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A.  Master's  liability  determined  with  eefeeence  to  the  bisks  which  abb 

AND   AEE   NOT  ASSUMED  BT  THE   SERVANT. 

894.  Risks  resulting  from  the  master's  negligence  are  not  assumed  by  the 
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893.  [1]  Introductory  statement. —  The  doctrines  which  define  the 
extent  of  a  servant's  right  tp  recover  damages  for  personal  injuries 
received  in  the  course  of  his  employment  represent,  broadly  speaking, 
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the  results  of  a  compromise  between  the  principle  that  a  servant 
agrees  to  assume  all  the  risks  incident  to  the  work  undertaken  by 
him,  and  the  principle  that  a  master  is  answerable  for  the  conse- 
quences of  any  negligent  acts  which  may  be  committed  by  himself 
or  his  agents.  In  the  last  analysis,  therefore,  every  problem  in  the 
law  of  employers'  liability  consists  essentially  in  the  determination 
of  the  question  whether  the  facts  under  review  shall  be  controlled  by 
the  one  or  by  the  other  of  these  principles.^ 

The  remarkable  conflict  of  opinion  disclosed  by  the  decisions  is 
due,  in  the  main,  to  three  causes.  In  the  first  place,  no  criteria 
which  are  at  once  reasonably  precise  and  universally  accepted  are 
available  for  the  purpose  of  fixing  the  boundary  line  between  the  re- 
spective territories  of  the  two  antagonistic  elements  ■  from  the  inter- 
action of  which  this  branch  of  law  has  been  developed.  In  many  in- 
stances, it  should  be  observed,  the  divergence  of  views,  so  far  as  it 
arises  from  this  circumstance,  appears  to  be  even  greater  than  it  ac- 
tually is,  owing  to  the  fact  that  "the  language  of  courts  in  the  opin- 
ions delivered  is  sometimes  shaded  by  the  facts  in  the  particular  case 
then  under  consideration,  and  thus  may  sometimes  give  rise  to  an 
apparent  diiference  in  the  rules  applied,  when  none  really  exists."  ^ 
In  the  second  place,  the  difficulty  of  determining  to  which  of  two  or 
more  recognized  rules  the  rights'  of  the  parties  ought,  in  any  given 
instance,  to  be  referred,  is  xmquestionably  greater  in  this  than  in  any 
other  class  of  cases.  In  this  connection,  the  numerous  dissenting 
opinions  in  the  reports,  and  the  reasons  assigned  for  the  conclusions 

1  In  Bush  V.   West   Yellow  Pine   Go.  ployer    or    master    impliedly    contracts 

<1907)    2  Ga.  App.  295,  58  S.  E.  529,  that  he  will  use  due  care  in  engaging 

the    court,    in   quoting   this    statement,  the  services  of  those  who  are  reasonably 

aays  that  every  student  of  the  law  of  fit  and  competent  for  the  performance 

master  and  servant  recognizes  the  truth  of   their  respective   duties   in  the   com- 

thereof.  mon    service,    and    will    also    take    due 

In  the  more  general  statements  of  precaution  to  adopt  and  Use  such  ma- 
doctrine  these  principles  are  regularly  chinery,  apparatus,  tools,  and  appli- 
mentioned  together.  The  following  pas-  ances  and  means  as  are  suitable  ana 
sage  from  an  oft-cited  case  is  one  of  proper  for  the  prosecution  of  the  busi- 
many  hundreds  of  the  same  tenor  which  ness  in  which  his  servants  are  en^ao-ed 
might  be  quoted :  "While  it  is  true,  with  a  reasonable  degree  of  safety"  to 
■on  the  one  hand,  that  a  workman  or  life  and  security  against  injury."  Snoio 
servant,  on  entering  into  an  employ-  v.  Housatonic  R.  Co.  (1864)  8  Allen 
ment,  by  implication  agrees  that  he  441,  85  Am.  Dec.  720.  ' 
will  undertake  the  ordinary  risks  inci-  S  Texas  &  P.  R.  Co.  v  Barrett  (1895) 
dent  to  the  service  in  which  he  is  to  be  14  C.  C.  A.  373,  30  U.  S  App  196  67 
■engaged,  among  which  is  the  negligence  Fed.  234.  See  Stearns  cC-  'c.  Lumber  Co 
of  other  servants  employed  in  similar  v.  Fowler  (1909)  58  Fla.  362,  50  So 
■services  by  the  same  master,  it  is  also  680;  Xiing  v.  Seaboard  Air  Line  It  Go 
irue,  on  the  other  hand,  that  the  em-  (1907)   1  Ga.  App.  88    58  S    E    25'' ■ 


S  893]  MASTER'S  LIABILITY;    GENERAL  PRINCIPLES.  2385 

arrived  at,  are  very  instructive.'  The  third,  and  perhaps  the  most 
prolific,  source  of  uncertainty  and  discrepancy  is  the  accident  of  liti- 
gation, from  which  it  resulted  that,  in  the  earliest  cases  in  which  the 
extent  of  a  master's  responsibility  was  investigated,  the  questions  pre- 
sented were  discussed  from  the  standpoint  of  the  servant's  assump- 
tion of  the  risks  of  the  employment,  and  not  from  that  of  the  master's 
duty  to  protect  the  servant  against  those  risks.  The  doctrines  enun- 
ciated under  such  circumstances  were  such  as  naturally  tended  to  em- 
phasize the  disabilities  of  the  servant,  rather  than  the  obligations  of 
the  master,  and  the  subsequent  evolution  of  the  law  has  consisted  es- 
sentially in  a  process  of  defining  and  explaining  the  qualifications  to 
which  the  sweeping  general  rules  which  were  originally  laid  down  are 
subject.  Under  any  circumstances  such  a  process  must  inevitably 
produce  many  inconsistent  decisions  and  unsatisfactory  distinctions, 
and  in  the  present  instance  it  has  resulted  in  a  doctrinal  confusion 
even  worse  than  usual,  owing  to  the  fact  that  it  has  been  carried  on 
simultaneously  in  a  large  number  of  separate  states,  and  the  ques- 
tion how  far  the  various  proposed  limitations  of  principles  should  be 
admitted  has  been  answered  in  many  different  ways.* 

The  outcome  of  the  juristic  compromise  which  has  been  effected 
along  the  lines  indicated  in  the  foregoing  remarks  is  to  be  seen  in  the 
three  fundamental  principles  which  are  stated  in  the  following 
sections.* 

3  See,    for   example,   such    a   case   as  tion  was  whether  the  machinery,  as  a 

Thomas  v.  Missouri  P.  R.  Co.   (1891)  whole,  was  reasonably  safe,  and  whether 

109  Mo.  187,  18  S.  W.  980.     The  opin-  ordinary  care  had  been  used  to  have  it 

ion  of  the  majority  of  the  court  pro-  so.    So  far  as  this  conclusion  might  be 

ceeded  on  the  theory  that  a  switchman  modified  by  the   fact  that  the  servant 

at  a  junction  where  foreign  cars  with  knew  of  the  danger,  the  learned  judge 

all  kinds  of  couplings  are  continua,lly  was  of  opinion  that  the  evidence  left 

being  received  must  be  taken  to  have  the   fact    of    such    knowledge    an    open 

entered   and   continued   in   the    service  question,  upon  which  the  verdict  of  a 

with  the  understanding  that  the  perils  jury  was  conclusive, 

arising  from  the  difference  between  the  *  The  chaotic  condition  to  which  the 

couplings  of  any  two  cars  which  he  is  law  has  been  reduced  by  the  operation 

called  on  to  handle  are  such  as  he  must  of  these  causes  is  shown  more  particu- 

provide  against  by  the  exercise  of  care  larly  by  the  cases  collected  in  chapters 

appropriate  to  the  circumstances.    Bar-  xxxvi.-xli.,  post. 

clay,  J.,  dissented  on  the  ground  that,  6  The  earliest  case  in  which  the  no- 

as  the  switchman  could  not  make  the  tional    and     chronological    relation    of 

coupling    without    placing    a    part,    at  these  principles  is  adverted  to  seems  to 

least,  of  his  body  between  the  ears,  it  be  Potts  v.  Plunkett  (1859)  9  Ir.  C.  L. 

made  no  difference  to  him,  in  contem-  Rep.   290,  where  Lefroy,   Ch.   J.,   after 

plation  of  law,   whether  the   action  of  remarking  that  in  Priestley  v.  Fowler 

the  cars  in  closing  on  him  was  ascrib-  (1837)    3  Mees.  k  W.  1,  Murph.  &  H. 

able  to  a  defective  condition  of  the  ap-  305,  1  Jur.  987,  19_Eng.  Rul.  Cas.  102, 

pliances,  or  to  faults  in  their  original  it  was  laid  down,  in  substance,  that  a 

construction,   and   that   the   true   ques-  master  is  not  responsible  for   injuries 
M.  &  S.  Vol.  III.— 150. 
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A.  Master's  liability  determined  with  reference  to  the  risks 

WHICH  ABE   AND   ARE    NOT   ASSUMED   BY   THE   SERVANT. 


894.  [2]  Risks  resulting  from  the  master's  negligence  are  not  as- 
sumed by  the  servant. — A  proposition  which  has  so  frequently  been 
enunciated  by  the  courts  as  to  have  become  axiomatic  is  that,  prima 
facie,  a  servant  does  not  assume  any  risks  which  may  be  obviated 
by  the  exercise  of  reasonable  care  on  the  master's  part.  In  other 
words,  the  abnormal,  unusual,  or  extraordinary  risks  which  the  serv- 
ant does  not  assume  as  being  incidental  to  the  work  undertaken  by 
him  are  those  which  would  not  have  existed  if  the  master  had  ful- 
filled his  contractual  duties.^ 


occurring  to  his  servant  in  the  course 
of  his  employment  generally,  though  be- 
ing a  result  of  it,  because  the  servant  is 
supposed  to  undertake  the  duty  for 
which  he  is  paid,  subject  to  all  the  risks 
which  may  occur  during  its  continu- 
ance, proceeded  thus:  "In  process  of 
time  it  came  to  be  discussed  whether 
that  proposition  was  to  be  adopted  in 
those  unqualified  terms,  and  certain 
qualifications  were  then  superadded  to 
the  rule  so  laid  down, — as,  for  instance, 
where  the  injury  is  occasioned  to  the 
servant  by  that  of  which  the  master 
might  be  properly  deemed  to  have  been 
the  cause,  namely,  when  the  injury 
arises,  not  from  a  merely  accidental  oc- 
currence in  the  course  of  the  servant's 
employment,  but  from  gross  negligence 
on  the  part  of  the  master  in  respect  of 
his  duty  towards  the  servant;  and  this 
qualification  which  was  so  engrafted  on 
the  original  rule  was  this, — that  a  master 
should  not  employ  his  servant  in  a  work 
which  the  master  is  aware  is  of  such  a 
nature  as  that  no  man  could  engage  in 
it  without  incurring  liability  to  the 
injury  complained  of.  That  appears  to 
be  a  rational  qualification  of  the  rule 
which  exempts  the  master  from  liability 
for  injuries  arising  from  accidents  to 
those  in  his  employment,  and  involves 
the  existence  of  knowledge  on  the  part 
of  the  master  of  the  dangerous  nature 
of  the  employment.  But  there  is  a  fur- 
ther class  of  cases,  in  which  it  would 
appear  that  there  was  engrafted  on  this 
latter  qualification  somewhat  of  a  limi- 
tation, namely,  that  if  the  cause  pro- 
ducing the  injury  be  equally  known  and 
equally  palpable  to  ihe  person  employed 
as  to  the  master,  then  the  servant  can- 


not complain,  for  it  may  be  said  that  he 
went  into  the  danger  with  his  eyes  open. 
This,  then,  appears  to  me  to  have  been 
the  course  of  the  decisions;  First,  lay- 
ing down  the  general  principle  as  to  the 
master's  nonliability;  next,  engrafting 
a  qualification  upon  that  principle ;  and, 
lastly,  introducing  a  sort  of  limitation 
of  that  qualification." 

1  The  cases  in  which  this  doctrine  is 
stated  under  its  various  aspects  are  col- 
lected in  §§  1178  et  seq.,  post,  and  need 
not  be  reviewed  here  in  detail. 

This  qualification  of  the  general 
principle  that  a  servant  assumes  all 
the  risks  ordinarily  incident  to  his  em- 
ployment was  more  than  half  conceded 
in  Priestley  v.  Fowler  (1837)  3  Mees. 
&  W.  1,  Murph.  &  H.  305,  1  Jur.  987, 
19  Eng.  Rul.  Cas.  102.  In  that  case,  as 
has  been  pointed  out  in  Hough  v.  Texas 
&  P.  R.  Co.  (1879)  100  U.  S.  213,  25 
L.  ed.  612,  the  question  whether  the 
risk  of  the  master's  negligence  was  one 
of  the  risks  assumed  by  a  servant  was 
not  involved,  or,  at  all  events,  was  not 
determined  in  that  case.  The  decision 
was  placed  by  Lord  Abinger  partly  upon 
the  ground  that,  in  the  "sort  of  em- 
ployment .  .  .  described  in  the  dec- 
laration, .  .  .  the  plaintiff  must 
have  known  as  well  as  his  master  and 
probably  better,  whether  the  van  was 
suflBcient,  whether  it  was  ,  overloaded, 
and  whether  it  was  likely  to  carry  him 
safely;"  and  although  the  court  de- 
clared that  it  was  not  called  upon  to 
decide  how  far  knowledge,  upon  the  part 
of  the  master,  of  vices  or  imperfections 
in  the  carriage  used  by  the  servant  in- 
jured, would  make  him  liable,  it  was 
said:    "He    (the  master)    is,   no   doubt. 
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Occasionally  the  inference  has  heen  drawn  that  there  was  negli- 
gence on  the  master's  part,  for  the  reason  that  the  risk  was  an  extra- 
ordinary one.^  But  this  succession  of  ideas,  considered  as  suggest- 
ive of  the  lines  on  which  the  inquiry  into  the  rights  and  liabilities  of 
the  parties  may  be  conducted,  is  open  to  objections  similar  to  those 
which  may  be  urged  against  the  converse  theory,  that  the  exercise  of 
due  care  may  be  inferred  from  the  fact  that  the  risk  was  an  ordinary 
one.     See  next  section. 

895.  [3]  Risks  not  resulting  from  the  master's  negligence  are  as- 
sumed by  the  servant. — A  second  proposition,  which  is  also  beyond 
the  reach  of  controversy,  is  that  every  risk  which  an  employment  still 
involves  after  a  master  has  done  everything  that  he  is  bound  to  do 
for  the  purpose  of  securing  the  safety  of  his  servants  is  assumed,  as 
a  matter  of  law,  by  each  of  those  servants.^    This  doctrine  prevents 


bound  to  provide  for  the  safety  of  the 
servant  in  the  course  of  his  employ- 
ment, to  the  best  of  his  judgment,  in- 
formation, and  belief."  In  Chief  Jus- 
tice Shaw's  famous  opinion  in  Farwell 
V.  Boston  &  W.  R.  Co.  (1842)  4  Met. 
49,  38  Am.  Dec.  339,  language  of  a 
somewhat  similar  tenor  is  found.  But 
a  frank  and  unreserved  acceptance  of 
the  simple  notion  that  the  existence  of 
certain  duties  on  the  master's  part  cre- 
ated an  exception  to  the  doctrine  of  the 
servant's  assumption  of  the  risks  of  the 
employment  seems  to  have  been  reached 
with  some  hesitation.  In  Seymour  v. 
Maddox  (1851)  16  Q.  B.  326,  20  L.  J. 
Q.  B.  N.  S.  327,  15  Jur.  723,  a  chorus 
singer  injured  by  falling  through  a 
hole  in  the  floor  of  a  passage  in  a  thea- 
tre, owing  to  the  want  of  light  and 
fencing,  was  held  unable  tO'  recover 
from  the  proprietor  of  the  building,  the 
court  holding  that  a  declaration  setting 
out  these  facts  showed  no  cause  of  ac- 
tion. This  decision  turns  upon  a  point 
of  technical  pleading,  and  is  therefore 
of  a  narrow  scope;  but,  even  when  this 
fact  is  taken  into  account,  it  cannot  be 
considered  to  be  in  harmony  with  later 
cases, — especially  in  the  United  States. 
See  the  criticisms  in  Ryan  v.  Fowler 
(1862)  24  N.  Y.  410,  82  Am.  Dec.  315. 
Language  indicating  a  similar  trend  of 
judicial  opinion  is  found  in  the  follow- 
ing cases:  Dynen  v.  Leach  (1857)  26 
L.  J.  Exch.  N.  S.  221,  5  Week.  Rep. 
490;  Riley  v.  Baxendale  (1861)  6 
Hurlst.  &  N.  445,  30  L.  J.  Exch.  N.  S. 


87,  9  Week.  Rep.  347 ;  Clarke  v.  Holmes 
(1862)  7  Hurlst.  &  N.  937,  31  L.  J. 
Exch.  N.  S.  356,  8  Jur.  N.  S.  992,  10 
Week.  Rep.  405;  Mellors  v.  Shaw 
(1861)  1  Best  &  S.  437,  30  L.  J.  Q. 
B.  N.  S.  333,  7  Jur.  N.  S.  845,  9  Week. 
Rep.  748,  9  Mor.  Min.  Rep.  678;  Mo- 
Dermott  v.  Pacific  R.  Co.  (1860)  30  Mo. 
115;  Buzeell  v.  Laconia  Mfg.  Co.  (1861) 
48  Me.  113,  77  Am.  Dec.  212. 

"Servants  assume  the  risk  of  dangers 
incident  to  those  conditions  of  their 
master's  instrumentalities  only  in  re- 
spect to  which  he  owes  them  no  duty." 
Goodale  v.  York  (1908)  74  N.  H.  454. 
69  Atl.  525;  Deschene  v.  Burgess  Stol- 
pUte  Fihre  Co.  (1909)  75  N.  H.  363, 
74  Atl.  1050. 

In  David  v.  Britannic  Merthyr  Goal 
Co.  [1909]  2  K.  B.  (C.  A.)  146,  157, 
Fletcher-Moulton,  L.  J.,  remarked :  "The 
risk  of  an  employer  failing  to  perform 
a  statutory  duty  incumbent  upon  him 
seems  to  me  to  be  clearly  not  a  risk 
that  can  be  considered  one  of  those 
which  the  workman  must  be  assumed 
to  have  accepted.  On  the  contrary,  he, 
in  his  position  as  a  member  of  the  pub- 
lic, has  a  right  to  assume  that  his  em- 
ployer will  fulfil  the  duties  which  the 
statutes  impose  upon  him." 

2  Colorado  Midland  R.  Co.  v.  Naylon 
(1892)  17  Colo.  501,  31  Am.  St.  Rep. 
335,  30  Pac.  249. 

1  Leonard  Cotton  Oil  Co.  v.  Burnes 
(3911)  —  Tex.  Civ.  App.  — ,  138  S.  W. 
1082 
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recovery  unless  evidence  is  introduced  which  warrants  the  inference 
that  the  injvired  person  was  incapable  of  appreciating  the  risk  from 
which  his  injury  resulted.^*  According  to  the  standpoint  taken,  such 
evidence  may  be  regarded  either  as  tending  to  show  that  one  of  the 
essential  elements  of  an  assumption  or  acceptance — viz.,  knowl- 
edge— is  lacking,  or  that  the  master  exposed  the  servant  to  risks 
which  he  did  not  comprehend, — a  situation  which  manifestly  implies 
that  the  master  did  not  fulfil  all  his  duties  (see  chapters  xl.  and 
XLix.,  post), — and  which,  if  it  is  established,  indicates  that  the 
case  is  governed  by  the  principle  enunciated  in  the  preceding  sec- 
tion. 

The  risks  which  are  thus  considered  to  have  been  assumed  are  those 
which  are  commonly  described  as  "ordinary."    See  §§  1167  et  seq. 

When  stated  with  reference  to  the  general  rule  which  throws  on 
the  servant  the  burden  of  proving  negligence  on  the  master's  part 
(chapter  lxviii.,  B),  this  principle  assumes  the  form  that,  in  the  ab- 
sence of  definite  proof  of  such  negligence,  an  accident  is  regarded  as 
one  of  the  hazards  of  the  employment  of  which  the  servant  takes  the 
risk.* 

Sometimes  we  find  the  courts  deducing  the  conclusion  that  there 
was  no  negligence  on  the  master's  part  from  the  consideration  that 
the  risk  in  question  was  an  "ordinary  one."  '  This  logical  succession 
of  ideas  is  not  unnaturally  suggested  when  the  evidence  is  such  as  to 
bring  into  special  prominence  the  conception  that  the  conditions 
which  caused  the  injury  are  met  with  so  frequently  in  the  given  em- 
ployment that  they  may  reasonably  be  regarded  as  normal,  so  far  as 
the  servant  is  concerned.  See  §  1169,  post.  In  many  instances,  how- 
ever, the  servant  will  inevitably  be  prejudiced  to  some  extent  by  this 
mode  of  conducting  the  investigation,  and  it  seems  to  be  decidedly 
preferable  to  obtain  a  definite  starting  point  by  treating  the  existence 
or  absence  of  culpability  on  the  master's  part  as  the  essential  point  to 
be  determined  at  the  outset. 

896.  [4]  Rationale  of  these  two  complementary  principles. — The 
distinction  thus  made  between  the  risks  which  are  and  the  risks  which 
are  not  created  by  the  master's  negligence  may  be  referred  directly 

la  For  cases  which  explicitly  state  or  (1889)    84  Ga.  14,  6  L.R.A.  190,  10  S. 

recognize  this  doctrine,  see  §§  1167   et  E.  449;  Murphy  v.  Greeley   (1888)   146 

seq.  Mass.    196,    15   N.   E.   654;    Jackson  v. 

2  Mensch  v.  Pennsylvania  E.  Co.  Missouri  P.  R.  Co.  ( 1891 )  104  Mo  448 
(1892)  150  Pa.  598,  17  L.R.A.  450,  16  S.  W.  416;  Thomas  v.  Missowi  p' 
25  Atl.  31.  R.  Go.    (1891)    109  Mo.  187,  18  S.  W. 

3  Dartmouth  Spinning  Co.  v.  Aohord  980. 
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to  the  conception  that  the  fact  of  the  defendant's  being  the  master  of 
the  plaintiff  is  not  a  reason  for  excluding  the  operation  of  the  general 
principle  of  jurisprudence  which  is  embodied  in  the  maxim,  Culpa 
tenet  auctores  suos.  But  it  is  also  sustainable  on  the  more  special 
ground  that,  in  view  of  the  circumstances  attending  the  contractual 
relations  of  the  parties,  the  servant  may  reasonably  be  presumed  to 
foresee  that  he  will  be  exposed  to  risks  of  the  latter  class,  but  ought 
not  to  be  charged  with  the  consequences  of  an  anticipation  that  rislts 
of  the  former  class  will  be  encountered.  There  is,  accordingly,  no 
sufficient  ground  upon  which  the  existence  of  an  implied  agreement 
not  to  hold  the  master  responsible  for  the  consequences  of  his  defaults 
can  properly  be  predicated.  This  conception  is  fully  developed  in  a 
later  chapter.    See  §§  1168,  1180,  post. 

897.  [5]  Injuries  due  to  known  risks  not  generally  actionable,  even 
when  they  result  from  the  master's  negligence. — The  presumed 
knowledge  or  ignorance  of  the  servant  being  the  essential  basis  upon 
which  rest  the  two  principles  by  which  he  is  charged  with  the  ac- 
ceptance of  one  class  of  risks  incident  to  his  employment,  and  the 
nonacceptance  of  another  class,  there  is  an  obvious  logical  propriety 
in  taking  the  position  that  in  any  case  in  which  the  presumption  of 
ignorance  which  is  entertained  with  regard  to  risks  caused  by  the 
master's  negligence  is  rebutted  by  positive  evidence  which  establishes 
knowledge,  actual  or  constructive,  of  the  particular  peril  which  caused 
the  injury,  it  must,  at  the  very  least,  be  a  question  for  the  jury  wheth- 
er the  servant  did  not,  by  continuing  to  expose  himself  to  the  peril 
thus  known  to  him,  show  his  intention  to  take  upon  himself  the  re- 
sponsibility for  any  accident  which  might  happen  to  him  by  reason 
of  its  existence,  or,  in  other  words,  to  waive  any  right  of  action  which, 
apart  from  such  knowledge,  he  would  have  possessed.  This  position 
possibly  represents  the  doctrine  which,  since  the  recent  decisions  as 
to  the  effect  of  the  maxim,  Volenti  non  fit  injuria^  prevails  in  Eng- 
land. See  chapter  xiii.,  post,  and  §  1186.  But  there  does  not  appear 
to  have  been  any  deliberate  and  formal  announcement  of  such  a  doc- 
trine, in  a  case  where  the  question  of  a  contractual  assumption  of 
the  risk  was  explicitly  presented. 

The  doctrine  applied  in  the  older  English  cases  and  in  all  the 
American  cases  up  to  the  present  time,  with  a  few  possible  unimpor- 
tant exceptions,  is  that,  in  the  case  of  all  adult  servants  except  sea- 
men, the  action  must  be  declared  not  to  be  maintainable,  as  a  matter 
of  law,  if  the  evidence  leaves  no  reasonable  doubt  that  the  servant 
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compreliended  the  abnormal  risk  which  caused  his  injury.     See  §§ 
1181  et  seq. 

B.  Analysis  of  the  master's  duties, 

898.  [6]  General  statement. — From  the  foregoing  sections  it  is 
abundantly  manifest  that  although,  as  a  mere  matter  of  historical  de- 
velopment, the  law  of  employer's  liability  must  be  regarded  as  being 
essentially  based  on  the  conception  of  the  servant's  assumption  of 
some  risks  and  his  nonassumption  of  others,  the  ultimate  question  to 
be  first  determined  in  every  case  is  whether  the  master  is  guilty  of  a 
breach  of  duty  to  the  servant  who  brings  the  action.  The  cases  bear- 
ing upon  that  question,  therefore,  will  be  first  considered. 

It  is  well  settled  that  the  duties  of  a  master  to  his  servants  arise  out 
of  the  contract  of  employment,  and  are  limited  to  those  obligations 
which,  under  that  contract,  he  has  impliedly  agreed  to  perform.^ 
Stated  in  their  most  general  form,  these  duties  are:  (1)  To  see  that 
suitable  instrumentalities  are  provided;  (2)  to  see  that  those  instru- 
mentalities are  safely  used. 

Both  on  principle  and  authority  is  it  clear  that,  in  a  broad  sense, 

1  Wilson  V.  Merry   ( 1869 )   L.  R.  1  H.  for  which  an  action  will  lie.''     Lawson, 

L.   Sc.  App.   Cas.  326,   19   L.   T.   N.   S.  J.,  in  Hoey  v.  Dublin  &  B.  Junction  B. 

30,    19   Eng.   Rul.    Cas.    132;    Smith   v.  Co.   (1870)   Ir.  Rep.  5  C.  L.  206.     "Cul- 

Baker  [1891]   A.  C.  325,  362,  60  L.  J.  pable  negligence  on  the  part  of  one  per- 

Q.  B.  N.  S.  6S3,  65  L.  T.  N.  S.  467,  55  son  as  toward  another  always  involves 

J.  P.  660,  40  Week.  Rep.  392,  per  Lord  a  breach   of   duty   on   the   part   of  the 

Herschell;     Williams     v.     Birmingham  former    as   toward   the    latter.      Where 

Battery  &  Metal  Go.  [1899]  2  Q.  B.  338,  there   is  no  breach  of  duty,   there  can 

68  L.  J.  Q.  B.  N.  S.  918,  81  L.  T.  N.  S.  be  no  culpable  negligence,  and  it  is  only 

62,  47  Week.  Rep.  680;  Farwell  v.  Bos-  for  negligence   of  a  culpable   character 

ton  &  W.  R.  Corp.  (1841)  4  Met.  49,  38  that  any  person  can  be  held  responsi- 

Am.  Dec.  339;  Slater  v.  Jewett   (1881)  ble  in  law."    Rush  v.  Missouri  P  R   Co 

85  N.  Y.  61,  73,  39  Am.  Rep.  627;  Kain  (1887)    36  Kan.   129,   12  Pac.  582.'     It 

V.  Smith  (1882)  89  N.  Y.  375;  Larmore  would   seem,   however,    that   under   the 

V.  Crown  Point  Iron  Co.   (1886)   101  N.  strict    forms    of    common-law    pleading 

Y.  391,  54  Am.  Rep.  718,  4  N.  E.  752;  this  theory  is  not  carried  to  its  logical 

Sullivan  v.  India  Mfg.  Co.   (1873)    113  conclusions,  for,  in  Riley  v.  Baxendale 

Mass.  396,  398;  Fifield  v.  Northern  R.  (1861)    6   Hurlst.   &   N.   445,   30   L    J 

Co.   (  (1860)   42  N.  H.  225;  Harrison  v.  Exch.  N.  S.  87,  9  Week.  Rep.  347   it  was 

Central  R.  Co.   (1865)   31  N.  J.  L.  293;  held  that  the  duty  of  the  master  had 

O'Neill  V.   Chicago,  R.  I.  &  P.  R.   Co.  been  improperly  declared  on  as  a  con- 

(1901)   62  Neb.  358,  60  L.R.A.  443,  86  tract.      The    difficulty    pointed    out    by 

N.  W.  1098.     "The  case  [of  Priestley  v.  Pollock,   C.   B.,  was   that  this   form   of 

Fowler  (1837)   3  Mees.  &  W.  1,  Murph.  pleading  rendered  it  impossible  for  tlie 

&  H.  305,  1  Jur.  987,  19  Eng.  Rul.  Cas.  defendant    to    demur,    because    it    was 

102],  might  have  been  rested  upon  the  possible    that    there    might    have   been 

principle  that  there  was  no  contract  on  such  a  contract  in  point  of  fact   where- 

the  part  of  the  master  safely  to  carry  as,  if  the  obligation  had  been  alleged  as 

the   servant,   and   that,   where   there   is  a  simple  duty,  the  defendant  might  have 

no  contract,  there  is  no  breach  of  duty  demurred. 
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servants,  as  well  as  machinery,  apparatus,  premises,  etc.,  may  be  de- 
scribed as  instrumentalities,  appliances,  or  agencies  of  the  master's 
business.*  But  the  qualitative  attributes  of  the  agencies  of  the  mas- 
ter's business,  which  are  animate  and  organic,  are  in  some  respects 
sufficiently  unlike  those  of  the  agencies  which  are  inanimate  and  in- 
organic to  entail  some  corresponding  difference  between  the  courses 
of  conduct  which  are  obligatory,  according  as  one  or  other  of  these 
classes  of  agencies  may  be  the  subject-matter  of  the  duty  of  seeing 
that  they  are  in  proper  condition  for  the  performance  of  the  functions 
assigned  to  them.  For  this  reason  it  has  been  considered  advisable 
to  discuss  separately  the  cases  relating  to  each  of  these  kinds  of  agen- 
cies.    See  the  remarks  at  the  commencement  of  chapter  xlvi.,  post. 

899.  [7]  Duty  to  see  that  the  inorganic  instrumentalities  are  suit- 
able both  as  respects  quality  and  quantity. — The  plant  which  forms 
the  subject-matter  of  this  duty  is  usually  treated  as  being  divisible  in- 
to two  parts:  (1)  The  place  in  which  the  work  is  done;  (2)  the 
machinery,  tools,  implements,  etc.,  by  which  the  work  is  done. 

But,  as  a  basis  for  a  general  classification  of  the  cases,  this  method 
of  division  is  open  to  two  objections.  First,  the  accidents  are,  in 
many  instances,  of  such  a  nature  that  the  instrumentalities  which,  as 
a  mere  matter  of  lexicographical  definition,  belong  to  the  second  of 
these  categories,  must,  in  a  logical  point  of  view,  be  regarded  as  be- 
ing, ad  heme  vicem,  a  part  of  the  entirety  described  as  the  place  of 
work,  rather  than  as  agencies  for  doing  the  work.^  Secondly,  it  is 
often  difficult,  if  not  impossible,  to  say  with  confidence  which  of  these 
two  conceptions  is  appropriate  to  the  facts  in  evidence.  Thus,  a  loco- 
motive, which  his  clearly  a  piece  of  machinery  so  far  as  the  engineer 
and  firemen  are  concerned,  is  just  as  clearly  something  which  makes 
the  place  of  work  unsafe  as  regards  a  trackman  who  is  run  down  by 
it.  Under  the  circumstances  here  suggested,  the  duties  of  the  in- 
jured person  have  no  connection  with  the  instrumentality  which 
causes  his  injury.  But  it  is  obvious  that  the  same  ambiguous  situa- 
tion may  also  present  itself  where  his  duties  have  such  a  connection. 

8  See  Johnson  v.  Ashland  Water  Go.  injured    a    teamster,    or    the    cases    in 

(1890)  77  Wis.  51,  45  N.  W.  807;  Tex-  which  a  machine  is  fractured  and  the 

as  &  P.  B.  Co.  V.  Rogm-s    (1893)    6  C.  pieces   are  thus  converted  into  danger- 

C.  A.  403,  33  U.  S.  App.  547,  57  Fed.  ous    projectiles.      McAlyine    v.    Laydon 

378;     Thwpe    v.    Missouri    P.    R.    Co.  (1896)   115  Cal.  68,  46  Pac.  865;  Hall 

(1886)    89  Ivio.   650,  58  Am.  Rep.   120,  v.  Emerson-Stevens  Mfg.  Co.   (1900)   94 

2  S    W    3  Me.  445,  47  Atl.  924;  Rawley  v.  Colliau 

I'See,'    for    example,    such    cases    as  (1892)    90   Mich.   31,    51   N.   W.    350; 

Egan  v.  Dry  Dock,  E.  B.  &  B.  R.  Co.  Dempsey  v.  Sawyer  (1901)  95  Me.  295, 

(1896)     12   App.    Div.    556,    42    N.    Y.  49  Atl.  1035 
Supp.  188,  where  a  boiler  exploded  and 
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For  example,  the  same  machine  may,  as  regards  the  operation,  be  con- 
ceived of  merely  as  a  heavy  object  which,  if  not  properly  secured,  is 
likely  to  fall  on  him,  or  as  an  apparatus  which,  if  defective  in  certain 
ways,  may  injure  him  while  it  is  performing  the  functions  for  which 
it  is  designed.     Compare,  also,  the  cases  referred  to  in  the  last  note. 

These  considerations  suggest  the  advisability  of  basing  the  classi- 
fication of  the  cases  upon  the  principles  which  are  applicable  to  all  in- 
organic instrumentalities  alike,  rather  than  on  an  assum.ed  essential 
distinction  between  the  place  of  work  and  the  appliances  by  which  the 
work  is  done.  The  general  discussion  of  the  master's  duties  in  chap- 
ters xxxv.-XL.  has  therefore  been  conducted  along  the  lines  thus  indi- 
cated. But  in  chapter  xli.  this  discussion  has  been  supplemented  by 
collating  the  authorities  with  special  reference  to  the  concrete  facts  in 
evidence,  for  the  purpose  of  bringing  out  vdth  greater  distinctness  the 
effect  of  the  principles  involved,  and  the  remarkably  conflicting  views 
which  the  different  courts  hold  with  respect  to  the  liability  of  the 
master  for  injuries  due  to  the  same,  or  virtually  the  same,  conditions. 

Suitable  instrumentalities  are  obviously  not  provided  in  any  rea- 
sonable sense  of  the  word,  unless  they  are  not  only  suitable  when  they 
are  first  brought  into  use,  but  also  maintained  in  a  suitable  condition 
as  long  as  they  remain  in  use.  Hence,  it  has  uniformly  been  held 
that  the  duty  now  under  review  is  continuous,  and  requires  that  the 
various  instrumentalities  should  be  kept  up  to  the  obligatory  standard 
of  safety  by  proper  repairs,  or  by  replacing  worn-out  or  otherwise  de- 
fective parts.    See  chapters  xlii.,  xliv.,  and  xlv.,  post. 

It  is  clear  that  neither  the  duty  of  original  supply,  nor  that  of  sub- 
sequent maintenance,  can  be  adequately  performed  without  subject- 
ing the  instrumentalities  to  a  more  or  less  minute  examination  for  the 
purpose  of  discovering  such  defects  as  may  not  be  obvious  and  pal- 
pable. Hence,  the  duty  of  active  inspection  may  be,  and  usually  is, 
regarded  as  incidental  to,  and  deducible  from,  those  duties.  But 
from  a  merely  logical  point  of  view  it  may  evidently  be  considered 
as  one  which  arises  out  of  the  general  duty  to  see  that  the  business  is 
conducted  on  a  safe  system.     See  chapter  xlviii.,  post. 

[The  duty  of  the  master  to  furnish  his  servants  with  safe  instru- 
mentalities and  appliances  for  the  performance  of  their  work  applies 
to  a  foreman  or  superintendent  or  other  vice  principal  as  well  as  to 
a  servant  without  rank  or  title.^ 

S  Attix   V.    Minnesota   Sandstone    Go.  The  fact  that  the  injured  servant  was 

(1901)    85  Minn.   142,   88  N.   W.   436;  a.  foreman  does  not  defeat  his  action  to 

Oak  Leaf  Mill  Co.  v.  Smith   (1911)  —  recover  for  injuries  sustained  by  reason 

Ark.  — ,  135  S.  W.  333.  of   defective    appliances,    unless    it   was 
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Of  course,  if  a  vice  principal  is  injured  because  of  dangerous  con- 
ditions which  it  was  his  diity  to  provide  against,  there  can  be  no  re- 
covery; but  this  is  on  the  ground  of  contributory  negligence.^ 

As  to  the  doctrine  that  the  fellow-servant  rule  is  applicable  where 
a  vice  principal  is  injured  by  the  negligence  of  an  ordinary  employee, 
see  §  1412  a,  post.] 

900.  [8]  Duty  to  see  that  the  organic  instrumentalities  are  fitted 
for  their  functions  and  adequate  in  number. — The  subject-matter  of 
this  duty  consists  of  (1)  the  servants  themselves;  (2)  such  animals 
as  may  be  used  as  a  part  of  the  business  organism. 

a.  Servants. — (See  also  chapter  lvi.,  post.)  The  duty  of  seeing 
that  each  servant  is  competent  for  his  position  is  predicated  with  a 
view  both  to  his  own  security  and  to  the  security  of  his  fellow 
servants. 

Under  both  of  these  aspects  the  duty  suggests,  as  an  incidental  ob- 
ligation, that  of  giving  instructions  to  the  servant  in  any  case  in 
which  his  ignorance  of  the  proper  methods  of  work  is  likely  to  be  a 
source  of  danger  either  to  himself  or  to  other  employees.  But,  like 
other  incidental  obligations,  this  may  also  be  viewed  as  one  of  those 
which  appertain  to  the  main  duty  to  see  that  the  instrumentalities  are 
safely  used.    See  next  section. 

It  should  be  observed,  moreover,  that,  in  so  far  as  the  obligation  to 
instruct  is  concerned  merely  with  the  safety  of  the  person  to  whom 
the  instruction  is  to  be  given,  it  may  also  be  deduced  from  the  consid- 

his    duty   to   see   that   appliances   were  ting  mill.     The  respondent  urges  that 

kept  in  order.   Nicholds  y.  Crystal  Plate  because   the    plaintiff   was    the    defend- 

Glass  Co.   (1894)   126  Mo.  55,  27  S.  W.  ant's  superintendent,  he  was  the  alter 

516,  28  S.  W.  991.  ego  of  the  master,   and,  therefore,   the 

A  member  of  a  switch  crew,  although  employers'  liability  act  does  not  apply, 

exercising    on    occasions    the    functions  The  fact  that  the  plaintiff  was  a  super- 

of  a  foreman  over  the  other  members  of  intendent  of  the  defendant  makes  him 

the  crew,  is  entitled  to  the  same  pro-  none  the  less  an  employee,  and  that  act 

teetion     while     turning     a     switch     as  does  not  assume  to  make  any  distinc- 

would     be     accorded     to     an     ordinary  tion  between  different  classes  or  kinds 

switchman    or    brakeman.      Sanders    v.  of  employees,  but  is  for  the  benefit  of 

Houston  &  T.  C.  R.  Co.   (1906)  —  Tex.  all  employees,  of  whatever  grade."     See 

Civ.  App.  — ,  93  S.  W.  139.  chapter  Lxxiv.,   -post. 

A  foreman  is  entitled  to  rely  upon  a        In  Texas  &  P.  R.  Co.  v.  Smith  (1902) 

promise  to  repair,  as  well  as  a  common  52   C.  C.  A.  360,  114  Fed.  728,  it  was 

laborer.     Viou  v.  Broolcs-Scanlon  hum-  held  that  the  fact  that  one  section  of 

ler  Co.   (1906)   99  Minn.  97,  108  N.  W.  a  statute  made  an  injured  employee  a 

891,  9  Ann.  Cas.  318.  vice  principal  does  not  affect  his  right. 

In  Ahen  v.  Barnet  &  A.  Knitting  Co.  given  by  another  section  of  the  statute, 

(1907)    118   App.   Div.   463,   103   N.  Y.  to  recover  for  injuries  due  to  the  neg- 

Supp.  1078,  affirmed  in    (1908)    192  N.  ligence    of    co-employees.      See    chapter 

Y.  554,  85  N.  E.  1105,  the  court  said:  LXXV.,  post. 

"The  plaintiff  was  employed  by  the  de-        3  Woelflen  v.   Lewiston-Clarkston   Co. 

fendant   as   superintendent  of   its  knit-  (1908)  49  Wash.  405,  95  Pac.  493. 
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eration  that  the  imparting  of  information  which  enables  a  servant  to 
appreciate  fully  the  risks  of  the  employment  will,  at  the  very  least, 
entitle  the  master  to  go  to  the  jury  upon  the  question  whether  the  ac- 
tion is  not  barred  by  one  or  other  of  the  three  defenses  which  are 
based  upon  the  servant's  knowledge,  or,  as  most  of  the  authorities 
hold,  will  absolutely  prevent  recovery,  as  a  matter  of  law.  In  this  in- 
stance, accordingly,  the  obligation  may  be  viewed  as  one  which  is 
predicated  either  for  the  reason  that  an  uninstructed  servant  is  not 
competent  for  his  position,  or  for  the  reason  that,  by  discharging  it, 
the  master  shifts  to  the  servant  the  responsibility  for  such  injuries  as 
may  result  from  the  existence  of  the  risks  which  are  the  subject-mat- 
ter of  the  instructions. 

The  continuous  nature  of  this  duty  is  not  less  indisputable  than  in 
the  ease  of  inorganic  instrumentalities.  But,  owing  to  the  different 
character  of  the  instrumentality  tn  be  dealt  with,  the  performance  of 
the  duty  must  be  effected  in  a  different  way.  An  incompetent  serv- 
ant cannot  be  converted  into  a  competent  one  in  the  same  way  as  a  de- 
fective apparatus  can  be  converted  into  a  sound  one,  thoiigh  perhaps 
it  is  theoretically  possible  to  argue  that,  where  a  servant  is  hired  for 
a  definite  period,  and  during  that  period  his  physical  or  mental  fac- 
ulties become  so  far  impaired  by  sickness  that  his  condition  becomes 
a  source  of  abnormal  danger  to  himself  and  to  his  fellow  workmen, 
the  proper  course  for  the  master  to  pursue  is  to  suspend  him  from  his 
functions  until  his  health  has  been  restored,  and  during  such  suspen- 
sion to  furnish  him  with  suitable  medical  attendance.  When  the  in- 
competency of  a  servant  is  discovered  after  he  has  entered  the  em- 
ployment, the  only  remedies  usually  available  are  to  give  proper  in- 
structions, or  to  dismiss  him.  The  duty  associated  with  the  former 
of  these  remedies  has  been  already  adverted  to.  If  the  latter  remedy 
is  applied,  the  master  will  ordinarily  proceed  to  hire  a  new  servant, — 
a  situation  which  obviously  charges  him  with  the  same  obligations  as 
those  to  which  he  is  subject  when  he  is  hiring  the  original  staff  of 
assistants. 

The  conception  that  suitable  servants  are  to  be  provided  may  rea- 
sonably be  regarded  as  involving  the  conception  that  they  shall  not 
only  be  competent  when  considered  as  individual  units  in  the  business 
organism,  but  also  sufficient  in  number  for  the  proper  performance  of 
the  work.  But  it  is  clear  that  this  duty,  like  those  of  inspection  and 
instruction,  may  also  be  deduced  from  the  duty  to  conduct  the  busi- 
ness on  a  safe  system.     See  chapter  xlviii.,  post. 

h.  Animals. — (See  also  chapter  slvii.,  post.)     The  methods  by 
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which  dangers  due  to  the  viciousness  of  animals,  or  their  physical  in- 
capacity for  the  work  to  be  done,  or  the  inadequacy  of  their  number 
for  that  work,  are  customarily  remedied,  seem  to  bear  a  closer  anal- 
ogy to  those  which  are  applied  in  the  case  of  dangers  created  by  unfit 
servants,  than  to  those  which  are  produced  by  inorganic  instrumental- 
ities. In  both  instances  there  is  practically  no  resource  except  to 
substitute  a  suitable  instrumentality  for  the  unsuitable  one.  For 
this  reason  the  duty  predicated  with  respect  to  the  use  of  animals 
seems  to  be,  for  the  purposes  of  classification,  more  appropriately  as- 
sociated with  the  duty  of  hiring  suitable  servants  than  with  the  duty 
of  furnishing  suitable  machinery,  etc. 

901.  [9]  Duty  to  see  that  the  instrumentalities  are  so  used  that 
the  servants  will  not  be  exposed  to  unnecessary  dangers. — The  dis- 
tinctive and  characteristic  elements  of  the  duty  to  see  that  the  instru- 
mentalities are  safely  used  are  obviously:  (1)  General  orders  issued 
for  the  guidance  of  the  servants.  (2)  Particular  orders  with  refer- 
ence to  the  details  of  the  work  during  its  progress. 

As  regards  general  orders,  the  master  may  be  conceived  to  be  sub- 
ject to  three  obligations:  (1)  To  frame  suitable  rules  and  regula- 
tions. (2)  To  bring  those  rules  and  regulations  to  the  knowledge  of 
the  servants  for  whose  benefit  they  are  framed.  (3)  To  carry  out 
those  rules  and  regulations  in  such  a  manner  that  the  objects  for 
which  they  are  framed  may  be  attained. 

But  it  is  obvious  that,  in  practice,  the  responsibility  of  the  master 
in  respect  to  the  second  and  third  of  these  obligations — more  espe- 
cially the  third — is  considerably  diminished  by  the  operation  of  the 
doctrine  of  common  employment.     See  chapters  lix.— lxv.,  post. 

A  similar  remark  is  applicable  to  the  duty  of  the  master  in  respect 
to  particular  orders,  except  in  those  cases  in  which  he  is  himself  su- 
perintending the  work ;  for,  according  to  the  theory  accepted  in  most 
jurisdictioins,  a  servant  cannot  recover  for  injuries  caused  by  compli- 
ance with  the  directions  of  a  superior  servant  who  is  not  a  vice  princi- 
pal.    See  chapter  lxi.,  post. 

Under  this  head,  also,  as  already  mentioned,  may  be  classed,  as 
subsidiary  obligations,  the  duties  of  inspection,  of  imparting  neces- 
sary information,  and  of  seeing  that  the  work  is  not  undertaken  with 
an  inadequate  number  of  servants.  Frequently,  indeed,  the  methods 
by  which  the  proper  performance  of  these  duties  shall  be  secured  are 
a  matter  specifically  provided  for  in  the  rules  and  regulations  framed 
by  the  master. 

Under  one  of  its  aspects  the  duty  of  imparting  information  is  al- 
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most  purely  administrative,- — that  is  to  say,  where  its  subject-matter 
is  a  transitory  risk  arising  out  of  the  details  of  the  work.  And  here, 
again,  it  is  proper  to  remark  that  the  breach  of  the  duty  of  warning 
servants  as  to  such  risks  will,  in  most  jurisdictions,  seldom  constitute 
a  cause  of  action,  for  the  reason  that  in  practice  it  is  ordinarily  dis- 
charged by  employees  who  are  not  vice  principals. 

C.  Limits  of  the  master's  duty  to  protect  the  servant, 

902.  [10]  Master  liable  for  his  personal  misconduct,  of  whatever 
kind  it  may  be. —  There  is  no  exception  to  the  rule  that  the  violation 
by  the  master  himself  of  any  of  the  duties  enumerated  in  the  fore- 
going sections  constitutes  a  cause  of  action  in  favor  of  a  servant  who 
is  injured  thereby.^  A  prima  facie  right  to  indemnity  exists,  there- 
fore, whether  the  master's  culpability  was,  under  the  doctrine  pre- 
vailing in  the  jurisdiction  where  the  accident  occurred,  one  apper- 
taining to  the  performance  of  a  duty  belonging  to  the  non-delegable 
class,*  or  a  mere  detail  of  the  work.* 


1  "For  his  own  personal  negligence  a 
master  was  always  liable,  and  still  is 
liable,  at  common  law,  both  to  his  own 
worlcmen  and  to  tlie  general  public  who 
come  upon  his  premises  at  his  invita- 
tion on  business  in  which  he  is  con- 
cerned." Bowen,  L.  J.,  in  Thomas  v. 
Quartermaine  (1887)  L.  R.  18  Q.  B. 
Div.  685,  691,  57  L.  T.  N.  S.  537,  35 
Week.  Rep.  555,  56  L.  J.  Q.  B.  N.  S. 
340,  51  J.  P.  516.  "If  injury  results 
to  the  servant  from  the  direct  act  or 
negligence  of  the  master, — as,  where 
he  is  personally  present,  superintend- 
ing the  work  and  giving  orders, — he  is 
answerable  for  the  damages  to  the  same 
extent  as  if  the  relation  of  master  and 
servant  did  not  exist."  Lorentz  v.  Rob- 
inson (1883)  61  Md.  64.  "Whenever 
the  injury  results  from  the  actual  neg- 
ligence or  misfeasance  of  the  principal, 
he  is  liable  as  well  in  the  case  of  one 
of  his  servants  as  in  any  other."  Kee- 
gan  v.  Western  R.  Corp.  (1853)  8  N. 
y.  175,  180,  59  Am.  Dec.  476.  "The 
doctrine  that  a  servant  on  entering  the 
service  of  an  employer  takes  on  himself, 
as  a  risk  incidental  to  the  service,  the 
chance  of  injury  arising  from  the  neg- 
ligence of  fellow  servants  engaged  in 
the  common  employment  has  no  appli- 
cation in  the  case  of  the  negligence  of 
an    employer.      Though    the    chance    of 


injury  from  the  negligence  of  fellow 
servants  may  be  supposed  to  enter  into 
the  calculation  of  a  servant  in  under- 
taking the  service,  it  would  be  too  much 
to  say  that  the  risk  of  danger  from  the 
negligence  of  a  master  when  engaged 
with  him  in  their  common  work  enters 
in  like  manner  into  his  speculation. 
From  a  master  he  is  entitled  to  expect 
the  care  and  attention  which  the  supe- 
rior position  and  presumable  sense  of 
duty  of  the  latter  ought  to  command." 
Ashworth  v.  Stcm/wix  (1861)  3  El.  & 
El.  701,  7  Jur.  N.  S.  467,  30  L.  J.  Q.  B. 
N.  S.  183,  4  L.  T.  N.  S.  85,  9  Mor.  Min. 
Rep.  674. 

Z  Roberts  v.  Smith  (1857)  2  Hurlst. 
&  N.  213,  3  Jur.  N.  S.  469,  26  L.  J. 
Exch.  N.  S.  319,  5  Week.  Rep.  581 
(master  builder  directed  scaffold  to  be 
constructed  from  poles  known  to  be  un- 
sound) ;  Kaspari  v.  Marsh  (1889)  74 
Wis.  562,  43  N.  W.  368  (master  super- 
vised erection  of  defective  scaffold)  ; 
Scott  v.  Cray  (1862)  24  Sc.  Sess.  Cas. 
3d  series,  789,  34  Sc.  Sess.  Jur.  401 
(similar  facts)  ;  Stanwioh  v.  Butler- 
Ryan  Go.  (1896)  93  Wis.  430,  67  N.  W. 
723  (master  specially  directs  the  use 
of  a  defective  stringer  in  a  particular 
place  in  a  scaffold)  ;  Mellors  v.  8hav> 
(1861)  1  Best  &  S.  437,  30  L.  J.  Q.  B. 
N.   S.   333,  7  Jur.   N.  S.   845,  9   Week. 
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An  obvious  corollary  of  this  principle  is  that  the  defense  of  com- 
mon employment  is  not  available  where  the  person  whose  negligence 
caused  the  injury  is  a  partner  of  the  defendant,  as  well  as  a  fellow 
workman  of  the  injured  person.* 

So,  also,  a  corporation  is  liable  for  the  personal  negligence  of  a  di- 
rector.* 

The  master  cannot,  of  course,  be  made  liable  on  the  ground  of  his 
personal  interference  in  the  work,  unless,  while  so  interfering,  he  was 
guilty  of  some  specific  act  of  negligence,  and  that  act  was  an  efficient 
cause  of  the  injury  in  suit.^ 

The  right  of  a  servant  to  recover  for  injuries  caused  by  positive 
acts  of  negligence  on  the  master's  part  while  the  work  is  in  progress 
cannot  be  defeated  by  showing  that  he  has  frequently  done  similar 


Rep.  748,  9  Mor.  Min.  Rep.  678  (mine 
owner  who  was  his  own  manager  held 
liable  where  a  large  stone  fell  from  the 
side  of  a  shaft  on  a  miner  while  he  was 
ascending  a  shaft  in  a  hoisting  cage 
which  was  not  properly  protected  by 
the  customary  bonnet)  ;  Bradbury  v. 
Goodwin  (1886)  108  Ind.  286,  9  N.  E. 
302  (negligent  construction  of  an  an- 
chorage to  be  used  in  moving  a  heavy 
safe)  ;  Stevens  v.  Howe  (1890)  28  Neb. 
547,  44  N.  W.  865  (defective  scaffold 
erected  under  defendant's  own  sviperin- 
tendence)  ;  Scott  v.  Craig  (1862)  24  Sc. 
Sess.  Cas.  3d  series,  789  (same  facts); 
Hioeain  v.  Donahue  (1899)  105  Wis. 
142,  81  N.  W.  119  (skid  which  was  be- 
ing pulled  out  of  its  bed  suddenly  be- 
came loose  and  swung  around  and 
struck  the  plaintiff,  who  had  not  been 
duly  warned  by  the  master  as  to  what 
was    going    on)  ;    Finneghan   v.    Peters 

(1861)  2  Sc.  Sess.  Cas.  2d  series,  260; 
Baley  v.  Case  (1886)  142  Mass.  316,  7 
N.  E.  877;  Flynn  v.  Harlow  (1892)  46 
N.  Y.  S.  R.  872,  19   N.  Y.   Supp.  705 

(building  contractor  subjected  floor  of 
scaffold  to  twice  the  weight  it  was  in- 
tended   to    bear)  ;     Wood    v.     Pitfield 

(1887)  26  N.  B.  210  (master  held 
liable  for  a  defective  rope ) .  A  declara- 
tion is  not  demurrable  which  is  sus- 
ceptible of  being  construed  in  such  a 
sense  that  the  injury  may  have  been 
caused  by  the  negligence  either  of  the 
defendant  himself  or  of  one  occupying 
the  position  of  general  manager.  Mcw- 
donald  v.  Diclc  (1874)  34  U.  C.  Q.  B. 
623. 

iFolk  V.    Sehaetfer    (1898)    186   Pa. 


253,  40  Atl.  401;  Moran  v.  Harris 
(1884)  63  Iowa,  390,  19  N.  W.  278 
(master   operated  machinery  negligent- 

ly)- 

iAshworth  v.  Stanwix  (1861)  3  El. 
&  El.  700,  7  Jur.  N.  S.  467,  30  L.  J.  Q. 
B.  N.  S.  183,  4  L.  T.  N.  S.  85,  9  Mor. 
Min.  Rep.  674;  Wehster  v.  Foley  (1892) 
21  Can.  S.  C.  580;  Rhoades  v.  Varney 
(1898)  91  Me.  222,  39  Atl.  552. 

S  Harrison  v.  Detroit,  L.  &  N.  R.  Co. 
(1890)  79  Mich.  409,  7  L.R.A.  623,  19 
Am.  St.  Rep.  180,  44  N.  W.  1034;  War- 
ner V.  Erie  R.  Co.  (1867)  49  Barb.  558, 
Reversed,  but  not  as  to  this  point,  in 
(1868)  39  N.  Y.  468;  Texas  Mexican  R. 
Co.  v.  Whitmore  (1883)  58  Tex.  276. 
In  Matthews  v.  Hamrilton  Powder  Co. 
(1887)  14  Ont.  App.  Rep.  261,  it  was 
held  that,  where  a  director  of  a  com- 
pany instructs  the  superintendent  of 
the  works  to  have  certain  machinery 
repaired,  and  a  servant  is  injured  owing 
to  the  failure  of  the  superintendent  to 
make  the  repair,  the  intervention  to 
the  director  in  respect  to  the  giving  of 
the  order  is  not  such  as  to  take  the 
case  out  of  the  general  rule  that  a  mas- 
ter is  not  liable  for  the  defaults  of  a 
coemployee. 

e  Tarrant  v.  Weih  (1856)  18  C.  B. 
797,  25  L.  J.  C.  P.  N.  S.  261,  4  Week. 
Rep.  640,  per  Jervis,  Ch.  J.  (declaring 
incorrect  an  alternative  direction  by 
which  the  jury  were  told  that  if  the 
defendant  interfered  in  the  erection  of 
the  scaffolding  which  fell,  or  the  serv- 
ant whose  negligence  caused  the  injury 
was  incompetent,  they  must  find  for  the 
plaintiff). 
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acts  on  previous  occasions.     The  doctrine  of  assumption  of  risks  has 
no  application  to  such  a  case.'' 

A  servant  upon  whom  his  fellow  servants  commit  an  assault  with 
the  assent  of  their  employer  is  entitled  to  maintain  an  action  against 
the  employer.' 

903.  [11]  Master  who  does  not  exercise  personal  supervision,  not 
liable  for  the  manner  in  which  the  details  of  the  work  are  carried 
out. — Except  in  the  cases  in  which  the  master  is  himself  directing  the 
work  in  hand,  his  obligation  to  protect  his  servants  does  not  extend 
to  protecting  them  from  the  transitory  risks  which  are  created  by  the 
negligence  of  the  servants  themselves  in  carrying  out  the  details  of 
that  work.  In  other  words,  the  rule  that  the  master  is  bound  to  see 
that  the  environment  in  which  a  servant  performs  his  duties  is  kept  in 
a  reasonably  safe  condition  is  not  applicable  where  that  environment 
becomes  unsafe  solely  through  the  default  of  that  servant  himself,  or 
of  his  fellow  employees.  It  is  obvious  that  this  is  merely  an  alterna- 
tive way  of  stating  the  effect  of  the  doctrines  of  contributory  negli- 
gence and  common  employment.'  The  limits  of  the  master's  respon- 
sibility in  this  direction  will,  therefore,  be  more  appropriately  treated 
in  that  portion  of  the  treatise  in  which  those  defenses  are  discussed. 
(Chapters  lii.,  lix.-lxv.)  It  will  be  seen,  from  the  cases  col- 
lected in  chapter  lxv.,  in  which  the  subject  of  vice  principalship  as 
deduced  from  the  character  of  the  act  is  dealt  with,  that,  under  cer- 
tain circumstances,  the  master  is  free  from  liability  for  negligence 
committed  by  the  servants  themselves,  not  only  in  the  use,  but  even  in 
the  selection,  preparation,  and  maintenance,  of  the  instrumentalities. 

904.  [12]  Master  not  liable  for  injuries  caused  by  abnormal  con- 
ditions of  which  he  has  no  notice,  actual  or  constructive. — Another 
principle  which  qualifies  very  largely  the  responsibility  of  a  master  is 

7  Gulf,  G.  &  8.  F.  R.  Co.  V.  Brentford        l  The   logical    connection   of   ideas   is 

(1891)    79   Tex.   619,   23   Am.   St.   Rep.  indicated   by  the   following  passage   in 

377,  15  S.  W.  561.  an  oft-cited  case:   "The  obligation  of  a 

^  Medlin  Mill.  Co.  y.  Boutwell  (1909)  master     to     provide     reasonably     safe 
—   Tex.    Civ.    App. — ,    122    S.   W.   442,  places  and  structures  for  his  servants 
affirmed  in  (1911)  —  Tex.  — ,  34  L.R.A.  to  work  upon  does  not  impose  upon  him 
(N.S.)   109,  133  S.  W.  1042.    There  the  the  duty     ...     of  keeping  a  build- 
employer  was  held  liable  for  an,  assault  ing  which  they  are  employed  in  erect- 
made  on  a  new  employee  by  old  employ-  ing  in  a  safe  condition  at  every  moment 
ees,  the  evidence  being  that  it  occurred  of  their  work,  so  far  as  its  safety  de- 
in  the  course  of  an  involuntary  "initia-  pends    upon    the    due    performance    of 
tion"   of   the   new  employee,  by   laying  their  work  by  them  and  their  fellows." 
him  across  a  barrel  and  applying  a  pad-  Armour  v.  Bahn   (1884)   111  U.  S.  313 
die,  in  accordance  with  a  custom  which  28  L.  ed.  440,  4  Sup.  Ot.  Rep.  433, 
had   long  existed   in   the  establishment 
with  the  knowledge  and  acquiescence  of 
the  master. 
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that  no  action  can  be  maintained  against  him  for  an  injury  caused  by 
abnormal  risks,  unless  he  knew,  or  ought,  as  a  reasonably  prudent 
man,  to  have  known,  of  the  existence  of  those  risks.  This  subject  will 
be  fully  disciissed  and  developed  in  chapters  xliii.  and  xliv. 

905.  [13]  Extent  of  a  master's  duty  to  protect  a  servant  against 
casualties  not  due  to  his  negligence;  fire  escapes. — The  cases  under 
this  head  fall  into  two  classes :  (1)  Those  in  which  the  question  was 
whether  the  master  was  bound  to  provide  means  to  lessen,  alleviate,  or 
prevent  the  harmful  results  of  such  an  event  as  that  which  caused  the 
injury  complained  of;  (2)  those  in  which  the  point  to  be  determined 
was  whether,  after  some  catastrophe  had  actually  occurred,  he  did  all 
that  a  prudent  man  could  have  done  to  minimize  its  consequences. 

As  regards  the  first  class,  it  is  well  settled  that,  apart  from  statute, 
a  master  is  not  required  to  construct  his  instrumentalities,  or  so  to 
arrange  the  place  where  his  servants  work,  that  they  shall  be  pro- 
tected from  the  consequences  of  a  casualty  for  which  he  is  not  respon- 
sible.' 

1  Quick  V.   Millfort   Mill   Co.    ( 1907 )  bility  arises  upon  the  doing  of  the  act. 

78  S.  C.  472,  59  S.  E.  365.  But  the  common  law  goes  no  further; 

In    Jones    v.    Granite    Mills     (1878)  it  does  not  provide  a  remedy  when  the 

126  Mass.  84,  30  Am.  Rep.  661,  it  was  master   is   not   responsible  for  the  act, 

argued   that   the   defendant   was   negli-  on  the  ground  that  he  has  omitted  to 

gent   for   the   reason   that   he    had   not  provide  means  to   avoid   its   consequen- 

constructed    proper    fire    escapes.      But  ces."     In   another   case    arising   out   of 

this  contention  was  rejected.     "We  know  the    same    accident,    Keith    v.    Granite 

of  no  principle  of  law,"  said  the  court.  Mills  (1878)   126  Mass.  90,  30  Am.  Rep. 

"by    which    a    person    is    liable    in    an  666,    the   plaintiff   requested   the   judge 

action  of  tort  for  mere  nonfeasance  by  to   instruct   the   jury   that   it   was   the 

reason  of  his  neglect  to  provide  means  duty  of  the   defendant    (1)    to  provide 

to    obviate    or    ameliorate    the    conse-  proper    and    suitable    means    of    extin- 

quences    of    the    act    of    God,    or    mere  guishing  fire,    (2)    proper   and  suitable 

accident,   or   the   negligence   or  miscon-  ways  and  means  of  escape,  and   (3)    of 

duct  of  one  for  whose  acts  towards  the  giving  alarm  to  its  servants  in  case  of 

party    suffering   he    is   not   responsible,  fire.      The    judge    instructed    the    jury 

If  such  a  liability  could  exist  it  would  that  if  the  room  in  which  the  plaintiff 

be  difficult,  if  not  impossible,  to  fix  any  was  at  work  was  a  suitable  place,  and 

limit   to   it.     And  we   are  therefore   of  there  were   proper   and  suitable  means 

opinion  that  it  is  no  part  of  the  duty  of  extinguishing  fire,  and  the  means  of 

of  a  master  to  his  servant,  employed  in  egress    and    escape    were    suitable    and 

a  building  properly  constructed  for  the  proper,  and  in  order  and  ready  for  use, 

ordinary  business  carried  on  within  it,  the   plaintiff   could  not   recover.      Com- 

in  the  absence  of  a  statute  requirement,  menting  on  this   instruction,  the  court 

to  provide  means  of  escape  from  it,  or  said    that,    as   applied   to   the   first    re- 

to   have   remedial   agencies   at  hand   to  quest,    it   was   sufficiently   favorable   to 

alleviate   the   results,   or   to   insure   the  the     plaintiff,      and     proceeded     thus: 

safety   of   the   servant   from   the   conse-  "Even  if  it  was  the  duty  of  the  defend- 

quence  of  a  casualty  to  which  his  neg-  ant,  in  a  case  like  this,  to  provide  prop- 

ligence     does    not    directly    contribute,  er  means  of  extinguishing  fire,  and  to 

The  common  law  gives   a  remedy  to  a  have  the  same  ready  for  use,  the  jury 

servant  who  is  injured  by  the  wrongful  have  found  the  duty  to  have  been  per- 

or  negligent  act  of  the  master;  the  lia-  formed.     Upon  the  second  request,  the 
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The  true  doctrine  applicable  to  the  second  class  of  cases  is,  in  one 
of  its  aspects  at  least,  equally  clear.  If  the  conditions  which  caused 
the  injury  supervened  suddenly,  and  were  such  that  the  master  was 
not  bound  to  anticipate  that  they  would  arise,  he  cannot  be  charged 
with  negligence,  unless  he  had  notice,  actual  or  constructive,  of  the 
danger,  at  least  long  enough  before  the  injury  was  inflicted  to  have 
enabled  him  to  form  an  intelligent  opinion  as  to  the  means  by  which 
the  injury  might  be  avoided  and  to  apply  the  appropriate  remedy.* 
Compare  the  cases  in  chapter  xlii.  with  regard  to  the  obligation  to 
remedy  defective  conditions.  But  there  seems  to  be  some  divergence 
of  opinion  as  to  the  master's  liability  where  the  efl:ect  of  the  catastro- 
phe was  to  put  the  servant  in  jeopardy  for  some  considerable  period  of 
time,  and  the  gravamen  of  the  complaint  is  that  the  master  did  not 
take  proper  measures  to  extricate  him.  Some  cases  proceed  upon  the 
theory  that,  when  an  employee,  without  fault  on  the  master's  part,  is 
placed  in  a  dangerous  or  painful  situation,  the  master  is  under  no 
positive  legal  duty  of  exercising  all  reasonable  care  and  diligence  to 


instructions  were  also  sufficiently  fa- 
vorable to  the  plaintiff.  For  the  rea- 
sons stated  in  Jones  v.  Granite  Mills, 
the  presiding  judge  might  properly 
have  declined  to  submit  that  question 
to  the  jury.  .  .  .  The  third  instruc- 
tion requested  'wa.s  properly  refused. 
It  is  no  part  of  the  master's  duty  to 
his  servants  to  provide  special  means 
of  notifying  them  of  a  fire  or  other  cas- 
ualty occurring  on  his  premises.  The 
duty  here  sought  to  be  imposed  upon 
the  master  is  of  the  same  kind  as  that 
of  providing  means  of  escape,  and  is  to 
be  governed  by  the  same  principles." 

The  duty  to  provide  fire-escapes  for 
buildings  properly  constructed,  and  not 
peculiarly  exposed  to  danger  of  fire 
from  the  character  of  the  work  to  be 
carried  on  therein,  did  not  exist  at  com- 
mon law.  Pauley  v.  Steam-Gauge  & 
Lantern  Go.  (1892)  131  N.  Y.  90,  15 
L.R.A.  194,  29  N.  E.  999.  See  also 
Schott  V.  Earvey  (1884)  105  Pa.  222, 
.51  Am.  Rep.  201;  Landgraf  v.  Kuh 
(1901)  188  111.  484,  59  N.  E.  501,  re- 
versing (1899)  90  111.  App.  134;  Huda 
V.  Am,erican  Glucose  Co.  (1897)  154  N. 
Y.  474,  40  L.R.A.  411,  48  N.  E.  897. 

In  East  Termessee,  V.  &  G.  R.  Go.  v. 
Kane  (1893)  92  Ga.  187,  22  L.R.A.  315, 
18  S.  E.  18,  where  the  wrecking  of  a 
train  caused  the  death  of  a  servant,  the 
circumstances  involved  and  the  grounds 
of  the  decision  were  thus  set  forth  in 


the  syllabus  written  by  the  court:  The 
mere  fact  that  a  railroad  company  fails 
to  recover  from  a  discharged  employee 
a  key  which  controls  the  turning  of  a 
switch  is  not  of  itself  sufficient  to  make 
the  company  liable  for  the  criminal  act 
of  such  employee  in  maliciously  mis- 
placing a  switch  for  the  purpose  of 
wrecking  a  train.  The  company  is  not 
bound  to  anticipate  that,  purely  out  of 
revenge  for  his  discharge,  a  former  em- 
ployee might  secretly  commit  so  hein- 
ous a  crime  against  it  and  the  public. 
Nor  is  the  company  bound  to  exercise 
constant  vigilance  to  prevent  all  per- 
sons whatsoever,  not  in  its  employ, 
from  having  the  means  or  opportunity 
of  tampering  with  its  switches  or  its 
tracks.  Whether  or  not  in  any  partic- 
ular ease  the  company  exercised  the 
proper  degree  of  care  in  protecting  its 
switches  from  interference  is  a  question 
for  the  jury,  in  determining  which  they 
may  look  to  the  evidence  to  ascertain 
if  there  was  any  reason  for  the  com- 
pany to  apprehend  such  interference, 
and  if  so,  whether,  under  all  the  cir- 
cumstances, it  used  due  diligence  in 
endeavoring  to  prevent  the  same. 

2  Independent  Tug  Line  v.  Jaoobson 
(1898)  84  111.  App.  684;  United  States 
Exp.  Co.  V.  McGluskey  (1898)  77  111. 
App.  56,  citing  Chicago,  B.  &  Q.  R.  Co. 
V.  Johnson   (1882)   103  111.  512. 
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effect  such  employee's  speedy  release.  Being  in  no  way  rfeSpeHWDie 
for  the  unfortunate  occurrence,  the  master,  it  is  declared,  cannot  be 
said  to  be  guilty  of  a  tort  for  the  reason  that  he  does  not  promptly 
take  active  steps  in  coming  to  the  rescue.  The  only  duty  arising  un- 
der such  circumstances  is  deemed  to  be  one  of  humanity,  and  for  a 
breach  thereof  the  law  does  not  impose  any  liability.^ 

[On  the  other  hand,  it  has  been  held  that  it  is  the  master's  duty 
to  exercise  ordinary  care  to  minimize  the  effects  of  a  casualty  to  a 
servant,  although  it  was  not  caused  by  his  fault.*]  Upon  the  whole, 
this  rule  seems  to  embody  the  more  correct  principle.  Questions  of 
this  type  ought,  it  is  submitted,  to  be  decided  by  the  jury,  and  should 


i  Allen  V.  Eixson  (1900)  111  Ga.  460, 
36  S.  E.  810. 

In  Stager  v.  Troy  Laundry  Co. 
(1901)  38  Or.  480,  53  L.R.A.  459,  63 
Pac.  645,  where  a  servant  sued  for  an 
injury  received  by  her  hand  being 
caught  betvreen  the  rollers  and  the 
drum  of  a  mangle,  and  it  was  shown 
that  the  injury  was  aggravated  by  the 
fact  that  it  remained  in  the  machine 
for  some  time  because  the  managers  did 
not  know  how  to  operate  the  machine  to 
release  it,  but  that  they  did  what  they 
could  to  extricate  the  plaintiff, — it  was 
held  to  be  error  to  instruct  the  jury 
that,  if  the  plaintiff  was  in  fault,  and 
brought  the  injury  on  herself,  she  was 
still  entitled  to  recover  if  the  defend- 
ant failed  to  do  any  act  which  would 
minimize  her  injury. 

In  Bond  v.  Wilson  (3908;  K.  B.  Div.) 
24  Times  L.  R.  238,  the  servant  of  cab 
proprietors  went  out  on  a  winter  night 
with  his  master's  cab.  Later  in  the 
night  the  horse  and  cab  came  home 
without  the  driver.  There  was  no  in- 
dication of  any  accident  having  oc- 
curred. The  horse  had  on  former  occa- 
sions returned  home  by  itself.  One  of 
the  employers,  who  saw  the  horse  and 
cab  return,  went  to  a  public  house  in 
the  neighborhood  to  looli  for  the  driver, 
but  found  it  closed  and  returned  home. 
Next  morning  the  driver  was  found  in 
an  unconscious  condition,  suffering  from 
injuries  which  indicated  that  he  had 
fallen  from  his  seat,  and  he  died  in  a 
week,  his  death  being  accelerated  by 
exposure.  Held,  that  in  the  circum- 
stances there  was  no  duty  on  the  em- 
ployers to  make  a  search  for  the  driver. 
Phillimore,  J.,  refused  to  accept  the 
proposition  that  "there  was  a  duty  on 
M.  &.  S.  VoL  III.— 151. 


the  master  to  imagine  that  a  servant 
might  have  met  with  an  accident,  and 
to  take  extensive  precautions  in  the 
way  of  making  inquiries  with  a,  view 
to  ensuring  that  the  accident  might 
not  have  such  serious  results  as  it 
otherwise  would." 

4  That  the  owner  of  a  mine  may  be 
held  liable  if  his  superintendent  fails 
to  adopt  proper  methods  for  saving 
the  lives  of  laborers  caught  in  the  mine 
in  which  a  fire  has  broken  out  was  held 
in  Bessemer  Land  &  Im/prov.  Go.  v. 
Campbell  (1898)  121  Ala.  50,  25  So. 
793. 

A  hoy  who,  at  the  request  of  the  con- 
ductor of  a  train,  assists  in  coupling 
cars,  is  entitled  to  recover  if  the  serv- 
ants of  the  company,  after  discovering 
that  he  has  placed  himself  in  a  position 
of  danger,  fail  to  exercise  reasonable 
care  to  preserve  him  from  injury. 
Eixirts  V.  St.  Paul,  M.  &  M.  R.  Go. 
(1894)  56  Minn.  141,  22  L.R.A.  663, 
45  Am.  St.  Rep.  460,  57  N.  W.  459. 

A  master,  after  noticing  that  an  em- 
ployee has  become  caught  in  the  machin- 
ery, is  required  to  exercise  ordinary 
care  to  release  the  employee  and  alle- 
viate his  suffering;  and  whether  or  not 
he  did  so  is  a  question  for  the  jury. 
Raasch  v.  Elite  Laundry  Co.  (1906)  98 
Minn.  357,  7  L.R.A.  (N.S.)  940,  108  N. 
W.  477. 

When  a  master  sees  that  one  servant 
ia  so  negligently  doing  his  work  as  to 
occasion  danger  to  a  fellow  servant,  it 
is  his  duty  to  interpose  and  direct  that 
the  work  be  properly  done.  O'Brien  v. 
Buffalo  Furnace  Co.  (1905)  183  N.  Y. 
317,  76  N.  E.  161. 

See  note  to  Raasch  v.  Elite  Laund/ry 
Co.  7  L.R.A.(N.S.)    940. 
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not  be  treated  as  if  they  were  concluded  by  an  absolute  rule  of  law 
absolving  the  master  under  such  circumstances. 

It  seems  that,  under  some  circumstances,  culpability  may  be  predi- 
cable  of  the  failure  to  warn  a  servant  who  is  endangered  by  the  occur- 
rence of  a  casualty  of  the  class  discussed  in  this  section.  See  §  1113, 
post. 


CHAPTEE  XXXV. 

WHAT  DEGREE  OF  CARE  A  MASTER  IS  BOUND  TO  EXERCISE  FOR  THE 
PROTECTION  OF  HIS  SERVANT. 

A.  Generally. 

906.  Master   bound   to   exercise   as  much  care   as   a  prudent  man  would 

exercise  under  the  circumstances. 

907.  Master  not  bound  to  exercise  more  care  than  a  prudent  man. 

908.  Care  exercised  is  to  be  proportioned  to  the  dangers  to  which  the 

servant  is  exposed. 
a.  Rule  applied  to  the  disadvantage  of  the  master. 
6.  Rule  applied  to  the  advantage  of  the  master. 

909.  Master's  violation  of,  or  compliance  with,  a  rule  made  by  himself; 

implication  from. 

910.  Right  to  rely  upon  the  recommendations  and  advice  of  others. 

911.  Comparison  between  the  degrees  of  care  owed  to  a  servant  and  to 

a  stranger. 

B.  Standard  of  due  cake;  how  fab  qualified  by  the  minority  of  the  servant. 

912.  Negligence  not  inferable  from  the  mere  employment  of  a  minor  to 

do  dangerous  work. 

913.  Greater  care  must  be  exercised  for  the  protection  of  young  servants. 

914.  Limits  of  this  obligation. 

915.  Employment  of  minor  without  his  father's  consent;  effect  of. 

A.  Gbneeallt. 

906.  [14]  Master  bound  to  exercise  as  much  care  as  a  prudent  man 
would  exercise  under  the  circumstances. — The  rule  defining  the  nature 
and  extent  of  the  master's  obligation  with  respect  to  the  condition  of 
the  agencies  of  his  business  may  be  stated  in  its  most  general  form  as 
follows :  The  degree  of  care  required  of  an  employer  in  protecting  his 
employees  from  injury  is  the  adoption  of  all  reasonable  means  and 
precautions  to  provide  for  the  safety  of  his  servants  while  in  the  per- 
formance of  their  work.^    What  shall  be  deemed  "due  care"  is  to  be 

I  Dobbins  v.  Brown  (1890)  119  N.  Y.  on  the  employer  to  use  all  reasonable 
188,  23  N.  E.  537.  "If  the  employment  precautions  for  the  protection  of  the 
is  of  a  dangerous  nature,   a  duty  lies    servant."     Romer,  L.  J.,  in  Williams  v. 
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"estimated  on  a  consideration  of  the  facts  of  each  particular  case."  ^ 
It  is  "such  care  as  reasonable  and  prudent  men  would  use  under  sim- 
ilar circumstances."  ^     The  care  which  such  a  man  is,  for  the  pur- 

Birmingha/m     Battery     &     Metal     Co,  "Such   care   as   would   reasonably   be 

[1899]  2  Q.  B.  338,  345,  68  L.  J.  Q.  B.  expected  of  a  prudent  master  under  the 

N.  S.  918,  81  L.  T.  N.  S.  62,  47  Week,  same   circumstances."     Warner  v.   Chi- 

Rep.    680.      A    master    "is,    no    doubt,  cago,  B.  I.  &  P.  R.  Go.    (1895)    62  Mo. 

bound  to  provide  for  the  safety  of  his  App.   184. 

servant  in  the  course  of  his  employment,  "The  reasonable  care  vfhieh  the  ordi- 
to  the  best  of  his  judgment,  informa-  narily  prudent  and  careful  man  exer- 
tion, and  belief."  Priestley  v.  Fowler  cises  in  like  or  similar  work."  Jung- 
(1837)  3  Mees.  &  W.  1,  Murph.  &  H.  nitsoh  v.  Michigan  Malleable  Iron  Co. 
305,  1  Jur.  987,  19  Eng.  Rul.  Cas.  102.  (1895)   105  Mich.  270,  63  N.  W.  296. 

^Clarke  v.  Holmes   (1862)    7  Hurlst.  "Such   care   as   a   person   situated  as 

&  N.  937,  31  L.  J.  Exch.  N.  S.  356,  8  he  was  would  ordinarily  use."     Atoica 

Jur.  N.  S.  992,  10  Week.  Rep.  405,  per  Goal   &    Min.    Go.    v.    Miller    (1907)    7 

Byles,  J.  Ind.  Terr.  104,  104  S.  W.  555. 

"In  all  situations  the  degree  of  care  "Such  care  as  ordinarily  prudent  per- 

exercised  must   be   equal   to  the  emer-  sons  exercise  under  the  same  or  similar 

gency."    Snowdale  v.  United  Box  Board  circumstances."     Harsen  v.  Northern  P. 

&   Paper   Go.    (1905)    100  Me.   300,   61  R.  Go.   (1909)   139  Wis.  186,  120  N.  W. 

Atl.  683.  826. 

3  Bertha  Zinc  Go.  v.  Martin    (1895)  "Ordinary    care    simply    implies    and 

93  Va.  791,  70  L.R.A.  999,  22  S.  E.  869.  includes  the  exercise  of  such  reasonable 

"The  test  of  negligence  is  the  pres-  diligence,  care,  skill,  watchfulness,  and 
ence  or  absence  of  that  degree  of  care  forethought  as,  under  all  the  circum- 
which  ordinarily  prudent  persons  are  stances  of  the  particular  service,  a  care- 
accustomed  to  observe  about  the  same  ful,  prudent  man  or  officer  of  a  cor- 
or  similar  affairs  in  the  same  or  similar  poration  would  exercise  under  the  same 
circumstances."  Guinard  v.  Knapp-  or  similar  circumstances."  Downey  v. 
Stout  &  Go.  Go.  (1897)  95  Wis.  482,  70  Genwm  Min.  Go.  (1902)  24  Utah,  431, 
N.  W.  671.  To  same  effect,  see  Berg-  91  Am.  St.  Rep.  798,  G8  Pac.  414. 
quist  V.  Ghandler  Iron  Go.  (1892)  49  A  master  is  "held  to  the  employment 
Minn.  511,  52  N.  W.  136.  of  every  precaution  which  a  reasonably 

The  standard  of  the  duty  to  use  care  prudent  man  would  exorcise  under  like 

"is  fixed  by  reference  to  what  we  should  circumstances."      Pullman    Palace    Gar 

expect  in  like  case  from  a  man  of  ordi-  Go.  v.  Loach    (1892)    143   111.   242,   18 

nary  sense,  knowledge,  and  prudence."  L.R.A.  215,  32  N.  B.  285;  Ghicago  d  A. 

Pollock,   Torts,   p.   24.  R.  Go.  v.  Mahoney    (1879)    4  111.  App. 

A  few  variants   of  this  form  of   ex-  262. 
pression  may  be  quoted  for  purposes  of  It  is  not  error  to  refuse  an  instruc- 
illustration :  "The  care  of  an  ordinarily  tion  to  the  effect  that  a  master  is  re- 
prudent   person."     Ellis   v.   New  York,  leased    from    liability    to    an    employee 
L.  E.  &  W.  R.  Co.   (1884)  95  N.  Y.  546.  working  in   a   dangerous   place,   simply 

"Such  care  as  a  prudent  man  would  because  the  injury  was  not  wilfully  in- 

exercise   under    similar   circumstances."  flicted.     St.   Louis   &   T.   H.   R.   Go.   v. 

Houston  &  T.  R.  Co.  %-.  Oram  (1878)  49  Eggmarm    (1895)    60   111.   App.   91,   af- 

Tex.  341;  International  &  O.  N.  B.  Co.  firmed  in   (1896)    161  111.  155,  43  N.  E. 

V.   Bell    (1889)    75   Tex.   50,   12   S.   W.  620. 

321;    The   Oriental  v.   Barclay    (1897)  The  degree  of  diligence  due,  respect- 

16  Tex.  Civ.  App.  193,  41  S.  W.   117;  ively,   between   employer   and  employee 

Gulf,   G.   &   S.   F.   R.    Go.   V.   Schwabbe  under  the  laws  of  another  state  will  be 

1 1892)    1  Tex.  Civ.  App.  573,  21  S.  W.  held  to  be  only  ordinary  diligence,  in 

706;    Quintana  v.   Consolidated  Kansas  the  absence  of  evidence  to  the  contrary. 

City   Smelting    tC   Ref.    Co.    (1806)     14  Richmond    &    D.    R.    Go.    v.     Mitchell 

Tex.    Civ.    App.    347,    37    S.    W.    369;  (1893)    92  Ga.  77,  18  S.  E.  290. 
Huhn  V.  Missouri  P.  R.  Co.    (1887)   92 
Mo.  440,  4  S.  W.  937. 
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poses  of  this  rule,  assumed  to  exercise,  is  that  which  he  would  exer- 
cise for  his  own  safety  if  the  instrumentality  in  question  was 
furnished  for  his  own  personal  use.*  That  is  to  say,  a  master  is  re- 
quired to  furnish  "such  [appliances]  as  a  prudent  man  would  fur- 
nish if  his  own  life  were  exposed  to  the  danger  that  would  result  from 
unsuitable  or  unsafe  appliances."  * 


*  Barley  v.  Buffalo  Car  Mfg.  Go. 
(1894)   142  N.  Y.  31,  36  N.  E.  siS. 

^Huyck  V.  Mc'Nerney  (1909)  163 
Ala.  244,  50  So.  926 ;  Marsh  v.  GUoker- 
ing    (1886)    101  N.  Y.  396,  5  N.  E.  56. 

No  negligence  is  established  where 
the  master  "took  as  much  care  for  the 
safety  of  his  servants  as  for  his  own 
safety."  Sykes  v.  Packer  (1882)  99 
Pa.  465. 

Compare  the  statements  that  the  care 
exacted  of  a,  master  is  that  which  "a 
person  of  ordinary  prudence  and  cau- 
tion would  use  if  his  own  interests  were 
to  be  affected,  and  the  whole  risk  were 
his  own"  (Hoffman  v.  Dickinson  [1888] 
31  W.  Va.  142,  6  S.  E.  53)  ;  or,  "all  the 
care  and  caution  which  a  prudent  man 
would  ordinarily  take  for  the  safety 
and  protection  of  his  own  person  under 
the  same  circumstances"  {Brymer  v. 
Southern  P.  Co.  [1891]  90  Cal.  496,  27 
Pac.  371  [approving  of  an  instruction 
which  described  the  employer's  stand- 
ard of  duty  as  being  the  exercise  of 
"reasonable  and  ordinary  care,  skill, 
and  diligence"] ) ;  or,  "such  care  as  a 
prudent  man  would  exercise  for  his 
own  protection  if  his  own  person  or 
life  were  exposed  to  the  danger  which 
would  result  from  their  use"  (Sappen- 
field  V.  Main  Street  &  Agri.  Park  R.  Co. 
[1891]  91  Cal.  48,  27  Pac.  590)  ;  or, 
"the  care  and  diligence  which  a  man 
of  ordinary  prudence,  engaged  in  a,  like 
business,  would  exercise  for  his  own 
protection,  and  the  protection  of  his 
property"  {Smoot  v.  Mobile  &  M.  R.  Co. 
[1880]  67  Ala.  13,  18;  Louisville  &  N. 
R.  Co.  V.  Allen  [1885]  78  Ala.  494)  ; 
or,  "that  degree  of  care  which  very 
careful  and  prudent  men  exercise  in 
their  own  affairs"  (LouisviUe  &  N.  R.  Co. 
V.  Davis  [1890]  91  Ala.  487,  8  So.  552)  ; 
or  that  degree  of  care  "which  a  man 
of  ordinary  prudence  would  use,  hav- 
ing regard  to  his  own  safety,  if  he  were 
supplying  them  [appliances]  for  his 
own  personal  use"  (Cotton  v.  North 
Carolina  R.  Co.  [1908]  149  N.  C.  227, 
62  S.  E.  1093 ;  Marks  v.  Harriet  Cotton 


Mills  [1904]  135  N.  C.  287,  47  S.  E. 
432 )  ;  or  the  degree  of  care  "which  a 
man  of  ordinary  prudence  in  the  same 
line  of  business  would  be  expected  to 
exercise  to  secure  his  own  safety  were 
he  doing  the  work"  (Westinghouse 
Electric  &  Mfg.  Co.  v.  Heimlich  [1904] 
62  C.  C.  A.  92,  127  Fed.  94;  Sterne  v. 
Mariposa  Commercial  &  Min.  Co. 
[1908]  153  Cal.  516,  126  Am.  St.  Rep. 
84,  97  Pac.  66). 

In  Lonisville  &  N.  R.  Co.  v.  McCoy 
(1883)  81  Ky.  403,  the  plaintiff  in  er- 
ror had  obtained  from  the  trial  judge 
an  instruction  to  the  effect  that  "ordi- 
nary care  is  that  degree  of  care  which 
an  ordinarily  careful  and  prudent  man 
usually  exercises  under  like  or  similar 
circumstances  in  taking  care  of  him- 
self, his  family,  or  his  property,  or  in 
the  transaction  of  his  business,  when 
the  same  may  endanger  the  safety  of 
others."  But  this  attempt  to  enlarge 
the  obligations  of  the  master  did  not 
succeed.  "It  is  against  the  laws  of  na- 
ture," said  the  court,  "to  expect  a  man 
of  the  greatest  prudence  to  take  the 
same  care  of  an  adult  engaged  in  the 
dangerous  employment  of  brakesman, 
which  he  has  voluntarily  taken  upon 
himself,  and  agreed  to  perform  with 
that  degree  of  care  upon  his  own  part 
which  ordinarily  prudent  persons  of  his 
class  usually  take  in  protecting  them- 
selves from  danger,  as  he  would  of  his 
own  family  placed  in  a  like  predica- 
ment. For  what  would  not  a  husband 
and  father  hazard  to  protect  his  own 
family  from  the  ordinary  dangers  to 
which  a  brakesman  is  exposed?" 

This  form  of  statement  was  criti- 
cized, however,  in  Southern  P.  Co.  v. 
Hetzer  (1905)  1  L.R.A.(N.S.)  288,  68 
C.  C.  A.  26,  135  Fed.  272,  where  the 
court  said:  "The  true  test  of  the  duty 
and  liability  of  the  master  is  that  de- 
gree of  care  which  ordinarily  prudent, 
cautious,  and  humane  officials  common- 
ly exercise  under  similar  circum- 
stances; not  that  which  they  would 
exercise   under   different   circumstances, 
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In  the  case  of  a  corporation  the  obligation  is  to  use  "such  watchful- 
ness, caution,  and  foresight  as,  under  all  the  circumstances  of  the  par- 
ticular service,  a  corporation  controlled  by  careful,  prudent  officers 
ought  to  exercise."  * 

The  phrases  used  by  judges  in  describing  the  nature  of  the  care 
which  this  ideally  prudent  man  may  be  supposed  to  employ  are  quite 
numerous  and  diversified.  Eor  purposes  of  illustration,  some  of 
these  phrases  are  tabulated  in  the  note  below ;  but  it  is  scarcely  neces- 
sary to  say  that  the  list  of  authorities  does  not  pretend  to  be  exhaust- 
ive as  regards  the  simpler  and  more  common  combinations  of  words. 
Additional  examples  of  similar  terminology  will  be  found  in  the  sub- 
sequent chapters  which  deal  with  the  master's  duties  as  to  Inspection 
(xLiv.),  Employment  of  Servants  (xlvi.),  and  Rules  (xlviii.).' 

when  their  personal  safety  was  in-  Skill,  care,  and  caution.  Porter  v. 
volved,  and  not  that  which  courts  and  Hannibal  &  St.  J.  B.  Go.  (1879)  71  Mo. 
juries  unguided  by  this  test  might  66,  36  Am.  Rep.  454;  Muirhead  v.  Han- 
think  after  the  event  they  ought  to  nilal  d  St.  J.  R.  Co.  (1886)  19  Mo. 
have  exercised,  in  view  of  some  ethical  App.  634  (instruction  to  that  effect  ap- 
standard  which  they  might  then  ap-  proved  in  these  two  cases), 
prove."  Ordinary  care.  Tarrant  v.  Weib 
And  in  Southern  P.  Go.  v.  Oloyd  (1856)  25  L.  J.  C.  P.  N.  S.  261,  18 
(1905)  70  C.  C.  A.  528,  138  Fed.  388,  C.  B.  797,  4  Week.  Rep.  640;  Broivn 
such  an  instruction  was  held  erroneous  v.  The  D.  8.  Gage  (1872)  1  Woods,  401, 
in  an  action  by  a  brakeman  for  inju-  Fed.  Gas.  No.  2,002;  Texas  &  P.  B.  Go. 
ries  alleged  to  be  due  to  a  defective  v.  Bhodes  (1895)  18  C.  C.  A.  9,  30 
culvert,  since  the  managing  officers  of  U.  S.  App.  561,  71  Fed.  145 ;  Ershine  v. 
a  railroad  did  not  act  as  a  brakeman,  GMno  Valley  Beet-Sugar  Go.  (1895) 
and  were  not  personally  subjected  to  71  Fed.  270;  Smoot  v.  Mobile  &  M.  R. 
the  dangers  of  that  occupation.  Co.    (1882)    67   Ala.   13;    Southwestern 

6  ^yabash  B.  Co.  v.  McDaniels  (1882)  Teleph.  Go.  v.  Woughter  (1892)  56  Ark. 
107  U.  S.  454,  27  L.  ed.  605,  2  Sup.  206,  19  S.  W.  575;  GhootOM,  0.  d  O. 
Ct.  Rep.  932.  Or  "such  reasonable  care  B.  Go.  v.  Doughty  (1905)  77  Ark.  1, 
as  a  corporation  managed  by  prudent  91  S.  W.  768 ;  Matthews  v.  Bull  ( 1897 ) 
men  could  use."  Union  P.  B.  Go.  v.  —  Cal.  — ,  47  Pac.  773;  Wells  v.  Goe 
irSrien  (1892)  1  C.  C.  A.  354,  4  U.  S.  (1886)  9  Colo.  159,  11  Pac.  50;  Dia- 
App.  221,  49  Fed.  538.  Or,  as  another  mond  State  Iron  Go.  v.  Giles  (1887) 
case  has  it,  the  directors  are  required  7  Houst.  (Del.)  556,  11  Atl.  189;  Can- 
to exercise  that  "reasonable  care,  skill,  soUdated  Coal  Co.  v.  Scheller  (1892)  42 
and  foresight  over  the  affairs  of  the  111.  App.  619;  Chicago  Anderson 
corporation  which  reasonable  and  pru-  Pressed  Brick  Co.  v.  Sobkowiak  (1892) 
dent  men  occupying  such  positions  ordi-  45  111.  App.  317 ;  Illinois  Steel  Go.  v. 
narily  exercise  under  the  same  cireum-  Wierzbicly  (1903)  107  111.  App.  69,  af- 
stances."  Warner  v.  Erie  B.  Co.  (1868)  firmed  in  (1903)  206  111.  201,  68  N.  E. 
39  N.   Y.  468.  1101;   Indianapolis  &  St.  L.   B.  Co.  v. 

7  Care  (without  any  qualifying  epi-  Watson  (1888)  114  Ind.  20,  5  Am.  St. 
thet — rather  loosely  used,  a/rguendo) .  Rep.  578,  14  N.  E.  721,  15  N.  E.  824; 
Ayers  v.  Bichmond  &  D.  R.  Go.  (1888)  Louisville  N.  A.  d  G.  R  Co.  v  Bate's 
84  Va.  679,  5  S.  E.  582.  (1896)     146    Ind.    564,    45    N.    E.    108; 

Care  and  prudence.     'Noyes  v.  Smith  Thomas   Madden  Son  &   Co.  v    Wilcox 

(1856)  28  Vt.  59,  65  Am.  Dec.  222.  (1909)   —  Ind.  App.  — ,  89  N.  E.  955; 

Diligence  and  circumspection.    Comics  Greenleaf  v.  Illinois  G.  R.  Go.    (1870) 

V.   Richmond   &   D.   R.    Go.    (1881)    84  29  Iowa,  14,  4  Am.  Rep.  181-  Cherokee 

N.  0.  309,  37  Am.  Rep.  620.  d  P.  Coal  d  Min.  Go.  v.  Britton   (1896) 
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[In  Vermont,  it  has  been  held  error  to  describe  the  requisite  de- 
cree of  care  as  "ordinary  care,"  since  the  word  "ordinary,"  when  ap- 


3  Kan.  App.  292,  45  Pac.  100;  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Holt  (1883)  29  Kan. 
149;   St.  Louis,  Ft.  8.  &  W.  R.   Go.  v. 
Irwin    (1887)    37  Kan.  701,  7  Am.  St. 
Rep.  266,  16  Pac.  146 ;  Illinois  G.  R.  Go. 
V.  Hilliard    (1896)    99   Ky.   684,   37   S. 
W.  75;  Keller  &  B.  Go.  v.  Berry   (1909) 
—  Ky.  — ,  121  S.  W.  1009;   Christy  v. 
Tremont   Lumber   Go.    (1911)    129   La. 
175,     55     So.    754;    Merchants'     &    M. 
Transp.    Go.   v.   State    (1908)    108   Md. 
564,  70  Atl.  413;   Britton  v.   Northern 
P.  R.   Co.    (1891)    47  Min.  340,   50   N. 
W.  231;   Williams  v.  St.  Louis  &  8.  F. 
R.  Go.    (1893)    119  Mo.  316,  24  S.  W. 
782;    Burnes  v.  Kansas  City,  Ft.  S.  & 
M.  R.  Co.   (1895)   129  Mo.  41,  31  S.  W. 
.347;  Keoum  v.  St.  Louis  R.  Co.   (1897) 
141  Mo.  86,  41  S.  W.  926;  8t.  Clair  v. 
St.   Louis  &   8.   F.  R.   Co.    (1907)    122 
Mo.   App.   519,   99   S.  W.   775;    Wright 
T.  New  York  C.  R.  Co.   (1858)   28  Barb. 
80;    Chesson  v.  John  L.  Roper  Lumber 
Co.     (1896)     118    N.    C.    59,    23    S.    E. 
1)25 ;    Gibhes  v.   Greenville  &   C.  R.   Go. 
(1883)   19  S.  C.  492;  Oallman  v.  Vnion 
Hardwood    Mfg.    Co.    (1903)     65    S.    C. 
192,  43  S.  E.  524;  East  Tennessee,  V.  & 
G.  R.  Go.  V.  AiJcen  (1890)  89  Tenn.  245, 
14  S.  W.  1082;  Gulf,  G.  &  8.  F.  R.  Co. 
V.  Silliphant    (1888)    70  Tex.  623,  8  S. 
W.    673;    Gulf,    G.   &   S.   F.   R.    Go.   v. 
Wells    (1891)    81   Tex.    685,    17   S.   W. 
511;  HightowerY.  Gray  (1904)   36  Tex. 
Civ.   App.    674,    83    S.   W.    254;    Kirby 
Lumber  Co.  v.  Dickerson  (1906)  42  Tex. 
Civ.  App.  504,  94  S.  W.  153;   Ham  v. 
Hay  ward  Lumber   Go.    (1906)    43   Tex. 
Civ.  App    566,  96  S.  W.  938;  Houston, 
E.  &  W.  T.  R.  Co.  V.  McHale  (1907)  47 
Tex.   Civ.   App.   360,   105    S.   W.   1149; 
Texas  &  P.  R.  Go.  v.  Johnson  (1907)  48 
Tex.    Civ.   App.    135,    106    S.   W.    773; 
Chesapeake  &  0.  R.  Co.  v.  Lash  (1896) 
2  Va.  Dee.  342,  24  S.  E.  385 ;  Baltimore 
(&    0.    R.    Co.    V.    McKengie    (1885)     81 
Va.  71;   Southwest  Improv.  Co.  v.  An- 
drew  (1889)   86  Va.  270,  9  S.  E.  1015; 
Low  Moor  Iron  Co.  v.  La  Bianca  (1906) 
106  Va.   83,   55   S.  E.  532,   9   A.  &  E. 
Ann.  Cas.  1177;  Hoffman  v.  Dickinson 
(1888)  31  W.  Va.  142,  6  S.  E.  53. 

An  instruction  defining  the  extent  of 
the  master's  duty  by  this  epithet  is 
unexceptionable.  Oibbes  v.  Qreenmlle  & 
€.R.  Co.  (1883)  19  S.  C.  492. 

In  Ex  parte  Johnson  (1883)  19  S.  0. 


492,  counsel  contended  that  the  true 
measure  of  liability  was  "all  reasonable 
and  proper  care,"  and  that  these  words 
should  have  been  used  in  the  instruc- 
tion. But  the  court  said  it  did  not  see 
any  appreciable  diflference  in  the  two 
phrases.  The  rule  that  ordinary  care 
satisfies  the  requirements  of  the  law 
necessarily  involves  the  corollary  that 
an  employer  is  not  culpable  where  the 
evidence  shows  that  a  "very  high  de- 
gree of  care"  had  been  exercised.  Al- 
lerton  Packing  Co.  v.  Egan  (1877)  86 
111.  253. 

In  Fifield  v.  Northern  R.  Co.  (1860) 
42  N.  H.  225,  the  grounds  upon  which 
the  declaration  in  Priestley  v.  Fowler 
(1837)  3  Mees.  &  W.  1,  Murph.  &  H. 
305,  1  Jur.  987,  19  Eng.  Rul.  Cas.  102, 
was  held  to  be  insufficient  were  deemed 
unsatisfactory.  "The  declaration,"  said 
the  court,  "seems  to  have  been  con- 
sidered as  setting  forth  a  right  of  ac- 
tion growing  out  of  a  contract  of  war- 
ranty; whereas,  in  fact,  it  alleged  sub- 
stantially that  from  the  relation  of  mas- 
ter and  servant  there  was  to  be  implied, 
on  the  part  of  the  master,  a  contract  to 
use  due  and  proper  care.  If  the  implied 
contract  were  that  the  master  should 
use  ordinary  care  in  procuring  a  suit- 
able carriage  and  suitable  fellow  serv- 
ants for  the  plaintiff,  the  inconvenient 
and  absurd  consequences  which  the  de- 
cision in  that  case  seems  to  have  been 
intended  to  avoid  would  not  have  re- 
sulted from  holding  the  declaration  suffi- 
cient. The  terms  'ordinary  and  reason- 
able care  and  diligence'  have  an  exactly 
defined  meaning  in  law,  and  perhaps 
they  should  be  used  in  declarations  of 
this  kind." 

Reasonable  care.  Williams  v.  Birm- 
ingham Battery  &  Metal  Co.  [1899]  2 
Q.  B.  338,  68  L.  J.  Q.  B.  N.  S.  9.l8, 
81  L.  T.  N.  S.  62,  47  Week.  Rep.  680; 
Smith  V.  Baker  [1891]  A.  C.  325,  362, 
60  L.  J.  Q.  B.  N.  S.  683,  65  L.  T. 
N.  S.  467,  55  J.  P.  660,  40  Week.  Rep. 
392;  McDonnell  v.  Oceanic  Steam  Nav. 
Co.  (1906)  74  C.  C.  A.  500,  143  Fed. 
480;  Holland  v.  Tennessee  Goal,  Iron  d 
R.  Co.  (1890)  91  Ala.  444,  12  L.R.A. 
232,  8  So.  524;  Birmingham  R.  Light  & 
P.  Co.  V.  Sawyer  (1908)  156  Ala.  199, 
19  L.K.A.(N.S.)   717,  47  So.  67;    Colo- 
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plied  to  character,  imports  to  the  mass  of  men  a  very  subordinate 
quality.     The  care  must  be  that  of  a  careful  and  prudent  man.     It 

rado  Midland  B.  Co.  v.  O'Brien  (1891)  55  Tex.  110;  Bonner  v.  La  None  (1891) 
16  Colo.  219,  27  Pac.  701;  O'Keefe  v.  80  Tex.  117,  15  S.  W.  803;  Taylor  v. 
National  Folding  Box  c£-  Paper  Go.  WasMngton  Mill  Co.  (1908)  50  Wash. 
(1895)  66  Conn.  38,  33  Atl.  587;  Quinn    306,  97  Pae.  243;   Oliver  v.  Ohio  River 

V.  Johnson  Forge  Co.  (1892)  9  Houst.  li.  Co.  (1896)  42  W.  Va.  703,  26  S.  E. 
(Del.)    338,   32  Atl.   858;    Coughlan  v.    444. 

Philadelphia,   B.   &   W.   R.   Co.    (1907)  Due  care.     Bewitt  v.  Flint  &  P.  M. 

—   Del.   — ,    67    Atl.    148;    Maekey    v.  R.   Co.    (1887)    67  Mich.  61,   34  N.  W. 

Baltimore  d  P.  R.  Co.  (1890)  8  Maekey,  659;   Sanders  v.  Etiwan  Phosphate  Co. 

282;  Flowers  v.  Louisville  &  N.  R.  Co.  (1883)    19  S.  C.  510;  Little  Rock  &  Ft. 

(1908)  55  Fla.  603,  46  So.  718;   United  S.   R.   Go.   v.  Eulanks    (1886)    48  Ark. 

States    Rolling    Stock    Co.    v.    Wilder  460,   3   S.  W.  808;    Gullen  v.   National 

(1886)    116  111.  100,  5  N.  E.  92;    Ed-  Sheet  Metal  Roofing  Go.  (1887)  46  Hun, 

icard  Hines  Lumber  Go.  V.  Ligas  (1898)  562;   Rice  v.  King  Philip  Mills    (1887) 

172   111.    315,   64  Am.   St.   Rep.   38,   50  144  Mass.  229,  59  Am.  Rep.  80,  11  N.  E. 

N.  E.  225,  aflarming  (1896)  68  111.  App.  101;  Roth  v.  Northern  Pacific  Lumher- 

523;   Pioneer  Fireproof   Gonstr.   Co.  v.  ing  Co.   (1889)   18  Or.  205,  22  Pac.  842; 

Howell    (1901)    189  111.   123,   59  N.   E.  Seittn  v.   Alaska   Treadwell   Gold  Min. 

535;  Liihy,  McNeill  &  Liiiy  v.  Banks  Co.   (1903)  2  Alaska,  8. 

(1904)     209    111.    109,    70    N.    E.    599;  Proper  care.     Ryan  v.  Fowler  (1862) 

Schillinger  Bros.   Co.   v.  Smith    (1906)  24  N.  Y.  410,  82  Am.  Dec.  315.     That 

225   111.    74,   80   N.   E.   65 ;    Swiercz   v.  the  phrases  "ordinary  care"  and  "proper 

Illinois  Steel  Go.    (1907)    231  111.  456,  care"     are    identical    in    meaning,    see 

83  N.  E.  168;  Illinois  Steel  Go.  v.  Ryska  Louisville  d  N.  R.  Go.  v.  Kelly   (1894) 

(1902)    102   111.  App.   347,   aflBrmed  in  11  C.  C.  A.  260,  24  U.  S.  App.  103,  63 

(1902)    200    111.    280,    65    N.    E.    734;  Fed.  407;   Wahash  R.  Go.  v.  MoDaniels 

Pennsylvania   Go.   v.   Witte    (1896)    15  (1882)    107  U.  S.  454,  27  L.  ed.  605,  2 

Ind.  App.  583,  43  N.  E.  319,  44  N.  E.  Sup.  Ct.  Rep.  932,  §  908,  note  15,  and 

377;     Clark    County     Cement     Go.     v.  §  917,  note  5,  post. 

Wright  (1897)  16  Ind.  App.  630,  45  Suitable  care.  Gibson  v.  Pacific  R. 
N.  E.  817;  Gorson  v.  Goal  Hill  Goal  Co.  Co.  (1870)  46  Mo.  163,  2  Am.  Rep.  497. 
(1897)  101  Iowa,  224,  70  N.  W.  185;  Ordinary  diligence.  Missouri  P.  R. 
Caven  v.  Bodwell  Granite  Co.  (1904)  Go.  v.  Lyde  (1882)  57  Tex.  505;  Quin- 
99  Me.  278,  59  Atl.  285;  Hannah  v.  Con-  tana  v.  Consolidated  Kansas  City 
necticut  River  R.  Go.  (1891)  154  Mass.  Smelting  &  Ref.  Go.  (1896)  14  Tex.  Civ. 
529,  28  N.  E.  682;  Tierney  v.  Mimieap-  App.  347,  37  S.  W.  369;  Jones  v.  Shaio 
olis  d  St.  L.  R.  Go.  (1885)  33  Minn.  311,  (1897)  16  Tex.  Civ.  App.  290,  41  S.  W. 
53  Am.  Rep.  35,  23  N.  W.  229;  Burkard  690;  Sanders  v.  Central  R.  Go.  (1905) 
V.  A.  Leschen  d  Sons  Rope  Go.  (1909)  123  Ga.  763,  51  S.  E.  728. 
217  Mo.  466,  117  S.  W.  35;  Brown  v.  Reasonable  diligence.  Wabash  R.  Go. 
Hershey  Land  d  Lumber  Co.  (1896)  65  v.  MoDaniels  (1882)  107  U.  S.  454,  27 
Mo.  App.  162;  Ptilley  v.  Standard  Oil  L.  ed.  605,  2  Sup.  Ct.  Rep.  932;  The 
Co.  (1909)  136  Mo.  App.  172,  116  S.  W.  France  (1894)  8  C.  C.  A.  185,  20  U.  S. 
430;  Gomben  v.  Belleville  Stone  Go.  App.  212,  59  Fed.  479;  Bennett  v.  Syn- 
(1896)  59  N.  J.  L.  226,  36  Atl.  473;  dicate  Ins.  Co.  (1888)  39  Minn.  254, 
Coppins  V.  New  York  C.  d  H.  R.  R.  Go.  39  N.  W.  488 ;  Chicago  d  E.  I.  R.  Go.  v 
(1890)  122  N.  Y.  557,  19  Am.  St.  Rep.  Driscoll  (1897)  70  111.  App.  91. 
523,  25  N.  E.  915,  affirming  (1888)  48  Proper  diligence.  Anderson  v.  Ben- 
Hun,  292;  Bailey  v.  Rome  W.  &  O.R.  nett  (1888)  16  Or.  515,  8  Am.  St  Rep 
Co.   (1893)   139  N.  Y.  302,  34  N.  E.  918;  311,   19  Pac.  765. 

Nutt  V.  Soutliem  P.  Co.    (1894)   25  Or.  Ordinary   care   and   diligence.      War- 

291,  35  Pac.  653;  Philadelphia,  W.  d  B.  ner  v.  Erie  R.  Co.  (1868)   39  N.  Y.  468; 

R.   Co.  V.  Keenan    (1883)    103  Pa.   124;  Bolm    v.    Chicago,   R.    I.    d   P.   R.    Co. 

Wannamaker  v.  Burke    (1886)    111  Pa.  (1891)   106  Mo.  429,  17  S.  W.  580.' 

423,  2  Atl.  500;   Moore  v.  Pennsylvania  Ordinary  care  and  prudence.     Gibson 

R.  Co.  (1895)    167  Pa.  495,  31  Atl.  734;  v.  Pacific  R.  Go.    (1870)   46  Mo.  163,  2 

Homton  d  T.  G.  R.  Go.  v.  Myers  ( 1881 )  Am.  Rep.  497 ;    Mansfield   Coal  &   Coke 
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Go.  V.  McEnery  (1879)  91  Pa.  185,  38 
Am.  Rep.  662. 

Ordinary  skill  and  care.  Pennsyl- 
vania Go.  V.  Whitcomh  (1887)  111  Ind. 
212,  12  N.  E.  380;  Chesson  v.  John  L. 
lioper  Lumier  Co.  (1896)  118  N.  C.  59, 
23  S.  E.  925. 

Ordinary  diligence  or  common  pru- 
dence. Gentral  R.  &  Blcg.  Go.  v.  Lanier 
(1889)    83  Ga.  587,   10  S.  E.  279. 

Ordinary  care,  slcill,  and  diligence. 
Trinity  County  Lumber  Go.  v.  Denham 
(1892)  85  Tex.  56,  19  S.  W.  1012. 

Reasonable  care  and  caution  (or  pre- 
caution ) .  Missouri,  K.  &  T.  R.  Co.  v. 
Baker  (1896)  —  Tex.  Civ.  App.  — ,  37 
S.  W.  94  (instruction  embodying  this 
phrase  is  wrongly  refused)  ;  Burlington 
&  C.  R.  Co.  V.  Liehe  (1892)  17  Colo. 
280,  29  Pac.  175;  Porter  v.  Sannibal 
d:  St.  J.  R.  Co.  (1879)  71  Mo.  66,  36 
Am.  Rep.  454. 

Reasonable  care  and  diligence.  At- 
chison, T.  &  8.  F.  R.  Co.  V.  Napole 
(1895)  55  Kan.  401,  40  Pac.  669;  Hal- 
loioer  V.  Henley  (1856)  6  Cal.  209; 
Southern  P.  R.  Co.  v.  Aylward  (1891) 
79  Tex.  675,  15  S.  W.  697;  BabcocJc  v. 
Old  Colony  R.  Co.  (1890)  150  Mass. 
467,  23  N.  E.  325;  Cleveland,  G.  G.  & 
St.  L.  R.  Co.  V.  Selsor  (1894)  55  111. 
App.  685.  No  higher  measure  of  care 
than  that  expressed  by  this  phrase  can 
be  demanded,  even  vchere  the  handling 
of  the  appliance  vphieh  caused  the  in- 
jury was  outside  the  scope  of  the  serv- 
ant's employment.  Mary  Lee  Coal  & 
R.  Co.  V.  Ghambliss  (1892)  97  Ala.  171, 
11  So.  897. 

Reasonable  care  and  prudence.  Wash- 
ington &  G.  R.  Co.  V.  McDade  (1890) 
135  U.  S.  554,  34  L.  ed.  235,  10  Sup. 
Ct.  Eep.  1044;  The  France  (1894)  8  C. 
C.  A.  185,  20  U.  S.  App.  212,  59  Fed. 
479;  Louisville  d  N.  R.  Co.  v.  Orr 
(1882)  84  Ind.  50;  Marshall  v.  Widdi- 
comb  Furniture  Go.  (1887)  67  Mich. 
175,  11  Am.  St.  Rep.  573,  34  N.  W.  541; 
Barley  v.  Bufalo  Gar  Mfg.  Co.  (1894) 
142  N.  Y.  31,  36  N.  E.  813;  Probst  v. 
Delamater  (1885)  100  N.  Y.  266,  3  N. 
E.  184;  Pluekhmn  v.  Anverican  Bridge 
Co.  (1905)  104  App.  Div.  404,  93  N.  Y. 
Supp.  748,  affirmed  in  (1906)  186  N.  Y. 
561,  79  N.  E.  1114. 

Reasonable  care  and  skill.  Rogers 
V.  Leyden  (1890)  127  Ind.  50,  26  N.  E. 
210;  Sparks  v.  River  &  Harbor  Imp>ov. 
Co.  (1907)   74  N.  J.  L.  818,  67  Atl.  -fOO. 

Reasonable  skill  and  diligence.  Plefka 


V.  Knapp-Stout  Lumber  Go.  (1897)  72 
Mo.  App.  309. 

Reasonable  care,  skill,  and  diligence. 
Chicago  &  E.  R.  Co.  v.  Lee  (1897)  17 
Ind.  App.  215,  46  N.  E.  543. 

Due  care  and  diligence.  PoAnton  v. 
Northern  G.  R.  Go.  (1880)  83  N.  Y.  7, 
Ballard  v.  Hitchcock  Mfg.  Go.  (1889) 
51  Hun,  188,  4  N.  Y.  Supp.  940. 

Due  care  and  skill.  Union  P.  R.  Co. 
V.  O'Brien  (1892)  1  C.  C.  A.  354,  4  TJ. 
S.  App.  221,  49  Fed.  538. 

Ordinary  and  reasonable  care.  Con- 
solidated Goal  Go.  V.  Scheller  ( 1891 )  42 
111.  App.  619;  Ambrose  V.  Angus  (1895) 

61  111.  App.  304;  Pressed  Steeel  Car  Go. 
V.  Herath  (1903)  110  111.  App.  596,  af- 
firmed in  (1904)  207  111.  576,  69  N.  E. 
959;  Republic  Iron  &  Steel  Co.  v.  Ohler 
(1903)  161  Ind.  393,  68  N.  E.  901;  Un- 
ion P.  R.  Go.  V.  Fray  (1890)  43  Kan. 
750,  23  Pac.  1039;  Wormell  v.  Maine 
G.  R.  Co.  (1887)  79  Me.  397,  1  Am.  St. 
Rep.  321,  10  Atl.  49;  Joseph  Garneau 
Cracker  Go.  v.  Palmer  (1889)  28  Neb. 
307,  44  N.  W.  463;  Carlson  v.  Phainix 
Bridge  Go.  (1890)  55  Hun,  485,  8  N.  Y. 
Supp.  634;  Mad  River  &  L.  E.  R.  Go. 
V.  Barber  (1856)  5  Ohio  St.  541,  67  Am. 
Dec.  312. 

An  instruction  is  not  erroneous  in 
which  the  word  "judgment"  is  added  to 
this  phrase,  as  it  is  regarded  as  synon- 
ymous, in  this  connection,  with  "pru- 
dence." Joseph  Garneau  Cracker  Co.  v. 
Palmer  (1889)  28  Neb.  307,  44  N.  W. 
463. 

Ordinary,  reasonable  care  and  cau- 
tion. Henson  v.  Lehigh  Valley  R.  Co. 
(1909)  194  N.  Y.  205,  19  L.R.A.(N.S.) 
790,  87  N.  E.  85. 

Reasonable  and  proper  vigilance.  At- 
chison, T.  d  S.  F.  R.  Co.  v.  Holt  (1883) 
29  Kan.  149. 

Reasonable  and  proper  care.  Sims  v. 
Southern  R.  Co.  (1902)  66  S.  C.  520, 
45  So.  90. 

Ordinary  and  reasonable  care  and 
diligence.  Wabash,  St.  L.  £  P.  R.  Go.  v. 
Fenton  (1883)  12  111.  App.  417;  Camp 
Point  Mfg.  Go.  v.  Ballou  (1874)  71  111. 
417;  Missouri,  K.  d  T.  R.  Go.  v.  Young 
(1896)  4  Kan.  App.  219,  45  Pac.  963; 
St.  Louis  d  S.  F.  R.  Co.  v.  Weaver 
(1880)  35  Kan.  412,  57  Am.  Eep.  176, 
11  Pac.  408;  Rush  v.  Missouri  P.  R.  Go. 
(1887)  36  Kan.  129,  12  Pac.  582;  War- 
ner V.  Chicago,  R.  J.  d  P.  R.  Go.  (1S95) 

62  Mo.  App.  184;  Mad  River  d  L.  E.  R. 
Go.  V.  Barber  (1856)  5  Ohio  St.  541,  67 
Am.  Dec.  312;  Missouri,  K.  d  T.  R.  Go. 
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is  clear,  however,  that  the  court  in  this  case  gives  to  the  word  "ordi- 
nary," as  used  in  this  connection,  a  different  meaning  from  that  gen- 
erally given  to  it  by  the  courts.'] 

As  to  the  master's  duty  to  exercise  ordinary  care  in  furnishing 
instrumentalities  of  a  simple  character,  see  §  924-a,  post. 

907.  [15]  Master  not  bound  to  exercise  more  care  than  a  prudent 
man. — Ks  the  master  is  deemed  to  be  culpable  if  he  fails  to  exercise 
that  degree  of  care  which  is  denoted  by  one  or  other  of  the  expres- 
sions used  to  describe  the  hypothetical  conduct  of  a  man  of  ordinary 
prudence,  so,  on  the  other  hand,  he  is  not  required  to  satisfy  any 
higher  standard  of  diligence  or  skill  than  that  which  such  a  man  may 


V.  Eirkland  (1895)  11  Tex.  Civ.  App. 
528,  32  S.  W.  588;  Mangum  v.  Bullion, 
B.  £  C.  Min.  Co.  (1897)  15  Utah,  534, 
50  Pac.  834. 

Ordinary  and  reasonable  care  and  su- 
pervision. McKee  v.  Chicago,  R.  I.  dc 
P.  R.  Co.  (1891)  83  Iowa,  616,  13 
L.R.A.  817,  50  N.  W.  209. 

Reasonable  and  ordinary  care  and 
skill.  Hannibal  d  St.  J.  R.  Go.  v.  Kan- 
aley   (1888)   39  Kan.  1,  17  Pac.  324. 

Ordinary  and  reasonable  care  and 
foresight.  Erampe  v.  St.  Louis  Brew- 
ing Asso.  (1894)  59  Mo.  App.  277; 
Covey  V.  Eannihal  dc  St.  J.  R.  Co. 
(1885)    86  Mo.  635. 

Reasonable  and  ordinary  care  and 
prudence.  Union  P.  R.  Co.  v.  Daniels 
(1894)  152  U.  S.  684,  sub  nom.  Union 
P.  R.  Co.  V.  Snyder,  38  L.  ed.  597,  14 
Sup.  Ct.  Rep.  756;  Gibson  v.  Pacific  R. 
Co.  (1870)  46  Mo.  163,  2  Am.  Rep.  497. 

Reasonable  and  ordinary  care,  skill, 
and  diligence.  Brymer  v.  Southern  P. 
Co.    (1891)   90  Cal.  490,  27  Pac.  371. 

Reasonable  and  proper  care  and  dili- 
gence. Ardesco  Oil  Co.  v.  Gilson  (1869) 
63  Pa.  146;  Reilly  v.  Campbell  (1894) 
8  C.  C.  A.  438,  20  U.  S.  App.  334,  59 
Fed.  990. 

Reasonable  and  ordinary  care  and 
diligence.  Mad  River  &  L.  E.  R.  Co. 
v.  Barber  (1856)  5  Ohio  St.  541,  67 
Am.   Dec.  312. 

Reasonable  and  proper  foresight, 
knov?ledge,  care,  and  discretion.  Gal- 
veston, n.  &  S.  A.  R.  Co.  V.  Davis 
(1893)  4  Tex.  Civ.  App.  468,  23  S.  W. 
30],  affirmed  on  rehearing  in  23  S.  W. 
1019. 

Suitable  care  and  foresight.  Gibson 
V.  Pacific  R.  Go.  (1870)  46  Mo.  163,  2 
Am.  Rep.  497. 


Ordinary  precautions.  Berns  v.  Gas- 
ton Gas  Coal  Co.  (1885)  27  W.  Va. 
285,  55  Am.  Rep.  304. 

Foresight  and  due  care.  Harrod  v. 
Hammond  Packing  Co.  (1907)  125  Mo. 
App.  357,  102  S.  W.  637. 

Reasonable  precautions.  Moran  v. 
Corliss  Steam  Engine  Co.  (1899)  21  R. 
I.  386,  45  L.R.A.  267,  43  Atl.  874; 
Sparano  v.  Canadian  P.  R.  Go.  (1903) 
Rap.  Jud.  Quebec  22  C.  S.  292 ;  McGuire 
v.  Waterloo  <f  G.  F.  Union  Mill  Co. 
(1907)  137  Iowa,  447,  113  N.  W.  850; 
Schwarzschild  £  S.  Co.  v.  Weeks  (1905) 
72  Kan.  190,  4  L.R.A.  (N.S.)  515,  83 
Pac.  406. 

All  reasonable  precautions.  Paterson 
v.  Wallace  (1854)  1  Macq.  H.  L.  Cas. 
748,  per  Ld.  Cranworth;  Buzzell  v.  La- 
conia  Mfg.  Co.  (18G1)  48  Me.  113,  77 
Am.  Dec.  212;  Cooper  v.  Central  R.  Co. 
(1876)  44  Iowa,  134.  See  also  the  cases 
cited  in  note  1,  supra. 

Proper  attention  and  skill.  In  Enox- 
ville  Iron  Co.  v.  Dobson  (1881)  7  Lea, 
367,  it  was  held  that  the  jury  were 
properly  instructed  that  it  is  the  duty 
of  the  employer  to  see  that  his  machin- 
ery is  always,  while  in  use,  kept  in  per- 
fact  repair,  "so  far  as  that  can  be  done 
by  the  application  of  the. proper  atten- 
tion and  skill." 

Ordinary  care,  prudence,  and  skill. 
Chicago  &  A  R.  Co.  v.  Du  Bois  (1894) 
56  111.  App.  181. 

The  standard  of  conduct  followed  by 
the  ideal  prudent  man.  Marks  v.  Har- 
riet Cotton  Mills  (1905)  138  N.  C.  401, 
50  S.  E.  769,  3  Ann.  Cas.  812. 

8  DraiJM  V.  fileio  England  Teleph.  & 
Teleg.  Co.  (1908)  81  Vt.  358,  70  Atl. 
599 
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be  supposed  to  exercise  under  the  circumstances.^     Any  instruction 
is  correct  which  embodies  this  principle.'    On  the  other  hand,  it  is  a 


1  All  that  can  be  required  of  the  mas- 
ter is  "that  he  shall  use  due  and  rea- 
sonable diligence  in  providing  safe  and 
sound  machinery,  and  in  the  selection 
of  fellow  servants  of  competent  skill 
and  prudence,  so  as  to  make  it  reason- 
ably probable  that  injury  will  not  oc- 
cur in  the  exercise  of  the  employment." 
Wonder  v.  Baltimore  &  0.  R.  Go. 
(1870)   32  Md.  411,  3  Am.  Rep.  143. 

If  the  master  "employs  such  reason- 
able care  and  prudence  in  selecting  or 
ordering  what  he  requires  in  his  busi- 
ness as  every  prudent  man  is  expected 
to  employ  in  providing  himself  with  the 
conveniences  of  his  occupation,  this  is 
all  that  can  be  required  of  him,  and  he 
is  only  responsible  where  he  has  failed 
to  use  such  care  in  securing  the  making 
of  such  machinery  by  competent  and 
skilful  persons,  or  in  the  selection  there- 
of." Marshall  v.  Widdicomb  Furniture 
Co.  (1887)  67  Mich.  175,  11  Am.  St. 
Rep.  573,  34  N.  W.  541. 

"Extraordinary  vigilance"  is  not 
exacted  of  the  master.  Ardesco  Oil  Co. 
V.  Gilson  ( 1869 )  63  Pa.  146. 

There  is  no  obligation  incumbent  up- 
on him  to  use  the  highest  skill,  the 
greatest  foresight,  extraordinary  care. 
Cooper  V.  Central  R.  Co.  (1876)  44 
Iowa,  134. 

Compare  the  language  used  in  Atchi- 
son, T.  &  8.  F.  R.  Co.  v.  Myers  (1894) 
11  C.  C.  A.  439,  24  U.  S.  App.  295,  63 
Fed.  793;  Reed  v.  Stockmeyer  (1896) 
20  C.  C.  A.  381,  34  U.  S.  App.  727,  74 
Fed.  186;  Louisville  &  N.  R.  Co.  v.  John- 
son (1897)  27  C.  C.  A.  367,  53  U.  S. 
App.  381,  81  Fed.  679;  Peirce  v.  Glavin 
(1897)  27  C.  C.  A.  227,  53  U.  S.  App. 
492,  82  Fed.  550;  Little  Rock  d  Ft.  S.  R. 
Co.  V.  Duffey  (1880)  35  Ark.  602; 
liorth  Chicago  Rolling  Mills  Co.  v. 
Monka  (1879)  4  111.  App.  664;  Mis- 
souri, E.  &  T.  R.  Co.  v.  Young  (1896) 
4  Kan.  App.  219,  45  Pac.  963;  Hannihal 
&  St.  J.  R.  Go.  v.  Kanaley  (1888)  39 
Kan.  1,  17  Pac.  324;  Atchison,  T.  &  S. 
F.  R.  Co.  V.  Winston  (1896)  56  Kan. 
456,  43  Pac.  777 ;  Kremer  v.  Eagle  Mfg. 
Co.  (1906)  120  Mo.  App.  247,  96  S.  W. 
726;  Lincoln  Street  R.  Co.  v.  Cox  (1896) 
48  Neb.  807,  67  N.  W.  740;  Watson  v. 
Jifew  York  Contracting  Co.  (1908)  127 
App.  Div.  134,  111  N.  Y.  Supp.  277; 
Mad   River  d   L.   E.   R.   Co.   v.   Barber 


(1856)  5  Ohio  St.  541,  67  Am.  Dec.  312; 
l\'utt  V.  Southern  P.  Co.  (1894)  25  Or. 
291,  35  Pac.  653;  Missouri,  K.  &  T.  R. 
Co.  V.  Httuer  (1897)  —  Tex.  Civ.  App. 
— ,  43  S.  \V.  1078;  Texas  &  P.  R.  Co. 
V.  McCoy  (1890)  90  Tex.  264,  38  S.  W. 
36. 

In  one  case  it  was  remarked  that 
the  master  is  bound  to  provide  for  the 
servants'  safety  "to  the  best  of  his  skill 
and  judgment."  Baltimore  &  0.  R.  Go. 
V.  McKenssie  (1885)  81  Va.  71.  But  the 
cases  cited  in  the  next  note  show  that 
this  phrase  would,  in  many  courts  at 
least,  be  considered  misleading  if  used 
in  an  instruction  to  a  jury. 

The  mere  fact  that  a  corporation,  an 
employee  in  whose  machine  shop  was 
killed,  was  also  the  owner  of  a  railroad 
which  it  operated,  and  was  sued  as  such 
in  its  corporate  name,  does  not  fix  upon 
it  a  different  or  higher  degree  of  lia- 
bility than  that  of  other  machine  own- 
ers towards  their  employees  in  shop 
work.  East  Tennessee,  V.  &  G.  R.  Go. 
V.  Aiken  (1890)  89  Tenn.  245,  14  S.  W. 
1082. 

The  owners  of  a  dredge  are  required 
only  to  make  it  reasonably  safe,  and 
not  as  seaworthy  as  they  would  be  re- 
quired to  make  an  ordinary  ship,  al- 
though it  was  built  in  the  United 
States,  for  use  on  the  Panama  canal, 
and  was  to  be  towed  to  the  canal. 
Maryland  lise  of  Kaupp  v.  EUicott 
(1910)   179  Fed.  127. 

2  An  instruction  that  an  employee  of 
a  railroad  company  cannot  recover  for 
an  injury  caused  by  a  defect  common 
to  railroads,  and  such  as  could  not  have 
been  avoided  by  reasonable  care  and  at- 
tention on  the  part  of  the  company, 
was  approved  in  Little  Rock  &  Ft.  S. 
R.  Co.  V.  Euhanks  (1886)  48  Ark.  460, 
3  S.  W.  808. 

A  charge  defining  ordinary  care  as 
the  care  which  a  person  of  ordinary  pru- 
dence and  caution  is  "accustomed"  to 
use  is  not  error.  St.  Louis  Southwest- 
ern R.  Co.  V.  Smith  (1902)  30  Tex.  Civ. 
App.  336,  70  S.  W.  789. 

A  charge  that  it  was  the  master's 
duty  to  use  "all  reasonable  care"  im- 
poses no  higher  duty  than  the  use  of 
reasonable  care.  Allen  B.  Wrisley  Co. 
v.  Bvrkc  (1903)  203  111.  250,  67  N.  E. 
818. 
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misdirection  to  charge  the  jury  in  language  the  effect  of  which  is  to 
subject  the  master  to  more  extensive  obligations  than  those  indicated 
by  the  phrase  "ordinary  care"  or  its  equivalents.*  Similarly,  any 
declaration  is  bad  which  is  based  on  the  assumed  existence  of  a  duty 


An  instruction  requiring  the  master 
to  use  all  reasonable  precautions  does 
not  impose  too  higli  a  degree  of  duty 
upon  him.  Deering  v.  Barzak  (1907) 
227  111.  71,  81  N.  E.  1. 

3  An  instruction  that  a  master  is 
bound  "to  do  everything  that  can  be 
reasonably  done  for  the  safety  of  his 
employees"  is  erroneous.  Galveston,  H. 
&  S.  A.  R.  Co.  V.  Gormley  (1898)  91 
Tex.  393,  66  Am.  St.  Rep.  894,  43  S.  W. 
877. 

A  charge  that  a  railway  company 
should  protect  its  employees  from  injury 
by  reason  of  latent  defects,  "so  far  as 
human  care  or  foresight"  can  do  it,  is 
erroneous.  Missouri  P.  R.  Go.  v.  Lyde 
(1882)  57  Tex.  505.  To  the  same  effect 
is  Gleveland,  C.  G.  &  St.  L.  R.  Co.  v. 
Selsor  (1894)  55  111.  App.  685,  where 
an  instruction  declaring  the  defendant 
to  be  bound  to  do  "all  that  human  care, 
vigilance,  and  foresight  can  do"  was 
disapproved.  An  instruction  that  negli- 
gence on  the  part  of  defendant  is  the 
want  of  such  care  and  prudence  as  per- 
sons "skilled  in  that  business"  observe 
under  similar  circumstances,  and  that 
want  of  ordinary  care  on  the  part  of 
plaintiff  is  the  absence  of  such  care  as 
ordinary  persons  "skilled  in  the  busi- 
ness" he  was  engaged  in  ordinarily  ob- 
serve under  similar  circumstances,  is 
erroneous.  English  v.  Galveston,  H.  & 
8.  A.  R.  Co.  (1899)  22  Tex.  Civ.  App. 
3,  53  S.  W.  57. 

A  requested  amendment  of  an  instruc- 
tion with  reference  to  the  degree  of  care 
which  a  master  must  exercise  by  the 
addition  of  the  words  "to  the  best  of 
its  skill  and  judgment,"  is  properly  re- 
fused. McDonald  v.  'Norfolk  d  W.  R. 
Co.  (1897)  95  Va.  98,  27  S.  E.  821. 

An  instruction  that  a  railway  com- 
pany should  keep  its  track  in  the  con- 
dition least  likely  to  cause  injury,  so 
far  as  this  can  reasonably  be  done,  in 
an  action  for  negligently  causing  the 
death  of  one  of  its  brakemen,  is  errone- 
ous as  imposing  on  the  company  the 
duty  to  use  the  "highest  degree  of  dili- 
gence." Missouri  F.  R.  Co.  v.  Giison 
(1896)   56  Kan.  661,  44  Pac.  612. 

An  instruction  that  a  railroad  com- 


pany owes  the  "highest  degree  of  care" 
to  its  employees  is  erroneous.  Texa^  V. 
R.  Co.  v.  Lyons  (1896)  —  Tex.  Civ. 
App.  — ,  34  S.  W.  362.  In  Fordyce  v. 
Culver  (1893)  2  Tex.  Civ.  App.  569, 
22  S.  W.  237,  one  of  the  instructions 
was  to  the  effect  that  a  railway  com- 
pany's duty  is  not  performed  simply  by 
employing  competent  men  to  repair  and 
inspect  its  cars,  but  it  must  see  that 
they  are  actually  kept  in  repair;  and 
its  failure  to  do  so  will  render  it  liable 
for  any  injury  to  an  employee  result- 
ing therefrom.  In  another  it  was  also 
laid  down  that  the  measure  of  the  com- 
pany's duty  was  to  exercise  "ordinary 
care."  It  was  held  that,  taken  as  a 
whole,  the  instruction  did  not  impose 
any  greater  duty  upon  the  company 
than  that  of  exercising  ordinary  care. 

It  is  error  to  charge  the  jury  that  it 
is  the  master's  duty  to  use  reasonable 
care  to  "protect"  his  servants.  Reino  v. 
Montana  Mineral  Land  Development  Co. 
(1909)   38  Mont.  291,  99  Pac.  583. 

An  instruction  which  makes  the  duty 
of  the  master  absolute  rather  than 
measured  by  the  standard  of  ordinary 
care  is  error.  Kirhy  Lumber  Co.  v. 
Dickerson  (1906)  42  Tex.  Civ.  App.  504, 
94  S.  W.  153. 

In  Watts  V.  Murphy  (1908)  9  Cal. 
App.  564,  99  Pac.  1104,  it  was  held  error 
to  charge  the  jury  that  a  person  main- 
taining an  elevator  in  a  building  is 
bound  to  use  "the  utmost  care  and  dili- 
gence of  very  cautious  persons  in  pro- 
viding proper  and  safe  machinery,  as 
far  as  human  care  and  foresight  can 
go." 

It  is  erroneous  to  charge  that  a  rail- 
road company  is  bound  "to  use  a  high 
degree  of  care  to  keep  its  roadbed  in 
a  safe  condition."  Van  Blarcom  v. 
Central  R.  Co.  (1906)  73  N.  J.  L.  540, 
64  Atl.  111. 

An  instruction  that  the  master  is  re- 
quired to  know  that  the  working  place 
"is  safe,  so  far  as  human  foresight  can 
know,"  is  erroneous.  Southern  Indiana 
R.  Co.  V.  Moore  (1902)  29  Ind.  App.  52, 
63  N.  E.  863. 

In  Reickert  v.  Hammond  Packing 
Co.  (1909)  136  Mo.  App.  565,  118  S.  W. 
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to  use  any  higher  degree  of  care  than  that  described  as  "ordinary ;" 
but  it  will  be  construed  as  a  whole,  and  if,  when  subjected  to  this  test, 
it  does  not  propose  an  excessively  high  standard,  it  will  stand  against 
a  demurrer.* 

A  mere  error  of  judgment  does  not  import  culpability.* 
A  master  is  not  bound  to  take  into  account  the  contingency  that 
either  his  servants  or  third  persons  will  fail  to  use  ordinary  care. 
See  chapter  xxxvii.,  post.    ISTor  is  he  required  to  anticipate  improb- 
able occurrences.    See  chapter  xliii.,  post. 


525,  it  was  held  error  to  charge  the  jury 
that  the  servant  assumed  only  the  "nec- 
essary" risks  of  the  service,  since  such 
a  statement  involves  the  corollary  that 
the  master  must  exercise  the  highest  de- 
gree of  care  in  providing  for  the  safety 
of  his  servant. 

4  A  complaint  is  not  demurrable  on 
the  ground  that  it  alleges  that  the  em- 
ployer was  bound  to  use  a  degree  of 
care  higher  than  the  law  requires, 
where  one  count  declares  that  it  was 
his  duty  "to  use  due  and  proper  care 
for  the  safety"  of  the  plaintiff,  and  "to 
the  extent  of  his  ability,  by  due  and 
proper  skill  and  care,  so  to  provide 
.  .  .  as  that  the  plaintiff  could 
safely  work;"  and  another  count  de- 
clares that  it  was  the  employer's  duty 
to  keep  the  machinery,  etc.,  "in  as  good 
order,  safe  condition,  and  under  as  good 
control  as  human  care,  foresight,  and 
prudence  could  reasonably  provide." 
The  words  "due  and  proper  care,"  in 
the  first  count,  and  the  word  "reason- 
ably," in  the  second,  qualify  the  re- 
mainder of  the  expressions,  and  permit 
the  complaint  to  be  construed  in  such  a 
sense  that  it  charges  the  employer 
merely  with  a  duty  to  use  "reasonable" 
care.  South  West  Improv.  Go.  v.  Smith 
(1888)  85  Va.  306,  17  Am.  St.  Rep.  59, 
7  S.  E.  365. 

5  Hughes  v.  Oregon  Improv.  Co. 
(1898)  20  Wash.  294,  55  Pao.  119, 
where  the  stopping  of  the  air  shaft  of 
a  fan  in  a  mine  under  the  influence  of 
the  excitement  and  confusion  occasioned 
upon  the  discovery  of  fire  caused  the 
death  of  some  of  the  miners;  Hurley  v. 
Buffalo  Gar  Mfg.  Co.  (1894)  142  N.  Y. 
31,  36  N.  E.  813;  Maue  v.  Erie  R.  Co. 
(1910)  198  N.  Y.  221,  91  N.  E.  629; 
Martin     v.     Degnon     Contracting     Go. 


(1908)  127  App.  Div.  85,  111  N.  Y. 
Supp.  359;  Tweed  v.  Hudson  River 
Teleph.  Co.  (1909)  130  App.  Div.  231, 
114   N.   Y.   Supp.   607;    Sail   v.   Brown 

(1909)  150  N.  C.  533,  64  S.  E.  434; 
Memphis  &  G.  Packet  Co.  v.  Britton 
(1898)  25  Ohio  C.  C.  153;  Lawson  v. 
American  Steel  c6  Wire  Co.  (1903)  204 
Pa.  604,  54  Atl.  476;  Wyman  v.  Le- 
high Valley  B.  Go.  (1908)  86  C.  C.  A. 
161,  158  Fed.  957;  Wilcox  v.  Hebert 
(1909)  90  Ark.  145,  118  S.  W.  402  (sub- 
stituting one  safety  appliance  for  an- 
other ) . 

An  employer  is  not  liable  in  damages 
for  the  consequences  of  mere  error  in 
judgment  in  furnishing  structures,  ma- 
chinery, and  appliances  for  the  use  of 
his  servants  in  the  prosecution  of  his 
business,  unless  it  is  shown  that  such 
error  is  itself  the  result  of  negligent  or 
wilful  ignorance  or  inattention.  U'Neill 
V.  Chicago,  R.  I.  &  P.  R.  Co.  (1901)  62 
Neb.  358,  60  L.R.A.  443,  86  N.  W.  1098, 
rehearing  in  (1902)  66  Neb.  638,  60 
L.R.A.  445,  92  N.  W.  731,  1  Ann.  Gas. 
337. 

"A  mere  error  of  judgment  on  the 
part  of  the  master  would  not  bespeak 
negligence."  White  v.  Chicago,  R.  I.  & 
P.  R.  Go.  (1911)  156  Mo.  App.  563,  137 
S.  W.  645. 

The  master  is  not  liable  for  an  error 
of  judgment  on  the  part  of  his  in- 
spectors. Canadian  Asbestos  Go.  v. 
Oirard  (1905)   36  Can.  S.  C.  13. 

An  emergency  order,  although  inju- 
dicious, is  not  subject  to  the  imputa- 
tion of  negligence,  where  it  was  given 
on  the  spur  of  the  moment,  in  an  ef- 
fort to  avoid  an  accident,  and  there  was 
no  time  to  form  a  correct  judgment. 
Todd  V.  Daniels  (1910)  153  111.  App. 
223. 
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908.  [16]  Care  exercised  is  to  be  proportioned  to  the  dangers  to 
which  the  servant  is  exposed. — a.  Rule  applied  to  the  disadvantage  of 
the  master. — The  well-known  deiinition  of  negligence  by  Willes,  J., 
as  being  "the  absence  of  care  according  to  circumstances"  ^  is  appli- 
cable to  cases  involving  injuries  to  servants.*  The  degree  of  care, 
therefore,  which  the  master  is  bound  to  exercise,  is  measured  by  the 
dangers  to  be  apprehended  or  avoided,'  or,  as  another  case  puts  it, 
"must  be  proportionate  to  the  dangerous  nature  of  the  means,  instru- 
ments, and  machinery  used ;"  *  or,  in  the  words  of  the  Supreme 
Court  of  the  United  States,  the  "master  is  bound  to  observe  all  the 
care  which  prudence  and  the  exigencies  of  the  situation  require,  in. 
providing  the  servant  with  machinery  or  other  instrumentalities  ade- 
quately safe  for  use  by  the  latter."  * 


1  Vaughan  v.  Taif  Vale  B.  Go.  (1860) 
5  Hurlst.  &.  N.  679,  688,  29  L.  J.  Exch. 
N.  S.  247,  6  Jur.  N.  S.  899,  2  L.  T.  N. 
S.  394,  8  Week.  Rep.  594,  1  Eng.  Rul. 
Cas.  296. 

8  Cases  in  which  it  was  expressly 
adopted  are  Gates  v.  Pennsylvania  B. 
Co.  (1893)  154  Pa.  566,  26  Atl.  598; 
Dell  V.  Phillips  Glass  Go.  (1895)  169 
Pa.  5|9,  32  Atl.  601. 

3De  Graff  v.  New  York  G.  &  H.  R. 
It.  Go.  (1879)  76  N.  Y.  125. 

*  Porter  v.  Hannibal  St.  J.  B.  Go. 
(1879)  71  Mo.  72,  36  Am.  Rep.  454  (in- 
struction approved)  ;  Muirhead  v.  Han- 
nibal &  St.  J.  B.  Go.  (1885)  19  Mo. 
App.  634;  Henry  v.  Prendergast  (1911) 
—  Ind.  App.  — ,  94  N.  E.  1015. 

The  fact  that  some  employments  are 
attended  with  dangers  wuich  the  serv- 
ant contracts  with  reference  to  does  not 
excuse  the  master  from  his  primary 
duty  to  exercise  reasonable  care  to  pro- 
tect the  servant,  and  the  servant  has 
the  right  to  expect  and  to  rely  upon 
the  presumption  that  the  duty  of  the 
master  will  be  faithfully  performed. 
Illinois  Steel  Co.  v.  Rysha  (1902)  102 
111.  App.  347,  affirmed  in  (1902)  200  111. 
280,  65  N.  E.  734. 

6  Hough  V.  Texas  &  P.  B.  Go.  (1879) 
100  U.  S.  213,  25  L.  ed.  612. 

Other  statements  of  a  similar  tenor 
are  the  following:  "The  measure  of  skill 
and  care  required  of  those  who  use  and 
control  such  agencies  of  power  and  dan- 
ger must  bear  proportion  to  the  conse- 
(juences  liable  to  follow  from  the  want 
of  such  care  and  skill."     Texas  d  P.  R. 


Go.  V.  Barrett  (1895)   14  C.  C.  A.  373, 
30  U.  S.  App.  196,  67  Fed.  214. 

"The  amount  of  care  required  is 
measured  by  the  circumstances  of  each 
case,  depending  upon  the  kinds  of  ma- 
chinery used,  the  risks  incident  to  its 
use,  and  the  hazard  of  the  business  in 
which  used."  Jones  v.  Neic  York  G.  d 
H.  B.  R.  Go.  (1880)  22  Hun,  284. 

The  duty  of  the  master  is  "to  exer- 
cise greater  care,  when  .  .  .  [the 
machinery]  in  use  was  known,  or  might 
by  inquiry  and  inspection  have  been 
ascertained,  to  be  dangerous,  than  when 
it  was  comparatively  safe  under  all  cir- 
cumstances." Turner  v.  Goldsbora 
Lumber  Go.  (1896)  119  N.  C.  387,  26 
S.  E.  23. 

What  is  reasonable  and  ordinary  care 
depends  on  the  nature  and  character  of 
the  implements,  and  the  dangers  to  be 
encountered  in  their  use.  Govy  v.  Han- 
nibal &  St.  J.  B.  Go.  ( 1885 )  86  Mo.  635. 

"In  determining  the  question  of  rea- 
sonable care  on  the  part  of  the  master, 
.  .  .  regard  must  be  had  to  the  risks 
and  dangers  attending  the  use  of  the  in- 
strumentality furnished  the  servant  in 
his  employment."  Anderson  v.  Minne- 
sota &  N.  W.  R.  Co.  (1888)  39  Minn. 
523,  41  N.  W.  104. 

"The  care  that  the  law  requires  for 
the  safety  of  the  employee  is  that  care 
vphich  is  regarded  by  the  good  common 
sense  of  mankind  as  reasonably  due  un- 
der all  the  circumstances  of  the  case." 
Columbus  &  X.  R.  Go.  v.  Webb  (1861) 
12  Ohio  St.  475. 

"The  measure  of  a  master's  duty  to 
his   servant   is   reasonable   care,   having 
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The  cases  in  which  this  principle  suggests  itself  as  the  appropriate 
criterion  of  the  master's  fulfilment  or  nonfulfilment  of  his  legal  obli- 
gations may  be  said  to  fall  into  three  categories : 

(1)  Those  in  which  the  business  carried  on  by  him  is,  as  regards 
its  ordinary  incidents,  unusually  dangerous,  such  as  that  of  a  railway 


relation  to  the  parties,  the  business  in 
which  they  are  engaged,  and  the  exigen- 
cies which  require  vigilance  and  atten- 
tion." Oliver  v.  Ohio  River  K.  Co. 
(1S96)   42  W.  Va.  703,  26  S.  E.  444. 

In  Reed  v.  Stoclcmeyer  (1896)  20  C. 
C.  A.  381,  34  U.  S.  App.  727,  74  Fed. 
186,  the  court,  in  speaking  of  the  duty 
of  the  master  to  provide  a  reasonably 
safe  place  in  which  the  servant  may  per- 
form his  work,  and  to  keep  it  in  such 
suitable  condition,  said:  "This  duty  is 
not  absolute,  but  relative.  It  is  meas- 
ured by  the  nature  and  character  of 
the  employment,  the  location  of  the 
premises  and  their  surroundings.  There 
are  employments  that  of  themselves  are 
necessarily  dangerous,  in  connection 
with  which  no  position  can  be  made  se- 
cure. In  such  case  the  law  requires  of 
the  master  that  he  shall  use  ordinary 
care  that  the  dangers  of  the  employ- 
ment are  not  unnecessarily  enlarged; 
that  he  shall  take  proper  care  to  furnish 
such  safeguards  as  are  customarily  em- 
ployed in  the  performance  of  like  haz- 
ardous service,  so  that  the  servant  ex- 
ercising proper  care  may  render  his 
service  without  exposure  to  dangers 
that  are  not  within  the  obvious  scope  of 
the  employment  as  usually  carried  on." 

What  would  be  reasonable  care  in  a 
business  involving  little  danger  might 
not  be  so  esteemed  in  another  business 
involving  greater  danger,  but  the 
standard  of  measurement  is  reasonable 
care  for  the  safety  of  the  servant  under 
the  circumstances.  Bhohoney  v.  Quincy, 
0.  &  K.  C.  R.  Co.  (1909)  223  Mo.  649, 
122  S.  W.  1025. 

"I  do  not,  myself,  see  any  difference 
between  an  employee  of  an  electric  com- 
pany and  any  other  employee,  other 
than  that,  owing  to  the  extreme  hazard 
of  the  work,  precautions  proportionate- 
ly commensurate  with  the  danger  would 
have  to  be  taken  by  the  employer  under 
the  ordinary  rule  of  law  requiring  rea- 
sonable care.  The  duty  is  the  same  in 
each  case;  the  evidence  of  the  perform- 
ance of  the  duty  must  necessarily  vary 
according  to  the  circumstances."     .1/on- 


treal  Park  &  Island  R.  Co.  v.  McDou- 
gall  (1905)  36  Can.  S.  C.  1,  per  Nesbitt, 
J. 

In  Harroun  v.  Brush  Electric  Light 
Co.  (1896)  12  App.  Div.  126,  42  N.  Y. 
Supp.  716,  the  court  approved  a  charge, 
that  "the  care  and  prudence  [exercised 
by  the  employer  in  the  selection  and 
provision  of  appliances  for  the  use  of 
the  employee]  must  be  proportioned  to 
what  may  properly  be  expected  of  him 
under  the  circumstances,  and  increase 
in  a  corresponding  ratio  with  the  dan- 
ger and  hazard  necessarily  connected 
with  the  use  of  the  appliances." 

Compare  the  language  used  in  Co- 
Operant  Teleph.  Co.  v.  at.  Clair  (1909) 
94  C.  C.  A.  109,  168  Fed.  645 ;  ^Yilliams 
V.  Anniston  Electric  d  Oas  Go.  ( 1909 ) 
164  Ala.  84,  5]  So.  385;  New  York  & 
G.  Mining  Syndicate  d  Co.  v.  Rogers 
(1887)  11  Colo.  6,  7  Am.  St.  Rep.  198, 
16  Pac.  719,  17  Mor.  Min.  Rep.  123; 
Croker  v.  Pusey  &  J.  Go.  (1900)  3  Penn. 
(Del.)  1,  50  Atl.  61;  Boviring  v.  Wil- 
mington Malleable  Iron  Co.  (1905)  5 
Penn.  (Del.)  594,  66  Atl.  369;  Staiibley 
V.  Potomac  Electric  Power  Co.  (1903) 
21  App.  D.  C.  160;  Jacksonville  Electric 
Co.  v.  Sloan  (1906)  52  Fla.  257,  42  So. 
516;  Hansell-Elcock  Foundry  Co.y.  Clark 
(1905)  214  111.  399,  73  N.  E.  787;  Stock- 
mell  V.  Chicago  &  N.  W.  R.  Go.  (1898) 
106  Iowa,  63,  75  N.  W.  665;  Ashland 
Coal  &  I.  R.  Go.  V.  Wallace  (1897)  101 
Ky.  626,  42  S.  W.  744,  43  S.  W.  207; 
Monroe  v.  Standard  Sanitary  Mfg.  Co. 
(1911)  141  Ky.  549,  133  S.  W.  214; 
Wood  V.  Beiges  (1896)  83  Md.  257,  34 
Atl.  872;  Bernheimcr  Bros.  v.  Bagcr 
(1908)  108  Md.  551,  129  Am.  St.  Rep. 
458,  70  Atl.  91;  Gibson  v.  Iowa  C.  R. 
Co.  (1911)  115  Minn.  147,  131  N.  W. 
1057;  Lincoln  Street  R.  Co.  v.  Cox 
(1896)  48  Neb.  807,  67  N.  W.  740: 
Anderson  v.  Bennett  (1888)  16  Or.  515, 
8  Am.  St.  Rep.  311,  19  Pac.  765;  Mis- 
souri P.  R.  Co.  V.  Crenshaw  (1888)  71 
Tex.  340,  9  S.  W.  262  (approving  a 
charge  that  "the  care  to  be  used  is  to  be 
considered  with  reference  to  the  risk  to 
be    incurred,    and    must    be    reasonably 
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company/  or  of  mine  owners/  or  of  persons  operating  an  elevator," 


proportioned  to  such  risk")  ;  Interna- 
tional &  (i.  N.  R.  Co.  V.  Reiden  (1908) 
48  Tex.  Civ.  App.  401,  107  S.  W.  661; 
Houston  &  T.  C.  R.  Go.  v.  Patrick 
(1908)  50  Tex.  Civ.  App.  491,  109  S.  W. 
1097;  Trihay  v.  Brooklyn  Lead  Min.  Co. 
(1886)  4  Utah,  468,  11  Pac.  612,  15 
Mor.  Min.  Ee.p.  535;  Williams  v.  Norton 
Bros.  (1908)  81  Vt.  1,  09  Atl.  146; 
Fulton  V.  Groshy  &  B.  Go.  (1905)  57  W. 
Va.  91,  49  S.  E.  1012;  Lay  v.  Elk  Ridge 
Coal  d  Coke  Go.  (1908)  64  W.  Va.  288, 
01  S.  E.  156. 

It  has,  however,  been  held  that  an  in- 
struction that  it  was  the  duty  of  the 
defendant  to  exercise  that  degree  of  care, 
caution,  and  vigilance  which  the  cir- 
cumstances justly  demanded  is  objec- 
tionable as  submitting  to  the  jury,  as 
the  standard  of  care  required,  their  own 
opinion  as  to  what  caution  and  dili- 
gence were  demanded  by  the  circum- 
stances of  the  particular  case.  The  trial 
judge  should  state  that  ordinary  care 
is  the  standard,  and  then  define  what 
ordinary  care  is.  Texas  Midland  R.  Go. 
V.  Taylor  (1898)  —  Tex.  Civ.  App.  — , 
44  S.  W.  892. 

6  "The  managers  of  railroad  compa- 
nies are  engaged  in  conducting  for  profit 
a  business  which  at  the  best  is  hazard- 
ous to  human  life.  In  providing  sound 
tools  and  safe  appliances  for  the  use  of 
their  employees,  their  plain  legal  duty, 
to  say  nothing  of  the  dictates  of  human- 
ity, requires  great  vigilance.  They  can- 
not be  heard  to  excuse  themselves  from 
taking  all  reasonable  care  on  the  ground 
that  care  Involves  labor  or  expense." 
Morton  v.  Detroit,  B.  G.  &  A..  R.  Co. 
(1890)  81  Mich.  423,  46  N.  W.  111. 
See  also  Louisville  &  N.  R.  Go.  v.  Davis 
(1899)  91  Ala.  487,  8  So.  552;  St.  Louis, 
A.  &  T.  R.  Go.  V.  Triplett  (1891)  54 
Ark.  289,  11  L.E.A.  773,  15  S.  W.  831, 
16  S.  W.  266,  a  case  in  which  the  in- 
jured servant  was  exposed  to  the  "ex- 
treme" dangers  of  the  work  of  car  re- 
pairing. 

So  it  has  been  said  to  be  the  duty 
of  a  railroad  company  to  exercise  "the 
highest  degree  of  diligence"  to  construct 
a  safe  roadbed,  and  furnish  safe  and 
sound  machinery.  Cohimhus,  C.  c6  I. 
G.  R.  Go.  v.  Troesch  (1873)  68  111.  545, 
18  Am.  Rep.  578. 

In  other  Illinois  cases  the  phrases 
used  in  regard  to  railway  companies  are 


"highest  degree  of  vigilance"  (Chicago 
&  A.  R.  Co.  V.  Shannon  [1867]  43  111. 
339),  and  a  "high  degree  of  care" 
{Toledo,  W.  &  W.  n,.  Go.  v.  Fredericks 
[1874]  71  111.  294).  These  statements 
seem  to  be  inconsistent  with  that  of  the 
Illinois  court  of  appeals  in  a  case  where 
it  was  laid  down  that  the  master  is  not 
bound  to  exercise  a  "high  degree"  of 
diligence.     Wabash  R.   Go.   v.   Farrell 

(1898)  79  111.  App.  508. 

In  Houston  £  T.  G.  R.  Co.  v.  Alexan- 
der (1909)  102  Tex.  497,  119  S.  W.  1135, 
it  was  held  that  the  diligence  required 
of  a  railroad  company  in  exercising 
ordinary  care  in  respect  of  its  locomo- 
tives was  very  much  greater  than  that 
required  in  exercising  ordinary  care  to 
furnish  its  brakeman  with  a,  lantern. 

In  order  to  satisfy  the  requirements 
of  reasonable  care,  more  care  must  be 
used  in  yards  where  trains  are  made 
and  much  switching  done,  than  at  points 
on  the  road  where  such  duties  are  rare. 
Baltimore  &  0.  R.  Co.  v.  Reiser  (1911) 
—  Ind.  App.  — ,  94  N.  E.  330. 

In  the  case  of  a  hazardous  work  like 
driving  a  railroad  tunnel  through  a 
mountain,  an  increased  duty  is  imposed 
by  law  on  the  master,  proportionate 
to  the  dangers  of  the  place.  Moloney  v. 
Winston  Bros.  Co.  (1910)  18  Idaho,  740, 
L.E.A.(N.S.)    — ,    111   Pac.   1080. 

7  O'Brien  v.  Corra-Rock  Island  Min. 
Co.  (1909)  40  Mont.  212,  105  Pac.  724; 
Ashland  Goal  &  I.  R.  Co.  v.  Wallace 
(1897)  101  Ky.  626,  42  S.  W.  744,  re- 
hearing denied  in  101  Ky.  644,  43  S.  W. 
207. 

An  instruction  that  a  mineowner 
must  use  "all  appliances  readily  attain- 
able, known  to  science,  for  the  preven- 
tion of  accidents  arising  from  the  accum- 
ulation of  gas  or  other  explosive  sub- 
stances in  the  mine,"  was  approved  in 
Wcitern  Coal  <f  Min.   Co.  v.  Berherich 

(1899)  36  C.  C.  A.  364,  94  Fed.  329. 
A  mine  owner,  upon  learning  of  the 

existence  of  water  in  a  neighboring  mine 
in  such  quantities  as  to  be  dangerous 
to  his  employees,  is  bound  to  make  such 
investigation  as  would  suggest  itself 
to  one  using  ordinary  care  and  pru- 
dence; and,  upon  learning  that  there  is 
danger  of  his  mine  becoming  flooded, 
to  make  such  provision  for  the  safety 
of  his  employees  as  would  occur  to  a 
person  of  ordinary  prudence,  or  inform 
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or  engaged  in  the  preparation,  storage,  or  handling  of  explosive  and 
inflammable  substances/  or  using  steam  boilers,"  or  using  electrical 
appliances.  ^^ 

hia  employees  of  the  impending  danger,  vention  of  accidents,  and  that  the  neg- 
Willmms  V.  Sleepy  Hollow  Min.  Go.  lect  to  provide  such  readily  attainable 
(1906)  37  Colo.  62,  7  L.R.A.(N.S.)  appliances  will  be  regarded  as  proof  of 
1170,  86  Pac.  337,  11  Ann.  Cas.  111.  culpable  negligence.  If  an  occupation 
»  McGregor  v.  Reid,  M.  &  Co.  (1898)  attended  with  danger  can  be  prosecuted 
76  111.  App.  610  (master  bound  to  use  by  proper  precautions  without  fatal 
■"great  care").  results,  such  precautions  must  be  taken 

In  Wise  v.  AGkerman  (1892)  76  Md.  by  the  promoters  of  the  pursuit  or  em- 
375,  25  Atl.  424,  the  court  held  that,  as  ployers  of  laborers  thereon."  Mather 
an  elevator  is  a  dangerous  machine  in  v.  Rillston  (1894)  156  U.  S.  391,  39 
many  respects,  an  employer  is  bound  to  L.  ed.  464,  15  Sup.  Ct.  Rep.  464. 
exercise  "great  care"  to  render  "as  free  "Persons  and  corporations  using  dan- 
from  danger  as  careful  foresight  and  gerous  and  explosive  chemicals  in  ex- 
precaution  may  reasonably  dictate"  an  perimental  processes  are  charged  with 
elevator  which  is  intended  primarily  the  highest  degree  of  care  to  prevent  ac- 
for  freight,  but  which  employees  are  cident  and  injury  to  others.  The  law 
authorized  to  use.  A  contrast  was  imposes  upon  them  the  employment  of 
drawn  between  such  an  elevator  and  all  reasonable  safeguards  against  dan- 
freight  elevators  which  servants  are  ger  from  explosion.  Not  only  should 
allowed  to  use  as  mere  licensees,  in  the  machinery  be  safe,  but  all  persons 
which  case  they  can  only  demand  the  engaged  in  working  about  it  should  be 
exercise  of  "ordinary"  care.  informed  of  the  dangerous  character  of 

9  "All  occupations  producing  articles  the  appliances  and  material  used." 
or  works  of  necessity,  utility,  or  eon-  Decatur  Cereal  Mill  Co.  v.  Boland 
venience  may  undoubtedly  be  carried  (1900)  95  111.  App.  601-604. 
on,  and  competent  persons  familiar  with  It  may  properly  be  found  to  be  negli- 
the  business  and  having  sufficient  skill  gence  to  carry  dynamite  and  caps  in 
therein  may  properly  be  employed  upon  sawdust,  in  an  exposed  condition,  on  a 
them;  but  in  such  cases,  where  the  locomotive,  where  they  are  unprotected 
occupation  is  attended  with  danger  to  from  sparks.  Schuxirtz  v.  SJiull  (1898) 
life,  body,  or  limb,  it  is  incumbent  on  45  W.  Va.  405,  31  S.  E.  914.  Compare, 
the  promoters  thereof  and  the  employ-  also,  Myrierg  v.  Baltimore  d  8.  Min.  & 
crs  of  others  thereon  to  take  all  reason-  Reduction  Co.  (1901)  25  Wash.  364,  65 
able  and  needed  precautions  to  secure  Pac.  539,  where  it  was  held  that  the  ex- 
safety  to  the  persons  engaged  in  their  posure  of  dynamite  to  the  weather  for 
prosecution,  and  for  any  negligence  in  two  months,  within  a  few  feet  of  the 
this  respect,  from  which  injury  follows  entrance  to  defendant's  mine,  where 
to  the  persons  engaged,  the  promoters  plaintiff  and  other  employees  were  daily 
or  the  employers  may  be  held  respon-  required  to  pass,  constituted  negligence, 
sible,  and  mulcted  to  the  extent  of  the  (The  evidence  was  that  exposure  ren- 
injury  inflicted.  .  .  .  Occupations,  dered  the  dynamite  more  liable  to  ex- 
however   important,   which   can   not   be    plode.      '  • 

conducted  without  necessary  danger  to  "What  is  due  care  and  ordinary  dili- 
life,  body,  or  limb,  should  not  be  prose-  gence  will  much  depend  on  the  kind  of 
cuted  at  all  without  all  reasonable  pre-  business  which  is  carried  on,  and  the 
cautions  against  such  dangers  afforded  sort  of  material  which  is  handled.  The 
by  science.  The  necessary  danger  at-  proprietor  of  a  powder  mill  must  exert 
tending  them  should  operate  as  a  prohi-  more  precaution  than  the  master  of  a 
bition  to  their  pursuit  without  such  blacksmith  shop.  So,  in  such  an  estab- 
safeguards.  Indeed,  we  think  it  may  lishment  as  that  carried  on  by  the  de- 
be  laid  down  as  a  legal  principle  that,  fendants  below, — in  refining  oil  from 
in  all  occupations  which  are  attended  crude  petroleum,  a  material  highly  in- 
with  great  and  unusual  danger  there  flammable  and  explosive, — we  are  bound 
must  be  used  all  appliances  readily  at-  to  examine  the  question  of  negligence 
tainable,  known  to  science,  for  the  pre-  with  a  regard  to  this  circumstance." 
M.  &.  S.  Vol.  ni.— 152. 
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Ardesoo  Oil  Co.  v.  Oilson  (1869)  63  Pa.  of  care"  to  see  that  any  part  of  it 
146.  which  is  liable  to  come  in  contact  with 

"What  would  be  due  care  in  a  car-  the  workmen  is  properly  insulated, 
penter  shop  might  be  gross  negligence  Moran  v.  Corliss  Steam  Engine  Co. 
in  a  powder  mill."  Paul  v.  Consolidated  (1899)  21  R.  I.  386,  45  L.R.A.  267,  43 
Fiieicorks    Co.    (1910)     141    App.    Div.    Atl.  874. 

776,  120  N.  Y.  Supp.  768  (explosion  A  "trolley  wire  ...  is  charged 
occurred  when  servant  drove  a  steel  nail  with  an  agency  of  exceeding  danger  to 
with  brass  hammer  into  an  article  for  life;  and  .  .  .  when  the  legislature 
fireworks  display,  as  directed  by  mas-  authorizes  a  corporation  to  use  such 
ter).  an  agency  in  the  public  streets  the  law 

In  determining  whether  the  exercise  implies  a  duty  of  using  a  very  high 
of  due  care  on  the  part  of  the  master  degree  of  care  in  the  construction  and 
required  the  use  of  a  slower  and  more  operation  of  the  appliances  for  the  use 
expensive  method  than  the  one  employed  of  that  agency,  requiring  the  corpora- 
in  exploding  dynamite,  weight  must  be  tion  to  employ  every  reasonable  precau- 
given  to  the  fact  that  dynamite  is  a  tion  known  to  those  possessed  of  the 
\ery  powerful  and  dangerous  force,  knowledge  and  skill  requisite  for  the 
Stephen  v.  Duffy  (1908)  237  111.  549,  safe  treatment  of  such  an  agency,  for 
60  N.  E.  1082.  providing  against   all   dangers   incident 

A  person  engaged  in  constructing  a  to  its  use,  and  holds  it  accountable  for 
railroad,  who  makes  use  of  dynamite,  the  injury  of  any  person  due  to  the  neg- 
is  charged  with  a  high  degree  of  care  lect  of  that  duty,  whether  the  person 
— a  care  commensurate  with  the  intrin-  injured  is  or  is  not  one  of  its  own 
sically  dangerous  character  of  dynamite  employees."  McAdam  v.  Central  R.  <k 
— to  guard  against  injuries  to  their  Electric  Go.  (1896)  67  Conn.  445,  35 
employees    by    it.      Anderson   v.   Smith    Atl.  341. 

(1908)  104  Minn.  40,  115  N.  W.  743.  In  Clairain  v.  Western  U.  Teleg.  Co. 
See  also  Froelerg  v.  Smith  (1908)  106  (1888)  40  La.  Ann.  178,  3  So.  625,  it 
Minn.  72,  118  N.  W.  57,  in  which  the  was  laid  down  that  the  "greatest  care 
plaintiff  was  injured  in  same  explosion,  and  diligence"  are  demanded  where  the 
Ordinary  care  in  the  use  of  dynamite  employment  is  a  dangerous  one,  like 
requires  much  greater  precaution  than  that  of  a  lineman.  See  also  Denver 
in  the  use  of  a  less  dangerous  element.  Consol.  Electric  Go.  v.  Simpson  C1895) 
Commonwealth  Electric  Co.  v.  Melville  21  Colo.  371,  31  L.R.A.  566,  41  Pac.  499; 
(1904)  210  111.  70,  70  N.  E.  1052;  Texarkana  Teleph.  Go.  v.  Pemherton 
Stephen  v.  Duffy  (1908)  237  111.  549,  (1908)  86  Ark.  329,  111  S.  W.  257; 
86  N.  E.  1082.  See  also  Strati  v.  Frazier  v.  St.  Louis  Smelting  d  Ref.  Co. 
Toronto  Gonstr.  Co.  19  Ont.  Week.  Rep.  (1910)  150  Mo.  App.  419,  130  S.  W. 
88,  2  Ont.  Week.  N.  1067;  Brown  v.  485;  Zentner  v.  Oshkosh  Gaslight  Go. 
West  Riverside  Goal  Co.  (1909)  143  (1905)  126  Wis.  196,  105  N.  W.  911; 
Iowa,  662,  28  L.R.A.  (N.S.)  1260,  120  Clonts  v.  Laclede  Gaslight  Co.  (1910) 
N.  W.  732.  144  Mo.  App.  582,   129   S.  W.  238    (to- 

Ordinary  care  requires  the  adoption  the  same  effect  was  the  subsequent  de- 
of  a  safety  device  to  obviate  the  neces-  cision  of  the  St.  Louis  court  of  appeals 
sity  of  servant  whose  clothing  is  cov-  to  which  the  case  was  transferred 
ered  with  powder,  going  into  a  room  to  [1911]  160  Mo.  App.  456,  140  S.  W. 
turn  off  an  electric  switch  which  in-  970 )  ;  Frazier  v.  St.  Louis  Smelting  & 
variably  gives  off  sparks.  Jewell  v.  Ref.  Co.  (1910)  150  Mo.  App.  419,  130 
Excelsior  Poicder  Mfg.  Co.  (1910)  143  S.  W.  485. 
Mo.   App.   200,   127   S.  W.   598.  Reasonable  care  for  the  protection  of 

10  Texas  d  P.  R.  Go.  V.  Barrett  (1895)  those  who  rightfully  come  within  the- 
14  C.  C.  A.  373,  30  U.  S.  App.  196,  07  zone  of  danger  of  electrical  agencies 
Fed.  214  (explosion).  Compare  Jo?itc-  requires  at  the  hands  of  the  one  control- 
son  V.  Boston  d  M.  Consol.  Copper  d  S.  ling  the  same  a  high  degree  of  prudence 
Min.  Co.  (1895)  16  Mont.  164,  40  Pac.  and  watchfulness,  proportioned  to  the 
298    (similar  accident).  magnitude   and   subtlety  of  the  danger 

11  In  view  of  the  subtle  and  danger-  to  be  guarded  against.  Martin  v.  Des 
ous  nature  of  electricity,  a  master  who  Moines  Edison  Light  Co.  (1906)  131 
makes  use  of  it  to  operate  a  crane  is    Iowa,  724,  106  N.  W.  359. 

bound  to  exercise  a  "very  high  degree        In  the   application   and   control  of  a 
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(2)  Those  in  which  the  perils  incident  to  -working  with  one  par- 
ticular instrumentality  or  set  of  instrumentalities  are  greater  than 
those  incident  to  working  with  other  instrumentalities  employed  in 
the  same  concern.  ^^ 

(3)  Those  in  which  the  necessity  for  exercising  an  unusually  high 
degree  of  care  is  predicated  for  the  reason  that,  on  some  particular 
occasion,  the  servant's  environment  is  rendered  specially  perilous  by 
some  cause  which  is  not  operative  binder  the  normal  conditions  of  the 
employment.^' 


dangerous  agency  like  electricity,  the 
term  "ordinary  care"  means  the  utmost 
degree  of  care  in  the  construction,  in- 
spection, and  repair  of  the  appliances, 
poles,  and  wires.  Home  v.  Consolidated 
R.  Light  &  P.  Co.  (1907)  144  N.  C.  375, 
57  S.  E.  19. 

In  Union  Light,  Heat  &  Power  Go.  v. 
Yoimg  (1911)  141  Ky.  805,  133  S.  W. 
991,  it  was  held  that  the  trial  court 
did  not  err  in  charging  the  jury  that 
an  electrical  company  owes  its  servants 
the  "utmost  care  and  skill"  in  the  man- 
agement of  their  wires  so  as  to  protect 
the  servants. 

Where  electricity  is  conveyed  through 
thickly  populated  communities  and 
thoroughfares  into  dwellings,  mills,  and 
other  places  of  industry  where  human 
life  and  limb  are  likely  to  come  in  con- 
tact therewith,  it  is  just  and  right  that 
the  parties  dealing  in  the  transmission 
of  the  electricity,  or  having  control  of 
the  wires  conducting  it,  shall  be  com- 
pelled at  all  times  to  inspect  the  wires 
thoroughly,  so  that  they  may  be  as  safe 
as  it  is  within  the  reasonable  power  of 
man  to  make  them.  Cutler  v.  Pittsburg 
Silver  Peak  Gold  Min.  Go.  (1911)  — 
Nev.  — ,  116  Pac.  418. 

One  who  contracts  to  erect  a  build- 
ing in  close  proximity  to  wires  carrying 
a  heavy  electrical  current  owes  his  em- 
ployees the  duty  of  determining  whether 
or  not  the  insulation  is  safe,  although 
his  contract  gives  him  no  authority  over 
the  poles  or  wires  or  the  space  occu- 
pied by  them.  Glar'/c  v.  Union  Iron  do 
Foundry  Co.  (1911)  234  Mo.  436,  — 
L.R.A.(N.S.)  — ,  137  S.  W.  577. 

12  In  Columbus  &  X.  R.  Co.  v.  Webb 
(1861)  ]2  Ohio  St.  475,  it  was  laid 
down  that  "reasonable  care  for  the  safe- 
ty of  the  employee,  which  requires  of 
the  employer  always  an  attention,  in 
a  measure,  commensurate  to  his  expos- 


ure to  danger,  for  the  reasonable  pro- 
tection, and  safety  of  the  employee, 
would  evidently  require  of  the  employer 
greater  vigilance  and  care  in  regard  to 
the  roadworthiness  of  an  express  train, 
or  even  a  common  passenger  train,  than 
of  a  freight  train." 

A  railway  company  is  bound  to  use 
more  care  in  keeping  the  surface  of  a, 
large  and  busy  yard  in  safe  condition 
than  is  incumbent  upon  it  in  this  re- 
spect where  the  yard  is  a  small  one. 
Rifley  v.  Minneapolis  d  St.  L.  R.  Co. 
(1898)    72  Minn.  469,  75  N.  W.  704. 

The  "ordinary  care"  to  construct  a 
safe  track,  required  of  a  railroad  com- 
pany, includes  the  duty  of  making  pro- 
vision against  the  increased  risk  arising 
from  its  being  built  in  proximity  to  a 
mountain  range.  Union  P.  R.  Co.  v. 
O'Brien  (1892)  1  C.  C.  A.  354,  4  U.  S. 
App.  221,  49  Fed.  538. 

In  a,  mining  case  it  was  said:  The 
care  required  of  a  master  in  respect  to 
machinery  and  appliances  is  much  less 
where  the  service  required  to  be  per- 
formed is  on  the  surface  of  the  earth, 
in  open  day,  and  its  character  and  ap- 
pliances are  simple,  than  when  the  ma- 
chinery used  is  dangerous  and  compli- 
cated, or  the  work  is  performed  in  a 
place  and  at  a  time  when  the  surround- 
ing dangers  are  not  so  obvious.  Oowen 
V.  Harley  (1893)  6  C.  C.  A.  190,  12  U. 
S.  App.  574,  56  Fed.  973. 

A  brakeman  is  entitled  to  assume  that 
the  company  will  talcen  that  degree  of 
care  of  a  switch  commensurate  with  the 
increased  danger  of  its  location  on  a 
grade  and  a  curve  in  its  track.  Inter- 
national &  Cr.  y.  R.  Go.  V.  Johnson 
(1900)  23  Tex.  Civ.  App.  160,  55  S.  W. 
772. 

13  Inter-State  Gonsol.  Rapid  Transit 
R.  Go.  V.  Fox  (1889)  41  Kan.  715,  21 
Pac.   797    (a  case   where  men   were   at 
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It  will  be  observed  that,  in  the  formulation  and  discussion  of  the 
principle  that  the  master  is  bound  to  exercise  a  degree  of  care  com- 
mensurate with  the  dangers  to  be  apprehended,  the  courts  have  not 
infrequently  used  language  which,  if  taken  literally,  would  imply 
that,  where  the  work  is  such  as  to  subject  the  servant  to  unusually 
great  perils,  the  master  does  not  satisfy  his  legal  obligation  by  exer- 
cising that  degree  of  care  which  is  described  by  the  phrase  "reason- 
able and  ordinary,"  or  any  of  the  various  equivalents  of  that  phrase 
which  are  enumerated  in  §  906,  ante.  But  manifestly  this  is  not  the 
true  import  of  the  principle.  The  correct  juristic  concept  is  that 
which  is  indicated  by  the  remark  that  "reasonable  care  is  care  propor- 
tioned to  the  danger  to  be  guarded  against,  and,  in  dangerous  sitiia- 
tion,  means  gxeat  care."  **  In  other  words,  ordinary  or  reasonable 
care  varies  with  the  circumstances.^^    Any  instruction  which  is  in- 


work  on  a  trestle  over  which  trains 
were  run  at  intervals,  and  the  company 
did  not  take  such  precautions  as  were 
proper  in  view  of  the  morning  being 
very  foggy). 

The  fact  that  there  is  a  greater  likeli- 
hood of  accident  if  the  buffers  of  foreign 
cars  overlap  has  been  referred  to  as  a 
special  reason  for  seeing  that  there  is 
no  such  overlapping.  OottUeb  v.  Vew 
York,  L.  E.  d  W.  B.  Co.  (1885)  100 
N.  Y.  462,  3  N.  E.  344. 

Where  a  railroad  company  locates  a 
switch  on  a  grade  and  curve  in  its 
track,  so  that  the  danger  to  employees 
in  the  operation  of  its  road  is  increased, 
it  must  exercise  a  commensurate  degree 
of  care  for  the  safety  of  its  track  at 
that  point.  International  &  G.  N.  R. 
Go.  V.  Johnson  (1900)  23  Tex.  Civ.  App. 
160,  55  S.  W.  772. 

The  implied  assumption  of  risks  in- 
cident to  the  operation  of  trains  on 
the  rough  and  unfinished  track  of  a, 
railway  which  is  under  construction 
(see  §  924,  post)  is  predicated,  subject 
to  the  proviso  that  such  trains  are  op- 
erated in  a  reasonably  careful  manner. 
Meloy  V.  GUcago  d  N.  W.  B.  Go.  (1889) 
77  Iowa,  744,  4  L.R.A.  287,  14  Am.  St. 
Rep.  325,  42  N.  W.  563. 

A  railway  company  which  permits 
its  track  to  become  unsafe  will  be  held 
to  an  increased  responsibility  towards 
its  employees  for  the  manner  in  which 
its  trains  are  run  on  such  track.  Wil- 
son V.  Louisiana  d  N.  W.  R.  Go.  (1899) 
51  La.  Ann.  1133,  2.5  So.  961.    Observe 


that  in  Louisiana  a  conductor  is  a  vice 
principal. 

^*  Sprague  v.  ffew  York  d  N.  E.  R. 
Go.  (1896)  68  Conn.  345,  37  L.R.A.  638, 
36  Atl.  791.  It  is  not  uncommon  to  find 
judges  passing,  in  the  same  opinion, 
from  one  of  these  forms  of  expression 
to  the  other.  See,  for  example,  Rich- 
ardson V.  Cooper  (1878)  88  111.  270, 
where  the  judge  lays  it  down  in  one 
place  that  the  master  must  use  "all 
reasonable  precautions,"  and  in  another 
place  requires  him  to  exercise  "a  degree 
of  care  and  skill." 

i^  Union  P.  R.  Co.  v.  O'Brien  (1892) 
1  C.  C.  A.  354,  4  U.  S.  App.  221,  49 
Fed.  538. 

What  is  "ordinary  care"  must  be 
measured  by  the  character  of  the  busi- 
ness and  the  risks  attending  its  prose- 
cution. Brann  v.  Chicago,  R.  I.  d  P.  R. 
Co.  (1880)  53  Iowa,  595,  36  Am.  Rep. 
243,  6  N.  W.  5. 

"Ordinary  care  in  the  selection  and 
retention  of  serv'ants  and  agents  implies 
that  degree  of  diligence  and  precaution 
which  the  exigencies  of  the  particular 
service  reasonably  require.  It  is  such 
care  as,  in  view  of  the  consequences  that 
may  result  from  negligence  on  the  part 
of  employees,  is  fairly  commensurate 
with  the  perils  or  dangers  likely  to  be 
encountered."  Walash  R.  Go.  v.  Mo- 
Daniels  (1882)  107  U.  S.  454,  27  L.  ed. 
602,  2  Sup.  Ct.  Rep.  932. 

"The  duty  of  a  railway  company  is 
to  exercise  due,  that  is  ordinary,  care, 
in  the  selection  and  employment  of  its 
servants  and  agents,  having  respect  to 
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consistent  with  this  concept  is  regarded  as  erroneous.**  But  an  in- 
struction is  not  necessarily  erroneous  because  the  word  "ordinary"  or 
"reasonable"  is  not  used  for  the  purpose  of  defining  the  obligatory  de- 
gree of  care.*'  As  to  the  obligation  to  use  more  than  ordinary  care, 
which  is  predicated  in  the  case  of  minor  servants,  see  §§  912  et  seq., 
post. 

h.  Rule  applied  to  the  advantage  of  the  master. — -In  the  cases  hith- 
erto cited,  the  principle  under  discussion  has  been  applied  for  the 
purpose  of  holding  the  master  to  a  stricter  accountability.  But  it 
also  inures  to  his  benefit.  Thus,  the  standard  of  ordinary  care  is 
held  to  be  satisfied  by  the  use  of  very  primitive  and  inefficient  imple- 
ments where  the  risk  of  injury  is  but  small.*'  So,  a  less  degree  of 
care  may  be  sufficient  in  the  case  of  a  merely  temporary  structure 
erected  for  a  particular  purpose,  than  in  the  case  of  one  which  is  in- 
tended to  be  permanently  used  as  a  part  of  the  plant.*'  But  the 
higher  obligations  attach  if  the  temporary  structure  is  allowed  to  re- 


their  particular  duties  and  responsibil- 
ities and  the  consequences  that  may  re- 
sult from  their  want  of  competence, 
skill,  or  care  in  the  performance  of  their 
duties."  Baulec  v.  New  York  d  H.  R. 
Go.  (1874)  59  N.  Y.  356,  17  Am.  Rep. 
325;  Wall  v.  Delaivare,  L.  &  W.  R.  Vo. 
(1889)  54  Hun,  454,  7  N.  Y.  Supp.  709. 

16  Galveston,  H.  &  8.  A.  R.  Co.  v. 
Gormley  (1898)  91  Tex.  393,  66  Am. 
St.  Rep.  894,  43  S.  W.  877,  declaring 
erroneous  a  charge  that  "the  degree  of 
care  of  all  parties  is  higher  when  the 
lives  and  limbs  of  themselves  or  others 
are  endangered  than  in  ordinary  cases;" 
Bertha  Zinc  Go.  v.  Martin  (1895)  93 
Va.  791,  70  L.R.A.  999,  22  S.  E.  869, 
where  a  charge  that  an  employer  is 
required,  in  providing  appliances,  meth- 
ods of  work,  and  means  of  safety  for 
its  employees  in  thawing  dynamite,  to 
use  such  reasonable  care  as  is  "com- 
mensurate with  the  danger  to  be  rea- 
sonably apprehended  therefrom,"  was 
disapproved  on  the  ground  that  it  was 
calculated  to  create  the  impression  that 
more  than  ordinary  care  was  demanded 
of  the  master. 

17  In  Wahash  R.  Co.  v.  McDaniels 
(1882)  107  U.  S.  454,  27  L.  ed.  602,  2 
Sup.  Ct.  Rep.  932,  the  court  approved 
a  charge  in  which  the  jury  were  told 
that,  in  view  of  the  consequences  which 
result  to  employees  from  the  careless- 
ness of  telegraphic  operators,  upon 
whose  reports  depend  the  movement  of 


trains,  the  defendant  is  bound  to  exer- 
cise "proper  and  great  care"  in  select- 
ing them.  The  meaning  of  the  Charge 
was,  as  was  pointed  out,  put  beyond 
the  reach  of  any  possible  misapprehen- 
sion, not  only  by  the  words  which  led 
up  to  this  statement,  but  by  the  subse- 
quent declaration,  that  there  could  be 
no  recovery  unless  it  was  aflSrmatively 
shown  that  the  defendant  knew,  or  could 
by  "reasonable  diligence"  have  known, 
that  the  negligent  employee  was  incom- 
petent. An  instruction  that  a  company 
maintaining  an  electric  wire  carrying  a 
dangerous  current  over  a,  public  street 
or  alley  is  not  an  insurer  of  the  safety 
of  passers-by,  but  is  bound  to  the  high- 
est degree  of  care,  skill,  and  diligence, 
so  as  to  make  the  same  safe  against 
accidents  so  far  as  such  safety  can,  by 
the  use  of  such  care  and  diligence,  be 
secured, — is  not  erroneous,  although  it 
is  better  to  instruct  that  the  company 
is  bound  to  exercise  that  reasonable  care 
and  caution  which  would  be  exercised  by 
a  reasonably  cautious  and  prudent  per- 
son under  the  same  circumstances. 
Denver  Gonsol.  Electric  Co.  v.  Simpson 
(1895)  21  Colo.  371,  31  L.R.A.  566,  41 
Pac.  499. 

IS  Steinhauser  v.  Spraul  (1893)  114 
Mo.  551,  21  S.  W.  515,  859  (said  of  a 
ladder). 

19  See  Elmer  v.  Locke  (1883)  135 
Mass.  575. 
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main  so  long  that  it  becomes,  for  practical  purposes,  a  permanent 
one.'"  Other  cases  bearing  upon  this  aspect  of  the  principle  are  re- 
ferred to  in  §  924,  post. 

909.  [16a]  Master's  violation  of,  or  compliance  with,  a  rule  made  by 
himself;  implication  from. — The  fact  that  the  injury  was  due  to  the 
master's  breach  of  a  rule  which  he  himself  had  promulgated  for  the 
protection  of  the  servants  is,  at  the  very  least,  evidence  from  which 
negligence  may  be  warrantably  inferred.^  But  an  instruction  to  the 
effect  that  a  violation  of  rules  by  employees  for  whose  acts  the  master 
is  responsible  is  negligence  per  se  is  held  to  be  erroneous,  for  the  rea- 
son that  rules  of  conduct  prescribed  by  the  master  himself  are  not  on 
the  same  footing  as  statutes  and  municipal  ordinances  which  fix  the 
legal  standard  of  duty  towards  the  persons  for  whose  protection  they 


1^0  Norfolk    &    W.    R.    Co.    v.    Oilman 
(1891)  88  Va.  239,  13  S.  E.  475. 

I  Baltimore  <£  0.  R.  Co.  v.  Camp 
(1895)  13  C.  C.  A.  233,  31  U.  S.  App. 
213,  65  Fed.  952;  Louisville  d  N.  R. 
Go.  V.  Bryant  (1893)  15  Ky.  L.  Rep. 
181,  22  S.  W.  606.  In  Senior  v.  Ward 
(1859)  1  El.  &  El.  385,  28  L.  J.  Q.  B. 
N.  S.  139,  5  Jur.  N.  S.  172,  7  Week. 
Rep.  261,  10  Mor.  Min.  Rep.  646,  re- 
covery was  denied  on  the  ground  that 
the  maxim,  Volenti  non  fit  injuria,  was 
applicable,  but,  except  for  this  con- 
sideration, it  was  agreed  that  the  mas- 
ter was  liable  for  the  reason  that  he 
Avas  guilty  of  negligence  in  having  failed 
to  enforce  a  rule  which,  in  accordance 
with  the  provision  of  the  mines  act,  he 
had  promulgated  with  regard  to  the 
testing  of  the  hoisting  apparatus  before 
it  was  used  for  the  conveyance  of  the 
miners.  A  nonsuit  is  improper  where 
the  answer  in  an  action  for  injuries  re- 
ceived by  a  car  repairer  admits  that, 
while  cars  are  being  repaired  upon  other 
than  repair  tracks,  "ordinary  prudence, 
care,  and  the  customs  and  regulations 
of  the  company"  require  that  such  work 
should  not  be  done  except  while  the  car 
is  being  protected  by  watchmen  or  other 
suitable  protection.  LueiJce  v.  Chicago, 
M.  d  St.  P.  R.  Go.  (1883)  59  Wis.  127, 
48  Am.  Rep.  483,  17  N.  W.  870. 

In  Boss  V.  'Northern  P.  R.  Co.  (1891) 
2  N.  D.  128,  33  Am.  St.  Rep.  756,  49 
AT.  W.  655,  and  PidcocJc  v.  Union  P.  R. 
Co.  (1888)  5  Utah,  612,  1  L.R.A.  131, 
19  Pac.  191,  the  fact  that  a  railway  com- 
pany had  broken  one  of  its  own  rules 
in  allowing  a  structure  to  be  so  close 


to  the  track  as  the  one  which  caused 
the  injury  was  mentioned  as  a  cor- 
roborative reason  for  upholding  a  ver- 
dict for  the  plaintiff. 

In  Oerrish  v.  New  Haven  Ice  Co. 
(1893)  63  Conn.  9,  27  Atl.  235,  the 
court  said  that,  even  apart  from  the 
existence  of  the  rule,  it  would  have 
been  justifiable  to  find  the  defendant 
to  be  negligent,  but  that  the  case  against 
it  was  made  much  stronger  by  the  fact 
that  it  had  violated  its  own  rule. 

In  Bailey  v.  Rome,  W.  &  0.  R.  Co. 
(1893)  139  N.  Y.  302,  34  N.  E.  918,  the 
defendant  was  held  liable  on  the  ground 
that  an  inspection  pursuant  to  one  of 
its  rules  would  have  disclosed  the  de- 
fect in  question;  but  presumably  the 
result  here  was  not  affected  by  the 
existence  of  the  rule. 

In  Thain  v.  Old  Colony  R.  Co.  (1894) 
161  Mass.  353,  37  N.  E.  309,  there  is, 
perhaps,  another  implied  recognition  of 
the  doctrine,  though  the  actual  point 
decided  was  merely  that  as  the  risk  in 
question  was  assumed,  the  servant's 
right  of  action  could  be  enlarged  by 
showing  that  there  was  a  rule  directed 
to  the  prevention  of  the  dangerous  con- 
ditions from  which  the  risk  resulted. 

Since  the  law,  irrespective  of  the  rules 
of  a  railroad  company,  imposes  upon  it 
the  duty  of  inspecting  its  cars  properly, 
it  is  not  error  to  allow  a  plaintiff  to 
prove  that  the  rules  of  the  company 
required  an  inspection  at  terminal  and 
intermediate  points.  EentucTcy  C.  R. 
Go.  V.  Carr  (1897)  19  Ky.  L.  Rep.  1172, 
43  S.  W.  193. 
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are  designed.^  Presumably,  however,  such  an  instruction  would  be 
perfectly  proper  if  the  rule  violated  was  one  promulgated  in  accord- 
ance with  some  statutory  provision,  as  in  the  English  case  cited  in 
note  1 ;  and,  even  apart  from  that  element,  there  would  seem  to  be 
room  for  considerable  doubt  whether  it  is  not  perfectly  justifiable  to 
lay  it  down,  as  a  matter  of  law,  that  a  master  who  fails  to  attain  a 
standard  of  careful  conduct  which  he  himself  has  fixed  is  guilty  of  a 
clear  breach  of  duty. 

There  can,  of  course,  be  no  hesitation  in  rejecting  the  doctrine  that 
the  rules  of  the  employer  can,  as  against  the  servant,  be  referred  to  as 
evidence  that  a  certain  way  of  doing  the  work  was  careful.  The  law, 
and  not  the  rule  of  the  employer,  defines  negligence.* 

910.  [16b]  Eight  to  rely  upon  the  recommendations  and  advice  of 
others. —  The  general  rule  has  been  laid  down,  that  a  master  is  usu- 
ally justified  in  relying  on  the  advice  and  recommendations  of  per- 
sons of  skill  and  experience.^  This  rule  has  been  applied  in  cases 
where  the  question  to  be  settled  was  whether  the  master  had  attained 
the  legal  standard  of  safety  with  respect  to  the  quality  of  an  instru- 
mentality,^ and  in  cases  where  the  legal  quality  of  the  method  adopted 
for  carrying  out  the  work  in  hand  was  in  dispute,'  especially  if  he 
himself  was  not  an  expert  or  specialist  in  respect  to  the  subject- 
matter  of  such  advice  or  recommendations.*  On  the  other  hand,  it 
has  been  held  that  the  master  is  not  necessarily  absolved  from  lia- 
bility for  this  reason.^ 

^'Northern    Alabama   R.    Go.    v.    Key  &  O.  Go.    (1888)   81  Ga.  49,  12  Am.  St. 

(1907)   150  Ala.  641,  43  So.  794;  Smith-  Rep.  296,   7   S.  E.   166    (not  negligence 

son  V.  Chicago  G.  W.  R.  Go.   (1898)   71  to  take  the  opinion  of  an  expert  mason 

Minn.  216,  73  N.  W.  853    (disregard  of  as  to  the  safety  of  the  part  of  a  struc- 

rules  as  to  the  management  of  trains), —  ture  which  he  has  just  put  up)  ;  Lang- 

a  case  decided  under  the  statute  abolish-  don-Greasy  Go.  v.  Rouse   (1903)   24  Ky. 

ing  the  defense  of  coservice  in  the  case  L.  Rep.  2095,  72  S.  W.  1113;  Dolge  v. 

of  railway  servants.    See  chapter  lxxvi.,  Northern  P.  R.  Co.    (1909)    107  Minn. 

post.  242,    26    L.E.A.(N.S.)    600,    119   N.   W. 

s  Pennsylvania  Go.  v.  Stoelhe  (1882)  1066    (style  of  split  switch  adopted  by 

104  111.  201    (error  to  allow  a  witness  a    national    engineering    association    of 

to  be  asked  a  question  based  on  the  hy-  high  repute). 

pothesis   that   such   evidence   was   com-       ^  Bylces  v.  Packer   (1882)   99  Pa,  465 

petent  for  such  a  purpose).  (laborer  engaged  in   the  demolition   of 

1  M'Gill    V.    Boivman    (1890)     18    Sc.  a    structure     injured    by    its    eollaspe, 

Sess.  Gas.  4th  series,  206.  which    was    due    to    the    removal    of    a 

l>  Service    v.    Shoneman     (1900)     196  block  and  tackle  under  the  advice  of  an 

Pa.  63,  69  L.R.A.  792,  79  Am.  St.  Rep.  experienced  rigger). 

689    46  Atl.  292    (unsafe  boiler);   Kel-        ^  Service  v.  Shoneman  (1900)   196  Pa. 

ley  V.  Forty-second  Street,  M.  &  St.  N.  63,  69  L.R.A.  792,  79  Am.  St.  Rep.  689, 

Ave.  R.  Co.    (1890)   58  Hun,  93,  11  N.  46  Atl.  292,  supra. 

Y.  Supp.  344  (force  pump  selected  by  i  Sneda  v.  Lih&-a  (1896)  65  Minn, 
persons  having  experience  in  the  use  of  337,  68  N.  W.  36  (plans  for  the  con- 
such  apparatus)  ;  Keith  v.  Walker  Iron  struction    of    a    cistern,    the    walls    of 
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911.  [17]  Comparison  between  the  degrees  of  care  owed  to  a  serv- 
ant and  to  a  stranger. — In  so  far  as  no  special  rule  of  law  intervenes 
to  create  a  duty  to  use  a  degree  of  care  higher  than  that  designated  as 
"ordinary,"  it  is  manifest  that,  supposing  the  circumstances  to  be 
similar,  a  master's  obligations  to  a  stranger  must  be  virtually  iden- 
tical with  those  which  he  owes  to  a  servant.  Whether  a  person  enters 
upon  the  premises  of  another  to  perform  a  contract  of  service,  or  to 
transact  some  business,  or  by  the  direct  reqtiest  of  the  owner,  the  per- 
son extending  the  implied  or  express  invitation  owes  to  the  person 
accepting  it  the  duty  of  seeing  that  at  least  ordinary  care  and  pru- 
dence are  exercised  to  protect  him  against  dangers  which  are  neither 
actually  nor  constructively  known  to  him.^  But  the  scope  of  this 
principle  is  necessarily  much  restricted  in  practice  by  the  doctrine 
of  assumption  of  risks,  the  operation  of  which  is  far  less  extensive 
where  the  parties  litigant  are  strangers  than  it  is  where  they  bear  to 
one  another  the  relation  of  master  and  servant.* 


which  collapsed,  were  adopted  on  the 
advice  of  an  architect  believed  to  be 
competent)  ;  Budge  v.  Morgan's  h.  <& 
T.  R.  &  8.  8.  Co.  (1902)  108  La.  349, 
58  L.R.A.  333,  32  So.  535  (master  can- 
not rely  on  opinions  of  car  inspectors 
not  experts  in  the  running  of  cars,  in 
respect  to  the  safety  of  the  operation  of 
defective  cars)  ;  Ericlcson  v.  American 
Steel  &  Wire  Co.  (1906)  193  Mass.  119, 
78  N.  E,  761  (defective  design  of  steam 
plant  furnished  by  competent  engi- 
neers) ;  Jacobson  v.  Johnson  (1902)  87 
Minn.  185,  91  N.  W.  465  (master  can- 
not rely  on  opinion  of  experts  vphere 
their  examination  is  not  thorough) . 

The  duty  of  a  railroad  company  to 
an  employee  who  is  injured  by  fall- 
ing into  an  unguarded  ditch  cannot  be 
determined  from  the  point  of  view  of 
its  other  servants  who  dug  the  ditch, 
and  it  may  be  liable  for  the  injuries 
notwithstanding  that  those  servants 
who  dug  the  ditch  acted  as  reasonably 
prudent  persons  would  have  done  in 
leaving  it  unguarded.  Missouri,  K.  cC- 
T.  B.  Co.  V.  Johnson  (1902)  95  Tex. 
409,  67  S.  W.  768. 

1  Diamond    State    Iron    Co.    v.    Giles 

(1887)  7  Houst.  (Del.)  556,  11  Atl. 
189 ;    Irmer   v.    fit.    Louis   Brew-inn    Co. 

(1897)  69  Mo.  App.  17  (recognizing 
the  duty  to  guard  the  servant  against 
pitfalls)  ;  Musick  v.  Jacob  Bold  Pack- 
ing Co.  (1894)  58  Mo.  App.  322  (simi- 
lar facts).     See  also  Larmore  v.  Crown 


Point  Iron  Co.  (1886)  101  N.  Y.  391, 
54  Am.  Rep.  718,  4  N.  E.  752,  where  the 
court  distinguished  the  position  of  a 
servant  from  that  of  a  mere  licensee 
entering  on  premises  to  secure  employ- 
ment. 

In  an  early  Maine  case  it  was  laid 
down  that,  as  regards  bridges,  passage- 
ways, or  ladders,  "at  least  the  same 
care  and  precaution  [should]  be  used 
for  the  safety  of  the  servant  as  for 
that  of  the  stranger  whose  accidental 
presence  business  may  require  within 
the  same  limits."  Buzzell  v.  Laconia 
Mfg.  Co.  (1861)  48  Me.  113,  77  Am. 
Dec.  212. 

It  has  also  been  remarked  in  a  recent 
case  that  the  relation  of  master  and 
servant  is  not  analogous  to  that  of 
guardian  and  ward,  and  the  obligation 
of  the  master  in  regard  to  appliances 
furnished  for  the  use  of  the  servant  is 
not  different  from  what  it  would  be  if 
such  appliances  were  furnished  for  the 
use  of  one  not  a  servant.  Oarnett  v. 
Phcenix  Bridge  Co.   (1899)   98  Fed.  192. 

S  The  cases  asserting  the  nonliability 
of  a  master  to  his  servant  for  injuries 
caused  by  defective  instrumentalities 
are  treated  as  an  exception  to  the  gen- 
eral principle  that  "no  man  may,  in 
conducting  business,  unnecessarily  and 
wantonly  disregard  the  rights  of  other 
people,  whether  employees  or  stran- 
gers," for  these  reasons:  (1)  That  the 
servant    is    not    secretly    or    involunta- 
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On  the  other  hand,  where  a  person  is  required  by  the  policy  of  the 
law  to  exercise  a  higher  degree  of  care  than  that  described  as  "ordi- 
nary" for  the  protection  of  those  who  do  business  with  him,  it  will 
often  happen  that  a  servant  will  be  unable  to  recover  under  circum- 
stances which,  if  the  injured  person  had  been  a  stranger,  could  have 
constituted  a  cause  of  action.  Thus,  the  courts  have  uniformly  de- 
clined to  hold  that  the  peculiar  obligations  imposed  upon  carriers  of 
passengers  are  predicable  cases  where  a  servant  is  traveling,  in  the 
course  of  his  employment,  upon  a  public  conveyance  belonging  to  his 
master.' 

rily  exposed  to  the  peril ;  (2)  that  he  is  which  is  within  their  power  so  as  to 
paid  for  the  exact  position  and  hazard  be  reasonably  practicable,  they  are  not 
which  he  assumes;  and  (3)  that  he  so  bound  as  to  employees.  Baiters  v. 
may  terminate  his  employment  when,  Delaware  &  H.  Canal  Co.  (1874)  5 
from  unforeseen  perils,  he  finds  his  re-  Thomp.  &  C.  559,  3  Hun,  338. 
ward  inadequate  or  unsatisfactory.  In  Colurnbus  &  X.  R.  Go.  v.  Wehh 
Bayden  v.  Smithville  Mfg.  Go.  (1861)  (1861)  12  Ohio  St.  475,  the  court  re- 
29  Conn.  548.  Compare  the  statement  jected  the  special  contention  of  counsel 
that  "the  servant  undertakes  his  em-  that,  as  both  the  railway  company  and 
ployment,  relying  upon  the  fact  that  the  plaintiff  knew  it  was  the  legal  duty 
the  appliances  are  safe  if  carefully  of  the  company  as  common  carrier  to 
used,  and  he  knows  that  their  careful  furnish  as  perfect  brakes  upon  the  pas- 
use  depends  upon  himself  and  liis  fel-  senger  cars  as  was  practicable,  it  was 
low  servants  who  may  be  assigned  to  a  reasonable  implication  that,  when  the 
operate  and  guard  them."  Salters  v.  plaintiff  entered  the  employment  as 
Delaivare  &  H.  Canal  Co.  (1874)  3  brakeman,  the  company  undertook  the 
Hun,  338.  This  seems  to  be  the  only  obligation  of  furnishing  a  brake  as 
ground  upon  which  it  is  possible  to  ac-  safe  as  it  was  bound  to  furnish  for  the 
cept  the  broad  doctrine  laid  down  in  an  safety  of  the  passengers.  The  fallacy 
Australian  case,  that  circumstances  of  this  argument,  it  was  pointed  out, 
which  might  entitle  a  stranger  or  visi-  consisted  in  its  ignoring  the  effect  of 
tor  to  recover  damages  do  not  apply  in  the  essential  element  of  the  servant's 
the  case  of  a  "workman,"  and  the  deci-  assumption  of  the  ordinary  risks  of  his 
sion  based  upon  that  doctrine,   that  a  employment. 

shipowner  is  not  liable  for  failing,   as  In    Gates  v.   Southern  Minnesota   R. 

darkness  comes  on,  to  place  a  light  near  Go.   (1881)   28  Minn.  110,  5  N.  W.  579, 

an  open  hatchway,  so  as  to  secure  the  a  charge  was  held  to  be  erroneous  which 

safety    of    employees    who    have    been  allowed  the  jury  to  infer  that  the  degree 

working  near   it   all   day, — so   long,   at  of  care  which  a  railway  company  must 

least,   as  the  darkness  has  not  become  exercise   in   tlie   maintenance   of   a   safe 

so  profound  that  the  employees  cannot  roadbed  for  its  employees  is  as  high  as 

by    using    slightly    increased    vigilance  that  required  of  a  carrier  in  regard  to 

avoid   the   orifice.      MoLachlin  v.   Serv-  passengers. 

ice    (1871)    2  Vict.  L.  Rep.    (1)    198.  In  O'Connell  v.  Baltimore  &  0.  R.  Go. 

3  Warner  v.   Erie   R.   Co.    (1868)    39  (1863)   20  Md.  212,  83  Am.  Dec.  549,  it 

N.  y.  468,  471;   Smith  v.  St.  Louis,  K.  was    declared    that    the    doctrine    laid 

G.  &  N.  R.   Co.    (1878)    69  Mo.   32,   33  down    by    the    Supreme    Court    of    the 

Am.  Rep.  484.  United  States  in  Stokes  v.  Saltonstall 

While,  in  the  case  of  passengers,  (1839)  13  Pet.  191,  10  L.  ed.  115,  that 
railroad  companies  are  bound  to  avail  a  carrier  warrants  the  safety  of  passen- 
themselves  of  all  new  inventions  and  gers  as  far  as  human  care  and  fore- 
improvements  known  to  them,  which  sight  can  go,  was  not  applicable  to 
will  contribute  materially  to  the  safety  a  case  where  the  plaintiff  was  a  la- 
of  their  passengers,  the  utility  of  which  borer  who  was  carried  to  and  from  his 
has   been   tested,    and  the   adoption   of  work  on  a  train,  without  any  contract 


2426  MASTER  A^^D  SERVANT.  [chap.  xxxv. 

B.  Stakdaed  of  due  caee  ;  how  fae  qualified  bt  the  mixoeitt 

OF  the  servant. 

912.  [18]  Negligence  not  inferable  from  the  mere  employment  of  a 
minor  to  do  dangerous  work. —  (Compare  §  1082,  post.)  A  master 
is  not  culpable  simply  because  he  hires  a  minor  servant  for  the  per- 
formance of  dangerous  duties.^  Whether  a  minor  may,  without  neg- 
ligence, be  set  to  do  dangerous  work,  "depends  upon  the  particular 
circumstances  of  each  case,  upon  the  character  and  degree  of  the 
danger,  and  the  capacity  of  the  minor  to  comprehend  and  avoid  it."  ^ 
If  the  servant  is  of  such  tender  years  as  to  be  unable,  by  reason  of 
his  immature  judgment  or  bodily  strength,  to  perform  the  duties  im- 
posed upon  him,  it  may  be  that  the  master  should  be  deemed  negli- 
gent in  placing  him  in  a  dangerous  position.'  A  similar  inference 
may  doubtless  be  drawn  if  the  servant  is  wholly  inexperienced  in  the 
work  for  which  he  is  engaged.*    In  the  latter  case,  negligence  is  usu- 

of    carriage    and    without    paj'ing    any  on  such  machine."     Buckley  v.   Gutta- 

fare.     Similarly,  the  owner  of  a  build-  Percha  &  Rubber  Mfg.  Go.    (1889)    113 

ing  owes  only  the  care  required  from  a  N.  Y.  540,  21  N.  E.  717. 

master    toward    his    servant,    and    not  "If  boys  are  not  allowed  to  use  ma- 

that  due  from  a  common  carrier  of  pas-  chinery  until  they  have  become  accus- 

sengers,  in  respect  to  employees  in  his  tomed  to  its  use,   it  would  be  difficult 

business,  in  using  a  freight  elevator  in  for  them  to  learn  any  useful  trade  or 

which    such    employees    are    permitted,  occupation  by  which  to  earn  a   liveli- 

but  not  required,  to  ride  in  going  up  to  hood."      O'Eeefe   v.    Thorn    (1889)     24 

or  down  from,  the  stories  of  the  build-  W.  N.  C.  379,  16  Atl.  737. 

ing    in   which   they   respectively    work.  An    employer    has    a    right    to    pre- 

McDonough    v.     Lamplier     (1893)      55  sume  that  a  youth  applying  to  him  for 

Minn.  501,  43  Am.  St.  Rep.  541,  57  N.  employment    is   possessed   of   the   aver- 

W.  152,  followed  in  McGregor  v.  Reid,  age  capacity  of  youths  of  his  age  and  a 

M.  &  Go.    (1899)    178  111.  464,  69  Am.  competent    knowledge    of    the    employ- 

St.   Rep.   332,   53  N.   E.   323,   reversing  ment  he  seeks,  if  it  is  such  as  is  usually 

(1898)   76  111.  App.  610.  followed    by    such    youths.      Adams    v. 

The     distinction    between    the     duty  Glymer    (1893)    1  Marv.    (Del.)    80,   36 

owed  by  a  railway  company  to  a  pas-  Atl.  1104. 

senger    and    to   an   employee    was    lost  ^Anderson    v.    Morrison     (1875)     22 

sight   of   in   Nashville   &   G.   R.    Go.   v.  Minn.   274;   Hamilton  v.   Galveston,  H. 

Elliott    (1861)    1   Coldw.   611,    78   Am.  d  8.  A.  R.  Go.  (1881)  54  Tex.  556  (boy 

Dec.  506.  of  fifteen  employed  as  brakeman). 

1  Ymill   V.    Siov^   Gity   d    P.    R.    Go.  3  Youll   v.    sioux   Gity   <i   P.    R.    Go. 

(1885)    66  Iowa,  346,  23  N.  W.     736;  (1885)    66   Iowa,   346,   23   N.   W.   736; 

Houston    &    G.    N.    R.    Go.    v.    Miller  Bolton  v.  Ovitt    (1907)    80  Vt.  362,  67 

(1879)    51  Tex.  270;   Pettit  v.  Atlantic  Atl.    881;    Kirkman  v.    Wheeler-Osgood 

Coast  Line  R.  Go.  (1911)  156  N.  C.  119,  Co.   (1905)    39  Wash.  415,  81  Pac.  869, 

i2  S.  E.   195;   Stones  v.  Steiner  &  Go.  4  Ann.  Cas.  532;   Bare  v.  Grane  Greek 

[1908]  W.  N.  197.  Coal  d  Coke  Co.   (1906)   61  W.  Va.  28, 

"There    is    no    rule    of    law    that    a  8  L.R.A.(N.S.)    284,   123   Am.  St.  Rep. 

minor   may   not   be   employed   about   a  966,  55  S.  E.  907. 

dangerous    machine;     and    the    simple  i  Youll   v.    Sioux    Gity   &    P.   R.    Go. 

fact  that  a  machine  is  dangerous  does  (1885)    66    Iowa,    346,   23    N.   W.    736. 

not   make   the   employer   liable   for   an  Whether  a  master  was   negligent   in 

injury   received   by   a   minor   employed  directing    an    immature    boy    who    had 
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ally  imputed  on  the  specific  ground  of  an  omission  to  give  instruction 
(chapter  xlix.,  post) ;  but  in  the  former  case  it  is  easy  to  see  that 
there  may  be  some  extreme  circumstances  in  which,  considering  the 
age  of  the  servant  and  the  nature  of  the  duties,  it  might  not  be  con- 
sistent with  ordinary  prudence  to  set  him  to  work,  even  though  he 
may  have  received  full  instructions.  The  impropriety  of  imputing 
negligence  to  the  master  merely  on  the  ground  that  the  servant  was 
a  minor  and  the  work  dangerous  becomes  more  and  more  unquestion- 
able as  the  servant  approaches  his  majority.  He  will  not  be  allowed 
to  retain  a  verdict  based  solely  on  that  ground,  where  he  was  of  such 
an  age  that  he  may  well  have  looked  like  an  adult,  and  no  evidence 
has  been  produced  to  show  that  his  minority  was  indicated  by  his 
stattire  and  general  appearance,  or  that  the  master  had  knowledge 
of  his  real  age,  or  was  in  some  way  put  upon  inquiry  as  to  that  fact.* 
913.  [19]  Greater  care  must  be  exercised  for  the  protection  of  young 
servants. —  The  materiality  of  the  fact  that  a  servant  is  not  of  full  age 
consists  in  this, — that  it  is  in  many  instances  regarded  as  a  ground 
for  predicating  the  existence  of  certain  additional  obligations  on  the 
master's  part  to  see  that  the  servant  is  adequately  protected.  "The 
almost  universally  accepted  doctrine  is  that  the  care  to  be  observed 
to  avoid  injuries  to  children  is  greater  than  that  in  respect  to  adults. 
That  course  of  conduct  which  would  be  ordinary  care  when  applied 
to  persons  of  mature  judgment  and  discretion  might  be  gross,  and 
even  criminal,  negligence  toward  children  of  tender  years.  The 
same  discernment  and  foresight  in  discovering  defects  and  dangers 
cannot  be  reasonably  expected  of  them,  that  older  and  experienced 
persons  habitually  employ;  and  therefore  the  greater  precaution 
should  be  taken  where  children  are  exposed  to  them."  ^     Upon  this 

been  employed  to  do  such  work  around  rigan  (1889)  46  Ohio  St.  283,  3  L.RA. 
a  factory  as  should  be  suited  to  his  385,  15  Am.  St.  Rep.  596,  20  N.  E. 
capacity,  to  perform  a  dangerous  opera-  466.  To  the  same  effect  Parrenin  v. 
tion,  in  the  course  of  which  the  boy  was  Crescent  City  8tocl;yard  &  Slaughter- 
injured,  depends  upon  the  capacity  of  house  Co.  (1907)  120  La.  75,  44  So. 
the  boy  to  undertake  work  of  the  char-  990;  Chambers  v.  Woodbury  Mfg.  Co. 
acter  required.  Hayes  v.  Colchester  (1907)  106  Md.  496,  14  L.R.A.(N.S.) 
Mills  ( 1894 )  69  Vt.  1,  60  Am.  St.  383,  68  Atl.  290 ;  Horn  v.  La  Crosse  Box 
Rep.  915,  37  Atl.  269.  Co.    (1904)    123   Wis.    399,   101   N.   W. 

^Youll   V.   Jioux   City   d   P.   R.   Co.  935. 

(1885)    66   Iowa,    346,   23   N.    W.    736.  That    the    duty    of   the    master   with 

The    fact   that   the   servant   obtained  reference    to    the    exercise    of    care    in- 

employment  by  deception  and  fraud  as  creases  in  proportion  to  a  minor's  want 

to  his  age  will  not  prevent  a  recovery  of   capacity   was    declared    in    Texas   & 

for  injuries  sustained  by  the  negligence  P.  R.  Co.  v.  Carlton  (1883)  60  Tex.  397. 

of  the  employer.    Chicago  &  A.  R.  Co.  v.  A  charge  embodying  the  rule  enunci- 

Pettigrew    (1898)    82   111.   App.   33.  ated  in  the  text  was  approved  in  Kirk- 

1  Cleveland  Rolling  Mill  Co.  v.   Cor-  ham  v.  Wheeler-Osgood  Co.   ( 1905 )    39 
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ground  he  has  been  held  liable  for  the  following  kinds  of  negligence : 
Not  insisting  on  the  use  by  a  minor  of  certain  safeguards  provided 
for  the  servants ;  *  requiring  a  minor  to  do  work  which  is  not  within 
the  compass  of  his  age  and  experience ;  *  requiring  a  minor  to  encoun- 
ter risks  of  an  unusual  kind,  although  such  work  is  within  the  scope 
of  his  employment ;  *  augmenting  the  risks  of  a  minor's  service  by 
giving  him  additional  duties  to  perform ;  ^  transferring  a  minor  to 
new  duties  involving  greater  dangers  than  those  involved  in  the  work 
for  which  he  was  originally  hired ;  ^  setting  a  minor  at  a  task  which 
he  has  neither  the  strength  nor  the  skill  to  perform ; '  failing  to  pre- 
vent a  minor  from  doing  work  in  a  dangerous  way,  when  there  is  a 
temptation  to  a  person  of  his  years  to  do  it  so ;  *  allowing  a  minor  to 
do  things  injurious  to  health.' 

WasS.   415,   81   Pac.   869,  4   Ann.   Cas.  B  The  question  of  the  defendant's  neg- 

532.  ligenee  is  for  the  jury,  where  there  is 

The    employer    of    a    minor,    without  evidence   that  a  boy  was  employed  to 

other  notice,  is  charged  with  notice  of  drive  a  mule  in  a  mine,  and  had  imposed 

such  lack  of  capacity  as  is  usual  among  on  him  the  additional  task  of  opening  a 

minors  of  the  same  age,  so  far  as  the  door   to   see   whether   the   track   ahead 

minor's  age   is  or  should  be  known  to  was  clear,  and  that  a  regular  attendant 

the    employer.      Bare    v.    Crane    Creek  should   have   been   placed   at  the   door. 

Coal  &  Coke  Co.   (1906)   61  W.  Va.  28,  and  that  the  absence  of  the  superinten- 

8  L.R.A.  (N.S.)    284,  123  Am.  St.  Eep.  dent    was    the    cause    of    the    accident. 

966,   55  S.  E.  907.  Weaver  v.  Iselin    (1894)    161  Pa.   386, 

The    law    has    always    placed    upon  29  Atl.  49. 

masters  the  duty  of  exercising  a  higher  6  Stimper    v.    Fuchs    &    L.    Mfg.    Co. 

amount  of  care  in  protecting  young  in-  (1898)  26  App.  Div.  333,  49  N.  Y.  Supp. 

fant  servants  from  danger  than  is  re-  785,  affirmed  in   (1900)    161  N.  Y.  636, 

quired   in    case   of   servants   who   have  57   N.   E.   1125.     Apparently  the  same 

reached  the  age  of  discretion.     Beck  v.  principle  is  conceded  in  Texas  &  P.  11. 

Standard    Cotton   Mills    (1907)    1    Ga.  Go.  \.  Carlton  (1883)  60  Tex.  397. 

App.  278,  57  S.  E.  998.     To  the  same  T  NoUesville  Foundry  &  Mach.  Co.  v. 

effect  Daniels   v.   Johnston    (1907)    39  Teaman   (1891)   3  Ind.  App.  521,  30  ^\ 

Colo.  177,  89  Pac.  811.  E.  10. 

2  In  the  case  of  a  girl  of  seventeen  Whether  an  employer  exercised  the 
j'ears  engaged  in  filling  soda-water  bot-  care  which  the  circumstances  required, 
ties,  which  at  one  stage  of  the  operation  in  directing  an  apprentice  sixteen  years 
are  liable  to  explode,  a  jury  is  justified  old  to  fasten  a  scaffolding,  was  held  to 
in  finding  that  it  is  not  sufficient  for  be  for  the  jury  to  determine,  in  Benry 
the  defendant  to  provide   a  mask,  but  v.   Brady    (1879)    9   Daly,   142. 

that  it  is  his  duty  also  to  point  out  to  8  In  Marbury  Lumber  Go.  v.  West- 
her  the  existence  of  the  danger,  and  to  brook  (1898)  121  Ala.  179,  25  So.  914, 
insist  on  her  wearing  the  mask.  Crock-  the  court  approved  a.  charge  to  the  ef- 
er  V   Banks   (1888)   4  Times  L.  R.  324.    feet  that  particular  work  which  is  no 

3  Brazil  Block  Goal  Co.  v.  Gaffney  more  dangerous  for  a  man  than  another 
(1889)  119  Ind.  455,  4  L.R.A.  850,  12  employment  may,  nevertheless,  be  more 
Am.  St.  Rep.  422,  21  N._  E.  1102  (boy  dangerous  to  a  boy  because  of  his  in- 
of  ten  years  in  a  coal  mine  directed  to  experience  and  the  peculiar  traits  inci- 
couple  coal  cars)  ;  Shirley  v.  Abbeiyille  dent  to  adolescence,  holding  it  not  to 
Furniture  Go.  (1907)  76  S.  C.  452,  121  be  merely  abstract,  where  a  boy  was 
Am.  St.  Rep.  952,  57  S.  E.  178.  injured  because  he   rode  up  and  down 

*  Robertson   v.    Gomelson    (1888)    34    on  a  log-carriage,  instead  of  remaining 
Fed.    716    (cleaning   machinery   in   mo-    on  the  floor  of  the  sawmill. 
tion).  9  In   Nelson   v.    Johansen    (1885)    18 
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From  the  doctrine  that  the  master  is  subject  to  this  larger  measure 
of  responsibility,  some  courts  have  deduced  consequences  which  prac- 
tically amount  to  a  declaration  that  the  same  superior  servant  may  be 
a  vice  principal  as  to  a  minor,  and  not  a  vice  principal  as  to  an 
adult."  Another  result  of  the  doctrine  is  that  the  master  will  some- 
times be  held  liable  to  children  for  the  insecurity  of  portions  of  the 


Neb.  180,  53  Am.  Rep.  806,  24  N.  W. 
730,  a  master  was  held  liable  for  allow- 
ing a  girl  of  eleven  to  go  across  a  prairie 
in  cold  weather,  with  clothing  so  inade- 
quate   that   she  was   frozen. 

In  Larson  v.  Berquist  (1885)  34  Kan. 
334,  55  Am.  Rep.  249,  8  Pac.  407,  a 
complaint  was  held  good  which  alleged 
that  during  the  employment  of  an  in- 
experienced girl  of  tender  years  her 
menses  began,  that  defendant  advised 
her  that  menstruation  was  a  dangerous 
disease,  likely  to  cause  insanity  and 
death,  and  that  the  best  and  only  rem- 
edy was  hard  and  unremitting  labor, 
and  that,  by  reason  of  this  advice,  she 
was  induced  to  work  far  beyond  her 
strength,  and  was  permanently  crippled 
and   disabled. 

10  See  the  comments  of  Lords  Cran- 
worth  and  Chelmsford  in  Bartonshitl 
Coal  Go.  V.  Reid  (1858)  3  Macq.  H.  L. 
Cas.  266,  4  Jur.  N.  S.  767,  6  Week. 
Rep.  664,  19  Eng.  Rul.  Cas.  107,  on  the 
Scotch  case  of  O'Bryen  v.  Burn  (1854) 
16  Sc.  Sess.  Cas.  2d  series,  1025,  as 
stated  in  §  1133,  post. 

In  Atlanta  Cotton  Factory  Co.  v. 
Speer  (1882)  69  Ga.  137,  47  Am.  Rep. 
750,  it  was  held  that  a  girl  fifteen 
years  old  could  recover  damages  under 
the  following  showing  of  facts:  She 
was  a  night  hand  in  a  cotton  factory 
which  used  to  shut  down  at  3  o'clock 
on  every  Sunday  morning,  and  was  al- 
lowed, with  some  other  operatives,  to 
occupy  the  basement  till  daylight.  The 
night"  overseer  of  the  room  where  she 
worked,  seeing  them  there  one  Sunday 
night,  told  them  to  go  to  one  of  the 
upper  rooms,  which  was  better  lighted 
and  more  comfortable,  and  removed 
them  in  spite  of  objections  made  by 
the  watchman  who  had  charge  of  the 
building  when  the  work  stopped.  The 
plaintiff  children  then  began  to  play 
hide  and  seek  with  some  other  children, 
and  while  so  engaged  went  out  into  an 
adjacent  passage  where  there  was  no 
light,  and  fell  into  an  opening  in  which 
an   elevator    was    about   to   be    placed. 


The  majority  of  the  court  held  that 
the  night  overseer  was,  for  the  time 
being  and  as  regards  the  acts  which 
led  up  to  the  catastrophe,  the  repre- 
sentative of  the  company  owning  the 
factory.  It  was  emphatically  declared 
that  when  minor  servants  "are  children, 
who  can  have  no  access  to  the  great 
managers,  who  can  receive  no  instruc- 
tions from  them,  but  who  look  alone, 
and  must  look  alone,  to  him  under  whom 
they  particularly  work,  and  from  whose 
lips  alone  the  orders  and  behests  of  the 
corporation  ever  reach  their  ears,"  it 
is  "simply  monstrous  to  hold  that  for 
the  wrongs  and  negligence  of  these  lords 
of  theirs  they  cannot  recover  because 
their  lesser  lords  violated  orders  which 
superior  magnates  had  given  them." 
The  court  then  proceeded  thus:  "It 
makes  no  difference,  therefore,  in  this 
case,  whether  Cobb,  the  man  under 
whom  they  worked  that  night,  violated 
his  superior's  orders  or  not.  The  child- 
ren looked  to  him.  Him  they  must 
obey  or  lose  their  places.  Nor  does  it 
vary  the  question  that,  after  working 
hours  were  over,  another  servant  of  the 
corporation,  a  watchman,  had  charge 
generally  of  the  factory,  and  that  he 
and  Cobb  had  some  altercation  about 
the  latter's  putting  the  girls  in  that 
room.  They  were  put  in  there  by  the 
person  to  whom  they  were  accountable. 
Besides,  the  watchman  yielded  to  Cobb 
and  permitted  them  to  be  taken  to  the 
cloth  room,  and  when  the  matter  thus 
terminated  between  the  superiors,  is 
it  right  to  lay  blame  upon  the  children? 
The  reason  and  sense  of  the  matter,  it 
strikes  us,  is  to  lay  the  blame  of  their 
going  to  the  room  to  Cobb,  their  special 
overseer,  with  the  final  acquiescence  of 
the  watchman,  rather  than  to  the  chil- 
dren." The  court  also  undertook  to 
fortify  its  conclusion  by  propounding 
the  very  dubious  theory  that  the  whole 
reason  on  which  rests  the  liability  of  a 
master  for  the  negligence  of  a  coera- 
ployee  who  rules  for  the  time  being  is 
that  he  was  negligent  in  employing  an 
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premises  outside  of  those  -which,  as  respects  adults,  he  has  impliedly 
agreed  to  keep  in  reasonably  safe  condition.** 

914.  [20]  limits  of  this  obligation. — The  rationale  of  the  doctrine 
discussed  in  the  preceding  section  is  that  the  master  is,  as  a  prudent 
man,  bound  to  regulate  his  conduct  with  due  reference  to  the  fact 
that  minor  servants  are,  on  the  average,  less  capable,  not  only  of  un- 
derstanding the  dangers  of  their  employment,  but  also  of  avoiding  the 
dangers  which  they  do  understand.  In  other  words,  it  is  the  fact  of 
immaturity,  not  of  minority,  that  the  master  is  bound  to  regard.* 
In  this  point  of  view,  the  rule  that  greater  care  must  be  exercised  for 
the  protection  of  minors  is  not  an  absolute  one.  Where,  in  the  case 
of  an  injured  minor,  there  is  no  immaturity  of  physical  and  mental 
faculties,  he  stands  upon  the  same  footing  as  an  adult.^  Nor  does 
the  mere  fact  that  the  servant  is  of  immature  years  involve  the  conse- 


incompetent  agent,  and  then  drew  the 
still  more  dubious  conclusion  that  the 
night  overseer  and  the  watchman  were 
both  incompetent,  the  former  because 
he  persisted,  against  the  protest  of  the 
latter,  in  disobeying  the  rule  to  keep 
the  children  in  the  basement,  and  the 
latter  because  he  gave  way  to  the 
former  and  allowed  the  rule  to  he  vio- 
lated. Crawford,  J.,  dissented  on  the 
ground  that  the  evidence  did  not  show 
that  the  overseer  was  in  charge  of  the 
factory  at  the  time,  or  had  authority 
to  give  directions  for  the  removal  of 
the  children.  In  this  point  of  view 
the  accident  was  due  to  the  wrongful 
act  of  a  mere  fellow  servant.  But  even 
assuming  that  the  evidence  was  suffi- 
cient to  establish  these  facts,  it  is  clear 
that  the  majority  judgment  goes  much 
further  than  any  court  which  has  not 
adopted  the  "superior  servant  doc- 
trine" (chapter  LXi.,  post)  would  go 
in  the   case   of  an   adult  employee. 

11  In  Atlanta  Cotton  Factory  Co.  v. 
Speer  (1882)  69  Ga.  137,  47  Am.  Rep. 
750  (see  above),  the  majority  consid- 
ered that  the  fact  that  the  accident 
happened  because  the  plaintiff,  in  play- 
ing the  game,  stepped  outside  the  room 
to  which  she  had  been  conducted,  did 
not  destroy  her  right  of  action.  The 
position  was  taken  that  they  would  nat- 
urally while  away  the  remaining  hour 
or  two  before  dawn,  and  that  it  was 
gross  negligence  in  those  who  put  them 
in  the  room  not  to  warn  them  (of  the 
pitfall  just  outside  the  door,  to  leave 
such  a  hole  with  nothing  around  it  to 


protect  unwary  feet.  It  was  therefore 
held  that  the  question  of  negligence, 
under  all  the  facts  and  circumstances, 
was  properly  left  to  the  jury,  regard 
being  had  to  contributory  negligence 
on  the  part  of  the  plaintiff,  to  her  age 
and  her  entire  ignorance  of  her  danger, 
and  the  short  time  (only  two  weeks) 
which  she  had  been  connected  with  the 
factory.  Crawford,  J.,  dissented  from 
the  majority  judgment  in  regard  to 
this  point  also,  on  the  ground  that  the 
facts  brought  it  within  the  ordinary 
rule  that  a  master  is  responsible  for 
the  condition  only  of  those  parts  of  his 
premises  to  whLch  he  directs,  invites, 
or  allows  his  employees  to  go. 

^AlaJjama  Mineral  R.  Co.  v.  Marcus 
(1896)   115  Ala.  389,  22  So.  135. 

2  Alabama  Mineral  B.  Co.  v.  Marcus 
(1896)  115  Ala.  389,  22  So.  135  (dis- 
approving charge  to  contrary  effect 
in  the  case  of  a  servant  of  nineteen 
years)  ;  Decatur  Car-Wheel  Co.  v. 
Terry  (1906)  148  Ala.  674,  41  So. 
839 ;  Vinson  v.  Willingham  Cotton  Mills 
(1907)  2  Ga.  App.  53,  58  S.  E.  413; 
Vreehourn  v.  Chamberlain  Medicine  Co. 
(1907)  136  Iowa,  434,  113  N.  W.  918; 
Williams  v.  Illinois  C.  R.  Co.  (1905) 
114  La.  14,  37  So.  992;  Moore  v.  St. 
Louis,  I.  M.  d  8.  R.  Co.  (1905)  115 
La.  86,  38  So.  913 ;  Coleman  v.  Himmel- 
herger-Harrison  Land  d  Lumber  Co. 
(1904)  105  Mo.  App.  254,  79  S.  W.  981; 
Virginia  Iron,  Coal  &  Coke  Co.  v. 
Tomlinson  (1905)  104  Va.  249,  51  S. 
E.  362. 

The    proprietor    of    a    laundry    who 
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quence  that  the  master  is  an  insurer  of  such  servant  from  injury  by 
machinery  in  its  nature  dangerous.^     See,  generally,  §  919,  •post. 

915.  [21]  Employment  of  minor  without  his  father's  consent;  effect 
of. — In  actions  by  an  injured  minor  himself,  or  by  his  parent  suing 
as  his  personal  representative,  under  the  damage  acts,  the  general  rule 
enunciated  at  the  beginning  of  the  last  section  is  not  changed  by  the 
mere  fact  that  the  minor  was  employed  without  his  father's  consent,^ 
nor  by  the  mere  fact  that  he  was,  without  that  consent,  transferred  to 
new  duties.^  The  absence  of  such  consent  is  sometimes  adverted  to 
in  cases  of  this  type,  but  it  will  be  found  that  the  servant's  right  of 

places  }  of  an  inch  above  the  table  on  v.    Holoubek    (1898)    55    Neb.    228,    75 

which    clothes    are    spread   preparatory  N.  W.  584. 

to    being    passed    through    the    ironing        'i- Pennsylvania    Go.    v.    Long    (1883) 

rollers,  a  brass  rod  to  serve  as  a  guard  94  Ind.  250;    Texas  d  N.  0.  R.   Co.  v. 

up  to  which  the  fingers  of  the  operator  Crowder   (1884)    61  Tex.  262. 
may  safely  go,  is  not  negligent  in  fail-        2  Texas     &     P.     B.     Co.     v.     Carlton- 

ing  to  anticipate  that  the   operator,  a  (1883)    60  Tex.   397.     The  court  said: 

girl  of  seventeen  years  of  age,  will  at-  "Had  the  deceased  not  died,  but  brought 

tempt  to  pass  her  hand  underneath  the  this    suit   to    recover    damages    for   the 

rod,  and  to  provide  for  such  a  contin-  injuries  received  in  the  manner  shown 

gency  by  fastening  the  rod  so  that   it  in   the   record,    he   certainly   could   not 

cannot    be    raised.      O'Hare    v.    Keeler  have   been  heard   to   say   that  the   em- 

(1897)     22    App.    Div.    191,    48    N.    Y.  ployment  of  himself  under  the  circum- 

Supp.  376.  stances  was  such  an  act  of  negligence 

If   a   child   has   discretion  enough  to  as  would  have  entitled  him  to  recover, 

know    the    dangers    of    his    action    and  He  would  have  had  to  show  such  facts 

guard   against   it,   the   company   is  not  as  would  ordinarily  entitle  an  employee 

bound  to  anticipate  and  provide  against  of   age   to   recover,   unless    it   appeared 

Ills    peril    in    attempting    to    couple    a  that     his     inexperience     and    want     of 

train   of   cars.     Kentucky  C.  R.   Co.  v.  knowledge  of  the  danger  of  his  position 

Gastineau   (1885)   83  Ky.  119.  and  proper  manner  of  avoiding  it  were 

The  rule  that  machinery  ordinarily  such  as  to  have  made  it  the  duty  of  the 
used  is  suitable,  in  the  legal  sense,  is  appellant  to  warn  him  upon  these  mat- 
not  changed  by  the  fact  that  the  in-  ters,  and  that  it  had  failed  in  this  duty, 
jured  employee  is  a  boy  fifteen  years  of  ...  It  has  been  frequently  held 
age.  Dingley  v.  Star  Knitting  Co.  that  where  a  master  hired  to  another 
(1900)  34  N.  Y.  S.  R.  989,  12  N.  Y.  a  slave  to  work  in  a  given  business  or 
Supp.  31,  affirmed  in  (1892)  134  N.  Y.  place,  and  the  hirer  subsequently,  with- 
552,  32  N.  E.  35;  but  this  point  was  out  the  consent  of  the  owner,  placed 
not  referred  to.  See  also  Michael  v.  the  slave  in  a  business  or  place  more 
Stanley  (1892)  75  Md.  464,  23  Atl.  hazardous  than  that  contemplated  in 
1094,  where  a  youth  of  eighteen  years  the  original  contract  of  hiring,  a  re- 
was  denied  recovery  for  an  injury  covery  could  be  had  for  the  value  of  the 
caused  by  a  saw,  and  the  cases  in  slave  lost  while  engaged  in  and  by  rea- 
chapter  L.,  post,  in  which  a  minor,  no  son  of  the  more  hazardous  business  or 
less  than  an  adult,  is  held  to  assume  place;  but  those  cases  have  no  analogy 
the  risks  which  he  understands.  to  the   case  before  us.     The   slave  had 

3  An  instruction  that  permits  the  no  power  whatever  to  contract,  nor  in 
jury  to  find  for  plaintiff,  a  boy  of  four-  any  way  to  create  the  relation  of  mas- 
teen  years  of  age,  if  the  machinery  was  ter  and  servant  between  himself  and 
dangerous  and  the  plaintiff  not  guilty  another  person.  The  minor  has  such 
of  contributory  negligence,  is  errone-  power;  and  while,  as  against  his  father, 
ous,  where  there  is  no  question  as  to  he  cannot  defeat  his  right  to  have  his 
the  failure  of  the  master  to  give  the  services  by  contracting  them  to  another 
boy  proper  instructions.     Swijt  d  Co.  person,    yet    as    between    himself    and 
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recovery  is  predicated  for  reasons  which  are  independent  of  this  ele- 
ment.' 

It  is  otherwise  where  the  action  is  brought  by  a  parent  for  loss  of 
services.  The  controlling  principle  then  is  that  a  person  who  hires 
an  unemancipated  minor  and  puts  him  at  hazardous  work  is  account- 
able to  the  nonassenting  parent  for  all  the  consequences  following  di- 
rectly from  the  employment,  in  so  far  as  they  entail  a  loss  of  the  mi- 
nor's services  by  the  parent.*  That  the  employer  did  not  know  that 
the  parent  objected  to  his  child's  rendering  the  service  is  no  defense, 
as  it  is  his  duty  to  ascertain  whether  the  parent  is  willing  before  the 


such  other  person,  the  relation  of  mas- 
ter and  servant  may  be  created  by  liis 
contract;  and  especially  so  when  such 
contract  is  made  for  the  purpose  of 
obtaining  employment  necessary  to  his 
own  support,  as  in  this  case  it  appears 
to  have  been." 

*  As,  where  it  is  laid  down  that 
a  railroad  company  employing  a  minor, 
knowing  him  to  be  such,  and  that  he 
was  of  such  tender  years  as  not  to 
know  the  hazards  of  the  service,  and 
that  his  parents  did  not  consent  to 
it,  will  be  liable  for  injuries  received 
by  him  in  such  service;  but  if  he  was 
believed  to  be  twenty-one  years  of  age 
when  employed  the  company  is  not 
liable  by  reason  of  his  minority,  even 
if  the  employment  was  without  the 
consent  of  his  parents.  Goff  v.  A'or- 
folh  &  W.  B.  Co.  (1888)  36  Fed.  299. 
Here  the  defendant's  knowledge  of  the 
servant's  ignorance  of  the  risks  is  it- 
self a  circumstance  warranting  the 
inference  of  negligence. 

In  Stimper  v.  Fuchs  &  L.  Mfg.  Go. 
(1900)  161  N.  Y.  636,  57  N.  E.  1125, 
affirming  (1892)  26  App.  Div.  333, 
49  N.  y.  Supp.  785,  a  master  was  held 
liable  for  an  injury  received  by  a 
minor  while  he  was  engaged  in  duties 
outside  the  scope  of  those  authorized 
by  his  father.  But  here  the  act  Which 
caused  the  injury  was  a  breach  of  a 
non-delegable  duty. 

So,  in  Weaver  v.  Iselin  (1894)  161 
Pa.  386,  29  Atl.  49,  the  real  grava- 
men of  the  complaint  was  that  the 
minor  was  exposed  to  increased  dan- 
gers by  being  required  to  perform  cer- 
tain additional  duties, — a  situation 
which  raised  a  question  for  the  jury. 

*  Soldanels  v.  Missouri  P.  R.  Go. 
(1886)  23  Mo.  App.  516,  and  the  cases 
cited  in  the  following  notes. 


The  testimony  of  the  parent  that  she 
remonstrated  with  her  son  about  his 
acting  as  brakeman  is  admissible  as 
bearing  upon  the  question  of  her  con- 
sent. Hamilton  v.  Galveston,  H,  <f  8. 
A.  R.  Go.   (1881)   54  Tex.  556. 

In  Toledo,  St.  L.  &  K.  G.  R.  Co.  v. 
Trimble  (1893)  8  Ind.  App.  333,  35 
N.  E.  716,  the  distinction  is  taken 
that,  where  there  has  been  active  oppo- 
sition to  the  parent's  will,  he  is  en- 
titled to  recover  merely  upon  proof  of 
tiiat  fact,  for  the  reason  that  the  in- 
jury must  necessarily  be  the  result  of 
the  opposition;  while,  if  there  has  been 
merely  a  want  of  consent,  the  employ- 
ment itself  may  not  be  wrongful,  and 
it  is  therefore  not  a  necessary  infer- 
ence from  this  fact  that  the  injury 
was  a  proximate  result  of  the  employ- 
ment. The  want  of  consent  might,  it 
was  said,  give  rise  to  the  presumption 
that  the  employment  was  against  the 
will  of  the  parent,  but  this  presump- 
tion was  not  conclusive  in  such  a  sense 
that  it  could  be  indulged  for  the  pur- 
pose of  upholding  a  judgment  entered 
on  a  special  verdict  not  specifically 
finding  that  there  had  been  active  op- 
position to  the  parent's  will.  This  dis- 
tinction is  not  noticed  in  any  other 
case,  so  far  as  the  writer  knows,  and 
seems  to  be  contrary  to  the  analogies 
supplied  by  other  branches  of  the  law. 
The  juridical  consequences  of  a  want 
of  consent,  wherever  that  fact  is  mate- 
rial, are,  it  is  apprehended,  precisely 
the  same,  whether  there  has  been  an  ac- 
tive disregard  of  the  wishes  of  the  in- 
jured party,  or  merely  a  failure  to  ob- 
tain his  consent. 

See  note  to  Hendriokson  v.  Louisville 
&  N.  B.  Go.  30  L.E.A.(N.S.)  311. 
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child  is  hired.*  ]^or  is  he  entitled  to  rely  upon  an  implied  emanci- 
pation, predicated  upon  anterior  occurrences,  where  he  or  his  repre- 
sentative is  actually  aware  of  the  parent's  wishes  that  the  child  should 
not  be  employed, — especially  where  the  child  has  previously  been  dis- 
charged on  account  of  his  minority.^  The  consent  of  the  parent  is 
not  available  as  a  justification,  except  so  far  as  it  has  regard  to  the 
particular  work  to  which  it  applies.^  In  such  cases  the  wrong  con- 
sists essentially  in  the  employment  of  the  minor  servant  without  the 
permission  or  against  the  wishes  of  the  parent.  The  parent  is  there- 
fore entitled  to  recover,  irrespective  of  whether  the  master  was  negli- 
gent or  not.*  And  as  the  contract  of  employment  is  made  without 
his  consent,  he  is  a  stranger  to  it,  and  not  bound  by  any  of  its  terms. 
Ifot  having  agreed  that  his  child  shall  assume  the  risks  incident  to 
the  employment,  neither  the  doctrine  of  assumption  of  risk  ^  nor  the 
fellow-servant  rule  is  available  to  defeat  a  recovery.^"'     ISTor  is  his 

S  Louisville    &    N.    R.    Co.    v.    Willis  (1898)    121   Ala.   179,  25   So.  914;    To- 

(1885)  83  Ky.  57.  ledo,  St.  L.  &  K.  C.  R.  Go.  v.  Trimble 
sSoldanels    v.    Missouri    P.    R.    Co.  (1893)   8  Ind.  App.  333,  35  N.  E.  716; 

(1886)  23  Mo.   App.   516.  Woodward  Iron  Go.  v.  Curl   (1907)   153 
7  A  general  permission  of  a  father  to  Ala.  205,  44  So.  974;  Braswell  v.  Qar- 

his    minor    son    to    follow    railroading  -field  Cotton  Oil  Co.   (1909)   7  Ga.  App. 

for  a  living,   and  that  he  may  become  167,  66  S.  E.  539;  Ft  Wayne,  C.  &  L.  R. 

a  fireman,  does  not  deprive  the  father  Go.    v.    Beyerle    (1886)     110    Ind.    100, 

of    the    right    of    specifying    how    and  11   N.    E.    6;    Toledo,    St.   L.   &   K.    G. 

where  he  shall  work,  and  does  not  pre-  R.   Go.  v.  Trimlle    (1893)    8  Ind.   App. 

elude    a    recovery    by    such    father    for  333,   35   N.   E.   716;    Gulf,   C.   &   S.   F. 

injuries  to  the   son  while  employed  as  R.  Go.  v.  Redeker   (1886)   67  Tex.   190, 

a  brakeman  without  the  parent's   con-  60   Am.   Rep.   20,   2  S.   W.   527,   second 

sent.     Gulf,  G.  d  S.  F.  R.  Go.  Y.  Redeker  appeal     (1889)     75    Tex.    310,    16    Am. 

(1889)    75   Tex.   310,   16  Am.   St.   Rep.  St.  Rep.  887,  12  S.  W.  855;   Taylor  v. 

887,  12  S.  W.  855.  Chesapeake  <£  0.  R.   Co.    (1896)    41  W. 

A   widow   will   not   be   held   to   have  Va.  704,  24  S.  E.  631. 
consented    to    the    employment    of    her        9  Braswell     v.     Garfield     Cotton     Oil 

son    upon    dangerous    work    at    a    mill  Mill    Go.    (1909)    7    Ga.   App.    167,    66 

at  which   he   was  working,   because   of  S.   E.   539;    Louisville  &   N.   R.    Go.   v. 

her   knowledge   that   he   was   employed  Willis    (1885)    83    Ky.   57,    4   Am.    St. 

at  the   mill.     Mariury  Lumber   Go.   v.  Rep.   124;   Hendriokson  v.  Louisville  d 

Westbrook     (1898)     121    Ala.    179,    25  N.    R.    Go.     (1910)     137    Ky.    562,    30 

So.  914.  L.R.A.(N.S.)     311,     126     S.    W.     117; 

A  similar   rule   is   applied   in   Bourg  Texas  &  P.  R.  Go.  v.  Brick    (1892)    83 

V.  Brownell-Drews  Lumber  Co.    (1908)  Tex.    526,    29    Am.    St.    Rep.    675,    18 

120  La.   1009,    124   Am.   St.   Rep.   448,  S.  W.  947. 

45    So     972;    Marbury   Lumber    Go.    v.        ^o- Texas  &  P.  R.  Go.  v.  Brick   (1892) 

Westbrook   (1898)   121  Ala.  179,  25  So.  83  Tex.   526,   29   Am.   St.  Rep.  675,   18 

914-    Dimmick    Pipe    Works    v.    Wood  S.  W.  947;  Hamilton  v.  Galveston,  H. 

(1904)     139    Ala.    282,     35     So.     885;  <&   S.   A.   R.    Go.    (1881)    54   Tex.    556; 

Braswell    v.    Garfield    Cotton    Oil    Mill  Grand  Rapids  £  I.  R.   Co.  v.  Showers 

Co.    (1909)    7  Ga.  App.   167,   66   S.   E.  (1880)    71    Ind.    451;    Texas   &   P.   R. 

539;    Hillsboro    Cotton   Mills   v.    King  Go.   v.   Brick    (1892)    83   Tex.   526,   29 

(1908)     51    Tex.    Civ.    App.    518,    112  Am.  St.  Rep.  675,  18  S.  W.  947;  Texas 

S.  W.  132.  &    P-    R-    Go.    V.    Hervey     (1905)     — 

eMa/rbury  Lumber  Go.  v.  Westbrook  Tex.  Civ.  App.  — ,  89  S.  W.  1095. 
M.  &  S.  Vol.  III.— 153. 
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action  barred  by  tbe  fact  tbat  the  child  was  giiilty  of  contributory 
negligence.'" 

10  Marbury  Lumber  Co.  v.  Westbrook  said  to  be  "very  questionable"  whether 

(1898)   121  Ala.  179,  25  So.  914;  Bras-  the  want  of  due  care  and  judgment  on 

well    V.    Garfield    Cotton    Oil    Mill    Co.  the   part   of   an    injured   minor   was   a 

(1909)     7    Ga.    App.    167,    66    S.    E.  defense  to  an  action  by  his  parent  for 

5.39;    Ft.    Wayne,    G.   &    L.    R.    Co.    v.  loss  of  service.     Soldanels  v.  Missouri 

Beyerle   (1886)    110  Ind.  100,  11  N.  E.  P.  R.  Co.   (1886)   23  Mo.  App.  516. 

6;    Louisville   <&    N.    R.    Co.    v.    ^yillis  In    Coleman   v.    Himmelberger-Harri- 

(1885)     83    Ky.    57,    4    Am.    St.    Rep.  son   Land   &   Lumber    Go.    (1904)     105 

124;  Union  News  Go.  v.  Morrow  (1898)  Mo.  App.  254,  79  S.  W.  981,  where  the 

20    Ky.    L.    Rep.    302,    46    S.    W.    6;  plaintiff's  son  was  alleged  to  have  been 

Illinois  G.  R.  Co.  v.  Henon    ( 1902 )    24  set  at  a  dangerous  work,   contrary  to 

Ky.  L.  Rep.  298,  68  S.  W.  456;   Texas  their    express    directions,    it    was    held 

&   P.  R.  Co.  V.  Brick    (1892)    83   Tex.  that  only  his  wilful  act,  and  not  mere 

626,   29   Am.   St.   Rep.   675,   18   S.   W.  negligence  on  his  part,  would  prevent 

947.  a  recovery. 

In    a   Missouri   case   it   was   merely 


CHAPTEE  XXXVI. 

WHAT  KIISTD  OF  INSTRUMENTALITIES  A  MASTER  IS  BOUND  TO  FUR- 
NISH.   GENERAL  PRINCIPLES. 

916.  Total  failure  to  furnish  necessary  instrumentalities   or  materials;    negli- 

gence inferable  from. 

917.  Instrumentalities  actually  furnished  must  be  reasonably  safe. 

918.  Other  forms  in  which  the  extent  of  the  master's  obligations  is  expressed. 

919.  Master  not  bound  to  insure  his  servant's  safety. 

920.  Instructions  must  be  in  conformity  with  this  principle. 

921.  Master's  obligations  limited  by  the  uses  for  which  the   instrumentalities 

were  designed. 

922.  Rationale  of  this  limitation. 

923.  Diversion  to  new  uses  by  the  master  himself,  or  with  his  consent. 

924.  Servants   engaged  in  construction,  alteration,  or  repair  of  instrumentali- 

ties; standard  of  safety  lower  as  regards. 
924a.  Simple  tools;  master's  duty  in  respect  to. 

916.  [22]  Total  failure  to  furnisli  necessary  instrumentalities  or  ma- 
terials; negligence  inferable  from. — It  is  clear  that  the  entire  faihire 
to  furnish  any  instrumentalities  or  materials  in  a  case  where  they  are 
necessary  for  the  servant's  protection  is  not  less  a  breach  of  the  duty 
to  furnish  proper  instrumentalities  or  materials  than  is  the  furnish- 
ing of  instrumentalities  or  materials  which  fall  below  the  legal  stand- 
ard of  safety.^    A  servant  whose  bases  his  right  of  action  on  the  total 

1  Burgess  v.  Eumphrey  Bookcase  Co.  Chicago,  R.  I.  &  P.  R.  Co.    (1888)    75 

(1909)    156  Mich.  345,   120  N.  W.  790  Iowa,  683,  9  Am.  St.  Rep.  518,  37  N.  W. 

(injury  due  to  failure  to  furnish  suf-  963    (no   running   boards    furnished   to 

flcient   steam   power);    Burns  v.   Dela-  place  over  the  loads  on  platform  ears). 

ware  &  A.  Teleg.  &  Teleph.  Co.   (1904)  As   a  railroad  company   is  bound  to 

70  N.  J.  L.  745,  67  L.R.A.  956,  59  Atl.  know  that  foreign  cars  may  often  have 

220,     592      (failure     to     furnish     safe-  drawheads  of  different  heights,   and  to 

guards)  ;    Southern    Eamsas    R.    Co.    v.  appoint     inspectors     to     ascertain     the 

Moore  (1892)   49  Kan.  616,  31  Pao.  138  existence  of  this,  as  well  as  other  dan- 

( servant's  foot  crushed  by  rail,   owing  gers   incident  to   the   handling   of   such 

to  the  want  of  any  proper  appliances  oars,  it  is  error  to  rule  that  the  want 

for  loading  it  on  a  flat  car)  ;  Hosie  v.  of  the  crooked  links  which  are  necessary 
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lack  of  requisite  appliances  must  show  that,  under  the  circumstances, 
they  were  reasonably  necessary  for  his  protection  from  a  danger 
which  the  master  knew  or  ought  to  have  known  to  be  incident  to  the 
work,^  and  that  they  were  either  not  obtainable  at  all,  or  were  not 
readily  accessible.^  When  they  are  not  available  for  use  at  the  actual 
place  of  work,  it  is  for  the  jury  to  say  whether  they  are  reasonably 
accessible  in  such  a  sense  as  to  absolve  the  master  from  the  charge 
of  negligence.*    It  is  not  sufficient  discharge  of  the  master's  duty  that 


for  the  safe  coupling  of  such  cars  is  one 
of  the  risks  assumed  by  a  brakeman. 
Bennett  v.  Greemcich  d-  J.  R.  Co. 
(1895)  84  Hun,  216,  32  N.  Y.  Supp.  457. 

The  mere  fact  that  the  evidence  shows 
that  certain  defective  clamps  were  fur- 
nished solely  for  the  purpose  of  holding 
together  slabs  of  stone  on  a  truck,  and 
not  for  the  purpose  of  safeguarding  the 
servant,  will  not  render  erroneous  an  in- 
struction to  the  effect  that  the  master 
was  bound  to  furnish  proper  clamps, 
and  that  the  servant  might  recover 
if  the  master  failed  to  exercise  reason- 
able care  to  furnish  reasonably  suitable 
clamps,  and  the  injury  resulted  from 
that  failure.  Morris  Bros.  v.  Bcncers 
(1900)    105  Tenn.  59,  58  S.  W.  328. 

Numerous  cases  in  which  the  omis- 
sion to  provide  materials  is  assumed  to 
be  negligence  will  be  found  in  the  later 
chapter  (lxv.)  which  deals  with  the 
nonliability  of  the  master  for  the  neg- 
ligent manner  in  which  the  servants  use 
the  materials  provided  for  the  prepara- 
tion of  certain  instrumentalities,  as  a 
part  of  the  work  they  are  doing. 

2  In  Bartolomeo  v.  McEnight  (1901) 
178  Mass.  242,  59  N.  E.  804,  the  jury 
was  held  to  be  warranted  in  finding 
for  a  plaintiff  injured  by  the  caving  in 
of  a  trench,  where  the  evidence  was 
that  the  defendant  had  not  furnished 
any  materials  for  shoring  it  up,  and 
that  he  was  on  the  spot  and  had  an  op- 
portunity to  observe  that,  owing  to  the 
nature  of  the  soil,  the  depth  of  the 
trench,  and  the  manner  in  which  it  was 
dug,  the  sides  were  in  a  treacherous 
condition.  And  see  Rushing  v.  Seaboard 
Air  Line  R.  Co.  (1908)  149  N.  C.  158, 
G2  S.  E.  890  (failure  to  furnish  hooks 
for  moving  heavy  timbers)  ;  Duffy  v. 
New  York,  N.  H.  cC-  B.  R.  Co.  (1906) 
192  Mass.  28,  77  N.  E.  1031 ;  Winters  v. 
Boll   (1902)   204  Pa.  41,  53  Atl.  52!i. 

i  Cogan  v.  Burnham  (1900)  175  Mass. 
391,  50  N.  E.  585. 


The  absence  of  sufficient  light  in  an 
elevator  room  will  not  entitle  plaintiff 
to  recover,  where  there  was  evidence 
that  lanterns  were  provided  for  such 
workmen  as  chose  to  carry  them. 
Browne  v.  Siegel-Cooper  &  Co.  (1901) 
191  111.  226,  60  N.  E.  815,  affirming 
(1900)  90  111.  App.  49.  See  also 
Stewart  v.  Goltness  I.  Co.  (1877)  4  Sc. 
Sess.  Gas.  4th  series,  952  (allegation 
that  mine  owner  had  not  provided  wood 
for  props,  held  not  to  have  been 
proved)  ;  Manning  v.  Manchester  Mills 
(1900)  70  N.  H.  582,  49  Atl.  91  (plain- 
tiff held  not  entitled  to  recover  for  in- 
juries caused  by  the  fact  that  the  nails 
used  by  his  fellow  servants  to  fasten  a 
ladder  to  a  roof  were  too  short,  his  own 
testimony  being  that  there  were  plenty 
of  nails  furnished,  and  that  he  had  no 
doubt  there  were  other  nails  available)  ; 
Potter  V.  Chicago,  R.  I.  d  P.  R.  Co. 
(1877)  46  Iowa,  399  (ordinary  pole, 
such  as  is  readily  found  in  railway 
shops,  held  not  to  be  an  appliance  which 
the  company  was  negligent  in  not  fur- 
nishing, where  an  employee  was  assist- 
ing to  move  a  locomotive  wheel ) . 

*As,  where  the  coupling  link  of  an 
engine  tender  was  not  on  it,  but  left  in- 
side, to  be  picked  up  as  occasion  re- 
quired {Gravelle  v.  Minneapolis  cC-  St. 
L.  R.  Co.  [1882]  3  ilcCrary,  352,  10  Fed. 
711  [held  to  be  for  the  jury  to  say 
whether  this  arrangement  was  so  un- 
usual as  to  subject  a  brakeman  to  an  ex- 
traordinary risk] )  ;  and  where  the  ma- 
terials for  shoring  up  a  trench  which 
caved  in  were  kept  at  a.  distance  of 
about  If  miles  from  the  place  of  work 
{Laporte  v.  Cook  [1901]  22  R.  I.  554, 
48  Atl.  798 ) .  In  Fitzsimm-ons  v.  Taun- 
ton (3893)  160  Mass.  223,  35  X.  E. 
549,  it  was  held  that  the  jury  might 
properly  find  that  the  materials  sup- 
plied for  shoring  up  a  trench  were  prac- 
tically inaccessible  where  they  were 
kept  at  a  place  2  miles  away. 
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sufficient  good  material  should  be  mingled  with  bad  material  in  a 
common  mass.' 

917.  [22a]  Instrumentalities  actually  furnished  must  be  reason- 
ably safe. —  The  general  principle  laid  do\Mi  in  §  906,  ante,  iuYolves 
the  corollary  that  the  master  is  in  default  as  respects  his  servants, 
unless  the  appliances  furnished  are  such  as  would  commend  them- 
selves to  a  reasonably  prudent  man.^  He  is  bound  to  furnish  sucli 
appliances  as  are  reasonably  safe  and  suitable, — s\ich  as  a  prudent 
man  would  furnish  if  his  own  life  were  exposed  to  the  danger  that 
would  result  from  unsuitable  or  unsafe  appliances.^  In  order  to  dis- 
charge this  obligation,  he  must  see  that  the  instrumentalities  which 
he  furnishes  are  in  "proper  condition,"  *  that  is  to  say,  in  "a  con- 
dition which  shall  not  endanger  the  safety  of  the  employed,"  *  [or 
"expose  his  employees  to  risks  beyond  those  which  are  incident  to  the 


5  Lafayette  Bridge  Co.  v.  Olsen 
(1901)  54  L.E.A.  33,  47  C.  C.  A.  367, 
108  Fed.  335,  disapproving  of  an  un- 
qualified instruction  to  the  effect  that, 
if  the  defendant  company  had  furnished 
an  abundance  of  suitable  material  and 
appliances  from  which  the  foreman  and 
other  workmen  could  select  such  as  was 
needed  for  the  several  parts  of  the  false- 
work, which  gave  way,  then  the  defend- 
ant was  not  liable  for  any  mistake  in 
judgment  by  the  foreman  or  other  serv- 
ants in  the  selection  of  suitable  material 
out  of  the  mass  provided  for  use,  al- 
though the  plank  in  question  was  de- 
fective. 

1  Geno  V.  Fall  Mountain  Paper  Co. 
(1895)   68  Vt.  568,  35  Atl.  475. 

In  McComhs  v.  Pittsburgh  &  W.  R. 
Go.  (1889)  130  Pa.  182,  18  Atl.  613, 
the  defendant  requested  an  instruction 
"that  an  employer  does  his  duty  when 
he  provides  for  his  employees  in  such 
manner  as  he  fairly  and  reasonably 
deems  prudent  and  safe."  The  trial 
judge  substituted  the  words,  "is  fairly 
and  reasonably  prudent  and  safe,"  for 
the  words  "he  fairly  and  reasonably 
deems  safe,"  remarking  that  it  was  not 
what  he  decided  might  be  prudent,  but 
what  was,  in  point  of  fact,  reasonable, 
prudent,  and  safe,  that  he  was  required 
to  furnish,  and  with  that  modification 
affirmed  the  point.  The  supreme  court 
said:  "In  that  he  was  clearly  right. 
If  the  doctrine  asserted  in  the  point 
were    recognized    as   correct,   we   would 


have  as  many  standards  of  duty  as 
there  are  degrees  of  carelessness  among 
employers,  and  every  employer  would 
have  to  be  adjudged  guilty  of  negli- 
gence or  not,  according  to  his  own 
standard  of  duty  to  his  employees  in 
each  particular  case." 

2  International  &  G.  N.  B.  Co.  v.  Bell 
(1889)  75  Tex.  50,  12  S.  W.  321. 

S  Smith  V.  Baker  [1891]  A.  C.  325, 
362,  60  L.  J.  Q.  B.  N.  S.  683,  65  L.  T. 
N.  S.  467,  55  J.  P.  660,  40  Week.  Rep. 
392;  Williams  v.  Birmingham  Battery 
d  Metal  Co.  [3899]  2  Q.  B.  338,  68  L.  J. 
Q.  B.  N.  S.  918,  81  L.  T.  N.  S.  62,  47 
Week.  Rep.  680. 

The  master  "should  adopt  such  suit- 
able implements  and  means  to  carry  on 
the  business  as  are  proper  for  that  pur- 
pose." Union  P.  R.  Go.  v.  Daniels 
{Union  P.  R.  Co.  v.  Snyder)  (1894)  152 
U.  S.  685,  38  L.  ed.  597,  14, Sup.  Ct. 
Rep.  756.  Similar  phraseology  is  found 
in  Gibson  v.  Pacific  R.  Co.  (1870)  46 
Mo.  163,  2  Am.  Rep.  497. 

The  master  must  furnish  "appliances 
reasonably  well  calculated  to  answer  the 
end  proposed."  Cooper  v.  Central  R. 
Go.    (1876)   44  Iowa,  134. 

A  master  must  furnish  "such  ma- 
chinery as  is  reasonably  well  adapted 
to  perform  the  work  for  which  it  is  in- 
tended." Mangum  v.  Bullion,  B.  &  G. 
Min.  Go.  (1897)  15  Utah,  534,  50  Pac. 
834. 

4  Buzzell  V.  Laconia  Mfg.  Co.  ( 1861 ) 
48  Me.  US,  77  Am.  Dec.  212. 
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employment;"  **]  or  in  such  a  condition  "that  an  employee  can  per- 
form all  the  duties  required  of  him  with  reasonable  safety ;"  *  or  in 
such  a  condition  that  it  shall  be  "reasonably  probable  that  injury  will 
not  occur  in  the  exercise  of  the  employment."  * 

Such  being  the  general  character  of  the  master's  obligations,  the 
doctrine  is  now  regarded  as  axiomatic  that  the  employer  is  bound  to 
furnish  adequate  materials  and  means  and  resources  suitable  to  ac- 
complish the  work ;  that  is  to  say,  all  that  is  necessary  to  carry  on  the 
business,  including  premises  reasonably  safe  for  that  purpose.' 


i>-St.  Louis,  I.  M.  £  S.  R.  Go.  v.  In- 
nmn  (1907)  81  Ark.  591,  99  S.  W.  832; 
PikesviUe,  R.  £  E.  G.  B.  Co.  t.  State 
(1898)  88  Md.  563,  42  Atl.  214;  Mc- 
cabe  V.  Montana  C.  R.  Go.  (1904)  30 
Mont.  323,  76  Pac.  701;  Kauola  v. 
Oliver  Iron  Min.  Co.  (1910)  159  Mich. 
689,  124  N.  W.  591  (master  must  not 
expose  the  servant  to  any  but  the  ordi- 
nary risks  of  the  service)  ;  Huston  v. 
Quincy,  0.  &  K.  C.  R.  Co.  (1908)  129 
Mo.  App.  576,  107  S.  W.  1045  (master 
must  not  increase  the  natural  hazards)  ; 
Rowden  v.  Schoenherr-Walton  Min.  Go. 
(1909)  136  Mo.  App.  376,  117  S.  W. 
695  (master  must  not  enhance  the 
natural  rislcs  of  the  employment). 

B  St.  Louis,  Ft.  S.  &  W.  R.  Co.  v.  Ir- 
loin  ( 1887 )  37  Kan.  701,  1  Am.  St.  Rep. 
266,  16  Pac.  146. 

The  master  must  provide  "reasonably 
safe  conditions  for  work,  according  to 
the  nature  of  the  business,  and  to  the 
customary  provisions  for  the  safety  of 
life  and  limb."  The  Frank  d  Willie 
(1891)   45  Fed.  494. 

"The  master  must  take  reasonable 
care  to  have  the  tools  and  appliances 
with  which,  and  the  places  on  or  about 
vphich,  the  servant  is  to  be  employed, 
reasonably  safe  for  the  work  the  latter 
is  employed  to  do."  Essex  County  Elec- 
tric Go.  v.  Kelly  (1894)  57  N.  J.  L. 
100,  29  Atl.  427. 

In  Louisville  d  N.  R.  Co.  v.  Kelly 
(1894)  11  C.  C.  A.  260,  24  U.  S.  App. 
103,  63  Fed.  407,  the  court  refused  to 
instruct  to  the  effect  that,  if  the  cars  in 
the  coupling  of  which  the  plaintiff  was 
hurt  were  received  by  the  defendant 
from  other  railroads,  and  were  "ordi- 
narily and  reasonably  safe  for  the  pur- 
pose for  which  they  were  used."  the 
defendant  as  a  common  carrier  was 
bound  to  receive  and  transport  them 
over  its  line,  and,  if  the  plaintiff  was 


injured  solely  on  account  of  the  dead- 
woods  on  the  cars,  he  could  not  recover. 
This,  it  was  objected,  would  have  ex- 
acted of  the  defendant  only  ordinary 
care,  while  the  law  required  that  proper 
care  should  be  exercised.  The  court  of 
appeals,  however,  said  that  by  the  in- 
struction the  cars  were  to  be  reasonably 
as  well  as  ordinarily  safe,  and  that 
clearly  implied  good  repair  or  proper 
condition.  Anything  less  than  reason- 
able was  not  good  or  proper.  The  re- 
fusal to  give  this  instruction,  or  an 
equivalent,  was  therefore  error. 

In  Mackey  v.  Baltimore  &  P.  R.  Go. 
(1890)  8  Mackey,  282,  the  court  sus- 
tained instructions  to  the  effect  (1) 
that  a  railroad  company  should,  "os  iar 
as  possible,  provide  for  the  protection 
of  employees  sufficient  machinery  in 
good  order  and  condition,"  the  words  in 
italics  being  held  not  to  extend  unduly 
the  master's  obligation;  (2)  that  the 
servant  "has  a  right  to  expect  that  the 
master  will,  as  far  as  possible,  provide 
sufficient  machinery  in  good  order  and 
condition,"  the  words,  "as  far  as  pos- 
sible," being  approved  for  the  same  rea- 
son; (3)  that  a  railroad  company  is 
liable  for  injuries  to  an  employee 
caused  by  a  brake  which  was  "defective, 
out  of  order,  not  in  reasonable  repair, 
or  not  reasonable  for  the  occasion," — 
as,  in  the  case  of  a  severe  storm.  The 
word  "occasion"  was  declared  to  have 
been  correctly  used,  whether  it  signified 
"necessity,  or  need,"  or  "a  particular 
time." 

6  Wonder  v.  Baltimore  d  0.  R.  Co. 
(1870)    32  Md.  411,  3  Am.  Rep.  143. 

T  Allen  V.  New  Gas  Co.  (1876)  L.  R. 
1  Exch.  Div.  251,  45  L.  J.  Exch.  N.  S. 
668,  34  L.  T.  N.  S.  541.  The  following 
epithets  and  phrases  have  been  used  by 
the   courts  to  designate  the  obligatory 
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The  suitability  of  an  appliance  for  the  uses  which  it  is  to  subserve 
being  the  criterion  by  which  the  employer's  performance  of  his  duty 

quality  of  the   instrumentalities   which  3   Penn.    (Del.)    1,   50   Atl.   61;    Gamp 

the  master  is  to  furnish:  Point  Mfg.  Co.  v.  Ballou   (1874)   71  111. 

Proper.     Smith  v.   Baker    [1891]    A.  417;   Ardesco  Oil  Go.  v.  Oilson   (1869) 

C.  325,  362,  60  L.  J.  Q.  B.  N.  S.  683,  63   Pa.    146;    'Norfolk   &   W.   R.   Co.   v. 

€5   L.   T.   N.   S.   467,   55   J.   P.   660,   40  Nuckols    (1895)    91   Va.    193,   21    S.  E. 

Week.  Rep.  392;   Williams  v.  Birming-  342;  Carpenter  v.  Mexican  Nat.  B.  Go. 

ham  Battery  &  Metal  Co.   [1899]   2  Q.  (1889)    39  Fed.  315;   Buttner  v.  South 

B.  338,  68  L.  J.  Q.  B.  N.  S.  918,  81  L.  Baltimore   Steel    Car   &    Foundry    Go. 

T.  N.  S.  62,  47  Week.  Rep.  680;  Vnion  (1905)  101  Md.  168,  60  Atl.  597,  4  Ann. 

P.  R.  Co.  V.  O'Brien  (1892)   1  C.  C.  A.  Cas.  761;  Gostello  v.  Frankman  (1906) 

354,   4   U.   S.   App.   221,   49    Fed.   538;  97  Minn.  522,  107  N.  W.  739;  A'cery  v. 

Baltimore   &    0.    R.    Go.    v.    McKemsie  West  Lumler  Co.  (1908)  146  N.  C.  592, 

(1885)   81  Va.  71.  60  S.  E.  646;   Norfolk  d  W.  R.  Go.  v. 

Suitable.    Buzzell  v.  Laconia  Mfg.  Go.  Phillips   (1902)    100  Va.  362,  41  S.  E. 

(1861)    48  Me.  113,  77  Am.  Dec.  212;  726. 

Sullivan  v.  India  Mfg.  Co.   (1873)    113  Suitable  and  sufficient.    A  verdict  for 

Mass.    396,    398;    Rice   v.   King   Philip  the  plaintiff  based  on  a  special  finding 

Mills    (1887)    144   Mass.    229,   59    Am.  that   the    appliance   was   not   "suitable 

Rep.  80,  11  N.  E.  101;  Brick  v.  Roches-  and    sufficient"     for     the    purposes   for 

ter,  N.  Y.  &  P.  R.  Co.   (1885)  98  N.  Y.  which  it  was  used  will  not  be  set  aside. 

211;    Cooper  v.   Central  R.  Co.   (1876)  Quaid    v.    Cornwall    (1878)     13    Bush, 

44   Iowa,   134    (instruction   approved)  ;  601. 

Philadelphia,  W.  &  B.  R.  Go.  v.  Keenan  Sufficient  and  safe.     Erskine  v.  China 

(1883)   103  Pa.  124;  Whitelaw  v.  Mem-  Valley  Beet-Sugar  Go.    (1895)    71   Fed. 

j)his  &  G.  B.  Go.   (1886)   16  Lea,  391,  1  270. 

S.  W.  37;  McDonald  v.  California  Tim-  Safe  and  proper.     Union  P.  R.  Go.  v. 

ler  Co.  (1908)   7  Cal.  App.  375,  94  Pae.  Broderick    (1890)    30   Neb.   735,   46  N. 

376;    Riverside   Mills   v.   Jones    (1904)  W.  1121;  McDonald  v.  Standard  Oil  Go. 

121  Ga.  33,  48  S.  E.  700;  Tompkins  v.  (1903)    69   N.  J.  L.  445,  55   Atl.   289. 

Marine  Engine  &  Mach.  Go.    (1904)    70  In  safe  condition.     Gorcoran  v.  Bol- 

N.  J.  L.  330,  58  Atl.  393;  Blwmquist  v.  brook  (1875)  59  N.  Y.  517,  17  Am.  Rep. 

Snare  d  T.  Go.    (1909)    135  App.  Div.  369. 

709,  119  N.  Y.  Supp.  728,  judgment  af-  Sound.      Hale    v.    Crown    Columbia 

firmed  in   (1911)   200  N.  Y.  595,  94  N.  Pulp  &  Paper  Co.  (1909)  56  Wash.  236, 

E.  1092;   MoOeehan  v.  Hughes    (1907)  105  Pac.  480. 

217  Pa.  121,  66  Atl.  238.  Sound  and  safe.     Chesson  v.  John  L. 

Safe.    Hewitt  v.  Flint  &  P.  M.  R.  Co.  Roper  Lumber  Co.  ( 1896 )  118  N.  C.  59, 

(1887)     67    Mich.    61,    34   N.    W.    659;  23  S.  E.  925;  Wonder  v.  Baltimore  d  0. 

Smith  v.  Peninsular  Gar  Works  (1886)  R.  Co.   (1870)   32  Md.  411,  3  Am.  Rep. 

60  Mich.  501,  27  N.  W.  662;   Wood  v.  143. 

Heiges  (1896)  83  Md.  257,  34  Atl.  872;  Fit  and  proper  appliances.    Weems  v. 

Wilkie  \.  Raleigh  d  G.  F.  R.  Co.  (1900)  Mathieson    (1861)    4  Macq.  H.   L.  Cas. 

]27  N.  C.  203,  37  S.  E.  204;   Nadau  v.  215;  Kirkpatrick  v.  New  York  C.  d  H. 

White  River  Lumber  Co.  (1890)  76  Wis.  R.  R.  Co.  (1879)  79  N.  Y.  240; 

120,    20    Am.    St.    Rep.    29,    43    N.    W.  Safe    and    secure.      Ryan    v.    Foicler 

1135.  (1862)  24  N.  Y.  411,  82  Am.  Dec.  315. 

Sufficient.     Boney  v.  Louisiana  R.  d  Safe,   sound,  and  suitable.     Ayers  v. 

Nav.   Co.    (1911)    129   La.   106,   55   So.  Richmond  d  D.  R.  Co.    (1888)    84  Va. 

729.  679,  5  S.  E.  582;  McCabe  v.  Montana  G. 

Fit   and   safe.     Painton  v.   Northern  R.   Co.    (1904)    30  Mont.   323,   76   Pac. 

0.  R.  Co.  (1880)  83  N.  Y.  7.  701. 

Fit  and  proper.     Wolfe  v.  New  Bed-  Reasonably  safe.    Little  Rock  d  Ft.  S. 

ford  Cordage  Co.  (1905)  189  Mass.  591,  R.  Co.  v.  Voss    (1892)   —  Ark.  — ,  18 

76  N.  E.  222.  S.  W.  172;  St.  Louis,  I.  M.  d  S.  R.  Co. 

Suitable  and  safe.    Brymer  v.  South-  v.  Andrews   (1906)    79  Ark.  437,  96  S. 

em  P.  Go.   (1891)   90  Cal.  496,  27  Pac.  W.  183;  Pettus  v.  Kerr  (1908)   87  Ark. 

371;   Groker  v.  Pusey  d  J.  Co.   (1900)  396,  112  S.  W.  886;  StauUey  v.  Potomac 
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Electric  Poircr  Co.    (1903)    21  App.  D.  stein  v.  Jones    (1891)    139  Pa.  183,  23 

C.  160;   Florala  Saw  Mill  Co.  v.  ,S'mi«/i  Am.  St.  Rep.  174,  21  Atl.  24;  Knoxville 

(1908)  55  Fla.  447,  46  So.  332;  South-  Iron  Co.  v.  Pace  (1898)  101  Tenn.  476, 
cm  Cotton  Oil  Co.  v.  Skipper  (1906)  48  S.  W.  232;  Eddy  v.  Adams  (1892) 
125  Ga.  368,  54  S.  E.  110;  Pioneer  Fire-  —  Tex.  — ,  18  S.  W.  490;  Texas  &  P. 
proof  Constr.  Co.  v.  Howell  (1901)  189  R.  Co.  v.  Hemphill  (1905)  38  Tex.  Civ. 
111.  123.  59  N.  E.  535,  affirming  (1899)  App.  435,  86  S.  W.  350;  Chapman  v. 
90  111.  App.  122;  Chicago  &  C.  IV.  R.  Southern  P.  Co.  (1895)  12  Utah,  30,  41 
Co.  V.  Armstrong  (1895)  62  111.  App.  Pac.  551;  Imhoof  v.  Northwestern  Lum- 
228;  Eckhart  d  S.  Mill.  Co.  v.  Schaefer  her  Co.  (1906)  43  Wash.  387,  86  Pac. 
(1902)     101     111.     App.     500;     William  650. 

(Irace  Go.  v.   Larson     (1906)     129    111.        In  Chicago  &  O.  W.  R.  Co.  v.  Arm- 

App.   290,   affirmed   in    (1907)    227   111.  strong    (1895)     62    111.    App.    228,    the 

101,  81  N.  E.  44;  Leibnow  v.  Wisconsin  court  approved  of  the  submission  to  the 

Lime  d  Cement  Co.  (1910)  157  111.  App.  jury  of   the   two   questions   separately: 

273;  Rogers  v.  Leyden  (1890)    127  Ind.  (1)   Was  the  appliance  reasonably  safe 

50,  26  N.  E.  210;  Pennsylvania  Co.  v.  for  the  purpose  intended?   (2)   Had  the 

Witte    (1896)    15  Ind.  App.  583,  43  N.  master  exercised  reasonable  diligence  to 

E.    319,   44   N.    E.   377 ;    Clark   County  procure  a  reasonably  safe  appliance  ? 
Cement  Co.  v.   Wright    (1896)    16  Ind.       Reasonably  suitable.     O'Uarey.  Keeler 

App.  630,  45  N.  E.  817;  Chicago  &  E.  R.  (1897)  22  App.  Div.  191,  48  N.  Y.  Supp. 

Co.  V.  Lee  (1897)   17  Ind.  App.  215,  46  376. 

N.  E.  543;  Rush  v.  Missouri  P.  R.  Co.        Reasonably    safe    and    fit.      Arizona 

(1887)   36  Kan.  219,  12  Pac.  582;  Han-  Lumber  &  Timber  Co.  v.  Mooney  (1895) 

nibal  d  St.  J.  R.  Co.  v.  Kanaley  (1888)  4   Ariz.   366,    42   Pac.   952;    The   Chico 

39  Kan.  1,  17  Pac.  324;   Cudahy  Pack-  (1905)   140  Fed.  568. 
ing  Co.  v.  Sedlack   (1904)   69  Kan.  472,        Reasonably       safe       and       adequate. 

77  Pac.  102;   Missouri,  K.  &  T.  R.  Co.  Palmer -i.  Denver  d  R.  G.  R.  Go.  (1882) 

V.   Young    (1896)    4  Kan.  App.  219,  45  3  MeCrary,  635,  12  Fed.  392;   Cameron 

Pac.    963;    Buey    v.    Chess    &    W.    Go.  v.   Great  Northern  R.  Co.    (1898)    8  N. 

(1905)    27  Ky.  L.  Rep.  198,  84  S.  W.  D.  124,  77  N.  W.  1016;  Harvey  v.  Texas 

563 ;  Moses  v.  Grant  Lumber  Go.  ( 1905 )  d  P.  R.  Co.   ( 1909 )  92  C.  C.  A.  237,  166 

114  La.  933,  38   So.  684;   Anderson  v.  Fed.  385. 

Michigan   G.  R.   Co.    (1895)    107  Mich.        Reasonably  safe   and  proper.     Lyttle 

591,  65  N.  W.  585;   Pahlan  v.  Detroit,  v.   Chicago  d  W.  M.  R.  Co.    (1890)    84 

G.  H.  d  M.  R.  Co.  (1899)  122  Mich.  232,  Mich.  289,  47  N.  W.  571. 
81  N.  W.  103;   Gardner  v.  St.  Louis  d        Reasonably  safe  and  secure.     Selleck 

S.  F.  R.  Go.  (1896)  135  Mo.  90,  36  S.  W.  v.  Langdon  (1889)   55  Hun,  19,  8  N.  Y. 

214 ;  Bender  v.  St.  Louis  d  S.  F.  R.  Co.  Supp.  573. 

(1897)     137    Mo.    240,    37    S.   W.    132;        Reasonably  safe  and  suitable.     Wash- 

Booth  V.  St.  Louis,  I.  M.  d  S.  R.   Go.  ington  d  G.  R.  Co.  v.  McDade    (1890) 

(1909)  217  Mo.  710,  117  S.  W.  1094;  135  U.  S.  554,  34  L.  ed.  235,  10  Sup. 
Plefka  V.  Enapp-Stout  Lumber  Co.  Ct.  Rep.  1044;  Green  v.  Sansom  (1899) 
(1897)  72  Mo.  App.  309;  Reeder  v.  41  Fla.  94,  25  So.  332;  Kaye  v.  Rob 
Crystal  Carbonate  Lime  Go.  (1908)  129  Roy  Hosiery  Go.  (1889)  51  Hun,  519, 
Mo.  App.  107,  107  S.  W.  1016;  Mulligan  4  N.  Y.  Supp.  571;  Spencer  v.  Worth- 
V.  Montana  Union  R.  Co.  (1897)  19  ington  (1899)  44  App.  Div.  496,  60 
Mont.  135,  47  Pac.  795;  Chicago,  B.  d  n.  y.  Supp.  873;  Galveston,  H.  d  S.  A. 
Q.  R.  Co.  V.  Oyster    (1899)    58  Neb.  1,  r_  Co.  v.   Garrett    (1889)    73  Tex.  262, 

l^    ^-    ^-Jfl    ^°*'Mon«^^«T'■4T  15    Am.    St.    Rep.    781,    13    S.    W.    62; 

Smeltmg    d    Ref     Co.     mm    »0  ^eh  So„*fter»   R.    Co    y.    Mauzy    (1900)    98 

648,  114  N.  W.  945;  Ellis  v.  New  York,  „       „„„     o?    o     -c     oqk      /-ii.        ■ 

L.  E.  d  W.  R.  Co.   (1884)   95  N.  Y.  546;  l^'    ^^^'   ,f„^,^„,f  ^A  S^nZ'^^  7^ 

Dingleyv.  Star  Knitting  Co.   (1900)   34  ^"'""^''^./^^^  (^^O*)   70  S.  C.  470,  50 

N    Y    S    R.   989    12   N.  Y.   Supp.   31-  *■      •    ■^°"'    >^chroaer  v.   Montana   Iron 

c'hesson'y.  John' L.  Roper  Lumber  Co.  ^orks    (1909)    38  Mont.  474,   100  Pac. 

(1896)    118   N.    C.    59,   23   S.   E.    925;  619;    Grookston  Lumber   Go.  v.  Boutin 

Faber  v.  Carlisle  Mfg.  Go.    (1889)    126  (1906)   79  C.  C.  A.  368,  149  Fed.  680; 

Pa.  387,  17  Atl.  621 ;  Titue  v.  Bradford,  Babcock  Bros.   Lumber   Go.  v.  Johnson 

B.  d  K.  R.  Co.   (1890)    136  Pa.  618,  20  (1904)   120  Ga.  1030,  48  S.  E.  438. 
Am.  St.  Rep.  944,  20  Atl.  517;   Auger-        Reasonably  safe,  sound,  and  suitable. 
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is  measured,  it  follows  that,  if  that  standard  is  attained,  all  inquiry 
as  to  the  dimensions  or  other  characteristics  of  the  instrumentality 
which  caused  the  injury  becomes  immaterial  and  supererogatory.* 

"Where  an  employer  is  required,  either  by  statute  or  by  the  terms 
of  an  agreement  made  with  a  municipality,  to  arrange  his  premises 
in  a  certain  manner  for  the  benefit  or  protection  of  the  public,  he 
must  comply  with  this  requirement  in  such  a  manner  that  his  em- 
ployees will  not  be  unnecessarily  imperiled.^  A  similar  responsi- 
bility accrues  where  the  employer  undertakes,  propria  motu,  to  pro- 
vide for  the  public  any  accommodations  which  may  affect  the  safety 
of  the  employees." 

[If  the  master  undertakes  to  maintain  guards  upon  a  machine,  it 
is  his  duty  to  maintain  them  in  a  reasonably  safe  condition,  although 
such  guards  are  not  ordinarily  maintained  on  machines  of  that  char- 
acter."] 

The  probability  or  improbability  of  the  occurrence  which  caused 
the  injury  is  sometimes  an  essential  factor  in  determining  the  ques- 
tion whether  the  instrumentalities  or  arrangements  of  the  defendant 
satisfied  the  legal  standard  of  safety.    See  chapters  xliii.,  xliv.,  post. 

Bertha  Zinc   Co.  v.   Martin    (1895)    93  Ford   v.    Chicago,    R.    I.    &    P.    R.    Go. 

Va.  791,  70  L.R.A.  999,  22  S.  E.  869.  (1894)    91   Iowa,    179,    24   L.R.A.    657, 

Adequately  safe.     Hough  v.  Texas  &  59   N.   W.   5.     So,  a   railroad   company 

P.  R.  Co.    (1879)    100  U.  S.  213,  25  L.  which  obtains  its  right  to  cross  streets 

ed.  612;  Chesapeake  &  0.  R.  Co.  v.  Lash  in   a  city  upon   condition   that   it   will 

(1896)  —  Va.  — ,  24  S.  E.  385.  plank  between  its  rails  is  under  obliga- 

Reasonably  safe   and  adapted  to  the  tion  to  do  the  work,  and  maintain  it, 

work.     Bowring   v.   Wilmington   Malle-  when  done,  in  such  a  way  that  it  will 

able   Iron   Co.    ( 1905 )    5   Penn.    ( Del. )  be  reasonably  safe  to  its  employees  who 

594,  66  Atl.  369;   Goughlan  v.  Philadel-  may  be  required  to  pass  over  it  in  the 

phia,  B.  &   W.  R.   Co.    (1907)    6  Penn.  discharge    of   their   duties,   although    it 

(Del.)   242,  67  Atl.  148.  owes  no  duty  to  them  to  put  down  or 

As  to  the  propriety  of  these  expres-  maintain  the   planks    in    the    first    in- 

sions  in  laving  down  the  law  for  a  jury,  stance.     Valley  R.  Go.  v.  Keegan  ( 1898 ) 

see  §  920,  post.  31  C.  C.  A.  255,  58  U.  S.  App.  377,  87 

8  Smith  V.  New  York  C.  &  H.  R.  R.  Fed.  849. 

Co.  (1890)  118  N.  Y.  645,  23  N.  E.  900  10  Thus,  a  railroad  company  is  negli- 
( railroad  company  is  not  bound  to  fur-  gent  towards  a  brakeman  engaged  in 
nish  new  brake  shoes,  or  those  which  coupling  cars,  in  leaving,  in  a  walk  be- 
have been  worn  away  only  half  an  inch  tween  the  tracks  constructed  for  people 
or  an  inch,  but  brake  shoes  which  are  to  walk  upon,  a  rotten  plank  which 
eflfectual  for  the  purpose  for  which  they  springs  up  and  down  when  stepped 
are  used).  upon,  and  a  hole  in  which  his  foot  is 

9  Thus,  a  railroad  company,  although  liable  to  be  caught.  Bird  v.  Long  Island 
required  by  law  to  erect  and  maintain  R.  Co.  (1896)  11  App.  Div.  134,  42  N. 
a  cattle  guard  at  a  certain  point,  must  Y.  Supp.  888. 

make  it  safe  for  employees  to  cross  if  n  Ludwig  v.  H.  D.  Williams  Cooper- 
it  so  locates  its  switchyards  that  they  age  Co.  (1911)  156  Mo.  App.  117,  136 
are    constantly    required    to    cross    it.    S.  W.  749. 
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918.  [23]  Other  forms  in  which  the  extent  of  the  master's  obliga- 
tions is  expressed. — It  is  frequently  said  that  negligence  is  imputable 
to  a  master  whenever  an  instrumentality  is  of  such  a  character,  or  his 
business  is  carried  on  in  such  a  manner,  as  to  subject  his  servants  to 
dangers  which  are  described  as  being  unnecessary,^  or  needless,*  or 
unreasonable,^  or  unnecessary  and  unreasonable,*  or  unreasonable  and 
extraordinary,'  or  extraordinary,®  or  greater  than  is  reasonable  and 
proper.''  It  is  manifest  that  the  question,  What  shall  be  regarded  as 
a  necessity  sufficient  to  justify  the  master  in  using  any  particular  in- 
strumentality ?  is  one  of  fact,  and  must  be  decided  with  reference  to 
the  evidence  presented  in  each  particular  case.*  But  a  general  prin- 
ciple which  is  often  helpful  in  determining  whether  or  not  a  defend- 


i  Smith  V.  Balcer  [1891]  A.  C.  325, 
362,  60  L.  J.  Q.  B.  N.  S.  683,  65  L.  T. 
N.  S.  467,  55  J.  P.  660,  40  Week.  Rep. 
392;  Williams  v.  Birmingham  Battery 
and  Metal  Co.  [1899]  2  Q.  B.  338,  68 
L.  J.  Q.  B.  N.  S.  918,  81  L.  T.  N.  S.  62, 
47  Week.  Rep.  680;  Union  P.  R.  Go.  v. 
O'Brien  (1892)  1  C.  C.  A.  354,  4  V.  S. 
App.  221,  49  Fed.  538;  Reed  v.  Stoclc- 
meyer  (1896)  20  C.  C.  A.  381,  34  U.  S. 
App.  727,  74  Fed.  186 ;  Harvey  v.  Texas 
ti  P.  R.  Co.  (1909)  92  C.  C.  A.  237,  166 
Fed.  385;  Chicago  <&  E.  I.  R.  Co.  v. 
Driscoll  (1897)  70  111.  App.  91;  Leigh- 
ton  d  S.  Steel  Co.  v.  Snell  (1905)  119 
111.  App.  199,  affirmed  in  (1905)  217  111. 
152,  75  N.  E.  462;  Reams  v.  Chicago,  M. 
d  St.  P.  R.  Co.  (1885)  66  Iowa,  599,  24 
N.  W.  231;  Rush  v.  Missouri  P.  R.  Go. 
(1887)  36  Kan.  129,  12  Pac.  582;  Ash- 
land Coal  &  I.  R.  Co.  V.  Wallace  (1897) 
101  Ky.  626,  42  S.  W.  744,  43  S.  W.  207; 
Buzzell  V.  Laconia  Mfg.  Go.  ( 1861 )  48 
Me.  113-117,  77  Am.  Dec.  212;  Harri- 
son V.  Central  R.  Co.  (1865)  31  N.  J. 
L.  293;  Paulmier  v.  Erie  R.  Co.  (1870) 
34  N.  J.  L.  151;  Warn  v.  New  York  G. 
&  H.  R.  R.  Co.  (1894)  80  Hun,  71,  29 
N.  Y.  Supp.  897;  Alel  v.  Delaicare  d 
H.  Canal  Co.  (1891)  128  N.  Y.  664,  28 
N.  E.  663 ;  Pepe  v.  Utica  Pipe  Foundry 
Co.  (1909)  132  App.  Dlv.  458,  116  N.  Y. 
Supp.  921;  Tissue  v.  Baltimore  &  0.  R. 
Go.  (1886)  112  Pa.  91,  56  Am.  Rep.  310, 
3  Atl.  667;  Brossman  v.  Lehigh  Valley 
R.  Co.  (1886)  113  Pa.  491,  57  Am.  Rep. 
479,  6  Atl.  226;  Bonner  v.  La  Kone 
(1891)   80  Tex.  117,  15  S.  W.  803. 

A  railroad  company  is  liable  for  in- 
juries to  a  railroad  brakeman  ordered 
by  the  conductor  to  carry  goods  from  a 
freight  car  across  a  siding  to  the  depot, 


where  the  conductor  also  directs  that 
the  train  be  cut  in  two,  and  a  portion 
of  it  backed  down  against  cars  stand- 
ing on  such  siding,  after  the  brakeman 
has  started  to  carry  the  goods  across 
it,  where  such  backing  is  unneces- 
sary and  saves  no  time.  Richmond  d 
D.  R.  Go.  V.  Broum  (1893)  89  Va.  749, 
17  S.  E.  132. 

2  Weiss  V.  Bethlehem  Iron  Co.  ( 1 898 ) 
31  C.  C.  A.  363,  59  U.  S.  App.  627,  88 
Fed.  23;  Gibson  v.  Pacific  R.  Co. 
(1870)  46  Mo.  163,  2  Am.  Rep.  497. 

SNoyes  v.  Smith  (1856)  28  Vt.  59, 
65  Am.  Dec.  222;  Ryan  v.  Foicler 
(1862)  24  N.  Y.  410,  82  Am.  Dec.  315. 
That  defects  rendering  an  appliance 
more  "hazardous  than  reasonable"  im- 
port negligence,  see  Taylor,  B.  &  H.  R. 
Co.  V.  Taylor  (1890)  79  Tex.  104,  23 
Am.  St.  Rep.  316,  14  S.  W.  918. 

*  Bennett  v.  Syndicate  Ins.  Co.  (1888) 
39  Minn.  254,  39  N.  W.  488. 

5  Marshall  v.  Widdicomh  Furniture 
Co.  (1887)  67  Mich.  167,  11  Am.  St. 
Rep.  573,  34  N.  W.  541. 

6  Houston  d  T.  R.  Go.  v.  Oram 
(1878)  49  Tex.  341;  Southwest  Vir- 
ginia Improv.  Co.  v.  Andrew  (1889) 
86  Va.  270,  9  S.  E.  1015;  Brooks  v. 
Kinsley  Iron  d  Mach.  Co.  (1909)  202 
Mas.g.  228,  88  N.  E.  771   (unusual). 

7  Taylor,  B.  &  H.  R.  Co.  v.  Taylor 
(1890)  79  Tex.  104,  23  Am.  St.  Rep. 
316,  14  S.  W.  918;  Harvey  v.  Texas  d 
P.  R.  Co.  (1909)  92  C.  C.  A.  237,  166 
Fed.  385. 

8  In  Myers  v.  Chicago,  St.  P.  M.  d  0. 
R.  Co.  (1899)  37  C.  C.  A.  137,  95  Fed. 
406,  the  court  seems  to  be  of  opinion 
that  a  railway  company  is  excused  from 
maintaining      low      overhead      bridges 
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ant  is  culpable  is  that  a  convenience  may  be  so  great  as  to  be  regard- 
ed as  a  practical  necessity.^  The  fact  that  a  slight  inconvenience  or 
expense  may  have  been  saved  by  the  adoption  of  a  certain  plan  can 
have  no  weight  in  a  matter  affecting  the  safety  of  vrorkmen.^"  The 
master,  therefore,  is  bound  to  remedy  dangerous  conditions  whenever 
that  can  be  done  at  a  comparative  small  cost.^^  How  far  the  master 
is  excused  by  evidence  that  the  removal  of  the  abnormal  risk  could  not 
have  been  effected  without  a  relatively  large  expenditure  of  money 
is  a  question  which  can  scarcely  be  regarded  as  definitely  settled  by 
the  cases.  ISTo  court  seems  to  have  gone  to  the  extreme  length  of  hold- 
ing that  the  necessity  for  such  expenditure  may  of  itself  be  regarded 
as  a  circumstance  which  absolves  the  master  from  the  duty  of  mak- 
ing a  change,  and  against  this  view  there  is  at  least  one  decision, 
which  is  of  the  greater  weight  as  it  was  rendered  by  a  court  which 

where  the  grade  is  such  that  the  track  otherwise,  can  excuse  a  master  from  the 

cannot  be   lowered,   and  the   naiunicipal  performance   of   the   primary   duty   im- 

authorities  object  to  the  bridges  being  posed  upon  him  to  make  a,  reasonably 

raised.      But    here    the    fact    that    the  safe   place   in   which   his   servant   is   to 

servants    had    been    duly    notified    was  work."     Deninger  v.  American  Locomo- 

sufficient  to  negative  liability.     It  has  tive  Go.    (1911)    107  C.  C.  A.  126,  185 

been  held  that  the  negligence  of  a  rail-  Fed.  22. 

way  company  in  placing  a  "mail  crane"        '>■'>■  Kline  v.  Abrahams   (1900)   48  App. 

at    a    certain   distance   from   the   track  Div.  522,  62  N.  Y.  Supp.  857;  Myers  v. 

can    be    a   question    for    the   jury    only  Chicago,  St.  P.  M.  &  0.  R.  Go.    (1899) 

when   it  is  set  up  within  the  distance  37  C.  C.  A.  137,  95  Fed.  406   (overhead 

prescribed  by  the  United  States  govern-  bridge)  ;  Louisville  &  N.  JR.  Go.  v.  Hall 

ment.     Louisville   &   N.   R.   Co.  v.   Mil-  (1890)  91  Ala.  112,  24  Am.  St.  Rep.  863, 

liken    (1899)    21   Ky.  L.   Rep.   489,  51  8   So.   371    (overhead  bridge;    punitive 

S.  W.  796.  damages  held  to  be  permissible  in  this 

9  Dorsey  v.  Phillips  &  G.  Constr.  Go.  class  of  oases,  where  the  expense  of 
(1877)  42  Wis.  583,  (p.  597),  where  it  erecting  a  higher  bridge  is  insignifi- 
was  emphatically  declared  that  "a  con-  cant)  ;  Cincinnati  R.  Go.  v.  Sampson 
venience  merely  to  lessen  a  little  the  (1895)  97  Ky.  65,  30  S.  W.  12  (over- 
labor of  driving  cattle  into  cars  can  head  bridge)  ;  Eastman  v.  Lake  Shore 
hardly  rank  as  a  necessity,  or  excuse  &  M.  S.  R.  Go.  (1894)  101  Mich.  597, 
such  proximity  of  cattle  chutes  to  the  60  N.  W.  309. 

track  as  to  jeopardize  life  and  limb  of  Evidence  that  the  dangerous  con- 
persons  operating  trains."  To  same  ef-  ditions  might  have  been  remedied  at  a 
feet  as  to  a  similar  structure,  see  Allen  small  cost,  without  impairing  the  ef- 
V.  Burlington,  C.  R.  d:  N.  R.  Go.  (1882)  ficieney  of  the  instrumentality,  is  al- 
57  Iowa,  623,  11  N.  W.  614.  In  Kan-  ways  admissible  on  the  question  of  the 
sas  City  m'  &  B.  R.  Co.  v.  Burton  master's  negligence.  Morris  v.  Stanfield 
(1892)  9*7  Ala.  240,  12  So.  88,  it  was  (1898)  81  111.  App.  264. 
held  that  leaving  a  car  at  a  place  where  Such  evidence  is  not  rendered  in- 
it  is  dangerously  close  to  cars  passing  competent  as  a  result  of  the  principle 
on  an  adjoining  track  is  negligence  for  that  as  against  the  servant  the  master 
which  there  is  no  "justifying  neces-  has  the  right  to  construct  and  place 
gjty  >'  the  instrumentality  as,  in  his  judgment, 

10  Trainor  v.  Philadelphia  <C-  R.  R.  Co.  would  best  accommodate  his  interest. 
(1890)   137  Pa    148    20  Atl.  632.  Reene    v.    United    States    Leather    Go. 

"No    mere     economy,     pecuniary    or    (1909)   107  Wis.  305,  83  IN.  W.  473. 
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is  usually  by  no  means  favorable  to  servants.'*  In  Alabama  the  pre- 
vailing doctrine  seems  to  be  that  if  it  appears,  not  only  that  the  sug- 
gested alterations  v^ould  have  been  very  costly,  but  also  that  they 
would  have  caused  much  inconvenience  and  financial  loss  to  several 
members  of  the  public,  the  master  cannot  be  held  negligent  in  main- 
taining the  conditions  complained  of.''* 

The  materiality  of  the  fact  that  a  change  can  or  cannot  be  affected 
without  injuring  the  efficiency  of  the  instrumentality  is  discussed  in 
§  932,  post. 

It  is  not  disputed  that  risks  caused  by  defects  which  render  instru- 
mentalities less  safe  than  they  are  when  in  their  normal  condition 
are  unnecessary.  A  large  number  of  cases  in  which  the  master's  lia- 
bility was  affirmed  under  such  circumstances  are  collected  in  chapter 
XLi.,  post. 

How  far  injuries  caused  by  instrumentalities  in  their  normal  con- 
dition are  to  be  deemed  unnecessary  in  such  a  sense  as  to  import  cul- 
pability is  a  much  more  complicated  question,  and  may  be  said  to  de- 
pend upon  the  construction  put  by  the  court  upon  the  principles  dis- 
cussed in  the  following  chapters. 

919.  [24]  Master  not  bound  to  insure  his  servant's  safety. — That 
the  words  used  in  the  preceding  section  to  denote  the  legal  standard  of 
safety  which  the  instrumentalities  furnished  by  the  master  must 
satisfy  also  indicate  the  level  above  which  he  is  not  bound  to  rise  is 
well  settled.  "All  that  can  be  required  of  the  master  ...  is 
that  he  shall  use  due  and  reasonable  diligence  in  providing  safe  and 
sound  machinery,  and  in  the  selection  of  fellow  servants  of  compe- 
tent skill  and  prudence,  so  as  to  make  it  reasonably  probable  that  in- 
jury will  not  occur  in  the  exercise  of  the  employment."  * 

12  An  employer  is  negligent  in  eon-  ience  to  vehicles  crossing  it;  or  that  the 
tinning  to  operate  a  blast  furnace  in  alteration  would  be  seriously  detri- 
such  a  condition  that  there  is  a  recur-  mental  to  adjoining  land  owners;  or 
rent  danger  of  a  rush  of  flame  from  the  that  the  cost  of  making  the  change 
door,  even  though  there  is  no  way  of  would  be  so  great  that  it  ought  not  to 
remedying  the  defect  except  by  extin-  be  imposed  on  the  company.  Louisville 
guishing  the  fire,  and  that  would  involve  &  N.  R.  Co.  v.  Hall  (1890)  91  Ala.  112, 
considerable  expense.  Henderson  v.  24  Am.  St.  Eep.  863,  8  So.  371. 
Carron  Co.  ( 1889 )  16  Sc.  Sess.  Cas.  4th  l  Wonder  v.  Baltimore  d  0.  R.  Co. 
series,  633.  (1870)    32  Md.  411,  3  Am.    Rep.    143. 

13  In  a  case  where  a.  train  hand  was  The  duty  of  the  employer  to  provide 
injured  by  a  dangerously  low  overhead  safe  machinery,  tools,  and  appliances  is 
bridge,  it  was  held  that  the  jury  should  satisfied  by  the  exercise  ofi  reasonable 
be  directed  to  consider  whether  any  of  care  and  prudence  in  the  manufacture, 
the  following  three  excuses  for  its  not  selection,  and  repair  of  such  appliances, 
being  raised  are  reasonably  available  to  Probst  v.  Delamatcr  (1885)  100  N.  Y. 
the   railway  company:      That  a  higher  266,  3  N.  E.  184. 

level   would   cause   too   great   inconven-        A  master   is  required    only    "to    use 


§  919] 


OBLIGATORY  CHARACTER  OF  PLANT. 


2445 


This  proposition  is  also  susceptible  of  expression  in  the  negative 
form,  that,  as  regards  the  condition  of  his  instrumentalities,  viewed 
with  relation  to  the  safety  of  his  servants,  the  master  is  not  an  in- 
surer, or  guarantor,  or  warrantor,  of  the  safety  of  his  servants.^ 


ordinary  and  reasonable  care  and  fore- 
sight in  procuring  such  appliances  and 
keeping  them  in  repair."  ii.rampe  v.  St. 
Louis  Brewing  Asso.  (1894)  59  Mo. 
App.  277. 

In  the  absence  of  evidence  that  a 
servant,  in  giving  signals  for  the  start- 
ing of  an  engine  to  draw  logs  in  logging 
operations,  had  to  go  into  a  dangerous 
place  to  give  the  signal  by  hand,  the 
master  is  not  liable  for  failure  to  fur- 
nish the  servant  with  a  whistle,  so  that 
he  might  be  in  an  absolutely  safe  place. 
Hage  v.  Luedinghaus  (1910)  60  Wash. 
680,  111  Pac.  1041. 

See  also,   as  examples  of  similar  re- 
strictive expressions,  Choctaw,  0.  &  G. 
R.  Co.  V.  Holloway   (1902)    52  C.  C.  A. 
260,   114   Fed.   458,  affirmed   in    (1903) 
191  U.   S.  334,  48  L.  ed.  207,   24   Sup. 
Ct.   Rep.   302;    National  Biscuit   Co.   v. 
NoUn  (1905)   70  C.  C.  A.  436,  138  Fed. 
6;  Delaware,  L.  &  W.  U.  Co.  v.  Troooell 
(1910)    105  C.  C.  A.  593,  183  Fed.  373, 
reversing    (1910)    180  Fed.  871;   Louis- 
mile  &  N.  R.  Go.  V.  Andrews  (1911)  171 
Ala.  200,  54  So.  553;  Arizona  Lumber  & 
Timber  Co.  v.   Mooney    (1895)    4  Ariz. 
366,  42  Pac.  952;     Thompson    v.    Cali- 
fornia Gonstr.  Co.    (1905)    148  Cal.  35, 
82   Pac.   367;    Chicago   &  E.   R.   Co.   v. 
Lee   (1897)    17  Ind.  App.  215,  46  N.  E. 
543;  Missouri,  K.  &  T.  R.  Co.  v.  Young 
(1896)    4  Kan.  App.  219,  45  Pac.  963; 
State  ex  rel.  Joyce  v.  Flanigan   (1909) 
111  Md.  481,   74  Atl.  818;   Reickert  v. 
Hammond  Paclcing  Co.   (1909)    136  Mo. 
App.  565,  118  S.  W.  525;   Anderson  v. 
Western  Goal  &  Uin.   Co.     (1909)     138 
Mo.  App.  76,  119  S.  W.  986;  Rowden  v. 
Daniell   (1910)   151  Mo.  App.  15,  132  S- 
W.  23 ;  Van  Verth  v.  Loosewiles  Cracker 
&  Candy  Go.   (1911)   36.3  Mo.  App.  299, 
136  S.  W.  724;   Gudahy  Packing  Co.  v. 
Wesolowski  (1906)   75  Neb.  786,  106  N. 
W.  1007 ;  Johnson  v.  Model  Steam  Laun- 
dry Co.    (1910)    88  Neb.  12,  128  N.  W. 
653;  Meany  v.  Standard  Oil  Go.   (1900) 
—  N.  J.  L.  — ,  47  Atl.  803;   Barley  v. 
Buffalo  Car  Mfg.  Co.   (3894)   142  N.  Y. 
31,  36  N.  E.  813;  Watson  v.  New  York 
Contra-cling  Co.    (1908)    127  App.  Div. 
134,  111  N.  Y.  Supp.  277;  Paul  v.  Con- 
solidated   Fi/reworks    Co.     (1910)     141 


App.  Div.  776,  126  N.  Y.  Supp.  768; 
Dean  v.  Terry  &  T.  Go.  (1911)  127  N. 
Y.  Supp.  305 ;  Texas  &  P.  R.  Go.  v.  Huff- 
man (1892)  83  Tex.  286,  18  S.  W.  741; 
Bertha  Zinc  Co.  v.  Martin  (3895)  93 
Va.  791,  70  L.R.A.  999,  22  S.  E.  869; 
Jacolsen  v.  Rothschild  (1911)  62  Wash. 
127,  113  Pac.  261;  Neal  v.  Phcenix 
Lumber  Go.  (.1911)  64  Wash.  523,  117 
Pac.  267. 

It  is  error  to  instruct  a  jury  that  a 
master  is  negligent  in  using  defective 
machinery.  Louisville  &  N.  R.  Go.  v. 
Orr   (1882)   84  Ind.  50. 

2  According  to  Blackburn,  J.,  in  Mel- 
lors  V.  Shaw  (1863)  1  Best  &  S.  437, 
30  L.  J.  Q.  B.  N.  S.  333,  7  Jur.  N.  S. 
845,  9  Week.  Rep.  748,  9  Mor.  Min.  Rep. 
678,  the  ground  of  the  decision  in  the 
case  of  Priestley  v.  Fowler  (1837)  3 
Mees.  &  W.  1,  Murph.  &  H.  305,  1  Jur. 
987,  7  L.  J.  Exch.  N.  S.  42,  19  Eng.  Rul. 
Cas.  102,  which  laid  the  foundation  of 
the  modern  law  of  employers'  liability, 
was  that  there  was  no  warranty  on  the 
part  of  the  master  that  the  carriage 
should  be  free  from  defects,  or  that  no 
injury  should  happen  to  the  servant. 

"There  is  no  warranty  that  machinery 
shall  be  so  complete  that  no  injury  shall 
be  incurred  by  the  servant."  Weems  v. 
Mathieson  (1861)  4  Macq.  H.  L.  Cas. 
215. 

A  master  does  not  warrant  the  sound- 
ness of  the  materials  furnished  by  him. 
Ormond  v.  Holland  (3858)  El.  Bl.  &  El. 
3  02. 

As  there  is  an  implied  agreement  on 
the  part  of  the  servant  that  he  will 
faithfully  serve  and  be  regardful  of  the 
interest  of  his  employer  during  the  terra 
of  his  service,  a  like  implied  agreement 
arises  on  the  part  of  the  master  that  he 
will  be  reasonably  provident  and  regard- 
ful for  the  safety  and  well  being  of  the 
servant.  While,  therefore,  it  is  the  duty 
of  each,  the  employer  and  the  employee, 
to  be  provident  and  regardful  of  the 
interest  of  the  other,  and  careful  to  re- 
spectively discharge  his  duty  to  the  ex- 
tent reasonably  implied  by  the  relation 
of  employer  and  employee,  it  must  be 
admitted  that  there  is  no  warranty 
implied  that  the  faithfulness  of  the  serv- 
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Other  virtually  equivalent  forms  in  which  this  rule  is  expressed  are 
these :    The  master  is  not  bound  to  see  that  his  instrumentalities  are 


ant  shall  always  secure  the  best  inter- 
ests of  the  employer,  nor  that  the  im- 
plied reasonable  regard  of  the  employer 
for  the  safety  and  well  being  of  the  em- 
ployee shall  always  secure  his  safety 
and  well  being.  Columbus  &  X.  R.  Co. 
V.  Wehb    (1861)    12  Ohio  St.  475. 

"Safety  in  the  use  of  machinery  is 
only  comparatively  so,  both  to  those 
using  it  and  to  those  at  work  in  its  im- 
mediate vicinity.  All  machinery  is 
dangerous  when  in  use,  to  a  greater  or 
less  extent;  and  when  it  is  said  that 
the  master  may  become  liable  for  negli- 
gence in  not  providing  suitable  and  safe 
machinery,  it  is  not  meant  that  the 
master  warrants  the  strength  or  safety 
of  his  machinery  or  appliances,  'but  that 
he  is  personally  negligent  in  not  taking 
proper  precautions  to  see  that  they  are 
reasonably  strong  and  safe.'  "  Marshall 
V.  Widdicomi  Furniture  Go.  (1887)  67 
Mich.  167,  11  Am.  St.  Rep.  573,  34  N. 
W.  541. 

Nor  is  the  master  an  insurer  of  the 
safety  of  his  servant  merely  because 
that  servant  is  an  infant.  Fortier  v. 
'Jhe  Fair   (1910)   153  111.  App.  200. 

To  cite  all  the  other  cases  in'  which 
the  principle  stated  in  the  text  is  recog- 
nized would  be  superfluous.  The  follow- 
ing list  will  suffice:  Tarrant  v.  Webb 
(1856)  18  C.  B.  797,  25  L.  J.  C.  P.  N.  S. 
261,  4  Week.  Rep.  640;  Wilson  v. 
Men-y  (1868)  L.  R.  1  H.  L.  Sc.  App. 
Cas.  326,  19  L.  T.  N.  S.  30,  19  Eng.  Eul. 
Cas.  132  per  Lord  Colonsay  (arg.)  ; 
Sneddon  v.  Addie  (1849)  6  Sc.  Sess. 
Cas.  2d  series,  464;  Union  P.  R.  Co.  v. 
Fort  (1873)  17  Wall.  553,  21  L.  ed. 
739;  Patton  v.  Texas  &  P.  R.  Co.  (1901) 
179  U.  S.  658,  45  L.  ed.  361,  21  Sup.  Ct. 
Rep.  275,  affirming  (1899)  37  C.  C.  A. 
56,  95  Fed.  244;  Reilly  v.  Campbell 
(1894)  8  C.  C.  A.  438,  20  U.  S.  App. 
334,  59  Fed.  990;  Westinghouse  Elec- 
tric &  Mfg.  Co.  v.  Heimlich  (1904)  62 
C.  C.  A.  92,  127  Fed.  92;  Herren  v. 
Tuscaloosa  Waterworks  Co.  (1905)  — 
Ala.  — ,  40  So.  55 ;  Little  Rock  &  Ft.  8. 
R.  Co.  V.  Toss  (1892)  —  Ark.  — ,  18  S. 
W.  172 ;  Little  Rock  &  Ft.  8.  R.  Co.  v. 
Duffey  (1880)  35  Ark.  602;  Harris 
Lumber  Co.  v.  Morris  (1906)  80  Ark. 
260,  96  S.  W.  1067 ;  United  States  Fxp. 
Co.  V.  Ball  (1911)  36  App.  D.  C.  269; 
Robert  Partner  Brewing  Co.  v.  Cooper 


(1902)  116  Ga.  171,  42  S.  E.  408; 
Bonner  v.  Illinois  C.  R.  Co.  (1854)  15 
111.  550;  Columbus,  C.  d  I.  C.  R.  Co.  v. 
Troesch  (1873)  68  111.  545,  18  Am.  Rep. 
578;  Edioard  Hines  Liumher  Co.  v.  Ligas 
(1898)  172  111.  315,  64  Am.  St.  Rep.  38, 
50  N.  E.  225,  affirming  (1896)  68  111. 
App.  523;  Illinois  C.  R.  Co.  v.  Prickett 

(1904)  210  111.  140,  71  N.  E.  435;  East 
St.  Louis  Pkg.  &  Provision  Co.  v. 
McElroy  (1889)  29  111.  App.  504;  Mc- 
Gregory  v.  Reid,  M,  &  Co.  (1898)  76 
111.   App.   610;     Darrow    v.     The    Fair 

(1905)  118  111.  App.  e65;Kellyville 
Coal  Co.  V.  Moreland  (1905)  121  111. 
App.  410;  Indianapolis  &  G.  R.  Co.  v. 
Love  (1858)  10  Ind.  554;  Jenney  Elec- 
tric Light  d  P.  Co.  v.  Murphy  (1888) 
115  Ind.  566,  18  N.  E.  30;  Chicago  &  E. 
R.  Co.  V.  Lee  (1897)  17  Ind.  App.  215, 
46  N.  E.  543 ;  Lanza  v.  LeGrand  Quar- 
ry Go.  (1902)  115  Iowa,  299,  88  N.  W. 
805;  Atchison,  T.  &  8.  F.  R.  Co.  v. 
Winston  (1896)  56  Kan.  456,  43  Pac. 
777;  Missouri,  K.  &  T.  R.  Go.  v.  Young 
(1896)  4  Kan.  App.  219,  45  Pac.  963; 
Wilson  V.  Chess  &  W.  Go.  (1904)  117 
Ky.  567,  78  S.  W.  453;  Nicholas  v.  E. 
H.  Abadie  Co.  (1910)  —  Ky.  — ,  124 
S.  W.  325;  Snoxcdale  v.  United  Box 
Board  d  Paper  Co.  (1905)  100  Me.  300, 
61  Atl.  683;  Porter  v.  Hannibal  &  St. 
J.  R.  Co.  (1879)  71  Mo.  06,  36  Am. 
Rep.  454;  O'Donnell  v.  Baum  (1889)  38 
Mo.  App.  245;  Krampe  v.  St.  Louis 
Brewing  Asso.  (1894)  59  Mo.  App.  277; 
Glasscock  v.  Sioafford  Bros.  Dry  Goods 
Go.  (1904)  106  Mo.  App.  657,  80  S.  W. 
364;  Glonts  v.  Laclede  Gaslight  Co. 
(1910)  144  Mo.  App.  582,  129  S.  W. 
238;  Weed  v.  Chicago,  St.  P.  M.  &  0.  R. 
Co.  (1904)  5  Neb.  (Unof.)  623,  99  N. 
W.  827;  Essex  County  Electric  Co.  v. 
Kelly  (1894)  57  N.  J.  L.  100,  29  Atl. 
427;  Barrett  v.  Young  (1910)  78  N.  J. 
L.  733,  75  Atl.  896;  Baulec  v.  New  York 
&  H.  R.  Co.  (1874)  59  N.  Y.  356,  17 
Am.  Rep.  325;  Painton  v.  Northern  G. 
R.  Go.  (1880)  83  N.  Y.  7;  Barley  v. 
Buffalo  Car  Mfg.  Co.  (1894)  142  N.  Y. 
31,  36  N.  E.  813;  Bess  v.  Furst  (1909) 
117  N.  Y.  Supp.  939;  Pleasants  v. 
Raleigh  &  A.  Air-Line  R.  Go.  (1886) 
95  N.  C.  195;  Mad  River  &  L.  E.  R.  Co. 
V.  Barber  (1856)  5  Ohio  St.  541,  67 
Am.  Dec.  312;  Millen  v.  Pacific  Bridge 
Co.    (1908)   51  Or.    538,    95    Pac.    196; 


§  919]  OBLIGATORY  CHARACTER  OF  PLANT.  2447 

"absolutely  safe."  '  or  "absolutely  safe  and  suitable,"  *  or  "perfectly 
safe."  *  Nor  is  he  bound  to  see  that  "in  every  event"  his  instrumen- 
talities are  in  safe  condition,^  nor  to  see  that  they  are  as  safe  "as  hu- 
man skill  and  foresight  can  make  them,"  ^  [nor  to  provide  appliances 
"which  make  accidents  impossible."  ''°']  So  far  as  there  is  any  guar- 
anty on  his  part,  it  is  merely  that  due  care  shall  be  exercised  in 
furnishing  and  maintaining  the  instrumentalities.* 

This  limitation  upon  the  liability  has  been  put  upon  the  ground  of 
public  policy,  the  opinion  being  expressed  that  a  contrary  rule  would 
eventually  be  disastrous  to  the  servants  themselves.^  But  it  is  scarce- 
ly necessary  to  sustain  the  rule  by  invoking  in  terrorem  arguments 
based  upon  speculations  in  the  field  of  political  economy.     It  is 

Ardesco  Oil  Go.  v.  Gilson  (3869)   63  Pa.  ^Findlay      Brewing    Co.     v.     Bauer 

146,    10   Mor.   Min.    Rep.     669;     Phila-  (1893)  50  OMo  St.  565,  40  Am.  St.  Rep. 

delphia,   W.   &   B.    R.    Go.    v.    Keenan  686,  35  N.  E.  55;  Burke  v.  Inierndtional 

(1883)    103  Pa.  124;   Fa&er  v.  Carlisle  Paper   Go.    (1908)    128   App.   Div.   680, 

Mfg.   Co.    (1889)    126  Pa.   387,   17   Atl.  112  N.  Y.  Supp.  893    (perfect  working 

621;    Augerstein  v.   Jones    (1891)    139  condition). 

Pa.  183,  23  Am.  St.  Rep.   174,  21  Atl.  e  Southern.    P.    R.    Co.    v.    Aylward 

24;  Kaon  v.  Southern  R.  Go.   (1904)   69  (1891)   79  Tex.  675,  15  S.  W.  697. 

S.  C.  101,  48  S.  E.  86;  Willis  v.  Ghero-  T  East   Tennessee,   V.  &   G.  R.  Go.  v. 

fcee  Falls  Mfg.  Go.   (1905)   72  S.  C.  126,  Aiken    (1890)    89  Tenn.  245,   14  S.  W. 

51  S.  E.  538;   San  Antonio  &  A.  P.  R.  1082. 

Co.  V.  Taylor  (1896)   —  Tex.  Civ.  App.  ^a.  Pahey  v.  Neiv  Amsterdam  Gas  Go. 

—,  35  S.  W.  855;  Commerce  Cotton  Oil  (1909)    134  App.  Div.   611,  119   N.  Y. 

Co.  V.  Camp    (1909)   —  Tex.  Civ.  App.  Supp.  437. 

— ,  117  S.  W.  451;  Southern  R.  Co.  v.  i  Utile  Rock  &  Ft.  8.  R.  Co.  v.  Eu- 

Moore    (1908)    108   Va.    388,    61    S.   E.  banks   (1886)   48  Ark.  460,  3  S.  W.  808. 

747;  Oliver  v.  Ohio  River  R.  Co.  (1896)  9  "To  hold  that  the  master  warrants 

42  W.  Va.  703,  26  S.  E.  444.  the  safety  and  proper  condition  of  the 

^  Texas  &  P.  R.  Go.  v.  Rhodes   (1895)  itiaohine  is  equally  unjust  to  the  mas- 

18  C.  C.  A.  9,  30  U.  S.  App.    561,    71  ter,   for  no   degree   of   care   can   insure 

Fed.  145;  Erskine  v.  Chino  Valley  Beet-  perfect  safety;  and  it  is  equally  incon- 

Sugar  Go.    (1895)   71  Fed.  270;  Barley  venient   to   the   public,   for   who   would 

v.  Buffalo  Car  Mfg.  Co.   (1894)   142  N.  employ  such  machines  if  he  were  an  in- 

Y.  31,  36  N.  E.  813;   Gamp  Point  Mfg.  surer?"      Clarke    v.    Holmes    (1862)     7 

Co.  V.  Ballou   (1874)    71  111.  417;   Chi-  Hurlst.  &  N.  937,  31  L.  J.  Exch.  N.  S. 

cago,  B.  &  Q.  R.  Co.  v.  Smith    (1885)  356,   8   Jur.   N.   S.   992,   10   Week  Rep. 

18  111.  App.  119;  Chicago  &  E.  R.  Go.  v.  405,  per  Byles,  J.  "If  capitalists  were 

Lee  (1897)   17  Ind.  App.  215,  46  N.  E.  held  to  be  insurers  of  the  lives  of  those 

543;  Gardner  v.  St.  Louis  &  8.  F.  R.  Co.  who  enter  their  service  in  the  various 

(1896)     135   Mo.   90,    36     S.     W.     214;  industries,    whether    in    operating    rail- 

Burlington  &  G.  R.  Co.  v.  Liehe   (1892)  roads  in  constructing  buildings,  in  vari- 

17  Colo.  280,  29    Pac.    175;    Butler    v.  ous  sorts  of  mining  operations,  and  in 

Fraxee    (1905)    25   App.   D.   C.   392,   af-  all    the    multifarious    ways    by    which 

firmed  in    (1908)    211  U.  S.  459,  53  L.  money  is  made,  these  industries  would 

ed.  281,  29  Sup.  Ct.  Rep.  136;  Marshall  languish,     and     many     more     laborers 

Field  &   Co.  v.  Le  Bosky     (1907)     133  would  he   out  of   employment,   and  the 

111.  App.  316;  Smith  v.  Fordyce   (1905)  laboring    poor    would    suffer    infinitely 

190  Mo.   1,   88   S.   W.   679;    Blonski  v.  more  than  now."    Berns  v.  Gaston  Gas 

American  Enameled  Brick  d   Tile   Co.  Goal  Co.  (1885)  27  W.  Va.  285,  55  Am. 

(1906)    76  N.  J.  L.  89,  63  Atl.  909.  Rep.  304. 

iNutt  V.  Southern  P.  R.  Go.   (1894) 
25  Or.  291,  35  Pac.  653. 
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suiEeiently  supported  by  the  consideration  that  ordinary  care  is  ex- 
pressive of  the  standard  of  duty  which  is  owed  by  all  the  members  of 
the  community  to  each  other,  and  that  the  law  exacts  a  higher  stand- 
ard only  in  a  few  cases,  and  for  reasons  which  are  wholly  inappli- 
cable to  the  relations  between  a  master  and  his  servant. 

In  the  cases  cited  in  this  section,  the  principle  that  a  master  is  not 
an  insurer  of  his  servants'  safety  is  treated  as  a  deduction  from  the 
conception  that  he  is  bound  to  exercise  neither  more  nor  less  than  or- 
dinary care.  But  it  is  also  frequently  viewed  as  a  corollary  of  the 
doctrine  discussed  in  a  later  chapter,  that  the  unsafe  condition  of  an 
instrumentality  does  not  import  negligence,  unless  the  master  knew 
or  ought  to  have  known  of  that  condition.^"  See  chapter  xliii.,  post. 
[n  some  cases,  both  conceptions  are  traceable  in  the  language  of  the 
court.  ^^ 

The  master  is  not  bound  to  guarantee  his  servants  against  even  ex- 
traordinary risks,^^  as,  in  cases  where  the  servant  is  ordered  to  do 
something  outside  the  scope  of  his  regular  employment.^* 

920.  [25]  Instructions  must  be  in  conformity  with  this  principle. — 
li  jury  is  correctly  instructed  that  a  master  does  not  insure  his 
servants  against  injury.*     On  the  other  hand,  a  verdict  against  the 


10  For  example,  it  has  been  held  that, 
as  the  master  does  not  guarantee  that 
the  appliances  shall  be  free  from  de- 
fects, a  complaint  alleging  an  injury 
from  a  defective  tool  is  demurrable,  un- 
less it  is  also  averred  that  the  defend- 
ant knevp  or  ought  to  have  knovpn  that 
it  was  unsafe. 

11  See,  for  example,  Jones  v.  New 
York  C.  &  H.  R.  R.  Co.  (1880)  22  Hun, 
284,  virhere  the  court  lays  it  down  that 
the  master  does  not  guarantee  that  the 
machinery  furnished  is  perfect,  as  the 
law  only  requires  him'  to  use  due  care 
and  diligence  in  the  selection  and  use 
of  the  machinery,  and  also  remarks 
that  to  hold  him  liable  for  defects  not 
ascertainable  by  known  tests  and  by  the 
exercise  of  due  care  would  render  him 
liable  for  every  accident  occurring, 
without  the  fault  of  the  servant,  by  the 
breaking  of  machinery.  Compare  also 
the  remark  that  the  master  does  not  in- 
sure against  latent  and  undiscoverable 
defects.  The  Lizzie  Frank  (1887)  31 
Fed.  477. 

12  Soutlncest  Tirqinia  Improv.  Co.  v. 
Andrew  (1889)  86  Va.  270,  9  S.  E.  1015 
(arg.)  ;  Wonder  v.  Baltimore  c£  0.  R. 
Co.  (1870)  32  Md.  411,  3  Am.  Rep.  143. 


There  is  "no  general  duty  thrown  by 
law  upon  the  master"  to  take  due  and 
ordinary  care  that  the  servant  shall  be 
exposed  to  no  extraordinary  risk  in  the 
course  of  his  service.  Dynen  v.  Leach 
(1857)  26  L.  J.  Exch.  N.  S.  221,  5 
Week.  Rep.  490,  per  Pollock,  C.  B.  222. 

13  Mary  Lee  Coal  £  R.  Co.  v.  Cham- 
Uiss    (1892)    97  Ala.   171,   11  So.   897. 

1  Western  Screw  Co.  v.  Johnson 
(1898)    86  111.  App.  89. 

It  is  error  to  refuse  the  defendant's 
request  for  an  instruction  that  an  em- 
ployer does  not  insure  the  absolute 
safety  and  suitability  of  the  appliances 
furnished,  but  merely  undertakes  that 
they  are  "reasonably"  safe  and  suitable. 
Harsha  v.  BaUcx  (1894)  54  111.  App. 
586. 

An  instruction  that  the  employer  con- 
tracts that  his  employees  are  men  of 
ordinary  care  and  prudence  is  not  pre- 
judicial, where  such  charge  also  makes 
the  employer's  liability  dependent  on 
its  knowledge  of  the  fellow  servant's 
incompetency.  Kicks  v.  Southern  R. 
Co.  (1901)  63  S.  C.  559,  38  S.  E.  725, 
41  S.  E.  753.  Contrast  cases  cited  in 
note  4,  infra. 
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master  will  not  be  allowed  to  stand,  where  the  trial  judge  has  ex- 
pressly laid  it  down  that  an  instrumentality  must  be  kept  in  such 
repair  as  to  insure  the  safety  of  persons  using  it/  nor  where,  although 
he  has  not  used  the  word  "insure"  in  stating  the  nature  and  extent  of 
the  master's  obligation,  he  has  used  language  which  may  have  been 
construed  by  the  jury  in  such  a  sense  that  they  supposed  him  to  be 
absolutely  bound  to  safeguard  his  servants.'  Hence  it  is  error  to  use 
the  epithets  "safe,"  "secure,"  "safe  and  sound,"  or  the  like,  for  the 
purpose  of  describing  the  instrumentalities  which  the  master  is  bound 
to  furnish,  unless  it  is  also  made  quite  clear  to  the  jury  that  he  is  only 


^Colorado  G.  R.  Co.  v.  Ogden  (1877) 
3  Colo.  499. 

It  is  error  to  refuse  a  charge  that 
the  master  is  never  an  insurer  of  the 
servant's  safety.  Wood  v.  Burke 
(1907)  121  App.  Div.  542,  106  N.  Y. 
Supp.   204. 

8  The  following  instructions  are  er- 
roneous :  That  a  railway  company  is 
bound  to  exercise  "ordinary  care"  in 
seeing  that  the  coupling  appliances  up- 
on its  cars  are  in  such  repair  that 
coupling  may  be  made  "without  any 
danger"  to  the  brakeman  or  switchman 
making  the  coupling  from  being 
squeezed  or  compressed.  Van  Winkle  v. 
Chicago,  M.  &  St.  P.  R.  Go.  (1895) 
93  Iowa,  509,  61  N.  W.  929. 

That  it  is  negligence  per  se  for  a 
railroad  company  to  receive  foreign 
cars  the  draw-bars  of  which  are  lower 
than  those  of  its  own  cars,  and  to  fur- 
nish such  cars  to  its  employees  to 
handle  in  connection  with  its  own  cars 
if  they  believe  that  such  inequality  of 
height  renders  the  handling  of  such  cars 
dangerous  to  the  defendant's  own  em- 
ployees. Wabash  R.  Co.  v.  Farrell 
(1898)  79  111.  App.  508. 

That  a  master  is  bound  "to  do  every- 
thing that  can  reasonably  be  done  for 
the  safety  of  his  employees."  Texas 
d  N.  0.  R.  Go.  V.  Bingle  (1895)  9  Tex. 
Civ.  App.  322,  29  S.  W.  674. 

That  an  employer  is  bound  to  exer- 
cise such  care  as  will  "reduce  questions 
of  liability  of  accident  to  the  min- 
imum." Jtmgmtsoh  v.  Michigan  Mal- 
leable Iron  Co.  (1895)  105  Mich.  270, 
63  N.  W.  296. 

That  the  master  is  required  to  fur- 
nish such  appliances  "as  combine  the 
greatest  safety  with  practical  use." 
Sappenfield  v.  Main  Street  &  Agri.  Park 
R.  Co.  (1891)  91  Cal.  48,  27  Pac.  590. 
M.  &  -S.  Vol.  III.— 154. 


"A  charge  which  fails  to  qualify  the 
care  required  to  be  exercised  by  the 
master  as  [that  of]  'ordinary  care,' 
or  to  qualify  the  condition  of  the  place 
and  appliance  furnished  by  the  master 
as  that  of  'reasonable  safety,'  but  in- 
structs the  jury  without  qualification 
that  'the  master  is  charged  with  the 
necessity  of  furnishing  such  machinery 
as  will  be  safe,'  incorrectly  states  the 
rule  of  law  defining  the  master's  duty, 
and  in  eflfect  makes  him  an  insurer  of 
the  servant's  safety."  Pelham  Mfg.  Co. 
V.  Powell  (1909)  6  Ga.  App.  308,  64 
S.    B.    1116    (headnote    by    the   court). 

A  charge  stating  that  if  the  jury 
found  that  the  place  of  work  was  dan- 
gerous to  the  employee  and  that  it  could 
have  been  made  safe,  the  master  is 
liable,  is  erroneous  as  making  the  mas- 
ter an  insurer  of  the  servant's  safety. 
Portland  Gold  Min.  Co.  v.  O'Bara 
(1909)   45  Colo.  416,  101  Pac.  773. 

An  instruction  to  the  effect  that  if 
the  injuries  were  caused  by  the  defec- 
tive conditions  of  the  master's  ma- 
chinery, the  plaintiff  was  entitled  to 
recover,  is  erroneous,  for  the  master 
is  liable  only  when  such  defects  are  due 
to  negligence.  Stecher  Cooperage  Works 
v.  Steadman  (1906)  78  Ark.  381,  94 
S.  W.  41. 

A  charge  that  it  is  the  master's  duty 
to  use  reasonable  care  to  have  the  ap- 
pliances in  a  reasonably  safe  condition 
is  sufficient,  it  not  being  necessary  to 
charge  that  it  is  his  duty  to  use  reason- 
able care  to  have  it  in  an  actually  safe 
condition.  Lancaster  Cotton  Oil  Go.  v. 
White  (1903)  32  Tex.  Civ.  App.  608, 
75  S.  W.  339.  And  see  Greeley  v.  Fos- 
ter (1904)  32  Colo.  292,  75  Pac.  351; 
Franklin  v.  Missouri,  K.  &  T.  R.  Co. 
(1903)  97  Mo.  App.  473,  71  S.  W.  540; 
Dunn  V.  'Nicholson  (1906)  117  Mo.  App. 
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required  to  use  ordinary  care  in  furnishing  instrumentalities  answer- 
ing this  description.* 


374,  93  S.  W.  869;  Tilter  Mfg.  Co.  v. 
Kent  (1907)  47  Tex.  Civ.  App.  462,  105 
S.  W.  525. 

1  The  word  used  in  the  following  cases 
of  instructions  declared  to  be  erroneous 
was  "safe:"  Greeley  v.  Foster  (1904) 
32  Colo.  292,  75  Pac.  351;  Cleveland, 
C.  C.  &  St.  L.  R.  Co.  V.  Snow  (1905) 
37  Ind.  App.  646,  74  N.  E.  908;  Hughley 
V.  Wahasha  (1897)  69  Minn.  245,  72 
N.  W.  78;  Quinlivan  v.  Buffalo,  R.  & 
P  R.  Co.  (1900)  52  App.  Div.  1,  64  N. 
Y.  Supp.  795;  NyTioe  v.  Stern  (1909) 
116  N.  Y.  Supp.  660;  Potcell  v.  Ameri- 
can Sheet  c£-  Tin  Plate  Co.  (1907)  216 
Pa.  618,  65  Atl.  1113;  Eddy  v.  Adams 

(1892)  —  Tex.  — ,  18  S.  W.  490;  Gulf, 
C.  £■  S.  F.  R.  Co.  V.  Wells  (1891)  81 
Tex.  685,  17  S.  W.  511;  International 
&  G.  N.  R.  Co.  V.  WiUiams  (1891)  82 
Tex.  342,  18  S.  W.  700;  Galveston,  H. 
&  S.  A.  R.  Go.  V.  Gormley  (1894)  — 
Tex.  Civ.  App.  — ,  27  S.  W.  1051  ;  Gulf, 
G.  &  S.  F.  R.  Co.  V.  Johnson  (1892)  1 
Tex.  Civ.  App.  103,  20  S.  W.  1123; 
Galveston,  H.  &  8.  A.  R.  Co.  v.  Davis 

(1893)  4  Tex.  Civ.  App.  468,  23  S.  W. 
301;  Bering  Mfg.  Co.  v.  Peterson  (1902) 
28  Tex.  Civ.  App.  194,  67  S.  W.  133; 
Houston,  E.  &  W.  T.  R.  Go.  v.  Eddings 
(1911)  —  Tex.  Civ.  App.  — .  139  S. 
W.  902. 

It  is  also  objectionable  to  use  with- 
out qualification  any  of  the  following 
adjectives  or  phrases:  "Good  and  safe" 
{Texas  &  P.  R.  Co.  v.  Huffman  [1892] 
83  Tex.  286,  18  S.  W.  741)  ;  "safe  and 
secure"  {Proist  v.  Delamater  [1885] 
100  N.  Y.  266,  3  N.  E.  184);  secure 
{Galveston,  H.  &  8.  A.  R.  Co.  v.  Perry 
[1904]  36  Tex.  Civ.  App.  414,  82  S.  W. 
343)  ;  "safe  and  sound"  {Southern  R. 
Co.  V.  Mauzy  [1900]  98  Va.  692,  37  S. 
E.  285 )  ;  "safe  and  proper"  ( Texas 
Mexican  R.  Co.  v.  King  [1896]  14  Tex. 
Civ.  App.  290,  37  S.  W.  34)  ;  "safe  and 
suitable"  {Nutt  v.  Southern  P.  Co. 
[1894]  25  Or.  291,  35  Pac.  653;  Gulf, 
C.  &  S.  F.  R.  Co.  V.  McNeill  [1894] 
—  Tex.  Civ.  App.  — ,  25  S.  W.  647; 
Beunk  v.  Valley  City  Desk  Co.  [1903] 
133  ilich.  440,  95  N.  W.  548;  Anderson 
v.  Northern  P.  R.  Co.  [1906]  34  Mont. 
181,  85  Pac.  884;  Southern  R.  Co.  v. 
Foster  [1911]  111  Va.  763,  69  S.  E. 
972)  ;  "sufficient,  safe,  adequate,  and 
suitable"     {Allen   v.    Union   P.    B.    Co. 


[1891]  7  Utah,  239,  26  Pac.  297)  j 
suitable,  fit,  and  proper  {Sterne  v. 
Mariposa  Commercial  d  Min.  Co.  [1908] 
153  Cal.  516,  126  Am.  St.  Rep.  84,  97 
Pac.  66)  ;  "safe,  sound,  and  suitable" 
{Bertha  Zinc  Co.  v.  Martin  [1895]  93 
Va.  791,  22  S.  E.  869)  ;  "properly  con- 
structed" {Kranz  v.  White  [1881]  8 
111.  App.  583);  in  good  repair  {Ander- 
son V.  Electric  Park  Amusement  Co. 
[1910]  141  Mo.  App.  576,  125  S.  W. 
1196)  ;  "in  safe  condition"  {Peoria,  D. 
&  E.  R.  Co.  V.  Johns  [1891]  43  111. 
App.  83;  Jones  v.  New  York  C.  &  H. 
R.  R.  Co.  [1880]  22  Hun,  284)  ;  "in 
safe  and  sound  condition"  {Wabash, 
St.  L.  <£  P.  R.  Co.  Y.  Fenton  [1883]  12 
ril.  App.  417). 

The  duty  imposed  by  such  instruc- 
tions upon  tha  master  for  the  safety  of 
his  servant  is  a  higher  degree  of  duty 
than  is  imposed  upon  the  servant  for 
his  own  protection,  and  is  therefore 
contrary  to  reason,  as  well  as  to  law, 
for  no  master  can  be  required  to  do 
more  for  his  servant's  safety  than  the 
servant  is  required  to  do  for  his  own 
safety.  Bertha  Zinc  Co.  v.  Martin 
(1895)  93  Va.  791,  70  L.R.A.  999,  22 
S.  E.  869. 

An  instruction  declaring  the  employer 
to  be  liable  if  the  machinery  is  of 
"doubtful  safety"  is  erroneous,  as  that 
is  equivalent  to  requiring  that  it  shall 
be  perfectly  safe.  Illinois  River  Paper 
Co.  V.  Allert   (1893)   49  111.  App.  363. 

It  is  error  to  charge  that  a  railway 
company  is  bound  to  see  that  the  road 
is  in  good  order  and  safe,  and  the 
engines  are  perfect,  and  properly  con- 
structed according  to  the  present  state 
of  the  art  {Nashville  &  D.  R.  Co.  v. 
Jones  [1871]  9  Heisk.  27),  or  that 
"plaintiff  did  not  imdertake  to  incur 
risks  arising  from  defective  machinery 
or  other  instruments  with  which  he  is 
to  work;  his  contract  implied  that  in 
regard  to  these  matters  the  defendant 
would  make  adequate  provision,  and 
that  no  unnecessary  danger  should  en- 
sue to  him"  {Konold  v.  Rio  Grande  W. 
R.  Co.  [1900]  21  Utah,  379,  81  Am.  St. 
Rep.  693,  60  Pac.  1021).  It  is  error 
to  refuse  a  charge  to  the  effect  that  a 
master  is  not  liable  for  injuries  to  an 
employee  from  a  defective  platform 
which  was  constructed  with  reasonable 
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Since  such  words  as  these  are  frequently  used  arguendo,  without 
any  qualifying  adverb  to  designate  the  character  and  extent  of  the 
master's  obligation  (see  §  917,  ante),  this  doctrine  virtually  amounts 
to  a  declaration  that  language  which  is  sufficiently  precise  for  the 
purposes  of  general  statement  in  the  opinions  of  courts  of  review  is 
misleading  when  the  law  is  being  laid  down  for  a  jury.^  [And  fre- 
quently it  is  stated  arguendo  that  it  is  the  duty  of  the  master  to 
furnish  the  servant  safe  tools,  appliances,  and  place  to  work,  without 
any  qualification  whatever  either  as  to  the  degree  of  care  to  he  exer- 
cised, or  as  to  the  character  of  the  tools  or  place  of  work.°*]  That  the 
correctness  of  the  language  used  to  describe  the  extent  of  a  master's 
duty  is  tested  by  a  different  standard  of  precision,  according  as  it  oc- 
curs in  a  judgment  or  in  an  instruction  to  a  jury,  is  shown  in  a  still 
more  remarkable  manner  by  the  fact  that  it  has  been  frequently  held 
that  even  the  addition  of  some  qualifying  adverb,  like  "ordinarily" 
or  "reasonably,"  to  such  an  epithet  as  "safe,"  "competent,"  etc.,  will 
not  save  an  instruction  from  condemnation,  unless  it  is  also  explicitly 
declared  that  the  master  is  required  to  exercise  only  reasonable  care 
in  the  production  of  the  conditions  described  by  those  epithets.  The 
rationale  of  these  decisions  is  that,  in  order  to  make  good  a  charge  of 
negligence,  the  servant  must  at  all  events  prove  that  the  master  ought, 
as  a  prudent  man,  to  have  known  of  the  existence  of  the  conditions 
imputed  as  negligence,  and  that  this  essential  eleinent  of  liability  is 
ignored  by  an  instruction  which  merely  adverts  to  the  quality  of  the 

care  and  caution.  Missouri,  K.  &  T.  trine  of  non-delegable  duties,  and  there 
B.  Co.  V.  Baker  (1896)  —  Tex.  Civ.  was  no  necessity  to  notice  the  llmita- 
App.  — ,  37  S.  W.  94.  Similarly,  it  is  tions  of  the  rule.  It  was  held  that,  as 
improper  to  charge  the  jury,  without  the  trial  judge  was  not  requested  to 
qualification,  that  the  master  is  bound  qualify  the  instruction  objected  to,  and 
to  employ  "fit,  suitable,  competent,  and  insert  words  expressive  of  these  limita- 
experienced"  men  ( Oerrillos  Coal  R.  Co.  tions,  and  there  was  no  evidence  that 
V.  Deserant  [1897]  9  N.  M.  49,  49  Pac.  the  defendant  exercised  any  care  in 
807)  ;  or  "men  of  ordinary  skill  and  selecting  the  appliance,  the  court  of  ap- 
care"  (Nashville  &  D.  B.  Co.  v.  Jones  peals  could  not  treat  the  charge  as 
[1871]  9  Heisk.  27);  or  "competent,  error  requiring  the  reversal  of  a  judg- 
skilful,  and  prudent"  men  (Kranz  v.  ment  for  the  plaintiff. 
White  [1881]  8  111.  App.  583;  San  5a  See  Broadfoot  v.  Shreveport  Cot- 
Antonio  &  A.  P.  B.  Co.  v.  Taylor  [1896]  ton  Oil  Co.   (1903)    111  La.  467,  35  So. 

Tex.  Civ.  App.  — ,  35  S.  W.  855 ) .  643 ;     Williams    v.    Levert    Lumber    & 

Sin  Prolst  V.  Delamater    (1885)    100  Shingle  Co.   (1905)    114  La.  805,  38  So. 

N.  Y.  266,  3  N.  E.  184,  in  expressing  567;    Oomem  v.  Tracetj   (1905)    115  La. 

its    disapproval    of    an    instruction    re-  824,  40  So.  234;  Foreman  v.  Eagle  Bice 

quiring  the  master  to  furnish  a  "safe"  Mill  Co.  (1906)  117  La.  227,  41  So.  555; 

appliance,  the  court  remarked  that  the  Godfrey  v.  Illinois  C.  B.  Co.   (1906)  117 

duty  had  been  stated  in  similar  terms  La.   1094,   42   So.   571;    Gundy  v.   Nye- 

in  several  decisions  by  the  court  of  ap-  Sohneider-Fowler    Co.    (1911)    89   Neb. 

peals,  but  pointed  out  that  these  state-  599,  131  N.  W.  964. 
ments  had  occurred  in  defining  the  doc- 
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appliances  which  the  master  is  bound  to  furnish.*     An  instruction 
M'hich  explicitly  recognizes  the  duty  of  the  master  to  use  ordinary  or 


*  The  following  instructions  have  been 
disapproved:  That  if  a  railroad  failed 
to  provide  a  reasonably  safe  track  and 
equipment,  and  to  keep  the  same  in 
repair,  it  would  be  liable  for  the  death 
of  an  employee  due  to  a  defect  in  the 
track.  Anderson  v.  Michigan  G.  R.  Go. 
(1895)  107  Mich.  591,  65  N.  W.  585. 
(The  court  pointed  out  that  the  duty  as 
to  track  that  was  originally  safely  con- 
structed is  the  exercise  of  ordinary  care 
in  inspecting  it  to  see  that  it  remains 
in  reasonably  safe  condition.) 

That  "it  was  the  duty"  of  a  railway 
company  to  provide  the  injured  servant 
"with  a  reasonably  safe  and  clear  road- 
bed." Chicago,  B.  &  Q.  R.  Go.  v.  Oyster 
(1899)  58  Neb.  1,  78  N.  W.  359.  (The 
court  pointed  out  that  under  this  in- 
struction the  defendant,  even  if  it  had 
not  been  guilty  of  negligence,  would 
have  been  liable  if  the  accident  had 
occurred  by  reason  of  the  roadbed  hav- 
ing recently  become  unsafe.) 

That  it  is  the  duty  of  a  railway  com- 
pany to  keep  its  roadbed  in  a  "reason- 
ably safe  condition."  Texas  &  P.  R. 
Co.  V.  McCoy  (1896)  90  Tex.  264,  38 
S.  W.  36  (conclusion  put  on  the  ground 
that  a  master  might  use  ordinary  care 
to  make  its  track  reasonably  safe; 
and  yet  there  might  be  undiscovered 
defects  which  would  render  it  unsafe). 

That  it  is  the  defendant's  duty  to 
furnish  a  reasonably  safe  place  of  work. 
JJughley  v.  Walasha  (1897)  69  Minn. 
245,  72  N.  W.  78. 

That  a  railroad  company  is  bound  to 
furnish  safe  machinery  and  appliances. 
(htlf,  G.  &  8.  F.  B.  Go.  V.  Beall  (1898) 
—  Tex:  Civ.  App.  — ,  43  S.  W.  605. 

That  it  is  the  duty  of  the  master 
to  furnish  a  reasonably  safe  place  to 
work,  tools  and  appliances,  and  to  keep 
them  in  a  reasonably  safe  condition. 
Armour  &  Go.  v.  Russell  (1906)  6 
L.R.A.(jSr.S.)  602,  75  C.  C.  A.  416,  144 
Fed.  614. 

That  it  was  "the  duty  of  the  master 
to  furnish  and  provide  reasonably  safe 
machinery,  tools,  and  appliances  in  and 
about  the  work  to  be  performed  by  the 
servant."  Ragsdale  v.  Illinois  C.  R.  Go. 
(1908)  140  111.  App.  71,  aflBrmed  in 
236  111.  175,  86  N.  E.  214. 

That  it  is  the  duty  of  the  master  to 
furnish    suitable    and    reasonablv    safe 


appliances.  Orr  v.  Waterson  (1907) 
228  111.  138,  81  N.  E.  825. 

That  it  was  the  defendant  railroad 
company's  business  to  keep  the  space 
between  the  rails  in  a  reasonably  safe 
condition.  Culver  v.  South  Haven  & 
E.  R.  Co.  (1904)  138  Mich.  443,  101 
N.   W.   663. 

That  it  is  "the  duty  of  the  master 
to  exercise  reasonable  care  to  furnish 
machinery  for  the  use  of  his  servant 
which  is  free  from  danger."  Johnson 
V.  Finch  (1911)  115  Minn.  252,  132  N. 
W.  276. 

That  it  was  the  duty  of  the  defendant 
to  provide  a  reasonably  safe  place  and 
to  maintain  it  in  a  reasonably  safe 
condition.  Fearon  v.  Mullin-s  (1907) 
35  Mont.   232,  88  Pac.  794. 

That  it  is  the  master's  duty  to  fur- 
nish reasonably  safe  and  sufficient  ap- 
pliances. Leary  v.  Anaconda  Copper 
Min.  Go.  (1907)  36  Mont.  157,  92  Pac. 
477. 

That  it  is  the  duty  of  the  master  to 
furnish  the  servant  with  a  reasonably 
safe  place  in  which  to  work.  Cincin- 
nati, H.  &  D.  R.  Go.  V.  Frye  (1909) 
80  Ohio  St.  289,  131  Am.  St.  Rep.  709, 
88  N.  E.  642. 

In  speaking  of  an  instruction  in  this 
form,  the  court  in  Williams  Coal  Go. 
V.  Jones  (1909)  —  Ky.  — ,  118  S.  W. 
342,  said:  "While  this  language  is 
used  in  some  opinions,  it  has  always 
been  used  where  ordinary  care  would 
furnish  an  appliance  that  would  be 
reasonably  safe,  but  railroad  cars  some- 
times win  not  be  reasonably  safe  al- 
though ordinary  care  has  been  used." 

Where  the  question  of  the  master's 
liability  to  his  servant  rests  upon  the 
single  question  whether  or  not  the  mas- 
ter used  ordinary  and  reasonable  care 
in  furnishing  and  inspecting  the  lever 
whose  breaking  caused  the  accident,  and 
where  the  master's  liability  may  rest 
largely  upon  the  question  whether  the 
defect  in  the  lever  was  one  which  ordi- 
nary care  could  have  discovered  and 
guarded  against,  or  was  latent,  so  that 
the  exercise  of  reasonable  care  by  the 
master  could  not  have  discovered  it,  the 
unqualified  statement  that  it  was  the 
master's  duty  to  his  servant  to  furnisli 
a  reasonably  safe   appliance   was   erro- 
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reasonable  care  on  the  premises  is  deemed  to  be  correct  only  when  the 
phraseology  used  in  regard  to  that  duty  is  such  that  the  jury  must 


neous.  Oudahy,  Packing  Co.  v.  Roy 
(1904)   71  Neb.  600,  99  N.  W.  231. 

A  charge  that  "it  was  the  duty  of  the 
defendant  to  furnish  plaintiflf  a  reason- 
ably safe  place  to  work"  imposes  upon 
the  master  the  duty  of  absolutely  fur- 
nishing a  reasonably  safe  place,  when 
the  law  only  requires  that  he  should 
exercise  ordinary  care  to  make  the  place 
safe.  Holmes  v.  Bluff  City  Lumier  Co. 
(1911)   97  Ark.  180,  133  S.  W.  819. 

An  instruction  that  it  is  the  duty 
of  the  master  to  furnish  his  servant 
with  a,  reasonably  safe  place  to  work 
is  erroneous,  since  the  master  is  re- 
quired only  to  use  ordinary  care  to  fur- 
nish a  reasonably  safe  place.  Henson 
V.  Pascola  Stave  Co.  (1910)  151  Mo. 
App.  234,  131  S.  W.  931. 

"It  is  the  duty  of  an  employer  to 
make  the  working  place  of  its  employees 
safe;  but  this  duty  is  performed  if  the 
employer  exercises  reasonable  and  ordi- 
nary care."  Cleveland,  C.  C.  &  St.  L. 
R.  Go.  V.  Snow  (1905)  37  Ind.  App. 
646,  74  N.  E.  908. 

A  charge  is  erroneous  which  informs 
the  jury  that  it  was  the  legal  duty  of 
the  defendant  to  furnish  the  plaintiff 
with  a  coal  bucket  that  was  in  a  reason- 
ably safe  condition,  and  to  keep  it  in 
such  a  condition.  Missouri,  K.  &  T. 
R.  Go.  V.  Smith  (1904)  —  Tex.  Civ. 
App.  — ,  82  S.  W.  787. 

In  Atchison,  T.  &  S.  F.  R.  Go.  v. 
Mills  (1908)  49  Tex.  Civ.  App.  349, 
108  S.  W.  480,  a  statement  in  a  charge 
that  the  defendant  was  liable  if  it 
"failed  to  keep  the  throttle  of  said 
engine  in  a  reasonably  safe  condition 
and  state  of  repair"  was  erroneous, 
■since  it  was  the  duty  of  the  company 
only  to  exercise  reasonable  care  to  keep 
its  appliances  in  such  a  condition. 

A  charge  which  fails  to  qualify  the 
care  required  to  be  exercised  by  the 
master  as  "ordinary  care,"  or  to  qualify 
the  condition  of  the  place  and  appliance 
furnished  by  the  master  as  that  of 
"reasonable  safety,"  but  instructs  the 
jury,  without  qualification,  that  "the 
master  is  charged  with  the  necessity  of 
furnishing  such  machinery  as  will  be 
safe,"  incorrectly  states  the  rule  of 
law  defining  the  master's  duty,  and  in 
effect  makes  him  an  insurer  of  the  serv- 
ant's safety.    Pelham  Mfg.  Co.  v.  Powell 


(1909)    6  Ga.  App.  ,308,  64  S.  E.  1116. 

The  full  measure  of  the  master's  dut>' 
is  to  "exercise  ordinary  care"  to  pro- 
vide a  place  "reasonably  safe."  Swift 
(&  Co.  V.  O'Brien  (1906)  127  III.  App. 
26. 

In  Stumho  v.  Duluth  Zinc  Co.  ( 1903 ) 
100  Mo.  App.  635,  75  S.  W.  185,  it  was 
held  that  the  misleading  effect  of  an 
instruction  that  it  was  the  duty  of  the 
defendant  to  furnish  a  reasonably  safe 
place  was  cured  by  other  parts  of  the 
charge. 

The  principle  thus  relied  on  in  these 
decisions — that  a  jury  should  not  be 
left  to  suppose  that  a  master  is  re- 
quired, at  his  peril,  to  secure  even  a 
condition  of  reasonable  safety — seems 
to  indicate  that  the  Texas  court  of  ap- 
peals went  too  far  in  condemning  a 
charge  which  conveys  the  impression 
that  the  master  is  rendered  liable  mere- 
ly by  proof  that  an  appliance  was  not 
reasonably  safe  to  his  knowledge.  The 
Oriental  v.  Barclay  (1897)  16  Tex.  Civ. 
App.   193,   41   S.   W.   117. 

That  the  courts  are  sometimes  incon- 
sistent in  this  matter  is  shown  by  the 
decision  in  Holmes  v.  Bluff  City  Lumber 
Co.  (1911)  97  Ark.  180,  133  S.  W.  819. 
where  the  court  sustained  the  trial 
court  in  refusing  to  give  an  instruction 
that  "it  was  the  duty  of  the  defendant 
to  furnish  plaintiff  a  reasonably  safe 
place  to  work,"  because,  as  the  court 
said,  the  instruction  in  this  form  ex- 
acted of  the  master  the  duty  of  ab- 
solutely furnishing  a  reasonably  safe 
place,  when  the  law  only  required  that 
he  "should  exercise  ordinary  care  to 
make  the  place  safe." 

In  Sinberg  v.  Falh  Co.  (1903)  98 
Mo.  App.  546,  72  S.  W.  947,  it  was  held 
that  the  jury  should  have  been  instruct- 
ed that  it  was  the  duty  of  the  defendant 
to  provide  a  place  as  reasonably  safe 
as  the  proper  carrying  on  of  the  work 
would  reasonably  admit,  and  that  it 
was  error  to  instruct  the  jury  that  it 
was  the  duty  of  the  master  "to  exercise 
ordinary  and  reasonable  care  to  provide 
a  reasonably  safe  place"  for  the  plain- 
tiff; such  a  view,  however,  would  seem 
to  impute  a  different  meaning  to  the 
terms  "ordinary  care"  and  "reasonably 
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have  understood  that  the  nonattainment  of  the  obligatory  standard 
of  safety  which  the  appliances  are  to  satisfy  is  not  culpable,  unless 
that  nonattainment  is  the  result  of  a  failure  to  exercise  ordinary  or 
reasonable  care.' 


safe"   than   that  usually   given  by   the 
courts. 

In  several  decisions  by  the  Illinois 
court  of  appeals  it  has  been  held  a 
misdirection  to  tell  the  jury,  without 
qualification,  that  the  master  is  bound 
to  provide  agencies  that  are  "reason- 
ably safe"  or  "reasonably  suitable." 
Belleville  Pump  ti  Skein  Works  v.  Ben- 
der (1896)  69  111.  App.  189;  Gormully 
&  J.  Mfg.  Co.  v.  Olsen  (1897)  72  111. 
App.  32;  Peoria,  D.  &  E.  R.  Co.  v. 
Hardxoick  (1892)  48  111.  App.  562;  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Merckes  (1889) 
36  111.  App.  195;  North  Chicago  Rolling 
Mills  Co.  v.  Monka  (1879)  4  III.  App. 
664;  Chicago  &  E.  I.  R.  Co.  v.  Garner 
1898)  78  111.  App.  281.  The  conception 
underlying  the  decisions  of  the  other 
courts  is  not  explicitly  referred  to  in 
these  decisions,  as  they  are  put  simply 
on  the  ground  that  the  master's  con- 
tract is  merely  that  he  will  use  due 
care  in  furnishing  reasonably  safe  ap- 
pliances. The  case  on  which  most  of 
them  are  based  is  Camp  Point  Mfg.  Co. 
V.  Ballon  (1S74)  71  111.  417,  p.  421. 
But  there  the  specific  ruling  was  simply 
that  it  was  error  to  refuse  an  instruc- 
tion to  the  effect  that  the  master  "is 
not  bound  to  furnish  the  very  best  or 
most  improved  kind  of  machinery,"  and 
although  the  court  laid  it  down,  ar- 
guendo, that  the  master  is  charged  only 
with  the  "obligation  to  use  reasonably 
care  and  diligence  in  providing  suitable 
and  safe  machinery,"  it  seems  scarcely 
possible  to  ascribe  to  this  statement  the 
significance  attached  to  it  by  the  court 
of  appeals,  when  we  find  it  followed 
by  the  remark  that  "it  was  sufficient 
if  the  machinery  was  reasonably  safe." 
The  same  criticism  is  applicable  to  the 
citation  (in  Gormully  «£  J.  Mfg.  Co. 
V.  Olsen  [1897]  72  111.  App.  32,  supra) 
of  Weber  Wagon  Go.  v.  KeU  (1892) 
139  111.  644,  29  N.  E.  714,  as  a  prece- 
dent for  the  same  theory.  It  does  not 
lay  the  emphasis  asserted  upon  the 
necessity  of  combining  in  the  instruc- 
tion terms  expressive,  not  only  of 
reasonable  safety,  but  of  reasonable  care. 
These  authorities,  therefore,  cannot 
fairly  be  said  to  afford  any  direct  sup- 


port for  the  decisions  in  question;  but 
this  is  immaterial,  as  the  principle 
they  embody  involves,  as  a  corollary, 
the  doctrine  relied  upon  in  the  rulings 
of  the  other  courts,  as  stated  above. 

Tin  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
V.  McClintoch  (1899)  33  C.  C.  A.  466, 
63  U.  S.  App.  550,  91  Fed.  223,  there 
was  held  to  be  error,  where  the  trial 
judge,  after  telling  the  jury  that  the 
railway  company  in  employing  the 
plaintiff  "undertook  to  use  ordinary 
diligence  in  providing  safe  machinery 
and  instrumentalities  to  be  handled  by 
its  employees,"  added,  "and  the  most 
efficient  mode  of  discharging  that  duty 
in  respect  to  ears  used  was  to  maintain 
a    careful    system    of    inspection,"    etc. 

In  F.  C.  Austin  Mfg.  Co.  v.  Johnson 
(1898)  32  C.  C.  A.  309,  60  U.  S.  App. 
661,  89  Fed.  677,  the  following  instruc- 
tion was  held  to  be  misleading:  "While 
the  defendant  company  and  its  agent, 
Killifer,  under  the  law  were  required  to 
furnish  the  plaintiff  a  safe  scaffold  to 
work  upon,  they  were  not  insurers  of 
the  absolute  safety  of  the  structure, 
but  they  were  bound  to  exercise  every 
reasonable  care  in  selecting  the  ma- 
terial and  in  putting  it  up  in  a  proper 
manner  to  avoid  accident  and  injury 
to  the  plaintiff."  The  jury.  It  was  said, 
would  naturally  construe  this  instruc- 
tion to  mean  that,  while  the  company 
was  not  an  insurer  of  the  absolute 
safety  of  the  structure,  it  was  bound  to 
furnish  a,  safe  scaffold,  and  to  exercise 
every  reasonable  care  in  selecting  the 
materials  and  in  putting  it  up  in  a 
proper  manner,  so  as  to  avoid  accidents. 
This  is  certainly  a  very  strong  case,  to 
say  the  least. 

A  charge  imposing  upon  the  master 
the  duty  "to  do  everything  that  can 
reasonably  be  done  for  the  safety  of 
its  employees"  may  possibly  be  upheld 
as  merely  an  instruction  that  it  was 
his  duty  to  use  ordinary  care  in  ref- 
erence to  the  matters  referred  to,  but 
is  error  calling  for  reversal,  if  the 
jury  are  also  informed  that  it  was  the 
duty  of  the  master  "to  furnish  safe 
machinery  for  the  use  of  its  employees." 
Gulf,  C.  £  8.  F.  R.  Co.  v.  Wells  (1891) 


920] 


OBLIGATORY  CHAEACTEE  OF  PLANT. 


2455 


«1  Tex.  685,  17  S.  W.  511.  The  court 
said:  "The  words  'safe  machinery,' 
in  the  connection  used,  would  mean  ma- 
chinery so  perfect  that  it  could  be  used 
without  danger  resulting  from  any  de- 
fect in  it.  .  .  .  If  it  be  contended 
that  the  word  'reasonably'  should  be 
held  to  qualify  the  words  under  con- 
sideration, we  are  of  opinion  that  such 
was  not  the  intention,  and  that  the 
jury  could  not  so  have  understood  the 
■charge.  This  is  illustrated  by  the  fol- 
lowing part  of  the  charge  intended  to 
apply  tiie  law  to  the  facts  of  the  case. 
That  part  of  the  charge  in  effect  in- 
formed the  jury  that  they  would  find 
for  the  plaintiff  if  'said  hand  car  had 
•a,  defective  wheel;  and,  further,  that 
«aid  defective  wheel  was  the  cause  of 
the  injury  to  plaintiff,'  unless  his  own 
negligence  contributed  to  the  injury. 
The  hand  car  may  have  been  defective 
and  the  injury  may  have  resulted  from 
that,  without  contributory  negligence 
on  the  part  of  the  plaintiff,  and  the 
defendant  still  not  be  liable  if  it  had 
used  that  degree  of  cai'e  in  reference 
to  the  hand  car  which  the  law  required 
of  it." 

The  fact  that  the  court  charges  in 
general  terms  that  the  degree  of  care 
required  in  regard  to  the  means  for 
carrying  off  surplus  water  on  a  railway 
is  "due  and  ordinary  care,"  "reasonable 
■care,"  and  "ordinary  prudence,"  is  not 
sufficient  to  cure  the  error  of  other  por- 
tions of  the  charge  to  the  effect  that 
railway  companies  are  bound  to  take 
notice  of  the  topography  of  the  country 
and  of  the  climate  in  which  their  roads 
are  built,  and  of  the  storms  and  floods 
that  annually  occur  in  those  localities, 
and  make  all  necessary  guards  against 
danger  caused  by  ordinary  and  severe 
storms  of  the  locality  and  to  guard 
against  washouts  landslides  and  ob- 
structions, and  to  keep  their  roads  in 
suitable,  and  safe  repair.  The  jury 
might  understand  that  no  amount  of 
care  and  prudence  to  effect  these  ends 
would  relieve  the  defendant  from  liabil- 
ity if  the  ends  aimed  at  were  not  ac- 
-complished.  Gates  v.  Southern  Minne- 
sota R.  Co.  (1881)  28  Minn.  110,  9  N. 
W.  579. 

A  jury  is  correctly  instructed  that 
it  is  the  duty  of  a  master  to  use  ordi- 
nary and  reasonable  care  to  furnish  his 
servant  with  a  safe  place  to  perform 
liis  labor,  and  any  failure  to  observe 
such  duty  is  negligence.    Western  Screw 


Co.  V.  Johnson  (1898)  86  111.  App.  89. 
Compare  the  Illinois  cases  cited  supra. 

An  instruction  in  an  action  for  per- 
sonal injuries  to  an  employee  by  the 
fall  of  a  board  which  covered  the  coping 
of  a  building  in  process  of  construction, 
that  it  was  the  duty  of  defendant  to 
use  reasonable  care  to  keep  the  boards 
on  the  sill  "securely  fastened,"  is  not 
objectionable  as  requiring  that  the  cov- 
ering should  be  "absolutely  safe."  Whit- 
ney &  S.  Co.  V.  O'Ro-urke  (1898)  172 
111.  177,  50  N.  E.  242,  affirming  (1896) 
68  111.  App.  487. 

In  Leims  v.  Emery  (1896)  108  Mich. 
641,  66  N.  W.  569,  the  trial  judge  in 
one  of  the  instructions  charged  as  fol- 
lows :  "The  law  imposes  upon  every 
man  that  runs  a  sawmill  the  duty  to 
employ  and  use  reasonably  safe  ap- 
pliances, and  to  employ  reasonably  skil- 
ful and  competent  employees,"  and  in 
other  parts  of  the  same  instruction  used 
language  which  might  be  interpreted 
by  the  jury  as  laying  down  the  rule 
that  if  the  defendant  employed  an  in- 
competent servant  he  would  be  liable 
to  other  employees,  even  if  he  used  due 
care  in  employing  the  defaulting  serv- 
ant. But  in  another  part  of  tlie  charge 
he  also  instructed  the  jury  that  in  order 
to  justify  a  verdict  for  the  plaintiff  it 
must  be  found,  not  only  that  the  de- 
faulting servant  was  incompetent,  but 
that  the  defendant's  foreman  had  no- 
tice of  such  incompetency.  The  court 
thought  it  improbable  that  the  jury 
could  have  been  misled,  but,  as  the 
case  was  being  sent  down  on  other 
grounds  for  a  new  trial,  suggested  that 
the  wording  of  the  charge  should  be 
altered   so  as   to  remove   all  obscurity. 

Where  negligence  was  alleged  in  pro- 
viding a  defective  cross-arm  on  its  tele- 
graph pole,  and  the  jury  were  instruct- 
ed that  negligence  consisted  in  failing 
to  do  what  a  reasonable  ahd  prudent 
person  would  have  done  under  the  same 
circumstances,  and  it  was  the  master's 
duty  to  discover  a  defect  that  a  reason- 
able and  prudent  person  could  have  dis- 
covered, and  if  a  defect  existed,  obvious 
to  an  observer,  it  was  the  master's 
duty  to  liave  made  the  necessary  in- 
spection, it  was  not  error  to  further 
instruct  that  the  master  was  to  furnish 
a  reasonably  safe  cross-arm,  since  such 
further  instruction  was  not  equivalent 
to  saying  that  the  master  insured  the 
safety  of  the  appliance,  but  was,  in  sub- 
stance,   a   ruling   that    a   master   must 
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Other  courts,  however,  seem  to  consider  that  no  prejudicial  error 
is  committed  if  it  is  made  clear  to  the  jury  that  a  master  is  merely 
required  to  provide  appliances  that  are  reasonably  safe.' 

use  reasonable  care  to  furnish  safe  ap-  duty  to  use  reasonable  care  to  furnish 

pliances.    McDonald  v.  Postal  Teleg.  Co.  them  is  too  subtle  to  affect  the  delibera- 

(1900)   22  R.  I.  131,  46  Atl.  407.  tion  of  the  jury. 

An   instruction   that  a   railway   com-        In  Chicago  &  E.  R.  Co.  v.  Lee  (1902) 

pany   owes   to   its   employees   the   duty  29   Ind.   App.   480,    64   N.    E.   675,   the 

of   using    "reasonable    care    in    keeping  court  said:     "We  think  the  rule  might 

the   cars   in   its   possession   and  use   in  be  stated  that  the  employer  must  exer- 

a   safe   condition,   both   as   to  the   con-  cise  ordinary  skill  and  care  to  provide 

struction  and  the  loading,"  is  not  open  a  safe  working  place;  or,  the  employer 

to   the    objection    that    it    requires    the  must  exercise  skill  and  care  to  provide 

employer    absolutely    to    keep    its    cars  an  ordinarily  safe  working  place." 
in  a  safe  condition.     Houston  &  T.  C.        A  charge  that  it  is  the  master's  duty 

R.   Go.   V.   Kelley    (1896)    13   Tex.  Civ.  to  use  "ordinary  care  to  provide  a  safe 

App.  1,  34  S.  W.  809,  46  S.  W.  863.    An  place  and  appliances"  is  not  erroneous 

instruction   directing   the   jury   to   find  under  the  decisions  of  the  Texas  courts, 

for    the    plaintiflF    if    his    injury    was  being  regarded   as  the  equivalent  of  a 

"caused   by   the    defective    condition   of  charge   to    the    effect   that   the   master 

defendant's  roadbed,"  and  such  condition  must   use    ordinary    care    to   furnish   a 

was  known  or  ought  to  have  been  known  "reasonably"  safe  place  and  appliances, 

to   the   defendant,   is   not   open    to   the  Belton   Oil    Co.   v.   Dimcan    (1910)    — 

objection  that  it  makes  the  company  an  Tex.  Civ.  App.  — ,  127  S.  W.  884. 
absolute    insurer    against    all    possible        In   Riidquist  v.   Empire  Lumber   Co. 

defects  in  the  roadbed,  where  the  jury  (1908)   104  Minn.  505,  116  N.  W.  1019, 

are   also   told   in    another   pare   of   the  it  was  held  that  a  charge  that  "it  was 

same  instruction  that  the  defendant  as-  the   duty  of  the   defendant  to   exercise 

sumed  towards  the  plaintiff  a  duty  to  ordinary  care  to  furnish  plaintiff  with 

keep  the  roadbed  "in  a  reasonably  safe  safe    appliances    and    instrumentalities 

condition."     Little   Rode   d   Ft.   S.   R.  with  which  to  do  his  work,  and  to  keep 

Co.  V.   Toss    (1892)    —  Ark.  — ,   18  S.  them  in  a  safe  condition,"  is  not  error. 

W.  172.  The    court   said:      "To   furnish   instru- 

In  International  &  G.  N.  R.  Co.  v.  mentalities  reasonably  safe  implies  that 
Trump  (1906)  100  Tex.  208,  97  S.  W.  the  master  is  required  to  exercise  ordi- 
464,  it  was  held  that  an  instruction  nary  care  in  their  selection;  and  if  he 
which,  if  standing  alone,  might  have  has  done  this,  he  has  complied  with  that 
led  the  jury  to  believe  that  the  railroad  degree  of  care  which  the  law  requires." 
company  was  bound  absolutely  to  fur-  And  see  Brusseau  v.  Lower  Brick 
nish  appliances  reasonably  safe,  was  not  Co.  (1907)  133  Iowa,  245,  110  N.  W. 
erroneous  where  further  instructions  577,  where  the  court  said  that  the  result 
expressly  told  the  jury  that  there  could  of  the  exercise  of  reasonable  care  is, 
be  no  recovery  in  the  absence  of  negli-  as  a  matter  of  common  knowledge,  the 
gence  in  the  furnishing  of  the  ap-  furnishing  of  reasonably  safe  ap- 
pliances, pliances. 

"The  whole  duty  of  defendant  to-  An  instruction  that  "it  was  the  duty 
ward  plaintiff  and  its  employees  was  to  of  the  defendant  to  furnish  a  reason- 
use  ordinary  care  in  furnishing  a  ably  safe  place  for  this  man  to  work" 
reasonably  safe  place  in  which,  and  is  not  misleading,  since  the  jury  must 
reasonably  safe  tools  with  which,  to  have  understood  that  "a  reasonably 
work."  McElhiney  v.  Friedman-Shelby  safe  place"  meant  such  a  place  as  would 
Shoe  Go.  (1911)  158  Mo.  App.  318,  138  be  reasonably  safe  with  reference  to 
S.  W.  60.  the    circumstances    and    conditions    at- 

8  In  Chicago,  L  d  L.  R.  Go.  v.  Taclcett  tending  the  conduct  of  the  business  in 

(1904)   33  Ind.  App.  379,  71  N.  E.  524,  question.      Augusta    v.    Oivens     (1900) 

the   court   said   that  the   difference   be-  111  Ga.  464,  36  S.  E.  830. 
tween   the   duty   to   furnish   reasonably        The   mere   fact   that   the   trial   court 

safe  machinery  and  appliances  and  the  instructed    the    jury    that    the    master 
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921.  [26]  Master's  obligations  limited  by  the  uses  for  which  the 
instrumentalities  were  designed.— A  general  principle  which  is  fre- 
quently conclusive  against  the  servant's  right  to  maintain  an  action 
is  that  the  master's  duty  in  respect  to  his  instrumentalities  is  re- 
stricted to  seeing  that  they  are  reasona.bly  safe  for  the  performance 
of  the  functions  for  which  they  are  designed. 

In  most  of  the  cases  in  which  this  principle  has  been  applied,  the 
justice  of  admitting  such  a  qualification  of  his  liability  is  too  obvious 
to  be  open  to  question.  Thus,  it  would  clearly  be  iinfair  to  require 
him  to  answer  for  an  injury,  where  the  emergency  which  tested  the 
quality  or  capacity  of  the  instrumentality  arose  out  of  an  occurrence 
which  implied  no  culpability  on  his  part.''    The  same  may  be  said  of 


was  bound  to  use  such  care  as  would 
maintain  his  appliances  "in  safe  con- 
dition," omitting  the  word  "reasonably" 
or  some  other  qualifying  expression,  is 
not  ground  for  reversal,  where  the 
charge  was  given  as  a  whole,  and  the 
correct  rule  was  laid  down  in  the  same 
subdivision  of  the  charge.  Atchison, 
T.  &  8.  F.  R.  Co.  V.  McKee  (1887)  37 
Kan.  592,  15  Pac.  484. 

It  is  not  error  to  charge  that  "it 
is  the  duty  of  the  employer  to  furnish 
a  suitable  and  safe  place,"  where  the 
answer  admits  that  the  place  was  dan- 
gerous, and  the  jury  was  not  misled. 
Grijalva  v.  Southern  P.  Co.  (1902)  137 
Cal.  569,  70  Pae.  622. 

In  Anderson  v.  Southern  R.  Co. 
(1905)  70  S.  C.  490,  50  S.  E.  202,  it 
was  held  that  an  instruction  that  the 
master  must  furnish  his  servant  "safe 
and  suitable  tools  and  appliances" 
stated  a  correct  principle  of  law,  and 
if  the  defendant  desired  further  ex- 
planation of  the  principle,  he  should 
have  requested  it. 

In  Jacotson  v.  Johnson  (1902)  87 
Minn.  185,  91  N.  W.  465,  the  court 
said:  "It  is  but  a  repetition  of  the 
usual  legal  rule  of  duty  imposed  upon 
the  employer,  so  often  laid  down  by  this 
and  other  courts,  to  hold  that  he  must 
furnish  reasonably  safe  appliances  to 
those  engaged  in  his  service." 

An  instruction  to  the  effect  that  the 
employer  owes  a  positive  duty  to  his 
employee  to  use  reasonably  safe  ap- 
pliances, and  to  use  reasonable  care  to 
provide  a  reasonably  safe  place,  and  to 
maintain  it  in  a  reasonably  safe  con- 
dition, was  held  to  be  a  correct  state- 


ment of  the  law,  in  Olson  v.  Ericlcson 
(1909)    53  Wash.  458,  102  Pac.  400. 

An  instruction  that  it  was  the  dutj' 
of  the  defendant  railroad  company  to 
keep  its  roadbed  and  appliances  in  prop- 
er and  safe  condition  was  approved  in 
Richey  v.  Southern  R.  Go.  (1904)  69 
S.  C.  387,  48  S.  E.  285,  although  it  was 
contended  that  such  an  instruction  im- 
posed upon  the  company  the  absolute 
duty  to  keep  its  roadbed  and  appliances 
safe. 

An  instruction  that  "it  was  the  duty 
of  the  defendant  to  furnish  the  plain- 
tiff with  the  ordinary  safe  appliances" 
was   approved   in  Stoeigert  v.   Klingev- ' 
smith   (1904)   210  Pa.  565,  60  Atl.  253. 

An  instruction  that  "the  duty  which 
the  law  imposes  upon  him  is  that  he 
furnish  reasonably  safe  appliances"  was 
approved  in  Womile  v.  Merchants' 
Grocery  Co.  (1904)  135  N.  C.  474,  47 
S.  E.  493. 

A  charge  that  it  was  the  absolute 
duty  of  the  defendant  to  exercise  reason- 
able and  due  care  to  provide  a  reason- 
ably safe  place  and  reasonably  safe 
and  well-constructed  appliances,  and  to 
keep  them  in  a  safe  and  proper  con- 
dition, having  due  regard  to  the  kind 
of  work  and  .the  conditions  under  which 
it  was  done,  was  upheld  in  Firment  v. 
Bermnd-WUte  Coal  Min.  Co.  (1908) 
162  Fed.  758,  affirmed  in  95  C.  C.  A. 
1,  170  Fed.  151. 

See  note  to  Armour  &  Go.  v.  Russell, 
6  L.R.A.(N.S.)  602. 

1  The  failure  of  a  railroad  company 
to  block  a  guard  rail  in  its  yard  is  not 
ground  for  recovery  by  a  switchman 
thrown  from  a  car,  whose  arm  was 
caught  and  crushed  between  the  guard 
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those  decisions  the  essential  presented  feature  of  which  is  that  the 
plaintiff  or  a  coemployee  caused  the  injury  by  putting  some  part  of 
the  plant  to  an  absolutely  improper  use.  "Although  it  is  a  master's 
duty  to  use  due  care  to  furnish  his  servants  tools  and  appliances  suit- 
able for  the  purpose  for  which  they  are  provided,  he  owes  them  no 
such  duty  when  they  put  his  tools  to  uses  for  which  they  were  not 
intended."  ^  It  is  "not  negligence  to  omit  a  precaution  applicable 
only  to  a  situation  which  did  not  in  fact  exist."  ^  It  is  universally 
agreed,  therefore,  that  an  employer  is  not  liable  where  the  servant's 
injury  was  not  caused  by  any  defect  in  the  appliance  which  affected 
its  safety  when  it  was  used  in  the  ordinary  manner  and  for  the  pur- 
poses for  which  it  was  intended.* 


rail  and  the  main  rail;  Blocking  being 
intended  only  to  prevent  feet  from  be- 
ing caught.  Rutledge  v.  Missouri  P.  R. 
Co.   (1S92)   110  Mo.  312,  19  S.  W.  38. 

Ties  are  sufficiently  strong  if  they  will 
support  a  train  as  long  as  it  is  on  the 
rails.  The  fact  that  a  train  moving  at 
the  rate  of  about  25  miles  an  hour,  runs 
off  the  track  after  derailment,  because 
the  ties  give  way,  is  not  evidence  of 
negligence  on  the  part  of  the  company. 
Ward  V.  Bonner  (1891)  80  Tex.  168,  15 
S.  W.  805. 

The  master  is  not  liable  for  injuries 
caused  by  the  blowing  out  of  a  plug  in 
a  steam  pipe  designed  to  stand  a  pres- 
sure of  4  or  5  pounds  to  the  square  inch, 
where  a,  fellow  servant  of  the  plaintiff 
subjected  the  pipe  and  plug  to  a  pres- 
sure of  100  pounds.  Utter  v.  Inter- 
national Paper  Co.  (1909)  134  App. 
Div.  806,  119  N.  Y.  Supp.  493. 

2  Morrison  v.  Burgess  Sulphite  Fibre 
Co.  (1900)  70  N.  H.  406,  85  Am.  St. 
Rep.  634,  47  Atl.  412. 

In  Durgin  v.  Munson  (1864)  9  Allen, 
396,  85  Am.  Dec.  770,  the  defect  in  an 
engine,  which  was  alleged  as  the  cause 
of  the  plaintiff's  injury,  was  the  insuf- 
ficiency of  the  brake  to  prevent  the  en- 
gine from  running  off  while  it  was 
turned  on  the  turntable.  It  was  held 
that  the  trial  court  should  have  per- 
mitted the  defendant  to  show  that,  be- 
fore the  accident,  instructions  had  been 
given  to  the  engineers  to  have  the 
wheels  of  the  engines  "chocked"  while 
turning  on  the  turntable,  and  that  the 
accident  occurred  by  failure  of  some 
servant  of  the  company  to  obey  instruc- 
tions. Said  Hoar,  J. :  "The  defects  of 
the  engine  in  the  abstract  were  not  the 


gist  of  the  plaintiff's  complaint;  but 
its  defects  at  the  time  and  for  the  serv- 
ice in  which  the  defendant  allowed  it 
to  be  used  when  it  ran  on  to  the  plain- 
tiff. If  it  were  fit  and  sufficient  for  use 
in  the  manner  in  which  the  defendant 
then  allowed  it  to  be  used,  its  insuf- 
fieienoy  for  other  service,  at  other  times, 
would  not  concern  the  plaintiff.  Now, 
it  is  plain  that  a  machine  may  be  safe 
and  fit  for  one  use  when  it  is  not  for 
another.  To  put  an  extreme  case,  by 
way  of  illustration:  Suppose  the  de- 
fendant had  a  worn-out  engine,  unfit  for 
any  service,  and  he  had  given  orders 
that  it  should  not  be  run  at  all,  yet 
some  workman  had,  without  his  knowl- 
edge, undertaken  to  run  it;  could  the 
master  be  held  responsible  to  the  fellow 
servant?  Suppose  a  car  that  was  not 
fit  to  run  with  steam  power  was  kept 
for  use  only  when  drawn  by  horses,  or 
an  engine  which  had  not  the  proper  ap- 
pliances for  a  locomotive  was  employed 
solely  as  a  stationary  engine;  would  an 
unauthorized  change  of  the  use  make 
the  master  liable  ?" 

3  Kern  v.  De  Castro  &  D.  Sugar  Ref. 
Co.   (1890)   125  N.  Y.  50,  25  N.  E.  1071. 

4  Yorh  V.  Kansas  City,  G.  &  S.  R.  Co. 
(1893)   117  Mo.  405,  22  S.  W.  1081. 

Machinery  is  not  negligently  con- 
structed when,  if  properly  used  in  the 
ordinary  manner,  it  is  safe  under  all 
conditions  which  will  probably  arise  in 
any  instance,  although  it  may  have  a 
defect  which  does  not  interfere  with  its 
safe  and  proper  use  for  the  purpose  for 
which  it  was  constructed.  Richmond  <C- 
D.  R.  Co.  V.  Dickey  (1892)  90  Ga.  49], 
16  S.  E.  212. 

The  cases  illustrating  this  rule  under 
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The  propriety  of  tlie  limitation,  viewed'as  a  rule  of  law,  excluding 
the  intervention  of  a  jury  altogether,  does  not  seem  to  be  equally  be- 


lts different  aspects  are  very  numerous, 
and  for  the  purpose  of  convenient  ref- 
erence are  classified  in  the  subjoined 
note  under  separate  headings  expressive 
of  the  special  nature  of  the  misuse  in- 
volved. 

(a)  Biding  on  vehicles  only  intended 
for  freight. — It  is  not  negligent  to  omit 
to  put  safety  appliances  upon  an  eleva- 
tor which  never  carries  passengers, 
from  which  and  its  well  the  servants 
are  excluded.  Kern  v.  De  Castro  &  D. 
Sugar  Ref.  Co.  (1890)  125  N.  Y.  50,  25 
N.  E.  1071;  Ross  v.  Cross  (1890)  17 
Ont.  App.  Rep.  31  (nonsuit  approved)  ; 
Eappes  V.  Broion  Shoe  Co.  (1905)  116 
Mo.  App.  154,  90  S.  W.  1158;  Young  v. 
Mason  StaUe  Co.  (1904)  96  App.  Div. 
305,  89  N.  Y.  Supp.  349 ;  Malaverneri  v. 
Turner  Ccmstr.  Co.  (1910)  141  App. 
Div.  360,  126  N.  Y.  Supp.  303;  Indian- 
apolis Abattoir  Co.-v.Neidlinger  (1910) 
174  Ind.  400,  92  N.  E.  169. 

A  master  is  not  liable  for  injuries  re- 
ceived by  an  employee  in  riding  upon  a 
freight  elevator  which  is  safe  and  suit- 
able for  the  purpose  for  which  it  is 
constructed,  and  of  the  kind  commonly 
used  for  the  carriage  of  freight. 
Biordan  v.  Ocean  8.  S.  Co.  (1890)  32 
N.  Y.  S.  R.  328,  n  In.  Y.  Supn.  57.  af- 
firmed in  (1891)  124  N.  Y.  655,  26  N. 
E.  1027.  'lo  same  eflect  see  nelcti  v. 
Allen  (1868)  98  ilass.  572;  Hoehmann 
V.  Moss  Engraving  Co.  (1893)  4  Misc. 
160,  23  N.  Y.  Supp.  787. 

That  a  "push  car"  designed  for  use  by 
section  hands  in  moving  heavy  ma- 
terials short  distances,  and  intended  to 
be  pushed,  not  ridden,  is  not  furnished 
with  brakes,  is  not  negligence  rendering 
the  railroad  company  liable  for  the 
death  of  a  section  hand  killed  by  jump- 
ing off  after  riding  the  car  down  a  steep 
grade.  York  v.  Kansas  City,  0.  &  S.  B. 
Co.  (1893)  117  Mo.  405,  22  S.  W.  1081. 
Compare  also  the  decision  that  there  is 
no  duty  on  the  part  of  a  contractor  en- 
gaged in  the  excavation  of  a  tunnel  to 
see  that  the  "dump"  cars,  provided  sole- 
ly for  the  conveyance  of  materials,  are 
in  such  a  condition  that  a.  civil  engineer 
in  the  service  of  the  contractor's  em- 
ployer can  ride  upon  them  safely. 
Morris  v.  Brown  (1888)  111  N.  Y.  318, 
7  Am.  St.  Rep.  751,  18  N.  E.  722. 

(b)   Appliances   improperly   used  for 


the  support  of  a  servant's  person. — The 
canvas  cover  at  the  top  of  a  sloping  ele- 
vator shaft  in  a  mill  is  not  intended  to 
support  the  weight  of  a  servant,  and  he 
steps  upon  it  at  his  peril.  Morrison  v. 
Burgess  Sulphite  Fibre  Go.  (1900)  70 
N.  H.  406,  85  Am.  St.  Rep.  634,  47  Atl. 
412.  Compare  Schmidt  v.  Leistehow 
( 1889 )  6  Dak.  386,  43  N.  W.  820  ( serv- 
ant stood  on  spouting  running  between 
the  different  stories  of  a  flouring  mill, 
for  the  purpose  of  passing  mill  stuffs, 
and  it  gave  way  under  him),  and  Car- 
roll V.  Union  B.  Co.  (1906)  52  Misc. 
163,  101  N.  Y.  Supp.  745  (conductor  on 
street  car  made  use  of  band  intended 
only  to  hold  sign,  to  support  his 
weight ) . 

A  master  is  not  botmd  to  furnish  a 
mullion  of  a  window,  in  a  flat  roof, 
strong  enough  to  bear  the  weight  or  any 
part  of  the  weight  of  a  servant  directed 
to  go  upon  the  roof  and  replace  a  pane 
of  glass  in  the  window.  Saunders  v. 
Eastern  Hydraulic  Pressed  Brick  Co. 
(1899)  63  iST.  J.  L.  554,  76  Am.  St.  Rep. 
222,  44  Atl.  630. 

One  employed  in  shifting  and  hand- 
ling cars  in  a  railroad  yard,  and  run 
over  after  falling  from  the  pilot  of  an 
engine  on  which  he  attempted  to  ride, 
cannot  complain  that  the  slats  of  the 
pilot  were  insufficient  to  afford  a  reason- 
ably safe  footing,  since,  if  the  defect  be 
regarded  as  not  obvious,  it  is  still  evi- 
dent that  pilots  are  not  constructed  for 
riding  purposes.     Young  v.  Boston  &  M. 

B.  Co.  (1898)  69  N.  H.  356,  41  AtL  268. 
A    railroad    is    not    chargeable    with 

negligence  because  a  number  plate  on  an 
engine,  designed  merely  to  identify  the 
engine,  was  not  so  securely  fastened  as 
to  serve  as  a  support  for  an  employee 
as  he  passed  over  the  pilot.  McCauley 
V.  Southern  B.  Co.    (1897)    10  App.  D. 

C.  560. 

A  railroad  company  is  under  no  duty 
to  a  brakeman  to  have  the  end  gate  of 
a  gondola  car,  properly  constructed  for 
the  purpose  for  which  it  was  intended, 
securely  fastened  so  as  to  allow  him  to 
use  it  as  a  hand-hold  in  attempting  to 
alight  from  the  car  in  motion.  Craham 
V.  Chicago,  St.  P.  M.  &  0.  B.  Co.  (1894) 
62  Fed.  896. 

An  employee  hauling  buckets  of  tar 
up  on  a  roof  lost  his  balance,  and,  ia 
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yond  dispute  in  a  third  class  of  cases,  viz.,  those  in  which  the  circum- 
stances which  eventuated  in  disaster  were  brought  about  by  an  act  of 


falling,  grasped  a  triangular  wooden 
"horse,"  used  as  an  appliance  in  haul- 
ing up  the  buckets.  The  "horse"  was 
insufficient  to  withstand  the  strain,  and 
fell  with  him.  Held,  that  a  peremp- 
tory instruction  for  defendant  was 
proper,  since  the  fact  that  the  "horse" 
fell  when  jerked  by  plaintiff  did  not 
show  that  it  was  insufficient  for  the  use 
for  which  it  was  intended.  Bell  v. 
Refuge  Oil  Mill  Go.  (1899)  77  Miss. 
387,  27  So.  382. 

An  employee  cannot  recover  for  an 
injury  caused  by  the  breaking  of  a 
switch  board  upon  which  he  was  stand- 
ing, due  to  the  stepping  thereon  of  a 
fellow  servant  in  an  attempt  to  cross 
from  one  part  of  the  building  to  an- 
other, where  such  board  was  intended 
for  the  purposes  of  a  switch  board  only, 
and  not  as  a  part  of  a  passageway. 
Teetsel  v.  Simmons  (1895)  60  N.  Y.  S. 
E.  34,  34  N.  Y.  Supp.  972. 

A  workman  cannot  recover  against 
his  employer  for  injuries  caused  by  fall- 
ing from  a  scaffold  on  the  giving  way 
of  a  stay  lath  to  which  he  was  holding 
while  leaning  over  to  catch  his  tools 
thrown  to  him  from  below,  where  such 
stay  lath  was  intended  solely  to  keep 
the  posts  of  the  scaffold  upright.  Cre- 
barry  v.  National  Transit  Go.  (1894)  77 
Hun,  74,  28  N.  Y.  Supp.  291. 

A  railroad  company  discharges  its 
duty  to  an  employee  in  furnishing  a 
brake  staff  on  a  car  sufficient  for  the 
use  for  which  it  is  intended,  although  it 
gives  way  when  he  attempts  to  use  it  as 
a  hand-hold  in  climbing  on  the  car  while 
moving.  Elgin,  J.  &  E.  R.  Co.  v. 
Docherty  (1895)  66  HI.  App.  17.  See 
also,  to  same  effect,  Jayne  v.  Sebewaing 
Coal  Go.  (1896)  108  Mich.  242,  65  N. 
W.  971  (miner  when  about  to  ascend 
a  shaft  in  a  cage  took  hold  of  a  loose 
nut,  not  intended  as  a  hand-hold,  and 
not  affecting  the  safe  operation  of  the 
machine,  and  had  his  hand  crushed 
when  the  cage  started)  ;  New  York  &  N. 
J.  Teleph.  Co.  v.  Speieher  (1896)  59 
N.  J.  L.  23,  39  Atl.  661  (lineman  used 
a  cross-bar  carrying  wires  as  a  support 
in  climbing  a  pole)  ;  Valparaiso  Light- 
ing Co.  V.  Letherman  (1910)  46  Ind. 
App.  303,  92  N.  E.  346  (railing  on 
bridge)  ;  Kreye  v.  Longville  Long  Leaj 
Lumber  Co.    (1910)   120  La.  767,  52  So. 


1018  (shafting)  ;  Marsen  v.  Nichols 
Copper  Co.  (1909)  134  App.  Div.  294, 
118  N.  Y.  Supp.  867,  appeal  dismissed 
in  (1911)  201  N.  Y.  549,  95  N.  E.  1133 
(workman  stood  on  slats  covering  a 
vat)  ;  Govit  v.  Tucker  Electrical  Constr. 
Co.  (1910)  65  Misc.  567,  120  N.  Y. 
Supp.  870  (steam  pipes  used  as  sup- 
port for  scaffold). 

A  railroad  company  is  not  negligent 
in  furnishing  a  standard  on  a,  fiat  car 
which  is  sufficient  for  the  purpose  for 
which  it  is  intended,  i.  e.,  to  hold  the 
load  on  the  car,  although  it  is  not  suf- 
ficient to  furnish  a  safe  hand  hold  for 
a  brakeman  who  attempts  to  put  it  to 
such  use.  Chicago,  R.  I.  &  P.  R.  Go.  v. 
Murray  (1908)  85  Ark.  600,  16  L.E.A. 
(N.  S.)   984,  109  S.  W.  549. 

A  brace  to  support  a  roof  need  not  be 
strong  enough  to  be  used  as  a  hand 
hold.  Babcock  Bros.  Lumber  Co.  v. 
Johnson  (1904)  120  Ga.  1030,  48  S.  E. 
438. 

(c)  Doing  work  in  a  manner  differ- 
ent from  that  contemplated  by  the  em- 
ployer.— If.  a  safe  way  is  provided  for 
doing  certain  work,  the  servant  adopts 
a  different  way  at  his  own  risk.  Hence, 
the  owner  of  a  sawmill  in  which  is  a 
saw,  the  upper  portion  of  which  is  cov- 
ered by  a  sleeve  which  is  raised  by  a 
jack  screw  and  levers  so  as  to  make  an 
opening  through  which  a  man's  arm  can 
be  thrust,  intended  for  the  use  of  levers 
in  regulating  the  tension,  is  not,  as  mat- 
ter of  law,  required  to  foresee  that  an 
employee  might  thrust  his  arm  through 
such  opening  and  the  sleeve  fall  because 
of  a  defective  nut,  where  other  openings, 
known  to  the  employee,  have  been  pro- 
vided through  which  one's  arm  could 
be  put  with  safety.  Rysdorp  v.  George 
Pankratz  Lumber  Go.  (1897)  95  Wis. 
622,  70  N.  W.  677. 

A  railroad  company  is  not  liable  for 
an  injury  occasioned  by  running  a  train 
with  excessive  speed  over  a  short  con- 
necting track  which  is  seldom  used,  and 
then  only  for  a  particular  purpose.  It 
is  not  required  to  keep  such  a  track  in 
the  same  state  of  repair  as  that  part  of 
the  road  which  is  constantly  serving  the 
purposes  of  transportation.  Stetler  v. 
Chicago  d  N.  W.  R.  Go.  (1879)  46  Wis. 
497,  1  N.  W.  112;  Voshefskey  v.  Hill- 
side Coal  &  I.  Co.   (]897)  21  App.  Div. 
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the  injured  person  which  was  perfectly  proper  in  itself,  and  not  im- 
probable, or  even  very  probable  under  the  circumstances.     It  is  diffi- 


]68,  47  N.  Y.  Supp.  386  (servant  in- 
jured while  riding  on  a  loaded  car, — an 
act  declared  unlawful  by  a,  Pennsyl- 
vania statute) . 

An  employer  is  not  liable  where  a 
wedge  was  suflBciently  strong  to  hold  a 
heavy  casting  while  quiescent,  but  broke 
when  a  servant,  in  trying  to  lift  the 
casting  without  help,  allowed  it  to  roll 
against  the  wedge,  and  so  caused  it  to 
fall  on  him.  McGoldrick  v.  Metcalf 
(1891)  37  N.  Y.  S.  R.  611,  14  N.  Y. 
Supp.  269. 

An  employee  cannot  recover  for  in- 
juries received  from  operating  a  saw, 
with  the  guard  thereof  placed  by  him- 
self in  a  position  different  from  that  in- 
tended. The  fact  that  it  might  have 
been  useless,  or  even  dangerous  in  othei' 
ways,  if  places  where  it  was  intended  to 
be  placed,  is  immaterial.  Cluny  v.  Cor- 
nell Mills  (1893)  160  Mass.  218,  35  N. 
E.  772. 

A  master  is  not  liable  for  injuries 
caused  by  the  breaking  of  an  appliance 
under  an  excessive  strain  put  upon  it 
by  the  injured  person's  fellow  servants. 
Throclcmorton  v.  Missouri,  K.  d  T.  K. 
Go.  (1896)  14  Tex.  Civ.  App.  222,  39 
S.  W.  174. 

It  is  not  necessary  for  a  railroad 
company  to  furnish  a  frog  so  me- 
chanically perfect  that  an  employee  may 
run  a  light  tricycle  with  wheels  of 
small  diameter  in  safety  at  a  very  rapid 
rate.  Tmtchell  v.  Minmeapolis,  St.  P. 
&  8.  Ste.  M.  R.  Go.  (1909)  107  Minn. 
383,  120  N.  W.  531. 

(d)  Doing  work  with  an  a/ppliance 
not  designed  for  such  a  function. — No 
liability,  as  for  defective  machinery,  is 
established  where  carpenters  use  a  team 
to  raise  a  bent  for  the  support  of  a 
tank,  instead  of  waiting  for  the  engine 
which  had  usually  furnished  the  power, 
and,  owing  to  the  team's  not  being 
strong  enough,  the  bent  falls  back  upon 
one  of  the  men.  McPherson  v.  Pacific 
Bridge  Co.  (1891)  20  Or.  486,  26  Pac. 
560. 

A  foreman  of  a  construction  train, 
who  uses  a  stanchion  for  the  purpose  of 
keeping  in  position  upon  a  sharp  curve 
the  cable  by  which  a  plough  is  dragged 
over  flat  cars  loaded  with  gravel,  can- 
not recover  for  injuries  caused  by  the 
giving  way  of  the  stanchion  by  reason 


of  the  rotten  condition  of  a  sill,  where 
it  appears  that  the  company  has  fur- 
nished shives  or  ground-wheels,  especial- 
ly adapted  to  keep  the  cable  in  place 
under  such  circumstances,  and  to  sup- 
port the  strain.  Illinois  C.  R.  Go.  v. 
Daniels  (1895)  73  Miss.  258,  19  So.  830. 

An  employer  who  supplies  safe  and 
proper  tools  is  not  liable  to  an  employee 
injured  by  using,  under  the  direction  of 
the  foreman  over  him,  a  tool  not  fur- 
nished for  or  safely  adapted  to  the 
work.  Maher  v.  Thropp  (1896)  59  N. 
J.  L.  186,  35  Atl.  1057. 

Negligence  cannot  be  imputed  to  a 
master  where  the  evidence  is  merely 
that  a  ladder  gave  way  when  spliced  to 
another  by  the  employees  for  the  pur- 
pose of  forming  a  temporary  appliance, 
and,  for  aught  that  appears,  it  would 
have  been  of  sufficient  strength  to  be 
used  by  itself.  McKay  v.  Hand  (1897) 
168  Mass.  270,  47  N.  E.  104. 

The  fact  that  an  engine  stands  on  a 
trestle  when  the  train  halts  at  a  certain 
station  does  not  raise  a  duty  to  lay  a 
platform  upon  it  to  enable  the  engineer 
to  examine  his  engine  more  safely, — not, 
at  all  events,  in  the  absence  of  evidence 
showing  that  such  examination  was  re- 
quired by  the  regulations  of  the  com- 
pany. Chicago,  B.  &  Q.  R.  Co.  v.  Ahend 
(1880)   7  111.  App.  130. 

A  servant  who  uses  a  short  stick  to 
clean  sawdust  out  of  the  hopper  under- 
neath a  circular  saw  assumes  the  risk  of 
doing  so.  Henry  Wrape  Co.  v.  Huddle- 
ston  (1899)   66  Ark.  237,  50  S.  W.  452. 

In  Gahill  v.  Hilton  (1887)  106  N.  Y 
512,  13  N.  E.  339,  where  the  plaintiflf 
was  injured  while  standing  on  a  ladder 
attempting  to  repair  machinery,  one  of 
the  grounds  on  which  the  right  to  re- 
cover was  denied  was  that  there  was 
no  proof  that  the  ladder  had  been  de- 
signed for  the  use  to  which  the  plain- 
tiff put  it. 

The  master  is  not  liable  for  injuries 
due  to  the  use  of  a  heavy  chain  in  hoist- 
ing beams,  where  it  was  suitable  for 
hoisting  some  things,  and  suitable 
straps  had  been  furnished  for  the  beams. 
Conroy  v.  Morrill  &  W.  Constr.  Co. 
(1907)    194   Mass.   408,   80   N.   E.   489. 

An  experienced  foreman  of  a  saw- 
mill, who  undertakes  to  unload  saw 
logs  with  a  pinch  bar  because  the  bull 
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cult  to  admit  that  tlie  elements  thus  involved  present  a  situation 
which,  in  every  instance,  will  justify  a  court  in  declaring  that  the 
master  was  not  bound  to  make  such  arrangements  as  would  have  ob- 
viated the  accident.  Such  a  declaration  may  be  permissible  where 
the  servant's  act,  if  not  positively  negligent,  was  one  which  he  could 
not  have  been  reasonably  expected  to  commit,  inasmuch  as  there  was 
an  alternative  and  safe  course  open  to  him.^ 

But  it  is  impossible  not  to  feel  some  doubt  as  to  the  correctness  of 
the  decisions  which  virtually  amount  to  an  affirmation  of  the  doctrine 
that  a  master's  duty  is  fulfilled  if  his  instrumentalities  are  reason- 
ably safe  for  one  special  and  primary  purpose,  although  the  work 
which  he  assigns  to  his  servants  may  render  it  absolutely  necessary  to 
use  them  for  other  purposes  as  well,- — as,  where  brakemen  and  other 
employees  working  about  trains  have  been  held  unable  to  maintain 
an  action,  on  the  ground  that  the  purpose  of  a  roadbed  of  a  railway 
is  to  serve  as  a  track  for  the  running  of  trains,  and  not  as  a  path  for 
employees  to  walk  upon.^  Sxich  decisions,  it  is  submitted,  really  beg 
the  very  question  to  be  determined ;  that  is  to  say,  whether  there  was 


wheel  by  which  they  were  usually  un- 
loaded was  out  of  order,  assumes  the 
risk  of  injury  therefrom.  Bush  v.  Wood 
(1908)   8  Cal.  App.  647,  97  Pac.  709. 

(e)  Using  a  part  of  the  master's 
premises  for  a  purpose  for  which  it  was 
not  intended. — An  employee  of  a  coal- 
mining company  who,  becoming  affected 
by  bad  air,  abandoned  work  and  walked 
down  an  entryway  to  the  first  finished 
cross  cut,  to  obtain  a  supply  of  fresh 
air,  cannot  recover  from  his  employer 
for  injuries  sustained  in  using  the  cross 
cut  as  a  passageway,  knowing  it  was  not 
designed  for  that  purpose,  but  was 
constructed  for  the  circulation  of  air 
in  the  mine.  Lenk  v.  Kansas  c6  T.  Coal 
Co.  (1899)  80  Mo.  App.  374,  2  Mo.  App. 
Rep.  589. 

As  the  gaps  left  between  cars  from 
time  to  time  in  the  process  of  shifting 
cars  in  a  yard  are  not  designed  for  the 
purpose  of  furnishing  employees  with  a 
passage,  one  of  those  employees  assumes 
the  risk  of  such  an  opening  being  sud- 
denly closed  up  without  any  notice  to 
him.  Plunlcett  v.  Central  of  Ga.  R.  Co. 
(1898)  105  Ga.  203,  3.0  S.  E.  728  (First 
App.  [1897]  102  Ga.  577,  27  S.  E.  682). 

The  employee  of  a  factory  cannot  re- 
cover for  injuries  received  while  using 
as  a  door,  without  the  master's  knowl- 
edge, a  hole  cut  in  the    wall,    for    the 


purpose  of  throwing  out  sawdust. 
Straw  V.  Pittsfield  Shoe  Co.  (1911)  76 
N.  H.  35,  79  Atl.  495. 

6  A  street  railway  company  is  not 
guilty  of  negligence  toward  a  workman 
employed  upon  a  temporary  track,  in 
locating  such  track  so  close  to  the  gird- 
er between  the  pillars  of  an  elevated 
railroad  structure  that  one  cannot  stand 
between  a  car  passing  on  the  track  and 
such  girder,  where  there  is  nothing  to 
prevent  the  workman  from  stepping  to 
the  other  side  of  the  track  upon  the  ap- 
proach of  the  car.  Sullivan  v.  Third 
Ave.  R.  Co.  (1897)  19  App.  Div.  195, 
45  N.  Y.  Supp.  1083.  The  court  said: 
"It  was  not  a  part  of  the  scheme  of  con- 
struction that  a  man  should  stand,  for 
the  purposes  of  work,  between  the  girder 
and  the  car." 

6  Allowing  a.  cross-tie  to  remain  on  a 
trestle,  with  a  bit  of  decayed  sap  in  it, 
is  not  negligence  as  regards  a  conductor 
who  has  to  cross  it  to  flag  a  train,  where 
there  is  no  evidence  that  the  tie  was  not 
otherwise  sound  and  suitable  for  the 
use  for  which  it  was  intended.  East 
Tennessee,  V.  &  G.  R.  Co.  v.  Reynolds 
(1894)  93  Ga.  570,20  S.  C.  70. 

A  switchman  who  is  injured  while  at- 
tempting to  couple  ears  upon  a,  track 
used  for  the  purpose  of  making  repairs 
to  cars  placed  thereon,  and  not  for  mak- 
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really  a  diversion  of  the  instrumentalities  within  the  meaning  of  the 
i^rinciple.  It  seems  impossible,  without  an  essential  logical  incon- 
sistency, to  assert,  as  matter  of  law,  that  the  master  is  not  liable,  and 
at  the  same  time  to  lay  it  down  that  his  liability  is  for  the  jury  to  de- 
termine when  there  is  evidence  that  the  use  of  the  instrumentality 
which  caused  the  injury  was  in  pursuance  of  a  custom  acquiesced 
in  by  the  master.  See  §  923,  post.  Acquiescence  is  not,  to  say  the 
least,  any  stronger  evidence  of  the  master's  authority  to  make  that  use 
of  it  than  is  the  fact  of  the  servant's  being  required  to  do  work  which 
cannot  be  done  without  putting  it  to  that  use.  Whether  the  instru- 
mentality in  question  was  actually  designed  for  the  use  to  which  it 
was  put  is,  in  doubtful  cases,  a  question  for  the  jury.''  The  mere 
fact  that  an  appliance  happens  to  be  placed  where  it  can  be  used  for 
the  performance  of  the  work  which  the  injured  servant  undertook  to 
do  with  it  does  not  warrant  the  inference  that  the  master  intended 
that  he  should  use  it  as  he  did,  or  the  inference  that  he  was  in  fault 
in  not  knowing  that  he  was  likely  to  do  so.  Any  other  rule  would 
involve  the  consequence  that  every  master  who  leaves  any  implement 
upon  his  premises,  which  his  servants  cannot  safely  use  for  every  pur- 
pose which  suits  their  convenience,  sets  a  trap  for  them.* 

ing  up  trains,  cannot  recover  for  such  "There   is   no   force    in    the    plaintiff's 

injury,  where  it  was  caused  by  his  ac-  claim  that  the  defendants  set  a  trap  for 

cidentally   stepping  upon   a   car   spring  him    when    they    covered    this    part    of 

concealed  from  sight  by  grass  growing  their  elevator  with  canvas,  and  did  not 

on  the  track.     Williams  v.  St.  Louis  &  tell  him  of  the  fact;  for  a  master  sets  a 

8.  F.  R.  Co.   (]893)   119  Mo.  316,  24  S.  trap  for  his  servant  only  when  he  in- 

W.  782.    For  other  cases  to  the  same  ef-  vites   him   into   a   dangerous   situation, 

feet,  see  chapter  Xli.,  post.  or  creates  or  suffers  one  to  exist  in  a 

7  Where  a  braJseman  in  alighting  from  place  where  he  knows  or  ought  to  know 
a  train  in  the  discharge  of  his  duty,  his  servant  is  likely  to  go.  .  .  .  The 
while  crossing  a  bridge,  stepped  into  a  case  does  not  show  that  the  defendants 
recess  or  pocket  which  was  surrounded  either  intended  for  the  plaintiff  to  use 
by  a  railing  which  broke,  causing  him  this  elevator  as  he  did,  or  knew,  or  were 
to  fall  to  the  ground,  it  is  proper  to  in-  in  fault  for  not  knowing,  that  he  was 
struct  the  jury  that  the  company  was  likely  to  do  so.  A  person  is  not  in  fault 
liable  to  him  for  the  injuries  which  he  for  not  knowing  particular  facts,  un- 
received,  if  the  recess  was  intended  for  less  circumstances  exist  which  would 
the  use  of  employees,  and  the  railing  put  a  man  of  average  prudence  upon  in- 
was  defective,  and  its  defective  condi-  quiry,  .  .  .  and  no  such  circum- 
tion  was  known,  or  might  by  the  exer-  stances  were  shown.  ...  If  the 
cise  of  ordinary  care  have  been  known,  ■  ^^^  ^^^^^  ^-^^^^  ^j^g  defendants 
to  defendant,  and  was  unknown  to  ^^  ,  ^  ^^  j^^^^  ^^^^^  ^j^^^  j^^  ^^^j^  ^^^ 
pamt.ff,  and  could  not,  by  the  exercise  =  ^^^,^  ^^^^  ^  ^^^  ^^^ 
of  reasonable  care,  have  been  known  to  '  y  j  i  j  i  t  n.  j.i. 
him.  Southern  R.  Co.  V.  Cooper  (1901)  ^o^^^"^  ^^en  the  defendants  left  the 
23  Ky.  L   Rep.  290,  62  S.  W.  858.  gutter  as  they  did;   for  that  would  be 

8  Morrison  v.  Burgess  Sulphite  Fibre  finding  that  they  suffered  a  dangerous 
Co.  (1900)  70  N.  H.  406,  85  Am.  St.  situation  to  exist  upon  a  part  of  their 
Rep.  634,  47  Atl.  412-414  (facts  stated  premises  which  they  knew  their  serv- 
in   note   2,   supra).     The    court    said:  ants  were   accustomed  to  use  in  doing 
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[It  has  been  held  that  it  is  the  use  to  which  the  appliance  or  place 
was  actually  put  at  the  time  of  the  accident  that  is  decisive  of  the 
master's  culpability,  rather  than  the  use  to  which  the  master  intended 
to  put  it,  so  that  no  liability  attaches  where  the  appliance  or  place 
was  put  to  a  temporary  use  involving  less  strain  than  the  permanent 
use  intended,  provided  it  was  reasonably  safe  for  such  temporary 
use,  although  not  reasonably  safe  for  the  permanent  use  to  which  it 
was  intended  to  be  put.*] 

922.  [27]  Rationale  of  this  limitation. — The  nonliability  of  the 
master  under  the  circumstances  referred  to  in  the  preceding  section 
may  be  rested  upon  various  grounds. 

In  one  point  of  view  its  essential  basis  is  that,  if  new  functions 
are  imposed  upon  the  instrumentalities  by  the  servants  themselves,  a 
situation  supervenes  which  the  master  cannot  be  held  to  have  antici- 
pated. The  necessary  inference,  therefore,  is  that  he  is  not  bound 
to  provide  for  the  dangers  created  by  it.    See  chapter  xliii.,  fost. 

In  another,  it  may  be  said  that  the  senrant  who  departs  from  the 
directions  of  the  master  as  to  the  manner  of  using  the  instrumentali- 
ties is  chargeable  with  a  full  comprehension  of  the  conditions,  and 
therefore  assumes  all  the  risk  incident  to  his  action.^ 

In  another,  the  inability  to  maintain  the  action  is  considered  as  re- 
sulting from  the  servant's  contributory  negligence.* 

As  indicated  by  such  decisions  as  those  cited  in  subd.  (d)  of  note  4  of 
the  preceding  section,  the  logical  situation  involved  in  cases  of  this 
type  is  to  some  extent  analogous  to  that  presented  by  those  in  which 
the  master  is  absolved  for  the  reason  that,  as  respects  the  time  or 
place  of  the  accident,  the  injured  servant  was  a  mere  trespasser,  or 
at  most  a  licensee,  because  he  was  not  acting  within  the  scope  of  his 
employment.     See  chapter  lxvi.,  post. 

their   work."     See  also  the  cases  cited  whether  it  was  reasonably  safe  for  the 

in  note  4,  supra.  strain   it  was   subjected  to  during  the 

And  see  Babcock  Bros.  Lumber  Go.  v.  construction. 
Johnson   (1904)   120  Ga.  1030,  48  S.  E.        ^  Illinois  G.  R.  Go.  v.  Daniels   (1895) 

438.  73  Miss.  258,  19  So.  830. 

9  In    Ghristensen   v.    Haioley    (1910)        2  "If   the   servants   undertake   to   use 

61   Wash.    14,    111   Pac.     1061,    in    an  machinery  or  instruments  for  purposes 

action  for   injuries   caused  by  the   col-  for  which  they  were  not  designed,  and 

lapse  of  a  temporary  trestle  intended  as  for  which  the  employer  had  no  reason 

the  foundation  of  a  temporary  railroad  to   suppose   they   would   be   used,   it   is 

for  conveying  dump  cars,  the  trestle  giv-  their  own  fault  or  folly  if  harm'  comes 

ing   way    during   the   process     of     con-  from   it."     Felch  v.   Allen     (1868)     98 

struetion,   it  was  held  error  to  submit  Mass.  572.   See,  to  same  effect,  Guenther 

to   the   jury   the   question   whether   the  v.  Lockhart   (1891)   40  N.  Y.  S.  R.  942, 

trestle  was  safe  for  the  use  to  which  it  16  N.  Y.  Supp.  717,    affirming     (1893)' 

was  to  be  put,  but  the    question    was  137  N.  Y.  529,  33  N.'  E.  336. 
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923.  [28]  Diversion  to  new  uses  by  the  master  himself,  or  with  his 
consent. — [f  new  functions  are  imposed  upon  an  instrumentality  by 
the  master  himself  or  his  representative,  and  the  servant  is  thereby 
exposed  to  undue  risks,  the  master  must  answer  for  any  injury  re- 
sulting from  those  risks,  and  cannot  excuse  himself  by  showing  that 
the  instrumentality  was  a  suitable  one  for  the  performance  of  the 
work  for  which  it  was  originally  supplied.^  The  master's  acquies- 
cense  in  the  use  of  an  appliance  for  some  purpose  other  than  that  for 
which  it  was  intended  puts  him  in  the  same  position  as  if  the  appli- 
ance had  been  originally  furnished  for  that  purpose.*  Accordingly, 
a  qualification  of  this  rule,  that  a  servant  cannot  recover  in  the  ab- 
sence of  evidence  showing  that  the  appliance  in  question  was  con- 
structed with  reference  to  the  use  to  which  it  was  being  put  when 
the  accident  occurred,  is  adinitted  in  cases  where  it  appears  that  it 
was  customary  for  employees  to  put  it  to  that  use,  and  that  the  mas- 
ter knew  of  this  custom.*    But  the  mere  fact  that  an  appliance  had 


1  Coll  V.  WesUnghouse  Electric  &  Mfg. 
Co.  (1911)  230  Pa.  86,  79  Atl.  163; 
Texas  O.  R.  Co.  v.  Oeorge  (1905)  40 
Tex.  Civ.  App.  267,  89  S.  W.  1091; 
Richards  v.  Hayes  (1897)  17  App.  Div. 
422,  45  N.  Y.  Supp.  234;  Bowen  v 
Chicago,  B.  &  K.  C.  R.  Go.  (1888)  9S 
Mo.  268,  8  S.  W.  230  (holding  that, 
where  a  temporary  bridge  designed, 
among  other  things,  for  the  support  of 
a  pile-driver,  gives  way  owing  to  the 
oscillation  produced  by  the  operation  of 
the  machine,  the  fact  that  it  was  built 
,on  a  standard  plan  found  to  be  safe  for 
ordinary  purposes  does  not  absolve  the 
master). 

Where  an  ordinary  road  engine  is 
used  by  order  of  the  foreman  of  a 
switching  crew,  a  member  of  that  crew 
who  is  injured  owing  to  the  want  of  the 
footboard  and  hand-holds  ordinarily 
found  on  engines  specially  constructed 
for  switching  purposes  may  recover 
damages.  Illinois  C.  R.  Co.  v.  John- 
son (1900)  95  111.  App.  54,  affirmed  in 
(1901)  191  111.  594,  61  N.  E.  334,  where 
only  a  point  of  practice  was  considered. 

The  use  of  a  crane  for  tearing  up 
rails  on  a  disused  track  may  properly 
be  found  to  be  negligence.  Welsh  v. 
Voir  (1885)  12  Sc.  Sess.  Cas.  4th  series, 
590. 

On  the  other  hand,  it  has  been  held 

that   negligence   could   not   be   inferred 

from  the  use   of   a  traction  engine  tO' 

pull  up  an  old  wreck  from  the  bottom 

M.  &  S.  Vol.  III.— 155. 


of  a  harbor.  But  this  case  seems  to  be 
really  based  upon  the  fact  that  the 
modus  operandi  had  been  carefully  ex- 
plained to  the  workmen,  and  that  they 
were  quite  as  competent  to  judge  of  the 
danger  of  this  extemporized  use  of  the 
engine  as  the  master  himself.  Bruce  v. 
Barclay  (1890)  17  So.  Sess.  Cas.  4th 
series,  811. 

See  note  to  Chicago,  R.  I.  &  P.  R.  Co. 
V.  Murray,  16  L.R.A.(N.S.)  984. 

2  Lauter  v.  Duckworth  ( 1897 )  19  Ind. 
App.  535,  48  N.  E.  864;  Bahcoch  Bros. 
Lumber  So.  v.  Johnson  (1904)  120  Ga. 
1030,  48  S.  E.  438;  Thompson  v.  Chica- 
go, M.  &  St.  P.  R.  Co.  (1911)  27  S.  D. 
567,  132  N.  W.  158. 

3  Wallace  v.  Seaboard  Air  Line  R.  Co. 

(1906)  141  N.  C.  646,  13  L.R.A.(N.S.) 
384,  54  S.  E.  399;  Lyle  v.  Alabama  G. 
8.  R.  Co.  (1906)  76  C.  C.  A.  301,  145 
Fed.      611;      Williams     v.     Hennefield 

(1909)  57  Tex.  Civ.  App.  54,  120  S.  W. 
567;  McCaffrey  v.  Tamm  Bros.  Glue 
Co.  (1909)  143  Mo.  App.  24,  123  S.  W. 
944  (method  df  loading  wagons)  ;  Young 
V.  Boston  &  M.  R.  Co.  (1898)  69  N.  H. 
356,  41  Atl.  268. 

A  brakeman  was  set  to  work  in 
switching  with  a  road  engine  regularly 
used  for  that  purpose,  but  unprovided 
with  any  special  hand-hold  in  front  nec- 
essary to  his  work.  No  particular  pro- 
jection was  used,  and  the  use  of  any 
particular  one  was  not  forbidden.  The 
brakeman  used  the  figure  plate,  which 
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been  diverted  to  new  uses  before  the  accident  in  suit  will  not  render 
the  master  liable,  if  that  diversion  occurred  without  his  knowledge  or 
consent.*  Nor  is  an  occasional  improper  use  of  an  appliance,  not  in 
pursuance  of  a  recognized  custom,  sufficient  to  render  the  master 
liable  on  the  ground  of  acquiescence.*  Nor  will  negligence  be  imputed 
to  an  employer  of  experienced  men,  so  as  to  render  him  liable  for  in- 
juries sustained  by  them,  because  he  permits  them  to  relax  his  regu- 
lations or  disregard  his  general  instructions  or  advice,  when  they 
choose  to  do  so  for  their  own  convenience  and  Avith  knowledge  of  the 
risk." 

[The  master  may  be  found  liable  for  injuries  caused  by  the  con- 
tinued use  of  instrumentalities  that,  although  sufficient  when  first 
installed,  are  not  sufficient  under  the  changed  conditions.''] 

924.  [29]  Servants  engaged  in  construction,  alteration,  or  repair 
of  instrumentalities;  standard  of  safety  lower  as  regards. — It  is  well 
settled  that,  where  the  instrumentality  which  caused  the  injury  was 
still  incomplete  at  the  time  of  the  accident,  and  the  injured  servant 
was  engaged  in  the  work  of  bringing  it  to  completion,  the  question 
whether  the  master  was  in  the  exercise  of  due  care  is  determined  with 
reference  to  a  lower  standard  than  that  which  is  applied  in  the  case 
of  instrumentalities  which  have  been  put  into  a  finished  condition 
and  are  in  regular  use  in  the  normal  course  of  the  business.''     [And 

was  adapted  thereto,  and  was  most  con-  5  MoCrary,  300,  17  Fed.  67,  it  was  left 

■venient  for  a  man   of  his   size.     Held,  to  the  jury  to  say  whether  the  company 

that  the  company  owed  him  the  duty  of  had  acquiesced  in  the  use  of  push  cars 

inspecting  the  plate,  commensurate  with  for  the  conveyance  of  workmen. 

the  purpose   for  which   it  must  be   as-        s  Teetsel  v.  Simmons  { 1895 )  69  N.  Y. 

sumed  that  it  knew  it  was  used.     Dunn  S.  R.  35,  34  N.  Y.  Supp.  972. 

V.  New  York,  N.  H.  &  H.  R.  Go.   (1901)        6  The  Persian  Monarch  (1893)  5  C.  C. 

46  C.  C.  A.  546,  107  Fed.  666.  A.  117,  14  U.  S.  App.  158,  55  Fed.  333 

And    see   Wood   v.    Southern   R.    Co.  (stevedore  passed  the  fall  rope  of  a  der- 

(1905)   104  Va.  650,  52  S.  E.  371  (hand  rick  to  a  lighter,  to  haul  it  alongside  a 

hold  of  manhole  cover  on  tender  used  wharf,   and   the   strain   broke   the   guy 

by  trainmen  to  help  them  in  getting  on  rope  of  the  derrick,  and  the  boom  struck 

and  o£f  the  tender).  the  plaintiff,  who  was  participating  in 

4  That  employees  had  without  permis-  the  illegitimate  use  of  the  derrick  suf- 

sion    used    an    elevator    constructed   to  ficiently  to  make  him  an  actor  in  the 

carry  freight  only,  on  the  first  day  it  transaction,    and   to   place   him   in   the 

was   operated,  and  before  an  injury  to  position  of  one  who  assumed  the  risk), 
an  employee  who  was  riding  thereon  at        7  Gurrie  v.  Missouri,  E.  &  T.  R.  Go. 

the   time   it   fell,   does   not   change   the  (1908)    101   Tex.  478,   108   S.  W.   1167 

fact  that  it  was  made  to  carry  freight  (brakeman  injured  by  use  of  turntable 

only,  or  increase  the  duty  of  the  pro-  for   turning   engines   larger  than   those 

prietor  with  reference    to    its    mainte-  for  which  the  table  was  constructed) . 
nance.    Sievers  v.  Peters  Box  &  Lumber        1  Jacolson  v.   United  States   Gypsum 

Co.   (189S)   151  Ind.  642,  50  N.  E.  877,  Co.   (1909)   144  Iowa,  ],  120  N.  W.  651. 
rehearing  denied  in  151  Ind.  662,  52  N.        In   Walling   v.   Gongaree   Constr.   Go. 

>"•  399.  (1893)  41  S.  C.  388,  19  S.  E.  723,  where 

In  Miller  v.  Umion  P.  R.  Go.   (1883)  the  injury  was  caused  by  the  spreading 
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in  many  eases  the  rule  requiring  the  master  to  exercise  ordinary  care 
to  provide  a  reasonably  safe  place  of  work  for  his  servant  is  held  not 
to  apply  to  cases  in  which  the  work  in  which  the  sei-vants  are  engaged 
is  of  such  a  nature  that  the  conditions  of  the  place  of  Avork  are  con- 
stantly changing.^]  A  similar  qualification  of  the  master's  liability 
is  admitted  where  the  injured  servant  was  hired  for  the  express  pur- 


of  the  rails  on  a  road  under  construc- 
tion, a  new  trial  was  ordered  for  the 
reason  that  the  lower  court  had  pro- 
ceeded on  the  hypothesis  that  there  was 
no  distinction  between  the  measure  of 
duty  in  respect  to  a  road  under  con- 
struction and  one  that  is  finished  and 
in  operation. 

In  Colorado  Midland  R.  Co.  v.  O'Brien 
(1891)  16  Colo.  219,  27  Pao.  701,  a 
charge  to  the  effect  that  the  defendant 
was  not  bound  to  have  its  roadbed  in  as 
perfect  a  condition  before  it  was  finished 
as  when  it  was  opened  for  public  travel 
was  approved 

The  fact  that  a  railway  track,  owing 
to  its  having  been  recently  ballasted,  is 
in  a  less  secure  condition  than  it  will 
be  eventually  when  the  ballasting  has 
settled,  has  been  held  not  to  be  negli- 
gence per  se.  Illinois  C.  B.  Co.  v.  Quirk 
(1893)   51  111.  App.  607. 

A  civil  engineer  employed  upon  a 
road  which  is  under  construction  can- 
not recover  merely  on  the  ground  that 
the  track  is  wet  and  spongy,  owing  to 
the  fact  ■  that  the  culverts  are  not  yet 
completed.  Meloy  v.  Chicago  &  N.  W. 
R.  Co.  (1889)  77  Iowa,  744,  4  L.E.A. 
287,  14  Am.  St.  Rep.  325,  42  N.  W.  563. 

The  failure  of  a  railway  company, 
while  constructing  its  road,  to  main- 
tain a  turntable  at  each  gravel  pit  and 
unloading  of  each  car,  is  not  negligence. 
Carr  v.  North  River  Constr.  Co.  ( 1888 ) 
48  Hun,  266. 

In  an  action  for  injuries  received  by 
a  switchman  while  in  the  employ  of  a 
railroad  in  the  course  of  construction, 
it  is  error  to  refuse  an  instruction  that 
if  the  road  at  the  point  where  the  in- 
jury occurred,  or  at  that  period  of  con- 
struction, was  in  the  usual  and  cus- 
tomary condition  of  roads  under  good 
management,  the  plaintiff  cannot  re- 
cover. St.  Louis,  P.  d  N.  R.  Co.  v. 
Cronin  (1900)  87  111.  App.  524. 

See  also  Bedford  Belt  R.  Co.  v.  Brown 
(1895)  142  Ind.  659,  42  N.  E.  359 
(bridge  carpenter  not  entitled  to  re- 
cover for  an  injury  caused  by  the  slip- 


ping out  of  a  wedge  used  in  the  con- 
struction of  a,  track  for  the  carriage  of 
heavy  timbers)  ;  Bennett  v.  Long  Island 
R.  Co.  (1900)  163  N.  Y.  1,  57  N.  E. 
79  (use  of  switch  without  look  or  target, 
on  a  road  under  construction,  held  not 
to  be  negligent)  ;  Allen  v.  Galveston,  II. 
&  8.  A.  R.  Co.  (1896)  14  Tex.  Civ. 
App.  344,  37  S.  W.  171  (recovery  denied 
where  the  injured  servant  was  engaged 
in  constructing  a  bridge ) . 

A  tunnel  being  constructed  through 
the  rocks  blasted  by  dynamite  is  not  a 
place  provided  by  the  employer  in  which 
his  laborers  shall  work ;  but  the  work  in 
which  they  are  employed  creates  the 
place  itself.  Toppi  v.  McDonald  ( 1908 ) 
128  App.  Div.  443,  112  N.  Y.  Supp.  821, 
affirmed  in  (1910)  199  N.  Y.  585,  93 
N.  E.  1133.  To  the  same  effect,  Four- 
nier  v.  Pihe  (1904)  128  Fed.  991; 
William  Orace  Co.  v.  Gallagher  (1908) 
140  111.  App.  603;  Qeraghty  v.  National 
Fire  Proofing  Co.  (1910)  157  111.  App. 
308;  Oeraghty  v.  William  Grace  Co. 
(1910)  157  111.  App.  309;  Risku  v.  Iron 
Cliffs  Co.  (1910)  163  Mich.  523,  128  N. 
W.  747;  Fallon  v.  Mertz  (1906)  110 
App.  Div.  755,  97  N.  Y.  Supp.  417 ;  Mc- 
Neill V.  Bottsford-Diclcinson  Go.  (1908) 
128  App.  Div.  544,  112  N.  Y.  Supp.  867; 
Ripp  V.  Fuchs  (1908)  129  App.  Div. 
321,  113  N.  Y.  Supp.  361;  McHugh  v. 
Grand  Central  Bldg.  &  Constr.  Co. 
(1909)  133  App.  Div.  100,  117  N.  Y. 
Supp.  714. 

The  exception  is  not  applicable  where 
a  carpenter  engaged  in  constructing  a, 
building  was  directed  to  work  in  a  par- 
ticular place,  and  was  injured  by  the 
fall  of  lumber  improperly  piled.  Ilard- 
esty  V.  Largey  Lumber  Co.  (1906)  34 
Mont.  151,  86  Pac.  29. 

2  Davis  V.  Trade  Dollar  Consol.  Min. 
Co.  (1902)  54  C.  C.  A.  636,  117  Fed. 
122  (mine)  ;  Morgan  Constr.  Co.  v. 
Frank  (1908)  86  C.  C.  A,  168,  158  Fed. 
964  (excavation)  ;  Pre  v.  Standard 
Portland  Cement  Co.  (1908)  9  Cal.  App. 
591,  100  Pac.  122  (servant  at  work  on 
pile    of    hot    clinkers    that    caved    in)  ; 
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pose  of  assisting  in  the  repair,  demolition,  or  alteration  of  some  in- 
strumentality, and  the  unsafe  conditions  from  which  the  injury  re- 

JJolland  V.  Durham  Coal  &  Cohe  Co.  railroad)  ;  Lewis  v.  Oehlen  (1910)  136 
(1908)  131  Ga.  715,  63  S.  E.  290  (min-  App.  Div.  855,  122  N.  Y.  Supp.  89  (re- 
ing)  ;  Utica  Hydraulic  Cement  Co.  v.  modeling  elevator  shaft)  ;  Stewart  v. 
Whalen  (1904)  117  111.  App.  23  Hinkle  Iron  Co.  (1910)  141  App.  Div. 
(quarrying  rock)  ;  Slagle  v.  Averyville  224,  125  N.  Y.  Supp.  1073  (erection  of 
(1908)  139  111.  App.  423  (excavation)  ;  building)  ;  McOowan  v.  New  York  Con- 
Kennedy  v.  Chicago  (1908)  144  111.  App.  tracting  Co.  (1911)  143  App.  Div.  1, 
25  (servant  excavating  trench)  ;  Guns-  127  N.  Y.  Supp.  532  (blasting)  ;  War- 
zfshy  V.  People's  Gaslight  d  Coke  Co.  wick  v.  Lumberton  Cotton  Oil  &  Ginning 
(1908)  145  111.  App.  255  (excavation)  ;  Co.  (1910)  153  N.  C.  262,  69  S.  E.  129 
Ashcraft  v.  Roberts  d  8.  Gonstr.  Co.  (feeding  seed  into  conveyor  in  mill)  ; 
(1910)  155  111.  App.  88  (erection  of  Simpson  \.  Southern  R.  Co.  (1910)  154 
tipple)  ;  Morgan  v.  W abash  R.  Co.  N.  C.  51,  69  S.  E.  683  (leveling  ties  on 
(1910)  158  111.  App.  344  (unloading  car);  Zarembski  v.  Cincinnati,  H.  c6  D. 
iron  and  refuse  material)  ;  Rolla  v.  Me-  R.  Co.  (1905)  29  Ohio  C.  C.  644,  judg- 
Alester  Coal  Min.  Co.  (1906)  6  Ind.  ment  affirmed  in  (1905)  73  Ohio  St.  337, 
Terr.  404,  98  S.  W.  141  (mining)  ;  Lam-  78  N.  E.  1143  (shoveling  ore  from  pile 
mey  v.  Center  Coal  Min.  Co.  (1909)  144  under  trestle)  ;  Herancourt  Brewing  Co. 
Iowa,  640,  123  N.  W.  356  (mining);  r.  Frank  (1909)  31  Ohio  C.  C.  277; 
Smith  V.  North  Jellico  Coal  Co.  (1908)  Adams  v.  Consumers'  Lignite  Co.  (1911) 
131  Ky.  196,  28  L.R.A.(N.S.)  1266,  114  —  Tex.  Civ.  App.  — ,  138  S.  W.  1178 
S.  W.  785  (undercutting  coal)  ;  Ameri-  (mining)  ;  Christienson  v.  Rio  Grande 
can  Mach.  Co.  v.  F&rry  (1910)  141  Ky.  Western  R.  Co.  (1903)  27  Utah,  132, 
372,  132  S.  W.  546  (putting  coils  of  101  Am.  St.  Rep.  945,  74  Pac.  876 
heavy  iron  pipe  in  tank)  ;  Livingstone  (gravel  pit)  ;  A.  H.  Jacoby  Co.  v.  Wil- 
v.  Saginaw  Plate  Glass  Co.  (1906)  146  Hams  (1909)  —  Va.  — ,  65  S.  E.  491 
Mich.  236,  109  N.  W.  431  (sand  pit)  ;  (blasting)  ;  Cully  v.  Northern  P.  R.  Co. 
Dunn  V.  Great  Lakes  Dredge  &  Dock  (1904)  35  Wash.  241,  77  Pac.  202 
Co.  (1910)  161  Mich.  551,  126  N.  W.  (gravel  pit);  Smith  v.  Heola  Min.  Co. 
833  (excavating  canal  vpith  steam  (1905)  38  Wash.  454,  80  Pac.  779  (min- 
shovel)  ;  Bennett  v.  Crystal  Carbonate  ing)  ;  Lewimn  v.  Murphy  (1911)  63 
Lime  Go.  (1910)  146  Mo.  App.  565,  124  Wash.  356,  —  L.R.A.(N.S.)  — ,  115  Pac. 
S.  W.  608  (quarry);  Westlahe  v.  740  (construction  of  building);  Pern 
Murphy  (1909)  85  Neb.  45,  122  N.  W.  v.  Wussow  (1911)  144  Wis.  489,  129 
684  (unloading  machinery)  ;  Hen/ry  v.  N.  W.  622  (cutting  down  bank  of 
Hudson  &  M.  R.  Co.  (1911)  201  N.  Y.  earth)  ;  Knudsen  v.  La  Crosse  Stone  Co. 
140,  94  N.  E.  623,  reversing  (1910)  139  (1911)  145  Wis.  394,  33  L.R.A.(N.S.) 
App.  Div.  913,  123  N.  Y.  Supp.  1120  223,  130  N.  W.  519  ( work  in  quarry ) . 
(constructing  tunnel);  Mullin  v.  Gen-  The  safe-place  rule  having  been  satis- 
esee  Cownty  Electric  Light,  Power  &  fied  at  the  start,  and  the  conditions  he- 
Gas  Co.  (1911)  202  N.  Y.  275,  95  N.  E.  ing  such  that  hereafter  the  servants 
689,  reversing  judgment  (1910)  136  necessarily  are  expected  to  make  their 
App.  Div.  913,  120  N.  Y.  Supp.  1136  own  working  places,  which  must,  neces- 
( stringing  wires)  ;  Brown  v.  Terry  sarily,  change  from  time  to  time  and 
( 1901 )  67  App.  Div.  223,  73  N.  Y.  Supp.  at  short  intervals  as  the  work  pro- 
733  (repairing  ventilator  in  steam-  ceeds,  dangers  created  are  not  attrib- 
ship)  ;    Logerto    y.    Central    Bldg.    Co.  utable    to     the    master.      Knudson    v. 

(1908)  123  App.  Div.  840,  108  N.  Y.  La  Crosse  Stone  Co.  (1911)  145  Wis. 
Supp.  604  (removing  bank  of  earth);  394,  33  L.R.A.(N.S.)  223,  130  N.  W. 
Toppi   V.    McDonald    (1908)    128    App.  519. 

Div.  443,  112  N.  Y.  Supp.  821,  affirmed  Where  the  dangerous  condition  of  a 

in   (1910)   199  N.  Y.  585,  93  N.  E.  1133  place  is  made  by  the  very  work  itself, 

(tunnel  through  rock  blasted  by  dyna-  it  is  error  to  give  a  charge  embodying 

mite  held  not  to  be  a  "place"  of  work)  ;  the  "safe-place"  rule.     Brady  v.  Penn- 

Flanagan  v.  F.   W.   Carlin  Gonstr.   Co.  sylvania    Steel    Co.     (1910)     138    App. 

(1909)  134  App.  Div.   236,   118  N.  Y.  Div.  233,  122  N.  Y.  Supp.  907. 

Supp.  953   (lowering  tracks  of  elevated  It  is  error  to  give  an  unqualified  in- 
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suited  arose  from  or  were  incidental  to  the  work  thus  undertaken  by 
him.^     [So  it  is  frequently  asserted  that  the  safe-place  rule  does 

struction    upon    the    master's    duty    to  er    on    a    construction    train    met    his 

furnish  a  safe  place  where  the  evidence  death    owing    to    the    unsafe    condition 

shows  that  the  character   of  the   place  of    a    crossing.      The   court   said:      "It 

was   changing   because   of  the   progress  may   be    assumed,    we    think,    that   the 

of  the  work.     Gibson  v.  Midland  Bridge  deceased,  in  performing  the  services  in 

Co.  (1905)   112  Mo.  App.  594,  87  S.  W.  which  he  was  engaged,  and  in  traveling 

3.  on   the    construction   train,    understood 

See    notes    to    Citrone    v.    O'Rourke  that  he  was  not  working  upon  a  road 

Engineering     Gonstr.     Go.     19     L.R.A.  which  was  finished  and  in  good  repair, 

(N.S. )    340  and  Smith  v.  'North  Jellico  but  upon  one  which,  having  been  long 

Goal  Go.   28  L.R.A.  (N.S.)    1266.  neglected   and   but   little   traveled,    and 

But  this  rule  does  not  apply  to  serv-  latterly    only    by    construction    trains, 

ants  who  have  connection  with  the  work  subjected    him    to    greater    risks    and 

of  construction.     Kentucky  Block   Can-  perils    than    would   be    incurred    under 

nel    Coal    Go.   y.    Nance    (1908)    91    C.  ordinary    circumstances.      In    entering 

C.  A.  82,  165  Fed.  44.  the  defendant's  service  he  assumed  the 

And  a  charge  embodying  this  excep-  hazards  incident  to  the  same.     One   of 

tion  to  the  safe-place  rule  is   properly  these  hazards  was  the  condition  of  this 

refused    where    the    alleged    negligence  crossing,    which   was   at   this    time,    in 

consisted  of  the  failure  to  timber  prop-  connection   with  the   remainder   of   the 

erly  the  walls  of  a  completed  chamber  road,  out  of  order,  and  its  liability  at 

in  a  mine.     Highland   Boy   Gold  Min.  that  season  of  the  year  to  be  obstruct- 

Co.  V.   Pouch    (1903)    61   C.   C.   A.   40,  ed  in  the  manner  it  was.     The  obstruc- 

124   Fed.   148.  tion  was  not  a  defect  of   an  intrinsic 

The  exception  to  the  safe-place   rule  character,   and   no   reported  case   holds 

does  not  apply  to  a  tunnel   completed  that,  under  the  circumstances  here  pre- 

except  for  timbering  and  lowering  the  sented,    the    master    would    be    liable, 

grade  a  few  inches.     McRae  v.  Erich-  While  it  is  difficult  to  define  the  exact 

son    (1905)    1   Cal.   App.   326,   82   Pac.  duty  to  employees  devolving  upon  cor- 

209.  porations   in    reference   to   maintaining 

3  A   condition   of   disrepair   does   not  their    roads    in   good    condition    in    all 

import   negligence    as    regards    a    serv-  cases,    it    can    scarcely    be    said    that 

ant  whose   business   it   is   to   make   re-  they  are  bound  to  protect  them  against 

pairs.      Branaham    v.    Camden    Cotton  obstructions   which    arise   from   tempo- 

Mill  (1901)   61  S.  C.  491,  39  S.  E.  708.  rary  and  extrinsic  causes.     There   cer- 

In  Dartmouth  Spinning  Co.  v.  Aohord  tainly  should  be  great  hesitation  in 
(1889)  84  Ga.  14,  6  L.R.A.  190,  10  exacting  the  same  measure  of  protee- 
S.  E.  449,  Bleckley,  Ch.  J.  said:  "While  tion  in  a  case  presenting  the  features 
it  is  the  duty  of  a  master  to  furnish  of  the  one  now  considered  as  would  be 
his  servant  safe  machinery  for  use,  he  demanded  where  the  road  was  in  good 
is  under  no  duty  to  furnish  his  ma-  repair  and  in  actual  use." 
chinist  with  safe  machinery  to  be  re-  Where  a  servant  is  employed  to 
paired,  or  to  keep  it  safe  whilst  re-  assist  in  repairing  or  opening  a  rail- 
pairs  are  in  progress.  Precisely  because  road  which  is  in  a  dilapidated  con- 
it  is  unsafe  for  use,  repairs  are  often  dition  and  out  of  repair,  the  master 
necessary.  The  physician  might  as  does  not  owe  to  him  the  same  duty  to 
well  insist  on  having  a  well  patient  furnish  a  safe  roadbed  as  to  that  por- 
to  be  treated  and  cured,  as  the  ma-  tion  of  the  road  out  of  repair  as  it 
chinist  to  have  sound  and  safe  ma-  does  to  a  servant  engaged  in  the  oper- 
chinery  to  be  repaired.  The  plaintiff  ation  of  trains  upon  the  road  in  the 
was  called  to  this  machinery  as  in-  ordinary  course  of  business,  or  in  rid- 
firm,  not  as  whole.  An  important  part  ing  upon  the  road  in  the  course  of  his 
of  his  business  was  to  diagnose  the  employment.  Carlson  v.  Oregon  Short 
case  and  discover  what  was  the  mat-  Line  &  U.  N.  R.  Co.  (1892)  21  Or.  450, 
ter."  28  Pac.  497. 

In   Brick   v.    Rochester,    N.    T.   £   P.  A    railroad    company    which    is    con- 

R.  Co.    (1885)    98  N.  Y.  211,   a  labor-  structing   new    switches    does   not    owe 
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to  a  brakeman  the  duty  of  blocking  a  ing  to  make  the  changes  and  was 
frog  which  is  a  part  of  the  new  con-  injured  by  falling  into  the  hole.  "If 
struction,  during  the  progress  of  the  the  holt,"  said  the  court,  "had  been  in 
work,  since  it  is  impracticable  to  block  the  middle  of  the  room,  near  a  passage- 
it  till  the  tracks  are  ballasted  and  the  way,  or  where  persons  were  accus- 
alignment  of  the  rails  of  the  frog  is  tomed  to  pass  and  repass  in  the  regu- 
perfected;  and  it  is  enough  to  give  him  lar  course  of  business,  it  would  have 
such  notice  and  warning  as  will  put  been,  perhaps,  a  question  for  the  jury 
him  on  his  guard  against  the  dangers  whether  leaving  it  uncovered  or  in- 
from  use  of  the  track  while  the  work  sufficiently  protected,  even  for  a  short 
is  in  progress.  Hauss  v.  Lake  Erie  &  space  of  time,  was  not  negligence.  But 
W.  R.  Go.  (1901)  46  C.  C.  A.  94,  105  here  was  a  small  hole  in  the  floor 
Fed.  733.  on  the  extreme  side  of  the  building. 
To  a  servant  engaged  in  taking  dam-  within  1  inch  of  the  wall,  outside  of  the 
aged  cars  to  the  repair  shop,  a  rail-  ordinary  walks  of  anyone,  which  had 
way  company  does  not  owe  the  same  always  been  carefully  guarded  until 
duty  to  see  that  they  are  in  good  the  alterations  rendered  it  necessary 
repair  as  it  owes  to  men  hired  to  handle  to  take  the  guards  away;  which  was 
them  in  the  ordinary  course  of  its  being  used  constantly  during  the  al- 
business.  Flcmnagan  v.  Chicago  &  N.  terations  to  get  rid  of  the  sweepings; 
^Y.  R.  Co.  (1880)  50  Wis.  462,  7  N.  which  was  only  open  for  from  two  to 
W.  337  and  see  Norman  v.  Southern  four  days  while  the  alterations  were 
J{.  Co.  (1907)  119  Tenn.  401,  104  S.  W.  in  progress,  and  only  open  then  when 
1088.  not  in  actual  use;  which  was  intend- 
The  duty  of  a  railroad  company  ed  to  be,  and  was,  permanently  covered 
toward  its  employees,  to  keep  its  cars  as  soon  as  the  alterations  were  finished." 
in  a  reasonably  safe  condition,  does  not  No  action  can  be  maintained  by  a 
apply  to  a  car  which  is  placed  upon  miner  who  is  injured  by  the  fall  of  a 
the  repair  track  for  the  purpose  of  be-  mass  of  gouge  while  he  is  engaged  in 
ing  repaired.  Brown  v.  Chicago,  R.  I.  his  regular  work  of  timbering  up  the 
<£■  P.  R.  Co.  (1898)  59  Kan.  70,  52  space  opened  up  by  the  blasting.  Fim- 
Pac.  65.  alyson  v.  Vtioa  Min.  &  Mill.  Co.  (1895) 
Where  a  servant  is  engaged  in  pull-  14  C.  C.  A.  492,  32  U.  S.  App.  143, 
ing  down  a  building,  there  is  ho  obli-  67  Fed.  507.  Sanborn,  J.,  dissented, 
gation  to  make  it  or  any  part  of  it  but  merely  on  the  ground  that,  ac- 
secure.  On  the  contrary,  the  work  of  cording  to  his  view  of  the  evidence, 
demolition  is  one  by  which  each  part  the  defendant's  foreman  had  been 
of  the  structure  is,  in  turn,  rendered  aware,  some  time  before  the  accident, 
insecure,  and  this  the  workman  under-  that  the  mass  of  gouge  was  likely  to 
stands.  Clark  v.  Liston  (1894)  54  111.  fall,  and  neglected  to  take  steps  to 
App.  578.  have  it  dislodged,  and  that  the  plain- 
In  Wannamaker  v.  Burke  (1886)  111  tiff's  work  had  no  relation  to  the  gouge. 
Pa.  423,  2  Atl.  500,  it  was  held  that  The  safe-place  rule  does  not  apply 
it  would  be  unreasonable  to  hold  a  where  the  servant  is  engaged  in  the 
master  to  the  same  degree  of  strict-  work  of  wrecking  a  building.  William 
ness  while  a  building  is  being  altered  Grace  Co.  v.  Kane  (1906)  129  111. 
as     might     be     required     after     such  App.   247. 

alterations  were  completed.  The  fact  In  Broomfield  v.  Worcester  Constr.  Co. 
that  alterations  were  being  made  in  the  (1906)  118  Mo.  App.  254,  94  S.  W.  304, 
presence  of  the  employees  is  notice  to  in  speaking  of  this  exception  the  court 
them  of  the  possibility  of  danger  of  says:  "What  is  here  termed  an  excep- 
some  sort,  and  of  the  necessity  of  tion  to  the  rule  of  safe  place,  however, 
exercising  greater  caution.  To  leave  amounts  to  no  more  than  the  doctrine 
a  small  hole  in  the  floor,  useful  for  that  the  servant  assumes  the  risks 
the  purposes  for  which  the  room  is  ordinarily  incident  to  the  employment, 
used,  not  in  the  ordinary  line  of  travel,  inasmuch  as  the  rule  of  safe  piaee  is 
partially  unprotected  for  a  few  days  abrogated  thereby  only  as  to  such 
while  changes  and  repairs  in  the  room  risks  as  arise  from  the  nature  and 
are  being  made,  is  not  such  evidence  hazard  of  the  work  and  are  therefore 
of  negligence  as  would  justify  a  ver-  ordinarily  incident,  etc."  It  is  sub- 
diet    for    an    employee    who   was    help-  mitted,   however,   that   the   inability   of 
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not  apply  where  the  servant  is  engaged  for  the  very  purpose  of  mak- 
ing a  dangerous  place  safe.*]     (See  §  1056,  note  9  et  seq.,  post.) 

the    servant   to   recover    is   due   to   his  Greek  Min.   Co.  v.  Brabant    (1906)    37 

failure  to  show  any  breach  of  duty  on  Colo.    423,    87    Pac.    794     {arguendo)  ; 

the    master's    part,    and    that    the    so-  Cripple  Creek  Min.  Go.  v.  Estei   (1906) 

■called    doctrine    of    assumption    of    the  37  Colo.  431,  87  Pac.  796;   Maloney  v. 

ordinary   risks   is   merely   another   way  Florence    &    C.    C.    R.    Co.     (1907)     39 

of    expressing    the    fundamental    prin-  Colo.    384,    19    L.R.A.  (N.S.)     348,    121 

•ciple  that  there  can  be  no  recovery  un-  Am.    St.    Rep.    180,    89    Pac.    649,    12 

less  there  is  negligence  on  the  part  of  Ann.    Cas.    621     (cleaning    away    land- 

the  master.  slide)  ;    Northern   Goal   &    Coke    Go.   v. 

To  the  same  effect  American  Window  Altera    (1909)    46   Colo.   224,   104   Pac. 

Glass   Go.  v.   Noe    (1908)    86   C.   C.   A.  197    (removing  dangerous  conditions  in 

133,   158   Fed.   777;   American   Window  mine)  ;  MetaUio  Gold  Min.  Co.  v.  Wat- 

<}lass   Go.   V.  Arnold    (1908)    86   C.   C.  son   (1911)    51  Colo.  278,  117  Pac.  609 

A.    137,    158    Fed.   781;    Fairbanks,   M.  (timbering  an   unsafe  place   in  mine)  ; 

d   Go.   V.   Walker    (1908)    88   C.   C.   A.  Rmneo    v.    Western    Coal    &    Min.    Go. 

78,   160   Fed.   896;    CUcago  Edison   Co.  (1910)    157  111.  App.  67    (taking  down 

V.  Davis    (1901)    93   111.   App.   284,   af-  overhanging     rock)  ;      MoElwaine-Rioh- 

firmed  in    (1902)    195  111.  31,  62  N.  E.  ards  Go.  v.  Wall   (1905)    166  Ind.  267, 

829;  Merchant  v.  Mickelson  (1902)  101  76  N.  E.  408  (taking  down  loose  joist)  ; 

111.    App.    401;     Western    Wrecking    &  Baltimore  &  0.   S.  W.  R.   Co.  v.  Uun- 

Lumber    Go.    v.    O'Donnell    (1902)     101  sucker    (1904)    33  Ind.  App.  27,   70  N. 

111.  App.   492;    Chicago  d  M.   Goal  Go.  E.   556    (removing  wreckage);   Indiana 

T.    Reese    (1906)     126    111.    App.    567;  d  C.  Coal  Co.  v.  Batey    (1904)    34  Ind. 

Wells  Bros.  Co.  v.  Manion   (1908)    140  App.   16,  71  N.  E.  191    (timbering  the 

111.  App.  527;  Ballard  d  B.  Co.  v.  Lee  roof    of    a    mine)  ;    Jennings    v.    Ingle 

(1909)    131   Ky.   412,   115   S.   W.   732;  (1905)     35    Ind.    App.    153,    73    N.    E. 

Henahan   v.    Lyons    (1909)    201    Mass.  945    (taking   down   slate   from   roof   of 

269,  87  N.  E.  602;   Kelly  v.  Battle  Is-  mine);     Henderson    v.     United    States 

land  Paper   Go.    (1907)    122   App.  Div.  Gypsum  Co.    (1911)    84  Kan.   336,   114 

185,  106  N.  Y.  Supp.  736;   RumUey  v.  Pac.   233    (removal   of   roof   in  mine)  ; 

Southern  R.  Co.   (1910)    153  N.  C.  457,  Williams    Goal    Go.    v.    Cooper    (1910) 

69  S.  E.  416;    Chesapeake  d  0.  R.  Co.  —  Ky.  — ,  127  S.  W.  1000    (exception 

T.  Boffman    (1909)    109   Va.   44,   63   S.  held  not  to  apply  where  driller  in  mine 

E.    432;     Richards    v.    Riverside    Iron  entered  room  after  it  had  been  cleared); 

Works   (1904)   56  W.  Va.  510,  49  S.  E.  Corby    v.    Missouri   d    K.    Teleph.    Go. 

437;    Archer   v.    Eldredge    (1910)    204  (1910)    231    Mo.    417,    132    S.    W.    712 

Mass.    323,    90    N.    E.    525;    Kleine    v.  (removing  wires  from  defective  pole)  ; 

8.   E.    Freunds    Sons    Shoe    d    Gothing  Rowden  v.  Schoenherr-Walton  Min.  Co. 

Co.    (1901)    91  Mo.  App.   102.  (1909)    136  Mo.  App.   376,   117   S.  W. 

See  notes  to  Reed  v.  Moore,  25  L.R.A.  695    (removing  dangerous  conditions  in 

(N.S.)     331    and    Southern    R.    Go.    v.  roof  of  mine)  ;   Neagle  v.  Syracuse,  B. 

Lyons,  25  L.R.A.(N.S.)    335.  d  N.  Y.  R.  Co.    (1906)    185  N.  Y.  270, 

The  exception  to  the   safe-place  rule  25    L.R.A.  (N.S.)     321,    77    N.    E.    1064 

does  not  apply  where  the  servant  had  (removing  snow  and   ice  from  track)  ; 

no    part    In    producing    the    condition  Bertolami    v.     United    Engineering     d 

which    injured   him.      Superior    Coal  d  Contracting  Go.    (1907)    120  App.  Div. 

Min.  Co.  V.  Kais^    (1907)    229  111.  29,  192,   105   N.   Y.   Supp.   90    (shoring  up 

120   Am.   St.   Rep.   233,    82   N.   E.   239.  the  sides  of  a  tunnel)  ;  Powers  v.  First 

i  Moon- Anchor    Consol.     Gold    Mines  Nat.  Bank    (1909)    133  App.   Div.  257, 

V.    Hopkins    (1901)    49    C.    C.    A.    347,  117  N.  Y.  Supp.  368    (shoring  up  side 

111  Fed.  298    (removal  of  a  pillar  sup-  of   tunnel);    Heald  v.   Wallace    (1902) 

porting    the    roof    of    a    mine);    Poor-  109  Tenn.   346,  71   S.  W.   80    (entry  to 

man   Silver    Mines   v.    Devling    (1905)  mine). 

34  Colo.   37,   81  Pac.  252    (removal  of  Thi.s  exception  to  the  safe-place  rule 

debris    after    blast)  ;    Poorman    Silver  is  not  changed  by   §   18   of  the  mines 

Mines  v.   Bryant    (1905)    34   Colo.   49,  law   in   respect   to  the   employment   of 

81   Pac.   256    (similar   facts)  ;    Cripple  mine    managers    who    shall    report    all 
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The  precise  scope  of  this  rule  under  its  various  aspects  is  not  quite 
clear  from  the  decisions  as  they  stand.  Language  is  sometimes  used 
by  the  courts  which,  if  taken  literally,  would  entirely  free  the  master 
from  liability  for  failing  to  supply  safe  instrumentalities,  whenever 
the  work  to  be  done  by  the  servant  consists  in  making  safe  the  instru- 
mentality the  condition  of  which  is  alleged  to  import  negligence,  or 
where  the  progress  of  the  work  necessarily  changes  the  condition 
of  the  place  of  work.^  But  it  cannot  be  intended  to  concede  this  un- 
(jualified  immunity  to  the  master.  Such  a  view  is  expressly  repudi- 
ated in  many  cases,  and  impliedly  so  in  many  others.®     It  has  been 

dangerous   places.     Kellyville   Coal   Co.  no   reason  why   he   should  be   absolved 

V.   Bruzas    (1906)    223   111.   595,   79   N.  from    his    duty    to    the    servant,    but 

E.   309.  reason  and  humanity  requires  that  the 

See  note  to  Weagle  v.  Syracuse,  B.  d  master  should  he  held  to  a  performance 

W.  Y.  B.   Co.  25  L.R.A.  (N.S.)    321.  of  his  duty  under  such  circumstances, 

6  See,   for   example,   Bedford  Belt  R.  to    the    end    that    the    hazards    of    a 

Co.  V.  Brown    (1895)    142  Ind.  659,  42  dangerous  situation  be  not  unnecessar- 

N.  E.  359;   Finalyson  v.   JJtica  Min.  &  ily  increased  by  his  negligence."     Illin- 

Mill.  Go.   (1895)   14  C.  C.  A.  492,  32  U.  ois  Steel   Co.  v.   Olste    (1904)    116  111. 

S.    App.    143,    67    Fed.   507.  App.   303,   affirmed   in    (1905)    214  111. 

In  Madden  v.  Minneapolis  &   St.   L.  181,  73  N.  E.  422. 

R.   Co.    (1884)    32  Min.  303,  20  N.  W.  "The   general   rule    of   law   that   the 

317,    the    court,    in    referring    to    the  master    is    not    liable    to    the    servant 

contention  of  counsel  that,  where  serv-  for  injuries  sustained  while  engaged  in 

ants   are   employed  to   put   a   thing   in  making  a  dangerous  place  safe,  etc.,  has 

safe  condition  and  good  repair,  it  would  no  application  when  the  servant  mak- 

be   inconsistent  and  absurd  to   require  ing   the   necessary   repairs    has   no   su- 

of  the  master  to  have  it  in  safe  condi-  pervision  or  control  over  the  work  being 

tion  and  good  repair   for   the   purpose  done,  is  not  his  own  boss,  but  is  work- 

of    such    employment,    remarked    that  ing  under  the   control,   orders,   and  di- 

this    argument    was    undeniable,    when  rections    of    a   foreman   who   has    com- 

the  servant  had  nothing  to  do  with  the  plete  charge  and  control  of  the  work,  as 

thing  but  to  repair  it.  well  as  of  the  servant  doing  the  work." 

s  Corn  Products  Ref.  Co.  v.  King  Reid  Coal  Co.  v.  Nichols  (1911)  — 
(1909)  94  C.  C.  A.  304,  168  Fed.  892;  Tex.  Civ.  App.  — ,  136  S.  W.  847. 
Downey  v.  Gemini  Min.  Co.  (1902)  24  The  exemption  from  the  specific  duty 
Utah,  431,  91  Am.  St.  Rep.  798,  68  of  furnishing  the  servant  with  a  safe 
Pae.  414;  Allen  v.  Bell  (1905)  32  Mont,  place  to  work  while  he  is  engaged  in 
69,  79  Pae.  582  (vice  principal  gave  tearing  down  buildings  does  not  ex- 
false  information  as  to  explosion  of  cuse  the  employer's  failure  to  perform 
blast  in  mine)  ;  Ward  v.  Edison  Eleo-  his  general  duty  of  exercising  for  his 
trie  Illuminating  Go.  (1908)  124  App.  employees'  safety  the  prudence  of  the 
Div.  22,  108  N.  Y.  Supp  608 _  (injury  ordinary  man.  Americwn.  Wimdoto 
due  to  collapse  of  manhole  which  serv-  oj^^s  Go.  v.  Noe  (1908)  86  C.  C.  A. 
ant    was    undermining)  ;     McGarry    v.  -^33    -^gg  ^^^    „7_ 

Edison       Electric       llluminatinq       Co.  \    1    ±t.          ■     ■  ^     ■         j.          ■,■     ■,^ 

(1908)    124  App.  Div.  913,   108   N.  Y.  And   the   principle   is   not   applicable 

Supp.  611  (same  facts).  "^^f^  *  «  ^''"^®''  ''""''^  ^^^^  ^^^^  ®"' 
"The  fact  that  the  place  may  still  ^irely  obviated  at  a  slight  expense.  Bar- 
be  dangerous  after  the  master  has  dis-  "«"  <*  ^-  C'o-  ^-  Schlapka  (1904) 
charged  his  duty  of  making  the  place  208  111.  426,  70  N.  E.  343. 
as  safe  as  could  reasonably  be  ex-  A  servant,  in  demolishing  a  struct- 
pected,  in  view  of  the  character  of  ure,  does  not  assume  the  risk  of  negli- 
work  to  be  performed,  by  the  exercise  gent  acts  on  the  part  of  the  master. 
of  reasonable  care  on  his  part,  affords  Consolidated   Kansas   City   Smelting   cC- 
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Ref.    Go.   V.    Sharier    (1905)    71    Kan.  must  use  reasonable  care  to  furnish  his 

700,  81  Pac.  476.  servant  with  a  reasonably  safe  place  to 

A    servant    ordered    onto    a    scaffold  perform  his   labor,  having   in  view  the 

does  not  assume  the  risk  of  its  faulty  character  of  the  work  and  the  ordinary 

construction,  merely  because  his  duty  is  and  usual  hazards  attending  the  same, 

to  demolish  it.     Liedke  v.  Moran  Bros.  Pressed  Steel  Car  Co.  v.  Herath  (1903) 

Co.     (1906)     43    Wash.    428,    117    Am.  110   111.   App.   596,   affirmed   in    (1904) 

St.   Rep.   1058,   86   Pac.   646.  207   111.   576,   69   N.   g.   959. 

A  servant  engaged  in  timbering  a  Although  a  miner  is  engaged  in  prop- 
mine  does  not  assume  the  risk  of  dan-  ping  up  the  roof  of  a  mine  to  prevent  its 
gers  due  to  the  failure  of  the  master  to  falling,  he  may  recover  for  injuries  re- 
use due  care  in  testing  the  condition  ceived  while  so  engaged,  if,  with  knowl- 
of  the  mine.  Tennessee  Coal,  Iron  &  edge  of  specific  dangers,  the  master 
R.  Co.  V.  King  (1909)  161  Ala.  345,  failed  to  warn  the  servant  thereof. 
50  So.   75.  Wahlguist  v.  Maple  Orove  Coal  d  Min. 

Even  if  a  miner  was  sent  to  change  Co.   (1902)   116  Iowa,  720,  89  N.  W.  98. 

the  position  of  a  prop  in  a  mine,  he  had  The  master  is  liable  for  injuries  due 

a  right  to  assume  that  the  roof  was  in  to  his   negligence,   notwithstanding  the 

a   safe   condition   to   go   under.     Mam-  servant  is  engaged  in  repairing  an  old 

moth  Vein  Goal  Co.  v.  hooper    (1908)  building.      Nugent   v.    Cudahy   Packing 

87  Ark.  217,  112  S.  W.  390.  Co.    (1905)    126   Iowa,   517,   102  N.  w. 

The    master    must    exercise    reason-  442. 

able  care   in  furnishing  scaffolds,  even  Notwithstanding   these   qualifications 

if  they  are  to  be  used  in  the  construe-  of  the  safe-place  rule,  the  duty  of  the 

tion  of   a  house.     Murch  Bros.    Co-ntr.  master  not  to  expose  the  servant  to  any 

Co.  V.  Hays    (1908)    88   Ark.   292,   114  injury  which  may  be  reasonably  antici- 

S.   W.    697.  pated  and  guarded  against,  remains  the 

So,   the  safe-place   rule   prevails  not-  same.      Martin    v.   Des    Moines   Edison 

withstanding  the  servant  is  employed  to  Light   Co.    (1906)    131   Iowa,    724,    106 

make  a  dangerous  place  safe,  where  the  N.    W.    359    (alteration   and   repair    of 

injury   was   due   not  to   the   dangerous  building). 

conditions  which  he  was  remedying,  but  "While  it  is  true  that  a  servant  em- 

to    other    dangers    which    the    master  ployed  to  make  a  dangerous  place  safe 

could   have   guarded   against.      Bird   v.  assumes    the   risk    of   the   very   danger 

Vtica  Gold  Min.  Go.   (1906)  2  Cal.  App.  which  he  undertakes  to  remove,  he  does 

674,  84  Pac.  256.  not  assume  the  risk  of  the  method  em- 

Although  a  servant  is  engaged  in  in-  ployed  in  doing  such  dangerous  work,  if 
specting  and  repairing  defects,  the  mas-  that  method  is  unnecessarily  hazardous 
ter  will  be  liable  for  injuries  received  in  respects  as  to  which  the  employee  has 
thereby  if  he  has  failed  to  warn  the  no  knowledge,  provided  that  in  these  re- 
servant  of  the  latent  defect  of  which  he  spects  the  employment  could  have  been 
has  knowledge.  Green  v.  Babcock  Bros,  rendered  less  hazardous  by  the  exercise 
Lumber  Co.  (1908)  130  Ga.  469,  60  S.  of  reasonable  care  on  the  part  of  the 
E.  1062.  employer."      Clark   v.   Johnson    County 

The  exception  to  the  safe-place  rule  Teleph.  Go.    (1909)    146  Iowa,  428,  123 

has  no  application  where  the  injury  was  N.  W.  327. 

due  not  to  the  changing  condition,  but  So   it  is   the  master's   duty  to  warn 

to  the  foreman's  negligence  in  another  the  servants  of  dangers  arising  during 

matter.  Casey  v.  Kelly-Atkinson  Gonstr.  the  progress  of  the  work,  of  which  he  is 

Co.    (1909)    240  111.  416,  88  N.  E.  982.  aware,  but  of  which  the  servant  is  ig- 

A  miner,  although  working  under  the  norant.  Eamm  v.  Battendorf  Axle  Co. 
direction  of  the  mine  examiner,  and  (1910)  147  Iowa,  681,  125  N.  W.  186. 
employed  for  the  purpose  of  making  It  is  the  duty  of  a  brick-making  corn- 
dangerous  places  safe,  is  nevertheless  pany  which  mines  shale  by  means  of  a 
entitled  to  he  informed  of  all  dangerous  steam  shovel  to  use  reasonable  care  to 
places  found  by  the  mine  examiner,  put  the  rough  bank  produced  by  the 
Smith  V.  Illinois  Collieries  Co.  (1910)  operation  of  the  steam  shovel  in  a  oon- 
155  111.  App.  148.  dition,  and  to  keep   it   in  a  condition, 

Even   though   the   work  be   a   demol-  which  will  render  the  work  of  employ- 

ishing  of  buildings  or  other  structures,  ees  necessarily  performed  in  proximity 

the  general  rule  prevails  that  the  master  to  the   bank   reasonably  safe  from  all 
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caving  naturally  to  be  anticipated  in 
consequence  of  the  excavation.  Griffin 
V.  Fredonia  Brick  Co.  (1911)  84  Kan. 
347,  —  L.R.A.(N.S.)  — ,  114  Pac.  217. 
Although  the  vi'ork  is  construction, 
the  master  is  not  excused  from  using 
ordinary   care.      Owensboro   v.    Gabbert 

(1909)  135  Ky.  346,  122  S.  W.  178. 
Although  a  servant  is  engaged  in  de- 
molishing a  building,  he  does  not  as- 
sume the  risk  of  the  falling  of  a  floor 
over  which  he  is  directed  by  the  super- 
intendent to  walk,  and  of  the  weakness 
of  which  he  has  no  knowledge.  Proulx 
V.  J.  W.  Bishop  Go.  (1910)  204  Mass. 
130,  90  N.  E.  539. 

Even  in  making  a  dangerous  place 
safe,  the  servant  does  not  assume  the 
risk  of  the  master's  negligence.  Jacob- 
son  V.  Hobart  Iron  Go.  (1908)  103 
Minn.  319,  114  N.  W.  951. 

Even  as  to  servants  making  repairs, 
the  master  owes  the  duty  of  doing  what- 
ever a  reasonably  prudent  man  would 
do  to  ascertain  the  dangers  of  the  serv- 
ice and  notify  the  servants  thereof. 
Willis  V.  Plymouth  &  G.  Teleph.  Exch. 
Go.  (1909)  75  N.  H.  453,  30  L.R.A. 
(N.S.)  477,  75  Atl.  877. 

The  fact  that  clearing  away  a  wreck 
is  dangerous  work  will  not  relieve  the 
master  of  liability  if  he  is  negligent  in 
his  way  of  doing  it.  Reed  v.  Missouri, 
K.  d  T.  R.  Co.  (1902)  94  Mo.  App. 
379,  68  S.  W.  364. 

In  Ft.  Smith  &   W.  R.  Co.  v.  Ketis 

(1910)  26  Okla.  697,  110  Pac.  661,  the 
rule  as  to  changing  conditions  in  the 
place  of  work  was  held  not  to  apply 
where  the  servant  was  shoveling  loose 
dirt  at  the  foot  of  an  embankment,  and 
was  not  at  work  on  the  embankment 
at  all. 

The  safe-place  rule  applies  where  a 
servant  was  killed  by  the  falling  in  of 
the  roof  of  a  mine,  where  he  did  not 
have  anything  to  do  with  timbering  the 
mine.  Lone  Star  Lignite  Min.  Go.  v. 
Caddell  (1911)  —  Tex.  Civ.  App.  — , 
134  S.  W.  841. 

A  railroad  company  owes  a  section 
hand  the  same  degree  of  care  in  regard 
to  keeping  its  tracks  safe  as  it  owes  to 
any  other  class  of  employees.  Texas 
&  'p.  R.  Go.  V.  Tuck  (1909)  103  Tex. 
72,  123  S.  W.  406. 

In  Etheridge  v.   Gordon   Gonstr.   Go. 

(1911)  0-Z  Wash.  256,  113  Pac.  639,  it 
was  held  that  the  safe-place  rule  ap- 
plied in  full  force  where  the  master  was 
engaged    in    tearing    down    a    building 


with  some  degree  of  care,  with  the  idea 
of  preserving  its  timbers  and  parts 
from  unnecessary  injury. 

In  McLeod  v.  Chicago,  M.  &  P.  S.  R. 
Go.  (1911)  65  Wash.  62,  117  Pac.  749, 
the  court  said  that  the  master  owed 
the  servant  ordinary  care  to  render  the 
place  reasonably  safe,  although  the 
work  in  which  the  servant  was  engaged 
was  the  demolition  of  a  building;  but 
that,  even  with  the  exercise  of  such 
ordinary  care,  the  place  of  work  would 
not  be  made  as  safe  under  such  circum- 
stances as  it  would  be  in  some  other 
lines   of   business. 

The  rule  requiring  a  master  to  fur- 
nish a  safe  place  to  work,  and  not  the 
exception  to  that  rule,  is  applicable 
where  a  servant  is  working  directly 
under  a  high  pile  of  lumber,  taking 
down  and  repiling  it,  his  work  not  tend- 
ing to  render  the  place  unsafe.  Dumas 
V.  Walville  lAtmJ)er  Go.  (1911)  64 
Wash.  381,  116  Pac.  1091. 

The  duty  of  a  master  to  use  ordinary 
care  to  make  the  place  of  work  reason- 
ably safe  does  not  cease  merely  because 
of  the  fact  that  repairs  are  in  progress. 
Gorsegner  v.  Burnham  (1910)  142  Wis. 
486,  125  N.  W.  914. 

Knowledge  that  he  was  making  a 
dangerous  place  safe  will  not  be  im- 
puted to  a  servant  merely  because  he 
was  engaged  in  bracing  the  walls  of  a 
coal  shed,  as  the  master  might  have 
other  reasons  for  having  the  work  done. 
Schmidt  v.  J.  G.  Johnson  Go.  (1911) 
145  Wis.  49,  129  N.  W.  657. 

The  exception  to  the  safe-place  rule 
applied  where  the  conditions  of  the 
place  are  changing  does  not  apply 
where  a  servant  is  called  from  another 
place  and  is  set  to  work  in  a  trench, 
unless  the  danger  is  open  and  obvious. 
Rocky  Mountain  Bell  Teleph.  Go.  v. 
Bassett  (1910)  102  C.  C.  A.  216,  178 
Fed.  768. 

The  single  spiking  of  three  ties,  and 
an  entire  failure  to  spike  the  fourth  on 
a  curve  of  five  or  si.x  degrees,  in  the 
construction  of  a  railroad,  is  negligence 
exposing  an  employee  engaged  in  the 
construction  to  a  hazard  not  contem- 
plated in  his  employment.  Colorado 
Midland  R.  Co.  v.  Naylon  (1892)  17 
Colo,  501,  31  Am.  St.  Rep.  335,  30  Pac. 
249. 

A  complaint  which  bases  the  plain- 
tiff's right  to  recover  upon  the  failure 
to  fence  or  light  a  large  tank  on  a 
ship,  near  which  the  employees  are  ob- 
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expressly  declared  in  one  of  the  cases  cited  in  this  section,'  and  it  is 
implied  in  the  reasoning  of  many  other  cases,  that  the  servant's  re- 
stricted right  of  action  in  this  instance  is  ultimately  referable  to  his 
presumed  knowledge  of  the  conditions.  This  circumstance  suggests 
that  the  principle  under  discussion  is  a  protection  to  the  master,  only 
in  cases  where  the  risk  from  which  the  injury  resulted  was  so  far  a 
normal  incident  of  the  servant's  work  that  he  must  be  taken  to  have 
contemplated  the  necessity  of  encountering  it  when  he  entered  the 
employment. 

[While  it  must  be  admitted  that  to  reconcile  the  language  used  in 
the  various  oases,  or  to  reconcile  the  decisions  Avith  reference  to  the 
actual  facts  involved,  is  a  task  of  possibly  insuperable  difficulty,  yet 
it  is  submitted  that  the  principles  underlying  this  large  class  of  cases 
are  very  simple.  In  all  cases  the  master  must  exercise  ordinary 
care  to  render  the  place  of  work  reasonably  safe  for  his  servants. 
Where,  however,  the  very  progress  of  the  work  causes  the  conditions 
surrounding  the  place  of  work  to  change,  such  as  in  the  construction 
or  demolition  of  a  building,  or  where  the  work  itself  consists  of  ren- 
dering a  dangerous  place  safe,  the  exercise  of  such  ordinary  care  on 
the  part  of  the  master  may,  and  frequently  does,  fail  to  give  to  the 
place  of  work  the  same  amount  of  safety  that  the  same  degree  of  care 
would  give  to  a  place  of  work  the  conditions  surrounding  which 

liged   to   pass   after   dark,    is   not   len-  W.  R.  Co.    (1891)    80  Wis.  428,  50  N. 

dered  demurrable  by  the  fact  that  the  W.  404   (bank  left  close  to  track  caused 

averments   show   that  the  ship   was   in  injury  to  servant  who  was   pushing  a 

course    of    construction.      Jamieson    v.  car);  Texas  d  P.  R.  Co.  v.  Harm  (1892) 

Russell    (1892)     19    Sc.    Sess.    Cas.   4th  1  Tex.  Civ.  App.  36,  21  S.  W.  942  (scaf- 

series,    1898.  folding  near  track,  erected  for  the  pur- 

A  company  does  not,  as  matter  of  pose  of  repairing  a  tank), 
law,  exercise  reasonable  care  towards  '  Brovm  v.  Chicago,  R.  I.  &  P.  B.  Go. 
an  employee  riding  on  a  caboose  before  (1898)  59  Kan.  70,  52  Pac.  65. 
the  construction  of  the  road  is  com-  In  Missouri,  K.  <&  T.  R.  Co.  v.  Quarles 
pleted,  where  it  omits  to  provide  a  tar-  (1899)  22  Tex.  Civ.  App.  83,  54  S.  W. 
get  for  a  swith  by  the  opening  of  which,  251,  it  was  held  that  a  machinist's 
due  to  such  omission,  such  employee  is  helper  was  injured  by  the  blowing  off  of 
injured.  Bennett  v.  Long  Island  R.  a  cap  on  a  locomotive  which  he  was  en- 
Co.  (1897)  21  App.  Div.  25,  47  N.  Y.  gaged  in  tightening,  the  cause  of  the 
Supp.  258.  accident  being  the  defective  work  of  a 

See  also   Van  Amburg  v.   Vidkshurg,  machinist  who  had  repaired  it  the  day 

8.  &  P.  R.  Co.  (1885)  37  La.  Ann.  650,  before.    The  court  based  its  decision  on 

5  Am.  Rep.  517    (temporary  bridge  on  the   ground  that   it  was  not  shown   to 

road    in     course    of    construction     col-  have  been   the   duty   of   the  servant  to 

lapsed)  ;   Rosenbaum  v.  St.   PomI  &  D.  discover  and  repair  the  defect,  as  that 

R.  Co.   (1888)    38  Minn.  173,  8  Am.  St.  required  the   skill  of   a  machinist.     In 

Rep.  653,  3P  N.  W.  447;  Meloy  v.  Chi-  the  last  analysis,  therefore,  the  case  is 

cage  £  N.  W.  R.  Co.    (1889)    77  Iowa,  evidently  to  be  distinguished  from  those 

743,  4  L.R.A.  287,  14  Am.  St.  Rep.  325,  cited  in   note   2,   supra,   on  the  ground 

42  N.  W.  563    (temporary  track  was  in  that  the  servant  was  excusably  ignorant 

bad  repair)  ;  Stockman  v.  Chicago  &  JV.  of  the  conditions. 
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were  permanent.  The  master's  duty  is  not  altered,  but  the  results  of 
the  exercise  of  that  duty  may  differ  very  materially.  The  mere  fact 
that  there  are  dangers  connected  with  all  work  of  the  general  char- 
acter of  that  here  discussed,  which  ordinary  care  on  the  part  of  the 
master  cannot  remove,  does  not  excuse  him  from  liability  for  injur- 
ies due  solely  to  dangers  which  the  exercise  of  ordinary  care  would 
have  removed.] 

The  standard  of  safety  required  in  respect  to  a  portion  of  a  rail- 
way already  in  operation  is,  of  course,  the  same  where  employees  on 
construction  trains  are  concerned  as  it  is  where  members  of  the  regii- 
lar  operating  staff  are  the  complaining  parties.' 

As  to  the  effect  of  the  doctrine  discussed  in  this  section  upon  the 
extent  of  the  master's  duty  to  warn  a  servant  of  transitory  dangers 
which  may  supervene  while  the  work  is  in  progress,  see  §  1113,  note 
3,  post. 

[924a.  Simple  tools;  master's  duty  in  respect  to. —  In  many  cases, 
undoubtedly,  where  the  injury  was  caused  by  defects  in  simple 
tools,  the  ordinary  rules  in  regard  to  the  master's  duty  to  use  ordi- 
nary care  to  furnish  reasonably  safe  appliances  have  been  applied 
without  reference  to  the  fact  that  the  alleged  defective  appliance  was 
in  fact  a  simple  tool ;  but  in  many  cases  of  this  character  the  courts 
have  made  a  distinction  between  injuries  caused  by  the  so-called 
simple  tools  and  those  caused  by  more  complicated  and  dangerous 
appliances.  In  view  of  the  large  nimiber  of  decisions  involving  cases 
of  this  character,  it  has  been  considered  desirable  to  bring  the  cases 
together  in  one  section,  although  many  of  them  would  more  logically 
be  placed  in  various  other  parts  of  the  treatise. 

In  some  cases  the  courts  have  gone  to  the  length  of  stating  that  the 
rule  requiring  the  master  to  use  ordinary  care  to  furnish  reasonably 
safe  appliances  does  not  apply  where  the  injury  was  caused  by  a 
simple  tool.^  In  other  cases  it  is  said  that  the  master  is  not  required  to 
anticipate  that  injuries  may  result  from  the  use  of  defective  simple 

S Evansville    R.    R.    Go.  .v.    Maddux  for   that   purpose.      Madden   v.    Minnc- 

(1893)    134  Ind.  571,  33  N.  E.  345,  34  a-polis  &  St.  L.  R.  Go.   (1884)   32  Minn. 

N.  E.   511.  303,  20  N.  W.  317. 

The  fact  that  the  work  in  which  the  l  See  notes  to  Vanderpool  v.  Port- 
servant  is  employed  is  that  of  repair-  ridge,  13  L.R.A.  (N.S.)  668;  Sheridan 
irig  or  making  preparations  to  repair  v.  Gorham  Mfg.  Go.  13  L.K.A.  (N.S.) 
a  railroad  track  does  not  diminish  the  087;  Parker  v.  ~W.  C.  Lumber  Co.  40 
company's    duty    to    furnish    safe    and  L.R.A.  (N.S.)   832. 

suitable  means  and  instruments  to  do  The  law  requiring  the  master  to  ex- 

his   work.     If   it  requires   him   to   use  ercise    ordinary    care    to    provide    rea- 

the    old    track    in    doing   the    work,    it  sonably   safe   tools   and   appliances   for 

should  make  the  track  reasonably  safe  his  servants  has  no   application  where 


§  924a] 


OBLIGATORY  CHARACTER  OF  PLANT. 


2477 


tools.^  Again,  some  cases  say  simply  that  the  master  is  not  liable  for 
injuries  caused  by  simple  tools,  without  specifying  the  particular 
ground  of  the  nonliability.'  The  most  frequent  application  of  the  so- 
called  simple-tools  doctrine  is  found  in  those  cases  which  hold  that 


the  servant  possesses  ordinary  intelli- 
gence and  knowledge,  and  thei  tools 
and  appliances  furnished  are  of  a 
simple  nature.  Vanderpool  v.  Part- 
ridge (1907)  79  Neb.  165,  13  L.R.A. 
(N.S.)   668,  112  N.  W.  318. 

"It  must  be  recognized  by  every  one 
that  the  rule  of  safe  tools  and  appli- 
ances should  not  be  extended  to  every 
tool  and  every  appliance  that  is  used 
by  laborers  and  servants  in  the  ordi- 
nary everyday  affairs  of  life."  Stirling 
Goal  &  Coke  Co.  v.  Fork  (1910)  141 
Ky.  40,  —  L.R.A.(N.S.)—  131  S.  W. 
1030    (shovel). 

"It  is  only  machinery  and  appliances 
which  are  recognized  as  in  their  nature 
dangerous  to  employees  using  them,  or 
working  in  proximity  to  them,  as  to 
which  the  employer  owes  a  duty  to  the 
employee  of  looking  out  for  his  safety." 
hyrm  v.  Glucose  Sugar  Ref.  Co.  (1905) 
128  Iowa,  501,  104  N.  W.  577. 

The  rule  of  employer's  liability  appli- 
cable to  complicated  and  dangerous  ma- 
chinery does  not  apply  to  simple  things 
like  ladders.  Smith  v.  Green,  Fuel 
Econominer  Co.  (1908)  123  App.  Div. 
672,  108  N.  y.  Supp.  45. 

The  use  by  a  master  of  a  defective 
wheelbarrow  is  not  negligence  per  se. 
Goure  \.  Storey  (1909)  17  Idaho,  352, 
105  Pac.  794. 

In  Smith  v.  Long  Island  B..  Co. 
(1908)  129  App.  Div.  427,  114  N.  Y. 
Supp.  228,  the  court  said  that  it  was 
doubtful  whether  the  master  in  very 
simple  work  was  under  any  obligation 
to  furnish  any  tools  whatever. 

In  Missouri,  where  the  servant  does 
not  assume  the  risk  of  dangers  due  to 
the  master's  negligence,  it  has  been 
held  that  the  servant  assumes  the  risk 
due  to  defects  in  simple  tools,  and  it 
would  seem  that  the  court  must  pro- 
ceed upon  the  assumption  that  negli- 
gence cannot  be  predicated  upon  the 
furnishing  of  tools  of  this  character, 
although  they  are  defective. 

In  Blundell  v.  W.  A.  Miller  Elevator 
Mfg.  Co.  (1905)  189  Mo.  552,  88  S.  W. 
103,  it  was  held  that  a  servant  assumed 
the  risk  of  using  a  ladder  without 
prongs  to  prevent  it  from  slipping. 


In  Mathis  v.  Kansas  City  Stock 
Yards  Co.  (1904)  185  Mo.  435,  84  S.  W. 
66,  it  was  held  that  an  engineer  as- 
sumed the  risk  of  injury  of  standing 
on  a  plank  resting  on  the  steam  chests 
of  two  pumps,  because  the  appliance 
Was  a  simple  one. 

"A  scythe  is  a  simple  tool,  used  by 
mankind  from  remote  ages  to  the  pres- 
sent  for  the  cutting  of  grass,  grain,  and 
weeds,  and  it  would  be  absurd  to  treat 
as  an  issue  of  fact  the  propriety  of  its 
use  for  such  purposes  on  any  kind  of 
ground  where  the  mower  could  stand." 
Post  V.  Chicago,  B.  &  Q.  R.  Co.  (1906) 
121  Mo.  App.  562,  97  S.  W.  233. 

In  Mann  v.  Phoenix  Brick  &  Constr. 
Go.  (1910)  151  Mo.  App.  586,  132  S.  W. 
19,  it  was  held  that  when  a  servant 
requests  additional  material  of  a  sim- 
ple nature,  and  the  master  furnishes  it, 
the  servant  accepting  and  using  it  with- 
out complaint,  the  master  is  justified  in 
the  belief  that  he  has  complied  with 
the  request,  and  is  not  guilty  of  negli- 
gence. 

H  House  v.  Southern  R.  Co.  (1910) 
152  N.  C.  397,  67  S.  E.  981. 

The  master  may  assume  that  em- 
ployees using  a  simple  tool  will  discover 
a  defect  resulting  from  its  being  worn 
out.  O'Brien  v.  Missouri,  K.  &  T.  R. 
Co.  (1904)  36  Tex.  Civ.  App.  528,  82  S. 
W.  319. 

3  In  Dunn  v.  Southern  R.  Go.  ( 1909 ) 
151  N.  C.  313,  66  8.  E.  134,  the  court 
quoted  the  following  rule  as  laid  down 
in  Martin  v.  Highland  Park  Mfg.  Co. 
(1901)  128  N.  C.  264,  83  Am.  St.  Rep. 
671,  38  S.  E.  876:  "Tools  of  ordinary 
and  everyday  use,  which  are  simple  in 
structure  and  requiring  no  skill  in 
handling, — such  as  hammers  and  axes, 
— ^not  obviously  defective,  do  not  impose 
a,  liability  upon  employer  for  injuries 
resulting  from  such  defects." 

"It  has,  however,  often  been  held  that 
a  master  is  not  liable  in  damages  for 
injuries  to  his  employee  resulting  from 
the  use  of  a  simple  implement."  Mc- 
Millan V.  Minetto  Shade  Cloth  Co. 
(1909)  134  App.  Div.  28,  117  N.  Y. 
Supp.  1081. 

"It  has  been  repeatedly  held  that  if 
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the  duty  of  the  master  in  respect  to  simple  tools  is  not  continuous,  and 
he  is  under  no  obligation  to  inspect  simple  tools  which  he  has  placed 
in  the  hands  of  his  servants  for  use.*      And  it  has  been  held  that  no 


Injuries  befall  an  emploj'ee  from  the 
use  of  a  simple  implement  or  contri- 
vance of  this  kind  [ladder]  the  master 
is  not  liable."  Hart  v.  Clinton  (1906) 
115  App.  Div.  761,  100  N.  Y.  Supp. 
1092. 

^Pennsylvania,  R.  Co.  v.  Forstall 
(1908)  87  C.  C.  A.  73,  159  Fed.  893; 
Chicago,  I.  &  L.  R.  Co.  v.  Tackett 
(1904)  33  Ind.  App.  379,  71  N.  E.  524; 
Golden  v.  Ellis  (1908)  104  Me.  177,  71 
Atl.  649;  Kirk  v.  Sturdy  (1904)  187 
Mass.  87,  72  N.  E.  349;  Waelismuth  v. 
Shaw  Electric  Crane  Co.  (1898)  118 
Mich.  275,  76  N.  W.  497;  Dompier  v. 
Lewis  (1902)  131  Mich.  144,  91  N.  W. 
152;  Nichols  v.  Pere  Marquette  R.  Co. 
(1906)  145  Mich.  643,  108  N.  W.  1016; 
Hefferen  v.  Northern  P.  R.  Co.  ( 1891 ) 
45  Minn.  471,  48  N.  W.  1,  526;  Miller 
y.  Great  Northern  R.  Co.  (1902)  85 
Minn.  272,  88  N,  W.  758;  Desseeker  v. 
Phoenix  Mills  Go.  (1906)  98  Minn.  439, 
108  N.  W.  516;  Demato  v.  Hudson 
County  Gas.  Co.  (1907)  74  N.  J.  L. 
793,  67  Atl.  28;  Miller  v.  Erie  R.  Co. 
(1897)  21  App.  Div.  45,  47  N.  Y.  Supp. 
285;  Healy  v.  Buffalo,  R.  &  P.  R.  Co. 
(1906)  111  App.  Div.  618,  97  N.  Y. 
Supp.  801 ;  Gunroingham  v.  Peiroe 
(1906)  112  App.  Div.  65,  98  N.  Y. 
Supp.  60;  E7ihi  v.  National  Tube 
Works  Co.  (1902)  203  Pa.  186,  93  Am. 
St.  Rep.  761,  52  Atl.  166;  Gulf,  C.  &  S. 
P.  R.  Go.  V.  Larkin  (1904)  98  Tex.  225, 
1  L.R.A.(N.S.)  944,  82  S.  W.  1026; 
O'Brien  v.  Missouri,  E.  &  T.  R.  Co. 
(1904)  36  Tex.  Civ.  App.  528,  82  S.  W. 
319:  Stork  v.  Charles  Stolver  Cooper- 
age Co.  (1906)  127  Wis.  318,  106  N.  W. 
841,  7  Ann.  Cas.  339;  Isaacson  v.  Wis- 
consin Teleph.  Co.  (1909)  138  Wis.  63, 
119  N.  W.  804;  Lehman  v.  Ghicago,  St. 
P.  M.  &  0.  R.  Co.  (1909)  140  Wis.  497, 
122  N.  W.   1059. 

"To  fasten  on  the  master  the  duty 
of  inspection  with  respect  to  such  com- 
mon and  ordinary  tools  would  place  an 
undue  and  frequently  insupportable 
burden  on  his  shoulders,  unreasonable 
to  require,  and  forbidden  by  the  exi- 
gencies of  business."  O'Hara  v.  Brovin 
Hoisting  Mach.  Co.  (1909)  96  C.  C.  A. 
350,  171  Fed.  394    (a  sledge). 

"In  case  of  such  simple  tools  no  lia- 


bility rests  on  the  master  for  the  ordi- 
nary perils  resulting  from  their  use." 
Stork  V.  Charles  Stolper  Cooperage  Co. 
(1906)  127  Wis.  318,  106  N.  W.  841,  7 
A.  &  E.  Ann.  Cas.  339. 

"The  master  is  under  no  duty  to  in- 
spect simple  or  common  tools,  or  to  dis- 
cover or  remedy  defects  arising  neces- 
sarily from  the  ordinary  use  of  such 
instruments."  Koschman  y.  Ash  (1906) 
98  Minn.  312,  116  Am.  St.  Rep.  373,  108 
N.  W.  514. 

"There  is  no  duty  resting  on  an  em- 
ployer to  inspect,  during  their  use, 
those  common  tools  and  appliances  with 
which  every  one  is  conversant.  If  a 
spade,  a  hoe,  or  a  push  stick  either 
wears  out  or  becomes  defective,  the  em- 
ployer may  ordinarily  rely  on  the  pre- 
sumption that  those  using  the  article 
will  first  detect  its  defect."  Miller  v. 
Erie  R.  Co.  (1897)  21  App.  Div.  45, 
47  N.  Y.  Supp.  285. 

"There  is  no  duty  resting  upon  the 
master  to  inspect  such  tools  while  they 
are  in  the  possession  and  use  of  the 
servant,  and  his  failure  to  make  such 
inspection  for  the  purpose  of  discover- 
ing defects  caused  by  use  is  not  negli- 
gence." American  Car.  d  Foundry  Co. 
V.  Nachand  (1911)  —  Ind.  App.  — ,  93 
N.  E.  1083. 

The  duty  of  inspection  arises  only 
when  the  appliance  is  of  such  a  char- 
acter that  a  man  of  ordinary  prudence 
would,  under  the  same  circumstances, 
make  the  inspection  as  a  precaution 
against  injury  to  his  servants,  and  does 
not  arise  in  regard  to  simple  appliances. 
Longpre  v.  Big  Blaokfoot  Mill.  Co. 
(1909)  38  Mont.  99,  99  Pac.  131  (hold- 
ing that  whether  a  cant  hook  falls 
within  the  category  of  simple  tools,  so 
as  to  relieve  the  master  from  the  duty 
of  inspection,  was  for  the  jury). 

A  master  is  under  no  obligation  to  a 
servant  to  inspect  for  defects  a  hammer 
which  was  reasonably  safe  and'  free 
from  obvious  defects  when  furnished,  al- 
though it  was  of  peculiar  construction, 
and  intended  for  use  on  iron  or  steel. 
Meyer  v.  Ladewig  (1907)  130  Wis.  566, 
13  L.R.A.  (N.S.)  684,  110  N.  W.  419. 

In  Mercer  v.  Atlantic  Coast  Line  R. 
Co.  (1911)  154  N.  C.  399,  70  S.  E.  742, 
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liability  can  be  predicated  on  the  master's  failure  to  instruct  a  serv- 
ant in  the  use  of  a  simple  tool.^ 

It  does  not  seem  entirely  logical  to  say  that  the  master  is  under  no 
obligation  to  exercise  ordinary  care  to  furnish  reasonably  safe  ap- 
pliances, simply  because  those  appliances  chance  to  be  of  a  simple 
character.  The  more  reasonable  view  would  seem  to  be  to  place  the 
nonliability  of  the  master  upon  the  ground  that  any  defect  in  a  simple 
tool  must  be  obvious  to  the  servant,  and  any  risk  of  danger  therefrom 
must  be  held  to  be  assumed  by  him ;  and  this,  indeed,  is  the  view  taken 
very  frequently.^ 

Other  cases  dismiss  the  allegations  of  negligence  on  the  part  of  the 
master  by  the  statement  that  the  defect  was  obvious,  or  was  as  obvious 


the  court  held  that  the  rule  requiring 
the  master  to  use  ordinary  care  to  fur- 
nish reasonably  safe  appliances  applies 
alike  to  the  simple  and  the  complicated 
tools;  but  that  the  master  is  not  re- 
quired to  inspect  simple  tools,  because 
the  employee  is  presumed  to  be  equally 
as  conversant  with  the  tool  as  the  em- 
ployer, and,  being  required  to  use  it,  is 
in  a  better  situation  to  discover  the  de- 
fects. 

In  Indiana  Natural  &  Illuminating 
Gas  Co.  V.  Marshall  (1898)  22  Ind. 
App.  121,  52  N.  E.  232,  the  master  was 
held  liable  for  injuries  caused  by  de- 
fective spurs  furunished  to  a  lineman. 
And  in  Baltimore  &  0.  S.  W.  R.  Co.  v. 
Amos  (1898)  20  Ind.  App.  378,  49  N. 
E.  854,  a  recovery  was  allowed  for  inju- 
ries caused  by  the  breaking  of  the  han- 
dle of  a  sledge,  which  was  of  hickory, 
with  the  bark  on,  and  had  become 
wormeaten  and  decayed.  But  in  Amer- 
ican Ca/r  &  Foundry  Co.  v.  Nachand 
(1911)  —  Ind.  App.  — ,  93  N.  E.  1083, 
the  court  said  that  any  expressions  in 
these  opinions  which  seemed  to  indicate 
that  it  was  the  masters  duty  to  inspect 
simple  tools  while  in  the  hands  of  the 
workmen  did  not  contain  an  accurate 
statement  of  the  law.  The  court  also 
criticised  and  disapproved  the  decision 
in  Baltimore  &  0.  8.  W.  R.  Co.  v. 
Walker  (1908)  41  Ind.  App.  588,  84  N. 
E.  730,  but  more  particularly  upon 
other  points  than  in  its  refusal  to  ap- 
ply the  rule  as  to  simple  tools.  Upon 
this  latter  point  it  should  be  said  that 
the  court  in  the  Nachand  Case  appar- 
ently overlooked  the  fact  that  the  in- 
jured servant  in  the  Walker  Case  was 
not  the  one  using  the  tool. 


See  note  to  Gulf,  G.  &  8.  F.  R.  Co.  v. 
Larkin,  1  L.R.A.(N.S.)    944. 

SFlaig  v.  Andrews  8teel  Co.  (1910) 
141  Ky.  391,  132  S.  W.  1015  (a  rod 
with  a  bent  at  one  end,  for  guiding 
bars  of  steel  on  shearing  machine). 

e  Webster  Mfg.  Co.  v.  Nisiett  (1903) 
205  111.  273,  68  N.  E.  936;  Vandalia  R. 
Go.  v.  Adams  (1909)  43  Ind.  App.  664, 
88  N".  E.  353;  Lukovslci  v.  Michigan  C. 
R.  Co.  (1911)  164  Mich.  361,  129  X.  W. 
707;  Houston  d  T.  C.  B.  Go.  v.  8cott 
(1901)  —  Tex.  Civ.  App.  — ,  62  S.  W. 
1077;  Olson  v.  Doherty  Lumber  Go. 
(1899)    102  Wis.  264,  78  N.  W.  572. 

In  Beckman  v.  Anheuser-Busch  Brew- 
ing Asso.  (1903)  98  Mo.  App.  555,  72 
S.  W.  710,  where  the  injuries  were 
caused  by  a  skid  used  to  aid  in  mov- 
ing barrels,  the  court  said:  "The  facts 
in  this  case  stand  upon  a  parity  to  one 
wherein  the  master  provides  for  the  use 
of  his  servant  a  hoe  insecure  upon  its 
handle, — a  condition  equally  apparent 
to  both,  and  one  which  the  servant  can 
correct  as  easily  and  safely  as  the  mas- 
ter. There  would  be  as  much  reason 
for  holding  the  master  liable  in  one 
instance  as  in  the  other.  The  defect 
was  obvious;  the  hazard  was  such  as 
usually  attended  the  use  of  the  skid 
as  then  placed;  and  it  is  an  undeniable 
rule  that  the  servant  assumes  the  risks 
of  such  hazard." 

An  assurance  of  safety  is  ineffective 
to  prevent  the  servants  assumption  of 
risk  of  danger  from  a  simple  tool.  Con- 
solidated Barb  Wire  Go.  v.  Maxwell 
(1904)  116  111.  App.  296  (a  spoon- 
shaped  tool  designed  to  cut  a  groove  in 
a  wheel  when  held  against  the  rim  of 
the   revolving  wheel). 
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to  the  servant  as  it  could  have  been  to  the  master,  without  directly  in- 
voking the  rule  of  assumption  of  risk.''  Decisions  of  this  character 
would  seem  to  be  based  upon  the  theory  discussed  in  chapter  xl., 
namely,  that  the  servant's  knowledge  or  ignorance  of  the  risk  involved 
determines  the  existence  or  absence  of  culpability  on  the  master's 
part. 

Other  cases  take  the  rather  extreme  view  that  if  a  servant  is  in- 
jured by  reason  of  defective  simple  tools,  he  must  necessarily  be 
guilty  of  contributory  negligence.' 

The  various  implements  which  fall  within  the  category  of  simple 
tools  are  indicated  in  the  note  below.' 

7  Duncan  v.  Gernert  Bros.  Lwmier  Co.  In  Williams  v.   Garhutt  Lumber  Co. 

(1905)    27  Ky.  L.  Rep.  1039,  87  S.  W.  (1909)    132  Ga.  221,   64  S.  E.   65,  the 

762 ;  Hall  V.  United  States  Canning  Co.  court    said :      "If    what    is    called    the 

(1902)  76  App.  Div.  475,  78  N.  Y.  'simple-tool  rule'  is  based  on  the  prin- 
Supp.     617;     Bookman     v.     Masterson  ciple  of  equality  or  superiority  of  oppor- 

(1903)  83  App.  Div.  4,  81  N.  Y.  Supp.  tunity  for  knowledge  on  the  part  of 
062;  Buchanan  v.  Rome,  W.  d  0.  R.  Co.    a  servant,  that  principle  forms  a  part 

(1887)   10  N.  Y.  S.  R.  326;  Houston  &  of  the  test  applied  by  our  Civil  Code 

T.  C.  R.  Co.  V.  Conrad   (1884)   62  Tex.  (§§    2611,   2612)    in   a   suit   against   a 

627.  master    by    a    servant    for    an    injury 

"A   mashed   hammer    or   chisel    head  claimed  to  have  arisen  from  the  negli- 

is  a  defect  as  obvious  to  the  servant  as  gence  of  the  master  in  failing  to  com- 

to  the  master,  and  one  knows  as  well  as  plj  with  the  duties  imposed  on  him  in 

the   other   that  particles   of   metal   are  regard  to  machinery." 

likely   to   be  detached  and  projected  with  ^  Holt   v.    Chicago,    M.    &    St.   P.   R. 

force   when   steel   strikes    steel,   partic-  Co.   (1896)   94  Wis.  596,  69  N.  W.  352; 

ularly  where   one   of   the  meeting  sur-  Ringer   v.    St.    Louis    &    S.    F.    R.    Go. 

faces  is  worn  and  battered."     Rahm  v.  (1911)    85   Kan.   167,   34  L.R.A.(N.S.) 

Chicago,  R.  I.  &  P.  R.  Co.    (1908)    129  1044,  116  Pac.  212. 

Mo.  App.  679,  108  S.  W.  570.  9  A  ladder.     Jenney  Electric  Light  & 

A  ladder  is  in  the  class  of  ordinary  P.  Go.  v.  Murphy   (1888)   115  Ind.  566, 

tools    with    knowledge    of    the    obvious  18  N.  E.  30;   Meador  v.  Lake  Shore  d 

imperfections    in    which    a    servant    is  M.  S.  R.  Co.    (1894)    138  Ind.  290    46 

chargeable     equally    with     the    master  Am.  St.  Rep.  384,  37  N.  E.  721;  Duncan 

when  he  attempts  to  use  it  in  the  course  v.  Gernert  Bros.  Lumier  Co.  (1905)  27 

of  his  usual  employment.     Sheridan  v.  Ky.  L.  Rep.   1039,   87   S.   W.  762;   Mc- 

Gorham  Mfg.  Go.    (1907)    28  R.  I.  256,  Kay   v.   Hand    (1897)    168    Mass'  270 

13  L.R.A.(N.S.)    687,  66  Atl.  576.  47  N.  E.  104;  Desseckerv.  Phcenia;  Mills 

Where    an    experienced    mechanic    is  Co.    (1906)    98   Minn.   439,   108   N.  W. 

injured  by  the  slipping  of  a  ladder  on  516;  Blundell  v.  W.  A.  Miller  Elevator 

the  floor  where  he  was  using  it,  such  Mfg.  Co.   (1905)   189  Mo.  552,  88  S.  W. 

ladder  being  one  of  the  ordinary  tools  103;    Marsh  v.   Ghickering    (1886)    101 

in  use  in  and  about  the  premises,  and  N.  Y.  396,  5  N.  E.  56;  Cahill  v.  Hilton 

selected  by  such  mechanic  on  the  occas-  (1887)    106  N.   Y.  512,   13   N.  E.  339; 

ion  of  such  injury,  it  was  error  to  in-  Hall    v.     United    States    Canning    Co. 

struct   the   jury   that,   as   a  matter   of  (1902)     76    App.    Div.    475,    78    N.    Y. 

law,  the  master  was  negligent  because  Supp.  617;  Hart  v.  Clinton  (1906)   115 

of  some  defect  in  the  ladder,  which  was  App.  Div.  761,   100  N.  Y.  Supp.   1092; 

open  and  obvious  to  any  person  paying  Smith   v.    Green   Fuel   Economizer    Co. 

reasonable    attention    thereto.      Borden  (1908)    123   App.  Div.   672,   108   N.  Y. 

v.  Daisy  Roller  Mill  Co.  (1898)  98  Wis.  Supp.  45;  Kelly  v.  National  Starch  Co. 

407,   67   Am.   St.   Rep.    816,   74   N.   W.  (1911)    142   App.   Div.   286,   126   N.  Y. 

91    (syllabus  by  Marshall,  J.).  Supp.   979;    Sheridan   v.    Gorham    Mfg. 
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Co.    (igt/T)    28    K.   L    256,    13    L.R.A.  v.   Phinney    (1906)    38   Ind.  App.   546, 

(N.S.)    687,   66   AtL   576;    Corcoran  v.  17  N.  B.  296;  American  Gar  d  Foundry 

Milioaukee  Gaslight  Co.  (3892)  81  Wis.  Go.   v.   Nachand    (1911)    —   Ind.   App. 

191,   51   N.   W.    328;    Borden  v.   Daisy  — ,   93  N.   E.   1083;    Rahm  v.  Chicago, 

Koller   Mill    Co.    (1898)    98    Wis.    407,  R.  I.  &  P.  R.  Go.   (1908)   129  Mo.  App. 

67  Am.  St.  Rep.  816,  74  N.  W.  91.  679,  108  S.  W.  570. 

A  hammer.    Webster  Mfg.  Co.  v.  Nis-  A  brass  punch.     Galveston,  E.  &  B. 

bett  (1903)  205  111.  273,  68  N.  E.  936;  A.  R.  Co.  v.  Whisenhunt  (1904)  36  Tex. 

Lynn  v.  Glucose  Sugar  Ref.  Co.   (1905)  Civ.  App.  135,  81  S.  W.  332. 

128  Iowa,  501,  104  N.  W.  577;   Golden  A  "set"  used  to  receive  the  blows  of 

V.  Ellis    (1908)    104  Me.   177,   71   Atl.  a    sledge    in   riveting    plates    of   metal 

649;    Dompier    v.    Lewis     (1902)     131  beams.     Gillaspie  v.  United  Iron  Works 

Mich.  144,  91  N.  W.  152;  Koschman  v.  Co.   (1907)   76  Kan.  70,  90  Pae.  760. 

Ash   (1906)   98  Minn.  312,  116  Am.  St.  A  side-set.     Hefferen  v.  Northern  P. 

Rep.  373,  108  N.  W.  514;  Rahm  v.  CM-  R.  Co.   (1891)   45  Minn.  471,  48  N.  W. 

■cago,  R.  I.  &  P.  R.  Co.  (1908)  129  Mo.  1,  526. 

App.   679,    108   S.   W.   570;    Martin  v.  A  pinch  bar.    Bolt  v.  Chicago,  M.  & 

Highland  Park  Mfg.  Co.   (1901)   128  N.  St.  P.  R.   Co.    (1896)    94  Wis.  596,  69 

C.  264,  83  Am.  St.  Rep.  671,  38  S.  E.  N.  W.  352. 

876;  Houston  &  T.  C.  R.  Co.  v.  Conrad  A  claw  bar.    Houston  &  T.  C.  R.  Co. 

(1884)    62    Tex.    627;    B.    S.   Hopkins  v.  Soott   (1901)   —  Tex.  Civ.  App.  — , 

Bridge  Co.  v.  Burnett    (1892)    85  Tex.  62  S.  W.  1077;  Louisville,  E.  &  St.  L. 

16,   19   S.  W.   886;    Meyer  v.   Ladeung  Consol.  R.  Co.  v.  Allen   (1893)   47  111. 

(1907)    130  Wis.  566,  13  L.R.A. (N.S.)  App.  465. 

684,  110  N.  W.  419.  A  crowbar.    Vandalia  R.  Co.  v.  Adams 

A  snap  hammer.    Wachsmuth-v.  Shaw  (1909)  43  Ind.  App.  664,  88  N.  E.  353; 

Electric    Crane    Co.    (1898)    118   Mich.  Miller  M.  Great  Vorthern  R.  Go.  (1902) 

275,  76  N.  W.  497.  85  Minn.  272,  88  N.  W.  758. 

A  sledge.    O'Hara  v.  Brown  Hoisting  Tongs    for   handling   heavy    castings. 

Mach.  Co.   (1909)   96  C.  C.  A.  350,  171  Dealin  v.  Phoeniao  Iron  Co.   (1897)   182 

Fed.  394;  Koschman  v.  Ash   (1906)   98  Pa.  109,  37  Atl.  927. 

Minn.  312,  116  Am.  St.  Rep.  373,  108  A    hook    for    handling    and    guiding 

N.  W.  514.  timbers  on  a  roller  bench  in  a  log  mill. 

A  wrench.     Garnett  v.  Phoenix  Bridge  Olson   v.   Doherty  Lumber   Co.    (1899) 

Co.    (1899)     98    Fed.    192;    O'Brien   v.  ]02  Wis.  264,  78  N.  W.  572. 

Missouri,   E.    &    T.   R.    Co.    (1904)    36  A  rod   with   a  bend   at   one  end  for 

Tex.    Civ.    App.    528,    82    S.    W.    319;  guiding  bars  of  steel  on  shearing  ma- 

Stork  V.  Charles  Stolper  Cooperage  Co.  chine.      Flaig    v.    Andrews    Steel    Co. 

(1906)    127  Wis.  318,   106  N.  W.  841,  (1910)    141  Ky.  391,  132  S.  W.  1015. 

7  Ann.  Cas.  339.  A  long-handled  hook  for  handling  ice. 

A    goose-neck    wrench.      O'Brien    v.  Thorn  v.  New  York  City  Ice  Co.  (1887) 

Missouri,  K.  &  T.  R.  Co.  (1904)  36  Tex.  46  Hun,  497. 

Civ.  App.  528,  82  S.  W.  319.  a  skid.    Beckman  v.  Anheuser-Busch 

A  chisel.    Fordyce  v.  Stafford  (1893)  Brewing  Asso.  (1903)  98  Mo.  App.  555, 

57  Ark.  503,  22  S.  W.  161;   Banks  v.  72  S    W    710 

J.  8.  Schofield's  Sons  Go     (1906)    126  a 'lever  jack.     Bowen  v.   Chicago  & 

Ga.   667,   55   S    E    939;    J^fe^POol  v.  ^    ^    ^    ^       (^gog,    ^^   ju    ^        ^ 

^^"tf^aJ    i°iV  M^  w    ,ifi  '  ^Ltr' V  A  lantern.    Gulf,  0.  &  8.  F.  R.  Co.  v. 

(N.S.)    668,  112  N.  W.  318;   Mercer  v.  nr,nA\    no   t^        ooc     t    t  -d  a 

AtlanUc  Coast  Line  R.  Go.   (1911)   154  ^^^U^    (1       >    S    W    1026  ' 

N.   C.   399,    70    S.   E.    742;    Demato   v.  (N-S.)    944,  82  S.  W.  1026. 

Hudson  County  Gas  Go.    (1907)    74  N.  A  pick.     Lehman  v.   Chicago,  8t.  P. 

J.  L.  793,  67  Atl.  28;  Kellogg  v.  New  M.  &  0.  R.  Go.    (1909)    140  Wis.  497, 

York  Edison  Co.   (1907)   120  App.  Div.  122  N.  W.  1059. 

410,   105   N.   Y.   Supp.   398;   Buchanan  A  shovel.     Sterling  Goal  &  Coke  Co. 

V.  Rome,  W.  &  0.  R.  Co.  (1887)   10  N.  v.  Fork  (1910)    141  Ky.  40,  40  L.R.A. 

y.  S.  R.  326.  (N.S.)   837,  131  S.  W.  1030. 

A  turning  gouge  or  chisel.     Gonsol-  A  scythe.     Post  v.  Chicago,  B.  £  Q. 

idated  Barb  Wire  Co.  V.  Maxwell  {I90i)  R.   Co.    (1906)   121   Mo.  App.   562,   97 

116  111.  App.  296.  S.  W.  233. 

A  punch.    Cincinnati,  B.  £  D.  R.  Co.  A  chain  used  on  a  derrick.     Eimney 
M.  &  S.  Vol.  III.— 156. 
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And  a  number  of  implements  not  falling  within  the  category  will 
be  found  in  the  note.^° 


V.  Gorbin  (1890)  132  Pa.  341,  19  Atl. 
141. 

A  plank  to  stand  on.  Mathis  v.  Kan- 
sas City  Stockyards  Co.  (1904)  185 
Mo.  435,  84  S.  W.  66. 

Plank  in  scaffold.  Ehni  v.  National 
Tube  Works  Co.  (1902)  203  Pa.  186,  93 
Am.  St.  Rep.  761,  52  Atl.  166. 

A  pail.  Kirk  v.  Sturdy  (1904)  187 
Mass.  87,  72  N.  E.  349. 

A  rope.  Isaacson  v.  Wisconsin 
Teleph.  Co.  (1909)  138  Wis.  63,  119  N. 
W.  804;  Cregcm  v.  Mwrston  (1891)  126 
N.  y.  568,  22  Am.  St.  Rep.  854,  27  N. 
E.  952. 

A  water  gauge.  Eealy  v.  Buffalo,  R. 
&  P.  R.  Co.  (1906)  111  App.  Div.  618, 
97  N.  Y.  Supp.  801. 

A  wheelbarrow.  Oou/re  v.  Storey 
(1909)  17  Idaho,  352,  105  Pac.  794; 
GurmAngham  v.  Peirce  (1906)  112  App. 
Div.  65,  98  N.  Y.  Supp.  60. 

Buckets  used  for  loading  coal  onto 
engines.  Lukovski  v.  Michigan  C.  R. 
Go.  (1911)  164  Mich.  361,  129  N.  W. 
707. 

A  push  stick  used  to  move  cars  on 
one  track  by  an  engine  upon  another. 
Bookman  v.  Masterson  (1903)  83  App. 
Div.  4,  81  N.  Y.  Supp.  962;  Miller  v. 
Erie  R.  Go.  (1897)  21  App.  Div.  45,  47 
N.  Y.  Supp.  285;  Maul  v.  Queen  Anne's 
R.  Co.  (1899)  1  Penn.  (Del.)  561,  42 
Atl.  990. 

A  board  with  a  file  fastened  on  it, 
used  for  smoothing  revolving  rollers. 
McMillan  v.  Miruetto  Shade  Cloth  Go. 
(1909)  134  App.  Div.  28,  117  N.  Y. 
Supp.  1081. 

A  compressed-air  hose  is  not  a  dan- 
gerous agency,  requiring  a  master  to 
guard  it  so  that  ignorant  or  reckless 
persons  cannot  use  it  to  the  injury  of 
others.  Ballard  v.  Louisville  £  N.  R. 
Co.  (1908)  128  Ky.  826,  16  L.R.A. 
(N.S.)   1053,  110  S.  W.  296. 

Whether  a  cant  hook  should  be  in- 
spected is  a  question  for  the  jury. 
Longpre  v.  Big  Blackfoot  Mill.  Go. 
(1909)   38  Mont.  99,  99  Pac.  131. 

In  Bouse  v.  Southern  R.  Go.  (1910) 
152  N.  C.  397,  67  S.  E.  981,  the  rule 
was  applied  when  the  servant  was  in- 
jured while  attempting  to  raise  a  win- 
dow in  a  car. 

10  A  chain  used  on  a  crane.    Nioholds 


V.  Crystal  Plate  Glass  Go.  (1894)  126 
Mo.  55,  27  S.  W.  516,  28  S.  W.  991. 

A  hand  car.  Chicago,  I.  &  L.  R.  Go. 
V.  Tackett  (1904)  33  Ind.  App.  379, 
71  N.  E.  524. 

A  push  pole,  a  heavy  appliance  of 
wood  and  iron,  secured  to  an  engine  by 
bolts  and  supports,  and  by  chains  at- 
tached to  the  collar,  and  designed  to  aid 
a  switch  engine  in  pushing  cars  around 
curves  so  sharp  that  the  ordinary  coup- 
ling would  not  work.  Pennsylvama  R. 
Go.  V.  Forstall  (1908)  87  C.  C.  A.  73, 
159  Fed.  893. 

An  unusually  large  and  heavy  chain, 
used  on  a  crane.  Fvmierty  v.  Bv/rnha/m 
(1903)   205  Pa.  305,  54  Atl.  996. 

A  claw  bar  5  or  6  feet  in  length,  hav- 
ing two  prongs  to  be  inserted  under  the 
head  of  a  railroad  spike,  and  driven 
tight  thereunder  with  a  maul.  Harris 
V.  Kansas  City  Southern  R.  Co.  (1910) 
146  Mo.  App.  524,  124  S.  W.  576. 

A  coopering  tool  not  of  a  design  or- 
dinarily in  use,  but  of  a  special  design 
of  the  defendant.  Blankenship  v.  A.  M. 
Bughes  Paint  d  Glass  Co.  (1911)  154 
Mo.  App.  483,  135  S.  W.  970. 

A  flogging  hammer,  used  in  a  ma- 
chine shop  for  striking  chisels  and  sim- 
ilar instruments,  when  manufactured 
and  furnished  by  the  master,  is  an  im- 
plement, within  the  rule  requiring  the 
master  to  furnish  tools  and  appliances 
reasonably  safe  for  the  purpose  used. 
Vant  Bui  v.  Great  Northern  R.  Co. 
(1903)  90  Minn.  329,  96  N.  W.  789; 
Morris  v.  Eastern  R.  Co.  (1902)  88 
Minn.  112,  92  N.  W.  535. 

Tongs  used  in  dragging  logs  on  skid- 
ding machine.  Tibbs  v.  Deemer  Mfg. 
Co.  (1910)  104  C.  C.  A.  488,  182  Fed. 
48. 

Tongs  weighing  100  -lbs.,  designed  to 
handle  redhot  ingots  of  steel,  weighing 
3,000  lbs.  Mulligan  v.  Colorado  Fuel 
<&  Iron  Co.  (1904)  20  Colo.  App.  198, 
77  Pac.  977. 

Large  ice  tongs.  NeuboAier  v.  North- 
ern P.  R.  Co.  (1895)  60  Minn.  130,  61 
N.  W.  912. 

A  long  ladder  attached  to  a  water 
tank,  only  occasionally  used.  Nichols 
V.  P&re  Marquette  R.  Co.  (1906)  145 
Mich.  643,  108  N.  W.  1016. 

A  40-foot  extension  ladder.  Twombly 
V.      Consolidated    Electric    Light     Go. 


§  924a]                    OBLIGATORY  CHARACTER  OF  PLANT.  2483 

An  exception  to  tke  simple-tool  rule  has  been  made  where  the  serv- 
ant injured  was  not  the  one  to  whom  the  tool  was  furnished.*^ 

In  some  jurisdictions  the  simple-tool  rule  has  been  repudiated,  or 
at  least  restricted  in  some  cases.  *^ 

(1903)    98  Me.  353,  64  L.R.A.  551,  57  stringing   wires,    and    replacing   rotten. 

Atl.  85.  rounds,    escape    liability    for     injuries 

A    punching    and   shearing   machine,  caused  by  neglect  of  the  duty,  on  the 

Morden  Frog  &  Crossing  Works  v.  Fries  ground  that  the  neglect  was  that  of  a. 

(1907)    228  111.  246,  119  Am.  St.  Rep.  fellow   servant   of   the   one   injured   by 

428,  81  N.  E.  862.  a  fall  caused  by  the  breaking  of  a  rot- 

A  cant  hook  designed  to  handle  logs,  ten  round, 
which  is  formed  of  a  long  handle  with  H  The  simple-tool  doctrine  does  not 
an  iron  cuflF  near  one  end,  to  which  is  avail  the  master  where  a  servant  is  in- 
fastened  a  hook  which  grapples  and  jured  by  reason  of  defects  in  a  simple 
turns  the  log  when  the  handle  is  used  tool  used  by  another  servant.  Balti- 
as  a  lever,  is  not  a  simple  tool  within  more  &  0.  S.  W.  R.  Co.  v.  Walker 
the  rule  which  relieves  the  master  from  (1908)  41  Ind.  App.  588,  84  N.  E.  730. 
the  duty  of  inspecting  such  tools,  al-  The  court  said:  "Where  an  employee, 
though  they  are  intended  for  the  use  free  from  contributory  negligence,  is 
of  his  servant.  Parker  v.  W.  C.  WooA  injured  because  of  the  defective  condi- 
hv/niber  Co.  (1911)  —  Miss.  — ,  40  tion  of  an  implement  placed  in  the 
L.R.A.  (N.S.)    832,    54    So.   252.  hands  of  another  employee  by  the  mas- 

A  rotary  ripsaw.     Suchomel  v.  Max-  ter,  and  used  near  the  injured  servant, 

well   (1909)   240  111.  231,  88  N.  E.  558.  however  simple   it  may   be  in   its   con- 

A  cant  hook  used  for  handling  logs  struction,    that   simplicity   will   not   of 

is  not  necessarily  a  "simple  tool."   Wil-  itself  deprive  the  injured  servant  of  a 

Uairrus   v.    Gariutt   Lumher   Go.    (1909)  remedy,  nor  relieve  the  master  from  lia- 

132  Ga.  221,  64  S.  E.  65.  bility.     A  different  rule  might  prevail 

A  truck  used  to  handle  steel  bolsters,  if  the  instrument  were  used  by  the  par- 

Paulson  V.  Bettendorf  Axle  Co.   (1910)  ty  injured."    See  also  Camplell  v.  T.  A. 

146  Iowa,  399,  125  N.  W.  174.  Gillespie  Co.   (1903)  69  N.  J.  L.  279,  55 

A  so-called  simple-tool  rule  was  not  Atl.  276. 

applied  in  Chicago,  K.  &  W.  R.  Co.  v.  is  "In  furnishing  a  tool  of  any  kind, 

Blevins    (1891)    46   Kan.   370,   26   Pac.  the   master    is   bound   to   use    ordinary 

687,  where  the  servant  was  at  work  on  care  for  the  safety  of  the  servant  who 

a  high  and  narrow  wall,   and   a  maul  uses  it."     Drake  v.  San  Antonio  &  A. 

was  given  to  him  to  be  used  while  he  p.  R.  Co.  (1905)  99  Tex.  240,  89  S.  W. 

was  in  that  position.  407,  reversing  —  Tex.  Civ.  App. — ,  85 

In  Crilley  v.  'New  Amsterdam  Gas  Co.  S.   W.   447,    holding   that  whether   the 

(1905)    106   App.   Div.    127,    94   N.   Y.  master   was   liable   for   injuries   caused. 

Supp.  102,  it  was  held  that  a  nonsuit  by  a  defective  rail  hook  was  a  questions 

was    erroneous    where    the    injury    was  for  the  jury. 

caused  by  a  sliver  of  steel  flying  from  "It  cannot  now  be  said  in  this  state' 

a  chisel,  where  the  evidence  showed  that  as  a  matter  of  law  that  the  master  is 

the  chisel  was  in  fact  made  of  coarse-  not  liable   to  his   servant   for   injuries 

grained  steel,  and  that  it  was  not  cus-  resulting   from    obvious    or    patent   de- 

tomary   to   make   such   chisels    of   any-  fects  in  the  simplest  tools  or  appliances 

thing  but  fine-grained  material.  furnished  him  to  work  with."    St.  Louis- 

The  simple-tool  rule   does  not  apply  &  8.  W.  R.   Co.  v.   Shuler    (1907)    4& 

in  the  case  of  a  belt,  where  it  is  in  use  Tex.  Civ.  App.  356,  102  S.  W.  783. 

as  an  emery  wheel.    Horstman  v.  Staver  "It  cannot  be  said  as  matter  of  law. 

Carriage  Co.   (1910)    153  111.  App.  130.  and  without  reference  to  the  use  to  be 

In  Twombly  v.  Consolidated  Electric  made  of  it,  that,  because  a  rubber  hose 

Light  Co.  (1903)  98  Me.  353,  64  L.R.A.  is  a  common  and  simple  appliance,  the 

551,  57  Atl.  85,  it  was  held  that  the  mas-  master,   when  furnishing  such  hose   to 

ter  cannot,  by  delegating  to  a  servant  his  servant  for  use  in  the  discharge  of 

the  duty  of  inspecting  long  ladders  fur-  his  duties  as  such,  does  not  owe  to  him 

niahed    for    the    use    of    employees    in  the   duty  to  use  ordinary   care   to   see 
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It  is  submitted  that,  as  has  been  indicated  above,  it  is  illogical  and 
unreasonable  to  say  that  the  master  is  free  from  the  obligation  of  us- 
ing ordinary  care  merely  because  the  appliance  to  be  furnished  is  a 
simple  tool,  but  the  better  view  is  that  the  appliance  being  a  simple 
tool,  and  entirely  understood  by  the  servant,  the  latter's  obligations 
to  his  master  and  to  himself  are  increased ;  and  cases  involving  in- 
juries from  simple  tools  furnish  a  broader  scope  for  the  application 
of  the  various  affirmative  defenses  which  are  ordinarily  available  to 
the  master.] 


that  it  is  reasonably  suitable  and  safe 
for  the  servant's  use  in  the  service  to  be 
performed  by  him."  Houston  £  T.  C.  R. 
Co.  V.  Patrick  (1908)  50  Tex.  Civ.  App. 
491,  109  S.  W.  1097. 

In  Buchanan  &  Gilder  v.  Blanchard 
(1910)  —  Tex.  Civ.  App.—,  127  S.  W. 
153,  the  court  said  that  the  rule  as  to 
tlie  master's  duty  to  furnish  safe  ap- 
pliances "is  not  limited  in  its  appli- 
cation to  complex  instrumentalities, 
but  applies  to  simple  tools  in  ordinary 
use  under  many  and  varying  circum- 
stances." 

A  recovery  was  allovred  in  the  follow- 
ing cases  where  the  injury  was  caused 
by  the  tool  noted,  but  the  question  of 
the  master's  nonliability  for  defects  in 
simple  tools  was  not  discussed:  De  la 
Vergne  Refrigerating  Mach.  Co.  v. 
Stahl  (1900)  24  Tex.  Civ.  App.  471, 
60  S.  W.  319  (hammer)  ;  Galveston,  H. 
d  W.  R.  Co.  V.  Newport  (1901)  26  Tex. 
Civ.  App.  583,  65  S.  W.  657   (wrench). 

See  also  Adams  v.  Gulf,  G.  &  8.  F.  R. 
Co.  (1907)  101  Tex.  5,  102  S.  W.  906, 
where  a  judgment  for  the  defendant 
upon  a  directed  verdict  in  an  action  for 
injuries  caused  by  a  defective  ladder 
was  reversed  upon  the  ground  that  the 
question  was  for  the  jury. 

But  in  Gulf,  C.  &  S.  F.  R.  Co.  v.  Lar- 
kin  (1904)  98  Tex.  225,  1  L.R.A.(N.S.) 
944,  82  S.  W.  1026,  it  was  held  that  a 
railroad  company  which  purchases  lan- 
tern globes  of  good  and  standard  make, 
from  reliable  manufacturers,  is  not 
bound  to  inspect  them  to  protect  em- 
ployees, to  whom  they  are  delivered  for 
use,  from  injury  by  their  breaking  while 
being  cleaned.  This  case  was  distin- 
guished in  the  Patrick  Case,  supra, 
upon  the  ground  that  the  defect  was  a 
latent  one,  and  also  it  was  the  servant's 
duty  to  keep  the  lantern  clean. 

In  Ft.  Worth  &  D.  C.  B.  Co.  r.  Mc- 


Crummen  (1911)  —  Tex.  Civ.  App.  — , 
133  S.  W.  899,  the  court,  in  holding 
that  it  was  not  the  duty  of  a  railroad 
company  to  inspect  cord  wood  for 
splinters,  etc.,  said  that  it  had  been  ex- 
pressly held  in  the  Larkin  Case  that 
"the  duty  of  the  master  to  inspect  ma- 
chinery or  implements  furnished  the 
servant  arises  only  when  they  are  of 
such  character  that  a  man  of  ordinary 
prudence  would  inspect  them  as  a  pre- 
caution against  injury,  and  does  not 
require  the  inspection  of  common  tools 
committed  to  the  custody  of  a  servant 
who  has  capacity  to  understand  their 
custom  and  usages." 

In  Freeman  v.  Starr  (1911)  —  Tex. 
Civ.  App.  — ,  138  S.  W.  1150,  where  a 
servant  was  injured  by  chips  flying 
from  a  hammer,  the  ordinary  rules  of 
law  were  applied  without  reference  to 
the  simple  character  of  the  tool. 

The  fact  that  the  defective  tool  was 
a  simple  tool  like  a  spike  maul  was  ig- 
nored in  Atchison,  T.  &  8.  F.  R.  Co.  v. 
Sadler  (1887)  38  Kan.  128,  5  Am.  St. 
Rep.  729,  16  Pac.  46,  and  the  master 
was  held  liable  for  injuries  caused  by 
it.  Similar  decisions  were  rendered  in 
Southern  Kansas  R.  Go.  v.  Croker 
(1889)  41  Kan.  747,  13  Am.  St.  Rep. 
320,  21  Pac.  785,  where  the  defective 
tool  was  a  hammer  used  for  breaking 
stone,  and  in  Atchison,  T.  &  8.  F.  R.  Co. 
V.  Lannigan  (1895)  56  Kan.  109,  42 
Pac.  343,  where  the  defective  tool  was 
a  lantern. 

In  Warner  v.  Chicago,  R.  I.  £  P.  R. 
Co.  (1895)  62  Mo.  App.  184,  it  was  held 
that  the  fact  that  the  defective  appli- 
ance was  a  simple  tool  like  a  ladder 
vva.s  merely  a  circumstance  to  be  con- 
sidered with  other  facts  in  determining 
the  negligence  of  the  master  and  the 
contributory  negligence  of  the  servant. 


CHAPTER  XXXVII. 

OBLIGATIONS  OF  A  MASTER,  CONSIDERED  WITH  REFERENCE  TO  THE 
DUTY  OP  SERVANTS  AND  THIRD  PERSONS  TO  USE  REASONABLE 
CARE. 

925.  Generally. 

926.  Master  entitled  to  rely  on  the  presumption  that   due  care  will  be 

exercised  by  each  servant  to  avoid  injuring  himself. 
a.  Generally. 
6.  Dangerous  structures  above  or  beside  railway  tracks. 

927.  — and  by  each  servant  to  avoid  injuring  his  fellow  servants. 

928.  Negligence    inferable    where    instrumentalities    furnished    cannot    be 

safely  used  by  servants  exercising  ordinary  care. 

929.  Master  entitled  to  rely  on  the  presumption  that  due  care  will  be 

used  by  strangers  with  whom  he  requires  his  servant  to  work. 

925.  [30]  Generally. —  One  of  the  grounds  upon  whicli  the  servant's 
right  to  recover  -was  denied  in  the  earliest  reported  decision  in  which 
the  liability  of  employers  was  discussed  was  that  "the  mere  relation  of 
the  master  and  the  servant  can  never  imply  an  obligation  on  the  part 
of  the  master  to  take  more  care  of  the  servant  than  he  may  reasonably 
be  expected  to  do  of  himself."  ^  This  principle  involves,  as  corol- 
laries, the  two  following  propositions : 

(1)   In  selecting  and  continuing  to  use  any  particular  instrumen- 

^  Priestley  v.  Fowler  (1837)  3  Mees.  While  "the  law  requires  of  an  em- 
&  W.  1,  Murph.  &  H.  305,  1  Jur.  987,  ployer  a  high  degree  of  care  in  furnish- 
19  Eng.  Rul.  Cas.  102  (per  Lord  Abin-  ing  his  workmen  with  safe  tools,  it  will 
ger),  quoted  in  Berns  v.  Gaston  Gas  also,  in  the  case  of  a  skilled  workman 
Coal  Co.  (1885)  27  W.  Va.  285,  55  Am.  operating  with  a  dangerous  tool,  re- 
Rep.  304;  B  of  mam,  v.  Dickinson  (1888)  quire  a  correspondingly  high  degree  of 
31  W.  Va.  142,  6  S.  E.  53.  care  on  his  part  in  its  use."    Chicago  & 

A  master  is  not  negligent  who  takes  A.  R.  Go.  v.  Mahoney  (1879)  4  111.  App. 

as  much  care  of  his  servant  as  he  takes  262. 

for  his   own   safety.     Sykes  v.  Packer  The  duty  created  by  a  statute  requir- 

(1882)   99  Pa.  465;   Green  &  C.  Streets  ing  certain  safeguards  to  be  added  to  an 

Pass.  B.  Co.  V.  Bresmer   (1881)   10  W.  instrumentality  is  not  owed  to  a  serv- 

N.  C.  379.  ^'^t  who,  fully  understanding  for  what 
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tality,  a  master  is  entitled  to  proceed  upon  the  hypothesis  that  his 
servants  will  use  as  much  care  for  their  own  safety  as  he  himself 
would  use  for  his  own  safety  under  similar  circumstances,  supposing 
him  to  act  as  a  prudent  man  would  act.* 

The  logical  connection  between  this  rule  in  one  of  its  phases  and 
the  doctrine  which  is  discussed  in  the  next  chapter  is  indicated  by  the 
fact  that  the  absence  of  any  obligation  to  furnish  a  safer  kind  of  in- 
strumentality may  sometimes  be  a  necessary  inference  from  the  con- 
sideration that,  up  to  a  certain  point,  the  master  may  rely  on  the 
servant's  avoiding  the  dangers  incident  to  the  use  of  the  inferior  in- 
strumentality by  the  exercise  of  a  degree  of  care  proportioned  to  the 
circumstances.  Hence,  a  form  of  expression  sometimes  found  in 
cases  embodying  the  doctrine  referred  to,  that  it  was  not  negligent  to 
adopt  a  less  safe  description  of  instrumentality,  although  in  the  use 
of  it  greater  care  on  the  servant's  part  might  be  required.' 

(2)  A  master  is  guilty  of  a  breach  of  duty,  if  he  fails  to  see  that 
the  instrumentalities  supplied  are  of  such  a  character  and  maintained 
in  such  a  condition  that  his  servants  will  be  able  to  carry  on  their 
work  without  the  risk  of  injury  as  long  as  they  exercise  proper  care 
in  the  use  of  those  instrumentalities. 

In  the  absence  of  other  controlling  considerations,  therefore,  the 
question  whether  an  injured  servant  can  recover  will,  in  certain  states 
of  the  evidence,  hinge  upon  the  question  whether  the  instrumen- 
tality which  caused  the  injury  was  one  which,  with  reasonable  care 

purposes  it  is  designed,  employs  it  for  in   view    of    their    respective   positions, 

another   purpose   for    his    own    conven-  the  master  is  bound  to  be  more  vigilant 

ience.     (hienther  v.  LooJchart  (1891)  40  than  the  servant  in  regard  to  the  in- 

N.  y.   S.  R.   942,   16  N.  Y.  Supp.  717,  spectiou  of  the  instrumentalities, 
affirmed  (1893)   137  N.  Y.  529,  33  N.  E.        A  master  may  lawfully  estimate  the 

336.  natural  and  probable  effect  of  his  acts 

In  Leak  v.  Carolina  C.  B.  Co.  (1899)  upon  the  assumption  that  his  servants 

124  N.  C.  455,  32  S.  E.  884,  the  follow-  and  others  will  discharge  their  duties, 

ing  instruction  was  held  to  iie  erroneous  American  Bridge   Co.   v.  Seeds    (1906) 

as  being  too  general:  "The  law  imposes  11  L.R.A.  (N.S.)    1041,  75  C.  C.  A.  407, 

upon  the  employer  the  duty  of  exercis-  144  Fed.  605. 

ing  greater  care  of  protecting  the  em-        2  Xhe  general  rule  in  this  connection 

ployee  from  injury  due  to  the  defective  is  that  "the  law  will  never  hold  it  im- 

eondition  of  appliances  than  is  required  prudent  in  anyone  to  act  upon  the  pre- 

of  the  employee  in  guarding  against  ac-  sumption  that  another   in   his   conduct 

cident."     It  will  be  shown,  however,  in  will  act  in  accordance  with  the  rights 

the  chapter  dealing  with  the  construct-  and  duties  of  both."     Newson  v.   N&iv 

Ive   knowledge   of    the    servant    (uv.),  York   C.  R.   Co.    (1864)    29  N.  Y.  390. 

that,  while  the  law  thus  assimilates,  in  See  Shearm.  &  Redf.  Neg.  §  92. 
a  sense,  the   obligations  of  the  master        3  Indianapolis,    B.    &    W.    R.    Co.    v. 

and  servant  in  respect  to  the  duty  of  Flanigan  (1875)  77  111.  365. 
exercising  care,  it  also  recognizes  that, 
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and  caution,  could  be  used  by  bim  witbout  danger  at  tbe  place  and  in 
tbe  manner  in  wbicb  it  was  used.* 

It  "will  be  observed  tbat  tbis  doctrine  is  closely  related  to  tbat  wbicb 
rests  upon  tbe  simpler  conception  tbat  tbe  existence  or  absence  of  a 
contractual  duty  on  tbe  master's  part  is  determined  by  the  servant's 
knowledge  or  ignorance  of  tbe  risk.  See  cbapter  xl.  Tbe  connect- 
ing link  between  tbe  two  doctrines  is,  of  course,  tbis  very  knowledge 
or  ignorance,  wbicb  is  an  element,  expressed  or  understood,  in  any 
case  wbicb  involves  tbe  inquiry  wbetber  due  care  was  used.  See 
cbapter  xliii.  Under  niost  sbowings  of  fact,  indeed,  it  will  apparent- 
ly make  no  material  difference,  so  far  as  regards  tbe  practical  conse- 
quences, wbetber  tbe  servant's  right  to  recover  is  tested  with  reference 
to  one  of  these  doctrines  or  the  other.  Tbe  closeness  of  tbe  associa- 
tion wbicb  exists  between  them,  and  tbe  virtual  identity  of  the  re- 
sults produced  by  their  application  in  particular  instances,  are  in- 
dicated by  the  fact  that,  in  some  cases,  it  is  difBoult  to  say  with  cer- 
tainty whether  the  court  intended  to  deduce  the  servant's  inability  to 
maintain  the  action  from  the  general  consideration  tbat  the  danger  in 
question  was  known  to  the  servant  or  from  the  special  consideration 
tbat  tbe  master  was  entitled  to  rely  upon  the  presumption  that,  as 
tbe  danger  was  thus  known,  the  servants  would  use  due  care  to  avoid 
it.= 

926.  [30a]  Master  entitled  to  rely  on  the  presumption  that  due 
care  will  be  exercised  by  each  servant  to  avoid  injuring  himself. — 
a.  Oenerally. — The  most  numerous  illustrations  of  the  first  of  the 
two  propositions  formulated  in  tbe  preceding  section  are  to  be  found 
in  tbe  cases  in  which  tbe  person  whose  probable  course  of  conduct  is 
the  element  with  reference  to  wbicb  the  master  is  deemed  to  be  justi- 
fied in  transacting  bis  business  is  the  injured  servant  himself.  Ee- 
covery  is  here  denied  upon  the  ground  tbat,  under  tbe  circumstances, 
tbe  master  is  within  the  protection  of  tbe  rule  that  the  extent  of  bis 
legal  obligation  is  merely  to  provide  instrumentalities  which  can  be 
used  without  any  abnormal  danger  by  a  servant  who  uses  ordinary 

iQlover  V.  Meirwath  (1895)   133  Mo.  the  contrary  has  been  brought  home  to 

292,  34  S.  W.  72.  the  servant.     The  assumption  will  con- 

B  See,  for  example,  the  opinion  in  At-  trol   only  when  the   danger  is  not  ap- 

chison,  T.  &  8.  F.  R.  Co.  v.  Plunkett  parent.    No  sane  man  is  expected  to  act 

(1881)    25   Kan.    188.  on  an  assumption  which  he  knows  to  be 

In  Jmnings  v.   Tacoma,  B.  &  Motor  false.     It  is  the  servant's  duty  to  exer- 

Co.    (1893)    7  Wash.  275,  34  Pac.  937,  cise  common  sense  when  in  the  employ- 

we  find  the  court  laying  it  down  that  ment  of  a  master,  as  at  any  other  time, 

the  assumption  that  the  employer  has  The  master  has  a  right  to  rely  upon  the 

furnished  a  safe  place  of  work  cannot  servant's  doing  this, 
be  relied  on  after  actual  knowledge  to 


2488 


MASTER  AND  SERVANT. 


[chap.   XXXVII. 


care.*  That  is  to  say,  no  breach  of  duty  is  predicable  where  the 
instrumentalities  are  such  as  can,  with  reasonable  care,  be  used 
"without  danger  except  such  as  may  be  reasonably  incident  to 
the  business,"  ^  or  "without  more  danger  than  is  ordinarily 
incident  to  the  business."  *  The  master  is  under  no  obligation 
to  provide  against  any  special  risks  incident  to  the  peculiar  man- 
ner in  which  the  servant  may  perform  the  contract  of  service.* 
Nor  is  he  required  to  guard  the  servant  against  dangers  of  which 
the  servant  himself  is  equally  or  more  competent  to  take  notice, 
and  against  which  he  is  guarding  himself  more  effectually  than 
could  anyone  else.^  "Something,"  as  has  been  remarked,  "may 
be  left  to  the  sense  and  volition  of  persons  having  intelligence."  ® 


iVeit  V.  Ann  Arbor  B.  Co.  (1907) 
150  Mich.  358,  114  N.  W.  233;  Pulley  v. 
Standard  Oil  Co.  (1909)  136  Mo.  App. 
172,  116  S.  W.  430;  Myers  v.  Texas  & 
P.  R.  Co.  (1911)  —  Tex.  Civ.  App.  — , 
134  S.  W.  814;  Payne  v.  Rees  (1882) 
100  Pa.  301;  Bemisch  v.  Roberts 
(1891)  143  Pa.  1,  21  Atl.  998;  Davis 
V.  Augusta  Factory  (1893)  92  Ga.  712, 
38  S.  E.  974;  Gulf,  C.  &  8.  F.  R.  Co.  v. 
Wells  (1891)  81  Tex.  685,  17  S.  W. 
511;   and  the  cases  cited  infra. 

The  question  of  the  fulfilment  of  the 
master's  duty  to  provide  safe  machinery 
and  a  safe  place  "must  be  tested  by  the 
experience  of  employees  who  are  them- 
selves in  the  exercise  of  due  care  and 
vigilance,  and  not  with  reference  to 
those  who  are  themselves  either  negli- 
gent or  the  unfortunate  victims  of  sim- 
ple and  unaccountable  accidents.  .  .  . 
No  machinery  can  be  deemed  safe  for 
those  who  are  thoughtless  and  inatten- 
tive, or  reckless  and  venturesome." 
Cunningham,  v.  Bath  Iron  Works 
(1899)   92  Me.  501,  43  Atl.  106. 

The  responsibility  of  the  master 
ceases  when  he  employs  a  man  expe- 
rienced in  the  operation  of  the  appli- 
ance, or  properly  instructed  how  to 
handle  it,  and  warned  of  the  danger  of 
improper  methods.  Smith  v.  Foster 
(1901)    93  111.  App.  138. 

The  master  is  not  bound  to  protect 
the  servant  against  his  own  careless- 
ness, neglect,  and  default.  Pleasants  v. 
Raleigh  &  A.  Air-Line  R.  Co.  (1886) 
95  N.  C.  195. 

8  Wormell  v.  Maine  C.  R.  Co.  ( 1887 ) 
79  Me.  397,  1  Am.  St.  Rep.  321,  10  Atl. 
49. 


3  Chicago  &  G.  W.  R.  Go.  v.  Arm- 
strong   (1895)    62  111.  App.  228. 

*  Murphy  v.  Greeley  (1888)  146 
Mass.  196,  15  N.  E.  654  (servant  at- 
tempted to  go  through  a  dark  passage 
in  a  building  under  construction,  with- 
out a  light,  and  fell  into  an  opening ) ; 
Cardwell  v.  Gulf,  B.  &  O.  N.  R.  Co. 
(1905)  40  Tex.  Civ.  App.  67,  88  S.  W. 
422  (conductor  rode  on  pilot).  Com- 
pare §  921,  note  4,  subd.  d,  ante. 

The  master  is  not  required  to  antici- 
pate that  the  servant  will  be  negligent, 
and  to  provide  means  of  saving  him 
from  the  consequences  of  his  negligence. 
LoomAs  V.  Bedard  (1911)  Rap.  Jud. 
Quebec  20  B.  R.  28;  Duchaine  Vk  Dus- 
sault  (1911)  Rap.  Jud.  Quebec  20  B.  R. 
451. 

^  Texas  d  P.  R.  Co.  v.  Eason  (1899) 
34  C.  C.  A.  530,  92  Fed.  553  (culpabil- 
ity not  predicable  of  the  omission  of  a 
section  foreman  to  direct  his  subordi- 
nates to  desert  a  hand  car  when  a  train 
is  so  close  that  there  is  no  time  to  get 
it  off  the  track ) . 

e  Couch  V.  Charlotte,  C.  £  A.  R.  Co. 
(1884)  22  S.  C.  557  (leaving  waterway 
through  a  roadbed  not  negligence  as  re- 
gards a  section  hand  who  fell  into  it 
while  pushing  a  hand  car). 

Negligence  cannot  be  predicated  of 
the  maintenance  of  a  cattle  chute  in 
close  proximity  to  the  track,  unless  "it 
is  dangerous  to  trainmen  when  they  are 
exercising  what  is,  under  the  particu- 
lar circumstances,  ordinary  care."  Neio 
York,  C.  £  St.  L.  R.  Go.  v.  Ostman 
(1896)  146  Ind.  452,  45  N.  E.  651, 
reversing  on  rehearing  (1895)  41  N.  E. 
1037. 

The  fact  that  a  machine  may  be  dan- 
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gerous  if  improperly  used,  or  that  it  of  its  employees.  But  the  situation  was 
actually  injures  its  operator,  is  not  the  no  more  unprecedented  for  one  than  for 
test  of  the  master's  liability.  If  the  the  other,  and  the  danger,  though  great- 
machinery  is  of  ordinary  character,  and  er  in  degree,  was  no  different  in  kind 
such  as  can,  with  reasonable  care,  be  from  that  under  ordinary  circumstan- 
used  without  danger  to  the  servant,  it  ces,  and  the  more  manifest  the  danger 
is  all  that  can  be  required  of  the  mas-  the  more  the  employer  was  entitled  to 
ter.  Smith  v.  Foster  (1901)  93  111.  rely  on  the  presumption  that  the  em- 
App.  138  (emery  wheel  burst),  quoting  ployee  would  not  unnecessarily  incur 
doctrine  enunciated  in  Chicago,  R.  I.  &  it."  'Nye  v.  Pennsylvania  R.  Co.  (1896) 
P.  R.  Go.  V.  Lonergan  (1886)  118  111.  178  Pa.  134,  35  Atl.  627. 
48,  7  N.  E.  55.  In  Stringham  v.  Stewart   (1885)    100 

A  railway  company  is  not  bound  to  N.  Y.  516,  3  N.  E.  575,  one  of  the  facts 

make  a  door  for  a  freight  car  so  strong  emphasized    was    that    the    elevator    in 

and  stable  as  to  be  capable  of  resisting  question  was  safe  when  used  with  ordi- 

any  kind  of  heavy  blow  which  it  may  nary   care. 

suffer  through  the  reckless  handling  of  See  also  Buffer  v.  Herman  (1896)  66 
freight  by  the  employees.  Chicago,  R.  111.  App.  481  (employer  not  bound  to 
/.  d  P.  R.  Co.  V.  Becker  (1890)  38  111.  anticipate  that  an  inexperienced  em- 
App.  523.  ployee  will  put  his  hand  under  the  cap 
The  maintenance  of  a  trap  door  which  covering  the  knives  of  a  planing  ma- 
is  frequently  opened  within  6  feet  of  chine)  ;  Young  v.  Burlington  Wire  Mat- 
the  carpenter's  bench  where  a  servant  tress  Co.  (1890)  79  Iowa,  415,  44  N.  W. 
works  is  not  negligence.  The  abnormal  693  (recovery  denied  for  an  injury  due 
danger  of  such  a  door  arises  from  a  to  unguarded  machinery,  partly  on  the 
cause  essentially  the  same  as  that  ground  that  it  could  have  been  used,  in 
which  may  render  any  instrumentality  the  exercise  of  due  care,  with  reason- 
insecure,  'mz.,  the  servant's  failure  to  able  safety)  ;  Fowler  v.  Chicago  &  N. 
use  ordinary  precautions  in  moving  W.  R.  Go.  (1884)  61  Wis.  159,  21  N. 
from  the  place  of  safety  which  he  occu-  W.  40  (use  of  a  common  passenger  en- 
pies.  Kupp  V.  RiMnmel  (1901)  199  Pa.  gine  for  switching  purposes  denied  to 
90,  48  Atl.  679.  be  negligent  because  it  could  be  safely 

There  can  be  no  recovery  for  the  handled  by  men  exercising  due  care)  ; 
death  of  an  old  and  experienced  con-  McCain  v.  Chicago,  B.  &  Q.  R.  Co. 
ductor  of  a  coal  train  on  a  gravity  road,  (1896)  22  C.  C.  A.  99,  40  U.  S.  App. 
in  a  collision  caused  by  his  allowing  181,  76  Fed.  125  (verdict  for  the  de- 
his  section  of  cars  to  proceed  after  it  fendant  rightly  directed  when  an  en- 
had  been  drawn  up  an  inclined  plane,  gine  wiper  placed  his  bare  hand  upon  a 
during  a  storm,  instead  of  looking  to  splinter  attached  to  the  driving  wheel 
see  if  the  preceding  sections  had  gone  of  an  engine,  6  inches  long  and  project- 
ahead  or  had  stopped,  as  was  customary  ing  from  4  to  1  inch  beyond  the  tire, 
on  stormy  days,  to  be  doubled  up  be-  for  the  purpose  of  supporting  himself 
fore  proceeding.  Monies  v.  Delaware  in  cleaning  the  engine,  when  the 
d  H.  Canal  Go.  (1891)  141  Pa.  632,  21  smooth  surfaces  of  all  the  other  parts 
Atl.  733.  o^  ^^^  engine  were  open  to  his  use  for 

In   a  ease  where  it  was  denied  that  the  purpose)  ;  Illinois  Steel  Co.  v.  Role- 

a  railway  company  was  bound  to  give  men:   (1904)   113  111.  App.  312    (master 

a  servant  hired  to  clear   snow  from   a  not  liable  for  failing  to  anticipate  that 

track   any    special    warning    as    to    the  servant    engaged    in    unloading    vessel 

movements   of  trains   on   the  adjoining  would  retain  grasp   on  hook  when    it  was 

track,   the    court    said:    "It    is    a    fair  prematurely   raised,    instead   of   letting 

presumption,   not    only   that   men   take  it   go)  ;    O'Brien  v.   Missouri,  K.   &   T. 

the  risks  of  their  employment,  but  that  R.   Co.    (1904)    36  Tex.   Civ.  App.   528, 

they  are  competent  to  keep  themselves  82   S.   W.   319    (railroad   company   not 

out    of    manifest    and    unnecessary    ex-  bound   to   anticipate  that   servant   will 

posure  to  danger.     It  is  argued  that  the  take  defective  wrench  from  roundhouse 

storm  made  the  situation  one  of  unpre-  floor  and  receive  injuries   in  using  it, 

cedented  peril  to  Nye  and  his  fellows,  where    proper   tools    could   be   obtained 

and  the  court  therefore  could  not  say,  at  the  tool  house)  ;  Morehead  v.  Yazoo 

as    matter    of    law,    that    the    railroad  &   M.   r alley  R.   Go.    (1904)    84  Miss, 

owed  no  unusual  duty  for  the  protection  112,  36  So.  151   (station  agent  walking 
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All  instructions  ■which  contravene  or  ignore  this  principle  are 
■erroneous.'' 

A  proposition  or  equivalent  import,  so  far  as  the  immunity  of  the 
master  is  concerned,  is  that  a  servant  "assumes  the  risk  of  all  dangers, 
however  they  may  arise,  against  which  he  may  protect  himself  by 
the  exercise  of  ordinary  observation  and  care."  ' 

Two  important  applications  of  the  principle  are  that  a  master  is 
entitled  to  conduct  his  business  on  the  assumption  that  his  servants 
will  make  use  of  appliances  furnished  by  the  master  for  the  special 
purpose  of  preventing  accidents  like  the  one  which  caused  the  injury 


on  track  instead  of  footpath) ;  BeVm  v. 
Missouri  P.  R.  Co.  (1904)  185  Mo.  212, 
Si  S.  W.  5  (section  hand  stepped  on 
track   in   front  of   approaching  train). 

"J  In  Gould  V.  Chicago,  B.  &  Q.  R.  Co. 
(1885)  66  Iowa,  590,  24  N.  W.  227,  it 
was  held  error  to  charge  the  jury  that, 
if  they  found  that  a  water  column  was 
placed  in  such  close  proximity  to  the 
tracks  as  to  be  dangerous  to  the  per- 
sons operating  the  trains,  they  would 
be  justified  in  finding  that  the  defend- 
ants were  guilty  of  negligence  in  the 
erection  and  location  of  the  column. 
The  court  said:  "It  is  not  true  that  a 
railroad  company  is  to  be  regarded  as 
negligent  in  erecting'  or  maintaining 
contrivances  or  things  for  use  in  the 
operation  of  their  roads,  for  the  reason 
that  they  are  'dangerous  to  the  persons 
operating  the  trains.'  Indeed,  the  whole 
business  of  operating  trains  is  'danger- 
ous.' It  is  full  of  perils  to  those 
employed  therein.  Because  there  is  dan- 
ger, it  does  not  follow  that  the  com- 
panies are  negligent  as  to  the  things 
from  which  the  danger  springs.  The 
instruction  should  have  expressed  the 
thought  that,  if  the  crane  was  danger- 
ous to  persons  operating  trains  in  the 
exercise  of  ordinary  care,  the  defendant 
was  negligent  in  constructing  it." 

In  Pittsburgh  &  G.  R.  Co.  v.  Sent- 
meyer  (1879)  92  Pa.  276,  37  Am.  Rep. 
684.  the  trial  judge  told  the  jury  that 
if  they  believed  that  it  was  reauired  of 
the  employees  of  the  company  of  the 
same  class  as  Sentmeyer,  the  injured 
servant,  to  be  on  the  top  of  freight  cars 
while  in  motion,  and  the  defendant  per- 
mitted a  bridge  to  be  maintained  over 
its  track,  of  a.  height  insufficient  to  al- 
low the  safe  jjassage  of  persons  while 
on  the  top  of  such  cars,  and  that  the 


servant  was  knocked  off,  they  might 
find  that  the  injury  of  Sentmeyer  was 
caused  by  the  negligence  of  the  com- 
pany. The  court  said  this  charge 
"amounts  to  an  instruction  that  the  de- 
fendant was  bound  to  have  all  the 
bridges  crossing  its  road  of  such  a 
height  that  whether  its  employees  were 
careful  or  negligent  no  damage  could 
result  to  them  therefrom.  But  what  is 
the  logical  result  of  a  doctrine  such  as 
this?  Is  it  not  that  the  company  must 
not  only  guard  its  servants  from  prob- 
able, but  also  from  possible,  dangers, 
and  that  it  must  place  no  dependence 
on  their  care  and  skill,  even  in  the  mat- 
ter of  their  own  preservation  and  per- 
sonal safety?  That  it  must  provide 
against  their  very  negligence,  and  be- 
come an  insurer  of  their  limbs  and 
lives?  We  need  not  say  this  will  not 
do;  that  neither  natural  nor  artificial 
persons  can  bear  a  burden  such  as  this, 
neither  ought  they  so  to  do.  When 
men  are  hired,  something  must  be  pred- 
icated of  their  judgment  and  prudence, 
and  hence,  when  the  employer  furnishes 
them  with  tools  and  appliances  which, 
though  not  the  best  possible,  may,  by 
ordinary  care,  be  used  without  danger, 
he  has  discharged  his  duty,  and  is  not 
responsible   for  accidents." 

It  is  a  misdirection  to  state  without 
qualification  that,  if  the  unboxed  ma- 
chinery which  caused  the  injury  was 
dangerous  under  the  circumstances  in 
which  the  plaintiff  was  operating  it,  the 
defendant  was  negligent.  Meyer  y. 
Meyer  (1899)  86  111.  App.  417. 

8  Pittsburgh  &  G.  R.  Co.  v.  Sentmeyer 
(1879)  92  Pa.  276,  37  Am.  Rep.  684. 
And  see  Ccumpbell  Creek  Coal  Co.  v. 
Levns  (1905)  28  Ky.  L.  Rep.  436,  89 
S.  W.   504. 
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in  suit,®  and  on  the  assumption  that  any  duty  which  is  legitimately 
cast  upon  the  servant,  and  having  for  its  object  the  maintenance  of 
the  place  of  work  or  machinery  in  suitable  condition,  will  be  properly 
performed." 

b.  Dangerous  structures  above  or  beside  railway  trades. — That 
there  is  room  for  a  considerable  diversity  of  views  in  regard  to  the 
practical  application  of  the  rather  vague  principle  under  discussion 
is  indicated  by  no  class  of  cases  in  a  more  striking  majiner  than  by 
those  which  deal  with  accidents  caused  by  dangerous  structures  above 
or  beside  railway  tracks. 

Some  courts  have  concluded  that,  as  to  a  servant  who  under- 
stands the  conditions,  negligence  cannot  be  predicated  of  the  main- 
tenance of  such  structures,  for  the  reason  that  he  is  presumably 
able,  under  all  circumstance,  to  avoid  coming  into  collision  vdth  them 


9  For  example,  an  electric  light  com- 
pany which,  by  means  of  a  cut-off 
switch,  the  use  of  which  the  plaintiff 
knew,  had  guarded  a  lineman  absolutely 
Against  danger  from  the  wires  coming 
in  contact  with  those  of  other  compa- 
nies, is  not  liable  for  an  injury  arising 
from  that  cause.  Carr  v.  Manchester 
ElectHo  Co.  (1900)  70  N.  H.  308,  48 
Atl.  286. 

So,  an  electric  light  company  is  not 
liable  for  an  Injury  received  by  an  ex- 
perienced lineman  in  handling  live  elec- 
tric wires  with  his  bare  hands,  where 
gloves  have  been  provided  which,  if 
used,  would  have  enabled  him  to  do 
the  work  in  safety.  Junior  v.  Missouri 
Eleotric  Light  &  P.  Co.  (1895)  127  Mo. 
79,  29  S.  W.  988. 

No  fault  is  imputable  to  a  brewer, 
where  he  sends  some  servants  to  deliver 
beer  barrels  to  a  customer,  furnishing 
the  ordinary  appliances,  and  one  of 
them  is  injured  in  consequence  of  their 
pursuing  a  method  of  their  own  for 
piling  the  barrels,  for  the  reason  that 
the  appliances  furnished  were  not  suit- 
able for  the  place!  It  is  their  duty  to 
make  complaint  when  they  ascertain 
the  insufficiency  of  the  appliances,  and 
procure  new  ones.  Ramsey  v.  Rohin 
(1889)  16  Sc.  Sess.  Cas.  4th  series,  6. 
10  The  owner  of  a  sawmill  is  not 
guilty  of  negligence  toward  an  employee 
in  charge  of  a  saw,  in  allowing  dirt  to 
accumulate  about  the  saw  so  as  to  clog 
its  frame  and  slides  and  prevent  its 
working  properly,  when  it  is  the  duty 
of  such  employee  to  clean  the  saw,  and 


no  one  else  operates  it.  Johnson  v. 
Hovey  (1894)  98  Mich.  343,  57  N.  W. 
172. 

A  railroad  company  is  not  liable  for 
injuries  to  one  of  its  own  brakemen, 
caused  by  a  defect  in  the  condition  of 
the  brake  under  his  charge.  Illinois  & 
G.  R.  Co.  V.  Jewell  (1867)  46  111.  99,  92 
Am.  Dec.  240. 

A  verdict  for  a  miner  injured  by  the 
fall  of  the  roof  of  a  passage  which  he 
was  excavating,  owing  to  the  want  of 
proper  propping,  is  not  warranted 
where  the  evidence  is  that  it  was  the 
duty  of  the  employer  to  supply  wood 
for  the  purpose  of  propping  the  roof, 
and  that  this  duty  had  been  performed, 
and  that  it  was  the  duty  of  the  miners 
themselves  to  put  up  the  props,  and  to 
decide  when  they  should  cease  excavat- 
ing and  leave  the  pillars.  Cook  v.  Bell 
(1857)  20  Sc.  Sess.  Cas.  2d  series,  137. 
An  instruction  which  makes  the  place 
of  work  in  a  mine  an  important  in- 
quiry, but  states  that,  notwithstanding 
the  accident  may  have  been  in  an  entry, 
yet  the  defendant  was  not  liable  if,  by 
general  usage,  or  for  any  other  rea- 
son, it  was  plaintiff's  duty  to  look  after 
the  roof,  is  not  erroneous.  Taylor  v. 
Star  Goal  Co.  (1899)  110  Iowa,  40,  81 
N.  W.  249. 

Just  as  employees  may  rely  upon  the 
performance  by  the  employer  of  his  pos- 
itive duties  to  them,  so  may  he  rely 
upon  their  exercise  of  ordinary  care  in 
doing  their  work.  Fairianlcs,  M.  &  Go. 
V.  Walk&r  (1908)  88  C.  C.  A.  78,  160 
Fed.  896. 
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by  keeping  a  proper  lookout.^^  In  the  New  Jersey  case  cited  below, 
the  court  expressly  rejected  the  contention  that  the  action  was  main- 
tainable because  the  servant  was  engTossed  in  his  duties  and  failed  to 
observe  his  peril."  Others  arrive  at  what  is  practically  the  same  re- 
sult by  means  of  the  theory  that,  even  if  the  maintenance  of  the 
structures  implies  culpability,  it  must  always  be  inferred  that  a  serv- 
ant who  knew  or  ought  to  have  known  of  the  risk  was  able  to  protect 
himself,  and  was  therefore  negligent  if  he  failed  to  do  so."  Under 
this  theory,  also,  the  servant's  position  does  not  seem  to  be  in  any  wise 
improved  by  the  fact  that  his  attention  was  engrossed  by  his  duties.^* 
The  same  view  seems  to  be  taken  in  Alabama. ^^  The  results  of  a 
doctrine  like  that  applied  in  the  cases  so  far  cited  are  manifestly  the 
same  as  if  the  servant's  duty  to  exercise  care  were  not  taken  into  ac- 
count at  all,  and  his  inability  to  maintain  the  action  referred  to  the 
theory  of  an  acceptance  of  the  risk.  In  fact,  all  the  decisions  cited 
axe  put  partially  upon  that  ground.  A  more  merciful  and  more 
rational  doctrine  is  that  the  maintenance  of  these  structures  is  prima 
facie  a  breach  of  duty,  but  that,  at  all  times  after  the  servant  has  be- 
come chargeable  with  a  knowledge  of  their  position  and  characteris- 
tics, he  must  avoid  at  his  peril  under  normal  circumstances,  when 

11  Baylor  v.  Delaware,  L.  &  W.  R.  Co.    self  with  the  location  of  all  of  the  per- 
( 1878 )  40  N.  J.  L.  25,  29  Am.  Rep.  208 ;    manent  structures  along  side  tracks. 
Baltimore    &    0.    R.    Co.    v.    Stricter        l*  See  facts   stated   in   Chesapeake  tC- 

(1878)  51  Md.  57,  34  Am.  Rep.  291;  0.  R.  Co.  v.  Hafner  (1894)  90  Va.  623, 
Pittsburgh    &    G.   R.    Co.   v.    Sentmeyer  19  S.  E.  166   (1898)  96  Va.  528,  31  S.  E. 

(1879)  92   Pa.  276,   37   Am.  Rep.   684.  899,  suyra.    Much  of  what  was  said  by 

12  Some  remarks  on  the  preposterous  the  court  seems  to  amount  to  something 
standard  of  vigilance  prescribed  for  the  very  like  a  complete  retraction  of  what 
servant  by  cases  of  this  type  will  be  had  been  said  in  Beard  v.  Chesapeake  & 
found  in  §  961,  post.  0.  R.  Go.   (1893)    90  Va.  351,  18  S.  E. 

13  This  is  undoubtedly  the  conception  559,  as  to  the  effect  of  the  diversion  of 
of  the  court  in  the  Alabama  cases  cited  the  servant's  attention,  though  the  two 
in  note  4,  infra,  and  seems  to  express  cases  may  stand  together  on  the  ground 
the  point  of  view  in  three  Virginia  that,  in  the  earlier  one,  the  accident 
cases:   Clark  v.  Richmond  &  D.  R.  Co.  was  proximately  caused  by  a  defective 

(1884)  78  Va.  709,  49  Am.  Rep.  394;    brake. 

Sheeler    v.    Chesapeake    &    0.    R.    Go.  15  In  Louisville  &  N.  R.  Co.  v.  Hail 

(1885)  81  Va.  188,  59  Am.  Rep.  654;  (1888)  87  Ala.  708,  4  L.R.A.  710,  13 
Chesapeake  £  0.  R.  Go.  v.  Hafner  (1894)  Am.  St.  Rep.  84,  6  So.  277,  and  Louis- 
90  Va.  621,  19  S.  E.  Ig6  (1898)  96  Va.  rille  &  N.  R.  Co.  v.  Banks  (1894)  104 
528,  31  S.  E.  899.  This  is  an  extreme  Ala.  508,  16  So.  547,  the  doctrine  was 
case,  as  the  bridge  was  only  28  inches  laid  down  that  a  servant  is  guilty  of 
above  the  top  of  the  car,  and  the  brake-  contributory  negligence  if  through  in- 
man  had  just  responded  to  a  sudden  attention  or  forgetfulness  he  fails  to 
call  to  apply  the  brakes.  inform  himself  as  to  the  position  of  the 

See  also  Carr  v.  Grand  Trunk  R.  Co.  bridges  on  the  line,  after  he  had  been 

(1908)   152  Mich.  138,  115  N.  W.  1068,  put  on  inquiry  by  his  superiors,  or  fails 

holding  that  the  railroad  company  had  to  take  the  necessary  steps  to  avoid  be- 

the   right   to    rely   upon   a   brakeman's  ing  injured, 
using  due  diligence  to  familiarize  him- 
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there  is  nothing  to  divert  his  attention.  ^^  But  the  applicability  of 
this  doctrine  has  in  one  case  been  denied  under  circumstances  which 
have  brought  the  court  very  near  the  position  taken  in  those  decisions 
which  have  been  already  referred  to.^''  The  converse  principle  de- 
duced from  this  conception  is  that  a  train  hand  who,  at  a  time  when 
he  is  not  required  to  do  so,  either  by  the  orders  of  his  superiors  or 
by  the  demands  of  an  emergency  arising  in  the  management  of  the 
train,  stands  upon  a  car  which,  as  he  knows  or  ought  to  know,  is  too 
high  to  leave  room  to  enable  him  to  pass  safely  a  bridge  which  the 
train  is  about  to  reach,  is,  as  matter  of  law,  guilty  of  contributory 
negligence.'* 

Still  another  theory  is  that  the  maintenance  of  such  structures 
always  warrants  the  inference  of  negligence  on  the  company's  part, 
and  that  the  contributory  negligence  of  the  servant,  if  relied  upon  as 
a  defense,  must  always  be  established  by  specific  evidence  unaided  by 
any  such  presumptions,  whether  absolute  or  qualified,  as  those  which 
arise  out  of  the  doctrines  adverted  to  in  the  preceding  paragraphs. 
As  adherents  of  this  theory  it  is  probably  permissible  to  cite  all  the 
courts  whose  decisions  are  cited  in  §§  968,  a,  and  969,  a,  post.  Such 
a  point  of  view,  of  course,  renders  it  still  more  impossible  than  un- 
der the  Kentucky  doctrine  to  debar  the  servant  from  recovery,  as  a 
matter  of  law,  for  the  reason  that  he  did  not  remember  the  precise  po- 
sition of  the  train  with  regard  to  the  particular  bridge  which  caused 
his  injury. '' 

16  In  Cincinnati  R.  Co.  v.  Sampson  Go.  v.  Duvall  (1899)  20  Ky.  L.  Rep. 
(1895)  97  Ky.  71,  30  S.  W.  12,  and  1915,  50  S.  W.  535,  and  therefore  repre- 
Louisville  &  N.  R.  Co.  v.  Cooley  (1898)  sents  the  views  still  prevailing  in  Ken- 
20  Ky.  L.  Rep.  1372,  49  S.  W.  339,  the  tucky. 

company  was  held  to  be  guilty  of  wilful  .      18  Southern  R.   Co.  v.  Duvall    ( 1899 ) 

neglect  as  to  a  brakeman  who  failed  to  20   Ky.   L.   Rep.    1915,    50   S.   W.    535; 

stoop  because  his  attention  was  diverted  Derby  v.  Kentucky  C.  R.  Co.   (1887)    9 

by  an  emergency  requiring  prompt  ac-  Ky.  L.  Rep.  153,  4  S.  W.  303;  Jones  v. 

tion.    See  also  Nance  v.  'Newport  News  Louisville  &  N.  R.  Co.    (1885)    82  Ky. 

£  M.  V.  R.  Co.   (1891)   13  Ky.  L.  Rep.  610. 

554,  17   S.  W.  570.  19  On   this    ground   the   plaintiff  was 

17  In  Hughes  v.  Cincinnati,  N.  0.  d  T.  allowed  to  recover  in  Wallace  v.  Central 
R.  Co.  (1891)  91  Ky.  528,  16  S.  W.  Vermont  R.  Co.  (1893)  138  N.  Y.  302, 
275,  where,  although  brakemen  were  33  N.  E.  1069,  the  effect  of  which,  ac- 
compelled  to  be  on  the  tops  of  cars  in  cording  to  two  later  cases,  is  that  a 
passing  through  a  certain  tunnel,  so  train  hand  engaged  in  the  performance 
that  they  might  control  the  speed  of  the  of  some  duty  which  distracts  his  atten- 
train,  the  court  laid  it  down  that  "if  tion  cannot  be  adjudged  negligent,  as  a 
the  deceased,  knowing  he  could  not  pass  matter  of  law,  because  he  is,  for  the 
through  these  tunnels  standing  upon  time  being,  unmindful  of  the  proximity 
the  top  of  the  car,  neglected  to  take  the  of  a  certain  structure  to  the  track, 
usual  precaution  of  sitting  down,  there  Tienthin  v.  New  York  C.  &  E.  R.  R.  Co. 
can  be  no  recovery."  This  decision  was  (1897)  24  App.  Div.  302,  48  N.  Y. 
quoted  with   approval   in   Southern  R.  Supp.  503 ;  Brown  v.  New  York  C.  d  H. 
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The  writer  has  no  hesitation  in  expressing  his  opinion  that,  when 
the  ordinary  conditions  of  trafEc  and  the  circumstances  under  which 
servants  are  often  obliged  to  do  their  work  are  taken  into  account,  a 
railway  company  ought  not  to  be  considered  free  from  culpabality  if 
the  track  and  its  appurtenances  are  laid  out  on  the  assumption  that 
the  attention  of  trainmen  will  never  be  diverted  at  times  when  they 
need  all  their  faculties  to  enable  them  to  avoid  danger,  or  that  the 
want  of  light  or  inclement  weather  may  not  render  the  task  of  self- 
protection  so  unusually  difficult  as  to  be  impossible.  It  follows,  there- 
fore, that  just  as  an  apparatus  designed  to  support  a  heavy  weight 
is  not  adequate  unless  it  is  strong  enough  to  support  the  heav- 
iest weight  which  will  be  laid  upon  it  in  the  course  of  the  master's 
business,  a  structure  above  or  near  the  track  is  not  a  suitable  one  un- 
less it  is  so  placed  and  arranged  that  a  trainman  can  perform  with 
reasonable  safety  any  rightful  function  connected  with  his  duties,  at 
any  time  during  the  twenty-four  hours,  and  in  an.y  weather  that  is 
likely  to  be  encountered  on  the  railway  in  question,  even  though  his. 
attention  may  be  in  some  measure  diverted  from  the  task  of  self-pro- 
tection by  some  special  emergency  which  produces  a  more  or  less  com- 
plete forgetfulness  of  the  perils  by  which  he  is  surrounded.  See,  fur- 
ther, §  961,  post. 

927.  [30b]  — and  by  each  servant  to  avoid  injuring  his  fellow- 
servants. —  In  another  class  of  cases  the  theory  of  the  decisions  in 
the  master's  favor  is  that  his  duty  is  fulfilled  if  the  instrumentalities- 
furnished  are  reasonably  safe  so  long  as  they  are  carefully  used  by  the 
fellow  servants  of  the  employee  whose  security  depends  upon  their 
quality.^    Unless  the  work  is  of  such  a  nature  that  a  prudent  regard 

R.  R.  Co.   (1899)   42  App.  Div.  548,  59  824),  the  ground  upon  which  recovery 

N.   Y.   Supp.   672.     The   Wallace  Case,  was   denied   was   simply   that   the   evi- 

seems  to  be,  upon  the  facts,  inconsistent  dence  was  not  aufScient  to  show  that 

with  an  earlier  ruling  by  the  supreme  the    servant's    death    was    due    to    the 

court  in  Fitzgerald  v.  Hew  York  0.  d  bridge. 

H.  R.  R.  Co.  (1891)  59  Hun,  225,  12  N.  In  Qreenleaf  v.  Duluque  &  S.  C.  R. 
Y.  Supp.  932,  where  it  was  laid  down  Co.  (1871)  33  Iowa,  52,  where  a  brake- 
that  a  brakeman  who  is  aware  that  man  was  injured  by  the  spout  of  a  wa- 
there  is  a  low  bridge  in  a  certain  place,  ter  tank,  the  court  observed  that,  if  the 
and  that  there  are  no  warning  signals  service  to  be  performed  by  him  was  of 
to  remind  him  of  its  existence,  must,  at  a  character  to  require  that  his  exclusive 
his  peril,  take  proper  precautions  to  attention  be  fixed  on  it,  and  that  he 
avoid  being  injured  by  it,  and  cannot  should  act  with  rapidity  and  prompt- 
recover  for  an  injury  caused  by  it,  on  ness,  it  could  hardly  be  expected  that  he 
the  ground  that  the  company  is  under  should  always  bear  in  mind  the  exist- 
a  statutory  duty  to  provide  the  signals,  ence  of  the  defect,  or  be  prepared  at  alt 
On  the  final  appeal  of  this  case  [1897]  times  to  avoid  it. 

154  N.  Y.  263,  48  N.  E.  514,  reversing  1  Bryant  v.  Beele  &  R.  Furniture  Co^ 

[1895]    88   Hun,   359,   34  N.   Y.   Supp.  (1907)    78  Neb.   155,   110  N.   W.   690^ 
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for  the  safety  of  the  servants  indicates  that  they  should  receive  special 
instructions,  or  that,  while  doing  it,  they  should  be  placed  under  the 
control  of  a  skilled  overseer,  the  master  has  a  right  to  assume  that, 
where  he  gives  them  a  task  to  perform,  and  leaves  the  method  of  per- 
formance to  their  own  selection,  they  will  select  a  reasonable  and 
proper  method  for  the  performance  of  their  task.^ 

In  so  far  as  the  doctrine  now  under  consideration  is  applicable  ta 
cases  of  this  type,  it  manifestly  overlaps  the  domain  of  the  familiar 
principle,  to  be  discussed  in  the  fourth  volume  of  this  treatise, — viz., 
that  a  servant  cannot  recover  for  injuries  proximately  caused  by  a  co- 
servant's  carelessness  in  handling  the  agencies  supplied  by  the  master. 

928.  [31]  Negligence  inferable  where  instrumentalities  furnished 
cannot  be  safely  used  by  servants  exercising  ordinary  care. — The 
second  of  tiie  propositions  formulated  in  §  923,  cmte,  carries  with  it 
the  inference  that  there  is  negligence  on  the  master's  part  if  the  busi- 
ness, as  conducted,  will  "inflict  damage  upon  those  who  are  guilty  of 


Biirke  v.  Witherbee  (1885)  98  N.  Y. 
562,  followed  in  Coppins  v.  New  York  C. 
&  n.  R.  R.  Co.  (1887)  43  Hun,  26, 
where  it  was  said  that  "it  may  not  be 
left  to  the  jury  to  say  what  switches, 
what  patented  articles,  or  contrivance 
shall  be  used  by  a  railroad  company  in 
order  to  escape  liability  for  injury  to 
an  employee  caused  by  the  negligence  of 
a  coemployee."  Alford  v.  Metcalf  Bros, 
d  Go.  (1889)  74  Mich.  369,  42  N.  W.  52 
(the  use  of  a  plank,  instead  of  a  skid 
with  hooks,  on  which  to  unload  boxes 
from  an  elevator  to  trucks  in  an  alley 
adjoining,  is  not,  in  itself,  negligence). 

An  employer  is  not  negligent,  as  mat- 
ter of  law,  because  of  the  fall  of  a  scaf- 
fold which  was  adequate  to  the  work 
for  which  it  was  originally  erected,  but 
proved  inadequate  to  an  extra  strain 
which  was  put  upon  it  by  the  negligence 
of  fellow  servants,  and  was  not  contem- 
plated when  it  was  built.  Chicago 
Architectural  Iron  Works  v.  Nagel 
(1898)   80  111.  App.  492. 

^Knickerbocker  Ice  Co.  v.  Smith 
(1910)  45  Ind.  App.  445,  91  N.  E.  28; 
Karr  Supply  Co.  v.  Kroenig  (1897)  167 
111.  560,  47  N.  E.  1051,  reversing  63  111. 
App.  219  (master  not  liable  for  injury 
caused  by  attempting  to  lower  a  heavy 
cylindrical  tank  into  a  basement  by  a 
method  which  the  plaintiff  knew  to  be 
dangerous  without  a  larger  number  of 
hands) ;  Spencer  v.  Ohio  dc  M.  R.  Co. 
(1892)   130  Ind.  181,  29  N.  E.  915   (no 


action  maintainable  where  a  servant 
ordered  to  clean  an  engine  at  a  time 
when  it  is  standing  still  on  the  track 
goes  under  it,  and  is  injured  by  its  be- 
ing put  in  motion). 

When  a  servant  has  received  an  in- 
jury through  a  defective  appliance,  the 
master  cannot  escape  liability  on  the 
ground  that  another  servant  might,  by 
the  use  of  some  unusual  means,  have 
prevented  the  accident.  Texas  P.  R.  Co. 
v.  Johnson  (1890)  76  Tex.  421,  18  Am. 
St.  Rep.  60,  13  S.  W.  463.  There  a 
train  was  derailed  because  the  spring 
of  a  switch  was  not  strong  enough  to- 
throw  the  point  to  the  main  rail  and 
hold  it  there  when  the  lever  indicated 
that  the  rails  were  in  proper  position 
for  the  passage  of  cars.  The  contention 
of  the  defendant  was  that  some  employee 
might  have  placed  the  switch  rail  in> 
proper  position  by  the  use  of  an  axe  or 
in  some  other  way,  and  that  the  injury 
was  therefor  proximately  due  to  the 
negligence  of  a  fellow  servant. 

A  foreman  cannot  be  held  to  be  negli- 
gent in  assigning  to  particular  work  an. 
employee  lacking  in  skill  to  do  some 
portions  of  it,  in  the  absence  of  any- 
thing which  would  tend  to  notify  him 
that  the  servant  would  undertake  to  do 
what  he  was  without  sufficient  skill  to 
do  safely.  Hilton  v.  Fitohburg  R.  Co. 
(1904)  73  N.  H.  116.  68  L.R.A.  428,  59- 
Atl.  625. 
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no  neglect  of  prudence."  ^  The  fact  that  a  dangerous  machine  could 
be  safely  worked  by  a  careful  man  will  not  remove  the  liability  from 
the  master.^  In  estimating  the  effect  of  this  doctrine  it  is  important 
it  should  be  remembered  that  a  master  is  not  entitled  to  rely  upon  the 
assumption  that  a  servant  will  take  precautions  to  avoid  dangers  of 
which  he  has  no  knowledge.*  An  inference  drawn  from  this  doctrine 
in  some  cases  is  that  the  master  is  culpable  if  the  construction  of  his 
machinery  or  the  location  of  dangerous  structures  is  such  that  the 
slightest  indiscretion  on  the  part  of  a  servant  may  prove  fatal.*  If 
this  conception  were  consistently  carried  out,  it  is  clear  that  servants 


1  Diamond  State  Iron  Co.  v.  Giles 
(1887)  7  Houst.  (Del.)  557,  11  Atl. 
189;  Hannah  v.  Connecticut  River  R. 
Co.  (1891)  154  Mass,  529,.  28  N.  E.  682 
(railway  company,  although  not  bound 
to  have  the  distance  between  a  switch 
rod  and  the  ground  the  least  that  will 
admit  of  the  working  of  the  switch,  is 
required  to  use  reasonable  care  in  seeing 
that  the  place  is  such  that  employees 
necessarily  passing  over  it  can  do  so 
safely  in  the  exercise  of  due  care); 
Goodrich  v.  New  York  G.  &  H.  R.  R.  Go. 
(1889)  116  N.  Y.  398,  5  L.R.A.  750, 
15  Am.  St.  Rep.  410,  22  N.  E.  397  (rail- 
way company  liable  for  injury  caused 
by  bumpers  of  insufficient  rigidity  and 
strength  to  sustain,  without  yielding, 
the  shock  of  a  car  backed  up,  without 
undue  speed,  against  it  to  be  coupled)  ; 
Texas  P.  R.  Co.  v.  McAtee  (1884)  61 
Tex.  695  (car  brake  so  defective  as  not 
to  operate  effectually  with  proper  use. 

In  Norfolk  &  W.  R.  Go.  v.  Brown 
(1895)  91  Va.  668,  22  S.  E.  496,  the 
court  qualified  its  ruling  that  the  use 
of  cars  with  couplings  of  unequal  height 
is  negligence  by  the  proviso  that  the  dif- 
ference in  height  should  not  be  so  great 
as  to  allow  the  bumpers  to  miss  eacn 
other  altogether. 

"It  is  a  part  of  the  implied  contract 
between  master  and  servant  (where 
there  is  only  an  implied  contract)  that 
the  master  shall  provide  suitable  in- 
struments for  the  servant  with  which  to 
do  his  work,  and  a  suitable  place  where, 
when  exercising  due  care  himself,  he  may 
perform  it  with  safety,  or  subject  only 
to  such  hazards  as  are  necessarily  in- 
cident to  the  business."  Sullivan  v. 
India  Mfg.  Co.  (1873)  113  Mass.  396. 
See  also,  to  the  same  effect,  Shaffer  v. 
Haish  (1885)  110  Pa.  575,  1  Atl.  575; 
Mississippi  River  Logging  Co.  v.  Schnei- 


der (1896)  20  C.  C.  A.  390,  34  U.  S. 
App.  743,  74  Fed.  195;  Chicago  Ander- 
son Prej.sed  Brick  Co.  v.  Sobkowiak 
(1892)  45  111.  App.  317,  aflSrmed  in 
(1894)  148  111.  573,  36  N.  E.  572,  and 
the  cases  as  to  low  bridges  cited  in 
§  926,   6,  ante. 

^  Boardman  v.  Brown  (1887)  44  Hun, 
336. 

3  Hawkins  v.  Johnson  ( 1885 )  105  Ind. 
29,  55  Am.  R«p.  169,  4  N.  E.  172.  This 
principle  is  also  assumed  in  the  low- 
bridge  cases  cited  in  §  926,  6,  ante. 

*  Toledo,  W.  &  W.  R.  Co.  v.  Freder- 
icks (1874)  71  111.  294  (couplings  rad- 
ically defective  where  the  drawbars  are 
so  short  as  to  endanger  an  employee 
going  between  the  cars)  ;  Chicago,  B.  & 
Q.  R.  Co.  V.  Gregory  (1871)  58  111.  272 
(mail-catcher  near  the  track)  ;  NadoM 
v.  White  River  Lumber  Co.  (1890)  76 
Wis.  120,  20  Am.  St.  Rep.  29,  43  N.  W. 
1135    (uncovered  cog  wheels). 

In  Froeberg  v.  Smith  (1908)  106 
Minn.  72,  118  N.  W.  57,  which  was  an 
action  for  injuries  caused  by  an  ex- 
plosion of  dynamite,  the  court  said: 
"The  defendants  were  charged  with  a 
high  degree  of  care — a  care  conunensu- 
rate  with  the  intrinsically  dangerous 
character  of  the  dynamite — ^to  guard 
against  injuries  to  their  employees  and 
others  by  it,  and  in  the  discharge  of  this 
duty  they  did  not  have  the  unqualified 
right  to  rely  upon  the  assumption  that 
their  employees  would  use  reasonable 
care  not  to  set  fire  to  any  of  their  prop- 
erty." 

"A  master  cannot  apprehend  that  his 
workmen  will  be  negligent,  but  he  can 
apprehend  that  they  will  not  always 
exercise  active  and  alert  care."  Fagan 
V.  Wells  Bros.  Co.  (1909)  63  Misc.  337, 
117  N.  Y.  Supp.  139. 
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would  be  allowed  to  recover  in  some  large  and  important  classes  of 
cases, — ^notably  those  in  which  the  instrumentalities  which  caused  the 
injuries  were  uncovered  machinery,  low  overhead  bridges  on  railway 
lines,  structures  dangerously  near  to  railway  tracks,  and  unblocked 
frogs  and  guard  rails.  But  such  cases  are  controlled,  at  least  in  some 
■courts,  by  other  considerations  the  practical  effect  of  which  is  to  re- 
quire the  servant  to  exercise  at  his  peril  a  degree  of  care  which  is  en- 
tirely beyond  the  capacity  of  ordinary  men.  See  §§  926,  927,  ante, 
and  §§  952,  961,  968,  969,  9Y1,  post. 

929.  [32]  Master  entitled  to  rely  on  the  presumption  that  due  care 
-will  be  used  by  strangers  with  whom  he  requires  his  servant  to  work. — 
Where  an  employer's  own  servants  are  required,  in  the  course  of  his 
business,  to  work  in  combination  with  other  parties  for  the  perform- 
ance of  something  in  which  he  and  those  parties  have  a  common  inter- 
est, it  is  not  negligence  for  him  to  act  on  the  presumption  that  they 
will  exercise  proper  care.^ 


1  In  Foley  v.  Chicago  &  N.  W.  R.  Co. 
<1882)  48  Mich.  622,  42  Am.  Rep.  481, 
32  N.  W.  879,  it  was  held  that  the  rep- 
resentatives of  a  railroad  switchman 
who  had  been  sent  by  the  defendant  to 
switch  a  car  owned  by  another  railroad 
company,  to  be  loaded  with  nitro-glycer- 
ine  by  the  consignor  of  that  company, 
and  who  was  killed  by  an  explosion 
caused  by  the  negligence  of  the  servants 
of  that  consignor,  could  not  recover  dam- 
ages. The  court  said:  "The  question, 
then,  seems  to  be  this:  Whether  de- 
fendant, in  complying  with  a  proper  re- 
quest from  another  railroad  company  to 
run  for  it  a  short  distance  one  of  its 
cars,  to  be  loaded  with  an  article  which 
was  safe  when  properly  handled,  but 
exceedingly  dangerous  when  carelessly 
handled,  was  bound  to  assume  that  neg- 
ligence on  the  part  of  those  handling 
it  would  occur,  and  bound  to  take  meas- 
ures for  the  protection  of  its  servants 
on  that  assumption.  And  if  this  ques- 
tion shall  be  answered  in  the  affirmative, 
the  further  question  will  be  presented: 
What  measures  of  protection  could  the 
defendant  take,  short  of  absolute  re- 
fusal to  move  the  car  at  all?  The 
M.  &  S.  Vol.  III.— 157. 


switchman  knew  what  was  to  be  loaded, 
and  had  a  general  knowledge  of  its 
qualities;  but  more  particular  and  spe- 
cific information  to  him  on  that  subject 
would  have  been  entirely  without  value. 
He  was  not  to  handle  the  nitro-glycerine, 
and  he  could  exercise  no  control  over  the 
action  of  those  who  were.  Caution  from 
him  on  the  subject  would  not  be  likely 
to  receive  attention  from  the  men  whose 
business  it  was  and  who  handled  it  con- 
stantly. The  only  caution  to  decedent 
which  could  have  been  of  the  least  serv- 
ice would  be  the  caution  to  keep  away 
altogether.  If  he  was  entitled  to  this, 
it  necessarily  follows  that  defendant 
should  have  refused  altogether  to  move 
the  car  over  its  track.  But  it  was  not 
claimed  on  the  argument  that  this  could 
have  been  properly  and  even  lawfully 
done." 

In  Smith  v.  Naushon  Co.  (1905)  26 
R.  I.  578,  60  Atl.  242,  it  was  held  that 
a  master  has  no  reason  to  apprehend 
that  the  servants  of  an  independent  con- 
tractor setting  up  a  fire  extinguishing 
system  in  his  mill  will  be  negligent  and 
injure  a  mill  operator. 


CHAPTER  XXXVIII. 

OBLIGATORY  QUALITY  OF  INSTRUMENTALITIES,  CONSIDERED  WITH 
REFERENCE  TO  THE  RIGHT  OF  A  MASTER  TO  CARRY  ON  HIS  BUSI- 
NESS IN  HIS  OWN  WAY. 

930.  Generally. 

931.  Master  is  not  bound  to  adopt  any  particular   instrumentalities  or 

methods. 
a.  Rule  stated  and  illustrated. 
6.  Instructions  required  by  the  rule. 
c.  Immaterial  that  the  instrumentality  adopted  requires  greater 

care  in  the  handling. 

932.  Rationale  of  this  principle. 

a.  An  application  of  the  doctrine  of  assumption  of  risks. 
6.  Rendered  necessary  by  the  jury  system  of  trials. 
0.  Master  not  an  insurer  of  the  servant's  safety. 

933.  Feasibility  of  the  changes  suggested;  evidential  significance  of. 

934.  Negligence  not  inferable  from  the  use  of  dissimilar  appliances  for 

the  same  purpose. 

935.  Master's  duty  to  introduce  new  appliances. 

936.  General  doctrine  not  a  protection  where  the  instrumentalities  are  of 

a  pattern  that  is  not  reasonably  safe. 

937.  — ^nor  where  they  are  specifically  defective. 

938.  — nor  where  the  risks  incident  to  using  them  were  not  fully  under- 

stood by  the  injured  person. 

930.  [34]  Generally.—  The  general  result  of  the  authorities  cited 
thus  far  is  that  the  extent  of  the  master's  responsibility  is  measured 
and  defined  by  these  two  fundamental  principles, — that  he  is  boimd 
to  protect  his  servants  from  exposure  to  unnecessary  and  unreason- 
able risks,  so  far  as  he  can  do  so  by  the  exercise  of  ordinary  care,  and 
that  he  is  bound  to  provide  such  instrumentalities  and  to  adopt  such 
methods  that  servants  who  exercise  ordinary  care  will  be  able  to  per- 
form their  duties  in  reasonable  safety.  But  these  principles  are, 
for  practical  purposes,  greatly  qualified  and  restricted  by  the  opera- 
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tion  of  the  doctrines  discussed  in  the  three  following  chapters.  It  is 
not  too  much  to  say  that  the  actual  effect  of  those  doctrines,  as  ap- 
plied by  the  courts  to  certain  states  of  facts,  has  been  to  attach  to  the 
terms  "unnecessary"  and  "reasonable  safety"  an  arbitrary,  legal 
signification  which  is  totally  different  from  that  which  they  bear  in 
the  language  of  common  life.  Judged  by  the  standards  which  that 
language  naturally  suggests,  many  of  the  decisions  to  which  we  shall 
have  occasion  to  refer — more  especially  those  which  deny  the  serv- 
ant's right  to  recover  for  injuries  caused  by  low  overhead  bridges 
on  railways  and  structures  in  close  proximity  to  the  track — can  only 
be  regarded  as  amounting  to  a  virtual  declaration  that  an  employer 
may,  without  incurring  liability,  maintain  imminently  and  inhe- 
rently dangerous  instrumentalities  which  can  be  usually  altered  with- 
out serious  difficulty  or  inconvenience,  and  which,  under  circumstan- 
ces which  will  inevitably  supervene  with  more  or  less  frequency  in 
the  course  of  a  servant's  employment,  render  it  virtually  impossible 
for  him  to  escape  injury  by  the  exercise  of  any  degree  of  care  which 
can  fairly  be  exacted  from  him. 

The  first  of  these  qualifying  and  restrictive  doctrines  which  claims 
our  attention  is  that  every  one  has  the  legal  "right  to  carry  on  a  busi- 
ness which  is  dangerous,  either  in  itself  or  in  the  manner  of  conduct- 
ing it,  if  it  is  not  unlawful,  and  interferes  with  no  rights  of  others, 
and  is  not  liable  to  one  of  his  servants,  who  is  capable  of  contracting 
for  himself  and  knows  the  danger  attending  the  business  in  the  man- 
ner in  which  it  is  conducted,  for  an  injury  resulting  therefrom."  ^ 
The  deduction  drawn  from  this  doctrine,  viz.,  that  "so  long  as  the 
premises  were  maintained  in  a  reasonably  safe  condition  the  defend- 
ants had  the  right  to  use  their  own  judgment  as  to  the  material  and 
the  method  of  construction  employed,"  ^  is  on  its  face  quite  unexcep- 

T-Ladd  V.  Neio  Bedford  B.  Go.  (1876)  (1870)    4  Or.  52;  Roth  v.  Northern  P. 

119    Mass.     413,     20     Am.    Rep.     331;  Lumbering   Co.    (1889)    18   Or.  205,   22 

Tuttle  V.  Detroit,   G.  E.  &  M.  R.  Co.  Pac.  842;  Sweet  M.  Ohio  Coal  Co.  (1890) 

(1887)  122  U.  S.  189,  30  L.  ed.  1114,  7  78  Wis.   127,   9  L.RA.   861,  47  N    W. 

Sup.     Ct.    Rep.     1166;     The    Saratoga  l^2i^^^^y''-(^^?^90,  St.  P.M.  d  OK 

,io/>ov    oT  TT.  J    ojn     rr     j        .    cf™  /j,  Co.   (1895)   90  Wis.  113,  62  N.  W.  624; 

'^,f  ^If  ^"^-  f.=iif"lo    r  T/«      Gm»»rd    v.     Knapp-Stout    &     Co.     Co 

mile   Mfg.    Co.    (1861)    29    Conn.   548;     ^^gg^j    gg   ^jg_    ^gg^   ^q   jj_   ^    g^-^. 

Coombs  V.  New  Bedford  Cordage  Co.  Osborne  v.  Lehigh  Valley  Coal  Co. 
(1869)  102  Mass.  572,  3  Am.  Rep.  506;  (iggy)  97  wis.  27,  71  N.  W.  814;  Lad- 
Sullivan  V.  India  Mfg.  Co.  (1873)  113  wig  y.  Jefferson  loe  Co.  (1910)  141  Wis 
Mass.  396;  Winkler  v.  St.  Louis  Basket  191,  124  N.  W.  407. 

&  Box  Co.  (1897)  137  Mo.  394,  38  S.  W.  Z  McCarthy  v.  Shoneman   (1901)    198 

921;  Hollingsworth  v.  National  Biscuit  Pa.  568,  48  Atl.  493. 

Co.   (1905)   114  Mo.  App.  20,  88  S.  W.  The  master  has  the  right  to  exercise 

1318;   Stone  v.   Oregon  City   Mfg.   Co.  a  "reasonable  judgment  and  discretion." 
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tionable.  It  has  led  the  courts  to  harsh  conclusions  mainly  because 
they  have,  to  a  degree  which  the  present  writer  ventures  to  think  un- 
warrantable, excluded  juries  from  the  function  of  considering  the 
question  of  facts  involved  in  the  limitation  to  which  (as  is  shovsm  by 
the  above  statement  and  many  others  of  a  similar  tenor  which  occur 
in  the  cases  cited  in  this  chapter)  the  doctrine  is  subject. 

[In  a  few  cases  the  fact  is  emphasized  that  the  right  of  a  master 
to  do  business  in  his  own  way  is  limited  by  the  bounds  of  reasonable 
care.^] 

931.  [35]  Master  is  not  bound  to  adopt  any  particular  instrumen- 
talities or  methods.— a.  Rule  stated  and  illustrated. — From  the  above- 
stated  conception  of  the  extent  of  the  master's  obligations  is  drawn 
the  very  important  practical  deduction,  constantly  reiterated  and  ap- 
plied, that  he  cannot  be  charged  with  a  breach  of  the  duties  owed  to 
his  servants,  simply  on  the  ground  that  a  safer  method  or  a  safer 
instrumentality  than  that  from  which  the  injury  resulted  was  avail- 
able and  might  have  been  adopted  by  him.^  In  other  words,  the  ques- 
tion whether  the  particular  machinery  provided  by   a  master  is 


Morris  v.  Duluth,  S.  8.  £  A.  B.  Go. 
(1901)  47  C.  C.  A.  661,  108  Fed.  747 
(phrase  used  in  syllabus  written  by 
court ) . 

Courts  and  juries  cannot  dictate  to 
railway  companies  a  choice  between 
methods  all  of  which  are  shown  to  be 
reasonably  adequate  for  the  purposes  in- 
tended to  be  subserved.  Norfolk  &  W. 
R.  Co.  V.  Cromer  (1903)  101  Va.  667, 
44  S.  E.  898. 

3  Stafford  v.  Adams  (1905)  113  Mo. 
App.  717,  88  S.  W.  1130;  Dickerson  v. 
Jenkins  (1910)  144  Mo.  App.  132,  128 
S.  W.  280;  Sutherland  v.  Garetson- 
Greason  Lumier  Go.  (1910)  149  Mo. 
App.  338,  130  S.  W.  40;  Curtis  v.  Mc- 
Nair  (1903)  173  Mo.  270,  73  S.  W.  167; 
Tongue  v.  St.  Louis  &  8.  F.  B.  Go. 
(1908)  133  Mo.  App.  141,  112  S.  W. 
985. 

The  right  of  an  employer  to  conduct 
his  own  business  in  his  own  way  is 
limited  so  that  the  right  shall  not  im- 
pinge upon  the  obligation  of  the  master 
to  exercise  reasonable  care  to  provide 
his  servant  a  reasonably  safe  place  in 
which  to  work.  Jarrell  v.  Blackiird 
Block  Goal  Go.  (1911)  154  Mo.  App. 
552,  136  S.  W.  754. 

1  See  note  to  Ghrismer  v.  Bell  Teleph. 
Co.  6  L.R.A.(N.S.)   492. 

"That  a  method  is  less  safe  than  an- 


other does  not  make  it  improper  to  be 
used."  Dynen  t.  Leach  ( 1857 )  26  L.  J. 
Exch.  N.  S.  221,  per  Bramwell,  B. 

A  master  "is  not  required  to  adopt 
any  particular  method  of  construction, 
or  any  particular  contrivance  or  device, 
in  order  to  be  in  the  exercise  of  ordinary 
care."  Chicago  &  E.  I.  B.  Co.  v.  Dris- 
coll  (1898)  176  111.  330,  52  N.  E.  921, 
reversing  (1897)   70  111.  App.  91. 

A  servant  cannot  recover  for  an  in- 
jury received  in  the  discharge  of  his 
regular  duties,  when  the  apparatus 
which  he  was  required  to  use  was  of  an 
approved  and  practical  kind,  was  fa- 
miliar to  him,  and  was  perfect  as  to 
each  of  its  parts.  Murphy  v.  Lake 
Shore  &  M.  8.  B.  Go.  (1896)  67  111.  App. 
527  (coupling  devices  not  similar,  and 
therefore  harder  to  couple). 

The  furnishing  or  retention  of  an  in- 
strumentality of  peculiar  construction, 
however  great  the  resulting  danger  may 
be,  cannot  be  imputed  as  negligence. 
See  Beaudin  v.  Central  Vermont  B.  Co. 
(1891)  38  N.  Y.  S.  R.  473,  14  N.  Y. 
Supp.  700. 

The  failure  of  the  defendant  "to  adopt 
one  method  rather  than  the  other,  both 
being  in  general  use,  was  not  actionable 
negligence,  though  by  so  doing  the  ac- 
cident would  have  been  averted."     Med- 
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proper  and  suitable  is  to  be  determined  by  its  actual  conditibnj  and*' ' 
not  by  comparing  it  with  other  machinery.^  Or,  as  the  doctrine" 
may  also  be  expressed  in  more  general  terms,  evidence  which  merely 
tends  to  show  that  the  particular  accident  which  caused  the  injury 
might  not  have  happened  if  a  particular  precaution  had  been  taken 
goes  for  nothing,  in  considering  the  question  of  legal  liability  on  a 
charge  of  negligence.* 


ley   V.   American   Car   £   Foundry   Co. 

(1908)  140  111.  App.  284. 

The  mere  fact  that  a  safer  way  of 
doing  work  might  have  been  adopted  or 
might  have  been  known  to  the  defendant 
does  not  show  or  tend  to  show  negli- 
gence on  his  part.  Ventriss  v.  Pana 
Coal  Co.  (1910)  155  111.  App.  152. 

"The  master  should  not  be  adjudged 
negligent  for  not  conforming  to  some 
other  method  believed  by  some  to  be  less 
perilous  than  the  method  adopted." 
Parlett  v.  Dunn  (1904)  102  Va.  459,  46 

5.  E.  467. 

ii  Meyer  V.  Meyer  (1902)  101  111.  App. 
92;  Desrosiers  v.  Bourn  (1904)  26  R.  I. 

6,  57  Atl.  935 ;  Stone  v.  Union  P.  R.  Co. 

(1909)  35  Utah,  305,  100  Pac.  362 
(method  of  running  trains  not  negligent 
merely  because  different  from  that  of 
another  road )  ;  Norfolk  £  W.  R.  Co.  v. 
Bell  (1906)  104  Va.  836,  52  S.  E.  700; 
StocJc  V.  Kern  (1910)  142  Wis.  219,  125 
N.  W.  447;  Wood  v.  Eeiges  (1896)  83 
Md.  257,  34  Atl.  872. 

"No  employer  by  any  implied  contract 
undertakes  that  his  buildings  are  safe 
beyond  a  contingency,  or  even  that  they 
are  as  safe  as  those  of  his  neighbors,  or 
that  accidents  shall  not  result  to  those 
in  his  service  from  risks  which  others 
would  guard  against  more  effectually 
than  is  done  by  him.  Neither  can  a 
duty  rest  upon  anyone  which  can  bind 
to  so  extensive  a  responsibility."  Dia- 
mond State  Iron  Co.  v.  Giles  (1887) 
7  Houst.    (Del.)    556,   11  Atl.  189. 

However  clumsy  and  inconvenient  a 
road  engine  may  be  for  use  as  a  switch 
engine,  the  company  is  not  at  fault  in 
using  it  for  such  work  if  it  is  reasonably 
safe  for  that  purpose.  Shohoney  v. 
Quincy,  0.  &  K.  C.  R.  Co.  (1909)  223 
Mo.  649,  122  S.  W.  1025. 

A  manufacturer  is  under  no  obliga- 
tion to  discard  machinery  merely  be- 
cause it  is  out  of  date.  Burgess  v. 
Humphrey  Bookcase  Co.  (1909)  156 
Mich.  345,  120  N.  W.  790. 


S  Schiller  v.  Kansas  City  Breweries 
Co.  (1911)  156  Mo.  App.  569,  137  S.  W. 
607;  Augersteinv.  Jones  (1891)  139  Pa. 
183,  23  Am.  St.  Rep.  174,  21  Atl.  24. 

In  Northern  C.  R.  Co.  v.  Husson 
(1882)  101  Pa.  1,  47  Am.  Rep.  690,  the 
trial  judge  had  charged  as  follows:  "If 
you  believe  that  the  deceased  was,  un- 
der the  circumstances  of  this  case,  sub- 
jected to  such  extraordinary  risk,  which 
the  company  could  have  avoided,  the 
company  is  liable."  But  the  supreme 
court  rejected  this  theory,  saying:  "We 
cannot  agree  that  the  risk  to  which  an 
employer  subjects  his  employee  suffices 
to  impose  liability  upon  the  former  as 
being  extraordinary  in  character  mere- 
ly because  the  injury  in  a  particular 
case  might  possibly  have  been  prevented 
by  some  different  device.  Almost  all  ac- 
cidents could  be  avoided  if  the  special 
manner  of  their  occurrence  could  be  fore- 
seen." To  the  same  effect  see  Glover  v. 
Meinrath  (1896)  133  Mo.  292,  34  S.  W. 
72;  Friel  v.  Citizens'  R.  Co.  (1893)  115 
Mo.  503,  22  S.  W.  498;  Muirhead  v. 
Eannihal  &  St.  J.  R.  Co.  (1888)  31  Mo. 
App.  578  (former  appeal  [1885]  19  Mo. 
App.  634)  ;  Young  v.  Virginia  <&  N.  C. 
Constr.  Co.  (1891)  109  N.  C.  618,  14 
S.  E.  58;  Innes  v.  Milwaukee  (1897) 
96  Wis.  170,  70  N.  W.  1064;  Chicago  & 
G.  T7.  R.  Co.  V.  Armstrong  (1895)  62 
111.  App.  228 ;  Chicago,  R.  I.  £  P.  R.  Co. 
V.  Lonegan  (1886)  118  111.  41,  7  N.  E. 
55;  Rush  V.  Missouri  P.  R.  Go.  (1887) 
36  Kan.  129,  12  Pac.  582,  and  the  cases 
cited  in  the  following  notes  to  this  sec- 
tion and  to  §  934,  post. 

The  fact  that  there  is  a  difference  of 
opinion  among  experts  as  to  the  relative 
safety  of  two  kinds  of  apparatus  is 
naturally  regarded  as  conclusive  against 
the  inference  of  culpability, — as  where 
an  employer  was  held  not  negligent 
towards  an  employee  in  using  cross 
pieces  to  raise  a  platform,  although  it 
might  have  been  more  easily  accom- 
plished by  blocks  and  tackle.    East  St. 
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"It  is  not  the  duty  of  the  master  to  furnish  any  particular  kind  of 
tools,  implements,  or  appliances."  * 

"The  test  is  not  whether  the  master  omitted  to  do  something  he 
could  have  done,  but  whether  in  selecting  tools  and  machinery  for 
their  use,  he  was  reasonably  prudent  and  careful ;  not  whether  better 
machinery  might  not  have  been  obtained,  but  whether  that  provided 
was  in  fact  adequate  and  proper  for  the  use  to  which  it  was  to  be  ap- 
plied."^ 

The  true  question  for  the  jury  is  not  whether  the  master  could  have 
done  something  to  prevent  the  injury;  but  whether  he  did  anything 
which,  under  the  circumstances,  in  the  exercise  of  ordinary  care  and 
prudence,  he  ought  not  to  have  done,  or  omitted  any  precaution  which 
a  prudent  and  careful  man  would  or  ought  to  have  taken.^ 

The  principle  thus  enunciated  is  available  as  a  protection  to  the 


Louis  Ice  &  Cold  Storage  Co.  v.  Sculley 
(1895)  63  111.  App.  147.  Compare 
WaUl  V.  Bowman  (1890)  18  Sc.  Sess. 
Cas.  4th  series,  206,  cited  in  §  934,  post. 

The  mere  fact  that  a  device  for  di- 
verting sawed  lumber  from  the  live 
rolls,  vphich  bear  it  away  from  the  saw 
to  be  ready  for  another  machine,  has  be- 
come out  of  repair  so  that  it  may  fail 
to  operate,  does  not  render  the  master 
liable  for  injury  to  the  operator  of  the 
latter  machine  by  the  sticking  of  a 
plank  and  its  being  hit  by  a  following 
one,  if  the  master  has  stationed  men  in 
proper  places  to  aid  the  device  in 
handling  the  lumber  and  to  prevent  the 
planks  from  interfering  with  each  other, 
the  performance  of  whose  duties  would 
have  prevented  the  accident.  Carlson 
v.  Weyerhaeuser  Timber  Co.  (1908)  50 
Wash.  490,  30  L.R.A.(N.S.)  267,  97 
Pac.  501.  And  see  Parlett  v.  Dunn 
(1904)  102  Va.  459,  46  S.  E.  467  (mas- 
ter not  negligent  for  not  adopting  some 
other  method  believed  by  some  to  be  less 
dangerous ) . 

iBohn  V.  Chicago,  R.  I.  d  P.  B.  Co. 
(1891)  106  Mo.  429,  17  S.  W.  580. 
And  see  Eckhart  &  8.  Mill.  Go.  v. 
Schaefer  (1902)  101  111.  App.  500. 
^  Stringham  v.  Hilton  (1888)  {String- 
ham  V.  Stewart)  111  N.  Y.  188,  1  L.R.A. 
483,  18  N.  E.  870. 

e  Leonard  v.  Collins  (1877)  70  N.  Y. 
90;  Hewitt  v.  Flint  &  P.  M.  B.  Co. 
(1887)  67  Mich.  61,  34  N.  W.  659.  For 
other  cases  in  which  the  principles 
stated  in  the  text  were  applied,  see 
Souther}'.  P.  Co.  V.  Seley  (1894)   152  U. 


S.  145,  38  L.  ed.  391,  14  Sup.  Ct.  Rep. 
530  (use  of  unblocked  frogs  not  negli- 
gence as  matter  of  law)  ;  Morris  v.  Du- 
luth,  8.  8.  &  A.  B.  Co.  (1901)  47  C.  C. 
A.  661,  108  Fed.  747  (use  of  a  piece  of 
lumber  1  inch  thicker,  6  inches  wider, 
and  1  foot  longer,  than  the  customary 
blocking,  to  fill  the  space  between  a 
guard  rail  and  a.  main  rail,  is  no  evi- 
dence of  ii.igligence  as  to  a  brakeman 
who  stumbles  over  it)  ;  Reichel  v.  Neio 
York  G.  &  H.  B.  B.  Co.  (1892)  130  N. 
Y.  682,  29  N.  E.  763  (negligence  not  in- 
ferable from  the  simple  fact  that  the 
relative  location  of  a  water  plug  and 
an  ash  pit  was  such  that  an  engine  could 
take  water  and  discharge  its  ashes  si- 
multaneously) ;  Oregon  Short  Line  &  V. 
N.  B.  Go.  V.  Tracy  (1895)  14  C.  C.  A. 
199,  29  U.  S.  App.  529,  66  Fed.  931 
(railway  company  is  not  required  to 
clear  its  track  of  brush.  It  has  the 
right  to  suffer  it  to  grow  to  any  extent, 
provided  it  does  not  lead  tae  employees 
into  an  undisclosed  danger)  ;  Gold- 
thwait  V.  Haverhill  &  G.  Street  B.  Go. 
(1894)  160  Mass.  554,  36  N.  E.  486 
(tracks  placed  so  close  together  and  so 
curving  in  opposite  directions  that  cars 
upon  them  will  come  together  do  not  im- 
port culpability)  ;  Smith  v.  8t.  Louis, 
K.  C.  &  N.  B.  Co.  (1878)  69  Mo.  32,  33 
Am.  Rep.  484  (fact  that  tnere  was  an- 
other kind  of  rail  of  which  a  guard  rail 
might  have  been  constructed,  which 
would  have  been  safer  for  employees, 
and  would  equally  have  answered  its 
purpose,  held  not  to  be  sufficient  to  ren- 
der the  company  liable  for   an   injury 
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master,  whether  the  conditions  charged  as  negligence  existed  in  the 
instrumentality   as  originally  supplied,   or  were   created   by   some 


caused  by  its  failure  to  use  that  other 
kind  of  rail)  ;  Brossman  v.  Lehigh  Val- 
ley  R.  Co.  (1886)  113  Pa.  491,  57  Am. 
Rep.  479,  6  Atl.  226  (master  not  bound 
to  raise  a  low  bridge)  ;  M'Ghee  v.  North 
British  R.  Co.  (1887)  14  Sc.  Sess.  Cas. 
4th  series,  499  (railway  company  which 
changes  a  road  line  from  a  single  line 
worked  by  horses  to  a  double  line 
worked  by  locomotives  is  not  bound  to 
pull  down  and  rebuild  a  bridge  for  the 
mere  reason  that  the  alteration  brings 
the  stone  work  of  the  bridge  danger- 
ously near  the  track)  ;  Chicago  &  E.  I. 
R.  Co.  V.  Driscoll  (1898)  176  111.  330, 
52  N.  E.  92],  reversing  (1897)  70  111. 
App.  91  (not  negligence  to  have  no  butt 
post  at  the  end  of  a  stub  switch)  ;  Grat- 
tis  V.  Kansas  City,  P.  &  G.  R.  Go. 
(1900)  153  Mo.  380,  48  L.R.A.  399,  77 
Am.  St.  Rep.  721,  55  S.  W.  108  (main- 
tenance of  stub  switch  not  negligence, 
though  a,  split  switch  would  probably 
have  prevented  a  derailment)  ;  Ladd  v. 
New  Bedford  R.  Go.  (1876j  119  Mass. 
412,  20  Am.  Rep.  331  (absence  of  check 
■chain  on  railway  cars;  negligence  not 
predicable  of;  Texas  &  f.  R.  Co.  v. 
Minnick  (1893)  6  C.  C.  A.  387,  13  U.  S. 
App.  520,  57  Fed.  362  (smoke  stack  on 
locomotive  was  of  peculiar  design  and 
allowed  sparks  to  escape)  ;  D'Arcy  v. 
Long  Island  R.  Go.  (1898)  34  App.  Div. 
275,  54  N.  Y.  Supp.  553  (railroad  com- 
pany not  liable  for  personal  injuries 
sustained  by  an  employee  who  was  in- 
jured by  the  falling  of  a  plank  or  iron 
plate  extending  between  a  platform  and 
a  car,  while  assisting  to  unload  the  car, 
although  it  was  not  supplied  with  hooks 
or  fastenings  in  order  to  render  it  im- 
possible to  slip  from  its  place)  ;  Gonway 
V.  Hannilal  <&  St.  J.  R.  Go.  (1887)  24 
Mo.  App.  235  (evidence  not  admissible 
to  show  that  a  derrick  car  might  have 
been  more  safely  run  with  the  boom 
pointing  to  the  rear)  ;  Hamilton  v.  Chi- 
cago, R.  I.  &  P.  R.  Go.  (1894)  93  Iowa, 
■46,  61  N.  W.  415  (railway  company  not 
bound  to  supply  hand  cars  of  any  par- 
ticular pattern)  ;  Eayden  v.  Smithville 
Mfg.  Go.  (1861)  29  Conn.  548  (no  obli- 
gation to  fence  machinery) ;  Foley  v. 
Pettee  Mach.  Works  (1889)  149  Mass. 
294,  4  L.R.A.  51,  21  N.  E.  304  (servant 
injured  by  putting  his  hand  into  cog- 
wheels uncovered,  but  in  plain  sight,  not 


entitled  to  recover  simply  because  the 
machinery  might  have  been  made  less 
dangerous  by  being  covered)  ;  Rock  v. 
Indian  Orchard  Mills  (188b)  142  Mass. 
522,  8  N.  E.  401  (where  tue  question  is 
whether  defendant  had  given  a  minor 
servant  instructions  as  to  the  danger  of 
the  machine,  it  is  proper  to  exclude  evi- 
dence that  a  gate  might  have  been  put 
in  front  of  the  cotton-winding  machine 
at  small  expense,  or  that  the  machine  in 
question,  and  another  article  of  machin- 
ery standing  over  4  feet  distant,  might 
as  well  have  been  separated  further)  ; 
Plunkett  V.  Donovan  (1891)  36  N.  Y.  S. 
R.  91,  12  N.  Y.  Supp.  454  (held  error 
to  submit  to  the  jury  the  question 
whether  it  was  negligence  not  to  fur- 
nish a  guard  to  a  machine)  ;  Townsend 
V.  Langles  (1890)  41  Fed.  919  (leaving 
cogwheel  uncovered  not  negligence  per 
se)  ;  Kleimest  v.  Eunhardt  (1893)  160 
Mass.  230,  35  N.  E.  458  (no  recovery 
where  servant  slipped  on  a  wet  and  slip- 
pery floor  and  struck  against  an  un- 
covered pulley)  ;  Feely  v.  Pearson  Cord- 
age Go.  (1894)  161  Mass.  426,  37  N.  E. 
368  (similar  facts)  ;  Cagney  v.  Hanniial 
<£  St.  J.  R.  Go.  (1879)  69  Mo.  416 
(railway  company  not  liable  because  it 
uses  a  single  former  in  its  shops,  in- 
stead of  a  double  one,  thougu  the  latter 
is  safer)  ;  Jaoobson  v.  Cornelius  (1889) 
52  Hun,  377,  5  N.  Y.  Supp.  306  (omis- 
sion of  a  counter  shaft  and  a  fast  and 
loose  pulley,  which  would  have  made  it 
safer  to  connect  and  disconnect  the 
power  from  a  machine,  does  not  consti- 
tute actionable  negligence;  ;  Joyce  v. 
Worcester  (1885)  140  Mass.  245,  4  N. 
E.  565  (no  recovery  where  servant  was 
injured  by  the  fall  of  a  derrick  used  for 
drawing  up  the  shoring  planks  from  a 
sewer  after  it  had  been  filled  up,  the 
contention  being  that  hand  power  would 
have  been  safer  than  steam  power)  ; 
Rosa  V.  Volkening  (1901)  64  App.  Div. 
426,  72  N.  Y.  Supp.  236  (negligence  not 
inferable  from  the  mere  fact  that  a  der- 
rick which  fell  was  not  provided  with 
guy  ropes,  and  proved  to  be  too  light 
to  accomplish  the  work  for  which  the 
plaintiff  and  his  coservants  used  it)  ; 
Kenvmerer  v.  Manhattan  R.  Go.  (1894) 
81  Hun,  444,  31  N.  Y.  Supp.  82  (em- 
ployer not  liable  for  an  injury  to  an  em- 
ployee resulting  from  a  collision  between 
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change  in  tHe  method  of  usingj  A  servant,  therefore,  will  not  be 
allowed  to  retain  any  verdict  in  his  favor  which  is  based  on  the  hy- 
pothesis that  negligence  is  imputable  to  the  master  because  his  in- 
strumentalities or  methods  do  not  answer  to  one  or  the  other  of  the 
following  descriptive  epithets   and  phrases:     "Best;"'    [the  very 


trains  during  a  fog,  although  a  better 
system  for  giving  signals  during  fogs  is 
in  existence,  where  the  one  employed  by 
it  is  reasonably  safe)  ;  Berning  v.  Med- 
art  (1894)  56  Mo.  App.  443  (employer 
is  not  negligent  because  guards  fur- 
nished for  emery  wheels  used  for  cer- 
tain work  are  lighter  than  those  for 
emery  wheels  used  for  other  work,  where 
a  satisfactory  reason  for  the  difference 
exists,  as  shown  by  plaintiff's  own  evi- 
dence) ;  Winkler  v.  St.  Louis  Basket  & 
Box  R.  Co.  (1897)  137  Mo.  394,  38  S. 
W.  921  (no  recovery  where  brake  which 
caused  the  injury  was  perfect  of  its 
kind,  but  was  alleged  to  be  more  danger- 
ous than  another  pattern)  ;  Service  v. 
Shoneman  (1900)  196  Pa.  63,  69  L.R.A. 
792,  79  Am.  St.  Rep.  689,  46  Atl.  292 
(negligence  not  inferable  simply  because 
a  boiler  which  burst  might  have  been 
made  safer  by  adding  certain  attach- 
ments) ;  McCarthy  v.  Shoeman  (1901) 
198  Pa.  568,  48  Atl.  493  (employer  can- 
not be  charged  with  negligence  because 
a  passageway  and  steps  therein,  in  the 
basement  of  his  store,  on  which  the 
plaintiff  fell,  are  cut  out  of  the  solid 
earth,  instead  of  the  walk  being  made 
from  stone,  wood,  or  cement)  ;  Cincin- 
nati, N.  0.  &  T.  P.  R.  Go.  V.  Hill  { 1905 ) 
28  Ky.  L.  E«p.  530,  89  S.  W.  523  (speed 
of  cars  in  the  absence  of  rules)  ;  For- 
quer  v.  Slater  Brick  Co.  (1908)  37 
Mont.  426,  97  Pac.  843  (knives  in  pug- 
mill  unguarded)  ;  Clancy  v.  'New  York, 
N.  U.  &  H.  R.  Co.  (1908)  128  App.  Div. 
141,  112  N.  Y.  Supp.  541  (running  train 
on  left-hand  track) . 

A  single  ladder  of  120  feet  in  length, 
for  the  purpose  of  ascending  and  de- 
scending a  shaft,  was  held  not  to  be  an 
improper  appliance,  in  O'Neill  v.  Wil- 
son (1858)  20  Sc.  Sess.  Cas.  2d  series, 
427.  Plaintiff  contended  that  several 
shorter  ladders  with  landing  stages 
should  have  been  provided.  For  other 
cases  to  same  effect,  see  also  §§  932, 
935,  post.  Those  collected  in  chapter 
XLI.,  post,  declaring  the  nonliability  of 
railway  companies  for  injuries  due  to 
permanent     conditions,     such     as     low 


bridges,  structures  near  the  track,  etc.,. 
also  should  be  compared,  though  they 
are  not  all  referred  directly  to  the  prin- 
ciple now  under  discussion.  See  also 
the  cases  as  to  instructions,  in  subsec. 
6,  infra. 

Two  Virginia  cases  carry  the  applica- 
tion of  the  general  rule  further  than, 
many  courts  would  be  willing  to  go,  ex- 
cept in  so  far  as  the  decisions  might  be 
deemed  justifiable  on  the  distinct  ground 
that  the  risks  were  known  to  and  as- 
sumed by  the  servants.  In  Stewart  v. 
Newport  News  &  M.  Valley  Co.   (1890) 

86  Va.  988,  11  S.  E.  885,  approved  in. 
Richmond  &  D.  R.  Co.  v.  Risdon  (1891) 

87  Va.  335,  12  S.  E.  786,  it  was  denied 
to  be  negligence  for  a  railway  company 
to  maintain  a  coal  chute  which  was  a 
"mantrap,"  if  it  is  of  first-class  con- 
struction. In  Roiinson  v.  Dininny. 
(1898)  96  Va.  41,  30  S.  E.  442,  it  was 
held  that  negligence  was  not  predicable 
of  the  method  of  cleaning  out  an  old 
shaft  by  excavating  the  debris  from  a 
passage  which  entered  it  at  the  bottom. 

"i  Glover  v.  Meinrath  (1896)  133  Mo. 
292,  34  S.  W.  72.  In  this  case,  where 
the  risks  incident  to  the  use  of  a  corn- 
meal  dryer  were  altered  by  the  substi- 
tution of  hot  water  for  steam,  it  was 
held  to  be  error  to  give  an  instruction; 
which  allowed  the  plaintiff  to  recover 
unless  he  knew  or  ought  to  have  known 
of  the  change. 

8  Wyman  v.  Lehigh  Valley  R.  Co^ 
(1908)  86  C.  C.  A.  161,  158  Fed.  957; 
Strattner  v.  Wilmington  Ci*y  Electric 
Co.  (1901)  3  Penn.  (Del.)  245,  50  Atl. 
57;  Chicago,  B.  <&  Q.  R.  Co.  v.  Smith 
(1885)  18  111.  App.  119;  Louisville  &  N. 
R.  Co.  V.  Orr  (1882)  84  Ind.  50;  Jenney. 
Electric  Light  d  P.  Co.  v.  Murphy 
(1888)  115  Ind.  566,  18  N.  E.  30;  Burns 
V.  Chicago,  M.  &  St.  P.  R.  Go.  (1886) 
69  Iowa,  450,  58  Am.  Rep.  227,  30  I^. 
W.  25;  Wormell  v.  Maine  G.  R  Co 
(1887)  79  Me.  397,  1  Am.  bt.  Rep.  321,. 
10  Atl.  49 ;  Wilkinson  v.  Andriano  Bot- 
tling Go.  (1911)  154  Mo.  Apr).  563,  136- 
S.  W.  720;  Moran  v.  Mulligan  (1905) 
110  App.  Div.  208,  97  N.  Y.  Supp    7- 
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best;'=-]  "best  known ;"»  "best  possible;""  [best  obtainable;  "*] 
"best  of  known  or  conceivable ;"  ^^  "newest  and  best ;"  ^*  [latest  and 
best;  ^^*]  "of  the  very  best  and  newest  device  attainable;"** 
"safest;""  "safest  known;""  "safest  possible;""  "in  the  safest 
possible  condition;"  "  "best  and  safest;"  "  "best,  safest,  or  newest;"*' 

Healy  V.  Buifalo,  B.  £  p.  R.  Go.  (1906)  12a  Morfcs    v.    Harriet    Cotton    Mills 

111  App.  Div.  618,  97  N.  Y.  Supp.  801;  (1904)    135   N.   C.   287,   47   S.   E.   432; 

Payne   v.   Reese    (1882)    100   Pa.    301;  Blundell  v.  Wm.  A.  Miller  Elevator  Mfg. 

Kennedy  v.  Alden  Coal  Co.   (1901)   200  Co.    (1905)    189  Mo.  552,  88  S.  W.  103 

Pa.  1,  49  Atl.  341.  ("latest  or  best"). 

^'■Wa'bash  R.  Co.  v.  Burress    (1903)  ^^  Augerstein  v.  Jones  (1890)  139  Pa. 

Ill  111.  App.  258.  183,  23  Am.  St.  Rep.  174,  21  Atl.  24. 

9  Barley    v.    Buffalo    Car    Mfg.    Co.  n  Dynen  v.   Leach    (1857)    26   L    J. 

(1894)  142  N.  Y.  31,  36  N.  E.  813;  Exeh.  N.  S.  221,  5  Week.  Rep.  490; 
Spencer  v.  Worthington  (1899)  44  App.  Wormell  v.  Maine  C.  R.  Co.   (1887)    79 

Div.  496,   60  N.  Y.    Supp.   873;    Walsh  Me.   397,   1   Am.   St.  Rep.   321,   10  Atl. 

V.     Commercial     Steam     Laundry     Co.  49;  Payne  v.  Reese  (1882)  100  Pa.  301; 

(1895)  11  Misc.  3,  31  N.  Y.  Supp.  833;  Diamond  State  Iron  Co.  v.  Giles  (1887) 
Allison  Mfg.  Co.  v.  McCormick  (1888)  7  Houst.  (Del.)  556,  11  Atl.  189;  An- 
118  Pa.  519,  4  Am.  St.  Rep.  613,  12  Atl.  derson  v.  Forrester-Nace  Box  Co.  (1903) 
273;  Scott  v.  Nauss  Bros.  Co.  (1910)  103  Mo.  App.  382,  77  S.  W.  480  ;yir- 
141  App.  Div.  255,  126  N.  Y.  Supp.  17;  ginia  Portland  Cement  Co.  v.  Seal 
Heifer  v.  Cincinnati  Abattoir  Co.  (1909)  110  Va.  484,  66  S.  E.  75. 
(1910)  141  App.  Div.  400,  126  N.  Y.  n  Shadford  v.  Ann  Arbor  Street  R. 
Supp.  265;  Norfolk  &  W.  R.  Co.  v.  Bell  Co.  (1897)  HI  Mich.  390,  69  N.  W.  661; 
(1906)   104  Va.  836,  52  S.  E.  700.  Podvin   v.    Pepperell    Mfg.    Co.    (1908) 

WHickey  v.  Taaffe   (1887)   105  N.  Y.  104  Me.  561,  129  Am.  St.  Rep.  411,  72 

26    12  N.  E.  286;  Mdridge  v.  Atlas  S.  Atl.  618;  Harrington  v.  Wabash  R.  Go. 

S.   Co.    (1890)    58   Hun,   96,    11   N.    Y.  (1904)   104  Mo.  App.  663,  78  S.  W.  602. 

Supp.  468;  O'Hare  v.  Keeler   (1897)   22  16  Chicago  Anderson  Pressed  Brick  Co. 

App.  Div.  191,  48  N.  Y.  Supp.  376;  Mc-  v.  Sobkowiak  (1892)  45  111.  App.  317. 

Donnell  v.  New  York,  N.  H.  &  E.  R.  Go.  n  Diamond   State   Iron   Co.    v.    Giles 

(1906)   192  Mass.  538,  78  N.  E.  548;  BJ  (1887)     7    Houst.    (Del.)    556,    11    Atl. 

Paso  &  8.  W.  R.  Co.  v.  Foth  (1907)  101  189. 

Tex    133    105  S    W.  322.  is  Vinson  v.  Willingham  Cotton  Mills 

lOn Plaig  Y.  Andrews  Steel  Co.  (1910)  (1907)    2  Ga.   App.   53,  58   S.   E.   413; 

141  Ky.  391,  132  S.  W.  1015.  Sim,on  v.  Black  Lake  Lumber  Go.  (1911) 

11  Stringham  V.  Hilton  (1888)  111  N.  127   La.   1071,   54   So.   354;    Monsen  v. 

Y.  188,  suh  nom.  Stringham,  v.  Stewart,  Crane   (1906)   99  Minn.  186,  108  N.  W. 

ILRA     483     18    N.    E.    870;    Thorn  933;    Zeis  v.   St.   Louis  Brewing   Asso. 

V.  New  York  City  Ice  Co.   (1887)   11  N.  (1907)  205  Mo.  638,  104  S.  W.  99;  Por- 

Y   S   R   845  ^fi*"  '''•  BsLnnibal  &  St.  J.  R.  Co.   (1879) 

'iZTitus  V.'  Bradford  B.  d  K.  R.  Co.  71  Mo.  66,  36  Am.  Rep.  454;  Jarrell  v. 

(1890)    136  Pa.   618,   20  Am.   St.   Rep.  Blackbird   Block    Goal   Go.    (1911)    154 

944   20  Atl   517   (a  master  is  not  bound  Mo.  App.  552,  136  S.  W.  754;  Cummings 

to  adopt  every  novelty   in  bridge  eon-  v.  Reins  Copper  Go.    (1910)    40  Mont, 

struetion)  ;  lUwk  v.  Flint  &  P.  M.R.  Co.  599,  107  Pac.  904;   Gregory  v.  Chicago, 

(1888)  67  Mich.  632,  35  N.  W.  708  (not  M.  &  St.  P.  R.   Co.    (1911)    42   Mont, 

negligence  to  maintain  a  bridge  with  the  551,  113  Pac.  1123;  Soward  v.  American 

truss  2  feet  3  inches  from  the  sides  of  Car  Co.  (1909)  66  W.  Va.  26b,  66  S.  E. 

freight    cars)  ;    Beckman   v.    Anheuser-  329.                                       ,    t        •        ^ 

Busch   Bremnq   Asso.    (1903)    98    Mo.  19  Mississippi   River   &   Logging    Co. 

App    555    72  S    W.  710;   Norfolk  &  P.  v.  Schneider  (1896)  20  C.  C.  A.  390,  34 

Tr^tion'Co.   v.   Ellington    (1908)    108  U.  S.  App.  743,  74  Fed.  luo;  G?enmon< 

Va    245    17  LRA.(N.S.)   117,  61  S.  E.  Lumber  Co.  v.  Roy   (1903)   61  C.  C.  A. 

Tli-  Potow,a/),F.&P.R.Co.\.Chiches-  506,    126    Fed.    524;    H.    D.    Williamfs 

*er'(1910)  111  Va.  153,  68  S.  E.  404.  Cooperage  Co.  v.   Headrick    (1908)    86 
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"most  expensive;"^"  "most  approved;"^'  "as  safe  as  can  be  pro- 
vided;" ^^  "best  and  most  improved ;"  ^^  "best  and  most  approved;" 
"latest,  best  and  most  approved"  ^'  [the  newest  and  most  ap- 
proved; ^'*  most  modern  ^^^].  A  fortiori  is  a  jury  not  warranted  in 
finding  for  the  plaintiff  where  there  is  no  evidence  that  the  alternative 
arrangements  suggested  would  have  been  safer  than  those  actually 
adopted,  and  it  is  apparent  that  the  latter  were  reasonably  safe. 

As  a  matter  of  procedure,  the  effect  of  the  principle  now  under  dis- 
cussion is  that  evidence  going  to  show  that  some  other  kind  of  instru- 
mentality would  have  been  safer  and  better  than  that  which  caused 
the  injury  should  be  excluded.^'' 

i.  Instructions  required  by  the  rule. — The  subjoined  cases  indi- 
cate the  bearing  of  the  above-stated  principle  upon  the  correctness  or 
incorrectness  of  instructions  to  juries.^' 


C.  C.  A.  548,  159  Fed.  680;  Haines  v. 
Speiwer  (1909)  92  C.  C.  A.  658,  167 
Fed.  266;  Post  v.  Chicago,  B.  &  Q.  R. 
Go.  (1906)  121  Mo.  App.  562,  97  S.  W. 
233;  Womhle  v.  Merchants'  Orocery  Go. 

(1904)  135  N.  C.  474,  47  S.  E.  493. 
20  Berns    v.     Gaston    6as     Coal    Co. 

(1885)  27  W.  Va.  285,  55  Am.  Rep. 
304. 

z^  Hewitt   V.   Flint   &   P.    M.    R.    Co. 

(1887)  67  Mich.  61,  34  N.  W.  659; 
Jenney  Electric  Light  d  P.  Co.  v.  Mur- 
phy (1888)  115  Ind.  566,  18  N.  E.  30; 
Wilder  v.  Miller  (1907)  128  Ga.  139, 
57    S.    E.    309 ;    Dickerson    v.    Jenkins 

(1910)  144  Mo.  App.  132,  128  S.  W. 
280. 

i2Hart  &  C.  Mfg.  Co.  v.  Tima  (1899) 
85   111.   App.   310. 

23  Camp  Point  Mfg.  Co.  v.  Ballou 
(1874)  71  111.  417;  Walls  v.  People's  R. 
Co.  (1911)  —  Del.  Super.  — ,  80  Atl. 
355;  Smith  v.  Chicago  Junction  R.  Co. 
(1906)  127  111.  App.  89;  Spencer  v. 
nriiner  (1907)  126  Mo.  App.  94,  103  S. 
W.   578;    Blust   V.   Pacific    Teleph.    Go. 

(1906)  48  Or.  34,  84  Pac.  847. 

24  Kreider  v.  Wisconsin  River  Paper 
d  Pulp  Co.  (1901)  110  Wis.  645,  86  N. 
W.  662;   Allen  v.  Western  Electric  Co. 

(1907)  131  111.  App.  118. 

iiRice  V.  Van  Why  (1910)  49  Colo. 
7,  111  Pac.  599;  Coin  v.  John  H.  Talge 
Lounge  Co.  (1909)  222  Mo.  488,  25 
L.R.A.(N.S.)  1179,  121  S.  W.  1,  17  Ann. 
Cas.  888 ;  Davis  v.  Augusta  Factory 
(1893)   92  Ga.  712,  18  S.  E.  974. 

In  Illinois  it  has  been  laid  down  that 
the  employer  is  not  bound  "to  seek  and 


apply  every  new  invention,  but  must 
adopt  such  as  is  found,  by  experience, 
to  combine  the  greatest  safety  with 
practical  use."  Toledo,  W.  &  W.  R.  Co. 
V.  Aslaury  (1877)  84  111.  429.  But  the 
standard  designated  by  the  last  clause 
of  this  statement  has  been  explicitly 
condemned.  Sappenfield  v.  Main  Street 
&  Agri.  Park  R.  Co.  (1891)  91  Cal.  48, 
27  Pac.  590. 

^Sa.pauza  V.  Lehigh  Valley  Coal  Co. 
(1911)   231  Pa.  577,  80  Atl.  1126. 

25b  Wolfe  V.  New  Bedford  Cordage  Co. 
(1905)    189  Mass.  591,  76  N.  E.  222. 

26  Nolan  V.  Montana  C.  R.  Co.  ( 1901 ) 
25  Mont.  107,  63  Pac.  926. 

The  contention  there  was  that,  while 
a  train  of  dirt  cars  was  on  a  curve,  a 
block  and  tackle  should  have  been  pro- 
vided to  guide  the  chain  which  pulled 
the  plough  by  which  they  were  unload- 
ed. At  the  time  of  the  accident  the 
chain  was  simply  laid  in  a  groove  in 
one  of  the  stake  sockets  on  the  side  of 
a  car,  and  thus  prevented  from  being 
pulled  towards  the  inside  of  the  curve. 
Compare  also  McGinnis  v.  Canada 
Southern  Bridge  Co.  (1882)  49  Mich. 
466,  13  N.  W.  819;  and  Scanlon  v.  Lake 
Shore  d  M.  S.  R.  Co.  (1902)  24  Ohio 
C.  C.  256. 

^  Kent  v.  Yazoo  &  M.  Valley  R.  Co. 
(1899)  77  Miss.  494,  78  Am.  St.  Rep. 
535,  27  So.  620;  Gravadahl  v.  Chicago 
Ref.  Co.  (1899)  85  111.  Anp.  342;  Chi- 
cago &  E.  I.  R.  Co.  V.  Finnan  (1899) 
84  111.  App.  383;  Comcay  v.  Hannibal 
cG  St.  J.  R.  Co.  (1887)  24  Mo.  App.  235. 

SS  Stone  v.   Union  P.   R.   Co.    (1909) 
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c.  Immaterial  that  the  instrumentality  adopted  requires  greater 

care  in  the  handling. — If  the  facts  are  such  as  to  bring  the  case  with- 
in the  operation  of  the  general  principle,  culpability  will  not  be  predi- 
cated simply  from  the  fact  that  the  appliances  objected  to  cannot  be 

35  Utah,  305,  100  Pac.  362   (instruction  (involving  same  facts)  ;  Glover  v.  Mein- 

held   erroneous   which   required   master  rath   (1896)    133  Mo.  292,  34  S.  W.  72 

to  adopt  a  particular  rule)  ;   Porter  v.  (for  instruction  held  erroneous  see  note 

Hannibal  &  St.  J.  R.  Co.   (1879)   71  Mo.  7,  supra). 

66,    36    Am.    Rep.    454     (approving    a  It  is  error  to  qualify  a  requested  in- 

charge  to  the  effect  that  a  railway  com-  struction  that  it  is  not  negligence  for  a 

pany  is  not  bound  to  provide  the  "best  railroad  company  to  use  cars  on  its  rail- 

and  safest  track,"  but  only  to  use  ordi-  roads  and  in  its  yards,  the  couplings  or 

nary  care  in  this  regard)  ;   Kennedy  v.  deadwoods  of  which  are  not  of  uniform 

Alden   Coal   Co.    (1901)    200   Pa.   1,   49  or  equal  heights,  by  the  condition  that 

Atl.  341   (charge  approved  was  that  the  such    deadwoods    or    couplings     are     in 

master   was   not   bound   to   furnish  the  other    respects    safe   appliances,  —  espe- 

"best"  appliances)  ;   HevAtt  v.  Flint  &  eially  where  there  is  no  allegation  or  is- 

P.   M.   R.   Co.    ( 1887 )    67  Mich.   61,   34  sue  that  the  couplings  or  deadwoods  are 

N.    W.    659    (approving   an   instruction  otherwise  unsafe.     Pennsylvania  Go.  v. 

that  "a  railroad  company  is  not  bound  Elaugh    (1895)    144  Ind.  687,  43  N.  E. 

to  change  its  manner  of  using  its  side  936. 

tracks");  Augerstein  v.  Jones  (1891)  In  Louisville  &  N.  R.  Go.  v.  Orr 
139  Pa.  183,  23  Am.  St.  Rep.  174,  21  (1882)  84  Ind.  50,  the  trial  judge  in- 
Atl.  24  ( instruction  erroneous  by  which  structed  the  jury  as  follows :  "It  would 
the  jury  was  told  that  if  the  accident  be  negligence  upon  the  part  of  the  de- 
could  have  been  prevented  by  screwing  fendant  to  use  a  crab  for  hoisting  tim- 
down  a  heavy  iron  plate  over  an  emery  bers,  that  was  defective  in  its  construc- 
wheel  which  burst,  the  plaintiff  would  tion,  when  said  crab  could  have  been 
be  entitled  to  recover)  ;  Muirhead  v.  made  complete  and  safe,  or  there  were 
Hannibal  d  St.  J.  R.  Co.  (1885)  19  Mo.  others  to  be  secured  that  were  eom- 
App.  634  (instruction  held  erroneous  plete  and  not  dangerous.  The  defend- 
which  was  based  on  the  theory  that  evi-  ant  was  bound  to  procure  the  best  crab 
denoe  showing  the  manner  in  which  a  for  the  purposes  it  was  used;  otherwise 
derrick  car  was  run  in  a  wrecking  train,  the  defendant  must  be  held  responsible 
viz. — with  the  boom  pointing  forwards  for  the  injury  resulting  to  the  plain- 
— was  not  the  safest  way  in  which  tiff  from  the  use  of  such  defective  crab 
to  run  it,  was  proof  of  negli-  without  fault  or  negligence  on  the  part 
gence)  ;  Lyttle  v.  Chicago  &  W.  U.  R.  of  the  plaintiff."  The  supreme  court 
Go.  (1890)  84  Mich.  289,  47  N.  W.  571  said:  "This  instruction  was  erroneous, 
(held  proper  to  charge  a  jury  that  a  It  is  not  negligence  necessarily  to  use 
railroad  company  is  bound  to  furnish  a  defective  machine.  The  master  does 
for  its  employees  and  the  transaction  of  not  warrant  the  strength  or  safety  of 
its  business  reasonably  safe  and  proper  his  machinery.  He  only  undertakes  to 
rolling-stock  and  locomotives,  and  ap-  employ  reasonable  care  and  prudence  in 
plianoes  thereto,  and  a  competent  en-  selecting  such  as  is  fit  for  tne  purposes 
gineer  and  fireman,  considering  all  the  intended,  and  is  only  responsible  when 
circumstances  and  nature  of  the  employ-  he  has  failed  to  use  such  care.  When 
ment,  but  is  not  bound  to  furnish  the  an  injury  occurs  from  the  use  of  de- 
best  machinery  or  men  that  can  be  pro-  fective  machinery,  it  must  not  only  ap- 
cured)  ;  Tabler  v.  Hannibal  &  St.  J.  R.  pear  that  the  machinery  was  defective, 
Co  (1887)  93  Mo.  79,  5  S.  W.  810  (in-  but  that  the  master  was  either  negli- 
struction  erroneous  which  directs  the  gent  in  its  selection  or  in  continuing  to 
jury  to  find  for  the  plaintiff  if  the  de-  use  it.  The  instruction  in  question  in- 
fendant  railway  company  used  a  rope  forms  the  jury  that  the  master  is  liable 
instead  of  a  chain,  for  a  coupling  be-  if  the  machinery  is  defective;  in  other 
tween  two  of  the  cars  of  a  wrecking  words,  that  the  use  of  defective  ma- 
train)  ;  Muirhead  v.  Hamiibal  £  St.  J.  chinery  is  negligence.  This  instruction 
R  Co    (1890)  103  Mo.  251,  15  S.  W.  530  renders   the  master   liable   if    the    ma- 
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used  without  the  exercise  of  greater  care  than  usual  on  the  servant's 
part.^*    See  §§  925  et  seq.,  ante. 

chinery  is  defective,  however  much  care 
and  prudence  have  been  exercised  in  it3 
selection  or  use,  and  notwithstanding 
the  fact  that  the  master  may  be  igno- 
rant of  the  defects  in  the  machine.  No 
case  goes  to  this  extent."  In  an  earlier 
decision  by  the  same  court  the  following 
instruction  was  approved:  "It  is  the 
imperative  duty  of  railway  companies 
to  adopt  and  use  all  improvements  in 
cars  and  machinery  calculated  to  in- 
sure safety  to  employees  and  passengers, 
and  to  discard  all  insecure  and  danger- 
ous cars  and  machinery."  St.  Louis  d 
8.  E.  R.  Go.  V.  Valirius  (1877)  56  Ind. 
511.  This  ruling  seems  to  have  con- 
founded the  measure  of  care  owed  to 
passengers  with  that  owed  to  servants. 
It  is  evidently  inconsistent  with  the 
case  just  cited,  and  has  been  condemned 
in  Lake  Shore  &  M.  8.  R.  Co.  v.  Mc- 
Cormick  (1881)  74  Ind.  440;  Umlach 
V.  Lake  Shore  &  M.  8.  R.  Co.  (1882)  83 
Ind.  191. 

An  instruction  to  the  effect  that  if,  in 
the  opinion  of  the  jury,  the  defendant, 
in  the  use  of  ordinary  care,  ought  to 
have  furnished  an  appliance  similar  to 
that  used  by  a  specified  person  who  had 
testified  in  the  ease,  they  should  find 
for  the  plaintiff,  is  not  open  to  the  ob- 
jection that  it  is  equivalent  to  an  in- 
struction that  the  defendant  is  bound  to 
adopt  some  particular  improvement. 
It  is  still  left  to  the  jury  to  determine 
whether  the  defendant  has,  in  their 
opinion,  exercised  ordinary  care.  Wheel- 
er V.  Wason  Mfg.  Co.  (1883)  135  Mass. 
294. 

In  Lowrimore  v.  Palmer  Mfg.  Go. 
(1900)  60  S.  C.  153,  38  S.  E.  430,  it 
was  held  that  a  requested  instruction 
that  the  operation  of  all  machinery  is 
always  attended  with  more  or  less  dan- 
ger was  properly  refused,  as  such  in- 
struction was  a  mere  statement  of  fact. 
But  quwre,  considering  that  this  state- 
ment was  merely  introductory  to  the 
assertion  of  the  doctrine  that  the 
ground  of  liability  is  not  danger,  but 
negligence. 

B9  Indianapolis,  B.  c£  W.  R.  Co.  v. 
Flanigan  (1875)  77  111.  365  (double 
buffers  in  railway  cars)  ;  The  Serapis 
(1892)  2  C.  C.  A.  102,  8  U.  S.  App.  49, 
.11  Fed.  91,  reversing  (1891)  49  Fed. 
393    (which  required  more  care  to  op 


erate  it  than  some  more  modern  ma- 
chines). In  Ft.  Wayne,  J.  d  8.  R.  Co. 
V.  Gildersleeve  (1876)  33  Mich.  133, 
this  particular  phase  of  the  general 
principle  was  thus  lucidly  expounded  by 
•  fudsie  Cooley,  in  a  case  where  a  train 
hand  was  injured  owing  to  the  fact  that 
an  old  car  was  much  lower  than  those 
commonly  used  by  the  railway  com- 
pany: "The  car  which  was  the  cause  of 
the  injury  in  this  case  was  not  in  Itself 
dangerous  or  unfit  for  use.  In  coupling 
it  with  other  cars,  peculiar  caution  was 
requisite,  making  it  more  liable  to 
cause  injury  than  would  a  car  of  more 
modern  construction.  Its  use,  there- 
fore, made  the  employment  more 
dangerous  than  it  otherwise  would  be. 
In  that  particular  the  case  may  be  com- 
pared to  that  of  a  farmer  who,  with 
knowledge  on  the  part  of  himself  and 
those  in  his  employ  that  a  horse  he  has 
had  in  use  is  disposed  to  be  fractious 
and  unmanageable,  continues  neverthe- 
less to  use  him  in  his  business.  It  may 
be  compared  to  that  of  the  merchant 
who  continues  to  make  use  of  a  fluid 
for  light,  when  something  else  which  is 
within  his  reach  has  been  demonstrated 
by  experience  to  be  safer.  So  far  as 
we  can  perceive,  the  case  of  the  manu- 
facturer would  not  be  different  in 
principle  who  should  continue  the  use  of 
a  building  which,  in  the  event  of  a  con- 
flagration, would  subject  his  employees 
to  greater  risks  than  would  one  of  dif- 
ferent construction.  Comparisons  in- 
numerable might  be  made  with  this  case 
in  all  the  avocations  of  life.  Now,  any 
rule  on  this  subject  must  be  a  general 
rule,  and  not  one  to  be  applied  to  rail- 
road companies  alone.  It  will  be  per- 
ceived that  the  risk  in  the  case  was 
such  as  would  affect  only  the  person  em- 
ployed, and  that  whatever  duty  was  im- 
posed by  the  circumstances  upon  any 
one  could  have  had  reference  only  to 
such  persons.  The  case  is  consequently 
divested  of  any  question  except  such  as 
would  concern  the  relation  of  master 
and  servant,  and  the  same  rule  would 
govern  the  ease  that  would  govern  were 
the  question  to  arise  between  the  farm- 
er, the  mechanic,  or  the  manufacturer 
and  the  persons  in  his  employ.  And 
treatingit  as  a,  question  of  such  broad 
application,    we   do    not     perceive     anv 
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932.  [36]  Rationale  of  this  principle.—  (Compare  §§  953-955, 
post.) — a.  An  application  of  the  doctrine  of  assumption  of  risks. — 
Viewed  from  one  standpoint,  this  principle  is  essentially  a  deduc- 
tion from  the  principle,  to  be  developed  in  a  later  chapter  (l.),  that 
a  servant  assumes  all  the  ordinary  and  obvious  risks  of  the  service.* 
In  all,  or  nearly  all,  the  cases  in  which  the  master's  exemption  from 
liability  has  been  put  upon  this  ground,  the  servant's  knowledge, 
actual  or  constructive,  of  the  risk,  has  been  adverted  to  as  one  of  the 
elements  involved.^  The  connection  between  the  two  principles  is 
indicated  by  such  forms  of  statement  as  this :  That  the  servant  as- 
sumes the  risk  of  injury,  not  only  from  the  perils  ordinarily  in- 
cident to  his  service,  but  also  from  special  hazards  existing  because 
of  the  particular  means  or  method  used  by  the  master  in  the  con- 
duct of  his  business,  of  which  the  servant  is  informed,  or  which 
ordinary  care  would  disclose  to  him.*     Under  this   aspect  of  the 


ground  upon  which  the  plaintiff's  case 
can  safely  be  planted,  which  comes  short 
of  this:  That  the  employer  is  under 
obligation  to  his  servants  under  all 
circumstances  to  make  use  of  the  safest 
known  appliances  and  instruments,  and 
is  responsible  for  any  failure  to  discard 
what  is  not  such,  and  to  supply  its  place 
with  something  safer.  Any  doctrine  so 
far  reaching  as  this  would  manifestly 
be  destructive  of  the  general  rule,  and 
would  almost  make  the  employer  the 
guarantor  of  his  servant's  safety  in  his 
employ.  But  under  any  less  serious  re- 
sponsibility it  would  be  impossible  to 
sustain  a  judgment  against  this  defend- 
ant upon  the  sole  ground  of  a  failure 
to  discontinue  the  use  of  this  car.  In 
any  light  in  which  the  question  can 
be  viewed,  no  breach  of  duty  can  be 
charged  against  the  defendant,  unless 
it  be  the  duty  to  make  the  employment 
as  safe  for  the  persons  employed  as  was 
possible." 

1  So  expressly  stated  in  Renne  v. 
United  States  Leather  Go.  (1900)  107 
Wis.  305,  83  N.  W.  473;  Anderson  v. 
Illinois  C.  R.  Co.  (1899)  109  Iowa,  524, 
80  N.  W.  561;  Bonnet  v.  Galveston,  H. 
&  8.  A.  R.  Go.  (1895)  89  Tex.  72,  33 
S.  W.  334. 

2  See,  for  example,  Ladd  v.  New  Bed- 
ford R.  Go.  (1876)  119  Mass.  412,  20 
Am.  Rep.  331;  Fisk  v.  Fitchhurg  R.Co. 
(1893)  158  Mass.  238,  33  N.  E.  510; 
Thain  v.  Old  Golony  R._  Go.  (1894)  161 
Mass.  S.-JS.   37  X.  E.  309;   Olsen  v.  An- 


drews (1897)  168  Mass.  261,  47  N.  E. 
90;  Hewitt  v.  Flint  &  P.  M.  R.  Go. 
(1887)  67  Mich.  61,  34  N.  W.  659;  An- 
thony V.  Leeret  (1887)  105  N.  Y.  591, 
12  N.  E.  561;  Robinson  v.  Dininny 
(1898)  96  Va.  41,  30  S.  E.  442. 

ihaverty  v.  Hamhrich  (1907)  61  W. 
Va.  687,  57  S.  E.  240 ;  Burnham  v.  Con- 
cord &  M.  R.  Go.  (1896)  68  N.  H.  567, 
44  Atl.  750. 

"He  who  enters  the  service  of  another 
with  the  machinery  and  implements  of 
the  employer's  business  in  a  given  con- 
dition, with  knowledge  of  such  con- 
dition, waives  any  claim  upon  the  em- 
ployer to  furnish  other  and  greater  safe- 
guards." Eayden  v.  Smithville  Mfg. 
Go.   (1861)   29  Conn.  548. 

"Where  the  employer  and  the  em- 
ployee are  equally  competent  to  judge 
of  the  risks  and  hazards,  and  both  have 
equal  knowledge  of  the  surroundings, 
the  employer  cannot  be  culpably  negli- 
gent as  towards  the  employee,  although 
the  work  may  be  dangerous  or  hazard- 
ous, and  although  it  might  be  made 
safer  by  the  employer  if  he  should 
choose  to  do  so."  Rush  v.  Missouri  P. 
R.  Go.  (1887)  36  Kan.  129,  12  Pac.  582. 

"If  a  servant,  knowing  the  hazards  of 
his  employment  as  the  business  is  con- 
ducted, is  injured  while  engaged  there- 
in, he  cannot  maintain  an  action 
against  the  master  for  the  injury  mere- 
ly on  the  ground  that  there  was  a  safer 
mode  in  which  the  business  might  have 
been  conducted,  the  adoption  of  which 
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doctrine  its  justification  is  to  be  deduced,  in  the  last  analysis,  from 
considerations  referable  to  that  hypothetical  condition  of  social  and 


would  have  prevented  the  injury." 
Simmons  v.  Chicago  £  T.  R.  Co.  (1884) 
110  111.  340. 

In  Richards  v.  Rough  (1884)  53 
Mich.  212,  18  N.  W.  785,  the  court,  after 
asserting  the  right  of  the  employer  to 
conduct  his  business  in  his  own  way,  pro- 
ceeded thus:  "There  is  no  question  in 
this  case  but  the  injured  party  had  as 
much  knowledge  of  the  machine  and  ap- 
pliances used,  and  of  all  the  circum- 
stances relating  to  the  machinery  and 
its  safety,  as  did  the  defendants  or  their 
foreman.  There  is  no  snowing  in  this 
case  that  defendants  or  their  foreman 
did  not  use  ordinary  care  and  prudence 
in  protecting  the  plaintiff  against 
dangers  not  within  his  knowledge  or  ob- 
servation and  the  accident  of  which  he 
complains,  and  this  is  all  they  were  re- 
quired to  do.  The  risks  and  dangers, 
whatever  they  were,  so  far  as  the  record 
shows,  were  voluntarily  assumed  by  the 
plaintiff,  and  no  question  is  made  but 
that  he  was  fully  capable  of  under- 
standing and  appreciating  them;  and  in 
such  case  the  risk  was  his,  whatever  it 
might  be.  No  employer  by  an  implied 
contract  undertakes  that  his  machinery 
and  appliances  are  safe  beyond  a  con- 
tingency, or  even  that  they  are  as  safe 
as  those  of  others  using  the  same  kind 
of  machinery,  'or  that  accidents  shall 
not  result  to  those  in  his  service  from 
risks  which  perhaps  others  would  guard 
against  more  effectually  than  it  is  done 
by  him.'  Not  only  did  the  injured  party 
in  the  case  know  all  the  danger  there 
was  in  using  the  machine  that  the  em- 
ployers or  their  agents  knew,  but  his 
position  was  such  that  if  any  change 
occurred  or  was  made  involving  an  in- 
crease of  danger  he  would  be  the  first 
to  see  it;  and  if  he  continued  his  serv- 
ice after  such  change  without  protest, 
it  would  be  at  his  option,  and  if  injured 
he  would  be  remediless." 

The  following  remarks  in  a  dissenting 
judgment  in  Young  v.  Syracuse,  B.  d  N. 
r.  R.  Co.  (1899)  45  App.  Div.  296,  61 
N.  Y.  Supp.  208,  will  be  found  suggest- 
ive: "In  the  prevailing  opinion  the 
general  rule  is  recognized  that  the  em- 
ployee assumes  apparent  risks.  The 
learned  judge  then  proceeds  to  say  that 
this  rule  has  no  application  where  the 
master  has  not  fulfilled  the  obligation 


which  rests  upon  him  to  exercise  a  rea- 
sonable degree  of  care  in  furnishing  his 
servants  safe  places  in  which,  and  suit- 
able appliances  and  machinery  with 
which  to  perform  the  services  required 
of  them.  In  -this,  to  my  mind,  is  found 
the  fundamental  error  in  this  decision. 
If,  before  an  employee  can  be  held  to 
have  assumed  the  apparent  risks  of  the 
place  provided  for  him  in  which  to 
work,  the  master  is  bound  to  use  rea- 
sonable care  to  make  that  place  safe, 
the  doctrine  of  the  assumption  of  ap- 
parent risks  is  stripped  oi  its  vitality, 
and  means  nothing.  The  jury  may  then 
say  whether  the  master  has  the  right  to 
use  machinery  and  appliances  that  are 
not  of  the  latest  pattern,  and  whether 
his  failure  to  provide  the  best  ma- 
chinery and  latest  appliances  is  not  a 
violation  of  his  duty  to  use  reasonable 
care.  But  to  provide  for  just  this  con- 
dition, the  doctrine  of  assumed  risks  has 
arisen  and  found  its  place  in  the  law  of 
negligence.  The  master  may  provide 
such  place  to  work  and  such  machinery 
as  he  shall  choose.  If  the  servant  under- 
takes the  employment,  and  continues 
therein,  he  assumes  such  risks  as  are 
incident  to  the  situation  and  obvious." 
See  also  the  cases  cited  in  §§  952  et  seq., 
post. 

In  Ragon  v.  Toledo,  A.  A.  dc  N.  M.  R. 
Co.  (1893)  97  Mich.  265,  37  Am.  St. 
Rep.  336,  56  N.  W.  612,  the  decision 
that  the  defendant  was  not  bound  to 
ballast  a  side  track  was  put  partly  on 
the  ground  that  it  had  a  right  to  as- 
sume that  its  employees  would  observe 
the  conditions, — ^modifying  somewhat 
the  effect  of  what  was  said  on  the  first 
appeal  (1892)  91  Mich.  379,  51  N.  W. 
1004. 

In  one  of  the  Massachusetts  decisions 
already  cited.  Holmes,  J.,  summed  up 
the  situation  with  regard  to  one  par- 
ticular class  of  cases:  "It  is  necessary 
for  railroad  companies  to  put  up  struc- 
tures near  enough  to  their  tracks  for  it 
to  be  possible  for  persons  on  the  trains 
to  come  in  contact  with  them. 
There  must  be  some  point  within  the 
limit  which  it  is  possible  for  a  man  on 
a  train  to  reach,  at  which  the  railroad 
company  has  a  right  to  build  without 
notice,  and  to  assume  that  those  on  the 
trains  will  keep  out  of  the  way.     Every- 
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economic  freedom  which  is  assumed  to  prevail  in  the  countries  where 
the  common  law  is  administered.* 

A  doctrine  based  upon  this  foundation  evidently  finds  its  most  ap- 
propriate field  of  action  in  those  conditions  which  are  normal  and 
permanent.  An  employer,  it  is  laid  down,  owes  a  servant  no  duty  to 
change  the  construction  and  arrangement  of  his  plant  in  those  parts 
which  were  in  good  repair  and  plainly  visible  when  he  entered  into 
the  contract  of  employment.  It  is  one  of  the  implied  terms  of  the 
contract  that  the  work  shall  be  done  with  the  construction  and  perma- 
nent arrangements  which  then  appeared.®  l^umerous  exemplifica- 
tions of  this  conception  will  be  found  in  the  cases  cited  in  chapter 
XLi.,  post. 

b.  Rendered  necesscury  by  the  jury  system  of  trials. — In  many  of 
the  cases  the  principle  now  under  discussion  is  referred  to  another 
consideration,  which  places  it  upon  a  foundation  which  is  entirely 
distinct  from  and  independent  of  that  supplied  by  the  theory  of  an  as- 
sumption of  the  risk, — viz.,  that,  under  the  common-law  system  of 
procedure,  the  effect  of  adopting  a  different  principle  would  be  to  in- 
vest the  particular  jury  which  might  happen  to  be  impaneled  with  the 
function  of  determining  absolutely,  in  each  and  every  instance, 
whether  the  instrumentality  or  method  of  work  which  caused  the  in- 
jury was  as  safe  as  it  ought  to  have  been.     It  is  asserted  that,  under 

one  knows  that  there  is  danger  as  soon  ber  of  separate  and  distinct  hazards  as 
as  he  gets  outside  of  the  line  of  the  these  present  themselves  at  irregular 
train."  Thain  v.  Old  Colony  R.  Go.  intervals  along  a  strip  of  space  else- 
(1894)  161  Mass.  353,  37  N.  E.  309.  It  where  free  from  obstructions,  he  is  very 
must  be  admitted,  v?e  think,  that  the  apt,  at  critical  conjunctures,  to  forget 
learned  judge  is  not  very  happy  in  the  the  existence  of  the  particular  one 
choice  of  the  parallel  instances  adduced  which  it  most  concerns  him  to  remem- 
to  corroborate  his  conclusions.  There  ber.  Compare  §  961,  post.  The  analogy 
is  no  inconsistency  in  conceding  that  of  the  passenger  is  still  more  irrelevant, 
parallel  tracks  may  with  propriety  be  for  the  obvious  reason  that  it  is  scarce- 
built  so  close  to  each  other  that  an  em-  ly  possible  to  conceive  of  circumstances 
ployee  putting  his  person  outside  the  under  which  there  can  be  any  call  of 
cars  traveling  on  one  of  the  tracks  is  in  duty  which  would  justify  him  in  being 
danger  of  being  struck  by  those  travel-  outside  a  car,  while  in  the  case  of  train 
ing  on  another,  and  in  denying  at  the  hands  the  necessity  for  assuming  such 
same  time  that  a  railway  company  is  a  position  is  constantly  arising, 
entitled  to  build  scattered  structures  4  See  Bethlehem  Iron  Co.  v.  Weiss 
dangerously  close  to  its  lines.  A  (1900)  40  C.  C.  A.  270,  100  Fed.  45. 
perfectly  satisfactory  differentiating  ^  Lemoine  v.  Aldrich  (1900)  177 
element  is  furnished  by  the  fact  that  in  Mass.  89,  58  N.  E.  178.  Compare  the 
the  one  case  the  danger  is  created  by  language  used  in  Uull  v.  Wakefield  iSc 
conditions  which,  as  they  subsist  along  8.  Street  R.  Co.  (1901)  178  Mass.  98, 
the  whole  length  of  the  track,  the  train  59  N.  E.  668;  Phelps  v.  Chicago  &  N. 
hands  are  never  permitted  for  a  moment  W.  R.  Co.  (1899)  122  Mich.  171,. 81  N. 
to  forget;  while  in  the  other,  as  the  W.  101,  84  N.  W.  66. 
servant  is  required  to  encounter  a  num- 
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many  circumstances,  a  jury  is  not  an  appropriate  body  to  decide  such 
a  question.*  The  argument  which  is  supposed  to  be  conclusive  in 
favor  of  denying  the  servant  the  privilege  of  having  his  rights  consid- 
ered upon  this  basis  is  that,  if  juries  were  permitted  to  apply  the  test 
of  comparison  in  this  manner,  the  views  of  different  juries  in  the 
same  jurisdiction  as  to  the  significance  of  facts  substantially  identi- 
cal might  be  entirely  antagonistic,  the  result  being  that  it  would  be 
impossible  to  obtain  any  fixed  standard  of  adequacy  and  safety.' 

6  The  earliest  case  in  which  this  as-  also  declared  in  Chicago  £  E.  I.  R.  Co. 

pect   of   the   principle    is    adverted    to  v.  Driscoll    (1898)    176  111.  330,  52  N. 

seems  to  be  Skipp  v.  Eastern  Counties  E.  921,  reversing  (1897)  70  111.  App.  91 

R.  Co.  (1853)  9  Exch.  223,  3  C.  L.  Rep.  (use  of  butt  post  on  stub  switch). 
185,  23  L.  J.  Exch.  N.  S.  23,  where  it        It  has  been  held,  however,  that  an  in- 

was  held  not  to  be  a  question  for  the  struction  in  an  action  for  injuries  to  an 

jury  whether  the  number    of    servants  employee  in  an  iron  manufactory,  that 

employed    by    the    defendant    was    suf-  the  jury  cannot  undertake  to  say  how 

ficient  for  the  performance  of  the  work,  defendant's    railroad    shall    be    located, 

"As  between  the  public  and    the    com-  what   will    answer     its     purposes,     and 

pany,"  said   Alderson,   B.,   "the   former  what  will  not,  is  erroneous,    as    calcu- 

may  be  the  proper  judges  of  the  num-  lated  to  unduly  restrict  the  legitimate 

ber   of   servants   required;    but   that   is  inquiry  of  the  jury.     Weiss    v.    Bethle- 

not  so  between  the  company  and  their  hem  Iron  Co.  (1898)  31  C.  C.  A.  363,  59 

own  servants."       "This  is  an  attempt,"  U.  S.  App.  627,  88  Fed.  23. 
said  Parke,  B.,  "to  cast  upon  the  jury        T  McGinnis      v.      Canada      Southern 

the  duty  of  fixing  the  number  of  serv-  Bridge  Co.   (1882)   49  Mich.  466,  13  N. 

ants   which   a   railway   company   ought  W.  819,  where  Cooley,  J.,  said:     "The 

to  have;  but  in  a  case  like  the  present  plaintiff  had  no  right  to  ask  the  court 

the  company  are  themselves  the  proper  and  jury  to  regard  a  single  consequence 

judges  of  the  number  they  require  for  of   the   adoption   of  the  device,   and  to 

carrying   on   the  business   of   the   line;  condemn   the  management   of   the   rail- 

and   the   question   proposed   was   not   a  road  cqmpany  on  so  narrow  a  view  of 

proper  one  for  the  jury."  its  conduct,  but  it  was  his  business  to 

It  has  also  been  laid  down  that  the  show  that,  on  a  survey    of    the    whole 

determination  of  such  engineering  ques-  field,  the  use  of  the  block  was  prudent, 

tions  as  the  propriety  of  having  a  very  and  that  it  guarded  against  dangers  in 

sharp  curve  in  a  yard  should  not  be  left  one  direction  without   the    introduction 

to   the   varying   and   uncertain   opinion  of    perils    in    another.     Witiiout    that 

of  jurors.     Tuttle  v.  Detroit,  G.  H.  &  M.  showing  it  seems  very  manifest  that,  as 

R.  Co.   (1887)   122  U.  S.  189,  30  L.  ed.  the  evidence  stood,  there  was    no    case 

1114,  7  Sup.  Ct.  Rep.  1166.     This  is  a  made  for  the  adoption  of  the  proposed 

strong  case,  as  the  curve    in    question  device.       Railroading  is  at  best  a  busi- 

was  so  sharp  that    the    drawheads    of  ness  with  many   dangers,   and  scarcely 

cars  ran  past  each  other  when  they  met.  any  machine,    implement,   or   expedient 

That   the   jury   is   not   precluded   from  made  use  of  in  it  but  is  liable  at  some 

considering    all    questions    of    engineer-  times  and  under  some  circumstances  to 

ing,  see  §  967,  c,  post,  note  7.  imperil  human  lives.    Suppose  the  block 

It  is  error  to  submit  to  a    jury    the  had  been  made  use  of,  and   an   accident 

question  whether  a  siding  was  properly  had  occurred  which  was  thought  to  be 

constructed    with    respect    to    security  attributable  to   it;    how,   on  the   plain- 

against    a    car  being  blown  out  on  the  tiff's  theory,  would  the  defendant  have 

main  track.     Tvntchell  v.  Grand  Trunk  excused  itself  for  adopting  it?     A  jury 

R.   Co.    (1889)    39   Fed.   419,   following  verdict  in  favor  of  its  use  in  a  previous 

Tuttle  y.  Detroit,   G.   B.  £  M.  R.   Co.  case  could  be  no  protection,  for  a  ver- 

supra.  diet    makes    no    precedent,    and    settles 

That   engineering    questions    are    not  nothing  but  the  immediate  controversy 

proper   ones   for   a  jury  to  decide  was  to  which  it  relates;    the    next  jury  on 
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precisely  similar  facts  is  at  liberty  to  injustice  upon  the  party,  alike  intoler- 
find  to  the  contrary.  The  defendant  able.  A  manufacturer  must  be  permit- 
would  therefore  be  compelled  to  defend  ted  to  choose  the  machinery  he  desires 
its  adoption  of  the  block  by  showing  to  use,  and  to  control  his  business  in 
that  it  tended  to  make  the  management  his  own  way,  provided  he  does  no  un- 
of  trains  more  safe.  But  if  the  plain-  lawful  act.  He  may  use  new  or  old 
tiff  in  the  suit  were  to  proceed  to  show  machinery,  according  to  his  liking,  and 
— what  fully  appears  in  this  case — that,  if  it  ia  sound,  well  made,  and  kept  in 
though  the  device  had  been  known  for  repair  he  will  not  be  liable  for  an  acci- 
several  years,  the  experts  in  charge  of  dent  occurring  to  an  employee  using  it, 
railroads  the  country  over,  naturally  so  long  as  the  only  cause  alleged  is  that 
solicitous  as  they  must  be,  on  grounds  there  is  a  better  and  safer  kind  of  ma- 
«f  personal  interest,  if  not  of  humanity,  chinery  used  for  the  same  purpose, 
to  diminish  the  risks  to  life,  had  failed  So  in  Harley  v.  Buffalo  Car  Mfg.  Co. 
to  be  convinced  of  the  expediency  of  (1894)  142  N.  Y.  31,  36  N.  E.  813,  we 
making  use  of  the  block,  this  showing  find  Earl,  J.,  reasoning  thus:  "Sup- 
Tvould  have  made  out  a  case  against  the  pose,  under  the  circumstances  which 
defendant  which  could  not  wall  have  exist  here,  the  defendant  had  adopted 
been  answered.  The  prima  facie  show-  one  of  the  other  fasteners  for  this  par- 
ing that  the  device  had  been  hastily,  if  ticular  belt,  and  an  accident  had  hap- 
not  heedlessly,  adopted,  would  certain-  pened  from  its  parting;  there  would 
ly  have  been  very  strong;  and  if  the  have  been  substantially  the  same  evi- 
two  cases  charging  respectively  negli-  dence  for  the  jury  and  the  same  claim 
gence  in  rejecting  and  then  in  adopting  could  have  been  made  which  is  now 
the  same  device  could  go  to  successive  made,  that  there  was  a  question  of  fact 
juries,  we  might  witness  the  instructive  for  the  jury  as  to  its  negligence  in 
result  of  a  verdict  against  the  defend-  making  the  selection.  This  judgment 
ant  in  both."  cannot  be  affirmed  without  subjecting 
In  Richards  v.  Rough  (1884)  53  Mich,  the  master  in  such  a  case  as  this  to  the 
212,  18  N.  W.  785,  the  court  reasoned  risk  of  liability  for  injuries  from  the 
thus:  "The  testimony  does  not  show  parting  of  a  belt  moving  machinery  in 
or  tend  to  show  that  the  machinery  his  shop,  whatever  fastener  he  may  use, 
from  the  use  of  which  the  injury  occur-  because  if  he  uses  one  kind,  according 
red  was  defective  either  in  construction  to  the  evidence  in  this  case,  it  is  easy 
or  for  want  of  repair;  neither  does  it  to  find  persons  who  will  testify  that 
appear  that  anything  could  have  been  from  their  experience  and  observation 
done  to  the  machine  by  the  defendants  some  other  kind  was  better." 
to  guard  against  danger  of  accidents  In  Boyd  y.  Harris  (1896)  176  Pa.  484 
more  than  was  done.  All  machinery  is  35  Atl.  222,  the  court  argued  as  fol- 
dangerous  to  a  greater  or  less  extent,  lows:  "This  case  presents  a  question, 
and  particularly  when  operated  by  the  im,portance  of  which  extends  far 
steam.  The  defendants  had  to  select  beyond  the  present  parties  and  the  judg- 
the  kind  of  machinery  they  wished  in  ment  to  be  entered  herein.  It  is  wheth- 
conducting  their  business.  At  this  day,  er  the  location  of  the  permanent  struc- 
when  inventions  of  machinery  are  of  tures  along  a  line  of  railroad  necessary 
daily  occurrence,  frequently  a  large  to  accommodate  its  business  is  to  be  de- 
number  of  different  kinds  are  made  to  termined  by  the  railroad  company  or  by 
accomplish  the  same  purpose,  and  great  a  petit  jury.  If  by  the  former,  they 
difference  of  opinion  exists  as  to  the  may  be  located  with  reference  to  the 
kind  best  adapted  to  the  use  intended,  convenient  and  economical  use  of  the 
in  the  minds  of  men  well  skilled  in  their  railroad  and  the  accommodation  of  its 
construction  and  use.  The  comparative  traffic.  If  by  the  latter,  these  consid- 
merits  of  the  different  kinds,  whether  as  erations  will  be  lost  sight  of,  and  the 
to  safety  or  utility,  are  questions  most  proper  location  will  be  a  shifting  one, 
difficult  to  solve;  and  to  say  that  it  to  be  settled  by  each  successive  jury  in 
shall  be  left  to  a  court  or  jury  to  de-  accordance  with  its  own  notions  and  the 
termine  in  any  given  case  which  kind  a  peculiar  features  of  the  case  on  trial, 
manufacturer  shall  use  in  order  to  avoid  One  jury  may  hold  a  given  location  to 
liability  in  case  of  an  accident  to  an  be  safe  and  proper.  The  next  jury  may 
employee  while  using  it  would  be  im-  hold  it  to  be  unsafe  and  therefore  im- 
posing a  duty  upon  the  court  and  an  proper.  There  are  many  such  struc- 
M.  &  S.  Vol.  III.— 158. 
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The  ease  with  which  witnesses  can  be  found  to  testify  on  either  side 
as  to  such  a  matter  has  also  been  referred  to  as  an  important  consid- 
eration in  this  connection.* 

This  line  of  argument  is  plausible,  but  scarcely  satisfactory.  The 
reasons  thus  adduced  are  doubtless  sufficient  to  justify  an  extremely 
free  exercise  of  the  right  to  control  or  set  aside  verdicts,  to  the  end 


tures  necessary  to  the  operation  of  a 
line  of  railroad.  Among  the  more  im- 
portant of  them  may  be  mentioned  the 
bridges,  station  houses,  grain  elevators, 
warehouses,  water  tanks,  coal  chutes, 
cattle  chutes,  signal  stations,  and  tool 
houses.  The  position  of  these  buildings 
with  reference  to  the  track  of  the  rail- 
road, their  size,  and  the  mode  of  con- 
struction must  be  determined  with 
reference  to  their  purpose  and  their  con- 
venient use  as  a  necessary  part  of  the 
physical  plant  of  the  railroad  company. 
Where  they  shall  be  placed  and  how 
they  shall  be  arranged  are  questions 
that  belong  to  the  railroad  company  as 
truly  as  the  location  of  the  switches 
and  sidings,  or  of  the  track  itself;  and 
the  discretion  of  its  oflScers  is  no  more 
under  the  control  of  a  petit  jury  in  the 
one  case  than  in  the  other.  This  dis- 
cretion is  to  be  exercised  in  view  of  the 
conformation  of  the  surface,  the  char- 
acter of  the  business  to  be  accommodat- 
ed, and  the  convenience  of  the  servants 
and  employees  by  whom  it  is  to  be  car- 
ried on.  It  is  part  and  parcel  of  the 
work  of  construction,  and  is  governed 
by  the  same  principles." 

In  Bethlehem  Iron  Co.  v  Weiss 
(1900)  40  C.  C.  A.  270,  100  Fed.  45, 
the  court,  after  laying  down  the  general 
rules  of  law  prescribing  the  duties  of 
the  master  and  the  reciprocal  under- 
takings of  the  servant,  proceeded  to  ex- 
plain that  these  rules,  "while  they 
limit,  do  not  deprive  the  master  of,  the 
right  to  manage  and  conduct  his  busi- 
ness according  to  his  own  judgment; 
and  this  is  true,  even  though  his  meth- 
ods be  more  dangerous  than  others  that 
might  be  adopted.  The  so-called  rule 
of  a  reasonably  safe  place,  in  order  to 
be  fitted  into  the  structure  of  the  law 
of  master  and  servant,  must  be  so  lim- 
ited and  qualified  by  these  other  rules 
to  which  we  have  been  referring  as  not 
to  be  inconsistent  with  them;  other- 
wise, it  cannot  be  recognized  as  a  rule 
of  law.  It  cannot  be  permitted  to  sanc- 
tion the  turning  over  to  a  jury  the  de- 


termination in  every  case  of  what  is  'a 
reasonably  safe  place,'  and  thus  substi- 
tute its  varying  judgment  as  to  how  a 
business  must  be  carried  on,  for  the  law- 
ful judgment  of  the  owner  or  manager, 
who  may  have  performed  his  duty  in 
the  premises,  as  prescribed  by  the  well- 
established  rules  of  law  above  adverted 
to.  With  the  possible  exception  of  some 
extreme  conceivable  cases,  the  master 
who  has  conformed  to  these  rules  of  law 
has  performed  his  duty  as  to  furnishing 
a  safe  place  for  the  workmen  to  work 
in,  even  though  it  may  be  more  danger- 
ous than  it  might  be  made  to  be." 

In  Chicago  d  E.  I.  R.  Co.  v.  Driscoll 
(1898)  176  111.  330-334,  52  N.  E.  921, 
reversing  (1897)  70  111.  App.  91,  the 
court  said:  "Public  policy  does  not  re- 
quire courts  to  lay  down  any  rule  as  to 
the  manner  of  construction  of  railroads. 
The  hazardous  character  of  the  business 
of  operating  a  railroad,  and  the  danger 
to  life,  body,  and  limb  of  employees 
thereon,  may  well  call  for  specific  legis- 
lation having  for  its  object  the  pro- 
tection of  the  person  of  the  employee 
and  of  the  traveling  public;  and  yet  it 
is  not  a  question  for  a  court  to  submit 
to  a,  jury  whether  the  manner  of  con- 
struction of  a  railroad  is  proper  or  not. 
A  verdict  is  not  a  precedent,  and  is  not 
binding  on  another  jury.  One  jury 
might  find  the  construction  a  proper 
one,  while  another  jury  might  find  it 
an  improper  one,  and  the  important  en- 
gineering question  of  the  manner  of 
constructing  a  railroad  would  thus  be 
left  to  the  varying  and  uncertain  opin- 
ions of  jurors.  The  only  question 
proper  to  submit  to  a  jury  in  such  cases 
is  whether  the  premises  as  they  existed 
at  the  time  of  the  injury  were  reason- 
ably safe."  See  also  Titus  v.  Bradford, 
B.  d  E.  R.  Co.  (1890)  136  Pa.  618,  2© 
Am.  St.  Eep.  944,  20  Atl.  517;  Chicago 
d  G.  W.  R.  Co.  V.  Armstrong  (1896)  62 
111.  App.  228. 

iRush  V.  Missouri  P.  R.  Co.  (1887) 
36  Kan.  129,  12  Pac.  582, 
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that  something  like  reasonahle  uiiiforinity  in  the  law  may  be  secured. 
But  they  do  not,  it  is  submitted,  constitute  an  adequate  basis  for  such 
a  broad  generalization  as  that  embodied  in  a  principle  which  virtually 
amounts  to  a  declaration  that  a  jury  ought  never  to  be  permitted  to 
consider  the  question  of  a  defendant's  negligence  with  reference  to 
the  feasibility  of  procuring  a  safer  kind  of  instrumentality.  In  the 
practical  administration  of  the  law,  it  is  always  difficult,  and  often 
impossible,  to  disentangle  the  question  of  reasonable  safety  from  that 
of  comparative  safety,  and  if  the  triers  of  fact  are  not  allowed  to  con- 
sider the  latter  question,  the  former  one  is  apt  to  be  thurst  into  the 
background  and  unduly  neglected.  A  more  logical  as  well  as  a  more 
equitable  rule  would  therefore  seem  to  be  this, — that  evidence  tending 
to  show  that  a  safer  instrumentality  might  have  been  used  has  an  ap- 
preciable bearing  upon  the  question  whether  the  one  actually  used  was 
reasonable  safe,  and  may  or  may  not  be  conclusive,  according  to  the 
other  elements  presented  by  the  case. 

c.  Master  not  an  insurer  of  the  servant's  safety. — A  third  consid- 
eration which  has  been  adverted  to  as  affording  a  support  for  the 
principle  is  that  a  different  rule  would  practically  create  a  require- 
ment that  "employers  should  provide  such  machinery  as  would  suffice 
to  insure  their  employees  against  accidents."  ^  But  this  statement  is 
manifestly  founded  on  a  false  conception.  The  proposition  that  the 
master  is  bound  to  supply  a  certain  instrumentality  because  it  is  the 
best  and  safest  available  is  not  logically  equivalent  to  the  proposition 
that  he  is  bound  to  insure  the  servant's  safety.  Even  if  the  master 
were  compelled,  at  his  peril,  to  use  instrumentalities  answering  that 
description,  there  would  still  be  a  greater  or  less  residuum  of  risks 
which  would  not  be  covered  by  the  obligation  thus  imposed. 

933.  [37]  Feasibility  of  the  changes  suggested;  evidential  signifi- 
cance of. —  (Compare  general  principle  discussed  in  §  918,  ante.) 
In  some  cases  the  fact  that  the  instrumentality  which  caused  the 
injury  would  have  performed  its  functions  equally  well  if  the  sug- 
gested improvement  had  been  made  is  mentioned  as  one  of  the  ele- 
ments going  to  show  that  it  was  negligent  to  maintain  the  existing 
arrangements.^     In  others  the  court  mentions,  as  one  of  the  reasons 

9  AM-oerstew  V.  Jones  (1891)   139  Pa.  In   Young  v.   Burlington  Wire   Mat- 

183    23  Am    St.  Rep.   174,  21  Atl.  24.  tress  Co.  (1890)  79  Iowa,  415,  44  N.  W, 

Compare  Taller  v.  Hannibal  &  St.  J.  B.  693,   the   court  asserted    the    principle 

Co     (1887)    93   Mo    79,   5    S.   W.   810,  that  a  master  is  not  required  to  use  ap- 

where  the  court,  in  a  case  of  this  type  pliances   so  constructed  that  no  injury 

(see  above  for  facts),  took  occasion  to  can    be    inflicted   by    them    under    any 

declare  that  the  master  is  not  an   in-  circumstances. 

1  See,   for  example,   Renne  v.   United 

surer.  '                   ^ 
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for  absolving  the  defendant,  the  impossibility  of  doing  the  required 
work  with  the  instrumentality  if  it  had  been  altered  in  the  manner 
proposed."  In  others  the  impracticability  of  employing  the  suggested 
device  in  connection  with  the  instrumentality  in  question  is  adverted 


to.' 


States  Leather  Co.  (1900)  107  Wis. 
305,  83  N.  W.  473,  (steam  pipe  above 
track  might  have  been  raised  without 
impairing  its  efficiency). 

^Sisco  V.  Lehigh  &  H.  R.  Co.  (1895) 
145  N.  Y.  ^96,  41  N.  E.  90  (error  to 
submit  liability  of  railway  company  to 
jury,  where  a  brakeman  is  injured  by 
collision  with  a  mail  crane  having  a 
stationary  arm  of  a  pattern  similar  to 
that  used  by  extensive  lines  of  railroad, 
and  it  could  not  be  placed  further  from 
the  track  and  perform  the  service  for 
which  it  is  designed,  although  some 
other  railroads  use  a  crane  with  a  mov- 
able arm  which  rises  or  falls  automati- 
cally when  not  in  use;  the  evidence  be- 
ing that  the  cranes  with  stationary 
arms  are  preferable  to  the  others  be- 
cause they  permit  a  greater  space  be- 
tween the  end  of  the  arm  and  the  side 
of  the  car.  [1894]  75  Hun,  582,  revers- 
ing 27  N.  Y.  Supp.  671). 

A  railroad  company  is  not  guilty  of 
negligence  in  failing  to  erect  any  bar- 
riers around  the  pits  used  by  its  em- 
ployees in  its  round  house,  where  it 
would  be  impossible  to  erect  barriers 
and  do  the  work  about  an  engine  which 
is  intended  when  the  pits  are  used. 
McDonnell  v.  Illinois  G.  R.  Co.  (1898) 
105  Iowa,  459,  75  N.  W.  336. 

In  a  recent  case  the  court,  in  holding 
that  the  owner  of  a  mill  is  not  guilty 
of  negligence  in  maintaining  in  the  mill 
yard,  not  on  or  near  the  passageway 
leading  to  and  from  the  mill,  a  cistern 
or  reservoir  used  in  the  business,  pro- 
tected by  a  coping  extending  entirely 
around  the  same,  and  a  chain  fence 
which  extends  but  partly  around,  a  gap 
being  necessary  for  the  proper  use  of 
the  cistern, — remarked  that  the  cistern 
was  as  thoroughly  protected  as  could 
reasonably  be  expected,  considering  the 
uses  to  which  it  was  put.  McCann  v. 
Atlantic  Mills  (1898)  20  R.  I.  566,  40 
Atl.  500.  See  also  Keenan  v.  Waters 
(1897)  181  Pa.  247,  37  Atl.  342  (em- 
ployer not  liable  for  an  injury  to  an 
employee  while  engaged  in  operating  a 
laundry  machine  which   had  no  guard 


rails  and  could  not  be  operated  with 
guard  rails,  but  was  in  perfect  working 
condition  and  of  a  kind  in  general  use, 
merely  because  other  machines  different- 
ly constructed  and  furnished  with  guard 
rails,  the  operation  of  which  would  be 
less  dangerous,  are  in  use)  ;  Tisch  v. 
Hirsch  (1898)  32  App.  Div.  635,  52  N. 
Y.  Supp.  1076  (employer  maintaining 
an  elevator  cannot  be  charged  with 
negligence  upon  the  theory  that  he  per- 
mitted a  screw  which  held  one  end  of  a 
bar  which  guarded  an  entrance  to  the 
elevator  shaft  to  become  loose,  thus  al- 
lowing a  play  of  the  bar,  which  permit- 
ted it  in  its  descent  to  pass  outside  in- 
stead of  into  a  hasp  on  the  other  side 
of  the  entrance,  rendering  it  necessary 
to  guide  the  bar  by  hand  into  the  hasp, 
where  it  was  absolutely  essential  to  the 
use  of  the  bar  that  there  should  be 
enough  play  to  permit  it  to  pass  out- 
side of  the  hasp ) .  In  some  cases  where 
the  absence  of  a  guard  to  a  machine  has 
been  denied  to  be  negligence,  the  im- 
practicability of  operating  it  with  a 
cover  has  been  emphasized  arguendo. 
Palmer  v.  Harrison  (1885)  57  Mich. 
182,  23  N.  W.  624;  Mackin  v.  Alasha 
Refrigerator  Go.  (1894)  100  Mich,  276, 
58  N.  W.  999.  But  the  decisions  seem 
to  be  independent  of  this  factor.  The 
case  of  Seymour  v.  Maddox  (1851)  16 
Q.  B.  326,  20  L.  J.  Q.  B.  N.  S.  327,  15 
Jur.  723,  was  explained  by  Mr. 
Justice  Erie  in  Roberts  v.  Smith 
(1857)  2  Hurlst.  &  N.  213,  26  L.  J. 
Exch.  N.  S.  319,  3  Jur.  N.  S.  469,  5 
Week.  Rep.  581,  as  having  been  decided 
with  reference  to  the  fact  that  "the  ar- 
rangement was  an  indispensable  part 
of  the  stage  mechanism."  That  the 
impracticability  of  making  a  change  is 
always  an  element  to  be  considered  by 
the  jury,  see  Maanoell  v.  Zdarski  (1900) 
93  111.  App.  334.  See  also  Conklin  v. 
Central  New  York  Teleph.  d  Teleg.  Co. 
(1909)  130  App.  Div.  308,  114  N.  Y 
Supp.  190. 

3  As,  where  it  was  denied  to  be  negli- 
gence not  to  have  a  "shifter"  for  the 
purpose  of  pulling  a  belt  on  to  a  fixed 
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But  it  would  seem  that  the  only  real  significance  which  can  jus- 
tifiably be  ascribed  to  these  circumstances  is  merely  that  of  corrob- 
orative factors.  There  does  not  seem  to  be  any  logical  ground  for 
asserting  that,  when  the  suitability  of  an  appliance  is  being  gauged 
with  reference  to  the  safety  of  a  servant,  it  may  be  material  to  as- 
certain whether  the  changes  indicated  were  possible,  consistently  with 
the  continued  use  of  that  particular  kind  of  appliance.  If  the 
master  is  not  protected,  independently  of  his  consideration,  by  the 
general  principles  treated  in  this  and  the  two  ensuing  chapters,  there 
is  a  clear  obligation  on  his  part  to  change  the  appliance  in  some  way 
calculated  to  secure  greater  safety,  and  the  obvious  conclusion  is  that, 
if  the  appliance  cannot  be  operated  after  the  proposed  improvements 
are  made,  it  ought  to  be  discarded  altogether. 

934.  [38]  Negligence  not  inferable  from  the  use  of  dissimilar  ap- 
pliances for  the  same  purpose. —  The  mere  fact  that  a  master  uses  si- 
multaneously different  types  of  the  same  kind  of  appliance  does  not 
import  culpability.  The  risks  arising  from  this  difference  are  deemed 
to  have  been  assumed  by  the  servant,  provided  they  are  apparent  and 
may  be  detected  without  any  special  skill  and  Imowledge.*  He  acts, 
therefore,  within  his  rights  when  he  makes  a  portion  of  some  par- 
ticular class  of  his  instrumentalities  more  secure  by  adopting  a  new 
device,  while  he  leaves  unchanged  the  rest  of  the  instrumentalities  of 
that  class.  The  contingency  that  such  a  partial  alteration  may  be 
made  is  a  risk  incidental  to  the  duties  of  a  servant  hired  while  the 
original  devices  were  alone  in  use,  and  is  therefore  one  of  the  risks 
assumed  by  him.^  A  fortiori  must  the  master  be  regarded  as  free 
from  culpability  where  the  evidence  clearly  shows  that  several  meth- 
ods are  in  general  use,  the  choice  being  a  matter  of  judgment,  de- 
pending on  the  surrounding  conditions.  The  law  then  allows  him 
absolute  discretion  to  select  according  to  his  own  judgment.'  A 
master  is  not  liable  merely  because  an  appliance  which  he  furnishes 
is  novel,  and  requires  a  different  kind  of  management  on  the  part 

pulley,  the  evidence  being  that  such  a  361,  53  U.  S.   App.  297,  80  Fed.  988; 

device  can  only  be  used  in  moving  belts  Durlcee  v.  Hudson  Valley  R.  Co.   (1908) 

from  fixed  to  loose  pulleys.     Young  v.  193  N.  Y.  555,  86  N.  E.  537    (different 

Burlington   Wire   Mattress   Co.    (1890)  types  of  street  car ) . 

79  Iowa,  415,  44  N.  W.  693.  8  Pittsburgh  d  L.  E.  R.  Co.  v.  Een- 

It  is  a  question  for  the  jury  whether  ly    (1891)    48  Ohio  St.   608,   15  L.R.A. 

a  belt  shifter   should  have   been   used,  384,  29  N.  E.  575  (couplings  of  different 

where  the  evidence  as  to  its  utility  and  patterns). 

practicability  is  conflicting.    McDougall  3  Kehler  v.  Schmenk    (1891)    144  Pa. 

V.    Ashland   Sulphite-Fibre   Co.    (1897)  348,  13  L.R.A.  374,  27  Am.  St.  Eep.  633, 

97  Wis.  382,  73  N.  W.  327.  22  Atl.  910. 

iPeirce  v.  Bane   (1897)   27  0.  C.  A.  "It  must  always  be  true,"  Earl,  J., 
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of  servants  using  it.*  If,  after  the  introduction  of  an  approved 
appliance,  the  master  is  compelled,  owing  to  its  failure  to  perform 
its  functions  properly,  to  revert  for  a  short  time  to  the  use  of  the 
appliance  formerly  furnished  for  the  same  purpose,  he  cannot  be 
held  liable  for  an  accident  resulting  from  this  resumption  of  the  dis- 
carded article,  vs^here  the  temporary  substitute  is  the  best  of  its  kind 
that  can  be  obtained,  and,  while  it  was  still  in  general  use,  was  con- 
sidered adequate  and  suitable.^ 

[But  in  changing  from  an  old  style  of  appliance  to  a  new  the 
master  must  use  reasonable  care  to  see  that  the  new  style  is  equally 
safe  with  the  old.^] 

935.  [39]  Master's  duty  to  introduce  new  appliances. — (See  also 
§§  939  et  seq.,  post.)  What  may  be  regarded  either  as  a  corollary 
from  the  principles  discussed  in  the  preceding  sections,  or  as  another 
mode  of  stating  it  from  one  particular  standpoint,  is  the  doctrine 
that  "an  employer  owes  his  employee  no  duty  to  change  a  business 
in  order  to  make  it  safer,  even  though  in  some  parts  his  ways  and 
works  would  not  be  deemed  reasonable  safe  and  proper  if  he  were 
starting  a  new  establishment  to  do  the  same  kind  of  work  under  an 
arrangement  with  employees  to  serve  in  the  business  afterwards  to 
be  established."  ^  An  employer  has  a  right  to  arrange  his  own  prem- 
ises in  any  way  which  suits  his  convenience,  and  is  not  bound  to 

said  in  Harley  v.  Buffalo  Gar  Mfg.  Go.  he  finally  makes  a  selection,  using  his 

(3  894)  142  N.  Y.  31,  36  N.  B.  813,  "that  best  judgment;    and  suppose  it  should 

where    several    appliances    are    in    use,  turn  out  that  it  was  not  the  best,  could 

each  of  which  is    regarded    by  men  of  he,   under  such   circumstances,   be   held 

skill  and  experience  as  safe  and  proper,  liable  for  an  injury  received  by  a  person 

the  master  cannot  be  made  liable  for  an  in  his  service  from  the  parting  of  a  belt 

injury  to  one  of   his    servants,    if    in  on  account  of  the   insufficiency  of   the 

selecting    the    particular    appliance    he  fastener  under  any  particular  strain  to 

takes  what   according  to  his  judgment  which  the  belt  had  been  subjected !" 

is  the  best  or  most  suitable,  guided  by  *  Gulf,  G.  <£  S.  F.  B.  Go.  v.  Williams 

his    experience    and     observation,     and  (1888)  72  Tex.  159,  12  S.  W.  172. 

those  of  the  skilled  men  in  his  employ-  ^  Bed  Biver  Line  v.  Smith   (1900)   39 

ment.     .     .     .     Under      such       circum-  C.  C.  A.  620,  99  Fed.  520  (electric  lights 

stances,  how  can  it  be  said  that  the  de-  failed  on  a  Mississippi  river  steamboat, 

fendant  violated  any  duty  it   owed  to  and  lard-oil  lanterns  were  supplied  to 

the  plaintiff?     It  was  impossible  from  the     workmen     who     were     unloading 

the  evidence  to  determine  whether  these  cotton). 

fasteners  were  or  were  not  the  best  in  6  Welle  v.   Gelluloid  Go.    ( 1903 )    175 

use  for  such  a  belt  and  such  machinery  N.  Y.  401,  67  N.  E.  609. 

as  the  defendant  had  at  the  time  and  l  Murch  v.   Thomas  Wilson's  Sons  & 

place  of  the  accident.    Suppose  a  master  Go.   ( 1897 )   168  Mass.  408,  47  N.  E.  Ill 

needing  fasteners  in  his  shop  makes  in-  (shipowner  held  not  liable  for  the  as- 

quiry    among    men    of    skill    and    ex-  phyxiation  of  a  pilot,  caused  by  a  fel- 

perience  as  to  the  best  kind  of  fasteners  low  servant's  closing  the  door  of  a  room 

to  use,  and  he  is  informed  by  some  that  which  he  was  permitted  to  occupy,  and 

one  kind  is  the  best,  and  by  others  that  which   was   liable,   when   closed,   to    be 

another  kind  is  the  best,  and  so  on,  and  filled  with  dangerous  fumes    from    the 
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ciLange  the  arrangement  to  secure  greater  safety  to  his  employees.^ 
He  may,  if  he  chooses,  carry  on  his  business  with  an  old  rather  than 
a.  new  machine,  and  he  cannot  be  required  to  keep  in  his  service 
persons  who  refuse  to  operate  it.^  In  other  words,  the  rule  that  a 
master  is  bound  to  take  precautions  for  the  security  of  his  servants 
does  not  abridge  the  liberty  of  contract  between  him  and  them  as 
respects  work  upon  old  and  well-known  machines.*    He  is  not  bound 

to  change  his  machinery  in  order  to  supply  every  new  invention  or 

supposed  improvement,*  nor  "to  employ  every  new  device  or  im- 

patent  fuel  burnt  in  the  stove).     The  other  mode  of  going  to  and  from  the 

■correctness   of   this   particular   applica-  work,  or  in  failing  to  furnish  a  differ- 

tion  of  the  principle  seems  quite  ques-  ent  kind  of  car,  where  such  car  was  in 

tionable,  as  the  decision  amounts  to  say-  use  when  the  servant  began  work,  and 

ing  that  a  master  is  entitled  to  supply  was  suitable  for  the  use  for  which  it 

materials  which  may  be  converted  into  was  intended.    Olsen  v.  Andrews  (1897) 

imminently   dangerous   articles    by    an  168  Mass.  261,  47  N.  E.  90. 

act  of  a  fellow  servant,  which  is  very  2  Anthony  v.  Leeret  ( 1887 )  105  N.  Y. 

likely  to  occur,  and  which  does  not  im-  591,    12    N.    E.    561    (location    of    trap 

port  negligence  on  his  part.     See   also  door  in  a  passageway  not  culpable  per 

Gleason  v.  Smith  (1898)   172  Mass.  50,  se) . 

51  N.  B.  460    (no  obligation  to  guard  3  Sweeney  v.  Berlin  d  J.  Envelope  Co. 

more  effectually  the  knives  of  moulding  (1886)  101  N.  Y.  520,  54  Am.  Rep.  722, 

machinery)  ;   Fisk  t.  Fitchhurg  R.   Co.  5  N.  E.  358. 

(1893)  158  Mass.  238,  33  N.  E.  510,  (no  i The  Maharajah  (1889)  40  Fed.  786. 
obligation  to  remove  further  from  a  "We  are  of  opinion  that  where  a 
railway  track  a  structure  which  is  workman  is  employed  to  do  certain  work 
dangerously  close  to  it)  ;  Ft.  Wayne,  J.  with  a  machine  which  he  fully  under- 
<6  S.  B.  Co.  V.  Gildersieeve  (1876)  33  stands,  though  it  may  not  be  of  the 
Mich.  133  (railway  company  not  bound  newest  pattern,  but  nevertheless  is  in 
to  discontinue  using  an  old  car,  simply  perfect  order  of  its  kind,  and  may  re- 
because  it  is  so  much  lower  than  the  quire  more  care  than  those  of  newer 
others  that  coupling  it  involves  excep-  patterns,  he  takes  the  risk  of  all  ac- 
tional peril)  ;  Botsfvrd  v.  Michigan  G.  cidents  which  may  befall  him  in  its 
R.  Co.  (1876)  33  Mich.  256  (same  use."  The  Serapis  (1892)  2  C.  C.  A. 
point)  ;  Whitwan  v.  Wisconsin  &  M.  R.  102,  8  U.  S.  App.  49,  51  Fed.  91. 
Go.  ( 1833 )  58  Wis.  408,  17  N.  W.  124  5  Wonder  v.  Baltimore  &  0.  R.  Co. 
(negligence  not  inferable  from  the  use  (1870)  32  Md.  411,  3  Am.  Rep.  143  (not 
of  a  drawbar  on  a  locomotive,  so  short  bound  to  exchange  hooks  for  eyebolts  as 
that  the  operation  of  coupling  it  to  a  a  means  of  attaching  brakes,  though  the 
ear  was  unsafe).  See  also  cases  of  dis-  latter  may  be  superior) ;  Chicago,  R.  I. 
similar  couplings  in  §  970,  post.  &  P.  B.  Co.  v.  Loner gan  (1886)   118  111. 

It  is  proper  to  exclude  evidence  that  41,   7   N.   E.   55,   citing   Wharton,   Neg. 

plaintiff  had  told  the  master  that  there  §  213;   Toledo,  W.  &  W.  R.  Co.  v.  As- 

ought  to  be  a  sMpper  on  a  belt,  since,  lury    (1877)   84  III.  429    (no  obligation 

there  being  no  evidence  that    the    ma-  to  introduce  the  "Miller"  self-coupling 

chine   ever   had   a   shipper,   the  master  apparatus)  ;   Louisville  d  N.  R.   Co.  v. 

was  not  bound  to  change  the  condition  Allen  (1885)  78  Ala.  491;  Georgia  P.  Rt 

of  the  machine  in  such  respect.     Cusfe-  Co.  v.  Propst   (1887)   83  Ala.  518,  3  So. 

man  v    Cushman  (1901)   179  Mass.  601,  764;    Camp   Point   Mfg.    Co.   v.   Ballou 

ei  N.  E.  262.  (1874)   71  111.  417;   Galveston,  H.  &  S. 

An  employee  who  is  caught  by  a  der-  A.  B.   Go.  v.   Gormley    (1894)    —  Tex. 

rick  car  on  a  bridge  which  he  is  crossing  Civ.  App.  — ,  27  S.  W.  1051  (disapprov- 

in  order  to  reach  his  place  of  work  can-  ing  instruction  that  appliances   should 

not  recover  on  the  theory  that  his  mas-  be  "of  modern  improvement"), 
ter  was  negligent  in  not  providing  some 
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provement  the  moment  it  is  invented,"  *  nor  "the  newest  pattern  or 
invention," ''  nor  to  adopt  "all  the  latest  improvements,"  *  nor  to 
adopt  "the  most  approved  appliances."  '  Especially  is  there  no  such 
obligation,  if  in  choosing  the  instrumentality  actually  put  into 
use  he  acted  on  the  recommendation  of  persons  of  skill  and  experi- 
ence,^" or  if  there  is  no  evidence  to  show  that  the  suggested  alter- 
ation, although  it  may  avert  some  dangers,  will  not  introduce  others 
equally  serious,"  [or  if  it  is  not  clear  that  it  would  lessen  the  dan- 
ger.^**] It  is  immaterial  that  the  newer  machines  may  have  some 
additional  safeguards. ^^  The  servant  having  accepted  the  service 
subject  to  risks,  with  knowledge  of  the  kind  of  tools  and  implements 
used,  the  master  is  not  required  to  furnish  new  appliances,  or  to 
elect  between  the  expense  of  so  doing  and  damages  for  injuries  to 
servants  from  the  use  of  an  older  or  a  different  pattern.^'    The  serv- 

^  Faber  v.   Carlisle   Mfg.   Co.    (1889)  was  no  occasion  for  using  stop  blocks; 

126  Pa.  387,  17  Atl.  621.  tliat  their  use  was  accompanied  witli  in- 

7  Chicago   &    G.   W.   B.    Co.   v.   Arm-  convenience  and  danger;  that  good  rail- 

strong   (1895)   62  111.  App.  228.  road  management  dispensed  with  them 

^  Sappenfield  v.  Main  Street  &  Agri.  when  not  actually  necessary;   and  that 

Park  B.  Co.   (1891)   91  Cal.  48,  27  Pac.  no  necessity  existed  for  their  use  upon 

590.  this  siding.     There  was  no  pretense  but 

9  In  HevHtt  v.  Flint  &  P.  M.  B.  Co.  that  all  of  the  employees  of  the  defend- 

( 1887 )    67  Mich.  61,  34  N.  W.  659,  it  ant  were  competent,  skilled,  and  experi- 

was  held  that  the  plaintiff  had  not  sue-  enced  men." 

ceeded  in  establishing  a  want  of  ordi-  lO  M'Gill   v.   Bowman    (1890)    18   Sc. 

nary  care  on  the  defendant's  part  where  Sess.    Cas.    4th    series,    206.      See    also 

the  evidence    (as  stated  by  the  court)  §  910,  ante. 

was  to  the  following  effect :  "The  plat-  n  McOinnis  v.  Canada  Southern 
form  car  which  caused  the  accident  had  Bridge  Co.  (1882)  49  Mich.  466,  13  N. 
stood  upon  the  track  for  a  month,  and  W.  819  (blocking  of  frogs), 
during  the  entire  existence  of  the  siding  Ha  Kuich  v.  Milwaukee  Bag  Co. 
no  car  was  shown  ever  to  have  left  it  be-  (1909)  139  Wis.  101,  120  N.  W.  261. 
fore  without  being  moved  by  the  de-  ^^  The  Maharajah  (1889)  40  Fed.  786. 
fendant's  servants.  Those  connected  13  Sweeney  v.  Berlin  &  J.  Envelope  Go. 
with  the  freight  train  which  backed  In  ( 1886 )  101  N.  Y.  520,  54  Am.  Rep.  722, 
upon  the  siding  just  before  the  accident  5  N.  E.  358  (master  not  guilty  of  neg- 
say  it  did  not  touch  the  car,  and  this  ligence  in  not  providing  a  clutch  for  an 
testimony  is  substantially  undisputed,  embossing  machine,  other  than  the 
The  wind  which,  it  is  claimed,  moved  pedal,  to  prevent  motion  in  the  ma- 
the  car,  is  shown  to  have  produced  a  chine  while  the  operator's  hands  were 
pressure  against  the  end  of  the  car  not  exposed  to  danger.  The  court  said:  "It 
exceeding  20  pounds,  which  would  hard-  is  plain  that  the  danger,  to  the  knowl- 
ly  be  expected  to  move  a,  car  weighing  edge  of  the  plaintiff,  was  inherent  in  the 
7  tons  on  a  grade  such  as  this  siding  use  of  the  machine  and  to  the  work  it- 
was  shown  to  have  been.  This  side  self,  the  peril  did  not  grow  out  of  ex- 
track  had  been  in  constant  use  for  at  trinsic  causes  or  circumstances  which 
least  sixteen  years,  holds  all  kinds  of  could  not  be  discovered  by  the  use  of 
cars,  and  no  case  of  a  car  of  any  kind  ordinary  precaution,  nor  to  a  condition 
going  out  by  force  of  the  wind  has  ever  of  things  different  from  those  existing 
been  known  at  that  station.  It  also  ap-  at  the  beginning  of  the  service.  It  was 
pears  by  the  testimony  of  competent  and  part  of  the  plaintiff's  engagement  that 
skillful  engineers  and  mechanics  and  the  master's  work  should  be  performed 
railroad  men  that  upon  this  siding  there  in  the  usual  course  and  way  of  business. 
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ant  is  deemed  to  be  sufficiently  protected  by  the  possession  of  his 
right  to  avoid  exposure  to  those  risks  by  quitting  the  employment.^* 
See  also  chapters  l.  and  liii.  He  is  "not  bound  to  risk  his  safety 
in  the  service  of  the  master,  and  may,  if  he  thinks  fit,  decline  any 
service  in  vybich  he  reasonably  apprehends  danger  to  himself."  ^' 

That  the  employer's  privilege  in  respect  to  the  retention  of  an 
inferior  type  of  instrumentality  is  not  entirely  unlimited  is  indi- 
cated by  the  qualificative  expressions  i\sed  in  some  cases, — as,  where 
it  is  laid  down  that  to  render  an  employer  liable  for  furnishing  an 
unfit  appliance,  it  is  not  sufficient  that  there  are  better  or  safer 
appliances  to  be  had,  but  that  supplied  must  have  some  radical  fault, 
or  its  use  have  become  so  generally  obsolete  or  supplanted  by  others 
superior  thereto  that  its  adoption  or  retention  will  itself  indicate 
negligence ;  ^^  or  where  it  is  said  that  a  master  is  not  required  "to 
adopt  any  new  device  until  its  utility  has  been  sufficiently  tested, 
and  it  has  been  shown  to  be,  as  a  whole,  better  than  the  appliance  in 
use." "  These  statements  seem  to  recognize,  though  not  very  ex- 
plicitly, the  principle  that  in  the  process  of  improvement  there  may 
be  a  stage  finally  reached  at  which  the  disparity  in  point  of  safety 
between  the  instrumentalities  or  methods  actually  adopted  and  those 
available  becomes  so  glaring  that  a  verdict  for  the  plaintiff  based  on 
the  hypothesis  that  the  retention  of  the  old  appliance  was  culpable 

The  work  which  the  servant  was  called  v.  Baltimore  d  0.  R.  Co.  (1870)  32  Md. 
upon  to  do  at  the  time  in  question  was  411,  3  Am.  Rep.  143. 
not  of  a  different  character  from  that  is  Priestley  v.  Fowler  (1837)  3  Mees. 
which  he  originally  undertook;  and  the  &  W.  1,  1  Murph.  &  H.  305,  1  Jur.  987, 
machine  upon  which  it  was  to  be  done  19  Eng.  Rul.  Gas.  102. 
was  one  then  in  use.  No  new  duty  or  16  Sappenfield  v.  Main  Street  &  Agri. 
species  of  labor  was  imposed  upon  him,  Park  R.  Co.  (1891)  91  Gal.  48,  27  Pac. 
nor  was  he  required  to  work  a  machine  590.  As  to  the  significance  of  the 
with  which  he  was  not  familiar.  He  usages  of  other  employers,  see  §§  939 
was  simply  called  upon  to  do  that  for  et  seq.,  post.  See  also  Le  Blanc  v. 
which  he  was  engaged,  and  the  doing  of  United  Irrig.  &  Rice  Mill.  Co.  (1911) 
which  formed  the  consideration  of  his  ]29  La.  196,  55  So.  761,  where  it  was 
employment.  To  say  that  the  master  held  that  it  was  the  duty  of  the  master 
shall  be  liable  to  the  servant  in  such  a  to  guard  set  screws  where  there  are  de- 
case  is  to  say  that  he  shall  not  have  the  vices  invented  for  that  purpose,  al- 
benefit  of  the  labor  for  which  he  con-  though  the  machine  might  not  original- 
traoted")  ;  Arizona  Lumber  &  Timber  ly  have  been  considered  unsafe. 
Co.  V.  Mooney  (1895)  4  Ariz.  366,  42  n  Burns  v.  Chicago,  M.  &  St.  P.  R. 
Pac  952  (no  obligation  to  put  a  guard  Co.  (1886)  69  Iowa,  450,  58  Am.  Rep. 
on  a  circular  saw  to  prevent  pieces  of  227,  30  N.  W.  25  (negligence  held  not 
wood  from  flying  oflf  from  it).  to  be  predicabie  merely  from  the  failure 
li  Chicago  &  T.  R.  Go.  v.  Simmons  of  a  railroad  company  to  adopt  the 
(1882)  11  111  Artp.  U7 ;  Hawk  V.  Penn-  "Potter"  draft  iron  with  three  coup- 
svlvania  R.  Co.  (1887)  7  Sadler  (Pa.)  lings,  there  being  nothing  to  show  how 
212  11  Atl  459-  Sweeney  v.  Berlin  &  long  it  had  been- m  use,  and  no  evidence 
J.  Envelope  Co.  '(1886)  101  N.  Y.  520,  that  the  single  coupling  was  not  still  in 
64  Am.  Rep.  722,  5  N.  B.  358;  Wonder  use). 
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ought  not  to  be  interfered  with.^'  Some  judges  have  gone  to  the 
length  of  refusing  to  impute  negligence  to  the  master  where  the  al- 
ternative methods  or  appliances  available  to  him  were  those  most 
usually  employed  by  other  persons  under  like  circumstances.^'  But 
this  doctrine  is  countrary  to  the  weight  of  modem  authority.  See  § 
i)47,  post. 

936.  [40]  General  doctrine  not  a  protection  where  the  instrumen- 
talities are  of  a  pattern  that  is  not  reasonably  safe. — As  already 
stated,  in  §§  917,  928,  ante,  the  doctrine  now  under  discussion  is 
supposed  to  be  applied  subject  to  the  qualification  that  the  means 
and  appliances  furnished  are  reasonably  safe  and  suitable  for  the 
servant's  use.  The  full  effect  of  this  qualification  and  its  operation 
with  reference  to  the  other  elements  by  which,  as  explained  in  the 
next  two  chapters,  the  extent  of  the  employer's  obligation  is  tested, 
can  be  most  clearly  shown  by  collating  the  decisions  with  respect  to 
specific  instrimientalities.  A  summary  of  those  decisions  will  be 
foimd  in  chapter  xli.,  post. 

[The  methods  as  well  as  the  appliances  adopted  by  the  master 
must  be  reasonably  safe.^] 


18  In  Smith  v.  N&w  York  &  H.  B.  Co. 
-(1856)  6  Duer,  225,  affirmed  in  (1859) 
19  N.  Y.  127,  75  Am.  Dee.  305,  a  rail- 
way company  over  whose  lines  the 
plaintiff's  employer  had  running  powers 
was  held  liable  for  its  failure  to  adopt 
an  improved  form  of  switch  which 
would  have  materially  reduced  the  risk 
of  accident.  But  this  decision  is  not 
easy  to  reconcile  with  the  later  case  of 
■  Sweeney  v.   Berlin  &   J.   Envelope   Co. 

(1886)  101  N.  Y.  520,  54  Am.  Rep. 
722,  5  N.  E.  358,  cited  in  note  3,  siJ/pra. 
In  North  Carolina  it  was  remarked  ten 
years  ago  that  "in  view  of  the  changes 
'Incident  to  new  inventions  and  discov- 
eries, facts  which  would  not  have  shown 
negligence  a  few  years  since  may  now 
or  in  the  near  future  be  declared  in  law 
ample  evidence  of  culpable  dereliction 
in  duty;"  and  the  opinion  was  expressed 
that  the  time  had  arrived  when  rail- 
road companies  should  be  required  to 
attach  the  Janney  or  similar  improved 
•coupler,  and  perhaps  air  brakes  to  all 
passenger  cars,  though  not  to  freight 
cars  on  account  of  the  great  expense  in- 
volved.   Mason  v.  Richmond  &  D.  R.  Co. 

(1892)  111  N.  C.  487,  18  L.R.A.  846, 
32  Am.  St.  Rep.  814,  16  S.  E.  699. 

l^Dynen  v.  Leach  (1857)  26  L.  J. 
Exch.  N.  S.  221,  5  Week.  Rep.  490; 
Wonder  v.  Baltimore  &  0.  B.  Go.  (1870) 


32  Md.  411,  3  Am.  Rep.  l43.  In  the 
latter  case  the  court  said:  "It  is  now 
settled  that  there  is  no  contract  obli- 
gation imposed  upon  the  master,  from 
the  mere  relation  that  he  bears  to  the 
servant,  to  provide  machinery  of  any 
particular  character  or  description  to 
be  operated  by  the  latter;  nor  is  there 
any  implied  undertaking  on  the  part 
of  the  former,  resulting  from  the  mere 
relation  as  employer,  that  the  machinery 
shall  be  kept  free  from  defects  such  as 
may  expose  the  servant  to  danger.  The 
servant  is  a  free  agent  to  select  the 
employment  into  which  he  enters,  and, 
in  contracting  for  the  wages  that  he  is 
to  receive,  must  be  supposed  to  take  in- 
to account  the  risks  to  which  the  em- 
ployment may  expose  him;  and  among 
those  risks  are  the  defects  and  accidents 
of  the  machinery,  and  the  negligence 
and  want  of  caution  of  fellow  servants 
in  the  common  employment.  To  hold 
the  master  liable  to  the  servant  for  all 
the  injuries  resulting  to  the  latter  from 
defects  in  machinery  or  materials  upon 
which  he  may  be  employed,  or  from 
the  negligence  of  fellow  servants  en- 
gaged in  the  common  employment,  would 
go  far  to  impede,  if  not  to  make  it  im- 
possible, to  carry  on  many  of  the  great 
works  of  the  country." 

1  A  charge  that  a  master  is  bound  to 
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937.  [41]  — nor  where  they  are  specifically  defective. — Another 
qualification  of  the  doctrine  is  that  it  furnishes  no  protection  to  a 
master  who  furnishes  instrumentalities  which  are  defective  either 
in  construction  or  for  want  of  repair.  The  distinction  between  the 
liability  incurred  by  the  use  of  such  instrumentalities,  and  by  the 
use  of  instrumentalities  in  their  normal  condition,  is  recognized  in  a 
large  number  of  cases.''  Other  decisions  in  which  it  is  taken  for 
granted  that  the  employer's  right  to  carry  on  business  in  his  own 


adopt  only  such  rules  as  his  experience 
shows  to  be  necessary  is  erroneous,  since 
the  test  is  what  ordinary  care  requires, 
and  not  what  the  master's  own  experi- 
ence shows  to  be  necessary.  Hill  v. 
Lake  Shore  &  M.  8.  B.  Co.  (1901)  22 
Ohio  C.  C.  291,  12  Ohio  C.  D.  241. 

1  Tuttle  V.  Detroit,  Q.  H.  &  M.  R.  Co. 
(1887)  122  U.  S.  189,  30  L.  ed.  1114,  7 
Sup.  Ct.  Rep.  1166,  where  the  perils 
arising  from  the  sharpness  of  a  curve 
are  distinguished  from  those  arising 
from  the  defects  ,of  unsafe  machinery 
which  the  employer  has  neglected  to  re- 
pair, and  which  his  employees  have  rea- 
son to  suppose  is  in  proper  working  con- 
dition. Hunt  V.  Kane  (1900)  40  C.  C. 
A.  372,  100  Fed.  256,  where  it  was  held 
that  the  rule  that  a  railroad  company 
is  not  guilty  of  negligence  in  failing  to 
blotfk  its  frogs,  which  renders  it  liable 
for  an  injury  to  a  switchman  working 
in  such  yards  who  has  knowledge  that 
no  blocking  is  used,  is  not  applicable  to 
a,  case  where  a  company  undertakes  to 
maintain  blocking,  but  allows  it  to  be- 
come defective.  Denver  Tramway  Go. 
V.  Neslit  (1896)  22  Colo.  408,  45  Pac. 
405,  where  one  of  the  grounds  for  deny- 
ing the  servant's  right  to  recover  was 
that  the  omission  to  supply  a  trail  car 
with  a  fender  was  not  a  defect  of  con- 
struction, though  it  enhanced  the  risks 
of  the  employment.  KeenoM  v.  Water's 
(1897)  181  Pa.  247,  37  Atl.  342,  where 
the  fact  that  the  machine  which,  it  was 
alleged,  should  have  been  discarded,  was 
in  perfect  working  condition  was  ex- 
pressly mentioned  among  the  reasons 
for  negativing  negligence  in  using  it. 
In  Bender  v.  8t.  Louis  &  S.  F.  R.  Co. 
(1897)  137  Mo.  240,  37  S.  W.  132,  a 
drawbar  was  defective,  the  "lug"  or 
"lip"  being  so  out  of  repair  as  to  allow 
the  cars  to  come  dangerously  close  to- 
gether. Counsel  for  defendant  argued 
that  no  negligence  could  be  inferred, 
since  the  break  only  left  the  apparatus, 


as  a  whole,  in  the  same  condition  in 
which  it  would  have  been  if  it  had  been 
constructed  without  the  lug.  But  this 
contention  did  not  prevail,  the  court 
taking  the  position  that  the  fact  that 
it  would  not  have  been  negligent  for  a 
master  to  use  an  appliance  without  a 
safety  device  thereon  did  not  relieve 
him  from  the  obligation  of  seeing  that 
a  device  actually  used  in  connection 
therewith  was  in  a  reasonably  safe  con- 
dition. In  Smith  v.  St.  Louis,  K.  G.  & 
N.  R.  Co.  (1878)  69  Mo.  35,  33  Am. 
Rep.  484,  the  court  remarked  that  in 
some  of  the  cases  dangerous  and  defect- 
ive machinery  and  implements  are  con- 
founded, and  proceeded  thus:  "Machin- 
ery is  not  necessarily  defective  because 
dangerous.  The  most  perfect  steam 
engine  requires  skill  and  care  in  its  man- 
agement, and  is  a  dangerous  agent.  Cir- 
cular saws,  planing  machines,  and  near- 
ly all  machines  used  in  wood  work  are 
dangerous,  but  not  therefore  necessarily 
defective.  This  distinction  must  be 
kept  in  view  in  determining  all  ques- 
tions which  arise  in  suits  for  injuries 
received  by  employees  in  using  imple- 
ments and  machinery  furnished  by  the 
employer."  Compare  St.  Louis,  I.  M. 
&  S.  R.  Co.  V.  Davis  (1891)  54  Ark.  389, 
26  Am.  St.  Rep.  48,  15  S.  W.  895,  where 
it  was  said  that,  when  a  master  employs 
a  servant  to  do  a  particular  work  with 
a  particular  kind  of  implement  or  ma- 
chine, he  agrees  that  it  is  fit  for  the  pur- 
pose intended,  but  not  that  it  can  be 
used  without  danger.  See  also  these 
cases:  The  Serapis  (1892)  2  C.  C.  A. 
102,  8  U.  S.  App.  49,  51  Fed.  91;  Rich- 
ards v.  Rough  (1884)  53  Mich.  212,  18 
N  W.  785  [arguendo)  ;  Sweeney  v.  Ber- 
lin &  J.  Envelope  Co.  (1886)  101  N.  Y. 
520,  524,  54  Am.  Rep.  722,  5  N.  E.  358; 
Ellis  V.  B&w  York,  L.  E.  &  W.  R.  Co. 
(1884)  95  K.  Y.  546;  Friel  v.  Citizens' 
K.  Co.  (1893)  115  Mo.  503,  22  S.  W. 
498;  Mulligan  v.  Montana  Union  R.  Co. 
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Avay  is  limited  to  this  extent  are  those  cited  in  chapter  xli.,  b,  re- 
quiring him  to  answer  for  injuries  due  to  abnormal  conditions. 

A  few  of  the  authorities,  however,  are  adverse  to  the  soundness 
of  the  distinction  thus  drawn,*  and  it  certainly  seems  to  be  scarcely 
sustainable  by  any  train  of  reasoning  which  will  not  lead  to  con- 
elusions  which  are  essentially  irreconcilable  with  those  discussed  in 
the  preceding  part  of  this  chapter. 

It  has  been  shown  in  §  931,  ante,  that  the  right  of  a  master  to 
carry  on  his  business  with  such  instriimentalities  and  by  such  meth- 
ods as  he  may  prefer  rests  primarily  and  fundamentally  upon  the 
hypothesis  that  the  servant  understands  and  therefore  accepts  the 
risks  which  he  will  have  to  encounter  by  reason  of  the  use  of  those 
instrumentalities  and  methods.  If  it  is  shown,  as  a  matter  of  fact, 
that  he  does  not  understand  those  risks,  and  that  his  want  of  under- 
standing is  not  in  itself  culpable,  the  doctrine  which  accords  this 
liberty  of  action  to  the  master  will  clearly  be  no  more  a  protection 
to  him  than  in  cases  where  the  instrumentalities  or  methods  are 
specifically  defective.  See  chapter  xl.^  post.  The  inference  is  that 
the  distinction  drawn  between  comparative  inferiority  resulting  from 
intrinsic  qualities,  and  unfitness  produced  by  defective  condition, 
has  in  this  point  of  view  no  real  doctrinal  basis,  and  that,  in  the  last 
analysis,  the  question  involved  is  merely  one  of  the  incidence  of  the 
burden  of  proof.  In  the  one  case  the  master  is  given  the  benefit 
of  the  presumption  that  a  servant,  at  all  events  when  he  is  of  full 
age  and  apparently  in  possession  of  an  average  measure  of  intelli- 
gence, appreciates  the  risks  which  he  will  encounter.  In  the  other 
cases  the  master,  if  he  seeks  exemption  from  liability  on  the  groimd 
of  appreciation  of  a  risk,  has  the  onus  of  making  good  that  defense 

(1897)     19    Mont.    135,    47    Pac.    795;  danger  than  they  would  have  incurred 

Murphy  v.  Lake  Shore  &  M.  8.  R.  Co.  if  the  machine  had  been  in  good  condi- 

(1896)   67  111.  App.  527:  Ryan  v.  Fow-  tion.     Aluirhead  v.  Hannibal  <&  St.  J   R 

ler    (1862)    24  N.  Y.  410,  82  Am.  Dec.  Co.  (1885)   19  Mo.  App.  634   (rope  used 

315;    Eemmerer   v.    Manhattan   R.    Co.  as  a  coupling). 

(1894)  81  Hun,  444,  31  N.  Y.  Supp.  82;  ^Dynen  v.  Leaoh  (1857)  26  L.  J. 
Ross  W.Pearson  Cordage  Co.  (1895)  164  Exch.  N.  S.  221,  5  Week.  Rep.  490; 
Mass.  257,  49  Am.  St.  Rep.  459,  41  S.  Wonder  v.  Baltimore  £  0.  R.  Co  (1870) 
E.  284;  Young  v.  Virginia  d  N.  G.  32  Md.  411,  3  Am.  Rep.  143. 
Constr.  Co.  (1891)  109  N.  C.  618,  14  "A  manufacturer  has  the  right  to 
S.  E.  58.  keep  a  machine  in  use  after  it  has  be- 
In  any  jurisdiction  where  this  view  come  old  and  defective,  unless  its  de- 
is  taken,  a  master  who  adopts  an  appli-  fects  expose  the  operator  to  some  latent 
ance  for  the  purpose  of  enabling  a  de-  or  extraordinary  danger."  Kelley  v. 
fective  machine  to  do  certain  work  will  Silver  Spring  Bleaching  &  Dying  Co. 
be  treated  as  culpable  if  the  substituted  (1878)  12  R.  I.  112,  34  Am.  Rep.  eis! 
appliance  exposes  his  servants  to  greater 
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by  positive  evidence.     See  §  955,  -post,  for  some  further  remarks  on 
this  subject. 

The  inconsistent  position  in  which  the  courts  have  placed  them- 
selves by  propounding  this  distinction  as  one  based  upon  doctrinal, 
instead  of  merely  evidential,  considerations,  is  brought  into  clear 
relief  by  some  decisions  which  have  virtually  ignored  it  altogether, 
and  in  effect,  if  not  in  temis,  have  affirmed  the  principle  that  it  is 
not  negligence  to  suffer  an  appliance  to  sink  to  a  lower  level  of  safety 
which  would  not  imply  culpability  in  the  case  of  an  appliance  which 
is  being  put  into  use  for  the  iirst  time.^ 

3  In  Brewer  v.  Flint  &  P.  M.  B.  Co.  sense,  be  dangerous  ?  If  an  employer 
(1885)  56  Mich.  625,  23  N.  W.  440,  it  should  furnish  to  an  employee  a,  horse 
was  held  not  to  be  negligence  to  use  a  which,  from  natural  weakness  or  from 
car  the  drawbar  of  which,  owing  to  the  disease,  should  not  have  strength  for 
fact  that  the  spring  has  grown  weaker,  the  work  in  hand,  and  the  employee 
has  dropped  below  the  normal  level,  should,  in  consequence  thereof,  receive 
The  case  was  decided  on  the  analogy  of  some  injury,  could  he  hold  the  employer 
those  which  permit  companies  to  use  responsible  for  his  damages?  These 
cars  with  couplings  which  are  struc-  inquiries  need  not  be  pursued.  The 
turally  of  different  heights.  See  §§  935,  answers  to  them  are  obvious."  Dan- 
ante,  and  970,  post.  forth,  J.,  dissented  in  an  elaborate  and 
In  Bajus  v.  Syracuse,  B.  &  N.  Y.  R.  well-reasoned  opinion,  in  which  he  de- 
Oo.  (1886)  103  N.  Y.  312,  57  Am.  Rep.  nied  that,  on  the  evidence,  the  defective 
723,  8  N.  E.  529,  where  it  was  held  that  condition  of  the  throttle  valve  could, 
a  brakeman  caught  by  the  brake  beam  as  the  majority  of  the  court  assumed, 
of  a  moving  car  could  not  recover  on  be  left  out  of  account,  and  argued  that, 
the  ground  that  the  engine  attached  to  if  the  accident  was  due  to  the  failure 
such  car  was,  by  reason  of  a  defect  of  the  engine  to  respond  promptly  to 
in  its  flue  and  main  steam  valve,  hot  the  reversal  of  the  lever,  the  case  pre- 
sufficiently  powerful  to  stop  the  car  in  sented  was  one,  not  of  "a  mere  loss  of 
time  to  avert  the  injury,  the  court  power,  but  a  misapplication  of  power." 
reasoned  thus:  "The  responsibility  for  Flike  v.  Boston  &  A.  R.  Go.  (1873) 
the  defects  is  no  greater  than  it  would  53  N.  Y.  549,  13  Am.  Rep.  545,  where 
have  been  if  the  defendant  had  furnished  the  injury  resulted  from  the  inability 
a,  new  engine  of  precisely  the  same  of  the  trainmen  to  stop  the  train 
power.  .  .  .  Suppose,  then,  the  de-  promptly,  one  of  the  brakemen  being 
fendant  had  furnished  a  new  engine  absent,  was  cited  by  the  learned  judge, 
of  70-horse  power, — precisely  the  same  who  pointed  out  that  this  case  and  the 
power  which  we  may  assume  this  had  one  before  the  court  were  essentially 
at  the  time  of  the  accident;  upon  what  similar,  since  in  the  latter  a  sound 
principle  could  it  be  said  that  it  would  appliance  was  lacking,  and  in  the  for- 
be  liable  for  such  an  accident?  Can  it  mer,  the  full  number  of  employees.  The 
be  laid  down  as  a  principle  of  law  that  evidence  being,  in  his  opinion,  siifficient 
it  is  bound  to  furnish  to  its  employees  to  justify  the  conclusion  of  the  jury 
engines  suitable  and  adequate  in  power  that  the  defendant  had  failed  m  its 
to  every  emergency?  Who  but  the  em-  duty  to  supply  machinery  in  a  oon- 
ployer  shall  determine  how  powerful  dition  in  which  it  would  not  endanger 
an  engine  shall  be  at  any  place  and  for  the  persons  of  the  trainmen,  he  con- 
any  purpose?  Suppose,  at  this  place,  sidered  that  the  verdict  for  the  plaintiff 
the  defendant  had  furnished  an  engine  should  not  be  disturbed.  But  apart 
capable  of  moving  but  three  cars  at  a  from  the  objections  to  the  majority 
time  and  running  but  10  miles  an  opinion  which  are  thus  put  forward,  it 
hour,  and  the  plaintiff  had  known  it,  is  clearly  obnoxious  to  the  still  more 
could  he  justly  complain  of  it?  Would  fatal  one  that  whether  or  not  it  would 
such  an  engine,  in  any  legal  or  proper  have    been    negligence    to    supply    an 
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938.  [42]  — nor  where  the  risks  incident  to  using  them  were  not 
fully  understood  hy  the  injured  person.— There  is  also  a  third  class  of 
cases  which  is  not  controlled  by  the  doctrine, — those,  namely,  in 
which  the  servant,  from  lack  of  experience  or  some  other  canse,  was 
excusably  ignorant  of  the  properties  of  the  instrumentality  fur- 
nished.^ This  exception  is  implied  in  the  theory  that  the  doctrine  is 
at  least  partially  based  on  the  hypothesis  of  an  assumption  of  known 
risks  (see  §  932,  a,  ante),  and  is  merely  a  particular  application  of 
the  general  principle  that  it  is  culpable  to  expose  a  servant  to  any  risk 
which  he  does  not  comprehend  (see  §§  956,  957,  post),  or  of  the 
correlative  and  logically  equivalent  principle  that  a  servant  only 
undertakes  such  risks  as  he  appreciates.     See  chapter  l.,  post. 

engine  of  smaller  power,  the  agreement  mere  structural  or  qualitative  inferior- 
of  the  plaintiff  was  to  work  with  one  ity  and  specific  defects  implying  an 
of  greater  power,  and  that  it  was  con-  actual  deterioration,  it  should  not  be 
trary  to  one  of  the  fundamental  prin-  evaded  where  it  happens  to  operate  to 
ciples  of  the  law  of  employers'  liability  the  disadvantage  of  the  master. 
to  hold  that  he  undertook  the  risks  1  See,  for  example,  the  ruling  in 
arising  from  a  temporary  impairment  LomsiHlle  &  N,  R.  Co.  v.  Binion  (1894) 
of  that  power,  unless  it  was  shown  107  Ala.  645,  18  So.  75,  that  a  rail- 
that  he  appreciated  the  effect  of  the  road  company  which  employs  hand 
change  in  his  environment  caused  by  brakes,  some  of  which  have  stiff  and 
that  impairment.  The  opinion  of  the  others  limber  staffs,  differing  only  in 
majority  introduces  a  theory  of  vast  size,  the  latter  of  which  are  inherently 
scope,  which,  if  carried  out  to  its  logic-  dangerous  in  the  hands  of  an  inex- 
al  conclusions,  would  prevent  recovery  perienced  brakeman,  owes  the  duty  to- 
in  a  large  number  of  instances  in  which  such  brakeman  of  using  the  less  danger- 
it  is  now  allowed.  If  effect  is  to  be  ous  kind. 
given  at  all  to  the  distinction  between 
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(30MM0N  USAGE  AS  A  TEST  OF  THE  PERFORMANCE  OP  EMPLOYER'S 

DUTIES. 

939.  Competency  of  evidence  of  usage;  generally. 

940.  Doctrine  that  a  master  who  adopts  instrumentalities  in  common  use 

is,  as  matter  of  law,  free  from  negligence. 

941.  Applicability  of  the  doctrine  where  the  negligence  charged  has  rela- 

tion to  the  employment  of  servants. 

942.  — and  to  the  methods  of  work. 

943.  Doctrine  is  applicable  only  to  instrumentalities  in  good  repair. 

944.  Doctrine  not  applicable  where  the  negligence  charged  is  the  breach 

of  a  statute. 

945.  Relation  of  the  doctrine  to  that  which  allows  a  master  to  carry  on 

his  business  in  his  own  way. 

946.  Negligence  not  inferable  simply  from  the  fact  that  the  instrumen- 

tality or  method  adopted  was  one  not  in  common  use. 

947.  Doctrine  that  conformity  to  common  usage  is  not  conclusive  in  the 

master's  favor. 

948.  Negligence  not  predicable  -sf  the  failure  to  adopt  instrumentalities 

or  methods  not  in  general  use. 

949.  Proof  of  nonconformity  to  common  usage  warrants  inference  of  negli- 

gence. 

950.  What  kind  of  usage   is  competent  as  evidence  to  be  introduced  on 

the  question  of  due  care. 
a.  Competency  considered  with  reference  to  the  similarity  of  the 

circumstances. 
6.  The    number    of    employers    following    or    not    following    the 

usage. 

c.  The  territorial  extent  of  the  usage. 

d.  The  practice  of  the  defendant  himself. 

As  to  usage  considered  as  a  test  of  the  master's  performance  of  the 
duty  to  make  suitable  rules,  see  §  1115,  post. 

As  to  the  effect  of  the  master's  conformity  or  nonconformity  to  us- 
age, where  the  action  is  brought  under  statutes  modifying  the  common. 

law,  see  chapter  lxxiv.,  post. 
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939.  [43]  Competency  of  evidence  of  usage;  generally. — It  may  be 

laid  down  as  an  undisputed  proposition  that,  where  the  injury  com- 
plained of  was  caused  by  an  instrumentality  or  method  which,  at  the 
time  of  the  accident,  was  in  its  normal  condition,  evidence  going  to 
show  that  such  an  instrumentality  was  or  was  not  commonly  used  un- 
der similar  circumstances  by  persons  in  the  same  line  of  business  as 
the  defendant  is  always  competent  for  the  purpose  of  proving  that 
he  was  or  was  not  in  the  exercise  of  due  care  in  adopting  or  retraining 
that  instrumentality  as  a  part  of  his  plant.^ 

ISTor  is  it  disputed  that,  if  the  evidence  is  conflicting  as  to  whether 
such  machinery  is  in  common  and  ordinary  use,  the  question  of  negli- 
gence in  using  the  machinery  is  not  one  of  law,  but  of  fact  for  the 
jury.^ 

There  is,  however,  a  remarkable  conflict  of  opinion  as  to  the  ex- 
tent of  a  court's  right  to  set  aside  or  control  verdicts  based  upon  the 
defendant's  conformity  or  nonconformity  to  common  usage. 

iTMs  doctrine  is  taken  for  granted  33  Ky.  L.  Rep.  106,  109  S.  W.  308; 
in  all  the  cases  cited  in  the  following  Myers  v.  Budson  Iron  Co.  (1889)  150 
sections,  and  is  explicitly  affirmed  in  Mass.  130,  15  Am.  St.  Rep.  176,  22  N. 
the  following  cases,  among  others :  E.  631 ;  Lynch  v.  Saginaw  Valley  Trao- 
Walash  R.  Co.  Y.  McDaniels  {1SS2)  107  tion  Go.  (1908)  153  Mich.  174,  21 
U.  S.  454,  27  L.  ed.  605,  2  Sup.  a.  L.R.A.(N.S.)  774,  116  N.  W.  983; 
Rep.  932;  Baird  v.  Reilly  (1899)  35  Smith  v.  Fordyce  (1905)  190  Mo.  1, 
C.  C.  A.  78,  63  U.  S.  App.  157,  92  Fed.  88  S.  W.  679;  Sailer  v.  Friedman  Bros. 
884  (similar  ruling);  Holland  v.  Ten-  Shoe  Co.  (1908)  130  Mo.  App.  712,  109 
nessee  Coal,  Iron  &  R.  Co.  (J 890)  91  S.  W.  794;  Belleville  Stone  Co.  v.  Gom- 
Ala.  444,  12  L.R.A.  232,  8  So.  524;  ben  (1898)  61  N.  J.  L.  353,  39  Atl. 
Richmond  &  D.  R.  Co.  v.  Jones  (1890)  641,  affirmed  in  (1898)  62  N.  J.  L.  449, 
92  Ala.  218,  9  So.  276;  Hennesey  v.  45  Atl.  1090  (not  error  to  admit  evi- 
Bingham  (1899)  125  Gal.  627,  58  Pae.  denee  of  the  manner  in  which  swinging 
200;  Pennsylvania  Go.  v.  Eanlcey  drag  ropes  in  other  quarries  were  sup- 
(1879)  93  111.  580  (admitted  here  with  ported,  so  as  to  prevent  them  from  in- 
special  reference  to  the  question  as  to  juring  the  workmen)  ;  Glennon  v.  Star 
what  degree  of  vigilance  the  servant  Go.  (1909)  130  App.  Div.  491,  114  N. 
was  bound  to  exercise.  See  §§  923  et  Y.  Supp.  1044,  affirmed  in  (1910)  197 
seq.,  ante)  ;  Atchison,  T.  &  S.  F.  R.  Go.  N.  Y.  597,  91  N.  E.  1113;  Eelms  v. 
V.  Aldsdurf  (1893)  47  111.  App.  200;  South  Atlantic  Waste  Co.  (1909)  151 
Stover  Mfg.  Co.  v.  Millane  (1900)  89  N.  C.  370,  66  S.  E.  312;  Laporte  v. 
111.  App.  532;  Indiana,  I.  &  I.  R.  Go.  Cook  (1901)  22  R.  I.  554,  48  Atl.  798 
V.  Bundy  (1899)  152  Ind.  590,  53  N.  (not  error,  in  an  action  for  injuries 
E.  175;  Austin  v.  Chicago,  R.  I.  d  P.  sustained  by  the  caving  in  of  a  trench 
R.  Co.  (1895)  93  Iowa,  236,  61  N.  W.  in  which  the  plaintiff  was  at  work,  to 
849 ;  Anderson  v.  Illinois  C.  R.  Co.  admit  evidence  as  to  the  custom  of 
(1899)  109  Iowa,  524,  80  N.  W.  561  shoring  up  trenches  of  like  character 
(error  to  refuse  to  allow  plaintiff  to  under  similar  circumstances)  ;  Southern 
prove  what  were  the  ordinary  imple-  R.  Co.  v.  Blanford  (1906)  105  Va.  373, 
ments  for  the  work  in  question )  ;  Thayer  54  S.  E.  1. 

V.  Smoky  Hollow  Coal  Co.    (1903)    121  ^  Swift  &  Go.  v.  Holoubek   (1900)   60 

Iowa,    121,    96    N.    W.    718;    Louisville  Neb.   784,   84  N.   W.   249    (first  appeal 

Bolt   &   Iron   Go.   v.   Hart    (1906)    122  [1898]    55   Neb.   228,   75   N.   W.   584); 

Ky.    731,    92     S.    W.    951;     Louisville  Bart  v.  Cascade  Timher  Go.    (1905)    S9 

Yeneer   Mills    Go.   v.    Clemonts    (1908)  Wash.  279,  81  Pae.  738. 


§  940] 
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940.  [44]  Doctrine  that  a  master  who  adopts  instrumentalities  in 
common  use  is,  as  matter  of  law,  free  from  negligence. — A  doctrine 
whicli  has  been  extensively  applied  may  be  enunciated  thus :  Where 
the  only  inference  that  can  reasonably  be  drawn  from  the  evidence  is 
that  the  master  conformed  to  the  general  usage  of  the  average  mem- 
ber of  his  trade  or  profession  in  respect  to  the  adoption  or  retention  of 
the  instrumentality  in  question,  he  may  be  declared,  as  a  matter  of 
law,  to  have  been  in  the  exercise  of  due  care.  The  language  in  which 
this  doctrine  is  formulated  or  referred  to  would,  if  taken  literally, 
often  convey  the  idea  that  the  generality  of  the  usage  and  the  simi- 
larity of  the  business  or  establishment  of  which  the  usage  is  adduced 
as  a  standard  of  comparison  are  the  only  points  to  be  considered,  and 
that  the  manner  in  which  that  business  or  establishment  is  conducted 
and  the  character  of  the  persons  engaged  in  it  are  not  material  factors 
in  the  qiiestion  to  be  determined.^  But  it  is  clear  that,  under  the 
general  principles  of  the  law  of  negligence,  these  latter  elements  must 


IThus,  we  find  such  unqualified  state- 
ments as  the  following:  "Whatever  is, 
according  to  the  general,  usual,  and 
ordinary  Course,  adopted  by  those  in 
the  same  business,  is  reasonably  safe 
within  the  meaning  of  the  law."  And, 
that  a  jury  cannot  be  permitted  to  set 
up  its  judgment  against  the  general 
customs  of  the  business.  Kehler  v. 
Schwenk  (1891)  144  Pa.  348,  13  L.R.A. 
374,  27  Am.  St.  Rep.  633,  22  Atl.  910. 
"No  inference  of  negligence  can  arise 
from  evidence  which  shows  that  the 
implement  was  such  as  is  ordinarily 
used  for  like  purposes  by  persons  en- 
gaged in  the  same  kind  of  business." 
Bohn   V.    Chicago,    R.    I.    &    P.    R.    Co. 

(1891)  106  Mo.  429,  17  S.  W.  580.  To 
the  same  eflfect,  Chrisiner  v.  Bell  Teleph. 
Go.  (1906)  194  Mo.  189,  6  L.R.A.(N.S.) 
492,  92  S.  W.  378;  Brands  v.  St.  Louis 
Car  Co.   (1908)   213  Mo.  698,  18  L.R.A. 

(N.S.)  701,  112  S.  W.  511;  Saversnick 
V.  SohwarzcMld  &  S.  Co.  (1910)  141 
Mo.  App.  509,  125  S.  W.  1192;  Beck- 
man  V.   Anheuser-Biisch  Brewing  Asso. 

(1903)  98  Mo.  App.  555,  72  S.  W.  710; 
Harrington  v.  Walash  R.  Co.  (1904) 
104  Mo.  App.  663,  78  S.  W.  662;  Rol- 
him  V.  Big  Circle  Min.  Co.  (1904)  105 
Mo.  App.  78,  79  S.  W.  480;  Robinson 
V.  8t.  Louis  &  S.  F.  R.  Co.  (1908)  133 
Mo.  App.  101,  112  S.  W.  730;  Moell- 
man  v.   Cieze-Henselmeier  Lumher  Co. 

(1908)  134  Mo.  App.  485,  114  S.  W. 
1023;  Shimners  v.  Mullins  (1909)  136 
M.  &  S.  Vol.  III.— 159. 


Mo.  App.  298,  117  S.  W.  91.  See,  how- 
ever, Missouri  decisions  in  §§  947,  948, 
post. 

"A  party  entering  upon  a  particular 
employment  assumes  the  risk  and  perils 
usual  thereto,  when  the  usual  and  cus- 
tomary means  to  guard  against  acci- 
dents are  adopted."  King  v.  Ford  River 
Lumber  Co.  (1892)  93  Mich.  172,  53 
N.  W.  10. 

"It  is  sufficient  if  the  macliinery  is 
of  a  kind  in  general  use."  Davis  v. 
Augusta  Factory  (1893)  92  Ga.  712, 
18  S.  E.  974. 

In  Baylor  v.  Delaware,  L.  &  W.  R. 
Co.  (1878)  40  N.  J.  L.  23,  29  Am.  Rep. 
208,  the  court,  in  holding  that  a  brake- 
man  who  sued  for  injuries  caused  by 
a  low  overhead  bridge  should  have  been 
nonsuited,  said:  "He  was,  according 
to  his  own  showing,  an  employee  of  the 
defendant,  injured  by  one  of  the  dan- 
gers of  the  business  in  which  he  volun- 
tarily engaged.  There  was  no  evidence 
to  show,  nor  was  there  pretense  that 
it  was  customary  for  railroad  com- 
panies to  build  iDridges  spanning  the 
public  roads  with  an  elevation  suiS- 
cient  to  admit  of  a  man  to  pass  under 
who  is  standing  upright  on  the  top 
of  a  car.  Such  is  not  the  practice  of 
this  company,  nor  of  any  other,  so  far 
as  appears.  Such  structures  would 
often  be  inconvenient,  and  sometimes, 
perhaps,  impracticable.  It  is,  therefore, 
quite  plain  that  the  defendant  did  not 
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be  material,  and  that  the  test  really  propounded  is  not  usage  of  any 
employers,  however  imprudent  and  unskilful,  or  of  any  concerns,  how- 
ever ill  regulated,  but  the  usage  prevailing  among  prudent  and  skil- 
ful employers  and  in  well-regulated  concerns.  That  this  is  the  actual 
position  taken  is  shown  by  the  following  extract  from  the  opinion  in 
a  leading  decision  by  a  court  which  has  been  one  of  the  most  uncom- 
promising exponents  of  the  doctrine  now  under  discussion : 

"All  the  cases  agree  that  the  master  is  not  bound  to  use  the  newest 
and  best  appliances.  He  performs  his  duty  when  he  furnishes  those 
of  ordinary  character  and  reasonable  safety,  and  the  former  is  the 

owe  any  duty  to  this  plaintiff  not   to  of  trade  and  manufacture  sanctions  as 

subject  him  to  the  danger  into  which  reasonably  safe"  has  been  held  not  to 

he  fell."     It   has   been   held   proper   to  impose    any    additional    obligation    on 

instruct  a  jury  that  an  employer  dis-  the  master,  but   to  relax  in  his  favor 

charges  his  duty  towards  his  employees  the  rigor  of  the  rule  requiring  him  to 

in   that  respect,   if  he  furnishes   appli-  use   ordinary   care   in   the   selection   of 

auces   which   are   in   common   and   gen-  his   machinery.      Washington   &    (?.    R. 

eral  use  throughout  the  country  in  the  Go.  v.  McDade    (1890)    135  U.   S.   554, 

same  or  similar  lines  of  work."     Shad-  34   L.  ed.   235,   10   Sup.   Ct.   Rep.   1044 

ford  V.  Ann  Arhor  Street  R.  Co.  (1897)  (as    to    this    decision,    see    further,    § 

111    Mich.    390,    69   N.    W.    661.     Lan-  947,  post). 

guage  of  the  same  unqualified  descrip-  It  has  been  laid  down  that  a  verdict 
tion  is  also  found  in  the  following  cases,  against  the  defendant  based  on  the 
as  well  as  others  cited  in  this  section:  theory  that  he  was  guilty  of  a  want 
Rogers  V.  Louisville  d  N.  R.  Co.  (1898)  of  ordinary  care  in  furnishing  a  cer- 
88  Fed.  462  (the  doctrine  applied  in  tain  appliance  cannot  stand,  where  the 
other  Federal  decisions  is  less  favorable  jury  have  also  found  that  such  ap- 
to  the  master.  See  §  947,  post)  ;  Wash-  pliance  was  a  usual  one  and  usually 
ington  Asphalt  Block  d  Tile  Co.  v.  found  safe.  Innes  v.  Milwaukee  (1897) 
Maokey  (1899)  15  App.  D.  C.  410;  96  Wis.  170,  70  N.  W.  1064. 
Sappenfield  V.  Main  Street  &  Agri.  Park  In  Reese  v.  Bershey  (1894)  163  Pa. 
R.  Co.  (1891)  91  Cal.  48,  27  Pac.  590  253,  43  Am.  St.  Rep.  795,  29  Atl.  907, 
{arguendo;  but  see  the  other  California  evidence  of  a  custom  to  have  similar 
cases  to  the  contrary  effect,  cited  in  machines  unguarded  was  denied  to  be 
§  947,  post)  ;  Haines  v.  Spencer  (1909)  conclusive  in  the  master's  favor,  but 
92  C.  C.  A.  658,  167  Fed.  266;  Grace  this  was  merely  because  the  evidence 
V.  dole  StovG  &  Range  Co.  (1907)  40  was  offered  in  a  case  where  the  machine 
Ind.  App.  326,  82  N.  E.  99;  Travis  v.  in  question  was  usually  guarded,  but 
Kansas  City  Southern  R.  Co.  (1908)  the  guard  had  been  removed  on  the  oc- 
121  La.  885,  46  So.  909  (switch  yard  casion  of  the  accident, 
not  lighted)  ;  Camp  Point  Mfg.  Co.  v.  The  rule  that  a  master  is  not  bound 
Ballou  (1874)  71  111.  417  (but  see  to  supply  the  latest  and  best  improve- 
lUinois  cases  to  the  contrary  effect,  ments  for  the  use  of  his  employees  ap- 
as  cited  in  §  947,  post)  ;  Dingley  v.  plies  to  electrical  appliances,  it  being 
Star  Knitting  Co.  (1890)  58  Hun,  605,  sufficient  for  him  to  furnish  such  as 
12  N.  Y.  Supp.  31,  affirmed  in  (1892)  are  in  general  use  and  generally  re- 
in 134  N.  Y.  552,  32  N.  E.  35;  Pitts-  garded  as  reasonably  safe.  Lancaster 
iurgh  &  G.  R.  Co.  v.  Sentemeyer  (1879)  v.  Central  City  Light  &  P.  Co.  {Dean 
92  Pa.  276,  37  Am.  Rep.  684;  Payne  v.  Central  City  Light  &  P.  Go.)  (1910) 
v.  Reese  (1882)  100  Pa.  301;  Fritz  v.  137  Ky.  355,  27  L.R.A.(N.S  )  181  125 
Salt  Lake  &  0.  Gas  &  E.  L.  Go.   (1899)  S.  W.  739. 

18  Utah,  493,  56  Pac.  90.  The   rule   as   to   whether   the  master 

An  instruction  to  the  effect  that  an  has  exercised  due  care  in  furnishing  ap- 

employer  has  "a  right  to  use  and  em-  plianees  for  his   servant  "is  the  usage 

ploy  such  machinery  as  the  experience  of    the    business,    negligence    not    being 
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test  of  the  latter;  for,  in  regard  to  the  style  of  implement  or  nature 
of  the  mode  of  performance  of  any  work,  'reasonably  safe'  means  safe 
according  to  the  usages,  habits,  and  ordinary  risks  of  the  business. 
Absolute  safety  is  unattainable,  and  employers  are  not  insurers. 
They  are  liable  for  the  consequences,  not  of  danger,  but  of  negli- 
gence ;  and  the  unbending  test  of  negligence  in  methods,  machinery, 
and  appliances  is  the  ordinary  usage  of  the  business.  No  man  is  held 
by  law  to  a  higher  degree  of  skill  than  the  fair  average  of  his  profes- 
sion or  trade,  and  the  standard  of  due  care  is  the  conduct  of  the  aver- 
age prudent  man.  The  test  of  negligence  in  employers  is  the  same, 
and  however  strongly  they  may  be  convinced  that  there  is  a  better  or 
less  dangerous  way,  no  jury  can  be  permitted  to  say  that  the  usual 
and  ordinary  way,  commonly  adopted  by  those  in  the  same  business, 
is  a  negligent  way  for  which  liability  shall  be  imposed.  Juries  must 
necessarily  determine  the  responsibility  of  individual  conduct,  but 
they  cannot  be  allowed  to  set  up  a  standard  which  shall,  in  effect,  dic- 
tate the  customs  or  control  the  business  of  the  community."  ^ 

Several  of  the  courts  in  their  statements  of  the  doctrine  give  prom- 
inence to  the  fact  that  the  legal  standard  is  the  usage  of  prudent  men 


and  well-regulated  concerns.* 

imputable  where  the  machinery  in  ques- 
tion is  that  which  is  generally  em- 
ployed." Haines  v.  Spencer  (1909)  92 
C.  C.  A.  658,  167  Fed.  266. 

"The  unbending  test  of  negligence  in 
methods,  machinery,  and  appliances  is 
the  ordinary  usage  of  the  business." 
Soutliern  R.  Co.  v.  Lewis  (1910)  110 
Va.  847,  67  S.  E.  357.  A  similar  state- 
ment was  made  in  Weed  v.  CMoago, 
St.  P.  M.  £  0.  R.  Co.  (1904)  5  Neb. 
(Unof.)    623,  99  N.  W.  827. 

«  Titus  V.  Bradford,  B.  &  K.  R.  Go. 
(1890)  136  Pa.  618,  20  Am.  St.  Eep. 
944,  20  Atl.  517;  and  see  Patton  v. 
Alberta  R.  &  Coal  Co.  (1905)  2  Terr. 
L.  Rep.  438;  Soimrd  v.  American  Car 
Co.  (1909)  66  W.  Va.  266,  66  S.  E. 
329. 

It  is  error  to  submit  to  the  jury  the 
question  whether  a  railroad  company 
was  negligent  in  furnishing  for  use  an 
engine  which  was  of  the  kind  in  general 
use  and  reasonably  suited  for  the  pur- 
pose contemplated.  Central  R.  Co.  v. 
Ray   (1907)   129  Ga.  349,  58  S.  E.  844. 

This  is  quoted  with  approval  in  Pauza 
V.  Lehigh  Valley  Goal  Go.  (1911)  231 
Pa.  577,  80  Atl.  1126,  where  the  court 
disapproved  of  the  charge  of  the  trial 


court  to  the  effect  that  the  jury  were 
to  use  their  own  judgment  as  to  what 
was  the  proper  installation  of  trolley 
wires,  although  there  was  evidence  that 
they  had  been  installed  in  the  custom- 
ary way. 

3  "It  is  suflficient  fulfilment  of  duty 
to  adopt  such  [inventions  and  ap- 
pliances] as  are  ordinarily  in  use  by 
prudently  conducted  roads  engaged  in 
like  business  and  surrounded  by  like 
circumstances."  Louisville  &  2V.  R.  Co. 
v.  Allen   (1885)    78  Ala.  494. 

"We  know  of  no  way  of  determining 
what  ordinary  care  is,  except  to  ascer- 
tain what  men  of  ordinary  care  and 
prudence,  engaged  in  a  similar  business 
on  their  own  account  and  for  their  own 
profit  and  success,  are  in  the  habit  of 
doing."  Kansas  &  T.  Coal  Co.  v.  Broxon- 
Ue   (1895)   60  Ark.  582,  31  S.  W.  453. 

"The  duty  of  the  defendant  was  to 
furnish  a  place  as  safe  and  free  from 
danger  as  other  persons  of  ordinary 
care,  prudence,  and  caution,  engaged 
in  like  business  and  in  like  circum- 
stances, ordinarily  furnished."  PryMl- 
ski  V.  Northwestern  Coal  R.  Co.  (1898) 
98  Wis.  413,  74  N.  W.  117. 

Reasonable    safety    is    "measured    by 
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But  there  is  no  reason  for  supposing  that  these  differences  of  lan- 
guage are  indicative  of  any  actual  corresponding  differences  of  opin- 
ion as  to  the  standards  by  which  the  master's  exercise  of  due  care  is 
measured.     In  the  subjoined  note,  therefore,  in  which  are  collected 


the  standard  of  good  railroading."  Bal- 
hoff  V.  Michigan  C.  R.  Go.  (1895)  106 
Mich.   606,   65   N.   W.   592. 

A  maater  "is  not  bound  to  possess  or 
exercise  unusual  foresight,  or  to  dis- 
cover and  adopt  unusual  expedients, — 
that  is,  expedients  not  used  by  the  most 
careful  masters,  but  which  may  appear 
valuable  when  the  matter  is  reviewed 
in  the  light  of  subsequent  events." 
Oook  v.  Bell  (1857)  20  So.  Sess.  Cas. 
2d  series,  137,  per  McNeill,  Ld.  Pres.; 
Firmighan  Y.  Peters  (1861)  23  Sc.  Sess. 
Cas.  2d  series,  260,  per  Ld.  Inglia. 

The  question  is  not  alone  whether 
the  device  which,  as  is  alleged,  should 
have  been  adopted,  is  serviceable  in 
decreasing  the  risks  of  the  work,  but 
whether  it  is  so  manifestly  serviceable 
as  to  command  the  consensus  of  intel- 
ligent men  in  the  same  business  so 
generally  as  that  it  cannot  be  reason- 
ably ignored  or  disregarded.  Louisville 
&  N.  R.  Go.  v.  Hall  (1890)  91  Ala. 
112,  24  Am.  St.  Rep.  863,  8  So.  371 
(said  as  to  the  adoption  of  whipping- 
straps  to  warn  trainmen  of  the  proxim- 
ity of  low  overhead  bridges). 

In  Guinard  v.  Knapp-Stout  &  Go.  Go. 
(1897)  95  Wis.  482,  70  N.  W.  671,  it 
was  held  to  be  error  to  give  the  follow- 
ing charge:  "If  the  defendant  fur- 
nished plaintiff  a  place  which  was  as 
safe  and  free  from  danger  as  other 
persons  of  ordinary  care,  engaged  in 
like  business  and  under  like  circum- 
stances, ordinarily  furnish,  then  you 
will  find  for  the  defendant  on  such  fact; 
but  not  if  you  find  that  places  pro- 
vided by  such  other  employers  of  labor 
for  their  workmen  or  servants  are  not 
reasonably  safe  places  in  which  their 
men  are  obliged  to  work."  The  court 
said:  "Having  observed  such  degree 
of  care  as  ordinarily  prudent  men  en- 
gaged in  the  same  business  observe,  the 
law  is  satisfied,  and  no  liability  arises 
from  accidents  which  may  then  happen, 
although  they  might  have  been  prevent- 
ed by  the  exercise  of  a  greater  degree 
of  care.  No  person  is  required  to  exer- 
cise a  greater  degree  of  caution  and 
prevision  than  is  exercised  by  tlie  mass 
of   mankind.     More   care   than   that   is 


usually  impracticable.  Ordinarily,  the 
very  highest  degree  of  care  possible 
will  defeat  the  success  of  the  enterprise. 
The  law  aims  to  be  practical,  and  to 
favor  what  is  practicable.  The  standard 
by  which  the  liability  of  the  defend- 
ant is  to  be  tested  is  the  standard 
which  the  law  has  provided.  The  jury 
may  not  be  allowed  to  make  a  new  one, 
to  suit  their  inclination,  in  the  par- 
ticular case." 

"The  general  rule  is  also  that  if  the 
employer  furnish  such  a  place  or  ap- 
pliance as  is  in  general  use  among  em- 
ployers of  ordinary  caution  and  pru- 
dence in  the  same  line  of  business,  under 
the  same  circumstances,  he  has  dis- 
charged the  duty  imposed  on  him.  The 
place  or  appliance  so  furnished  is,  in 
a  legal  sense,  'reasonably  safe.' " 
YazdzewsU  v.  Barker  (1907)  131  Wis. 
494,  120  Am.  St.  Rep.  1059,  111  N.  W. 
689. 

"No  jury  can  be  permitted  to  say 
that  the  usual  and  ordinary  way  com- 
monly adopted  by  those  in  the  same 
business  is  a  negligent  way,  for  which 
liability  shall  be  imposed."  Goin  v. 
John  B.  Talge  Lounge  Go.  (1909)  222 
Mo.  488,  25  L.R.A.(N.S.)  1179,  121  S. 
W.  1,   17  Ann.   Cas.  888. 

For  other  cases  in  which  this  factor 
is  also  emphasized,  see  Northern  P.  R. 
Co.  V.  Blake  (1894)  11  C.  C.  A.  93, 
27  U.  S.  App.  190,  63  Fed.  45;  H.  D. 
Williams  Gooperage  Go.  v.  Headrick 
(1908)  86  C.  C.  A.  548,  159  Fed.  680; 
Georgia  P.  R.  Co.  v.  Propst  (1887)  83 
Ala.  518,  3  So.  764;  Richmond  &  D.  R. 
Go.  V.  Jones  (1890)  92  Ala.  218,  9 
So.  276;  Mary  Lee  Goal  &  R.  Go.  v. 
Chamlliss  (1892)  97  Ala.  171,  11  So. 
897;  Kansas  City,  M.  &  B.  R.  Co.  v. 
Burton  (1892)  97  Ala.  240,  12  So.  88; 
Walash,  St.  L.  d  P.  R.  Co.  v.  Locke 
(1887)  112  Ind.  404,  2  Am.  St.  Rep. 
193,  14  N.  E.  391;  Indiana,  I.  d  I.  R. 
Co.  V.  Bundy  (1899)  152  Ind.  590,  53 
N.  E.  175;  Choctaw,  0.  &  G.  R.  Co. 
V.  Nicholas  (1899)  3  Ind.  Terr.  40, 
53  S.  W.  475;  Gregory  v.  Chicago,  M 
&  St.  P.  R.  Go.  (1911)  42  Mont.  551, 
113  Pac.  1123;  Sparks  v.  River  £  Bar- 
hor   Im-prov.    Co.    (1907)    74   N.   J.   L. 
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the  cases  in  which  common  nsage  was  held,  as  a  matter  of  law,  to 

repel  the  inference  of  culpability,  it  has  been  deemed  permissible  to 
group  together  both  the  decisions  in  which  it  is  expressly  recognized 

that  it  is  the  usage  of  the  prudent  man  or  the  well-regulated  concern 

that  is  the  gauge  and  standard  of  the  master's  liability,  and  the  de- 
cisions which  seem  to  lay  the  whole  stress  upon  the  generality  of  the 
usage.* 

Other  decisions  to  the  same  effect  are  collected  in  §  1065,  post. 

838,  67  Atl.  600;   Beiser  v.  Oitvoinnati  mond  &  D.  R.  Go.  v.  Risdon  (1891)   87 

Abattoir  Co.   (1910)   141  App.  Div.  400,  Va.   335,   12   S.   E.   786,   Lewis,  J.,   dis- 

126  N.  Y.    Supp.   265;    Columbus   &  X  senting     (unblocked    frog    of    standard 

R.    Co.    V.    Webb    (1861)    12    Ohio    St.  make);   Lake  Shore  &  M.  8.  R.  Co.  v. 

475;   Burns  v.   New   York,  P.  &  B.  R.  McCormick    (1881)    74  Ind.  440    (judg- 

Co.    (1892)    20  R.  I.  789,  38  Atl.  926;  ment  entered  for  defendant  on  special 

Coal   Creek   Min.   Co.   v.   Davis    (1891)  findings,  one  of  which  was  to  the  effect 

90  Tenn.  711,  18  S.  W.  387;  Boyle  v.  that  the  frog  which  caused  the  injury 
Union  P.  R.  Co.   (1903)    25  Utah,  420,  _  was  the  same  as  those  used  by  the  prin- 

71  Pac.  988.  cipal   roads   in   the   country)  ;    Spencer 

4  See    notes    to    Wiita    v.    Interstate  v.  Nino  York  C.  &  H.  R.  R.  Co.   (1893) 

Iron  Co.  16  L.R.A.(N.S.)   128,  and  Dean  67  Hun,  196,  22  N.  Y.  Supp.  100  (negli- 

V.  Central  City  Light  &  P.  Go.  27  L.E.A.  genee    not    inferable    from    absence    of 

(N.S.)    181.  blocking,    where    there    is    no    evidence 

( a )   Instrumentalities  of  railic-ay  com-  that  blocking  is  in  general  use  on  other 

panics. — Wabash,    St.    L.    &    P.    R.    Co.  roads)  ;  Rajotte  v.  Canadian  P.  R.  Co. 

V.  Locke    (1887)    112   Ind.   404,   2  Am.  (1889)    5   Manitoba   L.   Rep.   365    (un- 

St.  Rep.  193,   14  N.  E.  391    (unusually  blocked    frogs;    no    evidence    that    they 

tall   brakeman,    standing    on    top    of    a  had  become  obsolete)  ;  Pennsylvania  Go. 

freight  car  somewhat  higher  than  com-  v.  Hankey    (1879)    93   111.  580    (unbal- 

mon,  struck  a  telegraph  wire  and  was  lasted  side  track)  ;  Atchison,  T.  &  S.  F. 

dragged    down);    Baylor    v.    Delaware,  R.   Go.  v.  Alsdurf    (1892)    47   111.  App. 

L.  &  W.  R.  Co.    (1878)   40  N.  J.  L.  23,  200  (spaces  between  ties  on  a  side  track 

29  Am.  Rep.  208  (low  overhead  bridge)  ;  not  completely  filled  up;   see,  however, 

Pahlan  v.  Detroit,   G.  H.  &   M.  R.   Co.  Illinois   cases   in   §   947,   post)  ;    Hurst 

(1899)    122   Mich.   232,   81   N.   W.   103  v.  Kansas  City,  P.  &  G.  R.  Go.    (1901) 

(coal  bin  close  to  track  injured  plain-  163  Mo.  309,  85  Am.  St.  Rep.  539,  63 

tiff    while    he    was    pushing    a    car)  ;  S.    W.    695     (injury    caused   by    gravel 

Sheeler    v.    Chesapeake    &    0.    R.    Go.  placed  in   piles   in  a  railway  yard  for 

(1885)    81   Va.    188,   59   Am.   Rep.   654  ballasting     purposes);     Smith     v.     St. 

(fireman  while  leaning  out  of  his  engine  Louis,  E.  C.  d  N.  R.  Co.  (1879)  69  Mo. 

was  struck  by  the  timbers  of  a  bridge  32,   33  Am.  Rep.  484    (U-rail  used  for 

which  was  of  the  same  width  as  several  a  guard  rail   instead  of   a   T-rail ;    see, 

others    in    the    same    state)  ;    Sisco    v.  however,  Missouri  case  cited  in  §  947, 

Lehigh  &  H.  R.   Co.    (1895)    145  N.  Y.  post);    Sheeler  v.   Chesapeake  &  0.  R. 

296     41   N.   E.   90    (train   hand   struck  Co.    (1885)    81    Va.   188,   59   Am.   Rep. 

by  mail  catcher)  ;  Murray  v.  New  York  654    (sides  of  bridge  dangerously  close 

C   &  H    R   R    Co.   (1900)   55  App.  Div.  to  track);    Soidmore  v.   Milwaukee,  L. 

344     66    N     Y.    Supp.    856     (engineer  S.   d:   W.   R.  Go.    (1895)    89   Wis.   188, 

struck    by    water    plug    between     two  61  N.  W.  765  ("clearing  post"  near  the 

tracks;     no    evidence     that     conditions  junction    of    main    and    side    tracks); 

were  different  on  other  roads;   plaintiff  Randall  v.  Baltimore  &  0.  R.  Co.  (1883) 

nonsuited)  ;  Bennett  v.  Long  Island  R.  109  U.  S.  478,  27   L.  ed.  1003,  3  Sup. 

Co     (1900)    163  N.  Y.  1,  57  N.  E.  79,  Ct.    Rep.    322    (ground-switch    between 

reversing    (1897)    21   App.   Div.   25,   47  two  tracks;   one  of  the  elements  of  the 

N    Y    Supp.  258    (switch  without  lock  decision  was  that  it  was  of  the  ordinary 

or   taro-et  on  a  temporary  siding  on  a  pattern;     see,    however,    Federal    cases 

new    road    under    construction);    Rich-  in  §  947,  post);   Bmson  v.  _A  eic   York, 
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The  qualification  of  the  doctrine,  viz.,  that  common  usage  is  a  de- 
fense, as  matter  of  law,  only  where  the  evidence  that  there  is  such  a 

A".  H.  d  B.  R.  Co.  (1901)  23  R.  I.  147,  (1906)  35  Colo.  539,  86  Pac.  749,  9 
49  Atl.  689  (brakeman,  when  attempt-  Ann.  Cas.  994  (location  of  mail  crane)  ; 
ing  to  step  from  one  car  to  another  on  Cleveland,  C.  C.  d  St.  L.  R.  Co.  v.  Eaas 
a  dark  night,  fell  through  a  hole  cut  (1905)  35  Ind.  App.  626,  74  N.  E.  1003 
in  the  projecting  part  of  the  roof  to  (bridge  of  standard  width)  ;  Turner  v. 
admit  of  trainmen  reaching  the  lad-  Detroit  Southern  R.  Co.  (1904)  137 
der)  ;  Baxter  v.  Chicago  d  N.  W.  R.  Mich.  142,  100  N.  W.  268  (car  of  stand- 
Co.  (1899)  104  Wis.  307,  80  N.  W.  644  ard  width)  ;  Mayer  v.  Detroit,  Y.  A.  A. 
(unsafe  locomotive  boiler);  Davis  v.  d  J.  R.  Co.  (1905)  142  Mich.  459,  105 
Baltimore  d  0.  R.  Co.  (1893)  152  Pa.  N.  W.  888  (street  car  not  fitted  with 
314,  25  Atl.  498  (box  car  with  no  plat-  sand  boxes  and  sand);  Healy  v.  Buf- 
form  or  guard  rail  at  either  end  was  falo,  R.  d  P.  R.  Co.  (1906)  111  App. 
used  as  a  caboose)  ;  Richmond  £  D.  Div.  618,  97  N.  Y.  Supp.  801  (water- 
R.  Co.  V.  Jones  (1890)  92  Ala.  218,  guage  guard  in  general  use)  ;  McGregor 
9  So.  276  (drawhead  of  a  certain  pat-  v.  Pennsylvania  R.  Go.  (1905)  212  Pa. 
tern)  ;  Georgia  P.  R.  Co.  v.  Propst  482,  61  Atl.  1017  (railroad  company 
(1887)  83  Ala.  518,  3  So.  764  (draw-  not  negligent  in  failing  to  provide  au- 
heads  of  a  certain  pattern)  ;  Xorthern  tomatic  switch)  ;  Southern  R.  Co.  v. 
1'.  R.  Co.  V.  Blal<e  (1894)  11  C.  C.  A.  Lewis  (1910)  110  Va.  847,  67  S.  E. 
93,  27  U.  S.  App.  190,  63  Fed.  45  357  (location  of  switch  stand), 
(double  dead-woods;  see,  however,  the  (b)  Instrumentalities  in  other  hinds 
Federal  decisions  cited  in  §  947,  post)  ;  of  business. — A  master  is  not  under  any 
Osborne  v.  Knox  d  L.  R.  Co.  (1877)  duty  to  box  a  shaft  on  which  is  a  pro- 
68  Me.  49,  28  Am.  Rep.  16  (double  jecting  set-screw,  or  to  change  it  for  a 
deadwoods)  ;  Burns  v.  Chicago,  M.  d  safer  kind.  Keats  v.  National  Eeeling 
St.  P.  R.  Go.  (1886)  69  Iowa,  450,  58  M<u>h.  Co.  (1895)  13  C.  C.  A.  221,  21 
Am.  Rep.  227,  30  N.  W.  25  (failure  to  U.  S.  App.  656,  65  Fed.  940.  See,  how- 
adopt  "Potter"  draft-irons  with  three  ever.  Federal  decisions  cited  in  §  947, 
couplings,  held  not  to  be  negligence,  as  post.  Rooney  v.  Sewall  d  D.  Cordage 
it  appeared  that  the  simple  coupling  Go.  (1894)  161  Mass.  153,  36  N.  E. 
was  still  extensively  used;  see,  however,  789;  Hale  v.  Cheney  (1893)  159  Mass. 
Iowa  cases  in  §  947,  post)  ;  Henry  v.  268,  34  N.  E.  255  (boy  of  sixteen  was 
Staten  Island  R.  Co.  (1880)  81  N.  Y.  injured  here);  Goodnow  v.  Walpole 
373  (fact  that  brakes  in  question  were  Emery  Mills  (1888)  146  Mass.  261,  15 
such  as  were  in  common  use  on  dirt  N.  E.  576;  Demers  v.  Marshall  (1899) 
cars  was  one  of  the  elements  men-  172  Mass.  548,  52  N.  E.  1066,  s.  c. 
tioned);  Carey  v.  Boston  d  M.  R.  Co.  (1901)  178  Mass.  9,  59  N.  E.  454; 
(1893)  158  Mass.  228,  33  N.  E.  512  Kreider  v.  Wisconsin  River  Paper  d 
(projecting  bolt  on  lever  of  hand  car  Pulp  Co.  (1901)  110  Wis.  645,  86  N. 
caught  a  section  man's  clothes)  ;  Bohn  W.  662;  Hoffman  v.  American  Foundry 
V.  Chieago,  R.  I.  d  P.  R.  Co.  (1891)  Co.  (1897)  18  Wash.  287,  51  Pac.  385; 
106  Mo.  429,  17  S.  W.  580  (use  of  bridge  Lewis  v.  Simpson  (1892)  3  Wash.  641, 
timber  as  a  lever  to  raise  a  broken  29  Pac.  207  (see,  however,  Washington 
turntable;  see,  however,  Missouri  case  decisions  in  §  947,  post). 
in  §  947,  post)  ;  Bedford  Belt  R.  Co.  v.  Nor  is  negligence  predicable  of  his 
Broion  (1895)  142  Ind.  659,  42  N.  E.  omission  to  fence  other  kinds  of  dan- 
359  (track  formed  of  boards  along  gerous  machinery.  Wabash  Paper  Co. 
which  push  cars  loaded  with  timber  for  v.  Webb  (1896)  146  Ind.  303,  45  N.  E. 
a  bridge  under  construction  were  run)  ;  474;  Mackin  v.  Alaska  Refrigerator  Co. 
Kilpatrick  v.  Choctaw,  0.  d  G.  R.  Go.  (1894)  100  Mich.  276,  58  N.  W.  999; 
(1904)  195  U.  S.  624,  49  L.  ed.  349,  King  v.  Ford  River  Lumber  Co.  (1892) 
25  Sup.  Ct.  Rep.  789  (unblocked  frogs,  93  Mich.  172,  53  N.  W.  10;  Schroeder 
such  frogs  in  general  use)  ;  New  York,  v.  Mi-chigan  Car  Co.  (1885)  56  Mich 
A".  H.  d  H.  R.  Co.  v.  Dailey  (1910)  102  132,  22  N.  W.  220;  Sanborn  v.  itchi- 
C.  C.  A.  660,  179  Fed.  289  (posts  be-  son,  T.  d  8.  F.  R.  Co.  (1886)  35  Kan. 
tween  stalls  in  engine  roundhouse)  ;  292,  10  Pac.  860  (but  see  Kansas 
Denver    d   R.    O.    R.    Co.    v.    Burchard  cases    cited    in    §    947,    post)  ;    Arizona 
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usage  is  clear  and  undisputed,  and  that,  if  the  evidence  tending  to  es- 
tablish the  master's  claim  in  this  regard  is  conflicting,  or  of  such  a 

Lumher  &  Timber  Co.  v.  Mooney  (1895)  63,  69  L.R.A.  792,  79  Am.  St.  Rep.  689, 
4  Ariz.  366,  42  Pac.  952;  Townsend  46  Atl.  292  (type  of  boiler  alleged  by 
V.  Langles  (1890)  41  Fed.  919  (see,  its  manufacturer  to  be  nonexplosive  was 
however.  Federal  decisions  in  §  947,  widely  used,  but  proved  to  be  danger- 
post)  ;  Gagney  v.  Hannibal  &  St.  J.  R.  ous)  ;  Schultz  v.  Bear  Creek  Kef.  Co. 
Co.  (1879)  69  Mo.  416  (see,  however,  (1897)  180  Pa.  272,  36  Atl.  739  (ma- 
the  Missouri  ease  cited  in  §  947,  post)  ;  chinery  which  fell  on  plaintiff  was  set 
Higgins  v.  Fanning  (1900)  195  Pa.  599,  up  in  the  usual  way)  ;  Murray  v.  Merry 
46  Atl.  102;  Cunningham  v.  Bath  Iron  (1890)  17  Sc.  Sess.  Cas.  4th  series. 
Works  (1899)  92  Me.  501,  43  Atl.  106  815  (no  fence  round  the  lower  part  of 
(plaintiff  was  a  boy  who  was  required  a  shaft  through  which  ironstone  was 
by  his  duties  to  come  within  3  feet  raised  to  a  furnace  gangway  about  50 
of  the  cogwheels)  ;  Young  v.  Burling-  feet  above)  ;  Lehigh  &  W.  B.  Coal  Co. 
ton  Wire  Mattress  Co.  (1890)  79  Iowa,  v.  Bayes  (1889)  128  Pa.  294,  5  L.R.A. 
415,  44  N.  W.  693  (negligence  not  in-  441,  15  Am.  St.  Rep.  680,  18  Atl.  387 
ferable  from  the  fact  that  the  knives  (mine  owner  not  guilty  of  negligence 
•of  a  tenon  machine  are  not  covered,  in  failing  to  provide  any  appliance, 
where  there  is  no  evidence  that  it  was  means,  or  method  by  which  warning 
customary  to  cover  them ;  see,  however,  can  be  given  to  men  working  in  a  pocket 
Iowa  cases  in  §  947,  post)  ;  Fritz  v.  that  a  draw  is  about  to  be  made  of  the 
Salt  Lake  &  0.  Oas  &  E.  L.  Co.  (1899)  coal  from  the  chutes)  ;  Wood  v.  Tieiges 
18  Utah,  493,  56  Pac.  90  (dynamos  left  (1896)  83  Md.  257,  34  Atl.  872  (ap- 
unfenced).  pliance  for  breaking  castings,  construct- 

See  note  to  Barclay  v.  Puget  Sound  ed  on  the  plan  used  in  other  foundries)  ; 

Lumber  Co.  16  L.R.A.  (N.S.)    140.  Purdy  v.  Westinghouse  Electric  &  Mfg. 

In  the  following  cases,  also,  the  mas-  Co.  (1900)  197  Pa.  257,  51  L.R.A.  881, 
ter  was  absolved  on  the  ground  of  con-  80  Am.  St.  Rep.  816,  47  Atl.  237  (ex- 
formity  to  general  usage  in  respect  to  plosion  ensued  when  employees  was 
the  maintenance  of  instrumentalities  inspecting  with  a  lighted  match  a  bar- 
mentioned:  Ross  V.  Pearson  Cordage  rel  in  wliich  castings  were  packed,  but 
Go.  (1895)  164  Mass.  257,  49  Am.  St.  which  had  originally  contained  oil,  al- 
Rep.  459,  41  N.  E.  284  (belt  shipper  cohol,  turpentine,  benzine,  whisky,  and 
used  for  shifting  belt  from  loose  to  other  things,  and  had  been  bought  from 
tight  pulley  slipped  and  started  a  ma-  a  secondhand  dealer;  liability  denied 
chine)  ;  Kaye  v.  Rob  Roy  Hosiery  Go.  partly  on  the  ground  that  there  was  no 
(1889)  51  Hun,  519,  4  N.  Y.  Supp.  evidence  that  such  barrels  were'  not 
571  (verdict  for  plaintiff  set  aside,  commonly  used  for  such  purposes  at 
where  elevator  which  fell,  owing  to  the  manufactories)  ;  Clover  v.  Meinrath 
failure  of  a.  safety  device  to  operate,  (1896)  133  Mo.  292,  34  S.  W.  72  (use 
was  "of  a  plan  and  style  approved  by  of  hot  water,  instead  of  steam,  for  heat- 
long  and  ample  use")  ;  Biddiscomb  v.  ing  a  drier)  ;  Coal  Creek  Min.  Co.  v. 
Cameron  (1898)  35  App.  Div.  561,  55  Davis  (1891)  90  Tenn.  711,  18  S.  W. 
N.  Y.  Supp.  127  (elevator  which  was  of  387  (wooden  engine  house  and  other 
a  construction  in  common  use  and  pro-  buildings  so  close  to  the  entrance  of 
vided  with  safety  appliances  such  as  the  passage  which  served  as  the  intake 
are  ordinarily  used  for  such  a  struc-  air  way  that,  in  a  case  where  they  were 
ture);  Stringham  v.  Hilton  (1888)  111  set  on  fire,  the  passage  was  filled  with 
N  Y  'l88  sub  nom  Stringham  v.  Stew^  smoke  and  suffocated  an  employee)  ; 
art  i  LRA  483  18  N.  E.  870  (freight  Chocta-w,  0.  <S>  G.  R.  Co.  v.  Nicholas 
elevator  without  safety  clutches);  Boess  (1899-)  3  Ind.  Terr.  40,  53  S.  W.  475 
v  Clau»en  &  P.  Brewing  Co.  (1896)  (failure  to  scaffold  a  part  of  a  mine)  ; 
12  App  Div  366  42  N.  Y.  Supp.  848  Moore  v.  Ross  (1890)  17  Sc.  Sess.  Cas. 
(similar  facts);  Allison  Mfg.  Co.  v.  4th  series,  796  (trap  door  in  a  laundry 
McCormiok  (1888)  118  Pa.  519,  4  Am.  tor  passing  goods  from  one  floor  to 
St  Ren  613  12  Atl.  273  (paint  of  a  another  ;  Van  Orden  v.  Acken  (1898) 
well-known  and  commonly  used  brand)  ;  28  App.  Div.  160,  50  N.  Y.  Supp.  843 
Service  v.    Shoneman    (1900)    196   Pa.  (negligence  in  respect  to  the  failure  to 
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nature  that  more  than  one  deduction  from  it  may  reasonably  be 
drawn,  the  case  is  for  the  jury,  has  been  recognized  by  one  of  the 

provide  a  proper  safeguard  to  prevent  Mill  Co.  (1910)  149  Mo.  App.  498,  130 
the  falling  of  materials  in  a  building  S.  W.  1121  (pulley  in  paper  machine 
under  erection,  held  not  to  be  estab-  without  belt  shifter)  ;  Duntley  v.  /«- 
lished  by  testimony  which  shows  that  man.,  P.  &  Co.  (1902)  42  Or.  334,  59 
the  ladder  well-hole,  and  the  elevator  L.R.A.  785,  70  Pac.  529  (similar  ap- 
well-hole  were  protected  by  planking  pliance)  ;  St.  Pierre  v.  Foster  (1906) 
in  the  manner  which  is  customary  where  74  N.  H.  4,  64  Atl.  723  (belt  lacing)  ; 
such  work  is  in  progress)  ;  The  Louisi-  Gonyes  v.  Oceanic  Amusement  Go. 
ana  (1896)  21  C.  C.  A.  60,  41  U.  S.  (1911)  202  N.  Y.  408,  95  N.  E.  801, 
App.  324,  74  Fed.  748  (not  negligence,  reversing  (1909)  132  App.  Div.  933, 
as  regards  stevedores,  to  leave  hatch-  116  N.  Y.  Supp.  611  (rope)  ;  Young 
wavs  unguarded,  where  it  is  usual  to  v.  Mason  Staile  Co.  (1904)  96  App. 
leave  them  open  until  the  hold  is  fully  Div.  305,  89  N.  Y.  Supp.  349  (freight 
stored);  The  Lizzie  Frank  (1887)  31  elevator  without  safety  clutches)  ;  Paul 
Fed.  477  (recovery  denied  by  a  judge  v.  Westinghause,  C.  K.  &  Co.  (1906) 
sitting  as  a  jury,  where  the  "chock"  of  113  App.  Div.  515,  99  N.  Y.  Supp.  356 
a  tugboat  was  constructed  and  secured  (hammer)  ;  McGrath  v.  Fibre  Conduit 
in  the  usual  and  customary  manner  at  Co.  (1907)  122  App.  Div.  424,  106  N. 
the  port  in  question.  But  see  Federal  Y.  Supp.  777  (hood  for  guarding  re- 
cases  in  §  947,  post)  ;  McCam/piell  v.  volving  knives)  ;  Kalbach  v.  Ross 
Cunard  S.  S.  Co.  (1891)  36  N.  Y.  S.  R.  (1911)  145  App.  Div.  55,  129  N.  Y. 
852,  13  N.  Y.  Supp.  288  (truck  and  Supp.  253,  rehearing  denied  in  145  App. 
chock  on  which  heavy  barrels  were  Div.  910,  129  N.  Y.  Supp.  1129  (wagon 
transferred  from  a  steamer  to  the  wharf  for  carrying  heavy  casting,  box  not 
gave  wav)  ;  Rosa  v.  Yolkening  (1901)  fastened  to  front  bolster)  ;  Noble  v. 
64  App.'Div.  426,  72  N.  Y.  Supp.  236  John  L.  Roper  Lumber  Co.  (1909)  151 
(derrick  used  for  raising  materials  for  N.  C.  76,  134  Am.  St.  Rep.  974,  65  S. 
a  building  under  construction  was  not  E.  622  (master  not  negligent  for  fail- 
guyed)  ;  Wyman  v.  The  Duart  Castle  ure  to  furnish  safety  device  not  in 
(1899)  6  Can.  Exeh.  387  (cast  iron  general  use)  ;  Warner  v.  DeArmond 
used  for  stop  valve  on  a  steamer);  (1907)  49  Or.  199,  89  Pac.  373,  90 
Haines  v.  Spencer  (1909)  92  C.  C.  A.  Pac.  1113  (pulley  was  like  those  in 
658,  167  Fed.  266  (mangle)  ;  Arkansas  common  use  in  other  sawmills)  ;  Ves- 
Cotton  Oil  Co.  v.  Carr  (1909)  89  Ark.  rosiers  v.  Bourn  (1904)  26  R.  I.  6,  57 
50,  115  S.  W.  925  (piling  sacks  of  meal  Atl.  935  (insufficient  device  for  stop- 
in  mill);  Liebnow  v.  Wisconsin  Lime  ping  machine)  ;  Z/j/o»  v.  Bedpood  (1909) 
&  Cement  Co.  (1911)  251  111.  42,  95  —  Tex.  Civ.  App.  — ,  117  S.  W.  897 
N.  E.  1030  (wagon  seat)  ;  New  Gait  (equipment  of  sawmill)  ;  Gato  v.  St. 
House  Go.  V.  Chapman  (1907)  124  Ky.  Louis  Southwestern  R.  Co.  (1909)  — 
527,  99  S.  W.  632  (dumb  waiter  with-  Tex.  Civ.  App.  — ,  119  S.  W.  132 
out  device  to  prevent  it  moving );  WeJZs  (method  of  piling  lumber);  Roth  v. 
V.  Royer  Wheel  Co.  (1908)  —  Ky.  — ,  Eccles  (1905)  28  Utah,  456,  79  Pac 
114  S.  W.  737  (woodworking  machine)  ;  918  (failure  to  take  certain  measures 
Lomsville  Veneer  Mills  Co  v.Clemonts  to  prevent  brick  from  falling  on  work- 
1908)    33  Ky.  L.  Rep.  106    109  S^  W.  „^„    ^elow)  ;    HamUton    y     Alleghany 

308    (ripsaw)  ;   Broum,  v.  J.  A.  Adams  r\^„    ,    , „  Vt       ^mnoi    mo   tt      Tr^/f 

&  Sons  Co.     1907)   120  La.  119,  44  So.  ^1%^    0.7    ;    *  ft'    ^\  ^"^   ^°^' 

1005   (guarding  machinery)  ;  WaZters  V.  ^^    ^:   E.    957    (protection   of   men   en- 

Wolverine  Portland  Cement  Co.   (1907)  gaged  m  blasting). 

148  Mich.  315,  112  N.  W.  113    (guards        ^^  •^*"  "'■  Johnson   (1865)   3  Hurlst. 

to  machinery)  ;  Chrismer  y.  Bell  Teleph.  &  C.  589,  34  L.  J.  Exch.  N.  S.  222,  11 

Co.  (1906)  194  Mo.  189,  6  L.R.A.  (N.S.)  J"r-  N.  S.   80,  11  L.  T.  N.  S.  779,   13 

492,   92   S.  W.   378    (skiflP  used  for  re-  Week.  Rep.  411,  9  Mor.  Min.  Rep.  684, 

pairing    submarine    cable);     Sailer    v.  personal   negligence   on   the   part   of   a 

Friedman   Bros.   Shoe   Co.    (1908)    130  mine  owner  in  respect  to  the  methods 

Mo.  App.  712,  109  S.  W.  794  (sole  mold-  adopted   for   securing   the  roofs   of  the 

ing  machine)  ;    Barnett  v.   Star  Paper  passages  is  negatived  by  evidence  that 
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group  of  courts  whose  decisions  have  been  collected,^  and  is  assumed 
as  a  rule  of  procedure  by  all  the  others. 

In  some  of  the  cases  cited  in  this  section,  various  circumstances  are 
referred  to  as  additional  reasons  for  refusing  to  hold  the  defendant 
to  be  culpable, — as,  that  where  the  instrumentality  complained  of 
was  not  dangerous  at  all  when  used  with  ordinary  care ;  ^  or  that  it 
had  been  purchased  of  a  reputable  maker,  and  thoroughly  tested  be- 
fore it  had  been  sold  for  use ; ''  or  that  it  had  been  put  in  operating 
condition  by  manufacturers  of  high  reputation ;  *  or  that  it  was  con- 
structed in  the  manner  approved  by  competent  judges  and  by  previ- 
ous experience ;  ®  or  that  it  had  been  used  by  the  public  and  by  the 
master  himself  without  any  accident  during  a  period  of  ten  or  twelve 
years ;  ^°  or  that  it  had  usually  been  foimd  safe ;  ^^  or  that  no  previous 
injury  had  resulted  from  its  use ;  *^  or  that  it  was  absolutely  prefer- 
able to  any  known  device ;  ^^  or  that  it  was  reasonably  safe  and  suit- 
able." 

But,  so  far  as  regards  the  group  of  courts  with  which  we  are 
now  concerned,  the  quality  of  such  evidence  is,  it  is  manifest,  merely 
corroborative.    Compare  §  955,  post. 

On  general  principles,  it  is  clear  that  the  doctrine  as  to  the  conclu- 
sive effect  to  be  ascribed  to  conformity  to  usage  is  conditional  upon 
its  being  established  or  conceded  that  the  servant  was  or  ought  to  have 
been  aware  of  the  risks  created  by  such  conformity.  The  obvious 
character  of  the  risk  in  question  is  not  unfrequently  adverted  to." 

"the  mine  had  heen  worked  on  the  ordi-  t  Bauman  v.  Cowdin  (1907)   75  N.  J. 

dary  course  for  the  last  six  years."  L.  193,  66  Atl.  914,  affirmed  in   (1908) 

If    this    implies    that    the    defendant  76  N.  J.  L.  575,  74  Atl.  1135;  Fuller  v. 

was  absolved  on  the  ground  of  confor-  New  York,  N.  H.  d  B.  B.  Go.  (1900)  175 

mity  to  common  usage,  the  decision  is  Mass.  424,  56  N.  E.  574.    See,  generally, 

in  conflict  with  the  other  English  ones  §  1055,  post. 

cited  in  §  947,  post.     The  language  is,  i  Kayew.  Roh  Roy  Hosiery  Co.  (1889) 

however,  somewhat  obscure.  51  Hun,  519,  4  N.  Y.  Supp.  571. 

In   Johnson    v.    Holmes     (1905)     188  9  The   Lizzie   Frank    (1887)    31    Fed. 

Mass.  170,   74  N.  E.  364,  it  was  held  477. 

that   the   master   of   a   vessel   was   not  lOAZJisora    Mfg.    Co.    v.    McGormick 

liable    for    his     failure    to    furnish     a  (1888)  118  Pa.  519,  4  Am.  St.  Rep.  613, 

remedy    for    frostbite    asked    for   by    a,  12  Atl.  273. 

seaman,  where  he  did  furnish  him  one  H  Innes  v.  Milwaukee  ( 1897 )  96  Wis. 

of  the  ordinary  remedies.  170,  70  N.  W.  1064. 

iShadford   v.   Ann  Arior   Street   R.  i»  McCamphell  v.    Cunard   S.   S.    Go. 

Go.    (1899)    121   Mich.   224,   80  N.  W.  (1891)    36  N.  Y.  S.  R.  852,  13  N.  Y. 

30.  Supp.   288. 

6  Melohert  V.  Robert  SniAth  India  Pale  ^^Hale  v.  Cheney    (1893)    159  Mass. 

Ale  BrevAng   Co.    (1891)    140  Pa.  448,  268,  34  N.  E.  255.     ,     ^  ^   ^      ^  ^   ^ 

21     Atl.     755 ;     Strvngham    v.     Hilton  "  Fritz  v.  Salt  Lake  &  O.  Gas  d  E.  h. 

(18?.S)   111  N".  Y.  188,  sub  nom.  String-  Co.  (1899)   18  Utah,  493,  56  Pac.  90. 

ham  v.   Stewart,   1   L.R.A.  483,   18  N.  »  See,  for  example,  Osborne  v.  Knoa> 

E    870  <&  L.  R.  Go.   (1877)   68  Me.  49,  28  Am. 
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This  limitation  of  the  doctrine  should  always  be  brought  to  the  atten- 
tion of  the  jury  when  the  facts  are  such  as  to  render  it  a  material  ele- 
ment." 

Other  cases  embodying  the  theory  that  conformity  to  common  us- 
age is  conclusive  in  the  master's  favor  will  be  found  in  §  1065,  post. 

941.  [45]  Applicability  of  the  doctrine  where  the  negligence 
charged  has  relation  to  the  employment  of  servants. — The  courts  be- 
longing to  the  gToup  by  which  common  usage  is  regarded  as  a  conclu- 
sive test  of  negligence  are  not  entirely  in  agreement  as  regards  the 
question  whether  this  doctrine  is  applicable  in  cases  where  the  em- 
ployment of  persons  of  a  certain  class  is  alleged  to  have  been  culpable. 
In  some  decisions  on  the  subject,  servants  are  placed  upon  the  same 
footing  as  the  other  instrumentalities  of  the  business.^  But  in  Wis- 
consin a  different  rule  has  been  laid  down.'' 


Rep.  16;  Cagney  v.  Banniial  &  St.  J. 
R.  Go.   (1879)   69  Mo.  416. 

16  Thus,  if  the  construction  of  a 
switching  apparatus  is  possibly  dan- 
gerous to  employees  working  about  it 
an  instruction  that  the  company  is  not 
liable  if  that  construction  is  similar  to 
like  devices  maintained  upon  another 
first-class  railroad  should  not  be  given 
without  a  proviso  making  the  immu- 
nity dependent  upon  proof  that  the 
company  had  given  the  employee  in- 
jured thereby  notice  of  the  attendant 
danger,  or  that  he  had  such  an  oppor- 
tunity of  observing  it  as  would  have 
put  a  reasonably  prudent  person  on 
guard.  Indiana,  I.  &  I.  Ji.  Co.  v. 
Bundy  (1899)  152  Ind.  590,  53  N.  E. 
175  (plaintiff  tripped  over  uncovered 
wire  extending  from  the  switch  to  the 
point  at  which  it  was  operated). 

1  In  Holland  v.  Tennessee  Goal,  I.  £ 
R.  Go.  (1890)  91  Ala.  444,  12  L.R.A. 
232,  8  So.  524,  the  court  said  with  re- 
spect to  "well-regulated"  concerns  of 
the  kind  operated  by  the  defendant, 
that,  "if  it  is  customary  for  them  to 
employ  a  particular  class  of  men  for 
a  particular  purpose,  the  further  pre- 
sumption is  that  that,  class  of  men 
are  competent  for  the  work  in  hand; 
and  their  competency  may  be  the  re- 
sult either  of  a  special  knowledge  or 
experience  with  respect  to  the  particu- 
lar thing  to  be  done,  or  from  the  work 
being  such  has  to  require  no  special 
knowledge  or  experience."  But  it 
should  be  observed  that  the  precise 
point     in     dispute     here     was     merley 


whether  evidence  of  the  usage  was  ad- 
missible. 

In  Kansas  <£  T.  Goal  Go.  v.  Brownlie 
(1895)  60  Ark.  582,  31  S.  W.  453, 
it  was  held  that  employing  a  boy 
fourteen  and  a  half  years  old  as  a 
trapper  to  give  signals  to  drivers  in 
a  mine  is  not  negligence  which  will 
render  the  company  liable  to  another 
employee  for  his  failure  to  give  a 
signal  at  a  proper  time,  if  it  is  a 
universal  custom  of  miners  to  employ 
boys  as  trappers. 

In  Riordan  v.  Ocean  8.  8.  Go.  (1890) 
32  N.  Y.  S.  R.  328,  11  N.  Y.  Supp. 
56,  it  was  laid  down  that  the  duty  of 
a  master  to  a  servant  does  not  re- 
quire him  to  furnish  a  watchman  to 
look  after  the  servant  to  see  that,  with 
a  safe  appliance,  he  does  not  put  him- 
self in  a  place  of  danger,  where  it  ap- 
pears that  other  masters  in  the  same 
line  of  business  furnish  no  watchman. 
This  case  was  affirmed  (1891)  in  124 
N.  Y.  655,  26  N.  E.  1027,  but  the 
above  point  was  not  referred  to. 

^Molaske  v.  Ohio  Goal  Go.  (1893) 
86  Wis.  220,  56  N.  W.  475,  where  it 
was  held  that  the  duty  of  giving  a 
signal  to  the  engineer  of  a  hoisting 
apparatus  by  which  coal  buckets  are 
hoisted  at  the  rate  of  one  a  minute, 
when  the  buckets  were  filled  and  ready 
to  be  raised,  is  one  which  requires  so 
much  judgment  and  discretion  and  con- 
stant care  and  watchfulness  that,  if  it 
is  intrusted  to  a  boy  of  twelve  or  thir- 
teen years  of  age,  and  an  injury  to  one 
of  the  workmen  results  from  his   pre- 
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It  is  not  easy  to  see  why  the  rule  applied  in  the  case  of  servants 
should  not  be  the  same  as  that  applied  in  the  case  of  other  instrumen- 
talities. E'er  has  any  logical  basis  for  such  a  differentiation  ever 
been  suggested.    See,  further,  §  947,  post. 

942.  [45a]  —and  to  the  methods  of  work.— There  is  also  a  conflict 
between  the  authorities  upon  the  question  whether  this  doctrine  is 
available  as  a  protection  to  the  master  where  the  method  or  manner 
of  doing  the  work,  and  not  the  quality  or  arrangement  of  the  instru- 
mentalities themselves,  is  the  efficient  cause  of  the  injury. 

In  a  few  courts,  decisions  have  been  rendered  which  proceed  upon 
the  principle  that  usage  is  the  proper  standard  of  due  care  in  the 
■one  case  no  less  than  in  the  other.-'  Nov  does  any  distinction  seem 
to  be  recognized  in  some  others.^ 

On  the  other  hand,  it  was  laid  down  broadly  by  the  supreme  court 
of  Alabama  that  the  doctrine  has  never  been  supposed  to  cover  the 
manner  in  which  the  means  are  made  to  accomplish  the  end, — the 


maturely  giving  a  signal,  the  master 
ias  the  burden  of  proving  that  he  was 
competent  for  his  position  (decided 
both  upon  the  analogy  of  the  rule  as 
to  the  rebuttable  presumption  of  the 
incapacity  of  a  child  under  fourteen 
to  commit  a  crime,  and  upon  con- 
siderations of  public  policy ) .  Strange- 
ly enough,  the  decision  to  this  effect 
has  not  been  commented  upon  or  dis- 
tinguished in  any  of  the  later  Wiscon- 
sin cases,  in  which  a  conclusive  effect 
has  been  ascribed  to  evidence  of  com- 
mon usage.  Whether,  in  view  of  those 
decisions,  it  still  embodies  the  accept- 
ed law  in  that  state,  is  somewhat 
doubtful. 

I  Hunt  V.  Hurd  (1900)  39  C.  C.  A. 
226,  98  Fed.  683  (flying  switch)  ;  Carr 
V.  St.  Clair  Tunnel  Go.  (1902)  131 
Mich.  592,  92  N.  W.  110  (flying 
switches)  ;  Gerhards  v.  Chicago  Junc- 
tion R.  Co.  (1908)  138  111.  App.  313 
("kicking"  cars)  ;  Bookman  v.  Master- 
son  (1903)  83  App.  Div.  4,  81  N.  Y. 
Supp.  962  (moving  cars  by  means  of 
a  push  stick)  ;  La  Barre  v.  Orand 
Trunk  Western  R.  Co.  (1903)  133 
Mich.  192,  94  N.  W.  735  (loading 
rails  on  moving  cars)  ;  Keck  v.  Ameri- 
can Teleph.  &  Teleg.  Co.  (1902)  131 
N.  C.  277,  42  S.  E.  610  (method  of 
unloading  poles)  ;  Dunn  v.  Boston  & 
N.  Street  R.  Co.  (1905)  189  Mass.  62, 
109    Am.    St.    Rep.    601,    75    N.    E.    75 


(not  customary  to  inspect)  ;  Koszlow- 
ski  V.  American  Locomotive  Co.  (1904) 
96  App.  Div.  40,  89  N.  Y.  Supp.  55 
(not  customary  to  promulgate  rules)  ; 
Reed  v.  Missouri,  K.  d  T.  R.  Co. 
(1902)  94  Mo.  App.  371,  68  S.  W. 
364  (presumption  of  freedom  from 
negligence  by  use  of  customary  methods 
overthrown  by  proof  that  details  of  the 
work    were   negligently   executed). 

In  Payne  v.  Oakland  Traction  Co. 
(1910)  15  Cal.  App.  127,  113  Pac. 
1074,  in  which  the  plaintiff  claimed 
that  his  injuries  were  caused  by  fail- 
ure of  the  street  car  company  to  pro- 
mulgate rules  for  giving  warning  when 
cars  were  moved  in  its  barn,  the  court 
said  that  as  there  was  testimony  which 
indicated  "that  other  employers  in  the 
same  line  of  business  had  promulgated" 
such  a  rule,  the  question  of  the  mas- 
ter's negligence  was  for  the  jury.  This 
case  applies  to  the  failure  of  the  master 
to  adopt  customary  methods,  the  prin- 
ciple discussed  in  §  949,  post. 

2  See  the  facts  and  the  language  used 
in  Lehigh  d  W.  B.  Coal  Co.  v.  Hayes 
(1889)  128  Pa.  294,  5  LJRA.  441,  15 
Am.  St.  Pep.  680,  18  Atl.  387  (§  940, 
note  4,  subd.  b,  ante)  ;  Hennesey  v. 
Bingham  (1899)  124  Cal.  627,  58  Pac. 
200;  Wood  v.  Heiges  (1896)  83  Md. 
257,  34  Atl.  872  (§  940,  note  4,  subd. 
b.  ante). 
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precise  way  of  using  machinery  or  directing  the  servants, — so  that  a 
result  which  is  negligent  in  itself  should  be  shorn  of  its  negligent 
quality,  not  because  it  was  not  negligence  in  others  to  so  act,  but  sim- 
ply because,  whether  negligence  or  not,  they  did  so  act.' 

These  antagonistic  views  may  possibly  be  reconciled  on  the  basis  of 
a  distinction  between  methods  for  which  the  master  is  personally  re- 
sponsible for  the  reason  that  he  or  his  representative  has  either  pre- 
scribed them  or  has  acquiesced  in  their  adoption  and  continuance,  and 
methods  which  the  servants  themselves  have  pursued  in  cari-ying  out 
the  details  of  the  work.  But  this  explanation  is  not  altogether  satis- 
factory in  view  of  the  fact  that  the  negligent  employees  in  the  Ala- 
bama cases  were  vice  principals  by  virtue  of  the  statute  imder  which 
the  action  was  brought. 

943.  [46]  Doctrine  is  applicable  only  to  instrumentalities  in  good 
repair. — (Compare  §  937,  ante.) — That  the  exculpatory  quality  as- 
cribed to  the  master's  compliance  with  common  usage  is  conceded  only 
on  the  condition  that  the  instrumentality  is  in  good  repair  is  clear 
both  on  principle  and  authority.  If  he  uses  a  certain  kind  of  appli- 
ance, he  cannot  escape  liability  for  an  injury  caused  by  its  defective 
condition,  on  the  ground  that  this  defect  simply  amounted  to  the  ab- 
sence of  one  of  its  parts,  and  that  this  part  was  not  found  in  similar 
appliances  commonly  used  by  other  employers.  Having  adopted  that 
particular  kind  of  appliance,  he  is  subject  to  the  duty  of  seeing  that 
it  is  kept  in  reasonably  safe  condition.^     []^or  is  the  doctrine  appli- 

S  Kansas  City,  M.  d  B.  R.  Co.  \.  Bur-  R.    Co.    (1894)     107    Ala.   400,    18    So. 

ton    (1892)    97    Ala.    240,    12    So.    88,  30. 

holding  that  if  a  car  is  left  on  one  l  O'Brien  v.  Boston  &  M.  R.  Go. 
track  too  near  another,  it  is  negli-  (1911)  209  Mass.  65,  95  N.  E.  207 
gence  for  which  there  is  no  justify-  (defective  ratchet  in  hand  brake  on 
ing  necessity, — a  wrong,  pure  and  sim-  hand  car);  Olorn  v.  Nelson  (1910) 
pie, — and  none  the  less  a  wrong  141  Mo.  App.  428,  126  S.  W.  17S 
because  it  is  committed  by  other  rail-  (holding  that  master  cannot  rely  up- 
road  companies,  whether  they  are,  in  on  common  usage  where  he  has  knowl- 
a  general  sense,  well-regulated  or  not.  edge  that  the  machine  is  defective)  ; 
Compare  the  decision  that  it  is  for  the  Bender  v.  St.  Louis  &  S.  F.  R.  Co. 
jury  to  say  whether  the  usual  and  (1897)  137  Mo.  240,  37  S.  W.  132 
customary  way  of  applying  the  brake  (drawbar  from  which  a  safety  lug  had 
to  a  hand  car  was  sufficient  to  relieve  °^.^°  broken  off.  "Ordinarily,  a  master 
a  railroad  company  from  liability  for  7'"  "°*  ''«  permitted  to  show,  as  a  de- 
injuries  caused  by  an  employee's  fall-  „":^L-,-  '  t^at  it  was  the  general  or 
.■',,,  .,  ill.  universal  custom  of  other  masters  to 
ing  therefrom  as  it  was  struck  by  an-  f^,„;^^  ^^^^^^.^^  implements  or  an  un 
other,  where  the  two  hand  cars  were  ^^fg  pj^..^  ^^  work");  Lake  Erie  £W 
running  very  rapidly  on  a  high  trestle,  ^.  co.  v.  Mugg  (1892)  132  Ind  168^ 
one  very  close  behind  the  other,  and  31  N.  E.  564  (sliver  of  old  rail  cawhi 
a  signal  to  stop  the  first  car  was  plaintiff's  foot).  In  this  ease  defend- 
given  before  signaling  the  second  car  ant's  counsel  cited  Doyle  v.  8t.  Paul 
to    stop.      Jones    v.    Alabama    Mineral  .If.   £   M.   R.   Co.    (1889)    42  Minn    8"' 
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cable  where  the  master  has  in  some  way  changed  the  instrumen- 
tality.^] 

944.  [47]  Doctrine  not  applicable  where  the  negligence  charged  is 
the  breach  of  a  statute. —  However  rigidly  a  court  may  uphold  the 
right  of  a  master  to  follow  general  usage,  it  is  clear  that  evidence  of  a 
custom  to  disregard  a  law  reqxiiring  employers  to  use  an  appliance  cal- 
culated to  preserve  their  servants  from  some  particular  danger  can 
never  be  admissible  where  the  question  of  the  exercise  of  due  care  on 
the  employer's  part  is  raised.^ 

945.  [48]  Relation  of  the  doctrine  to  that  which  allows  a  master  to 
carry  on  his  business  in  his  own  way. —  The  general  effect  of  the  doc- 
trine that  a  master  is  allowed  to  carry  on  his  business  in  his  own  way 
(see  §§  930  et  seq.,  ante)  is  that  he  cannot  be  found  culpable  merely 
on  the  ground  that  he  did  not  furnish  the  best,  safest, .  and  newest 
instrumentalities.  The  general  effect  of  the  doctrine  now  under  dis- 
cussion is  that  he  is  not  bound  to  furnish  instrumentalities  of  that  de- 
scription, because  common  usage  is  the  criterion  of  reasonable  safety.^ 
As  regards  the  limits  of  liability  in  this  respect,  therefore,  the  broad 
results  to  which  the  two  doctrines  lead  are  essentially  identical,  and, 
in  view  of  this  circumstance,  it  is  only  to  be  expected  that  the  courts 


43  N.  W.  787,  a  case  involving  simi- 
lar facts.  The  court  considered  that 
it  was  not  in  point,  as  it  was  based 
on  the  peculiar  wording  of  the  com- 
plaint. This  seems  to  be  a  mistaken 
view.  The  actual  ruling  was  that  it 
is  error  to  exclude  evidence  of  a  gen- 
eral usage  to  use  old  rails  for  sidings. 
The  decision  was,  therefore,  really  an 
authority  against  the  right  of  the 
plaintiff  to  recover  in  the  Indiana  case. 
But  it  was  plainly  erroneous,  for  it 
does  not  follow  that,  because  it  may 
not  have  been  negligent  to  use  the  old 
rails  in  the  siding,  the  company  was 
not  culpable  in  maintaining  those  rails 
when  they  had  become  abnormally  un- 
safe as  compared  with  the  average 
rail  of  that  sort.  See  also  Kaye  v. 
iJo6  Roy  Hosiery  Co.  (1889)  51  Hun, 
519,  4  N.  Y.  Supp.  571,  where  the 
court  adverts,  arguendo,  to  the  pro- 
viso that  the  appliance  must  be  in  good 
repair;  and  Ross  v.  Pearson  Cordage 
Co.  (1895)  164  Mass.  257,  49  Am. 
St.  Rep.  459,  41  N.  E.  284,  where  the 
fact  is  emphasized  that  the  appliance 
was  in  the  same  condition  at  the  time 
of  the  accident  as  when  the  servant 
began  work. 


"General  usage  neither  does  nor  can 
justify  a  master  in  furnishing  his  em- 
ployee an  apparatus  or  tool  to  work 
with  that  is  out  of  repair,  and  all 
courts  so  hold."  Dean  v.  St.  Louis 
Woodemvare  Works  (1904)  106  Mo. 
App.   167,   80  S.  W.  292. 

2  McMichael  v.  Federal  Printing  Co. 
(1910)  139  App.  Div.  225,  123  N.  Y. 
Supp.  998  (pulleys  bolted  together  so 
as   to   bring   shaft    out   of   alignment). 

1  Cayeer  v.  Taylor  ( 1857 )  10  Gray, 
274,  69   Am.   Dec.   317. 

"Ordinary  usage  which  is  in  dis- 
regard of  a  statutory  duty  cannot  be 
a  test  of  negligence."  Jones  v.  Ameri- 
can Caramel  Co.  (1909)  225  Pa.  644, 
74  Atl.  613. 

If  the  statute  requires  a  machine 
be  guarded,  the  master  is  liable  for 
injuries  caused  by  a  failure  to  guard, 
and  it  is  immaterial  that  others  are 
using  machines  of  like  character  with- 
out guards.  Stephenson  v.  Sheffield 
Brick  &  Tile  Go.  (1911)  130  Iowa, 
371,  130  N.  W.  586. 

1  See  the  quotation  in  §  940,  ante, 
from  the  opinion  in  Titus  v.  Bradford, 
B.  &  K.  R.  Co.  (1890)  136  Pa.  618, 
20  Am.  St.  Rep.  944,  20  Atl.   517. 
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should,  in  some  of  the  cases  where  the  defendant's  right  to  conduct 
his  business  in  his  own  way  is  the  essential  basis  of  the  decision,  have 
adverted  to  the  fact  that  the  instrumentality  actually  employed  was 
one  of  an  approved  kind  or  in  common  use.*  There  does  not,  how- 
ever, seem  to  be  any  reason  Avhy  the  two  doctrines  should  not  occa- 
sionally clash  in  their  operation,  when  applied  to  particular  sets  of 
facts.  MTiich  of  them  should  be  treated  as  the  dominating  element 
when  such  a  conflict  arises  is  a  question  which,  so  far  as  the  writer 
knows,  has  never  been  thoroughly  discussed  in  the  courts.' 

It  is  obseiwable  that  the  logical  order  and  relation  of  the  conceptions 
involved  will  be  somewhat  different,  according  as  the  one  or  the  other 
of  these  doctrines  supplies  the  standpoint  from  which  the  evidence  is 
considered.  In  the  one  case,  the  limitation  of  the  master's  obligation 
is  viewed  as  the  consequence  of  his  right  to  manage  his  affairs  as  he 
pleases;  in  the  other,  the  existence  of  that  limitation  seems  to  be 
rather  an  hypothesis  from  which  a  further  limitation  is  deduced. 
But  this  distinction  is  of  little  or  no  practical  moment.  The  doctrine 
as  to  common  usage  has  become  a  substantive  and  independent  one  to 
such  an  extent  that  in  many  of  the  decisions  the  master  is  said  to  be 
free  from  liability  on  this  ground,  although  he  might  have  supplied  a 
safer  or  newer  instrumentality.* 

2  Murphy  v.  Lake  Shore  d  M.  S.  R.  See  §  948,  post.  Such  light,  therefore, 
Co.  (1896)  67  111.  App.  527;  Muirhead  as  it  throws  upon  the  comparative 
V.  Hannibal  &  St.  J.  R.  Co.  (1885)  19  weight  which  should  be  ascribed  to 
Mo.  App.  634.  It  is  worthy  of  observa-  such  evidence,  considered  as  warrant- 
tion  that,  on  the  first  appeal  of  Allen  ing  a  legal  inference,  is  merely  inci- 
V.  Burlington,  C.  R.  &  N.  R.  Co.  (1882)  dental.  If  it  is  to  be  taken  as  em- 
57  Iowa,  623,  11  N.  W.  614,  the  defend-  bodying  the  doctrine  that  the  rule  thus 
ant  relied  on  the  theory  that  it  had  invoked  is  the  controlling  factor  in 
the  right  to  construct  a  cattle  chute  eases  where  its  application  will  not 
in  such  proximity  to  the  track  as  would  yield  the  same  results  as  if  the  lia- 
best  subserve  the  purposes  of  its  busi-  bility  of  the  master  were  referred  to 
ness.  On  the  second  appeal  (1884)  the  standard  of  common  usage,  it  would 
64  Iowa,  94,  19  N.  W.  807,  the  ground  seem  to  be  scarcely  sustainable.  A 
on  which  the  company  sought  to  excuse  more  correct  view  seems  to  be  indi- 
itself  was  conformity  to  custom  cated  by  the  decision  that  the  exist- 
Neither  contention  succeeded.  ence  of  an  obligation  on  the  employer's 

3  In  one  instance,  evidence  of  usage  part  to  abandon  the  use  of  an  appli- 
was  held  to  be  properly  excluded  for  ance  which  has  become  generally  abso- 
the  reason  that  the  case  was  controlled  lete  creates  an  exception  to  the  rule 
by  the  rule  which  permits  the  master  that  a  master  is  not  liable  simply 
to  conduct  his  business  in  his  own  because  there  are  better  and  safer  ap- 
way.  Chicago  £  E.  I.  R.  Co.  v.  Oris-  pliances  to  be  had.  Sappenfield  v 
coll  (1898)  176  111.  330,  52  N.  E.  921,  Main  Street  d  Agri.  Park  R.  Co  (1891)' 
reversing   (1897)    70  111.  App.  91.     But  91  Cal.  48,  27  Pac.  590. 

this    ruling   was    made    in    a    state    in  *  Smith  v.  St.  Louis,  K.  G.  d  N.  R. 

which   the   evidence   so  excluded  would  Co.    (1879)    69    Mo.    32,    33    Am.    Rep. 

not,  as  a  matter  of  law,  have  negatived  484;   Shadford  v.  Ann  Arior  Street  R. 

negligence    if    it    had    been    admitted.  Co.    (1897)    111   Mich.   390,   69   N.   W. 
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The  absence  of  evidence  going  to  show  either  that  the  instrumental- 
ity suggested  as  a  substitute  was  in  general  use,  or  that  the  instrumen- 
tality actually  employed  was  not  in  general  use,  plainly  leaves  the 
case  in  the  same  condition  as  if  the  only  element  involved  were  the 
master's  right  to  carry  on  business  in  his  own  way.  In  default  of 
such  evidence,  therefore,  the  plaintiff  will  ordinarily  be  unable  to 
maintain  his  action,  a  result  indicated  by  the  form  in  which  some  of 
the  rulings  cited  in  §  940,  note  4,  antej  are  couched.^ 

946.  [49]  Negligence  not  inferable  simply  from  the  fact  that  the 
instrumentality  or  method  adopted  was  one  not  in  common  use. — 
In  some  recent  cases  it  is  pointed  out  that  common  usage  is  the  test  to 
disprove  negligence,  not  to  prove  it,  and  that  the  party  charged  with 
negligence  disproves  it  by  showing  that  his  instrumentalities  were 
those  in  general  use  in  the  business,  but  that  the  converse  does  not  fol- 
low. The  party  charging  negligence,  therefore,  does  not  establish 
it  by  showing  that  the  instrumentalities  were  not  in  common  use. 
The  result  of  a  different  rule  would  be  that  the  use  of  the  newest  and 
best  machinery,  if  it  was  not  yet  generally  adopted,  could  be  adduced 
as  evidence  of  negligence.^ 


661 ;  Rosa  v.  Tollcening  { 1901 )  64  App. 
Div.  426,  72  N.  Y.  Supp.  236;  Dooner 
V.  Delaware  &  U.  Canal  Co.  (1895)  171 
Pa.  581,  33  Atl.  415;  Hunt  v.  Eurd 
(1900)  39  C.  C.  A.  226,  98  Fed.  683; 
Rogers  v.  Louisville  £  N.  R.  Co.  (1898) 
88  Fed.  462. 

B  See  memoranda  of  facts  appended 
in  note  4,  §  940,  ante,  to  Purdy  v. 
Westinghouse  Electric  &  ^f9-  <7o- 
(1900)  197  Pa.  257,  51  L.R.A.  881, 
80  Am.  St.  Rep.  816,  47  Atl.  237; 
Spencer  v.  New  York  C.  &  H.  R.  R. 
Co.  (1893)  67  Hun,  196,  22  N.  Y. 
Supp.  100;  Murray  v.  New  York  0.  & 
E.  R.  R.  Co.  (1900)  55  App.  Div. 
344,  66  N.  Y.  Supp.  586;  Rajotte  v. 
Canadian  P.  R.  Co.  (1889)  5  Mani- 
toba L.  Rep.  365;  Young  v.  Burlington 
Wire  Mattress  Co.  (1890)  79  Iowa, 
415,  44  N.  W.  693.  See  also  Whatley 
V.  Block  (1894)  95  Ga.  15,  21  S.  E. 
985;  Eale  v.  New  York  &  N.  E.  R.  Co. 
(1899)  174  Mass.  317,  54  N.  E.  844; 
Corcoran  v.  Wanamaker  (1898)  185 
Pa.  496,  39  Atl.  1108;  Dooner  v.  Dela- 
ware &  H.  Canal  Co.  (1895)  171  Pa. 
581,  33  Atl.  415;  Banks  v.  Georgia  R. 
&  Bkg.  Co.  (1901)  112  Ga.  655,  37 
S.  E.  992,  and  several  other  cases  cited 
in  §  948,  notes  2,  3,  post. 


1  Cunningham  v.  Ft.  Pitt  Bridge 
Works  (1901)  197  Pa.  625-630,  47  Atl. 
846.  The  court  said:  "Our  attention 
lias  been  drawn  recently  to  a  tendency 
to  this  misapplication  of  the  principle 
on  the  part  of  counsel,  and  even  the 
courts.  In  the  present  case  the  learned 
judge  below,  in  a  very  clear  and  excel- 
lent charge,  stated  the  true  rule  in  be- 
half of  defendant,  that  it  'cannot  be 
held  responsible  if  something  happens 
to  an  employee  in  its  employment, 
where  the  manner  and  machinery  and 
methods  and  appliances  are  alleged  to 
have  been  defective,  when  it  is  shown 
they  are  the  ordinary  methods,  machin- 
ery, and  appliances  used  in  that  kind 
of  work  and  business.'  But  he  un- 
guardedly follows  this  by  summing  up 
thus :  'We  leave  it  to  you  to  say  under 
all  the  evidence  in  the  case.  .  .  . 
whether  the  method  of  handling  the 
structural  iron  by  hand,  shifting  it  by 
hand  in  the  way  it  was  shifted,  was 
the  ordinary  method  used,  under  all 
the  circumstances  of  the  case,  and 
whether  all  the  machinery  and  methods 
and  appliances  connected  with  the  mov- 
ing of  these  iron  beams  were  such  as 
were  ordinarily  used  in  the  business 
generally  for  such  work.'     This  might 
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It  has  been  said  in  one  case  that  while  negligence  may  be  involved 
in  the  use  of  a  new  and  untried  device,  it  by  on  means  follows  as  a 
conclusion  of  law.* 

947.  [50]  Doctrine  that  conformity  to  common  usage  is  not  con- 
clusive in  the  master's  favor. —  The  principle  upon  which  a  large  num- 
ber of  decisions  are  based,  some  of  which  emanate  from  the  courts 
whose  rulings  are  reviewed  in  the  preceding  sections,  is  that  embodied 
in  the  remark  of  Willes,  J.,  with  reference  to  the  plea  put  forward  by 
the  defendant  in  a  well-known  case,  that  "no  usage  could  establish 
that  what  is  in  fact  unnecessarily  dangerous  was  in  law  reasonably 
safe  as  against  persons  towards  whom  there  was  a  duty  to  be  reason- 
ably careful."  '  That  is  to  say,  the  position  is  taken,  that  custom  fur- 
easily  be  construed  by  the  jury  as  au-  was  held  that  a  master  takes  the  risk 
thorizing  them  to  find  negligence  from  of  the  safety  of  a  new  appliance  with 
the  bare  fact  that  the  method  was  not  which  he  attempts  to  perform  his  work 
in  general  use.  There  should  always  after  having  seen  it  in  operation  only 
be  a  caution  against  such   a   construe-    once. 

tion,  and  the  evidence  should  not,  in  z  United  States  Exp.  Co.  v.  Ball 
the  first  instance,  be  admitted  on  be-  (1911)  36  App.  D.  C.  269. 
half  of  the  plaintiff,  unless  it  tends  ^  Indermaur  v.  Dames  (1866)  L.  R. 
to  show  that  the  method  pursued  was  1  C.  P.  274,  35  L.  J.  C.  P.  N.  S.  184, 
not  only  unusual,  but  more  dangerous  12  Jur.  N.  S.  432,  14  L.  T.  N.  S; 
in  itself  than  the  ordinary  one."  To  484,  14  Week.  Rep.  586,  1  Harr.  & 
the  same  effect,  McGeehan  v.  Hughes  R.  243,  19  Eng.  Rul.  Cas.  64  (action 
(1909)  223  Pa.  524,  72  Atl.  856;  here  was  by  a  workman  not  in  the 
Central  Granaries  Co.  v.  AuU  (1905)  employ  of  defendant). 
75  Neb.  249,  106  N.  W.  418,  opinion  In  another  action  by  a  third  person, 
modified  and  rehearing  denied  in  Cockburn,  Ch.  J.,  charged  the  jury 
(1906)  75  Neb.  255,  107  N.  W.  1015  "It  is  not  enough  that  they  (the  de- 
( citing  the   Cunningham   Case).  fendants)     do    what    is    usual,    if    the 

In  Chaffee  v.  Erie  B.  Co.  (1910)  course  ordinarily  pursued  is  impru- 
124  N.  Y.  Supp.  272,  it  was  held  that  dent  and  careless,"  adding,  however, 
the  use  of  a  locomotive  step  not  com-  that,  "in  considering  what  is  reason- 
monly  used  was  not  necessarily  negli-  able,  it  is  important  to  consider  what 
gence.  is  usually  done  by  persons  acting  in  a 

And  in  Langhorn,  J.  d>  Co.  v.  Wiley  similar  business."  Blenkiron  v.  Oreat 
(1906)  28  Ky.  L.  Rep.  1186,  91  S.  W.  Central  Gas  Consumers  Co.  (1860) 
255,  it  was  held  that  the  mere  fact  2  Post.  &  F.  437,  3  L.  T.  N.  S.  317. 
that  a  different  kind  of  tool  was  more  In  Mellors  v.  Shaw  (1861)  1  Best 
in  use  is  not  sufficient  to  hold  the  &  S.  437,  30  L.  J.  Q.  B.  N.  S.  333, 
master  liable.  7  Jur.  N.  S.  845,  9  Week.  Rep.  748,  9 

That  the  practice  of  uncoupling  an  Mor.  Min.  Rep.  678,  evidence  that  the 
engine  from  the  train  while  in  motion  defendants  exercised  the  same  care  and 
is  unusual  on  other  roads  does  not  vigilance  as  was  used  in  other  collier- 
render  the  act  negligent.  Gorman  v.  ies  in  the  neighborhood  did  not  pre- 
MinneapoUs  &  St.  L.  R,  Co.  (1902)  vent  them  from  being  held  responsible 
117  Iowa,  720,  90  N.  W.  79.  And  see  for  an  accident  to  a,  minor,  caused  by 
Northern  Alaiama  R.  Co.  v.  Mansell  the  want  of  a.  lining  to  the  shaft  and 
(1903)  138  Ala.  548,  36  So.  459  (rail-  the  want  of  a  "bonnet"  on  the  hoisting 
road  company  not  obliged  to  conform  cage.  But  the  precise  effect  to  be 
to  standard  of  other  roads).  ascribed  to  such  evidence  was  not  dis- 

But  in  Johnson  v.  Griffiths- Sprague  cussed  in  the  opinions  of  the  iudges 
Stevedoring  Co.  (1907)  45  Wash.  278,  Compare  the  remarks  of  Lord  Esher 
8    L.R.A.(N.S.)     432,    88    Pac.    193,    it    in  Walsh  v.  Whiteley   (1888)   L.  R.  21 
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nishes  no  excuse,  if  the  custom  itself  is  negligent.*  In  this  point  of 
view,  the  master's  conformity  to  general  usage  is  regarded  merely  as 
evidence  tending  more  or  less  strongly  to  exculpate  him  from  the 
charge  of  negligence.  After  it  has  been  shown  that  the  defendant 
had  complied  with  the  usage  of  other  employers  in  the  same  line  of 
business,  the  question  whether  the  particular  instrumentality  or 
method  was  reasonably  safe  still  remains  open,  and,  unless  it  is  de- 
cided in  the  master's  favor,  he  must  indemnify  the  servant. 

This  principle  has  been  applied  in  decisions  of  the  Supreme  Court 
of  the  United  States  and  in  some  of  the  lower  Federal  courts.^ 

[Other  Federal  decisions  have  been  to  the  contrary.  (See  §  940, 
ante. )  ] 

Q.  B.  Div.  371,  57  L.  J.  Q.  B.  N.  S.  (1882)  107  U.  S.  454,  27  L.  ed.  605,  2 
686,  36  Week.  Rep.  576,  58  J.  P.  38  Sup.  Ct.  Rep.  932  it  was  argued  by  de- 
la  caae  under  the  employers'  liability  fendant's  counsel  that  "ordinary  care 
act  of  1880).  in    the    employment    and    retention    of 

"No  custom,  however  uniform  or  railroad  employees  means  only  that 
universal,  which  unnecessarily  exposes  degree  of  diligence  which  is  custom- 
railroad  employees  to  loss  of  life  or  ary,  or  is  sanctioned  by  the  general 
limb,  would  seem  to  satisfy  a  duty  practice  and  usage  which  obtains 
which  may  be  regarded  as  an  implied  among  those  intrusted  with  the  man- 
condition  of  their  charters."  Ryan,  Ch.  agement  and  control  of  railroad  prop- 
J.,  in  Dorsey  v.  Phillips  &  G.  Gonstr.  erty  and  railroad  employees."  This 
Co.  (1877)  42  Wis.  597  (cattle  chute  contention  did  not  prevail.  Harlan,  J., 
near  track).  This  passage  is  cited  said:  "There  are  general  expressions 
with  approval  in  Renne  v.  United  in  adjudged  cases  [these  are  not  cited 
States  Leather  Co.  (1900)  107  Wis.  by  name]  which  apparently  sustain 
305,  83  N.  W.  473.  the  position  taken  by  counsel.     But  the 

In   Regan   v.    Montreal    Light,    Beat  reasoning  upon  which  those   cases   are 

<&  P.  Co.    (1907)    Rap.  Jud.  Quebec,  30  based    is   not   satisfactory,   nor,    as   we 

C.  S.   104,  affirmed  in    (1908)    40   Can.  think,   consistent  with  that  good  faith 

S.'   C.    580,   a  verdict   that   the   defend-  which  at  all  times  should  characterize 

ant  was   negligent  was  held  not  to  be  the  intercourse  between  ofllcers  of  rail- 

against    the    weight    of    evidence,    al-  road  corporations  and  their  employees, 

though    the    defendant's    methods    were  It    should    not   be    presumed    that    the 

those    almost    universally    adopted.  employee    sought    or    accepted    service 

2  Austin  v.  Chicago,  R.  I.  &  P.  R.  Co.  upon    the    implied   understandmg    that 

(1895)   93  Iowa,  236,  61  N.  W.  849.  they  would  exercise  less  care  than  that 

"There  is  no  rule  of  law  which  will  which  prudent  and  humane  managers 
enable  a  master  to  escape  the  conse-  of  railroads  ought  to  observe.  To 
quences  of  failing  to  exercise  ordinary  charge  a  brakeman,  when  entering  the 
care  to  furnish  his  servants  reason-  service  of  a  railroad  company,  with 
ably  safe  appliances  by  proving  that  knowledge  of  the  degree  of  care  gen- 
all  other  masters  in  the  same  line  of  erally  or  usually  observed  by  agents 
business  and  using  the  same  appli-  of  railroad  corporations  in  the  selection 
ances  are  equally  negligent."  Winhler  and  retention  of  telegraphic  operators 
V  Power  &  Min.  Machinery  Co.  (1910)  along  the  line  traversed  by  trains  of 
141  Wis    244    124  N.  W.  273.  cars, — a  branch  of  the  company  s  serv- 

"A    person' charged   with    negligence  ice  of  which  he  can  have  little  knowl- 

cannot  excuse  his  misconduct  by  prov-  edge,  and  with  the  employees  specially 

ing    the    same    misconduct    in    others."  engaged  therein  he  can  ordinarily  have 

Alderson  v.  Pitt  Iron  Mvn.  Go.   (1909)  little    intercourse,— is    unwarranted   by 

108  Minn    261,  121  N.  W.  915.  common    experience.      And    to   say,    as 

Sin    Wabash    R.    Go.    v.    MoDaniels  matter  of  law,  that  a  railroad  corpo- 
M.  &  S.  Vol.  III.— 160. 
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ration  discharged  its  obligation  to  an  cision  in  Randall  v.  Baltimore  &  0.  R. 
employee  in  respect  of  tlie  fitness  of  Go.  (1883)  109  U.  S.  478,  27  L.  ed. 
co-employees  whose  negligence  has  1003,  3  Sup.  Ct.  Rep.  322,  where  re- 
caused  him  to  be  injured,  by  exer-  covery  was  denied;  the  appliance  was 
cising,  not  that  degree  of  care  which  of  the  ordinary  type,  but  the  court 
ought  to  have  been  observed,  but  only  was  of  opinion  that  it  was  as  safe  as 
such    as    like    corporations    are    accus-  any  other  type. 

tomed  to  observe,  would  go  far  towards  The  McDaniels  Case  has  been  fol- 
relieving  them  of  all  responsibility  lowed  in  a  number  of  cases  in  the 
whatever  for  negligence  in  the  selection  lower  Federal  courts.  In  Bean  v. 
and  retention  of  incompetent  servants  Oceanic  Steam  Nav.  Co.  (1885)  24 
If  the  general  practice  of  such  corpo-  Fed.  124  (appliances  for  unloading 
rations  in  the  appointment  of  servants  cargo),  in  discussing  an  instruction 
is  evidence  which  a  jury  may  consider  asked  for  by  the  defendant,  the  court 
in  determining  whether,  in  the  particu-  said:  "The  defendant  would  make  the 
lar  case,  the  requisite  degree  of  care  employer's  liability  hinge  upon  the 
was  observed,  such  practice  cannot  be  question  whether  the  appliances  were 
taken  as  conclusive  upon  the  inquiry  the  approved  or  customary  ones;  and 
as  to  the  care  which  ought  to  have  if  they  had  received  the  general  sane- 
been  exercised.  A  degree  of  care  ordi-  tion  of  the  employers,  and  had  an- 
narily  exercised  in  such  matters  may  swered  the  purposes  which  they  were 
not  be  due,  or  reasonable,  or  proper  designed  to  accomplish,  the  duty  of 
care,  and  therefore  not  ordinary  care,  ordinary  care  is  complied  with.  The 
within  the  meaning  of  the  law."  requisites    of    ordinary    care    are    not 

It    is    not    easy   to    say    upon    what  satisfied  by  such  a  rule." 

footing,  if  at  all,  this  decision  is  to  be  So,     also,    an    instruction    assuming 

reconciled  with  the  later  one  in  Wash-  that  negligence  was   conclusively  nega- 

ington  &  (?.  R.  Go.  v.  McDade    (1890)  tived  by  the  fact  that  a  sawmill  was 

135  U.  S.  554,   34  L.  ed.  235,  10  Sup.  "constructed  in  the  customary  manner 

Ct.    Rep.    1044.      See    §    940,    note    1,  of  all  mills"   in  that  region,  has   been 

ante.     One   way   of   harmonizing   them  held  erroneous.     Nyiaclc  v.  Chamxiagne 

is    to    view    the    later    case    as    being  Lumier  Go.    (1901)    48   C.   C.   A.   632, 

merely   expressive   of   the   narrow   con-  309  Fed.  732. 

elusion   that    the    instruction    objected  In  Bomestake  Min.   Co.  v.  Fullerton 

to  was  prejudicial,  and  not  as  announ-  (1895)    16  C.  C.  A.  545,  36  U.  S.  App. 

cing   the    doctrine    that   conformity    to  32,   69   Fed.   923,  the   court  refused  on 

usage  furnishes  conclusive  proof  of  the  the   authority   of   the   McDaniels   Case, 

exercise  of  due  care.  to  uphold  the  contention  of  defendant's 

Support  is  given  to  this  view  by  the  counsel  that  an  employee  might  be  held 
unequivocal  decision  in  Texas  &  P.  R.  to  assume  the  risk  of  bolts  protrud- 
Go.  V.  Behymer  (1903)  189  U.  S.  468,  ing  from  a  coupling  of  a  revolving 
47  L.  ed.  905,  23  Sup.  Ct.  Rep.  622,  shaft,  notwithstanding  a  promise  of 
where  the  McDaniels  Case  was  ap-  the  foreman  to  cover  it,  on  the  ground 
proved  and  it  was  held  that  whether  that  such  promise  was,  not  to  repair 
a  freight  train  was  handled  with  ordi-  an  existing  defect  in  the  machinery, 
nary  care,  and  not  whether  it  was  but  to  supply  a  new  or  additional 
handled  in  the  usual  and  ordinary  way,  appliance,  which  the  employer  is  under 
is  the  test  by  which  to  determine  the  no  obligation  to  furnish,  and  held 
liability  of  a  railroad  company  for  that  the  doctrine  that  a  master  is 
injuries  received  by  a  brakeman  be-  not  bound  to  abandon  the  use  of  a 
cause  of  a  sudden  bump  or  jerk  while  particular  machine  which  is  in  com- 
he  was  standing,  in  obedience  to  orders,  mon  use,  because  there  are  other  bet- 
on  the  icy  roof  of  a  car  in  such  train,  ter  and  safer  machines  to  be  had. 
The  court  said:  "What  usually  is  could  not  be  successfully  invoked  for 
done  may  be  evidence  of  what  ought  the  purpose  of  excusing  him  for  his 
to  be  done;  but  what  ought  to  be  failure  to  place  a  suitable  guard  around 
done  is  fixed  by  a  standard  of  reason-  machinery  which  was  of  such  a  nature 
able  prudence  whether  it  is  usually  or  so  located  as  to  be  a  constant  men- 
complied  with  or  not."  ace  to  the  safety  of  those  who,   in  the 

It  is  difl&cult  to  tell  the  precise  discharge  of  their  duties,  were  con- 
bearing  upon  this  question  of  the   de-  stantly  compelled  to  pass  in  close  prox- 
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The     principle     has     been     also     applied     in     the     following 

states :    Alabama ;  *    California ;  *  Colorado ;  *    Illinois ; ''    Iowa ;  * 

imity   to   it.     In    such    a   case,   it   was  they   were   not    liable   to    an    employee 

said,  the  obligation  to  place  a  suitable  who  caught  his  foot  under  a  rail  and 

guard  around  the  machinery  is  no  less  was    run    over,    if    it    was    customary 

imperative  than  his  duty  to  remedy  a  for    railways    to    ballast    their    tracks 

defect  in  the  machine   itself.     Another  so    as    to    leave   a    space    of    about    an 

alternative    is   to    view   the    later    case  inch    under    the     rails,    was    properly 

as  being  merely  expressive  of  the  nar-  modified  by  the  addition  of  the  proviso 

row    conclusion    that    the    instruction  that    such    a   method    of   ballasting    in 

objected    to   was    not    prejudicial,    and  yards  was  reasonably  safe. 

not    as    announcing    the    doctrine    that  An  instruction  that,  if  the  top  of  a 

conformity   to   usage   furnishes   conclu-  covered  bridge  was  lower  than  is  usual 

sive  proof  of  the  exercise  of  due  care,  in   such  bridges,   the   railway   company 

The   difficulty   raised   by   a   comparison  is    negligent,    is    erroneous.      The    real 

of    the    two   cases    is    still    further   en-  question   for   the   jury   is   whether   the 

hanced    by    the    fact    that    the    earlier  bridge,    as    constructed,    was    of    suflB- 

one    is    not   referred   to    at   all    in   the  cient  height  to  enable  trainmen  to  pass 

later    one.  through    it    in    safety.      If    it   was,    it 

4  The  usage  and  custom  of  well-  makes  no  difiference  whether  it  was 
regulated  shops  to  have  no  set  screws  higher  or  lower  than  other  bridges. 
in  the  handles  of  shifters  attached  to  Cleveland,  G.  G.  &  St.  L.  R.  Co.  v. 
drill  presses  is  a  pertinent  fact  on  Walter  (1893)  147  111.  60,  35  N.  E. 
the  inquiry  of  negligence  vel  non,  but  529. 

it    is    not    conclusive.      Going    v.    Ala-  "The  doing  a  thing  in  the  usual  way 

hama    Steel    &    Wire    Co.     (1904)     141  is  not  evidence  that  such  way  is  safe, 

Ala.   537,   37   So.   784.     And  see  Davis  and  is  no  excuse  for  negligence."     GH- 

v.   Kornman    (1904)    141   Ala.   479,    37  cago,   R.   I.   &  P.   R.    Go.   v.   Daugaard 

So.  789.  (1905)    118  111.  App.  74    (circular  saw 

5  In  Martin  v.  California  C.  R.  Co.  so  constructed  as  to  bring  hand  of 
(1892)  94  Gal.  326,  29  Pac.  645  (use  operator  very  close  to  saw).  And  see 
of  two  patterns  of  couplings),  it  was  Volkman  v.  McMullen  (1908)  138  111. 
held  that  an  instruction  to  the  effect  App.  616;  Union  Wire  Mattress  Go. 
that  general  usage  conclusively  nega-  v.  Wiegref  (1907)  133  111.  App.  506; 
tived  negligence  was  properly  refused.  Yeates  v.  Illinois  G.  R.  Co.  (1908)  145 
See  also,  to  the  same  eflfect,  Redfield  111.  App.  11,  affirmed  in  (1909)  241 
V.  Oakland  Consol.  Street  R.  Go.  111.  205,  89  N.  E.  338.  These  cases 
(1896)  112  Gal.  220,  43  Pao.  1117.  seem  to  show  that  the  position  taken 
These  decisions  supersede  the  state-  in  Gamp  Point  Mfg.  Co.  v.  Ballou 
ment  in  Sappenfield  v.  Main  Street  &  (1874)  71  111.  417,  where  it  was  held 
Agri.  Park  R.  Go.  (1891)  91  Gal.  48,  error  to  refuse  an  instruction  that 
27  Pac.  590,  referred  to  in  §  940,  ante,  ordinary  use  in  similar  establishments 

6  Colorado  Midland  R.  Co.  v.  Brady  "is  the  standard  of  safety,"  no  longer 
(1909)  45  Colo.  203,  101  Pac.  62  represents  the  doctrine  accepted  in  Illi- 
( switchman    required    to    couple    cars  nois. 

on  open  trestle).  ^Hamilton  v.  Des  Moines  Y alley  R. 

T  McGormick  Harvesting  Maoh.  Co.  Co.  (1872)  36  Iowa,  31,  and  Hosic 
V.  Burandt  (1891)  136  111.  170,  26  N.  v.  Chicago,  R.  I.  &  P.  R.  Go.  (1888) 
E.  588,  affirming  (1890)  37  111.  App.  75  Iowa,  683,  9  Am.  St.  Rep.  518,  37 
165  (plaintiff  fell  into  unguarded  N.  W.  963  (railroad  company  not  ex- 
trough)  ;  fact  that  no  other  person  cused  for  negligence  in  loading  its 
in  a  similar  business  had  used  a  rail-  cars,  for  the  reason  that  the  manner 
ing  not  conclusive  that  master  was  of  loading  is  customary  with  other 
not  negligent).  railroad    companies)  ;    Austin    v.    Chi- 

In  Lake  Erie  &  W.  R.  Co.  v.  Morris-  cago,    R.    I.    &    P.    R.    Co.     (1895)     93 

sey   (1898)    177  111.  376.  52  N.  E.  299,  Iowa,  236,  61  N.  W.   849    (brakeman's 

affirming    (1897)    75    111.   App.   466,    it  foot   caught   in   space   left   unfilled   be- 

was    held    that    an    instruction    asked  tween  the  ties  on  each  side  of  the  bars 

for  by  the  defendant  to  the  effect  that  of   a   switch)  ;    Hall  v.   Chicago,  R.  I. 
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Kansas ; '     Kentucky ;  "     Maine ;  "     Michigan ;  "      Minnesota ;  " 


&  P.  R.  Co.  (1908)  140  Iowa,  30,  116 
N.  W.  113;  Kirby  v.  Chicago,  R.  I.  & 
P.  R.  Co.  (1911)  150  Iowa,  587,  129 
N.  W.  963  (general  usage  not  con- 
clusive that  locomotive  was  reasonably 
safe). 

In  Kirchoff  v.  Eohnsbehn  Creamery 
Supply  Co.  (1909)  148  Iowa,  508,  123 
N.  W.  210,  in  sustaining  the  refusal 
of  the  trial  court  to  admit  proof  that 
it  was  customary  to  instruct  servants 
engaged  in  a  certain  work,  the  court 
held  that  the  necessity  of  instructing 
a  servant  did  not  depend  upon  custom, 
but  upon  the  nature  of  the  work  and 
the  dangers  to  be  encountered. 

An  instruction  is  correct  which  states 
that  a  defendant  cannot  be  found  free 
from  negligence  simply  for  the  reason 
that  the  distance  of  a  cattle  chute  from 
the  track  was  the  same  as  that  which 
is  usual  in  the  case  of  such  structures. 
AUeyi  V.  Burlington,  C.  R.  &  N.  R.  Co. 
(1884)  64  Iowa,  94,  19  N.  W.  807 
(first  appeal  [1882]  57  Iowa,  623,  11 
N.  W.  614,  but  this  point  was  not 
mentioned).  Other  Iowa  cases  are  to 
a  contrary  effect.     See  §  940,  ante. 

9  An  instruction  that  it  is  the  con- 
tinuing duty  of  a  master  to  use  ordi- 
nary care  to  provide  his  servant  with 
a  safe  place  to  work  and  with  safe 
machinery  and  appliances,  and  to  make 
such  inspection  as  a  person  of  ordi- 
nary care  would,  under  like  circum- 
stances, is  not  erroneous,  although  it 
was  testified  in  behalf  of  the  master 
that  it  was  not  customary  to  inspect 
under  the  circumstances  of  the  case. 
Wise  V.  Lillie  (1911)  84  Kan.  86, 
113  Pac.  403. 

Evidence  that  the  care  used  in  in- 
spection is  that  usually  exercised  by  a 
railroad  company  is  not  conclusive  up- 
on the  proposition  that  due  care  has 
been  used  by  the  company.  Atchison 
T.  d  S.  F.  R.  Co.  V.  Eingscott  (1902) 
65  Kan.  131,  69  Pac.  184. 

10  Roy  Lurnber  Co.  v.  Donnelly  (1907) 
31  Ky.  L.  Rep.  601,  103  S.  W.  255 
(general  custom  of  hanging  saws  will 
not  prevail  unless  it  is  a  reasonably 
safe  way ) . 

That  an  appliance  or  instrumental- 
ity is  in  customary  use  is  not  the  cor- 
rect test  of  its  sufficiency.  Warren 
V.  Jeunesse  (1909)  —  Ky.  — ,  122 
S.  W.   862. 


n  Sawyer  v.  J.  M.  Arnold  Shoe  Co. 
(1897)  90  Me.  369,  38  Atl.  333.  There 
counsel  for  defendant  requested  this  in- 
struction: "However  strongly  the  jury 
may  be  convinced  that  there  may  be 
better  or  less  dangerous  appliances  or 
machinery,  it  should  not  say  that  the 
use  of  appliances  or  machinery  com- 
monly adopted  by  those  in  the  same 
business  is  a  negligent  use  for  which 
liability  should  be  declared  or  im- 
posed." In  answer  to  which  the  trial 
judge  said  to  the  jury:  "Not  if  they 
(the  jury)  believe  at  the  same  time 
that  it  was  reasonably  sufficient  them- 
selves. .  .  The  common  use  will 
not,  of  course,  prove  its  usefulness. 
That  is  evidence  of  its  usefulness,  but 
not  conclusive."  Whereupon  defend- 
ant's counsel  asked  the  court:  "Would 
it  not  be  due  care  to  use  as  is  ordi- 
narily used  by  persons  in  the  same  line 
of  business?"  To  which  the  court  re- 
plied: "Yes,  but  that  must  be  rea- 
sonably safe  and  sound;  or  he  should 
use  due  care  to  have  it  reasonably  safe 
and  sound."  Defendant's  counsel  then 
requested  this  instruction:  "That  he 
does  use  reasonable  care  when  he  uses 
the  same  sort  of  machinery  that  is  in 
use  in  the  same  sort  of  business."  To 
which  the  court  replied:  "Though  the 
jury  should  find  that  it  was  actually 
defective?  I  should  not  say  to  the  jury 
that  if  they  found  that  machinery  actu- 
ally defective  and  insufficient,  it  would 
be  any  better  because  others  used  it." 
It  was  held  that  the  defendant  had 
no  cause  of  complaint  in  regard  to 
any  of  the  rulings  of  the  justice  pre- 
siding, upon  the  point  involved  in 
these  requests.  The  court  quoted  the 
language  of  an  earlier  case,  that  "it 
would  be  no  excuse  for  a  want  of 
ordinary  care  that  carelessness  was 
universal  about  the  matter  involved, 
or  at  the  place  of  the  accident,  or  in 
the  business  generally."  Mayhew  v. 
Sullivan  Min.  Co.  (1884)  76  Me.  100. 
The  earlier  rulings  of  this  court  to 
the  contrary  effect  (see  §  940,  ante) 
are  apparently  overruled,  though, 
strange  to  say,  they  are  not  referred 
to   in   this   case. 

lajfoe  V.   Rapid  R.    Co.    (1903)    133 
Mich.    152,    94   N.   W.    743. 

'^^  Anderson    v.    Fielding     (1904)     92 
Minn.   42,    104   Am.    St.   Rep.    665,    99 
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Missouri;  1*  New  York;  "  South  Carolina;  "  Texas;  "  Vermont; 
Washington;  ^^  Wisconsin.^" 


N.  W.  357;  Graver  v.  Christian  (1887) 
36  Minn.  413,  1  Am.  St.  Rep.  675,  31 
N.  W.  457  (master  not  absolved  from 
duty  of  fencing  machinery  found  to 
be  dangerous,  by  the  mere  fact  that 
similar  machinery  is  ordinarily  left 
uncovered  by  other  masters)  ;  Krem- 
koski  V.  Great  Northern  R.  Go.  (1907) 
101  Minn.  501,  112  N.  W.  1025  (cus- 
tomary methods  of  cleaning  out  engine 
not   conclusive). 

That  an  appliance  is  in  general  use 
throughout  the  country  in  the  same  or 
similar  lines  of  work  is  not  conclusive 
upon  the  matter  of  negligence,  if  it  is 
not  reasonably  safe.  Wiita  v.  Inter- 
state Iron  Go.  (1908)  103  Minn.  303, 
16  L.R.A.(N.S.)   128,  115  N.  W.  169. 

1*  Patrum  v.  St.  Louis  &  8.  F.  R.  Go. 
(1910)  146  Mo.  App.  332,  129  S.  W. 
1041;  Reichla  v.  Gruensfelder  (1892) 
52  Mo.  App.  43  (fact  that  other  similar 
establishments  do  not  put  guards 
around  a  hot  water  tank  like  that  in 
which  an  employee  was  scalded,  held 
not  to  be  conclusive  that  the  failure  to 
do  so  is  not  negligence). 

In  Schiller  v.  Kansas  City  Berweries 
Co.  (1911)  156  Mo.  App.  569,  137  S. 
W.  607,  the  court  said:  "The  final  test 
of  negligence  is  not  usage  or  custom, 
but  the  inflexible  rule  which  fixes  rea- 
sonable care  as  the  standard  by  which 
the  conduct  of  the  master  to  the  servant 
is  measured." 

Other  Missouri  decisions  are  to  a  con- 
trary effect.     See  §  940,  ante. 

16  Evidence  that  certain  appliances 
furnished  by  the  master  are  unsafe, 
unsuitable,  or  improper  renders  the 
master  prima  facie  negligent  without 
reference  to  the  question  of  an  estab- 
lished custom  as  to  the  use  or  omission 
of  such  appliances.  Siversen  v.  Jenks 
(1905)  102  App.  Div.  313,  92  N.  Y. 
Supp.  382.  But  see  other  New  York 
cases  to  the  contrary  in  §  940,  ante. 

16  Lowrimore  v.  Palmer  Mfg.  Go. 
(1900)  60  S.  C.  153,  38  S.  E.  430  (in- 
struction declaring  usage  of  well-regu- 
lated companies  in  the  same  business  to 
be  conclusive  in  defendant's  favor,  held 
to  be  properly  refused)  ;  Jennings  v. 
Edgefield  Mfg.  Go.  (1905)  72  S.  C.  411, 
52  S.  E.  113. 

17  Sincere  v.  Union  Compress  &  Ware- 
House  Co.  (1897)  —  Tex.  Civ.  App.  — , 


40  S.  W.  326;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Evanisch  (1884)  61  Tex.  5;  Gulf,  G.  & 
S.  F.  R.  Go.  V.  Gompton  (1890)  75  Tex. 
671,  13  S.  W.  667;  Gulf,  G.  &  S.  F.  R. 
Go.  V.  Smith  (1894)  87  Tex.  357,  28  S. 
W.  520;  Weatherford,  M.  W.  &  N.  W. 
R.  Go.  V.  Duncan  (1895)  88  Tex.  614, 
32  S.  W.  878;  Houston  &  T.  C.  R.  Co. 
V.  Turner  (1906)  99  Tex.  547,  91  S.  W. 
562;  Kirhy  Lumber  Go.  v.  Dickerson 
(1906)  42  Tex.  Civ.  App.  504,  94  S.  W. 
153;  Lyon  v.  Bedford  (1909)  54  Tex. 
Civ.  App.  19,  117  S.  W.  897;  Texas  & 
N.  0.  R.  Co.  V.  Walker  (1910)  —  Tex. 
Civ.  App.  — ,  125  S.  W.  99  (method  of 
switching)  ;  Wirtz  v.  Galveston,  H.  <&  S. 
A.  R.  Go.  (1910)  —  Tex.  Civ.  App.  — , 
132  S.  W.  510  (charge  making  custom- 
ary usage  the  requisite  standard  rather 
than  reasonable  care,  condemned)  ;  St. 
Louis  Southwestern  R.  Go.  v.  Neef 
(1911)  —  Tex.  Civ.  App.  — ,  138  S. 
W.  1168. 

18  To  exonerate  a  master  from  the 
charge  of  negligence  in  furnishing  his 
employee  unsafe  appliance  with  which 
to  work,  it  is  not  sufficient  that  the  ap- 
pliances furnished  were  such  as  were  in 
common  use  for  similar  purposes,  but 
they  must  have  been  such  as  would  have 
commended  themselves  to  a  reasonably 
prudent  man.  Geno  v.  Fall  Mountain 
Paper  Go.  (1895)  68  Vt.  568,  35  Atl. 
475  (disapproving  of  the  rulings  of  the 
Pennsylvania  courts  referred  to  in  § 
940,  ante). 

19  Proof  that  it  is  customary  in  other 
mines  to  employ  boys  to  open  doors  set 
in  the  gangway,  when  an  engine  sig- 
nals its  approach,  does  not  establish  the 
competency  of  a  boy  so  employed.  Carl- 
son V.  Wilkeson  Coal  &  Coke  Go.  (1898) 
19  Wash.  473,  53  Pac.  725.  The  au- 
thority cited  was  the  decision  of  the 
Supreme  Court  of  the  United  States  in 
Wabash  R.  Go.  v.  McDaniels  (1882) 
107  U.  S.  454,  27  L.  ed.  605,  2  Sup.  Ct. 
Rep.  932,  and  there  is  difficulty  in  rec- 
onciling this  Washington  case  with  the 
earlier  one  from  the  same  state  (see  § 
940,   ante). 

Evidence  as  to  the  defendant's  com- 
pliance with  common  usage  is  proper 
for  the  consideration  of  the  jury,  but 
is  not  conclusive  either  for  or  against 
him.  Sipes  v.  Puget  Sound  Electric  R. 
Co.  (1909)  54  Wash.  47,  102  Pac.  1057. 
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In  spite  of  the  imposing  array  of  authorities  which  have  adopted 
the  doctrine  explained  in  §§  940  et  seq.,  the  present  writer  has  no  hes- 
itation in  saying  that,  in  his  opinion,  the  cases  just  cited  embody  the 
correct  principle.  The  essential  meaning  of  the  theory  that  the  case 
ceases  to  be  one  for  the  jury  when  conformity  to  common  usage  is 
once  established  is  that  employers  ought  to  receive  the  benefit  of  a 
presumption  which  may  be  thus  expressed:  The  persons  who  pur- 
sue a  particular  line  of  business  at  any  given  time  are  reasonably  pru- 
dent, and  the  majority  of  a  reasonably  prudent  body  of  persons  will 
not  use  unsuitable  instrumentalities  or  methods  when  suitable  ones 
are  available.  As  a  basis  for  the  doctrine  founded  upon  it,  however, 
this  presumption  seems  to  be  extremely  unsatisfactory. 

Whether  motives  of  self-interest  will,  in  most  instances,  be  ade- 
quate to  induce  men  to  adopt  instrumentalities  and  methods  which 
are  suitable  in  the  sense  that  they  are  effective  for  the  performance 
of  the  work  to  be  done  is  a  point  which  does  not  seem  to  be  by  any 
means  beyond  controversy.  But,  waiving  this  question  as  being  one 
with  which  we  are  not  now  concerned,  it  is  at  all  events  abundantly 
clear  from  the  records  of  industrial  developement  in  all  ages  and  coun- 
tries that  motives  of  this  description  cannot,  except  to  a  very  limited 
extent,  be  relied  upon  as  a  practical  influence  determining  employers 
to  adopt  instrumentalities  and  methods  which  are  suitable  in  the 
sense  that  they  may  be  used  with  reasonable  safety  by  servants.  The 
conclusive  effect  ascribed  to  common  usage  as  a  criterion  of  the  exer- 
cise of  due  care  could  only  be  justifiable  upon  the  assumption  that  the 
considerations  which  induce  the  majority  of  a  given  class  of  employ- 
In  Smith  V.  Hewitt-Lea  Lumber  Co.  N.  W.  689,  the  court  says  that  many 
(1909)  55  Wash.  357,  104  Pac.  651,  it  courts  apply  without  limitation  the 
was  held  that  a  recovery  might  be  had  rule  that  if  the  employer  furnishes 
for  injuries  caused  by  the  sudden  start-  such  a  place  or  appliance  as  is  in  gen- 
ing  of  a  machine  due  to  the  fall  of  a  eral  use  among  employers  of  ordinary 
lever,  notwithstanding  the  machine  was  caution  and  prudence  in  the  same  line 
of  standard  make  and  in  ordinary  and  of  business,  under  the  same  circum- 
common  use,  where  the  evidence  showed  stances,  he  has  discharged  the  duty 
that  by  the  employment  of  one  of  several  imposed  upon  him ;  but  that  the  court 
simple  guards,  the  lever  could  have  been  in  Wisconsin  has  adopted  a  limitation 
secured.  thereon      in     consonance     with     what 

20  Winkler  v.  Power  &  M.  Machinery  seemed  a  more  just  and  enlightened 
Co.  (1910)  141  Wis.  244,  124  N.  W.  policy.  The  court  goes  on  to  say: 
273  (held  not  error  to  refuse  instruc-  "That  limitation  is  that  the  employer 
tion  which  takes  away  from  jury  their  will  not  discharge  his  duty  by  furnish- 
right  to  reject  test  of  common  usage,  ing  the  ordinary  place  or  appliance,  if 
where  the  use  of  the  appliance  was  dan-  such  ordinary  place  or  appliance  be  ob- 
gerous).  viously  dangerous." 

In  Yazdzewski  v.  Barker  (1907)  131  See  also  the  Wisconsin  cases  cited  in 
Wis.  494,   120  Am.  St.  Rep.   1059,   111    note  1,  supra. 
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ers  to  carry  on  their  business  in  a  certain  manner  are  entirely,  or  at 
all  events,  mainly,  identical  with  those  which  would  be  kept  in  view 
if  the  security  of  the  employees  should  be  the  object  to  which  the  reg- 
ulation of  the  business  were  directed.  Manifestly,  such  an  assump- 
tion cannot  be  entertained.  How  little  confidence  is  placed  by  the 
most  enlightened  nations  of  modern  times  in  the  comfortable  theory 
that  a  regard  for  their  own  financial  interests  will  lead  employers  to 
provide  properly  for  the  safety  of  their  employees  is  shown,  in  a  man- 
ner not  to  be  misunderstood,  by  the  long  list  of  statutes  enacted  for 
the  protection  of  persons  engaged  in  mines,  factories,  and  specially 
dangerous  kinds  of  work.  That  this  distrust  is  fully  justified  by  the 
condition  of  things  which  existed  before  the  date  of  the  earliest  of 
these  statutes  will  hardly  be  disputed  by  a  student  of  economic  his- 
tory. 

But  apart  from  this  legislative  condemnation  of  the  theory,  its 
weakness  may  be  readily  demonstrated  by  a  very  simple  process  of 
reasoning.  Considered  as  a  means  of  accomplishing  work,  the  in- 
strumentalities or  methods  used  by  any  employer  at  a  certain  time 
must,  when  compared  with  others  which  would  be  superior  in  point 
of  safety,  be  either  less  effective,  or  equally  effective,  or  more  effect- 
ive. In  the  first  alone  of  these  three  cases  is  there  any  real  induce- 
ment of  self-interest  to  substitute  the  safer  for  the  more  dangerous 
instrumentalities  or  methods,  and  the  strength  of  that  inducement 
will  depend  entirely  upon  whether  the  increase  of  effectiveness  ob- 
tained by  making  a  change  will  be  sufficient  to  compensate  him  for 
his  outlay.  In  the  second  case  the  cost  of  the  change  still  remains  a 
dissuasive  consideration,  and  it  is  not  counterbalanced  by  any  cor- 
responding increase  of  effective  power.  In  the  third  case  the  em- 
ployer cannot  give  the  servant  a  safer  environment,  unless  he  not  only 
spends  money,  but  diminishes  the  productive  capacity  of  his  plant. 
In  the  two  latter  cases,  therefore,  it  cannot  be  said  that  there  is  any 
motive  whatever  working  in  favor  of  the  change,  except  such  as  may 
be  created  by  his  apprehension  of  a  possible  difficulty  in  obtaining 
workmen,  or  of  being  compelled  to  indemnify  such  servants  as  maj 
be  injured.  But  it  will  scarcely  be  argued  seriously  that  such  ex- 
tremely remote  contingencies  are  likely  to  be  taken  into  account  by 
the  average  business  man  in  countries  where  the  labor  market  is  nor- 
mally overstocked,  and  a  servant's  knowledge  of  the  risk  is  ordinarily 
treated  as  a  complete  bar  to  his  action. 

In  its  essential  characteristics,  therefore,  the  situation  is  not  thai 
which  is  taken  for  granted  by  the  courts  whose  views  are  being  criti- 
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cized.  The  conception  of  an  employer  as  a  person  acted  upon  by  cer- 
tain motives  springing  out  of  a  regard  for  his  financial  interests,  and 
leading  him  to  see  that  his  servants  are  not  exposed  to  unnecessary 
risks,  is  not  in  harmony  with  or  borne  out  by  the  real  facts  of  the 
case.  Suitability  from  the  standpoint  of  effectiveness  may  or  may 
not  be  associated  with  suitability  from  the  standpoint  of  safety,  and 
it  is  only  the  former  kind  of  suitability  that  the  employer  usually 
takes  into  account.  Under  such  circumstances,  it  is  submitted,  there 
is  no  suiScient  basis  upon  which  to  found  an  inference  of  law  that 
an  employer  fulfils  his  duty  when  he  adopts  instrumentalities  and 
methods  which  are  in  common  use.*^ 

948.  [51]  Negligence  not  predicable  of  the  failure  to  adopt  instru- 
mentalities or  methods  not  in  general  use, — In  a  considerable  number 
of  cases  the  doctrine  has  been  applied  that  a  jury  cannot  be  permitted 
to  find  an  employer  guilty  of  negligence  on  the  ground  that  a  sug- 
gested instrumentality  or  method  of  work  was  better  and  safer  than 
the  one  adopted  by  him,  if  there  is  no  evidence,  or  insufficient  evi- 
dence, that  the  utility  of  that  instrumentality  or  method  has  received 
the  stamp  of  a  practical  recognition  from  a  considerable  proportion, 
at  least,  of  the  persons  in  his  own  line  of  business.  As  was  laid  down 
in  one  case,  the  action  cannot  be  maintained  unless  the  suggested  de- 
vice, the  nonadoption  of  which  is  alleged  to  be  negligence,  is  "so  man- 
ifestly serviceable  as  to  command  the  consensus  of  intelligent  .  .  . 
men  [in  the  same  business]  so  generally  as  that  it  cannot  be  rea- 
sonably ignored  or  disregarded."  ^  The  decisions  to  this  effect 
proceed  from  courts  which  unquestionably  hold  conformity  to  usage 
to  be  conclusive  in  the  master's  favor ;  ^  from  courts  whose  views 

21  The  gist  of  the  whole  matter  is  well  straps"  as  a  means  of  warning  brake- 
summed  up  in  the  two  following  re-  men  of  the  proximity  of  low  bridges). 
marks  extracted  from  cases:  "Com-  ^  Faber  v.  Carlisle  Mfg.  Co.  (1889) 
mon  sense  and  reason  do  not  lose  their  126  Pa.  387,  17  Atl.  621;  Dingley  v. 
sway  because,  through  ignorance,  in-  Star  Knitting  Co.  ( 1892 )  134  N.  Y. 
attention,  or  selfishness,  unreasonable  552,  555,  32  N.  E.  35;  Dooner  v.  Dela- 
customs  may  have  prevailed."  Nyhack  icare  &  H.  Canal  Co.  (1895)  171  Pa. 
V.  Champagne  Lumler  Co.  (1901)  48  581,  33  Atl.  415  (plaintiff  asserted  that 
C.  C.  A.  632,  109  Fed.  732.  "Custom  a  foreign  railway  car  should  have  been 
may  originate  in  motives  of  economy,  provided  with  an  additional  handhold)  ; 
or  the  stress  of  pecuniary  affairs,  or  in  Orattis  v.  Kansas  City,  P.  &  Q.  R.  Co. 
recklessness,  and  not  from  considera-  (1900)  153  Mo.  380,  48  L.R.A.  399, 
tions  based  upon  the  proper  discharge"  77  Am.  St.  Rep.  721,  55  S.  W.  108  (fact 
of  the  master's  duty.  Redfield  v.  Oak-  that  defendant  had  placed  its  switch- 
land  Consol.  Street  R.  Co.  (1896)  112  signal  target  on  the  same  side  of  the 
Cal.  220,  43  Pac.  1117.  main    track    on    which    its    side    track 

1  Louisville    &    N.    R.    Co.    v.    Hall  was  placed,  instead  of  on  the  opposite 

(1890)    91  Ala.   112,   24   Am.   St.   Rep.  side,  held  not  to  constitute  negligence, 

863,    8    So.    371     (said    of    "whipping  where   the   evidence   showed   that  there 
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on    this    point    are    not    precisely    defined ;  ^    and    from    courts 

was  no  uniform  rule  as  to  which  side  tall  (1888)  1]9  Pa.  149,  13  Atl.  65 
of  the  track  it  should  be  placed;  train  {contention  that  the  defendant  should 
ran  through  a  switch  which  the  en-  have  provided  a  spreader  for  a  saw 
gineer  would  have  seen  to  be  open  if  it  held  to  be  without  merit,  as  the  testi- 
had  been  on  the  other  side  of  the  mony  showed  that  such  an  attachment 
track)  ;  Banks  v.  Georgia  R.  &  Bhg.  was  not  in  general  use,  and  that  there 
Go.  (1901)  112  Ga.  655,  37  S.  E.  992  was  no  general  agreement  among  mill- 
(complaint  failing  to  allege  any  defect  owners  or  practical  sawyers  that  it  was 
other  than  an  unblocked  frog,  held  in-  a  desirable  or  a  useful  attachment)  ; 
sufficient  on  the  ground  that  it  might  Prybilski  v.  Northwestern  Coal  11.  Co. 
be  the  general  custom  not  to  block  (1898)  98  Wis.  413,  74  N.  W.  117  (no 
frogs)  ;  McNeil  v.  New  York,  L.  E.  &  covering  to  protect  workmen  on  a  coal 
W.  R.  Go.  (1893)  71  Hun,  24,  24  N.  Y.  dock  from  coal  which  fell  when  a  bucket 
Supp.  616  (failure  to  block  the  space  was  unlatched;  defendant  absolved  on 
between  guard  rails  and  main  rails,  the  ground  that  there  was  no  evidence 
held  not  to  be  negligence,  the  usage  of  to  show  that  this  device  was  used  in 
railways  in  this  regard  being  conflict-  similar  docks  on  the  lake  ports) .  Where 
ing)  ;  Omaha  Bottling  Go.  v.  Theiler  there  is  no  proof  that  the  manner  in 
(1899)  59  Neb.  257,  80  Am.  St.  Kep.  which  a  machine  which  fell  upon  the 
673,  80  N.  W.  821  (failure  to  provide  plaintiff  was  fastened  down  differed 
screens  to  protect  employees  from  frag-  from  that  ordinarily  adopted  in  the  case 
ments  of  exploding  bottles  in  a  bottl-  of  such  machine,  it  is  error  to  charge 
ing  establishment)  ;  Whatley  v.  Block  a  jury  that,  if  the  accident  could  have 
(1894)  95  Ga.  15,  21  S.  E.  985  (em-  been  prevented  by  a  certain  precaution, 
ployer  held  not  negligent  in  not  having  the  plaintiff  would  be  entitled  to  re- 
a  railing  round  a  freight  elevator,  there  cover.  Augerstein  v.  Jones  (1891)  139 
being  no  evidence  that  a  general  custom  Pa.  183,  23  Am.  St.  Rep.  174,  21  Atl. 
to  take  this  precaution  prevails  in  re-  24.  Where  the  evidence  does  not  show 
gard  to  elevators  of  the  same  class)  ;  that  any  particular  method  of  moving 
Godfrey  v.  St.  Louis  Transit  Co.  (1904)  the  large  driving  wheels  of  locomotives 
107  Mo.  App.  193,  81  S.  W.  1230  (no  is  generally  known  and  practised  in 
lights  at  curves  of  railroad,  curves  not  machine  shops,  or  known  to  the  defend- 
customarily  lighted)  ;  Lake  Shore  &  ant  himself,  it  is  error  to  leave  it  to 
M.  S.  R.  Co.  V.  Vogelson  (1902)  23  the  jury  to  say  whether  the  defendant 
Ohio  C.  C.  361  (failure  to  give  signal  was  negligent  in  not  instructing  the 
when  push  engine  was  cut  off)  ;  Hale  plaintiff  how  such  a  wheel  could  be 
V.  New  York  &  N.  E.  R.  Go.  (1899)  moved  with  safety.  Richmond  Loco- 
174  Mass.  317,  54  N.  E.  844  (no  evi-  motive  d  Mach.  Works  v.  Ford  (1897) 
dence  as  to  what  method  of  fastening  94  Va.  627,  27  S.  E.  509. 
the  arch  pipe  of  a  locomotive  was  in  3  Southern  P.  Co.  v.  Seley  (1894)  152 
use  elsewhere)  ;  Corcoran  v.  Wanamaker  U.  S.  145,  38  L.  ed.  391,  14  Sup.  Ct. 
(1898)  185  Pa.  496,  39  Atl.  1108  (judg-  Rep.  530  (charge  approved  by  which 
ment  for  defendant  based  partly  on  the  the  jury  were  told  that  the  use  of  an 
ground  that  there  was  no  proof  that  unblocked  frog  was  not  negligence  if 
it  was  not  customary  for  employers  in  they  found  from  the  evidence  that  rail- 
the  same  business  to  use  certain  acids  road  companies  used  both  the  blocked 
which  gave  off  poisonous  fumes)  ;  Ross  and  the  unblocked  frog,  and  that  it  was 
V  Person  Cordage  Co.  (1895)  164  questionable  which  was  the  safer  or 
Mass  257  49  Am.  St.  Rep.  459,  41  more  suitable  for  the  business  of  the 
N  e'  284  '(use  of  a  machine  with  belt-  roads)  ;  Red  River  Line  v.  Smith 
shipper  made  in  the  ordinary  way  held  (1900)  39  C.  C.  A.  620,  99  Fed.  520, 
not  to  be  negligence  rendering  master  (no  staging  or  connecting  planks  fur- 
liable  for  accident  caused  by  its  slip-  nished  for  transferring  cotton  from  a 
ping  and  so  starting  a  machine,  though  barge  to  a  steamboat)  ;  Mississippi 
the  accident  might  have  been  prevented  River  Logging  Co.  v.  Schneider  (1896) 
bv  certain  contrivances  sometimes  used  20  C.  C.  A.  390,  34  U.  S.  App.  743,  74 
on  other  shippers)  ;  DelaiiXire  River  Fed.  195  (no  guard  provided  to  prevent 
Iron-Ship  Bldg.  &  Engine  Works  v.  Nut-  a  plank  forced  over  the    'dead"  rollers 
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which  consider  conformity  to  usage  to  be  merely  evidence  of  due 
care.* 

In  a  logical  point  of  view  the  theory  of  the  last-mentioned  group  of 
courts  seems  to  be  decidedly  faulty.  The  position  that  the  employ- 
er's culpability  still  remains  a  question  for  the  jury  after  he  has 
shown  that  he  has  done  as  much  for  the  protection  of  the  servant  as 
other  persons  in  the  same  line  of  business  is,  it  is  submitted,  essen- 
tially inconsistent  with  the  position  that  the  absence  of  such  culpabil- 
ity is  inferable,  as  a  matter  of  law,  wherever  the  servant  is  unable  to 
prove  that  the  particular  instrumentality  or  method  which,  accord- 
ing to  his  contention,  should  have  been  adopted,  was  in  common  use. 
The  necessary  complement  of  the  doctrine  that  the  question  of  neg- 
ligence vel  non  is  still  an  open  one  after  conformity  to  common  usage 
has  been  shown  is  that  this  question  is  also  an  open  one  after  it  has 
been  ascertained  that  there  is  no  common  usage  with  reference  to 
which  the  quality  of  the  master's  acts  can  be  gauged.^ 

As  additional  reasons  for  denying  recovery  in  some  of  the  cases 
which  exemplify  this  principle,  we  find  the  courts  adverting  to  the 
facts  that  the  suggested  change  was  not  necessary  for  the  safety  of  the 
servant,®  or  was  not  a  practical  one,''  or  was  not  reasonably  feasible 
under  the  circumstances,'  or  would  render  the  appliance  in  question 

in  a  sawmill  from  coming  into  contact  failure  to  use  a  new  device  for  blocking, 
with  a  slab  saw)  ;  Grant  v.  Union  P.  R.  where  the  evidence  shows  that  un- 
Go.  (1891)  45  Fed.  673  (no  lights  on  blocked  frogs  had  been  in  use  on  rail- 
switches  in  railway  yards)  ;  Lloyd  v.  roads  all  over  the  country  for  years, 
Banes  (1900)  126  N.  C.  359,  35  S.  E.  and  it  is  a  fair  inference  that  the  block- 
611.  As  to  the  Federal  decisions  gen-  ing  of  switches  is  as  yet  but  an  experi- 
erally,  see  §  947,  ante.  ment)  ;  Chicago,  B.  &  Q.  R.  Go.  v.  Smith 
i  Young  v.  Burlington  Wire  Mattress  (1885)  18  111.  App.  119  (same  point). 
Co.  (1890)  79  Iowa,  415,  44  N.  W.  693  5  This  is  the  view  taken  in  Colorado, 
(no  evidence  that  a  guard  to  the  ma-  See  Empson  Packing  Go.  v.  Vaughn 
chinery  was  usual  or  even  practicable)  ;  (1899)  27  Colo.  66,  59  Pac.  749,  hold- 
Bryant  v.  Burlington,  C.  R.  &  N.  R.  ing  that  the  master's  nonliability  could 
Go.  (1885)  66  Iowa,  305,  55  Am.  Eep.  not  be  alErmed,  as  a  matter  of  law, 
275,  23  N.  W.  678  ("bucking  snow"  by  where  the  evidence  was  that  a  steam 
means  of  a  train  with  two  engines  and  cooker  in  a  canning  factory  exploded 
without  a  snow-plough,  not  shown  to  owing  to  a  sudden  inrush  of  steam  from 
be  an  unusual  method)  ;  Lorimer  v.  St.  the  boiler  by  which  it  was  supplied, 
Paul  City  R.  Go.  (1892)  48  Minn.  391,  and  the  testimony  was  that  some  can- 
51  N.  W.  125  (street-railway  company  ning  factories  used  the  method  adopted 
held  not  to  be  negligent  in  not  providing  by  the  defendant,  while  others  equipped 
in  its  electric  cars  a  resistance  coil  for  their  cookers  with  safety  valves, 
the  purpose  of  making  the  starting  of  ^Whatley  v.  Block  (1894)  95  Ga. 
its  cars  more  gradual,  there  being  no  15,  21  S.  E.  985  (for  facts  see  supra, 
evidence  that  it  had  become  known,  ap-  note  2). 

proved,  and  recognized  as  a  useful  ap-  ''Red  River  Line  v.  Smith   (1900)   39 

pliance);   Chicago,  R.  I.  &  P.  R.  Co.  v.  C.  C.  A.  620,  99  Fed.  520. 

honergan    (1886)    118  111.  41,   7  N.  E.  ^  Prybilski  v.   Northwestern   Coal  R. 

55     (railway    company    not    liable    for  Co.    (1898)   98  Wis.  413,  74  N.  W.  II7! 
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impossible  to  operate.^  But  such  elements  must  be  regarded  as 
merely  cumulative  in  their  significance,  as  the  principle  itself  was 
sufficient  to  negative  liability  under  the  circumstances  involved. 
Compare  the  similar  enumeration  of  corroborative  facts  at  the  end  of 
§  940,  ante. 

949.  [52]  Proof  of  nonconformity  to  common  usage  warrants  infer- 
ence of  negligence. — The  courts  not  infrequently  employ  language 
which,  if  taken  literally,  would  seem  to  embody  the  doctrine  that  non- 
conformity to  common  usage  implies  negligence,  as  a  matter  of  law.^ 
But  an  examination  of  the  cases  in  which  expressions  of  this  sort  oc- 
cur will  show  that  they  merely  amount  to  somewhat  loose  statements 
of  a  rule  which  may  be  enunciated  more  accurately  as  follow :  The 
master's  negligence  is  a  question  for  the  jury  whenever  it  is  warrant- 
able to  infer  from  the  evidence  that  the  injury  would  not  have  been  re- 
ceived if  a  certain  instrumentality  or  method  had  been  substituted 

9  Keenan  v.  Waters    ( 1897 )    181  Pa.  held  that  automatic  car  couplings  are 

247,  37  Atl.  342    (no  guard  rails  on  a  now  so  generally  used  that  it  is  negli- 

laundry   machine   of    the   pattern   ordi-  gence   per   se   to   operate   cars   without 

narily  used).     Compare  §   933,  ante.  them.      Qreenlee    v.    Southern    R.    Co. 

iThus,  it  has  been  declared  that  "the  (1898)  122  N.  C.  977,  41  L.R.A.  399, 
general  rule  requires  of  the  master  that  65  Am.  St.  Rep.  734,  30  S.  E.  115; 
he  provide  materials  and  implements  Troxler  v.  Southern  R.  Co.  (1899)  124 
for  the  use  of  his  servant  such  as  are  N.  C.  189,  44  L.R.A.  313,  70  Am.  St. 
ordinarily  used  by  persons  in  the  same  Rep.  580,  32  S.  E.  550.  In  the  former 
business."  Allison  Mfg.  Co.  v.  McCor-  of  these  cases  it  was  declared  that  an 
mick  (1888)  118  Pa.  519,  4  Am.  St.  extension  of  time  procured  from  the 
Rep.  613,  12  Atl.  273.  That  the  master  Interstate  Commerce  Commission  by 
"is  bound  to  furnish  machinery  and  railroad  companies  for  placing  self- 
appliances  that  are  of  ordinary  char-  couplers  upon  freight  cars  merely  re- 
acter  and  reasonable  safety,  and  the  lieved  the  companies  from  the  penalty 
former  is  the  conclusive  test  of  the  lat-  provided  in  the  Act  to  Regulate  Com- 
ter,"  was  laid  down  by  the  same  court  merce,  but  did  not  relieve  them  from 
in  Kehler  v.  Schieenk  (1891)  144  Pa.  the  legal  liability  to  employees  for  fail- 
348,  13  L.R.A.  374,  27  Am.  St.  Rep.  ure  to  provide  suitable  appliances  in 
633'  22  Atl.  910.  general  use. 

In   Richmond  d   D.   R.   Co.   v.   Jones        In     Commonwealth    Electric     Go.    v. 

(1890)   92  Ala.  218,  9  So.  276,  it  was  Rooney    (1908)    138    111.   App.    275,   it 

said   that   a   master,    although   not  re-  was  held  that  negligence  was  inferable 

quired  to  adopt  every  new  improvement,  from  the  fact  that  the  master  departed 

is   bound   "to   discontinue   old   methods  from  the  usual  course, 
that    are    insecure,"    and    keep    himself        The  master  is  required  to  provide  the 

reasonably  abreast  with  improved  meth-  same  kind  of  appliances  or  appliances 

ods,  "so  far  as  general  usage  demands."  equally  as  safe  as  those  m  general  use 

In  M'Gill  V.  Bowman    (1890)    18  Sc.  by  men  of  ordinary  prudence  who  are 

Sess.    Cas.    4th    series,    206,    the   court  engaged  in  the  same  kind  of  business 

said,  arguendo,  that  the  master  is  bound  Boyle  ^-   Union  P.  R.   Co.    (1903)    25 

to  abandon  a  system  given  up  by  most  Utah,  420,  71  Pac.  988. 
^„_„„„„  In    Philhps    V.    Salem    Iron    Works 

^  In  Hart  &  G.  Mfg.  Co.  v.  Tima  (1898)  (1907)    146  N.  C.  209,  59  S.  E.  660    it 

85  111   App.  310,  it  was  laid  down' that  was  held  that  the  failure  of  the  master 

a  master  must  provide  appliances  which  to  use  a  safety  device  that  was    known, 

are  in  "ordinary  and  common  use."  approved,  and  m  general  use    was  neg- 

In  North  Carolina  it  has  lately  been  ligence. 
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for  that  actually  adopted  by  the  defendant,  and  that  this  alternative 
instrumentality  or  method  was  one  commonly  used  by  other  employ- 
ers in  the  same  line  of  business  under  similar  circumstances.     This 

rule  is  applied  both  by  the  courts  which  do,  and  by  the  courts  which 
do  not,  accept  the  doctrine  that  conformity  to  common  usage  is  a  con- 
clusive defense.^     An  insti-uction  is  erroneous  or  correct  according 

2  See  Eastman  v.  Lake  Shore  &  M.  disclosed  a  perfectly  simple  device  in 
8.  R.  Co.  (1894)  101  Mich.  597,  60  N.  extensive  use,  vphieh  would  have  prac- 
W.  309  (statutory  duty  to  block  tically  removed  all  danger)  ;  Bonner  v. 
switches  not  discharged  by  adopting  Pittsburg  Bridge  Co.  (1897)  183  Pa. 
a,  method  which  the  operation  of  the  278,  38  Atl.  896  (case  for  jury  where 
road  renders  ineffectual  in  a,  few  days,  the  evidence  was  that  an  injury  caused 
where  a  simple,  inexpensive,  and  com-  by  an  accidental  change  in  the  gear  of 
mon  method  is  in  common  use)  ;  Smixel  a  crane  could  have  been  prevented  by 
V.  Odanah  Iron  Co.  (1898)  116  Mich,  a  safety  lock,  a  well-known  device,  but 
149,  74  N.  W.  488  (platform  in  a  mine  the  testimony  was  conflicting  as  to  the 
only  one  plank  thick,  contrary  to  the  general  use  of  such  a  device  in  similar 
usage  of  the  locality)  ;  Littlefield  y.  Ed-  cranes);  Indiana,  I.  &  I.  R.  Go.  v. 
ward  P.  Allis  Co.  (1900)  177  Mass.  Bundy  (1899)  152  Ind.  590,  53  N".  E. 
151,  58  N.  E.  692  (master's  negligence  175  (case  held  to  be  for  jury,  where  the 
in  failing  to  provide  proper  material  evidence  was  that  the  defendant  did 
is  for  the  jury,  where  plaintiff,  while  not,  as  was  usual  in  first-class  roads, 
holding  a  piece  of  iron  pipe  over  the  cover  the  signal  wires  in  a  busy  yard)  ; 
head  of  a  bolt  which  was  being  driven.  Fort  Worth  &  R.  G.  R.  Go.  v.  Kine 
was  injured  by  a  chip  flying  from  the  (1899)  21  Tex.  Civ.  App.  271,  51  S.  W. 
pipe,  and  it  appeared  that  the  bolts  558,  affirmed  in  (1899)  94  Tex.  649, 
were  usually  protected  by  holding  some  54  S.  W.  240  (low  overhead  bridge  not 
such  metal  over  them,  but  that  copper  guarded  by  usual  telltales)  ;  Bennett  v. 
hammers  had  been  made  for  a  number  Northern  P.  R.  Go.  (1891)  2  N.  D.  112, 
of  years  for  such  work,  and  that  piping  13  L.R.A.  465,  49  N.  W.  408  (use  of 
was  the  least  desirable  of  the  metals  drawbars  shorter  than  those  in  common 
used,  because  of  its  brittleness)  ;  Cos-  use  held  to  be  evidence  of  negligence)  ; 
selmon  v.  Dunfee  (1901)  59  App.  Div.  Galveston,  H.  &  8.  A.  R.  Go.  v.  Slink- 
467,  69  N.  Y.  Supp.  271  (master's  neg-  ard  (1897)  17  Tex.  Civ.  App.  585,  44 
ligence  a  question  for  the  jury  where  S.  W.  35  (cattle  guard  left  uncovered 
plaintiff,  whose  duty  it  was  to  hook  within  yard  limits)  ;  Palmer  v.  Denver 
and  unhook  buckets  from  a  derrick  d  R.  G.  R.  Go.  (1882)  3  McCrary,  635. 
used  in  cleaning  a  canal,  was  injured  12  Fed.  392  (jury  may  infer  negligence 
by  the  bending  of  the  hook,  allowing  where  a  few  cars  of  a  discarded  pattern 
a  bucket  to  fall  on  him,  and  where  there  are  used)  ;  Jensen  v.  Hudson  8awmill 
■was  also  some  evidence  that  the  hook  Go.  (1897)  98  Wis.  73,  73  N.  W.  434 
was  smaller  than  those  ordinarily  (failure  to  guard  machinery  in  saw- 
used)  ;  Flaherty  v.  Norwood  Engineer-  mill)  ;  Lemser  v.  St.  Joseph  Fwniture 
ing  Go.  (1898)  172  Mass.  134,  51  N.  E.  Mfg.  Co.  (1897)  70  Mo.  App.  209  (mas- 
463  (held  to  be  for  the  jury  to  say  ter  held  to  be  negligent  in  failing  to 
whether  a  common  round  stick  without  guard  a  circular  saw  in  the  usual  man- 
holes in  it,  to  use  as  a  lever  for  tipping  ner,  where  he  knows,  or  ought  to  know, 
a  large  ladle  of  molten  metal,  was  a  that  it  is  dangerous  unless  so  guard- 
defective  appliance,  the  evidence  being  ed)  ;  Ross  v.  Shanley  (1900)  185  111. 
that  it  was  not  safe  and  that  another  390,  56  N.  E.  1105,  affirming  (1899) 
kind  of  device  was  customary  in  large  86  111.  App.  144  (negligence  not  to  shore 
foundries);  Kehler  v.  Schwenh  (1892)  trench  in  usual  manner);  Schmit  v 
151  Pa.  505,  31  Am.  St.  Rep.  777,  25  Gillen  (1899)  41  App.  Div.  302,  58  n! 
Atl.  130  (finding  that  master  was  neg-  Y.  Supp.  458  (sheathing  of  trench  set 
ligent  held  to  be  justifiable  where  the  much  further  apart  than  usual;  de- 
appliance  which  caused  the  injury  was  fendant  held  liable).  To  the  same'  gen- 
only  in  partial  use,  and  the  testimony  eral  effect  see  Gulf,  C.  £  S.  F.  R.  Co. 
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as  it  ignores  or  is  in  harmony  with  this  principle.'    No  declaration 


•V.  Warner  (1896)  —  Tex.  Civ.  App. 
— ,  36  S.  W.  118;  West  v.  Chicago,  B. 
<C-  Q.  R.  Co.  (1910)  103  C.  C.  A.  293, 
179  Fed.  801  (height  of  bridge  over 
railroad  tracks  less  than  customary)  ; 
Kent  Mfg.  Co.  v.  Zimmerman  (1910) 
48  Colo.  388,  110  Pac.  187  (customary 
pulley  guard  not  furnished)  ;  Rice  v. 
Van  Why  (1910)  49  Colo.  7,  111  Pac. 
599  (gear  hoist  not  equipped  vifith  cer- 
tain frictional  appliances)  ;  Bettering 
V.  Levy  (1911)  114  Md.  273,  79  Ati. 
476'  (revolving  shafts  not  covered)  ; 
Alabama  &  V.  R.  Co.  v.  Overstreet 
(1905)  85  Miss.  78,  37  So.  819  (man- 
ner of  lovi'ering  braces)  ;  Kane  v.  Falk 
Co.  (1902)  93  Mo.  App.  209  (use  of 
both  hand  povcer  and  horse  pov^er  to 
move  rails)  ;  Leine  v.  Kellerman  Con- 
tracting Co.  (1908)  134  Mo.  App.  557, 
114  S.  W.  1147  (failure  to  guard  open- 
ing) ;  HoUingsworth  v.  D-avis-Daly  Es- 
tates Copper  Go.  (1909)  38  Mont.  143, 
99  Pac.  142  (failure  to  use  customary 
methods  to  guard  abandoned  shaft)  ; 
Warlurton  v.  IS! .  B.  Thayer  Co.  (1909) 
75  N.  H.  592,  72  Atl.  826  (machinery 
not  guarded)  ;  Jones  v.  R.  J.  Reijnolds 
Tolaoco  Co.  (1906)  141  N.  C.  202,  53 
S.  E.  849  (saw  shields)  ;  Helms  v. 
South  Atlantic  Waste  Co.  (1909)  151 
N.  C.  370,  66  S.  E.  312  (mechanical 
belt  shifter). 

A  miner  has  the  right  to  assume  that 
a  practice  or  custom  resorted  to  in 
similar  mines,  to  render  safe  the  places 
where  miners  have  to  work,  will  be 
followed  by  his  employer.  Bergqiiist  v. 
Chandler  Iron  Go.  (1892)  49  Minn. 
511,  52  N.  W.  136.  The  same  principle 
is  applicable  where  the  plaintiff  is  a 
stranger.  Vinton  v.  Schwab  (1860)  32 
Vt.  612. 

The  principle  is,  of  course,  subject  to 
any  exceptions  which  may  be  indicated 
by  circumstances  warranting  the  appli- 
cation of  the  doctrine  of  assumption  of 
risks.  Thus,  where  a  brakeman  has 
been  sufficiently  long  in  the  service  to 
become  acquainted  with  the  low  bridges 
along  the  track,  the  fact  that  the  road 
on  which  he  is  employed  does  not  use 
the  danger  signal  common  on  other 
roads  is  immaterial,  for  the  absence  of 
the  signals  does  not  deceive  him  as  to 
the  degree  of  danger  incurred.  Bross- 
man  v.  Lehigh  Valley  R.  Co.  (1886)  113 
Pa.  491,  57  Am.  Rep.  479,  6  Atl.  226. 


In  one  of  the  earlier  English  cases, 
Bramwell,  B.,  expressed  the  opinion 
that  negligence  on  the  master's  part  is 
not  a  warrantable  inference  from  the 
fact  that  the  master  uses  machinery 
less  safe  than  some  other  kind  in  gen- 
eral use.  Dynen  v.  Leach  (1857)  26  L. 
J.  Exeh.  N.  S.  221,  5  Week.  Rep.  490. 
But  even  in  England  this  dictum  would 
now  hardly  be  accepted  as  good  law. 
See  cases  cited  in  §  947,  ante.  In  Illi- 
nois it  was  held  lately  that  expert  tes- 
timony to  the  effect  that  the  hook  which 
broke  was  not  constructed  on  the  prin- 
ciple of  standard  hooks  was  not  evi- 
dence from  which  negligence  could  be 
inferred.     Hart  &  G.  Mfg.  Co.  v.  Tima 

(1899)  85  111.  App.  310.  But  here  the 
principle  relied  upon  was  that  the  mas- 
ter is  not  bound  to  furnish  the  best 
appliances,  and  the  attention  of  the 
court  does  not  seem  to  have  been  di- 
rected to  the  possibility  that  the  rule 
as  tq  general  usage  may  sometimes 
operate  so  as  to  qualify  this  principle. 
See  §  945,  ante.  If,  as  may  be  assumed, 
the  expression  "standard  hook"  implies 
that  it  was  in  general  use,  the  case  is 
plainly  contrary  to  the  weight  of  au- 
thority. 

S  An  instruction  which  is  susceptible 
of  being  understood  as  laying  down  the 
rule  that  it  was  the  duty  of  the  master, 
in  providing  reasonably  safe  machinery, 
to  furnish  that  which  was  safer  and 
better,  if  such  was  in  general  use,  is 
erroneous.      Stiller    v.    Bohn    Mfg.    Co. 

(1900)  80  Minn.  1,  82  N.  W.  981. 
There  the  majority  of  the  court  held 
that  this  was  not  the  effect  of  an  in- 
struction by  which  the  jury  were  told 
that,  if  there  were  in  general  use  tools 
and  machinery  that  were  safer  and  bet- 
ter than  those  used,  they  would  be  jus- 
tified in  finding  that,  if  the  master  did 
not  provide  the  safer  machinery  in 
general  use,  but  used  machinery  that 
was  not  safe, — not  reasonably  safe, — he 
did  not  use  reasonable  care.  Two 
judges  dissented  from  the  construction 
thus  put  upon  the  words  of  this  state- 
ment, and  considered  that  the  charge 
was  uncertain  and  indefinite  to  such  a 
degree  as  to  be  misleading.  With  this 
view  the  present  writer  ventures  to 
agree. 
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which  shows  a  prima  facie  case  of  noncompliance  with  general  usage 
is  demurrable.* 

A  few  cases  embody  a  principle  slightly  different  from  that  applied 
in  the  cases  so  far  cited,  viz.,  that  the  servant  cannot  recover  unless 
he  not  only  proves  that  the  master  did  not  conform  to  usage,  but  that 
ordinary  care  and  prudence  required  that  the  suggested  precautions 
should  be  taken. ^ 

But  it  would  seem  that  this  principle  cannot  be  consistently 
adopted  by  any  court  which  regards  conformity  to  usage  as  a  circum- 
stance which,  as  matter  of  law,  negatives  culpability.  The  logical 
situation  is  precisely  the  converse,  in  this  respect,  of  that  commented 
upon  in  §  955,  post.  For  this  reason  the  two  decisions  cited  are,  it 
is  submitted,  erroneous  so  far  as  regards  the  particular  jurisdictions 
from  which  they  emanate.    See  §  §  940,  947,  ante. 

950.  [53]  What  kind  of  usage  is  competent  as  evidence  to  be  in- 
troduced on  the  question  of  due  care. —  a.  Competency  considered  with 
reference  to  the  similarity  of  the  circumstances. — For  the  purpose  of 
a  comparison  of  usages,  it  is  not  necessary  that  the  establishment 
which  is  adduced  by  the  servant  as  furnishing  the  proper  standard  of 
safety  and  suitability  should  be  precisely  similar  to  that  of  the  de- 
fendant.    A  reasonable  similarity  is  sufficient.^     But  evidence  of 

4  As,  where  it  seta  forth  the  omission  handle  piles,  and  averred  that  cant 
of  the  defendant  to  light  properly  a  hooks  would  have  been  the  proper  ap- 
plaoe  in  a  sawmill  where  his  servants  pliances,  and  were  generally  used. 
are  required  to  work  in  close  proximity  ^  Euhn  v.  Missouri  P.  E.  Co.  (1887) 
to  unguarded  machinery,  and  alleges  92  Mo.  440,  4  S.  W.  937  (question  of 
that  "at  a  small  cost  the  machinery  negligence  in  case  of  injuries  caused  by 
might  have  been  guarded,  as  was  cus-  an  unblocked  guard  rail  cannot  be  re- 
tomary  in  that  part  of  the  country,  solved  alone  upon  evidence  showing  how 
Jense  v.  Hudson  Saxomill  Co.  (1897)  many  roads  block  guard  rails)  ;  Sincere 
98  Wis.  73,  73  N.  W.  434.  Or  where  it  v.  Union  Compress  &  Ware-Bouse  Co. 
alleges  facts  showing  that,  if  a  prevail-  (1897)  —  Tex.  Civ.  App.  — ,  40  S.  W. 
ing  custom  had  been  followed  in  the  326  (custom  alleged  was  that  owners 
management  of  the  business,  the  injury  of  cotton  compresses  in  the  vicinity  em- 
would  not  have  occurred.  Joliet  Steel  ployed  men  to  perform  certain  functions 
Co.  V.  Shields  (1893)  146  111.  603,  34  in  connection  with  the  unloading  of  the 
N.   E.   1108    (partially  filled   mold  not  bales). 

laid  on  its  side,  as  was  usual  in  such  a  A  railroad  company  is  not  chargeable 

case,    at    the    end    of    the    day's    work,  with  negligence  because  it  used  on  its 

thereby  leading  one  who  was  repairing  engines    steps    of   the    ladder    type,    al- 

a  track  close   to  it  to  suppose   it  was  though  other  roads  used  the  box  type, 

empty   and  would   stand   without   sup-  where  it  does  not  appear  that  the  latter 

port).                                       '  is  safer  than  the  ladder  type,   and  no 

In    Anderson    v.    Illinois    C.    R.    Co.  previous  accident  had  occurred  because 

(1899)    109  Iowa,   524,   80   N.  W.   561,  of   the   use   of   such   steps.      Chaffee   v. 

the  case  was  held  to  be  for  the  jury,  Erie  R.  Co.  (1910)  124  N.  Y.  Supp.  272. 

where    the    declaration    set   forth    that  1  Expert  testimony  as  to  the  manner 

crowbars  and  pinch  bars  had  been  fur-  of  lacing  belts  in  a  mill  of  a  different 

nished    as    implements    with    which    to  character  from  the  one  in  which  the  ac- 
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usage  should  be  rejected  unless  there  is  a  fairly  close  parallelism  be- 
tween the  conditions  to  -which  the  evidence  relates,  and  those  which 
existed  at  the  time  and  place  with  which  the  action  is  concerned.* 
h.  The  number  of  employers  following  or  not  following  the  usage. 
—To  justify  a  court  in  declaring,  as  matter  of  law,  that  the  mas- 
ter was  not  negligent,  for  the  reason  that  he  conformed  to  com- 
mon usage,  it  is  not  necessary  that  the  usage  shown  should  be  a  uni- 
versal one.'  But  it  is  improper  to  take  as  a  standard  the  usage  of  a 
few  out  of  a  large  number  of  employers  whose  business  is  presumably 
conducted  on  the  same  lines.* 


cident  occurred  is  competent,  since  there 
is  no  such  essential  diflference  between 
the  conditions  to  which  belts  are  ex- 
posed in  different  kinds  of  factories  as 
to  render  such  testimony  entirely  irrel- 
evant. McGar  v.  National  &  P.  Wors- 
ted Mills  (1901)  22  R.  I.  347,  47  Atl. 
1092. 

8  In  an  action  by  an  employee  injured 
by  a  saw,  evidence  of  a  custom  in  fac- 
tories to  screen  saws  to  pretect  those 
operating  them,  but  not  showing  that 
such  screens  were  used  on  machines  sim- 
ilar to  the  one  by  which  the  employee 
was  injured,  or  that  they  were  designed 
to  protect  employees  engaged  in  the 
same  work  as  the  plaintiff,  viz.,  carry- 
ing materials  to  and  fro,  is  insufficient 
to  sustain  a  claim  that  such  devices 
were  in  common  use  within  the  meaning 
of  the  rule.  Journeaux  v.  E.  II.  Staf- 
ford Co.  (1899)  122  Mich.  396,  81  N. 
W.  259. 

In  an  action  based  upon  the  theory 
that  an  employer  is  bound  to  protect 
men  engaged  in  digging  a  trench  by 
stationing  a  watchman  to  prevent  vol- 
unteers from  helping  to  push  street  cars 
across  such  trench,  evidence  of  precau- 
tion usually  taken  at  other  places  and 
under  different  circumstances  is  right- 
ly excluded.  Craven  v.  Mayers  (1896) 
165  Mass.  271,  42  N.  E.  1131. 

To  justify  a  consideration  of  the 
manner  in  which  a  particular  class  of 
work  is  usually  performed  by  other  em- 
ployers, in  determining  whether  a  par- 
ticular employer  was  negligent  in  its 
performance,  so  as  to  be  liable  for  in- 
juries to  a  servant,  it  must  be  shown 
that  the  conditions  under  which  the 
work  is  performed  by  the  respective 
employers  are  similar.  Johnson  v. 
Union  Pacific  Goal  Co.  (1904)  28  Utah, 
46,  67  L.R.A.  506,  76  Pac.  1089. 


3  In  Georgia  P.  R.  Co.  v.  Propst 
(1887)   S3  Ala.  518,  3  So.  764,  the  fact 

that  drawheads  used  were  such  as  were 
employed  on  "many"  well-conducted 
roads  was  held  to  repel  all  imputation 
of  negligence,  even  though  it  did  not  ap- 
pear that  they  were  used  on  the  ma- 
jority of  such  roads.  S.  P.  in  Richmond 
&  D.  R.  Co.  V.  Jones  (1890)  92  Ala. 
218,  9   So.   276. 

The  course  pursued  by  "most  per- 
sons" was  mentioned  as  the  standard  in 
McOill  V.  Bowman  (1890)  18  Sc.  Sess. 
Cas.  4th  series,  206. 

4  In  Louisville  &  N.  R.  Co.  v.  Jones 
(1901)  130  Ala.  456,  30  So.  586,  where 
the  question  was  whether  the  ratchet 
jacks  for  holding  up  the  body  of  a  de- 
railed car  were  suitable  appliances,  it 
was  held  that  charges  which  proposed, 
as  an  absolute  test  of  their  fitness,  the 
usage  of  eight  companies,  were  invasive 
of  the  province  of  the  jury,  and  were 
properly  refused.  In  another  case  a 
charge  which  proposed  as  a  standard 
test  of  duty  the  usage  of  five  railway 
companies  was  also  held  to  be  erroneous 
for  the  same  reason.  Richmond  &  D.  R. 
Co.  V.  Weems  (1892)  97  Ala.  270,  12 
So.  186. 

In  Apati  v.  Delaware,  L.  d  W.  R.  Co. 
(1901)  64  App.  Div.  515,  72  N.  Y. 
Supp.  322,  it  was  held  that  the  mere 
fact  that  some  railway  companies  use 
a  saw,  instead  of  a  hammer  and  chisel, 
to  cut  rails,  did  not  justify  the  trial 
court  in  submitting  to  the  jury  the 
question  whether  the  defendant  was 
negligent  in  using  a  hammer  and  chisel, 
there  being  no  evidence  to  show  whether 
the  saw  was  used  on  account  of  its 
greater  economy  and  efficiency,  or  on  ac- 
count of  its  greater  safety. 
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If  it  is  a  question  of  the  master's  duty  to  introduce  a  particular 
kind  of  appliance,  the  fact  that  a  relatively  large  number  of  employ- 
ers, as  compared  with  the  whole  number,  abstain  from  using  that  ap- 
pliance, is  a  sufficient  reason  for  declaring  him  to  be,  as  matter  of 
law,  free  from  negligence.  It  is  not  necessary  to  show  such  absti- 
nence on  the  part  of  an  absolute  majority  of  the  employ ers.°  Still 
less  can  culpability  be  inferred  from  the  fact  that  a  single  member 
of  the  class  of  employers  to  which  he  belongs  had  adopted  the  instru- 
mentality or  method  which,  as  the  plaintiff  asserts,  ought  to  have 
been  adopted.^ 

A  usage  may  be  general  in  the  legal  sense,  although,  ovnng  to  the 
fact  that  the  arrangements  which  caused  the  injury  are  very  rarely 
met  with,  the  number  of  employers  whose  methods  are  available  for 
the  purposes  of  comparison  is  very  limited.' 

c.  The  territorial  extent  of  the  usage. — Ordinarily  a  usage  is  ap- 
pealed to  as  one  which  prevails  over  the  whole  of  the  country  to  which 

6  Louisville    d    N.    R.    Go.    v.    Ball  ing  that  the  defendant  did  not  use  due 

(1888)    87   Ala.   708,  4  L.R.A.  710,   13  care,  although  the  evidence  did  not  go 

Am.  St.  Rep.  84,  6  So.  277.  to  the  extent  of  showing  a  general  cus- 

In  Chicago  dc  G.  W.  R.  Go.  v.  Arm-  torn. 
strong  ( 1895 )  62  111.  App.  228,  evi-  6  In  Breig  v.  Chicago  &  W.  M.  R.  Co. 
dence  was  offered  that  hand-holds  on  (1893)  98  Mich.  222,  57  N.  W.  118,  evi- 
railway  cars  were  usually  placed  cross-  dence  that  one  manufactory  in  making 
wise,  instead  of  lengthwise,  as  on  the  emery  wheels  had  adopted  the  method 
defendant's  cars.  It  was  held  that,  of  filling  them  with  copper  wire  was 
where  the  question  is  whether  a  certain  held  insufficient  to  show  that  the  mas- 
recognized  device  for  securing  the  safe-  ter  was  negligent  in  not  using  a,  wheel 
ty  of  the  servant  shall  be  arranged  in  so  filled. 

one  way  rather  than  another,  the  fact  In  a  case  where  an  employee  was  in- 

that    the    majority    of   masters    in   the  jured  while  loading  car  wheels  on  a  flat 

same  business  arrange  it  in  a  different  car,  it  was  error  to  permit  plaintiff  to 

manner  from  the  defendant  is  not  con-  prove  the  manner  in  which  such  wheels 

elusive  against  him,  if  there  is  evidence  were   loaded  by   another   railroad   com- 

that  this  arrangement  had  been   aban-  pany,    though    the    skid    used    in    such 

doned  as   dangerous  by   many   prudent  work    was    borrowed    from    such    other 

persons.     See  also  Kilpatrick  v.   Choc-  railroad.      Southern   R.    Co.    v.    Mauzy 

taw,  0.  &  O.  R.  Co.  (1901)  3  Ind.  Terr.  (1900)   98  Va.  692,  37  S.  E.  285.    Here 

635,  64  S.  W.  560   (direction  of  verdict  the   special   contention  was   that,   inas- 

for   defendant   held   proper,    where    the  much    as    the    defendant    borrowed   the 

larger  number  of  witnesses  testify  that  skids  from  the   other  company,  it  was 

the  unblocked  frog  is  not  more  danger-  its  duty  to  get  all  the  appliances  used 

ous  than  the  blocked  frog,  and  is  most  by    the    latter,    and    not    take    a    part 

largely    used    by    railroads,    and    that  thereof. 

some  roads  using  the  blocked  frog  have  7  In  Titus  v.  Bradford,  B.  d  K.  R.  Go. 

changed  to  the  unblocked).  (1890)    136  Pa.   618,   20  Am.   St.   Rep! 

But  in  Hamann  v.  Milwaukee  Bridge  944,   20   Atl.  517,  the  defendant's  non- 

Go.   (1908)   136  Wis.  39,  116  N.  W.  854,  culpability  was  asserted  for  the  reason 

it  was  held  that  proof  of  the  feasibil-  that   it  had  adopted  the  same  method 

ity    of    using    certain    precautions    and  of   loading   standard-gauge   cars   on   its 

safeguards,   and   of   the  fact  that  they  own  narrow-gauge  trucks   as  had  been 

had  often  been  used  by  other  employers,  adopted    by    two    other    narrow-gauge 

is  sufficient  to  justify  the  jury  in  find-  roads. 
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the  plaintiff  and  defendant  belong.  But  evidence  of  a  usage  cover- 
ing any  well-defined  local  area,  vyhether  a  state,  a  district  of  a  state, 
a  group  of  states,  or  a  single  city,  is  always  admissible,  provided 
there  are  reasonably  adequate  grounds  for  treating  that  area  as  a  dis- 
tinct entity  for  this  purpose.'  Such  evidence  has  even  been  deemed 
conclusive  in  the  master's  favor.® 

d.  The  practice  of  the  defendant  himself. — (Compare  §  909, 
ante.) — The  fact  that  a  certain  instrumentality  has  always  been  in 
use  by  the  defendant  himself,  as  well  as  by  other  employers,  is  some- 
times mentioned  in  cases  where  common  usage  has  been  held  to  nega- 
tive negligence.^"  But  the  immunity  of  the  master  in  such  cases  is, 
of  course,  not  predicated  upon  this  circumstance,  except  in  so  far  as 


8  In  Benson  v.  Tifew  York,  N.  E.  &  H. 
R.  Co.  (1901)  23  R.  I.  147,  49  Atl.  689, 
it  was  held  that,  in  an  action  by  a 
brakeman  for  injuries  received  on  a  car 
of  peculiar  construction,  an  instruction 
that,  if  cars  constructed  in  the  manner 
in  which  the  car  occasioning  the  injury 
was  constructed  were  in  common  use  by 
well-managed  railroads,  the  plaintiff  as- 
sumed the  risk,  was  properly  refused, 
as  it  expressed  no  limitation  as  to  the 
place  where  such  cars  were  in  common 
use,  but  that  it  was  improper  to  reject 
evidence  that  cars  constructed  like  that 
which  caused  the  injury  were  in  com- 
mon use  in  New  England. 

In  a  California  case  it  was  held  that, 
where  an  experienced  stevedore  who  had 
long  been  employed  as  such  at  a  certain 
port  was  injured  by  the  falling  of  lum- 
ber which  was  being  lowered  through 
a  hatchway  to  the  hold  of  a  vessel 
where  he  was  stowing  it  away,  and  the 
issue  was  whether  there  was  a  sufficient 
warning,  and  whether  he  had  assumed 
the  risk  of  the  way  in  which  it  was 
lowered,  evidence  was  admissible  which 
tended  to  show  what  was  customary 
among  stevedores  at  that  port  in  hand- 
ling such  lumber,  and  what  the  respec- 
tive duties  were  of  the  workingmen  en- 
gaged in  the  work, — especially  of  the 
liatchman  and  others  engaged  in  lower- 
ing the  lumber.  Hennesey  v.  Bingham 
(1899)   125  Cal.  627,  58  Pac.  200. 

In  8mizel  v.  Odanah  Iron  Co.  (1898) 
ll6  Mich.  149,  74  N.  W.  488,  the  usage 
of  a  mining  district  was  taken  as  a 
standard. 

9  In  PryhiWd  v.  Northwestern  Coal 
R.  Co.    (1898)    98  Wis.  413,  74  N.  W. 
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117,  the  usage  to  which  this  effect  was 
attributed  was  that  of  the  ports  on  the 
Great  Lakes. 

Proof  of  a  usage  commonly  prevail- 
ing in  a  district  of  Pennsylvania  in 
which  numerous  coal  mines  were 
worked  was  treated  as  conclusive  in 
the  master's  favor  in  Lehigh  &  W.  B. 
Goal  Co.  V.  Bayes  (1889)  128  Pa.  294,  5 
L.R.A.  441,  15  Am.  St.  Rep.  680,  18 
Atl.  387. 

In  Sheeler  v.  Chesapeake  &  0.  R.  Co. 
(1885)  81  Va.  188,  59  Am.  Rep.  654,  the 
court  seems  to  rely  on  the  usage  of  rail- 
way companies  in  Virginia  alone,  as 
regards  the  width  of  covered  bridges. 
But  in  such  a  matter,  involving  an  in- 
dustry supposed  to  be  conducted  on 
practically  the  same  lines  all  over  the 
country,  it  seems  very  questionable 
whether  the  custom  in  such  a  limited 
region  as  a  single  state  should  be 
deemed  conclusive. 

But  proof  that  the  method  of  switch- 
ing used  was  customary  in  that  yard 
only  is  not  sufficient.  McGuire  v.  Quin- 
cy,  0.  &  K.  C.  R.  Co.  (1908)  128  Mo. 
App.  677,  107  S.  W.  411. 

10  Osborne  v.  Knox  &  L.  R.  Co. 
(1877)  68  Me.  49,  28  Am.  Rep.  16; 
Belleville  Stoiie  Co.  v.  Comien  (1898) 
61  N.  J.  L.  353,  39  Atl.  641,  affirmed 
in  62  N.  J.  L.  449,  45  Atl.  1090;  Ken- 
ney  v.  Meddaugh  (1902)  55  C.  C.  A. 
115,  118  Fed.  209  (all  other  mail 
cranes  at  same  distance  from  track)  ; 
Lanza  v.  Legrand  Quarry  Co.  (1902) 
115  Iowa,  299,  88  N.  W.  805  (master 
entitled  to  rely  upon  methods  of  pre- 
caution in  blasting  which  he  had  em- 
ployed in  safety  for  twenty-five  years). 
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it  may  tend  to  prove  the  servant's  knowledge  of  the  risk.  Unless  such 
knowledge  is  established,  the  servant  does  not  assume  the  risk  attend- 
ing the  work  as  conducted  in  accordance  with  his  employer's  individ- 
ual methods.^* 

On  the  other  hand,  the  fact  that  the  defendant  himself  has  put  a 
certain  device  into  partial  use  is  not  sufficient  to  establish  its 
suitability  and  show  that  he  is  negligent  in  so  far  as  he  adheres  to  the 
old  system." 


^'^Bergquist  V.  Chandler  Iron  Co. 
(1892)  49  Minn.  511,  52  N.  W.  136; 
Columbus  V.  Allen  (1907)  40  Ind.  App. 
257,  81  N.  E.  114;  Kennedy  v.  Laclede 
Gaslight  Co.  (1909)  215  Mo.  688,  115 
S.  W.  407;  Maryland,  D.  &  7.  R.  Go. 
V.  Brown  (1909)  109  Md.  304,  71  Atl. 
1005  (leaving  "live"  engine  unattend- 
ed). And  see  Haw>orth  v.  Kansas  City 
Southern  R.  Co.  (1902)  94  Mo.  App. 
215,  68  S.  W.  Ill  (fact  that  no  more 
than  usual  number  of  men  were  on 
hand  car  not  conclusive ) . 

An  instruction  is  erroneous  which 
permits  the  defendant  to  establish  a 
custom  as  to  the  manner  of  mining  in  a 
particular  stoke,  and  directs  the  jury 
to  return  a  verdict  for  the  defendant  if 
they  find  that  this  manner  or  custom 
renders  timbering  impossible.  Stratton 
Cripple  Creek  Min.  <£  Development  Co. 


V.  Ellison  (1908)  42  Colo.  498,  94  Pac. 
303. 

Evidence  that  it  was  the  practice  and 
custom  of  a  railroad  company  to  ballast 
its  tracks  at  places  where  switching 
was  required  to  be  done  is  admissible  to 
negative  the  idea  that  a  brakeman  knew 
that  there  was  no  ballast  at  the  place 
where  he  was  injured.  Wiiel  v.  Illi- 
nois C.  R.  Co.  (1910)  155  111.  App.  349. 

12  Chicago,  R.  I.  &  P.  R.  Co.  v.  Loner- 
gan  (1886)  118  111.  41,  7  N.  E.  55. 

In  Fuller  v.  'New  York,  N.  H.  d  H.  B. 
Co.  (1900)  175  Mass.  424,  56  N.  E.  574, 
one  of  the  elements  which  was  held  in- 
sufficient to  show  negligence  was  that 
the  suggested  arrangement  had  in  rare 
instances  been  used  by  the  defendant. 
And  see  Kennedy  v.  Laclede  Gaslight 
Co.  (1908)  215  Mo.  688,  115  S.  W.  407. 


CHAPTER  XL. 

THEORY  THAT  THE  SERVANT'S  KNOWLEDGE  OR  IGNORANCE  OF  THE 
RISKS  INVOLVED  IN  THE  EMPLOYMENT  DETERMINES  THE  EXIST- 
ENCE OR  ABSENCE  OP  CULPABILITY  ON  THE  MASTER'S  PART. 

A.  Theory  stated  and  exemplified. 

952.  General  principles. 

953.  No  negligence  predicable  where  servant  appreciates  the  risks  to  which 

he  is  exposed. 

954.  Rationale  of  the  doctrine. 

955.  Abnormal  as  well  as  normal  risks  deemed  to  be  within  the  scope  of 

this  doctrine. 

956.  Negligence  predicable,  where  servant  is  exposed  to  risks  of  which  he 

is  actually  and  excusably  ignorant. 

957.  Such  a  situation  sometimes  treated  as  ajppecies  of  deception. 

958.  Master  no  longer  liable  after  he  has  given  the  servant  notice  of  the 

existence  of  a  risk  previously  unknown  to  the  latter. 

B.  Theoet  discussed  and  ceiticized. 

959.  Extent  of  the  immunity  which  the  master  secures  by  the  theory. 

960.  Ultimate  basis  of  theory  is  economic  rather  than  juristic. 

961.  Suggested  exception  in  cases  of  a  temporary  forgetfulnegs  of  a  known 

danger. 

962.  Theory  inconsistent  with  a  true  conception  of  public  policy. 

963.  Servant  not  really  a  voluntary  agent. 

964.  Alternative  theory  suggested  as  being  the  correct  one. 

A.  Theoey  stated  and  exemplified. 

952.  [54]  General  principles. —  Under  the  theory  which  is  common- 
ly entertained  as  to  the  nature  of  a  master's  liability,  he  is  viewed  as 
a  person  charged  by  his  contract  with  a  definite  and  absolute  obli- 
gation to  see  that  the  instrumentalities  and  methods  adopted  by  him 
satisfy  a  certain  assumed  standard  of  safety,  so  far  as  that  can  be 
achieved  by  the  exercise  of  ordinary  care ;  and  the  nonperformance 
of  that  obligation  is  regarded  as  creating,  in  favor  of  any  servant  who 
is  injured  thereby,  a  complete  right  of  action  which  can  be  defeated 
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only  by  proof  of  circumstances  which  let  in  one  or  other  of  the  specific 
defenses  based  upon  the  servant's  knowledge  of  the  risks  to  which  the 
master's  breach  of  contract  exposed  him.  The  essential  effect  of  this 
conception  is  that  the  servant's  knowledge  of  the  risks  to  be  encoun- 
tered merely  introduces  into  the  situation  an  independent  factor 
which  raises,  either  for  the  court  or  the  jury,  according  to  the  circum- 
stances in  evidence  and  the  doctrine  prevailing  in  the  particular  ju- 
risdiction where  the  accident  occurs,  the  question  whether  the  servant 
is  not  precluded  by  his  own  conduct  from  enforcing  the  inchoate  right 
of  action  which  he  acquired  by  the  master's  breach  of  contract.  But 
many  eminent  authorities  prefer  to  treat  the  master's  duty  from  a 
different  standpoint. 

This  alternative  theory  may  be  regarded,  as  a  special  application 
of  the  general  principle  that  "there  is  no  absolute  or  intrinsic  negli- 
gence; it  is  always  relative  to  some  circumstance  of  time,  place,  or 
person."  ^  The  inference  drawn  from  this  principle  in  the  present 
connection  will  be  that  the  servant's  knowledge  or  ignorance  of  the 
risk,  instead  of  being  a  factor  to  be  separately  considered,  as  a  more 
or  less  conclusive  defense,  after  the  master's  negligence  has  been  es- 
tablished, constitutes  the  essential  element  upon  which  the  existence 
or  absence  of  his  culpability  depends.  The  doctrine  founded  on  this 
inference  may  be  stated  in  the  two  following  propositions,  the  constit- 
uents of  which  are  nearly,  but  not  quite,  correlative  and  complement- 
ary: (1)  As  regards  a  servant  who  fully  understands  the  perils  to 
which  an  instrumentality  exposes  him,  it  is  not  negligence  to  furnish 
or  continue  to  use  that  instrumentality,  however  defective  and  dan- 
gerous it  may  be.  (2)  As  regards  a  servant  who  is  actually  and  ex- 
cusably ignorant  of  the  risks  to  which  an  instrumentality  exposes 
him,  it  is  negligence  to  furnish  or  continue  to  use  that  instrumental- 
ity, irrespective  of  whether  it  is  suitable  or  unsuitable,  safe  or  un- 
safe, in  good  or  in  bad  repair.  The  authorities  for  these  two  proposi- 
tions will  be  separately  considered. 

953.  [55]  No  negligence  predicable  where  servant  appreciates  the 
risks  to  which  he  is  exposed.— That  the  servant's  knowledge  of  the 
risk  conclusively  negatives  the  inference  that  the  master  was  under 
any  duty  to  protect  him  has  often  been  asserted  in  explicit  terms.^ 
This  last  passage  is  quoted  merely  as  an  example  of  a  formal  enuncia- 

1  Bramwell,   B.,   in  Degg  v.   Midland  l  The  duty  which   a  master  owes  to 

R.  Co.   (1857)    1  Hurlst  &  N.  773,  781,  one  servant  may  be  quite   different  to 

26  L.  J.  Exch.  N.  S.  171,  3  Jur.  N.  S.  that  which  he  owes  to  another;  it  may 

395,  5  Week.  Eep.  364.  vary  with  the  knowledge,  the    experience, 
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tion  of  the  doctrine,  not  as  embodying  the  accepted  rule  in  Missouri, 
where,  as  we  shall  see  in  a  later  chapter  (li.)>  the  current  of  authority 
runs  in  favor  of  the  view  that  the  only  defense  open  to  the  master  is 
that  the  servant  was  negligent,  and  that  his  knowledge  of  the  risk  is 
not  conclusive  against  him. 

This  view  of  the  relations  of  the  master  and  his  servants  involves 
the  consequence  that  the  mere  omission  of  the  master  to  take  certain 
suggested  precautions  does  not,  as  a  matter  of  law,  make  him  liable 


the  skill,  and  the  powers  of  the  work- 
man." Thomas  v.  Quartermaine  (1887) 
L.  E.  18  Q.  B.  Div.  685,  56  L.  J.  Q.  B. 
N.  S.  340,  57  L.  T.  K.  S.  537,  35  Week. 
Rep.  555,  51  J.  P.  516. 

If  a  servant  did  voluntarily  undertake 
the  risk  from  which  he  suffered,  there 
could,  as  a  matter  of  course,  be  no  neg- 
ligence imputable  to  the  master.  Smith 
V.  BaJc&r  [1891]  A.  C.  325,  352,  60  L.  J. 
Q.  B.  N.  S.  683,  65  L.  T.  N.  S.  467,  55 
J.  P.  660,  40  Week.  Rep.  392,  per  Ld. 
Watson. 

"There  was  no  danger  which,  in  view 
of  the  plaintiff's  knowledge  and  capac- 
ity must  not  have  been  well  understood 
by  and  apparent  to  him,  and  there  was, 
therefore,  no  negligence  on  the  part  of 
the  defendant  in  exposing  him  to  it." 
Goodnow  V.  Walpole  Emery  Mills 
(1888)  146  Mass.  261,  15  N.  E.  576. 

Similar  language  was  used  in  Archi- 
bald V.  Cygolf  Shoe  Co.  (1904)  186 
Mass.  213,  71  N.  E.  315  (servant  set 
to  clean  up  a  room,  injured  by  revolv- 
ing  set   screw) . 

"Employers  have  a  right  to  decide 
how  their  work  shall  be  performed,  and 
may  employ  men  to  work  with  danger- 
ous implements,  and  in  unsafe  places, 
without  incurring  liability  for  injuries 
sustained  by  workmen  who  knew,  or 
ought  to  have  known,  the  hazards  of  the 
service  which  they  have  chosen  to  en- 
ter." McGorty  v.  Southern  Hew  Eng- 
land TelSph.  Co.-  (1897)  69  Conn.  635, 
643,  61  Am.  St.  Rep.   62,  38  Atl.  359. 

"Where  .  .  .  the  sole  act  of  neg- 
ligence relied  on  is  participated  in,  and 
voluntarily  consented  to,  by  the  person 
injured,  with  full  knowledge  of  the 
peril,  the  question  of  the  master's  lia; 
bility  does  not  arise."  Hammond  v. 
CUcago  &  C.  T.  R.  Co.  (1890)  83  Mich. 
334,  47  N.  W.  965. 

"There  is  no  breach  of  duty  in  em- 
ploying a  servant,  subject  to  the  ordi- 
nary  risks   of  the  employment,   if  the 


servant  himself  is  aware  of  the  risks 
and  consents  to  encounter  them.  When 
.  .  .  the  employee  is  aware  .  .  . 
of  the  risks  to  which  he  exposes  himself 
in  the  service,  and  consents  to  encoun- 
ter them,  his  employment,  subject  to 
the  risks,  cannot  be  treated  as  a  breach 
of  duty."  McGinnis  v.  Canada  Southern 
Bridge  Co.  (1882)  49  Mich.  466,  13  N. 
W.  819. 

"It  can  scarcely  be  claimed  that  a  de- 
fective instrument  or  tool  furnished  by 
the  master,  of  which  the  employee  had 
full  knowledge  and  comprehension,  can 
be  regarded  as  making  out  a  case  of 
liability  within  the  [general]  rule  laid 
down."  Marsh  v.  Ghiokering  (1886) 
101  N.  Y.  396,  5  N.  E.  56. 

"The  duty  which  the  employer  is  un- 
der is  materially  affected  by  the  element 
of  [the  servant's]  knowledge,  and,  un- 
less a  duty  is  shown,  of  course  there 
can  be  no  actionable  negligence,  since  a 
duty  lies  at  the  foundation  of  every 
right  of  action  grounded  on  the  negli- 
gence of  a  defendant."  Louisville,  N. 
A.  d  C.  R.  Co.  V.  Sandford  (1889)  117 
Ind.  267,  19  N.  E.  770. 

In  Becker  v.  Baumgartner  (1892)  5 
Ind.  App.  576,  32  N.  E.  786,  it  was 
argued  that  the  negation  of  contribu- 
tory negligence  upon  the  part  of  the 
plaintiff  rendered  the  complaint  invul- 
nerable against  a  demurrer,  but  the 
court  said:  "The  infirmity  does  not 
consist  of  the  contributory  fault  of  ap- 
pellee, but  of  the  failure  to  make  a  case 
of  actionable  negligence  against  appel- 
lants. It  is  not,  accurately  speaking, 
contributory  negligence  for  an  employee 
knowingly  to  work  with  defective  ma- 
chinery and  appliances;  for  there  he  as- 
sumes the  increased  risk,  and  such  as- 
sumption because  part  of  the  terms  of 
his  contract.  Negligence  consists  in  the 
omission  of  a  duty,  and  where  there  is 
a  defect  in  the  machinery  or  appliances, 
under     such     circumstances     that     the 


2566 


MASTER  AND  SERVANT. 


[CHAP.    XL. 


for  an  injury  occasioned  by  the  want  of  such  precautions,  where  the 
servant  has  consented  to  work  in  a  position  in  which  he  is  exposed  to 
peril  from  this  source.  Under  such  circumstances  he  still  has  the 
burden  of  proving  that  there  is  some  additional  reason  for  holding 
the  master  liable.*  Nor  is  he  under  any  duty  to  alter  dangerous  ar- 
rangements which  the  servant  has  been  familiar  with  during  the 
whole  period  of  his  employment.*    Compare  §  931,  a,  ante.    All  that 


employee,  by  the  terms  of  his  engage- 
ment, assumes  the  enhanced  dangers, 
the  employer  is  under  no  obligation  to 
remedy  the  defect.  He  owes  no  duty  to 
remove  the  danger.  Consequently,  his 
failure  to  do  so  will  not  constitute  neg- 
ligence. This  principle  was  expressly 
declared  in  Lake  Shore  &  M.  8.  R.  Co.  v. 
Stupalc  (1886)  108  Ind.  1,  8  N.  E.  630." 

"Culpable  negligence  on  the  part  of 
one  person  as  toward  another  always 
involves  a  breach  of  duty  on  the  part 
of  the  former  as  towards  the  latter. 
Where  there  is  no  breach  of  duty,  there 
can  be  no  culpable  negligence;  and  it  is 
only  for  negligence  of  a  culpable  char- 
acter that  any  person  can  be  held  re- 
sponsible in  law.  Where  an  employee  is 
hired  and  paid  for  assuming  a  known 
danger,  and  the  thing  itself  is  not  con- 
trary to  law,  it  cannot  properly  be  said 
only  for  negligence  of  a  culpable  char- 
that  the  hirer  has  been  guilty  of  any 
breach  of  duty  as  towards  the  person 
hired,  and  therefore  it  cannot  be  said 
that  the  hirer  has  been  guilty  of  any 
culpable  negligence  as  toward  the  per- 
son hired."  Rush  v.  Missoiiri  P.  R.  Co. 
(1887)   36  Kan.  129,  12  Pao.  582. 

"The  rule  of  law,  briefly  stated,  is 
this:  One  who  knows  of  a  danger  from 
the  negligence  of  another,  and  under- 
stands and  appreciates  the  risk  there- 
from, and  voluntarily  exposes  himself 
to  it,  is  precluded  from  recovering  for 
an  Injury  which  results  from  the  ex- 
posure. It  has  often  been  assumed  that 
the  conduct  of  the  plaintiff  in  such  a 
case  shows  conclusively  that  he  is  not 
in  the  exercise  of  due  care.  Sometimes 
it  is  said  that  the  defendant  no  longer 
owes  him  any  duty;  sometimes,  that 
the  duty  becomes  one  of  imperfect  ob- 
ligation, and  is  not  recognized  in  law. 
In  one  form  or  another  the  doctrine  is 
given  effect  as  showing  that  in  a  case 
to  which  it  applies  there  is  either  no 
negligence  towards  the  plaintiff  on  the 
part  of  the  defendant,  or  a  want  of  due 


care  on  the  part  of  the  plaintiff."  Fitz- 
gerald V.  Conneoticut  River  Paper  Co. 
(1891)  155  Mass.  155,  158,  31  Am.  St. 
Rep.  537,  29  N.  E.  464. 

"The  conduct  of  the  deceased  in  ac- 
cepting and  continuing  in  the  service, 
with  knowledge  of  the  alleged  defects, 
strictly  speaking,  does  not  present  a 
question  of  contributory  negligence  on 
his  part,  which,  to  be  available  to  the 
defendant,  must  have  been  pleaded;  but 
the  effect  of  such  conduct,  without  a 
further  showing  by  the  plaintiff,  was  to 
free  the  defendant  from  any  negligence 
of  which  plaintiff  had  a  right  to  com- 
plain." Reichla  v.  Ortiensfelder  (1892) 
52  Mo.  App.  58,  citing  Flynn  v.  Vnion 
Bridge  Co.    (1890)    42  Mo.  App.  529. 

"If  the  servant  knows  and  appreci- 
ates the  dangers  to  be  encountered  in 
the  conduct  of  the  master's  business, 
arising  from  the  nature  or  condition  of 
the  instrumentalities  or  the  methods 
employed,  as  to  him  it  is  not  negligent 
for  the  master  to  make  use  of  such  in- 
strumentalities or  methods;  that  the 
master  owes  the  servant  no  duty  as  to 
dangers  of  which  he  is  fully  informed, 
and  may  perform  his  duty  to  the  serv- 
ant as  to  dangers  of  which  he  is  igno- 
rant, either  by  fully  informing  him  of 
them,  or  by  perfecting  or  dispensing 
with  the  instrumentalities  or  methods 
from  which  the  dangers  arise."  Kin- 
dellan  v.  Mt.  Washington  R.  Go.  (1911) 
76  N.  H.   54,  79  Atl.   691. 

If  it  is  the  duty  of.  a  lineman  by  the 
terms  of  his  employment  to  inspect  all 
poles  to  be  erected  by  him,  to  determine 
whether  they  are  suitable  to  be  used, 
and  to  reject  those  not  suitable,  then 
it  is  not  negligence  for  a  light  com- 
pany to  send  him  defective  poles.  Abi- 
lene Light  &  Water  Go.  v.  Rohinson 
(1910)  —  Tex.  Civ.  App.  — ,  131  S.  W 
299. 

^Sullivan  v.  India  Mfg.  Co.  (1873) 
113  Mass.  396. 

^Fish  V.  Fitchiurg  R.  Co.  (1893)  15S 
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the  servant  can  require  is  that  he  shall  not  be  exposed  to  unknown 
risks.* 

The  memoranda  appended  to  the  citations  in  the  subjoined  note 
will  indicate  with  sufficient  clearness  the  classes  of  risks  which  are 
covered  by  these  principles.  It  should  be  remarked,  however,  that, 
in  many  of  the  cases  mentioned,  the  elements  explained  in  the  two 
preceding  chapters  are  also  referred  to,  and  constitute  additional  and 
independent  grounds  for  denying  the  right  of  the  servant  to  recover.^ 


Mass.  238,  33  N.  E.  510.  For  another 
example  of  similar  phraseology,  see 
Coombs  V.  Fitchlurg  R.  Co.  (1892)  156 
Mass.  200,  30  N.  E.  1140.  Compare 
also  the  statement  that,  where  the  con- 
dition of  the  master's  appliances  is  open 
to  view  and  obvious,  no  duty  rests 
upon  him  to  make  them  safer.  Oleason 
V.  mew  Tork  &  N.  E.  R.  Co.  (1893)  159 
Mass.  68,  34  N.  E.  79. 

*  Omnard  v.  Knapp-Stout  &  Co.  Co. 
(1897)  95  Wis.  482,  70  N.  W.  671;  Os- 
borne  v.  Lehigh  Valley  Coal  Co.  (1897) 
97  Wis.  27,  71  N.  E.  814;  Anthony  v. 
Leeret  (1887)  105  N.  Y.  591,  12  N.  E. 
561. 

"The  character  of  the  machine  and 
the  employer's  knowledge  being  estab- 
lished, it  still  remains  a  question  of 
fact  whether,  under  all  the  circumstan- 
ces, a  case  of  actionable  negligence  has 
been  made  out.  That  which  caused  the 
danger  may  have  been  irremediable,  and 
it  is  no  violation  of  duty  by  an  employ- 
er to  put  one  in  his  employ  at  the_  oper- 
ation of  a  dangerous  machine,  if  the 
employee  is  fully  informed  as  to  its 
character,  and  voluntarily  accepts  the 
employment."  Findlay  BrevAng  Go.  v. 
Baiter  (1893)  50  Ohio  St.  565,  40  Am. 
St.  Rep.  686,  35  N.  E.  55. 

In  Chiedelhofer  v.  Ernsting  ( 1899 )  23 
Ind.  App.  188,  55  N.  E.  113,  it  was  laid 
down  that  the  limit  of  a  master's  en- 
gagement is  that  "he  will  not  expose 
the  employee  to  danger  which  is  not 
obvious." 

Other  cases  in  which  the  doctrine 
that  no  breach  of  duty  can  be  predi- 
cated of  the  exposure  of  a  servant  to 
known  risks  is  recognized  are — Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Wagner  ( 1885 ) 
33  Kan.  660,  7  Pac.  204;  Jennings  v. 
Tacoma  R.  &  Motor  Co.  (1893)  7  Wash. 
275,  34  Pac.  937;  Syhes  v.  Packer 
(1882)  99  Pa.  465;  Anglin  v.  Texas  & 
P.  R.  Co.  (1894)  9  C.  C.  A.  130,  23  U.  S. 
App.  62,  60  Fed.  553;   The  Maharajah 


(1889)  40  Fed.  786;  Graver  v.  Chris- 
tian (1887)  36  Minn.  413,  1  Am.  St. 
Rep.  675,  31  N.  W.  457. 

It  seems  difficult  to  reconcile  the 
cases  adverted  to  in  this  section  with 
an  Irish  decision  which  lays  it  down 
that,  where  the  complaint  alleges  negli- 
gence in  the  construction  of  an  instru- 
mentality, and  the  defendant's  knowl- 
edge and  the  plaintiff's  ignorance  of  its 
insecurity,  the  question  whether  the 
plaintiff  knew  the  instrumentality  to  be 
insecure  is  not  put  in  issue  by  a  mere 
traverse  of  negligence.  Such  a  plea,  it 
was  held,  will  not  warrant  the  direction 
of  a  verdict  for  the  defendant  upon  a 
finding  that  the  materials  used  for  the 
intrumentality  were  unsound,  and  that 
the  workman  who  constructed  it  was 
incompetent,  but  that  the  defendant 
was  not  aware  of  that  unsoundness  and 
incompetency.  Skerritt  v.  Soallan 
(1877)   Ir.  Rep.  11  C.  L.  389. 

6  Railways. — West  v.  Southern  P.  Co. 
(1898)  29  C.  C.  A.  219,  56  U.  S.  App. 
323,  85  Fed.  392  (uncovered  culverts)  ; 
McOinnis  v.  Canada  Southern  Bridge 
Co.  (1882)  49  Mich.  466,  13  N.  W.  819 
(unblocked  frogs)  ;  Illinois  C.  R.  Go.  v. 
Campbell  (1897)  170  111.  163,  49  N.  E. 
314  (complaint  alleging  that  the  serv- 
ant was  injured  by  an  unblocked  frog; 
held  to  state  no  cause  of  action)  ;  Walk- 
er V.  Atlanta  &  W.  P.  R.  Co.  (1898) 
103  Ga.  820,  30  S.  E.  503  (frog  project- 
ing several  inches  above  the  track)  ; 
Oleason  v.  New  York  &  N.  E.  R.  Co. 
(1893)  159  Mass.  68,  34  N.  E.  79 
(brakeman's  foot  caught  in  space  left 
between  planking  on  a  track)  ;  Batter- 
son  V.  Chdcago  &  G.  T.  R.  Co.  (1884)  53 
Mich.  125,  18  N.  W.  584  (side  track  so 
poorly  ballasted  as  to  afford  an  insecure 
footing  to  a  brakeman)  ;  Nugent  v. 
Brooklyn  Union  Elev.  R.  Co.  (1901)  64 
App.  Div.  351,  72  N.  Y.  Supp.  67  (plat- 
form 2i  feet  wide,  without  a  guard  rail, 
along  the  tracks  of  an  elevated  railroad 
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954.  [56]  Rationale  of  the  doctrine. — (Compare  §  932,  ante.) 
The  authorities  are  all  agreed  that  the  master's  nonculpability,  as 
predicated  under  the  theory  which  is  now  being  discussed,  is  based,  as 


company,  oyer  which  its  employees  were 
compelled  to  pass,  the  court  remarking 
that  the  railway  company  could  law- 
fully maintain  such  a  platform,  not- 
withstanding the  risks  incident  to  its 
use,  there  being  nothing  latent,  hidden, 
or  concealed,  and  nothing  which  was  not 
as  apparent  to  the  servant  as  to  the 
master)  ;  Hawk  v.  PennsylvarUa  R.  Co. 
(3887)  7  Sadler  (Pa.)  212,  11  Atl.  459 
(cars  in  a  train  drawn  by  two  engines 
parted,  owing  to  the  increased  strain 
thus  put  on  the  couplings)  ;  Narramore 
V.  Cleveland,  C.  C.  d  St.  L.  R.  Co.  ( 1899 ) 
48  L.R.A.  70,  37  C.  C.  A.  501,  96  Fed. 
301  (unblocked  frog)  ;  Chesapeake  &  0. 
R.  Co.  V.  Hennessey  (1899)  38  C.  C.  A. 
307,  96  Fed.  713  (switchman  handling 
defective  cars  at  inspecting  station)  ; 
Hodges  v.  Kimball  (1900)  44  C.  C.  A. 
193,  104  Fed.  745  (bumpers  so  placed 
that  they  did  not  meet,  the  result  being 
that  there  was  nothing  to  prevent  the 
cars  from  coming  together,  to  the  in- 
jury of  servants  whose  duty  it  was  to 
couple  them)  ;  Chicago,  B.  <£  Q.  R.  Go. 
V.  Curtis  (1897)  51  Neb.  442,  66  Am. 
St.  Rep.  456,  71  N.  W.  42  (foreign  cars 
with  double  deadwoods)  ;  Myers  v.  Chi- 
cago, St.  P.  M.  d  0.  R.  Co.  (1899)  37 
C.  C.  A.  137,  95  Fed.  406  (low  overhead 
bridge,  servants  notified  by  telltales  and 
verbal  warning.  Caldwell,  J.,  dissent- 
ed ) .  No  actionable  negligence  is  al- 
leged by  a  declaration  which  shows  that 
an  engine  driver  was  killed  by  his  head 
coming  into  collision  with  the  stone 
work  of  a  bridge,  while  he  was  leaning 
out  of  his  engine,  but  also  shows  that 
the  bridge  had  been  built  many  years 
before,  and  that  the  trainmen  were  well 
acquainted  with  it.  M'Ghee  v.  North 
British  R.  Co.  (1887)  14  Sc.  Sess.  Cas. 
4th  series,  499.  To  the  same  effect,  see 
Goomls  v.  Fitchlurg  R.  Co.  (1892)  156 
Mass.  200,  30  N.  E.  1140,  and  eases 
cited  (servant  injured  while  making  a 
flying  switch  with  the  switch  in  close 
proximity  to  an  abutment)  ;  Lovejoy  v. 
Boston  &  L.  R.  Corp.  (1878)  125  Mass. 
79,  28  Am.  Rep.  206  (servant  struck 
against  signal  post  close  to  track)  ; 
Fisk  V.  Fitchlurg  R.  Co.  (1893)  158 
Mass.  238,  33  N.  E.  510  (brakeman 
struck  by  projecting  awning)  ;  Thain  v. 
Old   Colony   R.    Co.    (1894)    161   Mass. 


353,  37  N.  E.  309  (engineer  came  into 
collision  with  post  put  up  as  a  tempo- 
rary support  for  a  bridge )  ;  Gibson  v. 
Erie  R.  Co.  (1875)  63  N.  Y.  450,  20 
Am.  Rep.  552  (brakeman  struck  by  pro- 
jecting roof)  ;  De;  Forest  v.  Jewett 
(1882)  88  N.  y.  264  (brakeman  caught 
his  foot  in  one  of  several  small  ditches 
which  constituted  a  normal  part  of  the 
drainage  system  of  defendant's  yard ) . 
As  regards  tlie  last  two  cases,  however, 
it  may  be  remarked  that  the  precise  po- 
sition of  the  New  York  courts  with  re- 
gard to  a  situation  of  this  sort  is  not 
at  all  clearly  defined,  and  that  there 
seems  to  be  much  wavering  between  the 
theory  that  the  servant's  knowledge 
negatives,  ab  initio,  the  existence  of 
negligence,  and  the  theory  that  his  pos- 
session of  such  knowledge  puts  him  in 
the  position  of  one  who  loses  his  right 
of  action  for  the  reason  that  he  had  ac- 
cepted the  risk,  or  was  himself  negli- 
gent.   See  §§  968,  969,  post. 

Other  industrial  concerns. — Seymour 
V.  Maddox  (1851)  16  Q.  B.  326,  20  L.  J. 
Q.  B.  N.  S.  327,  15  Jur.  723  (unguarded 
and  unlighted  hole  in  the  floor  of  a 
theater)  ;  Thomas  v.  Quartermaine 
(1887)  56  L.  J.  Q.  B.  N.  S.-340,  57  L. 
T.  N.  S.  537,  35  Week.  Rep.  555,  51  J. 
P.  516,  L.  R.  18  Q.  B.  Div.  685  (un- 
covered cooling  vat  not  protected  by  a 
railing);  Lemoine  v.  Aldrich  (1900) 
177  Mass.  89,  58  N.  E.  178  (revolving 
shaft  stretching  across  a  doorway,  4 
feet  above  the  floor)  ;  Illinois  Steel  Go. 
V.  Paschke  (1893)  51  111.  App.  456  (no 
breach  of  the  duty  to  furnish  a  safe 
place  of  work  is  shown,  where  the  in- 
jury was  caused  by  a  red-hot  rail  car- 
ried along  by  machinery)  ;  Coombs  v. 
New  Bedford  Cordage  Co.  (1869)  102 
Mass.  572,  3  Am.  Rep.  506  (unfenced 
machinery)  ;  Schroeder  v.  Michigan  Gar 
Go.  (1885)  56  Mich.  132,  22  N.  W.  220 
(same  facts)  ;  Sanborn  v.  Atchison,  T. 
&  S.  F.  R.  Co.  (1880)  35  Kan.  292,  10 
Pac.  860  (same  facts)  ;  Guedelhofer  v. 
Ernsting  (1899)  23  Ind.  App.  188,  55 
N.  E.  113  (uncovered  knives  of  a  wood- 
cutting machine)  ;  Junior  v.  Missouri 
Electric  Light  &  P.  Go.  (1895)  127  Mo. 
79,  29  S.  W.  988  (uncovered  wires 
charged  with  electricity;  servant  was 
an  experienced  lineman). 
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a  matter  of  ultimate  analysis,  upon  the  implied  consent  of  the  servant 
to  undertake  the  known  risk.  In  a  logical  point  of  view,  this  consent 
may  be  referred  either  to  the  conception  that  such  a  case  falls  within 
the  scope  of  the  broad  principle  embodied  in  the  maxim.  Volenti  non 
fit  injuria,  or  to  the  conception  that  the  servant's  acceptance  of  or  con- 
tinuance in  the  employment,  with  knowledge  of  the  risk,  conclusively 
negatives  the  existence  of  any  implied  contract  on  the  master's  part  to 
supply  safer  instrumentalities.  The  judicial  statements  in  which  the 
former  conception  is  relied  upon  will  be  collected  and  discussed  in  the 
chapter  which  deals  with  the  meaning  and  effect  of  the  maxim  (liii.). 
The  second  conception  is  clearly  set  forth  in  the  following  extract 
from  the  opinion  in  a  leading  Massachusetts  case : 

"The  implied  contract  to  have  the  machinery  in  such  a  safe  and 
proper  condition  as  not  to  expose  the  servant  to  unnecessary  risk  is 
the  foundation  of  the  master's  liability.  If  the  servant,  being  fully 
capable  of  choosing  and  contracting  for  himself,  and  with  full  notice 
of  the  risk  which  he  assumes,  chooses  to  undertake  a  hazardous  em- 
ployment, to  put  himself  in  a  dangerous  position,  or  to  work  with  de- 
fective or  unsuitable  tools,  machinery,  or  appliances,  no  such  implied 


contract  arises 
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1  Coombs  V.  'New  Bedford  Cordage  Co. 
(1869)  102  Mass.  572,  3  Am.  Rep.  506. 
Another  explicit  statement,  of  the  same 
tenor,  is  the  following:  "In  the  very 
nature  of  things,  men  must  sometimes 
work  in  dangerous  places  and  with  dan- 
gerous instruments  or  machinery,  and 
in  all  such  cases  they  may  rightfully 
engage  to  do  so,  and  be  employed  to  do 
so,  and,  when  rightfully  employed  to  do 
so,  neither  the  employer  nor  the  em- 
ployee can  properly  be  charged  with  cul- 
pable negligence  as  toward  the  other. 
Where  the  employer  and  the  employee 
are  equally  competent  to  judge  of  the 
risks  and  hazards,  and  both  have  equal 
knowledge  of  the  surroundings,  the  em- 
ployer cannot  be  culpably  negligent  as 
towards  the  employee,  although  the 
work  may  be  dangerous  or  hazardous, 
and  although  it  might  be  made  safer  by 
the  employer,  if  he  should  choose  to  do 
so.  In  some  cases  it  is  very  difficult  to 
determine  which  of  two  ways  of  doing 
a  thing  is  the  better  and  the  safer  way 
(and  it  is  claimed  by  the  defendant 
that  this  is  one  of  such  cases),  and  in 
such  cases  witnesses  could  easily  be 
found  who  would  testify  on  either  side. 


and  that  either  way  was  a  safer  and  a 
better  way  than  the  other.  Now,  in  such 
cases  an  employer  should  certainly  have 
the  privilege  of  adopting  the  way  or  the 
plan  which  might  seem  best  to  him;  and 
if,  after  adopting  a  plan,  he  should  in- 
form his  employee  as  to  which  of  the 
plans  he  had  adopted,  or  if  the  em- 
ployee should  obtain  knowledge  as  to 
which  of  the  plans  had  been  adopted, 
without  being  expressly  so  informed,  it 
could  hardly  be  said  that  the  em- 
ployer was  guilty  of  any  culpable  neg- 
ligence as  towards  his  employee,  al- 
though it  might  be  that  the  plan  not 
adopted  was  the  safer  and  the  better 
plan.  Indeed,  in  such  a  case  the  em- 
ployer and  the  employee  might  be  in 
full  and  complete  agreement  and  con- 
cordance that  the  plan  adopted  was  the 
safer  and  the  better  plan,  and  in  such 
a  case  neither  should  be  charged  with 
culpable  negligence  as  toward  the  other. 
In  such  a  case  it  should  be  assumed 
that  the  employee  was  hired  and  paid 
for  taking  the  risk,  and  that  he  volun- 
tarily assumed  the  risk."  Rush  v.  Mis- 
souri P.  R.  Co.  (1887)  36  Kan.  129,  12 
Pac.  582. 
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The  theory  may,  therefore,  be  regarded  as  representing  one  of  the 
two  alternative  ideas  with  reference  to  which  the  dividing  line  may  be 
drawn  between  abnormal  risks  which  are,  and  abnormal  risks  which 
are  not,  assumed  by  the  servant. 

On  the  one  hand,  it  may  be  said  that  the  servant's  knowledge  of  a 
particular  risk  of  that  description  so  affects  the  essential  quality  of 
the  act  which  created  the  risk  that  this  act  is  transferred  from  the  cat- 
egory of  those  which  import  negligence  to  the  category  of  those  which 
are  not  culpable.  In  this  point  of  view  the  servant's  inability  to  re- 
cover is  obviously  deduced  from  the  fundamental  principle  that  he  is 
chargeable  with  an  assumption  of  every  risk  that  is  incident  to  the 
employment  after  the  master  has  performed  all  his  legal  obligations. 
See  §  895,  ante. 

On  the  other  hand,  the  position  may  be  taken  that  the  quality  of  the 
master's  act  undergoes  no  change,  and  that,  for  the  purpose  of  the  in- 
quiry, this  act  remains,  from  first  to  last,  within  the  category  of  those 
which  import  negligence.  The  servant's  knowledge  will  then  operate 
as  a  bar  to  his  suit,  for  the  reason  that  it  is  deemed  to  warrant,  as  a 
matter  of  law,  the  inference  that  he  has  waived  that  right  to  an  indem- 
nity, which  prima  facie  accrued  to  him  when  the  risk  finally  eventu- 
ated in  the  actual  injury. ** 

That  judges  have  not  always  fully  apprehended  the  significance  of 
the  difference  between  these  conceptions,  or,  at  all  events,  have  not  al- 
ways borne  it  in  mind,  is  apparent  from  the  fact  that  the  language 
employed  often  leaves  it  somewhat  uncertain  whether  the  position 
intended  to  be  taken  is  that  the  master  was  not  guilty  of  any  breach  of 
duty,  or  that,  although  he  may  have  been  guilty  of  such  a  breach,  the 
servant  had  accepted  the  resulting  risks.' 

8  By    accepting    the    employment,    or  to  the  risk,  and  the  question  whether 

continuing  in  it  without  any  promise  of  there  was  any  evidence  of  negligence  to 

change   on  the   part  of  the  master,   he  go  to  the  jury,  without  definitely  rely- 

"dispenses  with  the  performance  of  the  ing  on  either  proposition."     This  remark 

duty,"  upon  the  part  of  the  master,  to  was   made   in   a   case  where   the   effect 

exercise     reasonable     care.       Wood     v.  of  the  maxim,  Tolenti  non  fit  injuria. 

Beiges  (3896)   83  Md.  257,  34  Atl.  872.  was  the  question  involved,  but  is  perti- 

See  also  the  cases  cited  in  the  chapter  nent   in  the   present   connection.     This 

on  Assumption  of  Risks  (l.).  lack  of  precision  is  naturally  most  apt 

3  In  Smith  v.  Baker  [1891]  A.  C.  325,  to  occur  in  cases  involving  risks  which 

336,  60  L.  J.  Q.  B.  N.  S.  683,  65  L.  T.  N.  lie    on   the   border    line    between   those 

S.  467,  55  J.  P.  660,  40  Week.  Rep.  392,  which    are    indisputable    ordinary,    and 

Lord  Halsbury,  in  describing  the  event  those   which  are   indisputably   extraor- 

wliich  caused  the  injury,  said  that  he  dinary. 

emphasized  the  word  "negligently"  be-  In  Eohn  v.  McNulta    (1893)    147  U. 

cause  "some  of  the  judgments  below  ap-  S.  238,  37  L.  ed.  150,  13  Sup.  Ct.  Rep. 

peared  to  him  to  alternate  between  the  298,  the  court  decided  the  case  against 

question  whether  the  plaintiff  consented  the  plaintiff  on  the  ground  that  he  had 
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The  theory  which  predicates  an  entire  absence  of  duty  as  regards  a 
servant  who  knows  the  conditions  and  appreciates  the  resulting  risks 
is,  in  some  noticeable  respects,  less  favorable  to  the  servant  than  that 
which  starts  from  the  notion  of  certain  absolute  duties.  Under  the 
latter  theory,  his  knowledge  of  the  risk  only  operates  as  a  bar  to  the 
action  when  the  master  distinctly  relies  upon  the  plea  that  there  was 
an  implied  agreement  to  assume  that  risk,  and  does  not,  in  all  cases 
and  as  a  matter  of  law,  preclude  recovery  where  the  defense  put  for- 
ward is  that  the  servant  was  himself  guilty  of  contributory  negli- 
gence, or  that  the  circumstances  were  such  as  to  let  in  the  principle  of 
the  maxim.  Volenti  non  fit  injuria.  See  chapters  l.— liii.,  fost. 
It  follows,  therefore,  that  the  effect  of  making  the  servant's  knowledge 
or  ignorance  of  the  risk  the  sole  criterion  of  culpability  or  nonculpa- 
bility is  virtually  to  place  the  servant  in  the  same  position  as  he  would 
be  if,  under  the  doctrine  of  absolute  duties,  it  should  be  held,  either 
that  these  two  latter  defenses  cannot  be  considered  at  all,  as  between 
a  master  and  a  servant,  or  that  they  are  inapplicable,  as  a  matter  of 
law,  whenever  the  servant's  knowledge  of  the  risk  is  conceded  or 
proved.  In  some  jurisdictions  the  latter  of  these  alternatives  repre- 
sents the  doctrine  actually  accepted;  but  in  others  the  contributory 
negligence  of  the  servant  and  the  applicability  of  the  maxim  are 

assumed  the  risk,  but  remarked,  in  the  the   character  and  position   of  machin- 

course  of  its  opinion,  that  tlie  defend-  ery,  the  dangers  of  which  are  apparent, 

ant   railroad   company   was    "guilty    of  and  from  which  he  might  be  liable  to 

no  negligence"  in  receiving  foreign  cars  receive  injury,  assumes  the  risks   inci- 

of  a  different  construction  from  its  own.  dent  to  the  employment,  and  he  cannot 

See  also  Schaible  v.  Lake  Shore  &  M.  call   on  the  defendant  to  make  altera- 

S.    R.    Co.     (1893)     97    Mich.    318,    21  tions  to  secure  greater  safety."    HicJcey 

L.R.A.  660,  56  N.  W.  565,  where  it  was  v.  Taaffe  (1887)   105  N.  Y.  26,  12  N.  E. 

held  not  to  be  negligence,  as  matter  of  286. 

law,  to  shunt  cars  by  kicking  them  back-  A     similar     wavering     between     two 

ward,  unattended  by  a  brakeman;   but  conceptions    is    sometimes   traceable    in 

the  charge  of  the  trial  judge  was  pro-  the   cases   in  which   the   servant's    con- 

nounced   erroneous    because    it    ignored  tributory    negligence    has    defeated    his 

the  element  of  the  servant's  knowledge  action.      Thus,    in    Stuber    v.    McEntee 

and  assumption  of  the  risk.  (1892)    47   N.  Y.   S.   R.  294,   19   N.  Y. 

In  Senderson  v.  Gooms  (1889)  31  111.  Supp.  900,  the  court  remarked  that  the 

App.  75,  the  court  held  that  the  plain-  performance    of    the   work   in    question 

tiff  was  unable  to  recover,   because  he  "was  delegated  to  the  servant,  ^yho  by 

assumed  the  risks  of  a  certain  open  cat-  this  circumstance  was  put  on  his  cau- 

tle  guard,  but  concluded  by  saying  that  tion  as  to  danger,"  and  that  he  "could 

"the  facts  did  not  establish  negligence  not  attribute  to  the  master  the  conse- 

on  the  part  of  the  company."  quences    of   a   hazard   apparent   to   the 

The  last  clause  in  the  following  state-  eye."  But  the  actual  ground  of  the  de- 
ment seems  also  to  be  somewhat  illogi-  cision  was  that  the  servant  was  guilty 
cally  connected  with  the  rest  of  the  sen-  of  contributory  negligence  in  failing  to 
tence:  take    proper    precautions    for    his    own 

"There  is  no  doubt  that  an  employee,  safety. 
in  accepting  service  with  a  knowledge  of 
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^dewed  as  being  primarily  questions  of  fact  for  the  jury,  even  after 
his  knowledge  of  the  risk  has  been  proved  (see  chapters  l.-liii., 
post) ;  and  he  would  be  distinctly  prejudiced  if  the  theory  now  under 
discussion  were  adopted  and  regularly  enforced. 

955.  [57]  Abnormal  as  well  as  normal  risks  deemed  to  be  within 
the  scope  of  this  doctrine. —  In  most  of  the  cases  in  which  this  doctrine 
has  been  laid  down,  the  risks  under  discussion  have  been  of  a  more  or 
less  normal  and  permanent  character.  But  it  is  clear,  both  upon  prin- 
ciple and  authority,  that  it  is  equally  applicable  where  the  injury  was 
due  to  conditions  of  an  abnormal  or  transitory  nature.^ 


1  Feely  v.  Pearson  Cordage  Co.  (1894) 
161  Mass.  426,  37  N.  E.  368  (master 
not  bound  to  cover  a,  well  containing 
hot  water,  or  to  keep  the  floor  near  it 
dry)  ;  Murphy  v.  American  Rubier  Co. 
(1893)  159  Mass.  266,  34  N.  E.  268 
(same  facts)  ;  Cerrillos  Coal  B.  Co.  v. 
Deserant  (1897)  9  N.  M.  49,  49  Pac. 
807  (presence  of  dangerous  gas  in  the 
rooms  of  a  mine,  such  rooms  being 
marked  by  a  danger  signal)  ;  Becker  v. 
Baumgartner  (1892)  5  Ind.  App.  576, 
32  N.  E.  786  (servant  injured  by  a  fly- 
ing fragment  of  a  stick,  entangled  in 
the  frayed  edges  of  a  rapidly  moving 
belt,  and  broken  when  it  was  being 
used,  in  default  of  any  other  appliance, 
for  shifting  the  belt) . 

It  is  not  negligence  to  call  on  a  serv- 
ant to  perform  some  extra-hazardous 
service,  like  that  of  extinguishing  a  fire 
caused  by  the  carelessness  of  other  em- 
ployees. Burke  v.  Parker  (1895)  107 
Mich.  88,  64  N.  W.  1065.  The  court 
said:  "This  is  not  a  place  of  insecure 
place  or  defective  appliances,  nor  is  it 
one  where  a  servant  was  ordered  into 
another  branch  of  the  ordinary  service, 
in  which  there  was  increased  hazard. 
The  dangers  ordinarily  incident  to  a. 
fire  are  obvious  to  persons  of  mature 
years.  Employers  and  employees  are 
equally  conscious  of  such  danger,  and, 
ordinarily,  equally  skilled  in  the  means 
employed  to  extinguish  a  fire.  The 
work  of  extinguishment  is  usually  at- 
tended with  danger,  and  explosions  are 
not  uncommon.  The  law  recognizes  a 
fire  as  one  of  the  perils  which  excuses 
acts  otherwise  illegal.  An  entry  upon 
another's  premises  to  save  goods  which 
are  in  peril  is  not  a  trespass,  and  a 
man's  castle  may  be  torn  down  to  pre- 
vent the  spreading  of  the  fire.  If  it  be 
negligence   to   call  upon  his  employers 


to  assist  in  such  an  emergency,  it  would 
be  impossible  to  do  a  work  which  the 
exigency  demands  should  be  done.  Sup- 
pose that  a  human  life  had  been  in 
peril,  and  the  employer  had  called  upon 
his  employees  to  assist  in  the  rescue; 
could  it  be  said  that  he  did  so  at  his 
peril?  Can  the  act,  under  such  circum- 
stances, be  said  to  have  been  a  wrong- 
ful act?" 

An  employer  is  not  liable  for  injury 
to  an  employee,  caused  by  the  fall  of 
ensilage  10  feet  deep,  resulting  from 
the  latter's  undermining  the  same,  al- 
though the  former  directed  the  work  to 
be  done  by  undermining  instead  of  tak- 
ing from  the  top.  Welch  v.  Brainard 
(1895)  108  Mich.  38,  65  N.  W.  667. 
The  court  said:  "Every  adult  of  ordi- 
nary experience  must  be  held  to  know 
that  ensilage,  or  any  similar  article,  is 
to  be  expected  to  fall  under  such  cir- 
cumstances; and  a  farmer  who  hires  a 
laborer  to  do  farm  work  has  a  right  to 
suppose  he  knows  and  understands  the 
law  of  gravitation.  The  defendant  is 
said  to  have  directed  the  plaintiff  to 
remove  his  ensilage  in  this  way,  and 
that  is  urged  as  a  reason  for  enforcing 
the  plaintiff's  claim.  An  employer  does 
not  necessarily  become  an  insurer  be- 
cause he  requests  his  employee  to  incur 
danger  in  his  service.  It  is  only  when 
he  conceals  his  knowledge  of,  t)r,  at 
least,  fails  to  make  known  a  latent  dan- 
ger. But,  if  it  were  otherwise,  we  dis- 
cover no  testimony  that  shows  that 
defendant  asked  the  plaintiff  to  under- 
mine this  ensilage  to  a  dangerous  ex- 
tent. He  merely  directed  him  to  take 
it  from  the  bottom.  We  may  properly 
take  judicial  notice  that  when  earth  is 
to  be  removed,  or  stone  quarried,  it  is  a 
common  and  economical  method  to  un- 
dermine it,  causing  it  to  loosen  and  fall 
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For  the  purposes  of  trial  practice  there  is,  under  ordinary  circum- 
stances, this  important  distinction  between  the  two  classes  of  cases, 
viz. J  that  the  servant's  knowledge  of  the  risk  must  always  be  estab- 
lished by  specific  evidence  where  the  risk  is  abnormal,  but  will  fre- 
quently be  presumed  where  the  risk  is  normal.^  It  would  seem,  how- 
ever, that  this  distinction  is  largely  obliterated  in  those  instances 
where  the  injury  was  caused  by  what  the  courts  denominate  "simple 
appliances."  The  language  used  in  the  decisions  as  to  such  injuries 
seems  to  amount  to  an  unqualified  declaration  that  the  servant's  ap- 
preciation of  the  risk  is  always  presumed,  as  a  matter  of  law,  from 


by  its  weight,  thus  facilitating  its  re- 
moval; and  where  good  judgment  is 
used,  accidents  rarely  happen.  Employ- 
er and  employee  understand  that  this 
practice  is  attended  with  more  or  less 
danger,  and  the  latter  assumes  the  risk, 
as  one  incident  to  the  employment, 
when  he  consents  to  do  such  work  in  the 
face  of  an  apparent  danger."  Where  a 
railroad  company  is  in  the  habit  of  re- 
ceiving from  other  railroads  cars  loaded 
with  timber  which  projects  over  the 
ends  of  the  cars  so  as  to  make  it  dan- 
gerous for  anyone  except  a  careful, 
skilful,  and  prudent  person  to  attempt 
to  couple  the  cars  together,  it  is  not 
negligence  for  the  railr6ad  company  to 
order  and  permit  such  a  person  who  has 
been  in  the  employ  of  the  railroad  com- 
pany doing  that  kind  of  business  for 
about  five  months,  to  attempt  to  make 
such  a  coupling,  where  the  attempt  is 
to  be  made  in  broad  daylight,  although 
it  may  be  raining  at  the  time.  Atchi- 
son, T.  &  8.  F.  R.  Co.  V.  Phmkett 
(1881)  25  Kan.  188. 

Instantaneously  stopping  a  work 
train,  without  warning  to  a  section 
hand  standing  on  the  platform  of  a 
caboose,  is  not  negligence  rendering  the 
company  liable  for  injuries  to  the  sec- 
tion hand  from  being  thrown  from  the 
platform,  where  he  knew  that  the  train 
was  to  be  moved  forward  a  car's  length. 
Union  P.  R.  Co.  v.  Doyle  (1897)  50 
Neb.  555,  70  N.  W.  43. 

An  employee  who,  in  compliance  with 
the  master's  orders,  proceeds  to  make 
an  incision  in  a  steel  beam  by  "chip- 
ping," instead  of  "blocking,"  as  he  has 
been  doing,  assumes  the  risk  of  injury 
from  chips  of  steel  striking  him  in  the 
eye,  where  he  fully  understands  the 
additional  risk  involved.  8mith  v.  Wil- 
mington &  W.  R.  Co.  (1901)   129  N.  C. 


173,  85  Am.  St.  Rep.  740,  39  S.  E.  805. 
2  "The  distinguishing  principle  be- 
tween those  two  classes  of  cases  is  that, 
in  the  one  the  defects  are  visible  and 
apparent,  and  the  dangers  therefrom 
are  presumed  to  be  known  and  assumed, 
while  in  the  other  the  danger  is  not 
seen,  and  no  such  presumption  arises. 
The  condition  of  the  switches  and  frogs, 
the  degree  of  the  curvature  of  the  track, 
are  all  fixed  conditions  which  are  vis- 
ible to  the  eye.  The  experienced  em- 
ployee knows  that  he  is  to  serve  the 
railroad  company  with  its  road  and 
cars  in  the  condition  in  which  he  sees 
them,  and  he  knows  the  danger  that 
may  attend  such  service.  But  he  does 
not  necessarily  know,  and  cannot  be  ex- 
pected to  meet,  dangers  which  arise 
from  changes  in  those  conditions,  how- 
ever apparent  may  be  the  causes  which 
produce  them.  He  is  not  presumed  to 
know  that  the  rains  and  floods  will 
have  covered  the  track  with  earth  and 
sand,  at  a  place  where  common  pru- 
dence would  require  that  provision  be 
made  against  the  occurrence  of  such  an 
obstruction.  He  is  not  required  to  as- 
sume that  ice  and  snow  will  be  allowed 
negligently  to  accumulate  upon  the 
track  and  switches,  or  that  other  ob- 
structions will  be  placed  on  or  about 
the  same,  so  as  to  render  the  track  un- 
safe, or  his  work  more  dangerous  than 
it  otherwise  would  be.  Oregon  Short 
Line  &  U.  V.  R.  Go.  v.  Tracy  ( 1895 )  14 
C.  C.  A.  199,  29  U.  S.  App.  529,  66  Fed. 
931  (collision  caused  by  the  fact  that  a 
car  in  front  could  not  be  seen  on  ac- 
count of  the  bushes  allowed  to  overgrow 
the  track).  The  court  contrasted  KoJin 
V.  MoNulta  (1893)  147  U.  S.  238,  37  L. 
ed.  150,  13  Sup.  Ct.  Rep.  298  (double 
deadwoods)  ;  Southern  P  Co.  v.  Seley 
(1894)   152  U.  S.  145,  38  L.  ed.  391,  14 
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the  mere  fact  that  the  instrumentality  was  one  which  belonged  to  this 
category.' 

But  it  seems  difficult  to  avoid  the  conclusion  that  there  must  be  an 
implied  exception  to  the  rule  thus  enunciated,  where  the  defect  is 
latent,  in  the  sense  of  being  undiscoverable  by  any  examination  which 
the  servant  is  bound  to  make.  See  chapter  liv.,  post.  ISTor  is  the 
presumption  of  the  plaintiff's  knowledge  available  to  charge  him,  as 
a  matter  of  law,  with  an  acceptance  of  the  risk,  where  the  injury  was 
caused  by  a  defective  tool  which  was  used  by  a  fellow  servant,  and 
which  the  plaintiff  himself  had  never  inspected.* 

The  servant's  inability  to  recover  for  injuries  caused  by  simple  ap- 
pliances is  sometimes  referred  to  the  conception  that  the  master  is  not 
bound  to  anticipate  accidents  of  this  description.     See  §  1043,  post. 

956.  [58]  Negligence  predicable,  where  servant  is  exposed  to  risks 
of  whicli  he  is  actually  and  excusably  ignorant. — The  second  branch 
of  this  theory  is  that  a  master  is  deemed  to  be  legally  culpable  if  he 
employs  a  person  to  do  work  which  involves  dangers  of  which  the  em- 
ployee has  no  knowledge,  either  actual  or  constructive.  "If  the  em- 
ployer knowingly  make  use  of  defective  and  unsafe  machinery,  when 
an  injury  is  done  to  a  servant,  ignorant  of  its  condition,  and  in  the 
exercise  of  ordinary  care,  he  should  compensate  the  person  thus  in- 
jured through  his  neglect."  ^    That  is  to  say,  a  master  is  not  liable  to 

Sup.    Ct.    Rep.    530    (unblocked   frog)  ;  37  Colo.  280,  29  Pac.  175   (gardener  not 

Tuttle  V.  Detroit,   G.  H.  &   M.  R.   Go.  guilty  of  actionable  negligence  in  fur- 

(1887)    122  U.  S.  189,  30  L.  ed.  1114,  nishing  a  simple  appliance,  like   a  de- 

7    Sup.    Ct.    Rep.    1166     (very    sliarp  fective  hoe  or  shovel,  to  an  employee; 

curve),  with  Babcock  v.  Old  Colony  B.  arguendo)  ;   Tisch  v.  Hirsch    (1898)    34 

Co.  (1890)   150  Mass.  467,  23  N.  E.  325  App.  Div.  623,  53  N.  Y.  Supp.  926,  for- 

(plaintiff,    while    mounting    an   engine,  mer  appeal,  32  App.  Div.  635,  52  N.  Y. 

struck  against  a  pile  of  ties  18  inches  Supp.  1076   (end  of  a  bar,  designed  for 

from  the  track ;  Eames  v.  Texas  &  'N.  a,  barrier  across  the  opening  of  an  ele- 

0.   R.   Go.    (1885)    63   Tex.   660    (train  vator   shaft,   which   is   fastened   to  the 

struck  cattle  which  could  not  be  seen  by  side  of  the  shaft,  allowed  to  become  so 

reason   of   the   bushes   overgrowing   the  loose  as  to  permit  the  other  end  to  pass 

right  of  way)  ;  Hulehan  v.  Green  Bay,  outside  the  hasp  designed  for  it,  when 

W.  &  St.  P.  R.  Go.   (1887)   68  Wis.  520,  the   employee   attempted   to    lower   the 

32    N.    W.    529    (brakeman    struck   his  bar  across  the  opening)  ;  Olson  v.  Doher- 

foot  against  a  piece  of  wood)  ;  McClar-  ty   Lumber   Co.    (1899)    102   Wis.   264, 

ney   v.    Chicago,    M.    d    St.    P.    R.    Co.  78  N.  W.  572    (book  furnished  to  one 

(1891)   80  Wis.  277,  49  N.  W.  963   (ac-  engaged  in  clearing  blockades  at  a  slab, 

cumulation  of  ice  and  snow  on  a  track )  ;  saw  was   dull  and  straight,   instead  of 

Union  P.   R.   Co.  v.   O'Brien    (1892)    1  curved,  and  slipped  on  a  slab,  thus  al- 

C.  C.  A.  354,  4  U.  S.  App.  221,  49  Fed.  lowing  the  servant  to  fall). 

538   (train  derailed  by  sand  and  gravel  i  Daly  v.   Lee    (1899)    39   App.   Div. 

washed  over  the  track).  188,  57  N.  Y.  Supp.  293   (head  of  beetle 

3  Marsh  v.  Chickering   (1886)    101  N.  flew   oflf  the   handle). 

Y.  396,  5  N.  E.  56   (defective  ladder)  ;  ^  Buzzell  v.  Laconia  Mfg.  Co.   (1861) 

Burlington  &  G.  R.  Co.  v.  Liehe  ( 1892 )  48  Me.  113,  77  Am.  Dec.  212. 


956] 


DUE  CARE  TESTED  BY  SERVANT'S  KNOWLEDGE. 


2575 


his  servant  simply  "because  he  uses  a  dangerous  machine,  but  is  liable 
if  he  employed  a  servant  to  use  it  in  ignorance  of  the  danger."  ^ 
The  implied  contract  of  a  master  is  that  he  will  not  expose  the  em- 
ployee to  danger  which  is  not  obvious,  or  of  which  the  latter  has  no 
knowledge  or  adequate  comprehension,  and  which  is  not  reasonably 
and  fairly  incident  to,  and  within  the  ordinary  risks  of,  the  service 
which  he  has  undertaken.*  It  is  negligent,  therefore,  to  subject  a 
servant  to  a  risk  not  ordinarily  incident  to  the  employment,  unless 
the  extraordinary  hazard  be  obvious  to  him,  or  he  be  apprised  of  it  in 
some  manner.* 

For  the  purposes  of  the  present  discussion  it  will  be  sufficient  to 
point  out  that  the  cases  in  which  the  servant  has  been  held  entitled  to 
recover,  on  the  ground  that  his  ignorance  of  the  risk  was  excusable, 
may  be,  broadly  speaking,  divided  into  two  classes:  (1)  Those  into 
which  his  inexperience  or  want  of  skill  does  not  enter  as  an  element, 
the  decision  being  put  upon  the  general  principle  that  a  servant  has  a 
right  to  rely  on  the  master  for  the  proper  performance  of  his  duty  as 
to  providing  reasonably  safe  tools,  without  inquiry  on  his  part ;  *  and 


2  Gilbert  v.  Guild  (1887)  144  Mass. 
601,  12  N.  E.  368. 

3  Jenney  Electric  Light  d  P.  Co.  v. 
Murphy  (1888)  115  Ind.  566,  18  N. 
E.  30. 

*Bonnett  v.  Galveston,  H.  d  S.  A.  B. 
Co.    (1895)    89  Tex.   72,   33   S.  W.   334. 

One  of  the  obligations  of  a  master  is 
that,  as  far  as  he  can,  by  reasonable 
care,  he  shall  avoid  exposing  his  serv- 
ant to  extraordinary  risks  which  could 
not  have  been  reasonably  anticipated  at 
the  time  of  the  contract  of  service. 
Wonder  v.  Baltimore  &  0.  R.  Co. 
(1870)   32  Md.  411,  3  Am.  Rep.  143. 

"The  chief  sphere  of  the  duty  [of  em- 
ployers to  provide  for  the  safety  of 
their  workmen]  is  in  the  permanent  or 
recurring  conditions  of  the  machinery 
or  the  place  where  the  workman  is  em- 
ployed, so  far  as  it  is  under  the  employ- 
er's control,  where  the  danger  is  not  ob- 
vious or  necessarily  incident  to  the 
business."  Kanz  v.  Page  (1897  )  168 
Mass.  217,  46  N.  E.  620. 

"If  the  service  required  to  be  per- 
formed is  dangerous,  or  rendered  so  by 
reason  of  the  master's  failure  to  pro- 
vide a  place  where  the  servant  may  do 
his  work  with  safety,  but  which,  by  the 
exercise  of  due  care  and  reasonable  ex- 
pense on  the  part  of  the  master,  might 
have  been  made  safe,  his  omission  would 


be  a  breach  of  duty,  and  render  him 
liable  for  any  injury  arising  there- 
from." Roth  V.  Northern  Pacific  Lum- 
hering  Co.  (1889)  18  Or.  205,  22  Pac. 
842. 

"A  master's  negligence  may  consist  In 
subjecting  the  servant  to  the  dangers 
of  unsafe  buildings  or  machinery,  or  to 
other  perils,  on  his  own  premises,  which 
the  servant  neither  knew  of,  nor  had 
reason  to  anticipate  or  to  provide 
against,  when  he  entered  the  employ- 
ment." Diamond  State  Iron  Co.  v.  Giles 
(1887)  7  Houst.  (Del.)  556,  11  Atl.  189. 

Compare  the  statement  that  a  master 
is  bound  to  provide  his  servant  with 
tools  and  appliances  which  are  free  from 
secret  defects,  and  is  liable  for  injuries 
to  the  servant  from  his  failure  to  do  so. 
O'Donnell  v.  Sargent  (1897)  69  Conn. 
476,  38  Atl.  216.  See  also  the  cases 
cited  in   the   following   section. 

SCrolcer  v.  Pusey  &  J.  Co.  (1900)  3 
Penn.   (Del.)   1,  50  Atl.  61. 

An  ice  company  is  liable  for  injuries 
to  its  employee,  while  engaged  in  his 
duty  in  pushing  ice  along  a  slide  to  an 
ice  house,  from  the  fall  of  the  slide  be- 
cause of  insufficiently  fastened  braces 
and  its  poor  construction,  where  the 
servant  does  not  know  the  actual  condi- 
tion of  the  supporting  trestle,  and  has 
not  had  an  opportuuity  to  examine  it. 
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Fink  V.  Des  Moines  Ice  Co.   (1892)   84  by  the  express  order  of  the  master  di- 

lowa,  321,  51  N.  W.  155.  recting  the  removal  of  a  shoe,  and  that 

A    railroad    company    is    chargeable  plaintiff  had  no  knowledge  of  this  act 

with   negligence   in  using   cars   having  of    the    master,    nor    any    information 

bumpers  so  badly  worn  and  rotten  that,  whether  such  a  shoe  was  an  essential 

when  brought  together  to  be  coupled,  part    of    the    proper    construction    of 

there  are  but  a  few  inches  of  space  be-  the  machine,   is   sufficient  to  take-  the 

tween  them,  unless  it  has  brought  home  case   to   the    jury.      Plefka   v.    Knapp- 

to  its  employees  actual  notice  of  their  Stout  Lumber  Co.   (1897)   72  Mo.  App. 

defects,  and  the  danger  to  be  incurred  309. 

in  handling  them.     Chesapeake  <£  0.  R.  In  Tendrup  v.  John  Stephenson  Co. 

Co.  V.  Lash  (1896)   —  Va.  — ,  24  S.  E.  (1889)  51  Hun,  462,  3  N.  Y.  Supp.  882, 

385.  affirmed  in  (1890)   121  N.  Y.  681,  24  N. 

A  railway  company  which  continues  E.  1097,  it  was  held  that  a  master  who 

to  use  a  few  cars  of  a  discarded  pattern,  orders  a  staircase  to  be  moved  and  so 

the  special  defects  of  which  are  of  such  placed  as  to  be  insecure  for  anyone  who 

a  nature  that  there  is  nothing  to  indi-  steps  upon  it     is  liable  for  injuries  re- 

cate  to  a  brakeman  that  they  are  dif-  ceived  by  a  servant  who  is  not  aware 

ferent  from  other  cars,  is  not,  as  i.  mat-  of  the  changed  conditions.     In  the  su- 

ter  of  law,  in  the  exercise  of  due  care,  preme  court,  Bartlett,  J.,  dissented,  con- 

Palmer  \.  Denver  &  R.  G.  R.  Co.  (1882)  sidering   that   the    accident   was,    upon 

3  McCrary,  635,  12  Fed.  392   (demurrer  the  evidence,   due  to  the  negligence   of 

of  defendant  overruled) .  the  plaintiff's  fellow  servant  who,  after 

It  is  negligence  to  maintain  a  "tell-  moving  the  staircase,  had  left  the  spot 

tale"   so   low   that  it   is   dangerous   to  for  a  few  minutes  without  taking  pre- 

brakemen  on  cars  of  more  than  ordinary  cautions    to   warn   persons   who   might 

height,   and   therefore,   not   a   manifest  wish  to  use  it,  as  to  the  latent  peril, 

risk.    Darling  v.  tiew  York,  P.  &  B.  R.  The  servant's  ignorance  was  also  an 

Co.   (1892)   17  R.  I.  708,  16  L.R.A.  643,  element  in  the  following  decisions,  by 

24  Atl.  462.  which  recovery  was  allowed:     Hamilton 

The  condition  of  brush  by  the  side  of  v.  Des  Moines  Valley  R.  Co.   (1872)   36 

a  railroad  track  is  not  a  fixed  one,  so  as  Iowa,    32     (cars    loaded    with    lumber, 

to  make  the  danger  arising  to  a  rail-  which  projected  over  the  ends)  ;    Spel- 

road  employee  from  the  obstruction  of  man    v.    Fisher    Iron    Co.     (1870)     56 

a  view  of  the  track  by  such  brush,  one  Barb.    151    (blasting   powder,   liable  to 

obvious  and  assumed  as  a,  condition  of  explode  when  tamped)  ;  Patton  v.  Cen- 

his  employment.     Oregon  Short  Line  &  tral  Iowa  R.  Co.   (1887)    73  Iowa,  306, 

Xj.  v.  R.  Co.  V.  Tracy   (1895)    14  C.  C.  35  N.  W.  149  (unfenced  track);  Mirick 

A.  199,  29  U.  S.  App.  529,  66  Fed.  931.  v.  Morton  (1901)  62  Kan.  870,  64  Pac. 

It   is    inexcusable   negligence    on   the  609    (part  of  apparatus  changed  with- 

part    of    a    railroad    company    to   use,  out    the    knowledge    of    the    servant)  ; 

especially  in  the  nighttime,  for  shifting  Savann-ah  &  S.  R.  R.   Co.  v.  Pughsley 

purposes  in  its  yard,  an  engine  unpro-  (1901)   113  Ga.  1012,  39  S.  E.  473   (de- 

vided  with  any  safeguards  or  protection  fective  tool)  ;    Wheeler  v.   Wason  Mfg. 

to  the  person  who  attempts  to  couple  Co.    (1883)    135    Mass.    294    (unfenced 

it  to  a  car,  and  upon  which  he  is  re-  machinery)  ;    Tennessee    Coal,   I.   &   R. 

quired  to  stand  on  one  foot,  with  his  Co.  v.  Currier   (1901)   47  C.  C.  A.  161. 

lantern  on  his  arm  and  both  hands  en-  108  Fed.  19;    'New  Orleans  &  2f.  E.  R. 

gaged.    Smith  V.  Buffalo,  R.  <l>  P.  R.  Co.  Co.    v.    Clements    (1900)    40    C.    C.    A 

(1893)    72   Hun,   545,   25   N.   Y.   Supp.  465,  100  Fed.  415. 

638.  In  Phelps  v.  Chicago  &  W.  M.  R.  Co. 

It  is  negligence  for  a  contractor  to  (1900)  122  Mich.  178,  84  N.  W.  66,  the 
maintain  an  unguarded  well,  of  which  court  abandoned  the  position  taken  at 
the  servant  is  not  aware,  near  the  route  the  first  hearing  ( [1899]  122  Mich.  171. 
which  a  servant  would  naturally  take  81  N.  W.  101 ) ,  and,  on  the  ground  that 
in  passing  through  a  field  by  night,  a  brakeman  was  not  familiar  with  the 
Indiana  Pipe  Line  £  Ref.  Co.  v.  Neus-  surroundings  and  had  had  no  oppor- 
liaum  (1899)  21  Ind.  App.  361,  52  N.  E.  tunity  to  make  himself  acquainted  with 
471.  them,  held  that  he  was  entitled  to  re- 
Evidence  tending  to  show  that  the  cover  for  injuries  caused  by  a  fish 
danger  of  using  a  machine  was  increased  chute,  so  close  to  the  main  track  that 
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(2)  those  in  which  the  servant's  want  of  sufficient  experience  to  en- 
able him  to  appreciate  the  risk  is  a  material  factor.  * 

Other  cases  illustrating,  though  not  primarily  dependent  upon,  the 
doctrine  that  it  is  negligence  to  require  a  servant  to  encounter  risks 
not  understood  by  him,  will  be  found  in  the  chapter  (lviii  )  dealing 
with  injuries  received  outside  the  scope  of  the  work  originally  con- 
tracted for. 

The  general  question,  What  risks  are  deemed  to  be  constructively 
known  to  the  servant  ?  is  treated  in  a  later  portion  of  the  work  (chap- 
ter LIV. ) . 

957.  [59]  Such  a  situation  sometimes  treated  as  a  species  of  decep- 
tion.— (Compare  §  1142,  post.) — In  many  of  the  cases  in  which  the 
doctrine  stated  in  the  preceding  section  has  been  recognized  expres- 
sions are  met  which  appear  to  commit  the  courts  to  the  theory  that  a 
master  who  exposes  a  servant  to  an  unknowa  danger  is  guilty,  not 
merely  of  negligence,  but  also  of  bad  faith,  or  even  a  quasi  fraud.* 

there  was  no  room  for  his  body  between  putting  a  boy  without  experience  at 
it  and  the  side  of  a  car.  A  distinction  work  at  a  business  and  on  a  machine 
was  talcen  between  the  duty  of  the  com-  which  a  man  of  ordinary  sagacity  would 
pany  as  regards  such  structures  when  know  to  be  perilous,  is  wrongful.  Buck- 
adjacent  to  the  main  track,  and  when  ley  v.  Gutta  Peroha  &  Rubber  Mfg.  Go. 
abutting  on  a  side  track,  the  view  of  the  (1886)  41  Hun,  450,  reversed  in  (1889) 
court  being  that  in  the  latter  case  they  113  N.  Y.  540,  21  N.  E.  717;  but  only 
are  a  common  arrangement,  reasonably  on  the  ground  that  the  evidence  showed 
necessary  for  the  purposes  of  the  com-  the  injury  to  be  merely  accidental,  and 
pany's  business,  and  that  all  trainmen  not  due  to  the  want  of  instruction, 
are  therefore  affected  with  knowledge  The  risks  attendant  upon  the  use  of 
that  they  may  be  encountered  in  that  an  unusual,  untested,  and  exceedingly 
situation  (see  opinion  on  first  hear-  dangerous  blasting  powder  which  can- 
ing) ;  wliile  in  the  former  case  the  ele-  not  be  tamped  without  inevitable  ex- 
ments  which  thus  charge  a  servant  with  plosion  are  extraordinary  as  regards  a 
notice  are  wanting.  This  wire-drawn  laborer  who  is  unacquainted  with  its 
differentiation  is  a  most  instructive  ex-  qualities.  Spelman  v.  Fisher  Iron 
ample  of  the  shifts  to  which  judges  are  Go.  (1870)  56  Barb.  151.  To  same 
occasionally  put  when  some  particular-  effect,  see  Cartter  v.  Goiter  (1891)  88 
ly  hard  case  tempts  them  to  disregard  Ga.  286,  14  S.  E.  476  (absence  of  brake 
a  line  of  precedents,  and  diverge,  for  a  on  a  windlass  led  to  the  handles  being 
brief  space,  into  the  paths  of  common  jerked  from  the  workman's  grasp,  and, 
sense.  The  decision  in  the  Michigan  as  it  revolved,  it  struck  him.) 
case  is  also  criticized  in  Glay  v.  Ghi-  This  principle  will  enable  a  servant 
cago,  M.  &  St.  P.  R.  Go.  (1908)  104  to  recover  for  injuries  due  to  unguarded 
Minn.  1,  115  N.  W.  949.  machinery,   if   he   does   not  understand 

6  As  regards  the  inexperienced  brake-  the  particular  danger  which  caused  the 
man,  it  is  negligence  to  use  two  kinds  accident.  Wheeler  v.  Wason  Mfg.  Go. 
•of  hand  brakes,  differing  only  in  size,  (1883)  135  Mass.  294;  Grizzle  v.  Frost 
where  one  kind  is  inherently  dangerous  (1863)  3  Fost.  &  F.  622  (minor  serv- 
in  the  hands  of  one  who  does  not  under-  ant).  Contrast  the  cases  as  to  un- 
stand  its  properties.  Louisville  &  N.  R.  fenced  machinery  cited  in  §  953,  ante. 
Co.  V.  Binion  (1894)  107  Ala.  645,  18  i  "It  is  the  master's  duty  to  be  care- 
go.  75.  ful  that  his  servant  is  not  induced  to 

The    act    of    an    employee    intrusted  work  under  a  notion  that  tackle  or  ma- 

-with  the  management  of  a  machine,  in  chinery  is  staunch  and  secure,  when,  in 
M.  &  S.  Vol.  III.— 162. 
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A  form  of  statement  which  is  frequently  employed  to  express  this 
conception  is,  that  a  master  must  answer  for  injuries  caused  by  the 
existence  of  abnormally  dangerous  conditions,  which  are  in  the  na- 
ture of  a  trap,  by  which  word  is  meant  a  condition  of  an  instrumen- 
tality which  is  apt  to  imperil  a  person  doing  work  with  it  or  near  it 
"without  the  caution  which  knowledge  of  such  condition  would  enable 
him  to  exercise."  ^  This  conception  is  also  exemplified  under  the  con- 
verse aspect  in  those  passages  in  which  the  servant's  familiarity  with 

fact,    the   master   knows    or    ought   to       "There  are  certain  things  incumbent 

know  that  it  is  not  so."     Paterson  v.  on  the  master  upon  which  the  servant 

Wallace  (1854)  1  Macq.  H.  L.  Cas.  748,  is  entitled  to  rely,   and   if  the   master 

per   Lord   Cranworth,   C.  fails   in  any   of  these   things,   and  the- 

"The   master's    liability    arises    from  servant  is  thereby  led  into  false  secu- 

the  fact  that  he  subjects  his  servant  to  rity,  the  master  must  be  responsible." 

dangers  which,  in  good  faith,  he  ought  Cook  v.  Bell    (1857)    20  Sc.  Sess.  Cas.- 

to  provide  against."     Pittsburgh  &   C.  2d  series,   137,  per  Lord  Curriehill. 

R.    Co.    V.    Sentmeyer    (1879)     92    Pa.  A  similar  point  of  view  was  indicated 

276,  37  Am.  Rep.  684.  by  the  statements, — that  a  master  must 

If  the  extraordinary  risks  of  the  serv-  not  "use   any  art  to   conceal   dangers"" 

ice    are    not   explained,    such   risks,    or  {Berns  v.  Gaston  Gas  Coal  Co.   [1885] 

"those   which    result   from   methods    of  27  W.  Va.  285,  55  Am.  Rep.  304)  ;  that 

carrying  on  the  business,  calculated  to  liability    for    injuries,    caused    by    the 

mislead  the  servant  to  his  peril,"   are  servant's   obeying  an   order  to  incur  a 

not   assumed  by  the   servant   as   risks  danger,    arises    only   when    the    master 

of  his  employment.    Bethlehem,  Iron  Go.  conceals  his  knowledge  of,  or,  at  least, 

v.  W^s    (1900)    40  C.  C.  A.  270,  100  fails  to  make  known,  a  latent  danger 

Fed.  45.  {Welch  v.  Brainard    [1895]    108  Mich. 

"Undoubtedly,  a  servant  has  a  right  38,   65  N.  W.   667 )  ;    and  that  all  the 

to  repose  confidence  in  the  prudence  and  servant  is  entitled  to  require,  when  he 

caution   of   his   employer,   and   to    rely  consents   to  use   a   certain  machine,   is 

upon  his  not  putting  him  in  charge  of  that  he  shall  not  be  deceived  as  to  the 

implements  which,  from  improper  con-  degree  of  danger.    Wonder  v.  Baltimore 

struction   or   other   cause,   are   so   dan-  de  0.  R.  Co.   (1870)   32  Md.  411,  3  Am. 

gerous  that  a  prudent  man  would  not  Rep.  143. 

make  use  of  them.  If  the  servant  is  in-  The  liability  of  the  master  to  the 
jured  in  consequence  of  this  confidence  servant  is  frequently  predicated  of 
being  abused,  he  ought  to  be  remuner-  transactions  involving  a  quasi  misrepre- 
ated."  Ft.  Wayne,  J.  £  S.  R.  Co.  v.  sentation  of  the  risk, — ^that  is,  of  cases 
Oildersleeve  (1876)  33  Mich.  133.  In  where  the  master,  without  actually  in- 
this  case,  Cooley,  J.,  concluded  his  argu-  tending  to  deceive  the  servant,  allows 
ment  with  the  statement  that  in  the  him  to  go  ahead  and  work  in  the  face 
use  of  the  appliance  objected  to,  no  of  danger  unknown  to  the  servants- 
confidence  which  was  reposed  in  the  without  warning  him  thereof.  Beard  v. 
prudence  and  caution  of  the  employer  Georgian  Mfg.  Co.  (1911)  8  Ga.  App. 
had   been   betrayed,    as   the   difficulties  618,  70  S.  E.  57. 

connected  with  handling  it  were   fully  2  This  definition  is  suggested  by  the 

known  and  understood  by  the  servant,  language  of  the  court  in  Fredenhurg  v. 

and  he  voluntarily  continued  to  encoun-  Northern  C.  R.   Co.    (1889)    114  N.  Y. 

ter  the  risks.  582,  584,  11  Am.  St.  Rep.  697,  21  N.  e! 

"The   employer   must   always   act   in  1049,  where  the  maintenance  of  a  cattle 

good  faith  towards   his   employee,   and  guard  at  a  place  where  cars  had  to  be 

see,  as  far  as  he  reasonably  can,  that  constantly  uncoupled  to  be  put  on  weigh- 

the   employee    does    not    take    any    un-  ing  scales  was  held  to  be  negligence,  as 

known  risks  or  hazards."    Rush  v.  Mis-  to  a  servant  recently  hired. 

souri  P.  R.  Co.   (1887)   36  Kan.  129,  12  The  same  tp'tn  is  used  in  the  follow- 

Pac.    582.  ing  cases,  in  which  the  master's  liability- 
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his  environment  and  the  peril  to  which  he  was  exposed  is  declared  to 
preclude  the  inference  that  he  was  in  any  way  entrapped  or  deceived 
or  misled.* 

Language  of  this  sort,  however,  is  obviously  not  intended  to  be 
taken  too  literally,  for  it  is  now  well  settled  that  an  action  sounding 
in  fraud  cannot  he  maintained  without  proving  the  wrongful  act  to 
have  been  designedly  and  purposely  done,  and  that  proof  of  such  de- 
sign and  purpose  is  not  a  prerequisite  to  recovery  where  the  gravamen 


was  affirmed:  Bird  v.  Long  Island  R. 
Go.  (1896)  11  App.  Div.  134,  42  N.  Y. 
Supp.  888  (plank  of  crossing,  loose  and 
80  worn  at  the  edge  that  a  brakeman, 
stepping  on  the  track  to  couple  cars,  was 
liable  to  have  his  foot  caught)  ;  Mohr  v. 
Lehigh  Yalley  R.  Co.  (1900)  55  App. 
Div.  176,  66  N.  Y.  Supp.  899  (adjacent 
tracks  curving  irregularly,  so  that  they 
come  very  close  together  for  some  dis- 
tance, such  fact  not  being  noticeable  to 
observers,  unless  their  attention  has 
been  particularly  called  thereto)  ;  Mas- 
tin  V.  Levagood  (1891)  47  Kan.  36,  27 
Am.  St.  Eep.  277,  27  Pac.  122  (owners 
of  a  threshing  machine  are  liable  for 
personal  injuries  to  a  workman,  who, 
without  knowledge  that  certain  wheels 
and  cogs  usually  covered  are  uncovered, 
attempts  to  oil  the  machine,  and  has 
his  hand  caught  in  such  cogs);  Chi- 
cago, R.  I.  &  P.  R.  Co.  V.  Glarh  (1882) 
11  111.  App.  104  (held  proper  to  submit 
to  jury  the  question  whether  a  railway 
company  is  negligent  in  maintaining  a 
platform  in  such  a  position  with  regard 
to  a  track  that  a  servant  is  in  peril  of 
being  caught  unawares  between  it  and 
moving  cars). 

In  Spaulding  v.  Forbes  Lithograph 
Mfg.  Co.  (1898)  171  Mass.  271,  68  Am. 
St.  Rep.  424,  50  N.  E.  543,  it  was  held 
that  a  seat,  consisting  of  a  plank  laid 
upon  two  uprights,  but  not  nailed  down, 
and  projecting  so  far  over  one  of  the 
supports  that  it  was  liable  to  tip  up 
when  the  weight  of  a  person  was  thrown 
upon  it,  constituted  "as  clear  a  case  of 
a  trap  as  could  be  imagined,"  in  regard 
to  a  servant  who  had  no  reason  to  sup- 
pose that  the  plank  was  not  fastened, 
and  was  directed  to  feed  a  revolving 
cylinder  in  such  a  posture  that  his 
weight  was  thrown  upon  the  end  of 
the  board  at  the  moment  the  cylinder 
mask  opened. 

The  phrase  "mantrap"  is  used  in  Yor- 


hees   V.    Lake   Shore   &   M.   8.   R.    Co. 
(1899)    193  Pa.  115,  44  Atl.  335. 

See  also  Bolch  v.  Smith  (1862)  7 
Hurlst.  &  N.  736,  31  L.  J.  Exch.  N.  S. 
201,  8  Jur.  N.  S.  197,  10  Week.  Rep. 
387,  6  L.  T.  N.  S.  158,  per  Wilde,  B., 
arguendo  (covering  of  hole  insufficient, 
but  apparently  sufficient)  ;  Perham  v. 
Portland  Electric  Co.  (1898)  33  Or. 
451,  40  L.R.A.  799,  72  Am.  St.  Rep. 
730,  53  Pac.  14  (insulation  of  electric 
wires  was  apparently  perfect,  but  in 
reality  defective)  ;  Beard  v.  Georgian 
Mfg.  Go.  (1911)  8  Ga.  App.  618,  70 
S.  E.  57. 

See  also  the  case  cited  in  the  note  in 
46  L.E.A.  page  33,  subdivs.  III.  b;  VI. 
a,  2;  VI.  c,  6,  recognizing  the  right  of 
servants  not  in  the  employ  of  the  de- 
fendant, to  maintain  an  action  for  in- 
juries resulting  from  risks  which  come 
under  this  description. 

3  In  a  leading  English  case,  where  the 
servant  failed  to  recover,  Chief  Justice 
Cockburn  remarked  that  "no  deception 
was  practised  on  the  plaintiif  as  to  the 
degree  of  danger  to  which  he  would  be 
exposed,"  and  stated  the  general  rule, 
with  reference  to  this  point  of  view,  in 
the  following  words:  "If  the  danger  is. 
concealed  from  him  [the  servant]  and 
an  accident  happens  before  he  becomes 
aware  of  it,  or  if  he  is  led  to  expect,  or 
may  reasonably  expect,  that  proper  pre- 
cautions will  be  adopted  by  tlie  em- 
ployer to  prevent  or  lessen  the  danger,- 
and,  from  the  want  of  such  precautions, 
an  accident  happens  to  him  before  he 
lias  become  aware  of  their  absence,  he 
may  hold  the  employer  liable."  Wood- 
ley  V.  Metropolitan  Dist.  R.  Co.  (1877) 
L.  R.  2  Exch.  Div.  384,  46  L.  J.  Exch. 
N.  S.  521. 

In  a  Canadian  case,  the  court,  in 
holding  the  plaintiff  to  be  unable  to  re- 
cover for  injuries  caused  by  an  unguard- 
ed machine,  declared  that  there  was  "no 
attempt  at  concealment,"  although  the 
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of  the  complaint  is  negligence.*  That  it  would  be  preferable,  under 
these  circumstances,  to  avoid  using  forms  of  expression  which  tend  to 
obscure  the  fundamental  difference  between  these  two  distinct  kinds 
of  torts  seems  to  be  scarcely  open  to  question.^ 

According  to  one  case  a  master  may,  with  impunity,  maintain  a 
"mantrap,"  where  the  instrumentality  in  question  is  an  ordinary  one, 
and  of  first-class  construction.*  But  unless  the  word  is  here  used  in  a 
very  loose  sense,  implying  merely  a  very  dangerous  thing,  this  ruling 
is  plainly  inconsistent  with  the  general  principle  developed  in  this 
chapter,  and  with  the  rationale  and  qualifications  of  the  doctrine  by 
which  a  master  is  allowed  to  carry  on  his  business  in  his  own  manner. 
See  §§  931,  935-937,  ante. 

958.  [60]  Master  no  longer  liable  after  he  has  given  the  servant 
notice  of  the  existence  of  a  risk  previously  unknown  to  the  latter. — 
(Compare  the  cases  cited  in  chapter  xlix.,  postj  on  the  master's  duty 
to  instruct  young  and  inexperienced  servants.) — It  is  obvious  that, 
either  under  the  theory  discussed  in  this  chapter,  or  under  the  theory 
of  extraordinary  risks  created  by  the  breach  of  certain  absolute  duties, 
and  the  assumption  of  those  risks,  as  a  separate  fact,  inferred  from 
the  servant's  continuance  of  work  with  a  knowledge  of  their  existence, 

foreman  had  told  him  that  some  persons  £  A.  R.  Co.    (1894)    162  Mass.  287,  38 

had   suffered   in   working  the  machine,  N.  E.  500    (switch  close  to  a  track  is 

but  that  he  would  be  all  right.     This  not   a   trap   or   hidden   defect   as   to   a, 

was  said  to  be  a  very  natural  expression  brakeman  acquainted  with  his  work)  ; 

when  the  plaintiff  was  known  to  be  ac-  Atchison,  T.  &  8.  F.  R.  Co.  v.  Plunkett 

quainted  with  similar  machinery.    Rudd  (1881)  25  Kan.  188   (brakeman  injured 

V.  Bell    (1887)    13  Ont.  Rep.  47,  55.  by  lumber  projecting  over  end  of  car)  ; 

An  entry  in  a  car   inspector's  book,  The  Maharajah   (1889)   40  Fed.  786. 

indicating  that  a  car  had  been  placed  *  See  2  Bevin,  Neg.  pp.  1624  et  seq.; 

upon  the  repair  track  to  have  a  side-  Shearm.  &  Redf.  Neg.  §  20. 

board  put  in,  and  not  for  the  repair  of  5  In  a  well-known  English  ease  it  was 

the   coupling   attachment,   does  not  af-  remarked,  by  Brett,  M.  R.,  that  "to  lay 

ford  any  ground  for  holding  the  com-  a  trap  means,  in  ordinary  language,  to 

pany  liable,  on  the  ground  that  he  was  do    .something     with     an      intention." 

misled,  for  an  injury  to  the  employee  Heaven  v.  Pender    (1883)    L.  R.   11  Q. 

caused  by  the  defective  coupling,  where  B.  Div.  503,  52  L.  J.  Q.  B.  N.  S.  702,  49 

he    did    not   see    the   book    until    after  L.  T.  N.  S.  357,  47  J.  P.  709,  19  Eng. 

the  accident.     Brown  v.  Chicago,  R.  I.  Rul.  Cas.  81. 

d   P.    R.    Co.    (1898)    59    Kan.    70,    52  In   Newark  Electric  Light   &  P.   Go. 

Pac.  65.     Similar  phraseology  is  found  v.    Garden    (1896)    37    L.R.A.    725,    23 

in  Finnell  v.  Delaware,  L.  d  W.  R.  Go.  C.  C.  A.  649,  39  U.  S.  App.  416,  78  Fed 

(1892)    129   N.   Y.   669,   29   N.   E.   825  74,   the    court   limited   the   use    of   the 

(unballasted  side  track)  ;   Brossman  v.  word  "trap"  to  cases  where  there  is  a 

Lehigh   Valley  R.   Co.    (1886)    113   Pa.  "purpose  to  ensnare.'' 

491,    57    Am.    Rep.    479,    6    Atl.    226  6  Stewart  v.  Newport  News  &  M.  Val- 

(low  overhead  bridge)  ;  Bajus  v.  Syra-  ley  Co.   (1890)  86  Va.  988,  11  S.  E.  885 

cuse,   B.   d   N.    Y.   R.    Go.    (1886)    103  (cited  with  approval  in  Richmond  &  D 

N.  Y.  312,  57  Am.  Rep.  723,  8  N.  E.  529  R.  Go.  v.  Risdon  [1891]   87  Va.  335,  12 

(defective   engine);    Goodes   v.   Boston  S.  E.  786    (coal  chute  near  track).' 
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the  effect  of  informing  him  that  the  employment  involves  exposure  to 
some  particular  risk  which,  if  it  should  actually  have  eventuated  in 
disaster  while  he  was  ignorant  thereof,  would  have  constituted  a  cause 
of  action,  is  to  transfer  that  risk  to  the  category  of  those  for  which 
the  master  cannot  be  made  responsible.'  In  other  words,  where  a 
master  hires  a  servant  to  do  something  which  will  expose  him  to  ab- 
normal dangers,  all  that  can  be  required  of  the  master  is  that  he  shall 
see  that  the  servant  is  informed  with  respect  to  all  the  dangers  and 
hazards  incident  to  the  work ;  and  when  this  is  done  the  servant  will 
assume  all  the  risks  and  hazards  of  his  employment.*  The  statement 
of  an  employee  at  the  time  of  the  contract  of  employment,  that  he 
is  accustomed  to  the  work,  excuses  the  employer  from  explaining  to 
him  peculiar  dangers  ordinarily  incident  to  such  work;  but  it  does 
not  qualify  the  obligation  of  the  master  to  furnish  reasonably  safe 
appliances,  or  excuse  him  from  liability  for  any  neglect  so  to  do.* 
For  a  further  discussion  of  this  subject,  see  the  chapter  which  deals 
with  the  master's  duty  to  instruct  and  warn  his  servant  (xlix). 

B.  Theory  discussed  and  criticized. 

959.  [61]  Extent  of  the  immimity  which  the  master  secures  by  the 
theory. — It  is  manifest  that  the  effect,  both  of  the  theory  developed  in 
the  foregoing  sections  and  also  of  the  particular  phase  of  the  doc- 
trine of  absolute  duties  to  which,  in  its  practical  operation,  that 
theory  is  equivalent  (see  §  953,  ante),  is  to  extend  the  master's  liberty 
of  action  in  respect  to  the  quality  of  his  instrumentalities  and  meth- 
ods far  beyond  the  limits  fixed  by  the  principles  discussed  in  the  pre- 
ceding chapters.  If  negligence  is  not  predicable  of  the  maintenance 
of  extraordinary  risks  which  the  servant  appreciates,  or  if,  suppos- 

1  Wonder  v    Baltimore   &   0.   R.   Go.  ^  Rush  v.  Missouri  P.  R.  Co.    (1887) 

(1870)    32  Md.   411,   3   Am.   Rep.   143;  36  Kan.  129,  12  Pac.  582. 

Nugent  v.  Kaufman  Milling  Co.  (1895)  That  the  obligation  of  the  master  is, 

131   Mo    241     33   S    W    428;    Roth  v.  in    the    alternative,    either    to    provide 

Northern  Pacific  Lumlering  Co.   (1889)  reasonably  safe  appliances    or  to jiotify 

in  /^     on^   nn  T.       oAa     w..^^i,.,  „   MS7n  the    seivant    of    the    danger,    was    also 

18  Or.  205,  22  Pac   842 ;  ^«.p%  V.  W^  recognized    in    Smith   ^.Balcer    [18911 

hash  R.  Co.   (1893)    115  Mo.  m.  21  S.  ^     «    g^g^    ggg^   g^  ^    j    q    g    j^    g' 

W.  862;   Bethlehem  Iron  Co.  v.  Wetss  ggg    gg  -^    rj,    jj    g    ^g^^  gg  j    p    ggQ^ 

(1900)    40  C.  C.  A.  270,   100  Fed.  45;  4^  i^eek.  Rep.  392;  Johnson  v.  St.  Paul, 

Northern  C.  R.   Co.   v.   Husson    (1882)  ^_  ^  ^    ji_   Cq.    (1890)    43  Minn.   53, 

101  Pa.  1,  47  Am.  Rep.  690   (where  not  44  n.  W.  884;  Myers  v.  Chicago,  St.  P. 

only  was  the  danger  obvious,  but  the  M.  &  0.  R.  Co.  (1899)  37  C.  C.  A.  137, 

servant  had  received  a  special  warning  95  Fed.  406    (dissenting  Caldwell,  J.)  ; 

on    the    very    day    of    the    accident);  The  Saratoga  (18S8)  8T  Fed.  3i<). 

Schultz  V.  Bear  Greek  Ref.  Co.   (1897)  3  Steen  v.  St.  Paul  &  D.  R.  Co.  (1887) 

180  Pa.  272,  36  Atl.  739.  37  Minn.  310,  34  N.  W.  113. 
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ing  such  maintenance  to  imply  negligence,  the  servant's  knowledge 
charges  him,  as  a  matter  of  law,  with  their  assumption,  the  conclusion 
is  inevitable  that,  as  to  any  servant  who  understands  the  conditions 
and  the  risks  arising  therefrom,  a  master  may,  without  being  affected 
with  legal  culpability,  carry  on  his  business  with  instrumentalities 
that  are  defective  and  in  bad  repair,  and  by  methods  which  are  ab- 
normally dangerous.  This  conclusion  the  courts  have  not  been  at  all 
backward  in  drawing.  So  far  as  common-law  principles  are  con- 
cerned, there  is  no  reason  why  an  employer  who  has  shipped  a  crew 
upon  a  "coffin  ship,"  which  fulfils  its  natural  destiny  by  going  to  the 
bottom  and  drowning  all  hands,  should  not  escape  liability,  if  only 
the  men  were  aware  of  the  actual  condition  of  the  funeral  craft  which 
they  were  hired  to  navigate. 

960.  [62]  Ultimate  basis  of  theory  is  economic  rather  than  juristic. — 
In  the  last  analysis,  this  conclusion  must  rest  upon  the  hypothesis 
that  the  fear  of  losing  remunerative  work  does  not  deprive  of  its  vol- 
untary quality  the  action  of  a  servant  who  enters  or  continues  in  an 
employment  with  a  knowledge  liat  it  involves  extraordinary  hazards. 
To  obtain  an  adequate  support  for  this  hypothesis,  it  is  necessary  to 
accept  the  most  extreme  doctrines  of  the  laissez  farie  school  of  sociolo- 
gists. The  nature  of  the  relation  between  those  doctrines  and  the 
conclusion  stated  above  will  be  more  readily  understood  if  we  advert 
to  the  fact  that  it  was  first  announced,  in  all  its  repulsive  nakedness, 
by  the  late  Lord  Bramwell,  one  of  the  straitest  of  the  sect  of  those 
economic  Pharisees  whose  Gamaliels  were  such  writers  as  Eicardo 
and  John  Stuart  Mill.  It  is  not  too  much  to  say  that  the  opinion  de- 
livered by  him  in  Dynen  v.  Leach^  has  contributed  more  largely 
than  any  other  judicial  utterance  to  establish  the  principle  of  assump- 
tion of  risks,  in  the  rigorous  and  unmerciful  form  in  which  we  now 
have  it.  The  judgment  that  the  master  was  not  liable  in  that  case 
mirrors,  most  instructively,  the  views  of  a  generation  which  was  only 
induced,  with  the  greatest  difficulty,  to  enact  such  humanitarian  leg- 
islation as  the  truck  acts  and  the  factory  acts.  The  length  to  which  the 
decision  goes  will  be  better  understood  when  we  point  out  that  the  ap- 
pliance which  caused  the  injury  had  been  deliberately  substituted  for 

1  (1857)    26  L.  J.   Exch.   N.   S.   221,  [1858]   3  Hurlst.  &  N.  258,  259,  27  L. 

5  Week.  Rep.  490.    Considering  the  far-  J.  Exch.  N.  S.  325),  must  be  regarded 

reaching  effects  of  this  ruling,  the  fact  as  one  of  the  most  amusing  instances 

that   the    so-called    "authorized   report-  on  record,  of  the  inability  of  such  re- 

ers"   omitted  all  mention   of  this   case  porters  to  estimate  the  comparative  im- 

"because  no  point  of  law  was  decided  portance  of  decisions, 
by  it"   (see  note  to  Williams  v.  Clough 
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■one  of  the  safer  type,  generally  used,  and  for  no  other  reason  than 
that  it  was  less  expensive.  Indeed,  the  report  shows  very  clearly 
that  the  master  had  been  guilty  of  the  most  cynically  reckless  neglect 
of  his  duties.  Upon  this  state  of  facts  we  find  Lord  (then  Baron) 
Bramwell  discoursing  as  follows : 

"There  is  nothing  legally  wrongful  in  the  use  by  an  employer  of 
Tvorks  or  machinery  more  or  less  dangerous  to  his  workmen,  or  less 
safe  than  others  that  might  be  adopted.  It  may  be  inhuman  so  to 
<;arry  on  his  works  as  to  expose  his  workmen  to  peril  of  their  lives, 
but  it  does  not  create  a  right  of  action  for  an  injury  which  it  may 
•occasion,  when,  as  in  this  case,  the  workman  has  known  all  the  facts, 
and  is  as  well  acquainted  as  the  master  with  the  nature  of  the  ma- 
chinery, and  voluntarily  uses  it."  * 

The  note  sounded  in  this  passage  has  been  echoed  and  re-echoed  ad 
nauseam  throvigh  all  the  countries  in  which  the  common  law  is  admin- 
istered. The  following  passage  from  a  case  which  has  been  so  con- 
stantly cited  that  it  may  fairly  be  regarded  as  a  fountain  of  law  on 
this  subject  will  suffice  to  show  how  closely  the  American  judges  have 
followed  in  the  footsteps  of  their  English  brethren: 

"Every  manufacturer  has  a  right  to  choose  the  machinery  to  be 
used  in  his  business,  and  to  conduct  that  business  in  the  manner  most 
agreeable  to  himself,  provided  he  does  not  thereby  violate  the  law  of 
the  land.  He  may  select  his  appliances  and  run  his  mill  with  old  or 
new  machinery,  just  as  he  may  ride  in  an  old  or  new  carriage,  navigate 
an  old  or  new  vessel,  or  occupy  an  old  or  new  house,  as  he  pleases. 
The  employee,  having  knowledge  of  the  circumstances  and  entering 
his  service  for  the  stipulated  reward,  cannot  complain  of  the  peculiar 
tastes  and  habits  of  his  employer,  nor  sue  him  for  damages  sustained 
in  and  resulting  from  that  peculiar  service."  * 

8  In  Smith  v.  Baker  [1891]  A.  C.  325  manner  of  conducting  it,  if  it  is  not 
(p.  346),  60  L.  J.  Q.  B.  N.  S.  683,  65  unlawful,  and  interferes  with  no  rights 
L.  T.  N.  S.  467,  65  J.  P.  660,  40  Week,  of  other  persons.  Coombs  v.  New  Bed- 
He^.  392,  Lord  Bramwell  reiterated  the  ford  Cordage  Co.  ( 1869 )  102  Mass.  572, 
opinion  thus  expressed,  remarking  that  3  Am.  Rep.  506. 

a   master    is   entitled   to   carry   on   his  Another  pertinent  passage  is  the  fol- 

business   in   a   dangerous   way,    "if   the  lowing,  from  a  recent  judgment  rendered 

servant   is   foolish  enough  to  agree  to  by  a  court  which  has  always  construed 

it."  the  doctrine  of  assumption  of  risks  very 

3  Hayden     v.     Smithville     Mfg.     Co.  strongly    in    favor    of    the    employer : 

<1861)   29  Conn.  548.  "Obvious    imperfections    in   methods   or 

Compare    the    language   used   by   the  machinery,  existing  at  the  time  of  the 

supreme  court  of  Massachusetts,  to  the  employment,  cannot  be  made  the  basis 

«ffect  that  it  is  the  legal  right  of  every  of  a  liability  in  favor  of  an  employee 

person  to  carry  on  a  business  which  is  who  suffers  an  injury  in  the  course  of 

dangerous,    either    in   itself,    or    in   his  his  employment,  for  the  reason  that  the 
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How  effective  a  bulwark  for  the  master  this  theory  has  proved  to 
be  is  only  too  notorious  to  students  of  this  branch  of  law.  Behind  it, 
that  "inhumanity"  which,  as  several  judges  have  conceded,  may  be 
predicated  of  the  conduct  of  employers  who  are  at  the  same  time 
free  from  legal  liability,  has  found  a  secure  shelter.*  That  the  stand- 
ard of  duty  which  it  fixes  for  employers  is  often  preposterously  low  is 
apparent  from  the  decisions  cited  in  the  present  chapter,  as  well  as 
from  numbers  of  others  which  are  collected  in  that  chapter  which 
deals  more  particularly  with  the  doctrine  of  assumption  of  risks  as 
a  distinct  defense  where  negligence  is  established  (l.). 

961.  [63]  Suggested  exception  in  cases  of  a  temporary  forgetfulness 
of  a  known  danger. —  The  harshness  of  the  general  principle  might 
be  somewhat  relieved  if  the  servant  were  allowed  to  maintain  an 
action  in  cases  of  this  type,  where  the  accident  occurred  by  reason  of 
a  temporary  forgetfulness  of  the  conditions  which  caused  it,  and  this 
forgetfulness  was  excusable  under  the  circumstances.  This  point  of 
view  is,  however,  only  possible  where  the  right  of  recovery  is  made 
to  turn  exclusively  upon  the  question  whether  the  servant  was  in  the 
exercise  of  due  care.^  A  doctrine  which  imputes  to  the  servant  an 
acceptance  of  every  risk  which  is  known  and  understood  necessarily 

employer  has  a  right  to  have  and  use  Dininny    (1898)    96   Va.    41,    30   S.    E. 

imperfect  methods  and  tools,  and  to  ask  442   (remoring  dibris  from  an  old  shaft, 

others  to  enter  his  employ  to  aid  him  by   excavating    from    a    passage    which 

in  such  use,  and  in  so  doing  does  not  entered  it  at  the  bottom) . 

undertake     to     insure     the     employee."  In    Derby    v.    Kentucky    C.    B.    Co. 

Ragon  v.  Toledo,  A.  A.  &  N.  M.  R.  Co.  (1887)   9  Ky.  L.  Rep.  153,  4  S.  W.  303, 

(1893)    97  Mich.  265,  37  Am.  St.  Rep.  it  was  admitted  that  "consideration  for 

336,  56  N.  W.  612.  humanity   should    certainly    prompt"    a 

*  In  addition  to  the  remarks  of  Lord  railway  company  to  construct  its  over- 

Bramwell,  already  referred  to,  the  fol-  head  bridges  at  such  a  height  above  the 

lowing    cases    may    be    referred    to    as  track  that  an  employee  standing  upon 

showing  that  the  courts  fully  recognize,  any  car  used  on  the  road  could  pass  in 

but  are   in  no  wise   influenced  by,   the  safety    under    them."      But    the    court 

fact  that  the  doctrine  of  assumption  of  which  expressed  this  just  sentiment  has 

risks   will,   in  many   instances,   divorce  rendered  some   decisions  which   are  es- 

law  from  morality.  sentially,    if   not    in    the    letter,    incon- 

In  Woodley  v.  Metropolitan  Dist.  R.  sistent  with  it.  See  §  926,  b,  ante. 
Co.  (1877)  L.  R.  2  Exch.  Div.  384,  46  In  Bridges  v.  Tennessee  Coal,  I.  &  R 
L.  J.  Exch.  N.  S.  521,  Cockburn,  Ch.  Co.  (1895)  109  Ala.  287,  19  So.  495, 
J.,  observed,  in  the  course  of  his  opin-  the  court  declined  to  break  in  upon  the 
ion:  "Morally  speaking,  those  who  em-  rigid  rule,  although  the  evidence  showed 
ploy  men  on  dangerous  work  without  that  the  controlling  inducement  to  con- 
doing  all  in  their  power  to  obviate  the  tinue  working  was  the  employee's  desire 
danger  are  highly  reprehensible."  to  serve  the  defendant,  and  save  it  from 

In  a  very  recent  Virginia  case  it  was  inconvenience  in  an  emeigency. 

declared  not  to  be  negligent  to  adopt  l  See  West  v.  Southern  P.  Co.   ( 1 898 ) 

an  "inhuman  method"  of  doing  work,  if  29  C.  C.  A.  219,  56  U.  S.  App.  323,  85 

the  dangers  are  obvious  and  the  serv-  Fed.  392;   Wallace  v.   Central  Vermont 

ant  is  "foolish  enough"  to  consent  to  do  R.  Co.   ( 1893 )   13s  N.  Y.  302,  33  N.  E. 

the  work  in  that  manner.     Robinson  v.  1069,   and  the  Kentucky  cases  cited  in 
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implies  that  he  takes  the  situation,  as  a  whole,  for  better  or  worse.  It 
must  be  quite  immaterial,  therefore,  whether  the  particular  peril 
which  eventually  produced  the  injury  was  or  was  not  present  to  his 
thoughts  at  the  critical  moment,  and  whether  he  ought  or  ought  not 
to  have  remembered  its  existence.  See  chapter  li.,  post,  regarding 
the  relation  between  the  defense  of  assumption  of  risks  and  contribu- 
tory negligence.  Accordingly,  in  cases  where  the  former  of  these  de- 
fenses is  relied  upon,  we  find  the  courts  holding,  with  the  most  per- 
fectly logical  barbarity,  that  the  servant's  position  is  not  in  the  least 
strengthened  by  the  fact  that,  owing  to  the  suddenness  of  the  emer- 
gency, or  his  close  attention  to  the  work  in  hand,  he  conducted  himself 
like  a  person  to  whom  the  conditions  were  unknown.^ 


§  926,  5,  ante.  The  question  whether, 
as  a  matter  of  public  policy,  the  stand- 
ard of  diligence  required  of  the  master 
should  not  be  raised,  in  view  of  the  cer- 
tainty that  it  is  unjust  to  expect  that 
servants,  invited  to  take  part  in  a  com- 
plicated business,  will  constantly  keep 
in  mind  the  numerous  perils  which 
meet  them  from  hour  to  hour,  is  a 
wholly  different  matter,  which  we  will 
return  to  later  on.  See  §  963,  post. 
2  Baylor  v.  Delaware,  L.  &  W.  R.  Go. 

(1878)  40  N.  J.  L.  23,  29  Am.  Rep. 
208;  Baltimore  d  0.  R.  Go.  v.  Strieker 

(1878)  51  Md.  47,  34  Am.  Rep.  291; 
Louisville  d  N.  R.  Go.  v.  Hall  (1888) 
87  Ala.  708,  4  L.R.A.  710,  13  Am.  St. 
Eep.  84,  6  So.  277;  Bengtson  v.  Chicago, 
at.  P.  M.  &  0.  R.  Co.  (1891)  47  Minn. 
486,  50  N.  W.  531.  The  practical  ef- 
fect of  this  rule  evidently  is,  that  a 
servant  is  required,  at  his  peril,  to  exer- 
cise in  some  cases  of  this  class, — 
notably,  those  involving  the  perils  pro- 
duced by  low  overhead  bridges  on  rail- 
ways,— a  degree  of  skill  and  vigilance 
which  is  equal  to,  if  not  greater  than, 
that  which,  as  we  learn  from  Mark 
Twain's  delightful  book,  "Life  on  the 
Mississippi,"  was  possessed  by  an  ex- 
pert pilot,  who,  when  his  hour  of  duty 
arrived,  was  expected,  even  on  the  dark- 
est night,  and  in  the  most  tempestuous 
weather,  to  comprehend,  at  a  glance,  the 
exact  position  of  the  boat  without  any 
instruction  from  his  predecessor.  The 
analogy  may  be  thought  rather  frivolous 
for  a  grave  legal  treatise.  But  this  is 
not  the  only  instance  in  which  the  cen- 
tral doctrine  of  this  branch  of  jurispru- 
dence has,  when  rigidly  and  ruthlessly 
applied,    led    up    to    results    so    mon- 


strous that  the  commentator  is  tempted 
to  abandon  serious  arguments  for  a  brief 
space,  and  resort  to  a  kind  of  criticism 
which  finds  its  justification  in  the  un- 
answerable question  of  the  Koman  satir- 
ist: 

Ridentem  dicere   verum 

Quid  vetatf 

A  recent  decision,  in  which  the  harsh 
consequences  to  which  the  doctrine  of 
assumed  risks  sometimes  leads  are  very 
strikingly  exemplified,  is  Rohan  v.  Met- 
ropolitan Street  R.  Go.  (1901)  59  App. 
Div.  250,  69  N.  Y.  Supp.  570,  where  the 
plaintiff  fell  through  a  space  at  the  end 
of  a  bridge  in  a  boiler  room,  while  he 
was  making  his  way  along  the  bridge 
to  shut  off  steam  which  was  escaping 
after  an  explosion.  The  unfortunate 
servant,  it  will  be  noticed,  was  here 
hurriedly  feeling  his  way  along  the 
bridge,  througli  a  room  darkened  by  the 
vapor  of  the  escaping  steam,  and,  in 
tlie  confusion  caused  by  the  explosion, 
naturally  thought  more  about  doing  his 
duty  than  about  conditions  which,  un- 
der ordinary  circumstances,  would  not 
have  been  a  source  of  any  danger. 

See  further,  as  to  this  class  of  cases, 
§  924,  ante,  and  §§  968,  969,  1193,  post. 

That  the  fact  of  the  servant's  having, 
at  the  time  of  the  accident,  forgotten 
for  the  moment  the  existence  of  a  pre- 
viously known  risk  is  a  wholly  irrele- 
vant consideration,  where  the  defense 
relied  upon  is  an  assumption  of  that 
risk,  seems  to  have  been  lost  sight  of  in 
a  late  Rhode  Island  case,  in  which  tlie 
court,  in  denying  recovery  on  the 
ground  that  the  injury  was  caused  by 
an  obvious  risk,  which  was  presumably 
appreciated  and  assumed  by  the  plain- 
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962.  [64]  Theory  inconsistent  with  a  true  conception  of  public 
policy. —  That  the  Ehadamanthine  doctrine  which  prevents  the  serv- 
ant from  obtaining  compensation  in  such  cases  is  repugnant  to  the 
imsophisticated  mind  of  the  average  layman  is  well  known  to  every 
lawyer.  It  has,  as  is  abundantly  demonstrated  by  the  persistency 
with  which  juries  disregard  it,  been  introduced  into  our  jurisprudence 
in  the  very  teeth  of  public  opinion.  This  popular  disapproval  is  usu- 
-ally  looked  upon  merely  as  one  of  the  manifestations  of  that  bitter 
feeling  which  the  tyrannical  use  of  capital,  and  more  especially  capital 
as  wielded  by  corporations,  has  engendered  in  our  times  among  the 
classes  upon  which  this  unscrupulous  exercise  of  the  power  of  the 
purse  has  weighed  most  heavily.  If  this  explanation  be  correct  the  ad- 
ministrators of  the  law,  bound,  as  they  are,  to  be  no  respecter  of 
persons,  have  simply  done  their  duty  in  ignoring  a  sentiment  emanat- 
ing from  such  a  source.  But  legal  rules  are  defensible  only  in  so  far 
as  they  correspond  with  principles  of  abstract  justice,  and  there  is  al- 
ways room  for  at  least  a  suspicion  that  this  correspondence  does  not 
exist  in  the  case  of  any  rule  which  jurors  lose  no  opportunity  of  evad- 
ing. It  is  worth  while,  therefore,  seriously  to  consider  whether,  after 
-all.  there  is  not,  at  the  bottom  of  this  general  hostility,  something  of 
which  jurisprudence  may,  without  being  untrue  to  itself,  take  notice, 
— ^whether,  in  short,  this  hostility  is  not  based  upon  conceptions 
which  are  thoroughly  and  essentially  juridical,  struggling  for  expres- 
sion in  an  irregular,  and  often  times  illogical,  manner.  We  think  that 
an  investigation  of  the  subject  vsdll  disclose  some  weighty  reasons  for 
taking  the  position  that  the  simpUcitas  laicorum  has,  in  this  instance, 
obtained  a  clearer  insight  into  the  true  rationale  of  the  situation 
than  the  trained  intellects  of  the  judges. 

The  rule  which  leaves  a  master  at  liberty  to  carry  on  his  business 
with  any  instrunaentalities  which  he  may  think  proper  to  use,  pro- 
vided the  servants  who  will  have  to  handle  or  be  near  them  in  the 
course  of  their  work  fully  understand  the  situation  and  appreciate 
the  risks,  is  conceded  to  be  an  exception  to  the  general  principle  that 
■"no  man  may,  in  conducting  his  business,  unnecessarily  disregard  the 
rights  of  others,  whether  employees  or  strangers."  ^  A  salutary  prin- 
ciple like  this,  which  constitutes  the  very  foundation  stone  of  pri- 

tiff,  emphasized  the  fact  that  there  was  contributory  negligence.    Disano  v.  New 

no   exigency   or   unusual   circumstances  England  Stewm  Brick  Co.   (1898)   20  R. 

demanding  his  exclusive  attention.     In  I.  452,  40  Atl.  7. 

-all  the  cases  mentioned  as  recognizing  1  Eayden     v.     Smithville     Mfg.     Co. 

this    implied   exception   to   the   general  (1861)    29  Conn.  548. 

Tule,  the  actual  defense  put  forward  was 
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vate  rights,  is  not  lightly  to  be  broken  in  upon,  and  the  grounds  upon 
•which  any  exception  to  it  claims  recognition  should  be  closely  scruti- 
nized. Can  it  fairly  be  said  that  the  reasons  for  thus  putting  employ- 
ers in  a  class  by  themselves  are  stronger  than  those  which  would  sub- 
ject them  to  the  same  responsibility  as  other  persons  ? 

The  doctrine  which  thus  segregates  employers  has  been  referred 
by  the  courts  to  several  considerations,  to  one  or  other  of  which  great- 
er prominence  has  been  assigned  according  to  special  circumstances 
which  happened  to  be  under  review.  But,  for  practical  purposes,  it 
must  stand  or  fall  according  to  the  truth  or  falsehood  of  two  theories, 
which,  although  distinct,  are  yet,  in  some  measure,  interdependent. 
The  hypothesis  underlying  one  of  these  is  that,  on  the  whole,  it  is  best 
for  the  commonwealth  at  large  that  every  man  should  be  suffered  to 
manage  his  property — whether  that  property  be  represented  by  cap- 
ital, or  by  a  capacity  for  performing  certain  duties — in  any  manner 
which  does  not  involve  a  breach  of  some  positive  law.  The  hypothe- 
sis underlying  the  other  is  that,  in  those  civilized  communities  with 
which  alone  our  jurisdiction  is  concerned,  employer  and  employed 
contract  with  each  other  upon  an  equal  footing,  and  are,  therefore, 
properly  treated  as  voluntary  agents  in  respect  to  the  inception,  con- 
-tinuance,  and  termination  of  their  relations.     Compare  §  953,  ante. 

The  essential  meaning  of  the  former  of  these  theories  is  that  the 
courts,  by  virtue  of  the  general  power  which  they  exercise,  of  confer- 
ring from  time  to  time  a  legal  sanction  upon  rules  of  conduct  which 
have  no  other  foundation  than  public  policy,  have  decreed  that  cases 
involving  the  liability  of  an  employer  to  an  injured  servant  shall  be 
determined  upon  the  assumption  that  what  is  commonly  known  as 
^'paternal  government"  is  ordinarily  deleterious  to  those  whom  it  is 
intended  to  benefit,  and  therefore  justifiable  only  in  cases  where  it  is 
absolutely  essential  for  the  purpose  of  obviating  some  greater  evil.  In 
the  case  of  the  contract  of  employment,  the  existence  of  this  prerequi- 
site of  a  clear  necessity  is  supposed  to  be  clearly  negatived,  for  the  rea- 
son that  matters  will  regulate  themselves  satisfactorily  through  the 
mere  operation  of  the  feeling  of  self-interest  both  in  the  master  and 
in  the  servant.  The  master,  we  are  told,  will  be  fully  alive  to  the  fact 
that,  in  these  days  of  keen  competition,  the  business  man  who  uses 
poor  and  defective  appliances  will  be  unable  to  hold  his  ground 
against  those  who  avail  themselves  of  all  the  improvements  which  the 
progress  of  invention  places  within  their  reach,  and  keep  both  their 
plant  and  their  staff  in  a  high  state  of  efificiency.  The  servant,  it  is 
^aid,  will  realize  that  the  same  conditions  which  conduce  to  the  pros- 
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perity  of  the  master  must  also  conduce  to  his  own  comfort  and  safety, 
and  will,  therefore,  shun  any  service  in  which  those  conditions  are  not 
obtainable.* 

The  only  flaw  in  the  beautifully  simple  theory  thus  outlined  is,  that 
it  reposes  upon  a  supposititious  state  of  facts  which  is  notoriously  op- 
posed to  the  teachings  of  experience.  On  the  one  hand,  although 
there  are  numerous  capitalists  who  comprehend  that  it  is,  in  the  long 
run,  for  their  advantage  to  procure  the  best  instrumentalities  and  to 
keep  them  in  good  order,  there  are  quite  as  many,  if  not  more,  who 
either  do  not  comprehend  this,  or,  what  amounts  to  the  same  thing  in 
the  present  connection,  are  constantly  acting  as  though  they  did  not 
comprehend  it.  The  result  is,  that  a  large  proportion  of  the  available 
capital  of  the  civilized  world  is  expended  upon  instrumentalities  so 
imperfect  that  their  use  will  carry  the  business  of  the  employers,  more 
or  less  rapidly,  to  ruin,  and,  in  the  meantime,  create  for  the  employees 
much  avoidable  danger  of  a  more  or  less  serious  character.'  It  is 
rather  a  startling  position  to  take,  that  public  policy  requires  judges 
to  take  under  their  protection  a  doctrine  which  not  only  operates  as 
a  license  to  the  master  to  employ  his  money  unwisely,  either  because 
he  is  simply  an  incapable  manager,  or  because  his  greed  for  temporary 
profits  diverts  him  from  the  course  which  he  knows  to  be  the  right  one, 
but  also  leaves  him  free  to  imperil,  by  his  unwisdom,  the  lives  and 
limbs  of  his  servants.  How  far  a  court,  in  fixing  the  degree  of  care 
which  a  master  is  bound  to  exercise  in  respect  to  his  servants,  is  en- 
titled to  consider  the  circumstance  that  a  system  of  business  which  is 
profitable  to  the  master — for  any  considerable  length  of  time,  at  least 
— will  not,  ordinarily,  involve  any  unnecessary  danger  for  the  serv- 
ant, is  a  question  to  which  it  is  not  easy  to  give  a  definite  reply.  But 
surely,  if  expediency  is  to  be  imported  at  all  into  the  question,  and  the 
courts  are  to  take  a  hand  in  promoting  the  industrial  efiiciency  of  the 

2  As  a  type  of  the  numerous  cases  in  exposure  of  its  men  to  danger  by  the 
which  this  line  of  argument  is  exempli-  use  of  unsuitable  cars,  the  compan>' 
fied,  we  may  refer  to  Michigan  C.  R.  would  inevitably  subject  itself  to  pub- 
Co.  V.  Smithson  (]881)  45  Mich.  212,  lie  odium  and  disfavor,  casualties  to 
7  N.  W.  791,  where  Judge  Cooley,  in  property  would  be  increased,  and,  if  it 
discoursing  on  the  text  that,  "in  the  could  succeed  in  manning  its  road  with 
main,  the  state  must  leave  every  man  laborers,  it  must  pay  them  wages  in- 
to manage  his  own  business  in  his  own  creased  by  the  risks  of  danger." 
way"  made  the  following  remarks :  '  Compare  the  criticism  at  the  close 
"Any  form  of  car  a  railroad  company  of  §  944,  ante,  upon  the  doctrine  that 
may  select  for  use  must  be  one  that,  the  master's  exercise  of  due  care  should 
with  care,  can  be  coupled  safely,  or  the  be  treated  as  an  irrebuttable  presump- 
company  could  not  aflFord  to  operate  its  tion  whenever  he  is  shown  to  have  con- 
road  by  means  of  them.    With  needless  formed  to  common  usage. 
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nation,  a  theory  countenancing  an  employment  of  capital  which  oper- 
ates as  a  constant  menace  to  the  personal  safety  of  those  whom  the 
capitalist  invites  to  take  service  under  him  is  rather  a  sorry  one  to 
favor.  It  does  not,  by  any  means,  follow  that,  because  judicial  ac- 
tion, with  a  view  to  improving  the  plant  of  an  employer,  would  be  un- 
justifiable, if  it  were  taken  solely  on  the  ground  that  his  financial 
prosperity  would  thereby  be  promoted,  the  courts  should  abstain  from 
declaring  that  such  mismanagement  shall  be  at  his  own  risk,  so  far 
as  it  may  unnecessarily  endanger  the  lives  and  limbs  of  the  employees. 
The  new  sociology,  which,  in  this  respect,  is  merely  a  revival,  under 
a  diiferent  form,  of  that  which  prevailed  before  the  apostles  of  laissez 
faire  commenced  their  mission,  is  laying  more  and  more  stress  upon 
the  principle  that  the  duties  of  capital  are  correlative  rights,  and  the 
legislatures,  acting  in  full  harmony  with  the  views  of  the  profoundest 
thinkers  of  our  day,  are  holding  the  possessors  of  capital  to  an  ever 
more  and  more  strict  accountability  for  the  proper  discharge  of  those 
duties.  It  would  certainly  be  quite  in  harmony  with  the  ideas  which 
pervade  this  sociology,  to  affirm  that  an  employer  is  derelict  in  respect 
to  his  obligations,  if  that  part  of  the  accumulated  wealth  of  the  com- 
munity, in  the  enjoyment  of  which  he  is  secured  by  the  governmental 
machinery,  is  used  by  him  in  such  a  way  as  to  tempt  his  fellow  citi- 
zens to  expose  themselves  to  dangers  which  are  at  once  avoidable  and 
likely  to  cause  serious  bodily  harm.  The  result  of  such  injuries  as 
are  commonly  received  by  those  engaged  in  modern  industrial  occu- 
pations is  frequently  the  loss,  partial  or  complete,  of  the  only  means 
which  they  have  of  supporting  themselves  and  their  families.  It  is 
surely  not  unreasonable  to  argue  that  any  employer  who  thinks  fit  to 
conduct  his  business  in  such  a  way  that  it  will,  in  the  long  run,  inev- 
itably entail  the  maiming  or  death  of  a  certain  number  of  citizens, 
and,  consequently,  the  diminution  of  the  public  resources  and  the  in- 
crease of  the  public  burdens,  ought  to  be,  at  least,  required  to  bear  all 
the  responsibility  for  such  accidents  as  may  occur.  Even  if  the  re- 
sults of  the  uncontrolled  play  of  self-interest  had  been  satisfactory,  in 
the  sense  assumed  by  the  courts,  the  state  is  fairly  entitled  to  say  that 
any  methods  of  business,  through  which  the  use  of  capital  becomes  a 
temptation  to  citizens  to  expose  themselves  to  any  perils  greater  than 
those  which  are  necessarily  inherent  in  each  employment,  even  where 
the  appliances  are  kept  up  to  a  proper  standard  of  efficiency,  should  be 
treated  as  a  breach  of  social  duty,  in  such  a  sense  that  the  judiciary 
ought  to  accord  them  no  active  encouragement.  Much  more  should 
this  view  of  public  policy  be  decisive  when  the  presumptions  indulged 
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by  the  courts  are  utterly  at  variance  with  facts.  It  may  be  conceded 
that  competition  between  employers,  and  the  natural  preference  of 
employees  for  concerns  which  are  properly  managed,  will  often  cre- 
ate conditions  of  safety  as  nearly  ideal  as  can  reasonably  be  expected. 
But  the  residuum  of  cases  in  which  these  causes  fail  to  operate  is  so 
large  that  the  most  elementary  principles  of  a  scientific  induction  are 
violated  if  they  are  made  the  foundation  of  a  general  rule.* 

963.  [65]  Servant  not  really  a  voluntary  agent. — So  far,  therefore^ 
as  public  policy  is  a  factor  in  the  question,  the  true  conception  of  the 
situation  seems  rather  to  be  that  the  state  has  a  right  to  see  that  the 
bodily  and  mental  faculties  of  its  citizens  shall  not  be  impaired  un- 
necessarily. The  true  force  of  this  consideration  will  be  more  clearly 
understood  from  an  examination  of  the  second  of  the  theories  to  which 
the  employer's  liberty  of  action  is  referred,  viz.,  that,  as  he  and  the 
servant  are  on  an  equal  footing,  the  latter,  in  regard  to  anything  which 
he  does  with  a  full  appreciation  of  the  risks  involved,  is  to  be  treated 
as  a  voluntary  agent,  not  subject  to  any  coercive  influence  which  will 
save  him  from  being  chargeable  with  the  consequences  either  of  con- 
tributory negligence  or  of  an  assumption  of  the  risks  of  his  position. 

The  essential  weakness  of  this  theory  is  that  it  commits  the  courts 
to  the  anomalous  position  that  actual  constraint  is  something  different 
from  legal  constraint.  Upon  the  average  man  it  is  certain  that  the 
fear  of  the  disagreeable,  and,  it  may  be,  frightful,  consequences  which 
will  almost  certainly  ensue  from  the  failure  to  obtain  work  or  froiTi 

*  It  is   surprising  to  find  how  little  charge;  the  same  is  true  of  the  family 

importance  has  been  attributed  to  this  of  an  employee  killed.     The  community 

obvious    aspect   of   the   matter   by   the  would   seem  to  have   as   much   interest 

courts  which  have,  for  the  last  seventy  in  the  protection  of  the  life  and  limbs 

years,   been  developing  the  doctrine   of  of  a  member  of  it,   as  in  the  question 

assumption     of     risks.       The     extreme  whether  he  should  pay  8  per  cent  or  6 

rarity  of  such  remarks  as  the  following  per   cent   interest.     Yet,   by   no   means^ 

renders    them    doubly    precious:     "The  which    human   wit   can   devise,    can    he 

state  has  an  interest  in  the  lives  of  her  make  a  valid  contract  to  pay  more  than 

citizens,   and  will  not   [in  view  of  the  6  per  cent  in  this  state."     Simpson  v. 

actual     decisions     of     the     courts,    the  New  York  Rubber  Co.    (1894)    80  Hun, 

learned  judge  ought  rather  to  have  said  417,  30  N.  Y.  Supp.  339. 
should  not]   permit  an  employer  need-        "The  operation  of  railroad  trains  is- 

lessly   to   Imperil  the   lives   of  his   em-  essentially  highly  dangerous,  and  it  is 

ployees.    The  very  highest  consideration  a  duty  of  railroad  companies,  too  plain 

of  public  policy  demands  an  enforcement  for  discussion,  to  use  all  reasonable  skill 

of  this  rule."     Myers  v.  Chicago,  St.  P.  to   mitigate,   tolerating  nothing   to   ae- 

M.  d  0.  R.  Co.   (1899)   37  C.  C.  A.  137,  gravate,  the  necessary  danger.     This  is 

95   Fed.   406,   per   Caldwell,   J.  not  merely  a  private   duty  to   individ- 

"The  state  has  great  interest  in  the  uals    concerned,    but   a   public   duty   to 

protection  of  its  members,  and  this  of  the  state,   concerned   in  the  welfare   of 

the  most  utilitarian  character.     In  the  its  citizens."     Dorsey  v.  Phillips  d   C 

case  of  a  maimed  employee,  he  and  his  Constr.  Co.   (1877)  42  Wis.  583. 
family    are   likely   to   become    a   public 
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the  loss  of  a  position,  must  always  operate  as  a  very  strong  coercive 
influence,  indeed.  To  speak  of  one  whom  that  fear  drives  into  or  de- 
tains in  a  dangerous  employment  as  being  a  voluntary  agent  is  a  mere 
trifling  with  words.  The  courts  which,  under  the  inspiration  of  the 
tenets  of  laissez  faire  economists,  declare  that  the  only  coercion  of 
which  the  law  can  take  notice  in  the  case  of  an  adult  of  full  age  and 
ordinary  intelligence  is  physical  coercion,'  are  not  only  guilty  of  a 
flagrant  petitio  principii,  but  also  stand  sponsors  for  a  view  which  is 
at  variance  both  with  science  and  common  sense.  The  real  position, 
of  course,  is  that  his  "poverty,  and  not  his  will,  consents."  It  is 
simply  amazing  that,  in  these  rationalizing  days,  when  every  dogma 


1  See,   especially,   the   opinions   deliv- 
ered by  Lord  Bramwell, — decidedly  the 
chief  of  the  judicial  exponents  of   lais- 
sez faire  ideas, — in  Memberry  v.  Great 
Western  R.  Go.    (1889)    L.  R.  14  App. 
Cas.  179,  58  L.  J.  Q.  B.  N.  S.  563,  61  L. 
T.  N.  S.  566,  38  Week.  Rep.  145,  54  J. 
P.  244,  and  Smith  v.  Baker   [1891]   A. 
C.  325,  60  L.  J.  Q.  B.  N.  S.  683,  65  L. 
T.  N.  S.  467,  55  J.  P.   660,  40  Week. 
Rep.  392.      (Extracts  are  given  in  the 
subsequent    chapter    which    deals    with 
the   maxim.    Volenti   non   fit    injuria.) 
The  following  passage  will  serve  as  a 
typical  exposition  of  this  view,  as  it  is 
applied  by  American  courts:   "Morally, 
to  coerce  a  servant  to  an  employment, 
the  risks  of  which  he  did  not  wish  to 
encounter,    by    threatening,     otherwise, 
to   deprive   him   of    an   employment   he 
can   readily   and   safely   perform,   may 
sometimes  be  harsh;  but,  when  one  has 
assumed    an    employment,    if    an    addi- 
tional and  more  dangerous  duty  is  added 
to   his   original    labor,    he   may    accept 
or  refuse  it.     If  he   has   an  executory 
contract    for    the    original    service,    he 
may  refuse  the  additional  and  more  dan- 
gerous service,  and,  if  for  that  reason 
he   is    discharged,    he   may   avail   him- 
self of  his  remedy  on  his  contract.     If 
he  has  no  such  contract,  and  knowingly, 
although  imwillingly,  accepts  the  addi- 
tional and  more  dangerous  employment, 
he  accepts  its  incidental  risks."    Leary 
V.  Boston  &  A.  R.  Co.  (1885)  139  Mass. 
580,  52  Am.  Rep.  733,  2  N.  E.  115. 

The  "average  man,"  however,  is  not 
altogether  unrepresented  on  the  bench, 
as  passages  like  the  following  show: 
"The  doctrine  ...  in  its  effects  is 
cruel  and  oppressive  towards  the  em- 
ployees,   who    are    thus    compelled    to 


choose  between  employment  with  dan- 
gers known  to  them,  and  idleness  with 
safety.  The  necessities  of  nature — 
bread  and  raiment — ^will  compel  them  to 
take  even  dangerous  employment  rather 
than  idleness  with  want.  Employers 
thus  hold  a  whip  over  their  employees, 
forcing  them  to  perform  services  attend- 
ed by  danger  arising  from  the  negligent 
acts  of  the  employers  themselves." 
Patton  V.  Central  Iowa  R.  Go.  (1887) 
73  Iowa,  306,  35  N.  W.  149,  per  Beck,  J. 
"The  necessities  of  laboring  men  are 
often  very  great.  The  necessity  of  pro- 
viding food  for  themselves  and  families 
may  drive  them  to  accept  employment 
at  the  peril  of  their  lives.  But  an  em- 
ployer does  not  obtain  a  license  to 
kill  his  employees  with  impunity,  by 
proclaiming  his  purpose  to  subject 
them  to  unnecessary  and  needless  per- 
ils,— ^to  perils  that  a  reasonably  pru- 
dent man,  having  a  due  regard  for  hu- 
man life,  would  remove.  Common 
humanity  demands  this."  Myers  v. 
Ghicago,  8t.  P.  d  M.  R.  Go.  (1899)  37 
C.  C.  A.  137,  95  Fed.  406,  per  Caldwell, 
J. 

But  it  should  be  observed  that  the 
judges  who  thus  "deviated  into  common 
sense"  were  here  expressing  their  indi- 
vidual opinions  on  the  matter,  the  other 
members  of  the  courts  taking  the  ordi- 
nary view  of  the  situation.  In  this 
connection  we  may  also  refer  to  the  re- 
marks of  Lord  Esher,  and  Lindley,  L. 
J.,  in  Yarmouth  v.  France  (1887)  L.  R. 
19  Q.  B.  Div.  647,  657,  661,  57  L.  J.  Q. 
B.  N.  S.  7,  36  Week.  Rep.  281,  17  Eng. 
Rul.  Cas.  217,  disclaiming  the  theory 
that  a  servant  who  continues  to  use  a 
defective  instrumentality  because  he 
fears  to  lose  hia  situation  is  volens. 
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is  being  subjected  to  a  searching  analysis,  any  considerable  body  of 
educated  men  should  continue  to  determine  the  rights  of  citizens  on" 
the  assumption  that  physical  compulsion  may  be  predicated  of  an  act 
which  a  servant  does  because  he  fears  the  suffering  produced  by  the 
stroke  of  the  whip  or  a  bludgeon,  and  not  of  an  act  which  a  servant 
does  because  he  fears  the  suffering  produced  by  inanition.  If  it  were 
not  for  the  intensely  serious  nature  of  the  subject,  one  would  be  dis- 
posed to  say  that  a  doctrine  which  pretends  to  differentiate  between 
the  bodily  pain  caused  by  a  blow,  and  by  starvation,  partakes  largely 
of  the  ludicrous.  The  bald  absurdity  of  decisions  based  upon  this 
distinction  cannot  be  disguised  by  vouching  in  aid  the  maxim.  Volenti 
non  fit  injuria,  for  the  ultimate  question  to  be  settled  is  whether,  as  a 
matter  of  fact,  the  servant,  confronted  with  the  alternative  of  throw- 
ing up  remunerative  work  or  of  encountering  some  abnormal  peril, 
is  really  volens;  and  the  determination  of  this  question  necessarily  in- 
volves an  investigation  into  the  actual  relations  of  the  master  and 
servant,  and  the  true  character  of  the  influences  to  which  the  servant 
is  subjected. 

964.  [66]  Alternative  theory  suggested  as  being  the  correct  one. — 
It  would  seem,  then,  that  neither  of  the  theories  to  which  the  right 
of  an  employer  to  conduct  his  business  with  abnormally  dangerous 
appliances  is  referred  will  bear  close  examination.  The  only  support 
of  one  is  an  hypothesis  which  represents  a  false  and  discredited  view 
of  public  policy.  The  only  support  of  the  other  is  an  hypothesis  which 
ascribes  to  the  word  "voluntary"  a  meaning  which  is  at  variance  with 
the  most  obvious  facts. 

A  correct  view  of  the  situation,  it  is  submitted,  cannot  be  arrived 
at,  unless  we  wholly  eliminate  from  the  question  the  element  of  a 
freedom  of  will  which  has  no  existence,  except  in  the  imagination  of 
a  certain  school  of  economists,  and  resort  to  first  principles,  for  the 
purpose  of  ascertaining  what  standard  of  diligence  is  demanded  from 
the  employer  by  those  large  considerations  of  public  policy  upon 
which,  in  the  last  analysis,  the  whole  law  of  negligence  may  be  said 
to  rest.  If  we  view  the  subject  from  this  standpoint,  all  the  difficul- 
ties of  the  subject  will  vanish.  All  that  is  necessary  is  to  construe,  in 
a  manner  appropriate  to  the  relations  of  the  parties  to  the  contract  of 
service,  the  principle  that  no  person  has  a  right  to  keep  his  property 
in  such  a  condition  that  persons  who,  with  his  consent,  are  brought 
into  close  relations  with  it,  will  be  likely  to  receive  injury,  even 
though  they  may  exercise  all  the  care  which  it  is  justifiable  to  expect 
from  them  under  the  circumstances.    If  the  degree  of  care  which  the 
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servant  must  exercise  in  order  to  escape  injury  is  greater  than  that 
which,  considering  the  exigencies  of  the  work,  and  other  matters 
which  are  likely  to  divert  his  attention  and  produce  a  temporary  for- 
getfulness  of  a  known  danger,  it  is  reasonable  to  demand  from  men  of 
average  prudence  and  average  powers  of  observation,  then  it  may  be 
fairly  maintained  that  the  master  ought  to  bear  the  responsibility  of 
any  accident  which  may  occur,  quite  irrespective  of  the  question 
whether  the  servant  was  or  was  not  aware  of  the  nature  and  extent  of 
the  danger.  The  acceptance  of  this  principle  would  not  involve  any 
very  startling  changes  in  the  law  as  we  now  have  it.  It  would  merely 
require  us  to  fix  the  standard  of  care  incumbent  on  the  master,  with 
a  view  to  the  consideration  that,  as  the  implied  agreement  of  the  serv- 
ant is  merely  that  he  will  use  ordinary  diligence  in  the  discharge  of 
his  functions,  it  is  a  breach  of  duty  in  the  master  to  keep  his  instru- 
mentalities in  such  a  condition  that  ordinary  diligence  will  not  al- 
ways save  the  servant  from  injury.  A  rule  formulated  upon  this 
basis  would  not  make  the  master  an  insurer,  nor  would  it  necessarily 
render  him  liable  simply  for  the  reason  that  his  appliances  were  old 
and  imperfect.  It  would  merely  make  his  liability  dependent  upon 
whether  he  had  or  had  not  acted  unreasonably,  and,  therefore,  negli- 
gently, in  holding  out  inducements  to  do  work  which,  at  certain  con- 
junctures not  unlikely  to  arise,  could  not  be  performed  safely  without 
the  exercise  of  a  degree  of  care  which  no  fair-minded,  considerate  per- 
son would  demand  from  a  servant.  Such  a  rule  would  not  impose 
any  burden  upon  the  employer  which  a  just  and  sensible  man  would 
be  unwilling  to  bear,  and  would  effectually  prevent  that  cruel  abuse 
of  the  doctrine  of  assumption  of  risks,  which  has  done  so  much  to  em- 
bitter the  feeling  with  which  capitalists  are  regarded  by  the  working 
classes.^ 

iThe  appropriateness  of  the  test  of  which  courts  have  sustained  the  serv- 

liability  which  the  writer  has  here  pro-  ant's     right    to    recover    for    injuries 

posed  as  the  one  to  which  all  other  con-  caused  by  dangerous   objects  alongside 

siderations    should   be    subordinated    is  of    or    above    railway    tracks     (§§  969, 

recognized,  virtually,   if  not  explicitly,  970) ;  by  unguarded  machinery  (§§  975, 

in  many  of  the  cases  cited  in  chapter  976). 
XLi.  A,  post.     See,  especially,  those  in 
M.  &  S.  Vol.  III.— 163. 


CHAPTEK  XLI. 

LIABILITY  OF  EMPLOYERS  FOR  INJURIES  CAUSED  BY  VARIOUS  IN- 
STRUMENTALITIES. 

965.  Introductory. 

A.  Injukies  caused  by  conditions  of  a  normal  oe  permanent  chaeactek. 

966.  Railway  tracks;  generally. 

967.  Conditions  of  the  permanent  way  which  affect  the  safe  operation  of 

trains. 
a.  Location  of  tracks. 
6.  Bridges. 

c.  Channels  for  the  discharge  of  surplus  water. 

d.  Switches  and  sidings. 

968.  Track  considered  as  a  footway  for  servants. 

a.  Location. 

6.  Roadbed  and  ties  considered  as  a  footway. 

c.  Frogs  and  guard  rails. 

d.  Side  tracks  and  yards. 

969.  Objects  alongside  and  dangerously  near  the  track. 

a.  Conditions  held  to  import  negligence. 
6.  Conditions  held  not  to  import  negligence. 
o.  Convenience  or  necessity  as  justifying  elements. 
d.  Employer's  liability  as  affected  by  the  probability  of  the  acci- 
dent  which   actually  occurred. 

970.  Objects  dangerous  to  employees  on  the  tops  of  oars. 

a.  Conditions  held  to  import  negligence. 

6.  Conditions  held  not  to  import  negligence. 

c.  Convenience  or  necessity  as  justifying  elements. 

971.  Want  of  fencing  of  railway  tracks. 

972.  Coupling  appliances  of  railway  cars  and  locomotives. 

973.  Other  parts  or  appurtenances  of  railway  cars  and  locomotives. 

974.  Elevators. 

975.  Unguarded  machinery;   generally. 

a.  Conditions  not  reasonably  safe. 

6.  Liability  tested  by  the  servant's  knowledge  or  ignorance  of  the 
conditions. 
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c.  Liability  negatived  on  the  ground  that  a  master  may  carry  on 

his  business  in  his  own  way. 

d.  Conformity  or  nonconformity  to  usage. 

e.  The  probability  or  improbability  of  injury  resulting  from  the 

machinery  in  question. 
/.  Where  a  woman's  hair  is  caught  in  revolving  machinery. 

976.  Revolving  shafts. 

977.  Employer's  liability  for  injuries  caused  by  various  other  mechanical 

appliances. 

978.  Structures. 

979.  Unguarded  openings  in  floors,  open  hatchways,  etc. 

980.  Substances  generating  explosive  gases. 

981.  Substances  giving  off  poisonous  fumes. 

982.  Appliances  for  giving  servants  warning  of  danger. 

B.   INJUBIES    caused    by    conditions    of    an    ABNOEMAL,    TEANSITOBT,    OB    SPORADIC 
CHABACTEB. 

983.  Conditions  of  railway  tracks  and  appurtenances  by  which  the  safe 

operation  of  trains  is  affected. 
984.     Tracks  considered  as  a  footway  for  servants. 
a.  Track  and  roadbed  itself. 
6.  Casual  obstructions  on  or  near  the  track. 

985.  Objects  dangerous  to  employees  in  moving  trains  or  cars. 

a.  On  the  track. 

6.  Alongside  the  track. 

0.  Above  the  track. 

986.  Railway  fences. 

987.  Rolling  stock  on  railways. 

988.  Vehicles  other  than  those  used  on  railways. 

989.  Appliances  designed  to  support  or  lift  heavy  objects. 

990.  Elevators. 

991.  Vessels  subjected  to  the  pressure  of  steam. 

992.  Miscellaneous  appliances. 

993.  Imperfect  attachment  of  parts  of  apparatus. 

994.  Abnormal  movements  of  machinery. 

995.  Changes  in  the  parts  of  machines. 

996.  Structures. 

997.  Injuries  caused  by  falling  rocks,  earth  slides,  etc. 

998.  — ^by  other  heavy  substances. 

999.  Unguarded  openings. 

1000.  Surface  of  paths,  floors,  etc. 

1001.  Conditions  exposing  a  servant  to  risk  of  injury  from  fire. 

1002.  — from  currents  of  electricity. 

1003.  — from  explosions. 

1004.  — from  dangerous  fluids — poisoned  drinking  water. 
1004a.  — from  mines  flooding. 

1005.  Defective  lighting. 

1006.  Unseaworthy  ships. 

1007.  Inadequate  ventilation. 

1008.  Inadequate  protection  against  severe  cold. 
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965.  [66a]  — Introductory. — In  the  foregoing  chapters  the  cases 
have  been  grouped  under  headings  designed  to  exhibit  the  scope  and 
effect  of  the  general  principles  upon  which  they  turn.  This  method 
of  classification,  however,  is  quite  inadequate  to  bring  out  fully  the 
extraordinary  conflict  of  opinion  which  exists  between  the  courts 
with  regard  to  the  responsibility  of  employers  for  injuries  received 
under  circumstances  essentially  identical.  This  defect  it  is  proposed 
to  supply  in  the  following  sections  by  arranging  the  decisions  with 
reference  to  the  specific  instrumentalities  which  were  the  subject  of 
discussion.  The  chaotic  condition  into  which,  as  this  summary 
shows,  the  law  has  fallen,  as  a  result  of  the  evolution  of  doctrine 
which  has  been  going  on  simultaneously  in  a  large  number  of  inde- 
pendent jurisdictions,  is  most  deplorable,  when  it  is  considered  that 
all  those  jurisdictions  constitute  parts  of  what  is,  socially  and  eco- 
nomically, a  single  country,  and  that  the  employers  who  are  the  de- 
fendants in  nine  tenths  of  the  actions  of  this  description  are  rail- 
way companies  whose  business  often  extends  over  several  different 
states. 

The  cases  -with  which  we  have  to  deal  may  be  divided,  broadly 
speaking,  into  two  main  categories:  (1)  Those  in  which  the  instru- 
mentality which  caused  the  injury  was  in  its  normal  condition,  the 
gravamen  of  the  action  being  that  it  was  negligent  to  use  that  kind 
of  instrumentality;  and  (2)  those  in  which  the  circumstances  were' 
abnormal  and  the  servant  seeks  to  recover  on  that  ground.  As  a 
general  rule,  the  dividing  line  between  these  classes  is  easy  to  de- 
fine ;  but  at  certain  points  they  fade  almost  imperceptibly  into  each 
other,  and  it  is  often  far  from  easy  to  determine  whether  a  given  case 
should  be  assigned  to  one  or  to  the  other.  The  inconveniences  which 
may  arise  from  this  source  of  difficulty  have  been,  as  far  as  possible, 
obviated  by  abundant  cross-references  between  the  various  sections 
in  the  two  subtitles  of  the  chapter. 

A.  Injuries  caused  by  coNDiTioisrs  of  a  normal  oe  peemahent 

CHAEACTEE. 

966.  [67]  Railway  tracks;  generally.— The  general  rule  is  that  any 
person  who  maintains  a  railway  as  a  part  of  his  plant  is  bound  to  ex- 
ercise ordinary  care,  to  the  end  that  it  shall  be  so  constructed  and 
maintained  as  to  be  reasonably  safe  as  a  place  of  work.*     For  the 

1  Union  Gold  Min.  Co.  v.  Crawford  Mor.  Min.  Rep.  213 ;  Galveston  H  dc  S 
(1902)    29   Colo.   511,   69   Pac.   600,   22    A.   R.    Co.   v.   Roberts    (19C6)'—  Tex! 


§  967]  DECISIONS  AS  TO  VARIOUS  APPLIANCES.  2597 

purposes  of  this  rule  it  is  immaterial  -whether  the  employer  is,  as  is 
usually  the  case,  a  company  engaged  in  transportation  as  a  common 
carrier,  or  a  company  or  individual  operating  a  railway  as  an  acces- 
sory to  some  other  business, — as,  a  coal  company,*  or  a  lumber  manu- 
facturer who  owns  and  conducts  a  railroad  running  from  his  mill  to 
the  timber.*  It  is  also  clear  that  the  employer  is  equally  liable  wheth- 
er he  constructed  the  track  through  his  own  agents  or  acquired  it 
after  its  completion  by  another  party.* 

967.  [68]  Conditions  of  the  permanent  way  which  affect  the  safe 
operation  of  trains. — en.  Location  of  tracks. — Some  decisions  treat  the 
location  of  the  track,  with  regard  to  its  curves  and  gradients,  or  its 
tracks  in  general  as  being  a  purely  engineering  question  which  a 
railway  company  is  entitled  to  settle  for  itself  under  the  general 
principle  explained  in  chapter  xxxviii.,  dnte.^ 

Civ.  App.  — ,  91  S.  W.  375;   Fifield  v.  use  by  common  carriers.     Lynn  v.  An- 

Northern  B.  Co.    (1860)   42  N.  H.  225;  trim  Lumber  Co.    (]901)    105  La.  45], 

Babcoch  v.   Old  Colony  R.  Co.    (1890)  29  So.  874;  Cavcmess  \.  Morgan  Lum/ber 

150  Mass.  467,  23  N.  E.  325;  Oorham  v.  Co.   (1908)  50  Wash.  232,  96  Pac.  1084; 

Kansas   City  &  S.   R.    Co.    (1893)    113  Demko  v.  Carbon  Hill  Coal  Co.   (1905) 

Mo.  408,  20  S.  W.  1060;  Little  Rock  d  69  C.  C.  A.  74,  136  Fed.  162;  Eastern 

Ft.  8.  R.  Co.  V.   Voss    (1892)   —  Ark.  d  W.  Lumber  Co.  v.  Rayley   (1907)   85 

— ,  18  S.  W.  172;  Chicago  &  N.  W.  R.  C.  C.  A.  296,  157  Fed.  532;  Long  Pole 

Co.  V.  Delaney   (1896)   68  IlL  App.  307,  Lumber  Co.  v.  Cross    (1910)    103  C.  C. 

affirmed  in  (1897)  169  111.  581,  48  N.  E.  A.  359,  180  Fed.  5;  ArkadelpUa  Lum- 

476;  Knapp  v.  Sioux  City  &  P.  R.  Co.  ber  Co.  v.  Smith  (]906)  78  Ark.  505,  95 

(1887)  71  Iowa,  41,  32  N.  W.  18;  Roseii-  S.  W.  800;  Campbell  v.  Boosier  Stave  & 

baum  V.  St.  Paul  &  D.  R.  Co.    (1888)  Lumber  Co.   (19]0)    146  Mo.  App.  683, 

38  Minn.  173,  8  Am.  St.  Rep.   653,   36  125  S.  W.  845;   Fulton  v.  Crosby  &  B. 

'N.W.  U7;  Wilkiev.  Raleigh  d  C.F.  R.  Co.    (3905)    57    W.   Va.    91,    49    S.   E. 

Co.   (3900)  127  N.  C.  203,  37  S.  E.  204;  103  2. 

Taylor,  B.  &  B.  R.  Co.  v.  Taylor  (1890)  4^*.  Louis  &  S.  F.  R.  Co.  v.  Weaver 

79  Tex.  104,  23  Am.  St.  Rep.  316,   14  (1886)    35  Kan.  412,  57  Am.  Rep.  176, 

S.  W.  918,  and  the  cases  cited  in  §§  967,  31  Pac.  408. 

968,  post.  ^  Patton    v.     Central    Iowa    R.     Co. 

A   complaint   framed    on   the   theory  (3887)    73    Iowa,    306,   35   N.   W.    149 

that  a  railroad  company  had  caused  in-  (curve   prevented  engineer  from  seeing 

jury  to  a  fireman  by  failing  to  perform  cattle  on  the  track  until  the  train  was 

its  duty  in  constructing  and  maintain-  so  close  to  them  that  it  could  not  be 

ing  a  safe  roadbed  is  not  demurrable,  stopped  in  time  to   avoid  the  obstruc- 

Chicago  &  V.  W.  R.  Co.  v.  Smett  (1867)  tion). 

45  111.  397,  92  Am.  Dec.  206.  ^  company  cannot  be  found  negligent 

2Bamilton\.  Rich  Bill  Coal  Mm.  Co.  f^j.  ^j,g  ^g^g^^  ^hat  it  locates  a  siding 

(1891)    108    Mo.    364,    18    S.   W.    977;  ^^  ^  ^^^^^  ^„^  ^     ^^^^   (Internatiorml 

]^ofn^-^t="^*'^«fi7°'59fl^°'J"in^r*  &  G.  2V.  R.  Co.  V.  Johnson   [1900]    23 

3910     338  Ky.  667,  128  S.  W.  1074.  =>;  tj   w    ni'>\\.^^ 

Z  Barrow  y.  B.  r!  Lewis  Lumber  Co.  T^'^"  ^^^-  ^PP"  \^"'/^  ^-  ^-  "^''  ""'^ 

(1908)  14Idaho,  698,  95Pac.  682;  Bojc-  ^"^   the   reason   that   on   a   very   heavy 

man  v.  White    (1895)    110  Cal.  23,  42  grade  it  does  not  connect  the  lower  end 

Pjjg    ^^Q  of  the  siding  with  the  main  track,  thus 

But  a  logging  railroad  is  not  expected  rendering    it    necessary,    whenever    the 

or  required  to  be   laid   with   the  same  cars  are  to  be  taken  down  the  grade, 

care   and   security   as    is    demanded   in  either  to  propel  them  out  of  the  siding 

the   construction   of   railway  tracks   in  by  a  push  pole,  or  to  run  them  down 
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Others  proceed  upon  the  theory  that  a  jury  is  warranted  in  finding 
a  railway  company  guilty  of  negligence,  where  it  has  located  its  track 
with  curves  so  sharp  as  to  create  an  imminent  risk  of  derailments. 
The  inference  of  negligence  may  be  strengthened  by  evidence  show- 
ing that  the  curve  in  question  was  peculiarly  dangerous,  owing  to  its 
position  with  relation  to  the  gradients.^  It  may  also  be  a  question 
for  the  jury  in  some  instances  whether  a  siding  is  properly  located 
with  regard  to  the  adjacent  structures.* 

[A  street  railroad  company  is  negligent  in  placing  its  tracks  so 
close  together  that  a  conductor  on  the  running  board  of  one  car  is  in 
danger  of  being  struck  by  another  car  on  the  other  track.**] 

b.  Bridges. — Negligence  is  predicable  of  the  construction  of  bridges 
which  are  of  insufficient  strength  to  withstand  the  floods  in  the  water- 
courses which  they  span,^  or  are  not  strong  enough  to  support  the 

in  front  of  the  engine.   {Watts  v.  Hart        s  As,  where   it  was   at  the  foot  of  a 

[1893]  7  Wash.  178,  34  Pac.  423,  771).  very  steep  grade,  and  no  guard  rail  was 

In   Twitchell  v.  Grand  Trunk  R.  Co.  provided   to    prevent    derailment    (Pat- 

(1889)    39  Fed.  419,  it  was  held  error  ton  v.  Southern  R.  Co.   [1897]  27  C.  C. 

to    submit    to    the    jury    the    question  A.  287,  42  U.  S.  App.  567,  82  Fed.  979)  ; 

whether  a  siding  is  properly  construct-  or  where   a   gradient   which   cannot  be 

ed.     For  other  cases  to  the  same  effect,  ascended  without  accelerating  the  speed 

see  next  section,  subd.  a.  of  the  trains  before  it  is   reached  fol- 

The   manner   of  constructing   a,   road  lows  a  double  curve  so  sharp  that  the 

is  an  engineering  question,  and  is  not  speed  so  required  to  take  the  train  up 

to  be  submitted  to  the  jury.     Mobile  d  the  gradient  is  apt  to  cause  a  derail- 

0.  R.  Co.  v.  Beali/  (1903)   109  111.  App.  ment   (Galveston,  H.  d  8.  A.  R.  Go.  v. 

531.  Ford   [1898]   —  Tex.  Civ.  App.  — ,  46 

An   instruction  in  an  action  against  S.  W.  77 ) .     This  case  is  strangely  in- 

a  railroad  company  for  the  death  of  an  consistent  with  the  decision  of  the  same 

employee,    which    permits    the   jury    to  court  cited  in  note  1,  supra. 
consider  the  question  of  the  safety  of        *  As,    where    the   evidence    is   that   a 

the  location  of   the  road,   is  reversible  railroad   company   unnecessarily   placed 

error.     Scott  v.  Astoria  &  G.  River  R.  a  switch  just  beyond  a  water  tank,  so 

Co.  (1903)  43  Or.  26,  62  L.R.A.  543,  99  that   the   danger    signal   thereon    could 

Am.  St.  Rep.  710,  72  Pac.  594.  not  be  seen  till  a  train  was  within  60 

"The  general   rule   seems   to  be  that  feet  of   it,   leaving  insufficient  time   to 

the  location  of  a  siding  or  switch  for  stop  the  train.     Young  v.  Syracuse,  B. 

freight  purposes,   as  to  its  curves  and  d   7f.   Y.  R.   Go.    (1899)    45   App    Div 

grades,     is    ordinarily    an    engineering  296,  61  N.  Y.  Supp.  202.    The  switch  in 

question  which  a  railway  company  is  en-  this  case  was  misplaced  by  ^  stranger, 
titled  to  settle  for  itself  '    Poto^,P-        But  a  railroad  company  is  free  from 

dc  P.  R.   Go.  V.   Chichester    (1910)    111 ,. ,,   ^    /,         .     ,    " 

Va    153    68  S   E    404  negligence  as  a  matter  of  law,  in  locat- 

The     construction    'and     location     of  *"S  ^  "^'^^"^  *f  „l"°"°^  ^'^t^  1°  '^^''^ 

tracks  in  u.  railroad  yard  is  a  question  '"  '^l*!^''  ^P^'i^  °*  ^  feet,  4  inches  between 

of  engineering.     Molile  d  0.  R.  Go.  v.  passmg  engines.    Raines  v.  Great  North- 

Healy    (1902)    100  111.  App.  586.     This  ^»  ^-   <^°-    (1909)    53   Wash.   570,  102 

view  was  upheld  in  subsequent  appeals  Pa-c  431. 

in    (1903)    109   111.   App.   531;     (1905)  «» True    v.    Niagara    Gorge    R.     Go. 

122  111.  App.  275;    (1909)   151  111.  App.  (1902)  70  App.  Div.  383,  75  N.  Y.  Supp. 

310.  216,  affirmed  in   (1903)    175  N.  Y.  487, 

8  St.    Louis    Bridge    Go.    v.    Fellows  67  N.  E.  1090. 

(1893)   52  111.  App.  504.  i  Terre  Haute  d  I.  R.  Co.  v.  Fowler 
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rolling  stock.^  [Some  courts  have  held  that  the  standard  of  duty 
which  a  railroad  company  is  bound  to  exercise  in  the  construction  of 
its  bridges  is  not  to  be  fixed  by  a  jury.  ^^]     See  also  subd.  d,  infra. 

c.  Channels  for  the  discharge  of  surplus  water. — It  is  negligence 
to  build  a  track  without  providing  channels  of  sufficient  size  to  pre- 
vent the  accumulation  of  water  at  places  where  it  will  endanger  the 
.security  of  the  roadbed.'' 


(1900)  154  Ind.  682,  48  L.E.A.  531, 
66  N.  E.  228. 

ePaulmier  v.  Erie  R.  Co.  (1870)  34 
N.  J.  L.  151;  Copeland  v.  Wabash  R. 
Co.  (1903)  175  Mo.  650,  75  S.  W.  106; 
Beaumont,  S.  L.  &  W.  R.  Go.  v.  Olm- 
stead  (1909)  56  Tex.  Civ.  App.  96,  120 
.S.  W.  596. 

6a  M'Guire  T.  Lehigh  Valley  R.  Co. 
(1906)   215  Pa.  618,  64  Atl.  825. 

The  manner  of  constructing  a  perma- 
nent bridge  by  a,  railroad  company  is  a 
matter  of  engineering,  and  not  a  ques- 
tion to  submit  to  tbe  jury.  Baltimore 
&  0.  8.  W.  R.  Co.  V.  McOsker  (1909)  44 
Ind.  App.  255,  88  N.  E.  950. 

7  Brickman  v.  South  Carolina  R.  Go. 
(1876)   8  S.  C.  173. 

Recovery  is  allowed  where  the  result 
•of  the  defective  arrangements  for  the 
drainage  is  either  that  a  portion  of 
■the  track  is  washed  out  (McQueen  v. 
Central  Branch  Union  P.  R.  Co.  [1883] 
-30  Kan.  689,  1  Pac.  139 ;  Grouse  v.  Chi- 
cago d  N.  W.  R.  Go.  [1899]  104  Wis. 
■473,  80  N.  W.  752;  Bonner  v.  Wingate 
[1890]  78  Tex.  333,  14  S.  W.  790)  ; 
or  sinks  {Binns  v.  Richmond  &  D.  R. 
Co.  [1892]  88  Va.  891,  14  S.  E.  701; 
Stoher  v.  St.  Louis,  I.  M.  &  8.  R.  Go. 
[1891]  105  Mo.  192,  16  S.  W.  591)  ;  or 
becomes  too  soft  to  sustain  the  weight 
of  trains.  Louisville  &  N.  R.  Co.  v. 
Kemper  (1899)  153  Ind.  618,  53  N.  E. 
931. 

In  carrying  out  this  obligation  the 
company  must  exercise,  in  mountainous 
countries,  a  degree  of  care  proportioned 
to  the  increased  risks  to  which  the  flow 
of  water  in  such  regions  exposes  the 
line.  Those  increased  risks  are  not  as- 
sumed by  the  railway  employees.  In 
Union  P.  R.  Co.  v.  O'Brien  (1892)  1 
C.  C.  A.  354,  4  U.  S.  App.  221,  49  Fed. 
538,  affirmed  (1896)  161  U.  S.  451,  40 
L.  ed.  766,  16  Sup.  Ct.  Rep.  618,  the 
^ourt  said:  "It  is  doubtless  true,  as 
■urged  in  argument,  that  persons  em- 
ployed upon  lines  of  railway  which  are 


constructed  at  the  foot  of  mountain 
ranges  are  necessarily  subjected  to 
greater  dangers  than  those  employed 
upon  railways  passing  through  a  prairie 
country,  for  the  reason  that  there  is 
greater  liability  to  obstructions  being 
thrown  upon  the  track  in  the  one  case 
than  in  the  other;  and  it  is  unquestion- 
ably true  that  one  who  engages  as  an 
engineer  or  other  train  hand  upon  a 
line  running  at  the  foot  of  a  mountain 
range  assumes  the  increased  risk  due 
to  this  fact.  In  neither  case,  however, 
does  the  employee  assume  the  risks  and 
dangers  that  are  caused  by  negligence  on 
the  part  of  the  railway  company.  What 
will  be  required  of  a  company  in  the 
exercise  of  ordinary  care  in  constructing 
its  track  will  vary  with  circumstances. 
A  mode  of  construction  which  might 
be  entirely  safe  in  the  case  of  a  line 
running  through  a  level  country  might 
be  wholly  unsafe  if  applied  to  a  line 
running  along  a  mountain  range.  The 
employee  has  a  right  to  expect  that  a 
company  operating  a  line,  which  by  rea- 
son of  its  location  is  subject  to  certain 
hazards,  will  construct  the  roadbed  and 
track  with  due  reference  to  such  haz- 
ards. If  the  company  has  used  due 
care  in  the  construction  of  its  line, 
having  regard  to  its  surroundings,  and 
yet,  by  reason  of  its  proximity  to  moun- 
tains, rivers,  or  other  natural  objects, 
there  exist  dangers  from  landslides  or 
overflows  or  other  like  casualties,  a  per- 
son entering  into  the  service  of  the  com- 
pany assumes  the  risks  caused  thereby; 
or,  to  state  the  proposition  in  another 
form,  he  assumes  the  dangers  incident 
to  his  employment  upon  a  railway  track 
properly  and  carefully  constructed  and 
maintained  along  a  mountain  range; 
but  he  does  not  assume  the  risks  caused 
by  the  faulty  construction  and  mainte- 
nance of  a  roadbed  and  track,  even 
though  the  liability  to  accidents,  by 
reason  of  the  imperfect  roadbed  and 
track,    may    be    increased    because    tne 
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d.  Switches  and  sidings. — (See  also  subd.  a,  infra,  and  §  983, 
post.) — It  has  been  laid  down  that  a  railway  company  is  not  under 
any  duty  to  make  its  side  tracks  as  even  as  its  main  track.  But 
there  is  also  authority  for  the  doctrine  that  a  side  track  ought  at  least 
to  be  so  constructed  that  the  cars  will  run  with  reasonable  smooth- 
ness.* Cases  showing  a  similar  conflict  of  opinion  with  regard  to  the 
obligatory  quality  of  sidings,  considered  as  places  upon  which  em- 
ployees walk,  are  collected  in  the  next  section,  subd.  h.  The  switch 
rails  must,  at  all  events,  be  strong  enough  to  support  the  rolling  stock 
used  on  the  line." 

By  one  court  it  has  been  held  that  a  jury  may  find  a  railway  com- 
pany negligent,  where  stop  blocks  were  not  provided  at  the  end  of  a 
siding  which  did  not  run  out  again  onto  the  main  track.  ^^    By  others 

same  is  built  in  proximity  to  a  mountain  a  water  way  down  which  any  consider- 

range."     In   a,  later   part  of  the  opin-  able  amount  of  water  may  be  expected 

ion  the  contention  of  counsel  that  the  to  pass,  that,  unless  an  outlet  is  given 

case  of  Tuttle  v.  Detroit,   O.  H.  &  M.  to  it,  it  must  of  necessity  collect  against 

R.  Go.    (1887)   122  U.  S.  189,  30  L.  ed.  the    roadbed,    and,    perchance,    overflow 

1114,  7  Sup.  Ct.  Rep.  1166,  was  conclu-  it.     Such  facts  are  matters  of  common 

sive  against  the  right  of  the  plaintiff  knowledge,    gathered    from    the    experi- 

to  have  the  case  submitted  to  the  jury  ence   and  observation  of  everyday  life, 

was    thus    disposed   of:    "In   one   sense  and  hence  a  jury  is  entirely  competent 

it  is  a  question  of  engineering  skill  to  to  pass  upon  an  issue  involving  consid- 

determine    how    a    roadbed    and    track  erations  of  that  nature." 
shall   be   constructed,    and   if   the   con-        ^  Dortch  v.  Atlantic  Goast  Line  R.  Co. 

elusion  of  the  engineer  in  charge  there-  (1908)    148  N.   C.   575,   62   S.   E.   616; 

of  is  final,  and  cannot  be  challenged  be-  Michigan   G.  R.   Go.   v.   Austin    (1879) 

fore  a  court  and  jury  by  one  who  has  40  Mich.  247   (brakeman  was  jolted  off; 

suffered  injury  by  reason  of  defects  in  held  not  entitled  to  recover).     Compare 

the  roadbed  and  track,  then  it  is  use-  O'Neal    v.    Ghicago    &    I,    Goal    R.    Go. 

less  to  say  that  a  railway  company  is  (1892)    132  Ind.  110,  31  N.  E.  669,  a 

bound  to  exercise  due  care  in  the  con-  case  in  which  a  similar  conclusion  was 

struction   of   its   roadbed,   for   it   could  arrived  at,  though  not  upon  the  same 

always   be  prepared  to  prove   that  the  grounds. 

road  was  built  in  accordance  with  the        ^  Trinity  d  8.  R.  Go.  v.  Larie  (1891) 

directions  of  its  engineer.     The  differ-  79  Tex.  643,  15  S.  W.  477,  16  S.  W.  18 

ence    between    the    kind    of    knowledge  (brakeman  thrown  from  car  by  jolt  due 

called    into    action    in   determining   the  to  rough  track). 

sharpness  of  a  curve  that  is  needed  in        In  Roenfra/nz  v.  Ghicago,  R.  I.  &  P.  R. 

running  a  railway  line  at  a  given  point.  Go.  (1908)  140  Iowa,  33,  116  N.  W.  714, 

and     that     exercised     in     determining  it  was  held  that  it  was  as  much  the  duty 

whether  the  exigencies  of  a  given  situ-  of  a  railroad  company  to  use  ordinary 

ation  require  that  some  escape  or  out-  care  in  the  construction  of  a  spur  track 

let  should  be  furnished  for  water  liable  leading  to  a,  gravel  pit  as  in  the  main 

to  come  down  a  natural  water  way  in-  line  track;  and  if  the  kind  of  ties  used 

tersecting    the    line    of    railway,    is    so  and   the   manner    in   which    they    were 

great  that  it  renders  the  rule  applica-  placed  under  the  rails  required  ballast- 

ble  to  the  one  case,  inapplicable  to  the  ing  to  meet  that  degree  of  care,  it  was 

other.     The  training  and  knowledge  of  the  company's  duty  to  use  the  necessary 

an  engineer  is  not  needed  to  enable  one  ballasting. 

to  understand  the   action   of  water   in        l"  Clapp  v.   Minneapolis  d  St.  L.  R. 

rushing  down  a  gully,  or  similar  water  Go.   ( 1886 )  36  Minn.  6,  29  N.  W.  340. 
way,  nor  to  know,  if  an  obstruction  like        H  A   log   not   bolted   down,    but   tied 

a  solid  railway  roadbed  is  built  across  with  a  chain  in  the  middle,  is  not  an 
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it  has  been  denied  that  a  jury  can  be  allowed  to  decide  whether  such 
a  safeguard  shall  be  employed.  This  conclusion  is  supported  either 
by  the  argument  that  such  a  question  is  one  which  must  be  deter- 
mined by  engineering  considerations  merely/^  or  is  deduced  from 
the  principle  that  an  employer  is  not  bound  to  provide  the  best  and 
safest  appliances.^'  See  chapter  xxxviii.,  ante.  So,  also,  it  has  been 
held  that  a  jury  cannot  properly  infer  negligence,  simply  for  the  rea- 
son that  a  company  uses  a  stub  switch  in  place  of  a  split  switch.'* 
See  chapter  xxxviii.,  ante. 

A  company  may  be  found  liable  if,  on  a  completed  line,  it  fails  to 
provide  a  switch  with  lights,  to  show  whether  it  is  open  or  closed,  ** 
or  to  provide  a  proper  apparatus  for  turning  a  switch,'^  or  if  it  uses 
a  switch  without  a  target,^''  or  one  without  locks  or  other  devices 
which  will  prevent  it  from  being  tampered  with  by  strangers.*' 

The  obligations  of  a  company  with  respect  to  a  temporary  siding 
are  merely  that  it  should  be  kept  in  good  condition  for  the  purposes 
for  which  it  is  required.  No  negligence  is  inferable  from  the  fact 
that  such  a  siding  is  unevenly  graded  and  unballasted.'® 

Where  the  siding  is  a  part,  of  a  new  road  under  construction,  it  is 
not  necessary  that  the  switch  stand  should  have  either  a  lock  or  a  tar- 
get.^" 

adequate   stop   block   at   the    end   of    a  switch    to    prevent    cars    drifting   back 

railroad  track   on   an   elevated   wooden  onto   the   track,   where   the   cars   them- 

wharf  on  which  coal  cars  were  run  to  selves  were  provided  with  all  the  appli- 

be  unloaded.     Norfolk  &  W.  R.   Co.  v.  ances  necessary  to  keep  them  stationary. 

Oilmm    (1891)    88   Va.   239,    13    S.   E.  U  Grattis  v.  Kansas  City,  P.  &  G.  R. 

475.  Co.   (1900)   353  Mo.  380,  48  L.R.A.  399, 

li  Chicago  &  E.  I.  R.  Co.  v.  Driscoll  77  Am.  St.  Rep.  721,  55  S.  W.  108. 

(1898)    176  111.  330,  52  N.  E.  921,  re-  See  note  to  Dolge  v.  Northern  P.  R. 

versing    (1897)     70    111.    App.    91    and  Co.  26  L.R.A.  (N.S.)    600. 

see  Chicago,  M.  <t  St.  P.  R.  Co.  v.  Riley  15  Chicago    d    A.    B.    Co.    v.    Hou^e 

(1906)    76  C.  C.  A.  107,  145  Fed.  137,  (1898)    372  111.  601,  50  N.  E.  151,  af- 

7  A.  &  E.  Ann.  Cas.  327    (location  of  firming  (1896)  71  111.  App.  147;  Tillson 

switch  stand).  v.  Maine  G.  R.  Co.   (1907)   102  Me.  463, 

The  proper  throw  necessary  for  a  split  67  Atl.  407. 

switch    in    railway   construction    is    an  16  Donald    v.    Brand     ( 1862 )     24    Sc. 

engineering     proposition,     to     be      de-  Sess.  Cas.  2d  series,  295. 

termined  by  properly  qualified  engineers,  l?  East  Tennessee,  V.  &  G.  R.  Co.  v. 

and  the  verdict  of  a  jury  or  the  opinion  Ourley  (1883)  12  Lea,  46. 

of  judges   cannot  be   substituted  there-  13  Coleman  v.  Wilmington,  C.  &  A.  R. 

for.    Dolgew.  Northern  P.  R.  Co.  (3909)  Co.    (3886)    25  S.  C.  446,  60  Am.  Rep. 

107  Minn.  242,  26  L.R.A. (N.S.)  600,  119  53  6;   Birmingham  R.  cE  Electric  Go.  v. 

N.  W.  3066.  Allen    (1892)    99    Ala.   359,   20   L.R.A. 

i3Heimtt   V.   Flint   &   P.    M.   R.   Co.  457,    33    So.    8;    Rombough    v.    Baloh 

(3887)   67  Mich.  61,  34  N.  W.  659.  (1900)    27  Ont.  App.  Rep.  32. 

In    Delaware,    L.    &    TF.    R.    Go.    v.  19  Rosenlaum  v.  St.  Paul  &  D.  R.  Go. 

Troxell    (1930)    305   C.   C.   A.  593,   383  (3888)    38  Minn.   373,  8  Am.  St.  Rep. 

Fed.  373,  reversing  (1930)  380  Fed.  873,  653,  36  N.  W.  447. 

it  was  held  that  the  company  was  not  20  Bennett    v.    Long    Island    R.    Co. 

liable   for   failure   to   have   a  derailing  (3900)  163  N.  Y.  1,  57  N.  E.  79. 
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[A  railroad  company  is  required  to  exercise  more  diligence  to  keep 
its  tracks  in  suitable  condition  in  large  yards  than  it  would  be  out  in 
the  country.*' 

A  switch  yard  cannot  be  said  to  be  faulty  simply  because  the 
point  of  clearance  is  about  100  or  110  feet  from  the  frog.**] 

968.  [69]  Track  considered  as  a  footway  for  servants. — (See  also 
§  984,  post.) — a.  Location. — The  refusal  of  the  courts  to  allow  juries 
to  consider  the  question  whether  the  location  of  tracks  was  negligent 
has  sometimes  been  put  upon  the  ground  that,  as  to  permanent  con- 
ditions which  are  visible,  a  master  is  at  liberty  to  arrange  his  plant 
as  he  thinks  proper.'  See  chapter  xxxviii.^  ante.  But  evidence  go- 
ing to  show  the  existence  of  a  trap  would  doubtless  be  regarded  in  all 
jurisdictions  as  introducing  an  element  which  would  render  the  lia- 
bility of  the  master  a  question  for  the  jury.^ 

The  broad  doctrine  has  also  been  laid  down  that  culpability  may 
be  inferred  where  adjacent  tracks  are  so  close  together  that  cars  can- 
not pass  on  one  of  them  without  endangering  the  employees  who  are 
handling  the  cars  on  the  other.^    But  in  the  absence  of  some  special 


21  CJwctaw,  O.  &  G.  R.  Co.  v.  Tennes- 
see (1902)  53  C.  C.  A.  497,  116  Fed.  23, 
affirmed  in  (1903)  191  U.  S.  326,  48  L. 
ed.  20],  24  Sup.  Ct.  Rep.  99. 

^^  Peters  v.  Bessemer  &  h.  E.  R.  Co. 
(1909)   225  Pa.  307,  74  Atl.  61. 

1  As,  where  the  tracks  in  a  yard  are 
located  on  a  very  sharp  curve.  Tuttle 
V.  Detroit,  G.  B.  &  M.  R.  Co.  (1887) 
122  U.  S.  189,  30  L.  ed.  1114,  7  Sup.  Ct. 
Rep.  1166. 

As,  where  the  tracks  leading  out  of 
the  car  shed  of  a  street  railway  com- 
pany were  placed  so  close  together  and 
so  curved  in  opposite  directions  that 
cars  came  together.  Goldthwait  v.  Eav- 
erhill  &  G.  Street  R.  Co.  (1894)  160 
Mass.  554,  36  N.  B.  486. 

Where  no  more  appears  than  the  sim- 
ple, isolated  fact  that  an  ash  pit  and 
water  plug  were  so  located,  relatively 
to  each  other,  that  the  locomotive  could 
take  water  and  be  freed  from  its  ashes 
at  the  same  time,  it  is  error  to  submit 
to  the  jury  the  question  whether  the 
yard  was  improperly  constructed  and 
unreasonably  dangerous  for  an  em- 
ployee hired  to  shovel  the  ashes  out  of 
the  pits.  ReicTiel  v.  'Neio  York  C.  &  H. 
R.  R.  Co.  (1892)  130  N.  Y.  682,  29  N. 
E.  763. 

A  railroad  company  is  not!  liable 
for   injuries    to   an   experienced   brake- 


man,  who  had  been  employed  on  the 
road  for  a  year  and  was  generally  fa- 
miliar with  it,  and  who  was  struck  by 
a  box  car  standing  on  a  aide  track  used 
for  the  storage  of  cars,  as  he  was  climb- 
ing a  ladder  of  a  passing  freight  car, 
although  the  distance  between  the  bod- 
ies of  the  car  was  less  than  2J  feet, 
and  between  their  eaves  less  than  2 
feet,  where  the  accident  occurred  in  the 
daytime,  and  the  cars  did  not  differ  in 
width,  or  otherwise,  from  ordinary  box 
cars,  and  could  have  been  seen  by  him 
if  he  had  looked,  and  there  was  nothing 
unusual  in  the  conditions  existing  at 
the  time  of  the  accident.  Vining  v. 
New  York  &  N.  E.  R.  Co.  (1897)  167 
Mass.  539,  46  N.  E.  117. 

2  As,  where  adjacent  tracks  curve  ir- 
regularly (Mohr  V.  Lehigh  Valley  R. 
Co.  [1900]  55  App.  Div.  176,  66  N.  Y. 
Supp.  899 )  ;  or  where  adjacent  tracks 
are  constructed  about  18  inches  closer 
together  than  is  usual.  Yorhees  v. 
Lake  Shore  &  M.  S.  R.  Co.  (1899)  193 
Pa.  115,  44  Atl.  335. 

3  Pennsylvania  Co.  v.  McCormack 
(1891)  131  Ind.  250,  30  N.  E.  27.  The 
defendant  admitted  that  it  would  have 
been  responsible  if  the  obstruction  had 
been  permanent,  but  the  court  said  that 
it  was  its  duty  to  anticipate  the  possi- 
bility that  sooner  or  later  cars  might 
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feature  like  that  just  referred  to,  this  decision  would  probably  not  be 
accepted  as  good  law  in  all  jurisdictions. 

h.  Roadbed  and  ties  considered  as  a  footway. — In  Pennsylvania 
the  broad  rule  has  been  enunciated  that  a  railway  company  owes  no 
duty  to  its  employees  to  maintain  a  safe  footway  along  its  roadbed. 
But,  so  far,  this  doctrine  seems  to  have  been  applied  only  in  cases 
where  the  injury  resulted  from  a  want  of  ballasting.*  In  the  second 
case  cited  the  rule  was  declared  to  be  the  same,  whether  the  condition 
of  the  main  track  or  of  a  siding  was  in  question. 

In  New  York,  also,  it  has  been  declared  in  unqualified  terms  that 
railroad  tracks  are  not  ballasted  for  the  purpose  of  making  them 
safer  for  brakemen  to  walk  upon,  but  for  the  purpose  of  making 
them  safe  and  firm  for  the  passage  of  trains.^  But  the  injury  in 
the  case  enunciating  the  doctrine  was  received  on  a  side  track,  and 
it  remains  to  be  seen  whether  this  court  will  explicitly  affirm  the 
Pennsylvania  doctrine,  when  the  question  of  a  possible  difference  in 
the  extent  of  the  obligations  with  reference  to  main  tracks  and  side 
tracks  is  presented  and  discussed. 

In  other  jurisdictions  the  expressions  of  opinion  have  been  re- 
stricted to  an  assertion  of  the  doctrine  that  the  want  of  ballasting 
imports  no  negligence  where  the  injury  was  received  on  a  side  track.* 

have  to   pass   each   other   at   ea^ch   and  accept    the    contention    of    defendant's 

every  point  on  the  two  tracks,     [t  was,  counsel,  that  the  company  owed  no  duty 

therefore,   no  defense  that   the   persons  to    make    its    side    tracks    perfect,    and 

whose  acts  brought  the  cars  into  such  held  that  a  freight  brakeman  does  not 

dangerous   proximity   were   coemployees  necessarily  assume  the  risk  of  a  danger- 

of  the  person  injured.  ous  hole  in  the  roadbed  of  a  side  track, 

i^  Philadelphia  d  B.  R.  Co.  v.  Sohertle  although   it   is   his   duty   to   exercise   a 

( 1881 )    95  Pa.  455 ;  Kerrigan  v.  Penn-  higher  degree  of  care  at  a  strange  place, 

sylvania  R.  Co.    (1899)    194  Pa.  98,  44  or  on  a  side  track,  than  upon  the  main 

Atl.  1069.     See  also  Chicago  &  E.  R.  Co.  track.    This  case  was  followed  in  Louis- 

V.  Dinius  (1908)   170  Ind.  222,  84  N.  E.  ville  &   N.   R.   Co.   v.   Bowcock    (1899) 

9.  107  Ky.   223,  51   S.  W.  580,  rehearing 

5  Finn^;ll  v.  Delaware,  L.  A.  W.  R.  Co.  denied  in  107  Ky.  233,  53  S.  W.  262, 
(1892)    129  N.  Y.  669,  29  N.  E.  825.  where  the   employee  was   injured  on   a 

6  Batter'son  v.  Chicago  £  0.  T.  R.  Co.  side  track  at  a  small  station,  which, 
(1884)  53  Mich.  127,  18  N.  W.  584;  like  other  side  tracks  on  the  same 
O'Donnell  v.  Duluth,  8.  8.  d  A.  R.  Co.  road,  was  not  surfaced  up. 

(1891)  89  Mich.  174,  50  N.  W.  801;  In  Mueller  v.  Lake  Shore  £  M.  8.  R. 
Pennsylvania  Co.  v.  ITankey  (1879)  Co.  (1895)  105  Mich.  487,  63  N.  W. 
93  111.  580;  Atchison,  T.  &  8.  F.  R.  Co.  416,  there  was  held  to  be  a  variance, 
V.  Alsdurf  (1893)  47  111.  App.  200  where  the  allegation  was  that  the  plain- 
(but  see  the  Illinois  case  cited  in  note  tiff,  while  coupling  cars,  was  injured  by 
9,  infra)  ;  Ragon  v.  Toledo,  A.  A.  <&  N.  the  defendant's  negligence  in  not  bal- 
M.  R.  Co.  (1893)  97  Mich.  265,  37  Am.  lasting  the  track,  and  the  evidence  was 
St.  Rep.  336,  56  N.  W.  612,  modifying  that  the  injury  was  due  to  the  plain- 
effect  of  what  was  said  in  the  first  ap-  tiff's  putting  his  arm  between  the  dead- 
peal  (1892)  91  Mich.  379,  51  N.  W.  woods,  where  it  would  be  caught  when 
1004,  where  the  court  had  declined  to  the  cars  met. 
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The  decisions  to  this  effect  proceed  partly  upon  the  theory  that  the 
conditions  are  known  to  the  servants  (chapter  xl.,  ante),  and  that 
they  will  use  such  care  as  may  be  requisite  to  preserve  their  footing, 
and  partly  upon  the  theory  that  there  is  no  obligation  to  make  an 
instrumentality  safe,  except  for  the  particular  purpose  for  which 
it  is  supplied.    See  §  921,  ante. 

Several  courts  hold  the  action  to  be  maintainable  where  a  servant 
stumbles,  or  has  his  feet  caught,  owing  to  the  fact  that  the  spaces  be- 
tween the  ties  are  not  properly  ballasted, — at  all  events,  if  the  acci- 
dent happens  within  the  limits  where  the  switching  is  commonly 
done.  Some  cases  proceed  on  the  ground  that  the  usage  of  most 
companies  is  to  ballast  their  tracks.'  See  chapter  xxxix.,  ante.  But 
the  same  conclusion  has  been  reached  in  cases  where  this  factor  has 
been  tacitly  ignored,  or  explicitly  denied  to  be  of  any  significance. 

Injuries  due  to  dangerous  conditions,  other  than  those  created  by 


"f  Illinois  C.  R.  Co.  v.  Sanders  (1897) 
366  111.  270,  46  N.  E.  799;  Preston  v. 
Central  R.  &  Bkg.  Co.  (1890)  84  Ga. 
588,  11_S.  E.  143  (here  the  ties  were, 
also,  too  close  together). 

8  St.  Louis,  I.  M.  &  8.  R.  Co.  v.  Rol- 
lins (1893)  57  Ark.  377,  21  S.  W.  886 
(here  it  appeared  that  the  track  was 
more  dangerous  than  usual  at  the  place 
of  the  accident,  and  that  defendant  had 
filled  the  spaces  in  some  of  its  yards, 
but  there  do  not  seem  to  be  differenti- 
ating facts)  ;  San  Antonio  &  A.  P.  R. 
Co.  V.  Brooking  (1899)  —  Tex.  Civ. 
App.  — ,  51  S.  W.  537. 

In  Little  Rock  £  M.  R.  Co.  v.  Moseley 
(1893)  6  C.  C.  A.  225,  12  U.  S.  App. 
514,  56  Fed.  1009,  it  seems  to  be  as- 
sumed that  it  was  negligent  to  leave  a 
space  at  the  end  of  the  ties  unfilled. 
The  question  discussed  was  whether  the 
plaintiff  had  notice  of  the  conditions. 

In  Illinois  C.  R.  Co.  v.  Gozby  (1898) 
174  111.  109,  50  N.  E.  1011,  it  was  laid 
down  in  general  terms  that  a  railway 
company  is  bound  to  see  that  its  tracks, 
within  switch  yards  and  other  places 
where  switching  is  to  be  done,  are  bal- 
lasted up  to  a  level  with  the  bottom  of 
the  rails ;  though  the  specific  ruling  was 
merely  that  negligence  might  be  in- 
ferred from  evidence  that  the  spaces 
between  ties  near  a  switch  were  not 
filled  for  a  distance  of  10  or  12  feet, 
where  there  was  no  necessity  for  leav- 
ing them  unfilled. 

In  Lake  Erie  &  W.  R.  Co.  v.  Morris- 
sey   (1898)    177  111.  376,  52  N.  E.  299, 


it  was  also  declared  to  be  negligent  to 
leave  a  side  track  without  ballast.  In 
both  the  eases  last  cited  the  contention 
that  it  was  a  common  practice  to  omit 
the  ballasting  was  rejected.  Since,  how- 
ever, the  want  of  ballasting  creates  an 
obvious  risk,  no  less  than  the  want  of 
blocking  in  a  frog,  the  Illinois  court 
seems  to  be  somewhat  inconsistent  in 
allowing  a  servant  to  recover  for  in- 
juries caused  by  the  former  condi- 
tion, and  not  for  injuries  caused  by  the 
latter.  (See  next  subd.  note  18.)  The 
Illinois  cases  cited  post  seem  also  to 
conflict  with  Pennsylvania  Co.  v.  Han- 
key  (1879)  93  111.  580.  Although  the 
actual  ruling  there  was  merely  as  to 
the  admissibility  of  evidence  of  a  usage 
not  to  ballast  side  tracks,  the  reason- 
ing of  the  court  certainly  justifies  the 
inference  that  the  want  of  ballasting 
was  not  regarded  as  negligence.  And 
such  seems  to  be  the  construction  put 
upon  the  case  in  Finnell  v.  Delaware,  L. 
&  W.  R.  Co.  (1892)  129  N.  Y.  669,  29 
N.  E.  825.  Strange  to  say,  it  is  not  re- 
ferred to,  either  in  the  two  later  deci- 
sions of  the  supreme  court  or  in  the  de- 
cision of  the  appellate  court  cited  in 
note  6,  supra. 

In  one  case  the  company  was  held 
liable  for  injuries  caused  by  an  unbal- 
lasted side  track  on  a  part  of  a  road 
which  had  been  completed,  although, 
up  to  that  time,  it  had  been  used  only 
for  construction  purposes.  Gulf,  C.  & 
8.  F.  R.  Co.  v.  Redeker  (1886)  67  Tex. 
181,  2  S.  W.  513. 
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want  of  ballasting,  have  sometimes  been  denied  to  be  actionable,  but 
not  on  the  general  ground  assigned  by  the  Pennsylvania  court.^ 

On  the  other  hand,  there  are  numerous  other  decisions  which  are 
directly  and  uneqiiivocally  inconsistent  with  the  broad  theory  of  that 
court,  that  the  track  need  not  be  made  safe  as  a  footway.^" 

It  would  doubtless  be  held  everywhere  that  negligence  may  be  in- 


9  In  one  case  the  court  was  of  the 
opinion  that  train  hands  should  be  able 
to  avoid  open  water  ways.  Couoh  v. 
Charlotte,  C.  &  A.  R.  Co.  (1884)  22  S. 
C.  557.     See  §  926,  note  6,  ante. 

In  another,  it  was  denied  to  be  negli- 
gent to  leave  a  space  between  the  plank- 
ing on  a  crossing,  inasmuch  as  the 
conditions  thus  created  were  visible. 
Oleason  v.  New  York  &  N.  E.  R.  Co. 
(1893)   159  Mass.  68,  34  N.  E.  79. 

For  the  same  reason  recovery  has 
been  denied  where  a  servant,  while 
•coupling  cars,  was  injured  through 
stepping  into  one  of  several  ditches  by 
which  a  yard  was  drained.  De  Forest 
v.  Jeicett  (1882)  88  N.  Y.  264,  distin- 
guishing Plank  V.  New  York  G.  £  B.  R. 
R.  Co.  (1873)  1  Thomp.  &  C.  319,  af- 
firmed in  (1875)  60  N.  Y.  607  {infra, 
note  10),  on  the  ground  that  in  the 
earlier  case  the  servant  had  no  knowl- 
edge of  the  conditions. 

In  one  case  the  risk  of  falling  into  a. 
properly  located  cattle  guard  has  been 
held  to  be  an  ordinary  one.  Henderson 
V.  Coons  (1889)   31  111.  App.  75. 

10  Negligence  has  been  held  to  be  im- 
putable to  the  defendant  under  the  fol- 
lowing circumstances:  Where  ties  are 
left  projecting  a  foot  further  outside 
the  rail  than  the  regulation  distance, 
the  consequence  being  that  an  employee 
is  injured  in  alighting  from  a  train. 
WUtcher  v.  Boston  &  M.  R.  Go.  ( 1899 ) 
70  N.  H.  242,  46  Atl.  740  (here  long 
switch  ties  had  been  allowed  to  remain 
after   switch  rails  had  been  removed). 

Where  the  space  between  a  crossing 
plank  and  the  rail  next  it  is  of  such  a 
width  that  brakemen  and  others  are 
in  danger  of  having  their  feet  caught  in 
it.  Louisville  &  N.  R.  Go.  v.  Johnson 
(1897)  27  C.  C.  A.  367,  53  U.  S.  App. 
381,  81  Fed.  679;  St.  Louis  &  8.  F.  R. 
Go.  V.  Keller  (1900)  10  Kan.  App.  480, 
62  Pac.  905. 

Where  a  signal  wire  in  a  yard  is  not 
covered.  Indiana,  L  &  1.  R-  Go.  v. 
Bundy  (1899)  152  Ind.  590,  53  N.  E. 
175    (nonconformity  with  usage). 


Where  a  switch  rod  is  not  close 
enough  to  the  ground  to  enable  employ- 
ees having  occasion  to  pass  over  it,  to 
do  so  safely,  in  the  exercise  of  reason- 
able care.  Hannah  v.  Connecticut  River 
R.  Co.  (1891)  154  Mass.  529,  28  N.  E. 
682  (arrangement  denied  to  be  neces- 
sar;",  as  matter  of  law). 

\'V'here  ditches,  culverts,  cattle  guards, 
etc.,  in  a  yard,  or  at  any  point  on  the 
roadbed  where  employees  are  apt  to  go 
in  switching  and  coupling  cars,  are  left 
uncovered,  and  employee  falls  into 
them.  Plank  v.  New  York  C.  d  H.  R.  R. 
Co.  (1873)  1  Thomp.  &  0.  319,  affirmed 
in  (1875)  60  N.  Y.  607;  Franklin  v. 
Winona  &  St.  P.  R.  Go.  (1887)  37  Minn. 
409,  5  Am.  St.  Rep.  850,  34  N.  W.  898; 
West  V.  Southern  P.  Go.  (1898)  29  C. 
C.  A.  219,  56  U.  S.  App.  323,  85  Fed. 
392 ;  Millen  v.  New  York  C.  &  H.  R.  R. 
Go.  (1897)  20  App.  Div.  92,  46  N.  Y. 
Supp.  748  (ditch  8  to  10  inches  deep 
and  14  inches  wide)  ;  Hollenbeck  v.  Mis- 
sowri  P.  R.  Go.  (1897)  141  Mo.  97,  38 
S.  W.  723,  affirmed  in  banc  in  141  Mo. 
113,  41  S.  W.  887  (ditch  from  4  to  6 
inches  deep)  ;  Hennesey  v.  Chicago  £ 
N.  W.  R.  Go.  (1898)  99  Wis.  109,  74 
N.  W.  554  (open  ditch  10  inches  wide 
and  8  deep)  ;  Davidson  v.  Southern  P. 
R.  Go.  (1890)  44  Fed.  476  (ditch  ex- 
tending across  the  track)  ;  Peoria,  D.  & 
E.  R.  Co.  V.  Puckett  (1892)  42  III.  App. 
642  (here  the  fact  that  the  position  of 
a  cattle  guard  was  unnecessary  was  em- 
phasized) ;  Fredenburg  v.  Northern  G. 
R.  Co.  (1889)  114  N.  Y.  582,  11  Am.  St. 
Rep.  697,  21  N.  E.  1049  (here  an  open 
cattle  guard  was  treated  as  a  trap)  ; 
Galveston,  E.  &  S.  A.  R.  Go.  v.  Slinkard 
(1897)  17  Tex.  Civ.  App.  585,  44  S.  W. 
35  (nonconformity  with  usage  to  cover 
cattle  guards  within  yard  limits)  ;  Wi- 
bel  V.  Illinois  C.  R.  Co.  (1910)  155  111. 
App.  349  (track  not  ballasted  at  cross- 
ing)- 

A  cattle  guard  erected  In  accordance 
with  a  statute  must  be  one  which  will 
not  endanger  employees  engaged  in 
coupling  cars.  .Ford  v.  Chicago,  R.  I.  & 
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ferred  from  the  existence  of  an  isolated  hole  between  the  ties,  even 
in  a  side  track.  This  would  clearly  constitute  a  pitfall,  and  let  in 
the  operation  of  the  paramount  principle  discussed  in  §§  956,  957, 

c.  Frogs  and  guard  rails. — The  position  taken  in  some  jurisdic- 
tions seems  to  be  that  a  jury  may  properly  infer  negligence  from 
the  mere  fact  that  a  frog  or  a  guard  rail  was  not  blocked.^^  The 
obvious  complement  of  the  doctrine  is  that  a  court  cannot  say,  as  a 

P.  R.  Co.  (1894)  91  Iowa,  179,  24  St.  P.  R.  Co.  (1891)  80  Wis.  299,  50 
L.R.A.  657,  59  N.  W.  5,  second  appeal  N.  W.  99;  McManus  v.  Oregon  Slwrt 
(1898)  106  Iowa,  85,  75  N.  W.  650,  lAne  R.  Co.  (1906)  118  Mo.  App.  152, 
reversing  on  rehearing  (1897)  71  N.  W.    94  S.  W.  743. 

332  cattle  guard,  at  a  place  where  cars  A  railroad  company  may  be  found 
had  frequently  to  be  coupled,  held  not  to  be  negligent  in  maintaining  un- 
to be  properly  constructed,  where  it  was  blocked  frogs  in  a  yard  where  employ- 
built  of  ties  laid  across  the  track  over  ees  are  required,  to  move  about  in 
a  trench  3  feet  deep ) .  switching  and  making  up  trains.   Korab 

In  an  action  for  injuries,  caused  by  v.  Chicago,  R.  I.  &  P.  R.  Go.  (1910)  149 
stumbling  over  a  ground  switch,  it  is  Iowa,  711,  —  L.R.A. (N.S.)  — ,  128  N. 
error  to  instruct  a  jury  that  It  is  the    W.  529. 

legal  duty  of  a  railway  company  to  fur-  A  case  which  tends  to  support  the 
nish  a  suitably  lighted  yard.  It  is  for  same  view  is  Union  P.  R.  Co.  v.  James 
the  jury  to  say  whether  it  was  neces-  (1896)  163  U.  S.  485,  41  L.  ed.  236,  16 
sary,  under  the  circumstances,  to  have  Sup.  Ct.  Rep.  1109,  but  the  actual  rul- 
the  yard  lighted,  in  order  that  it  might  ings  were  on  points  of  procedure, 
be  reasonably  safe.  Oalveston,  H.  &  8.  And  the  case  of  Southern  P.  Co.  v. 
A.  R.  Co.  V.  English  (1900)  —  Tex.  Seley  (1894)  152  U.  S.  145,  38  L.  ed. 
Civ.  App.  — ,  59  S.  W.  626.  391,    14    Sup.    Ct.    Rep.    530,    note    17, 

11  So  conceded  in  Ragon  v.  Toledo,  A.  infra,  seems  to  commit  the  supreme 
A.  £  N.  M.  R.  Co.  (1893)  97  Mich.  265,  court  to  the  theory  that  evidence  mere- 
37  Am.  St.  Rep.  336,  56  N.  W.  612.  See  ly  of  the  want  of  blocking  is  not  enough 
also  Northern  P.  R.  Co.  v.  Tester  to  establish  culpability. 
(1894)  11  C.  C.  A.  332,  27  U.  S.  App.  In  International  &  G.  N.  R.  Go.  v 
316,  63  Fed.  527  (hole  covered  by  slush  Bell  (1889)  75  Tex.  50,  12  S.  W.  321, 
and  snow,  when  plaintiflf  stepped  into  the  court  reversed  a  judgment  for  a 
it)  ;  Missouri  P.  R.  Co.  v.  Jones  (1889)  brakeman,  based  on  a  finding  that  the 
75  Tex.  151,  16  Am.  St.  Rep.  879,  12  S.  company  was  negligent  as  regards  the 
W.  972  (deep  holes,  made  by  throwing  manner  in  which  the  guard  rail  was 
out  dirt  between  ties).  Compare  facts  laid  with  respect  to  the  track  rail,  but 
in  Illinois  G.  R.  Co.  v.  Gozby  (1898)  the  reversal  was  merely  on  the  ground 
174  111.  109,  50  N.  E.  1011.  And  see  that  the  instructions  had  imposed  too 
Barnes  v.  British  Columbia  Copper  Go.  high  a  degree  of  diligence  on  the  com- 
(1909)   14  B.  C.  397.  pany,  and  it  is  not  apparent  from  the 

18  Sherman  v.  Chicago,  M.  &  St.  P.  R.  report  what  precise  precautions  it  was 
Co.  (1885)  34  Minn.  259,  25  N.  W.  contended  that  the  company  should 
593 ;  Trott  v.  Chicago,  R.  7.  &  P.  R.  Co.  have  adopted.  In  a  case  where  the  un- 
(1901)  115  Iowa,  80,  86  N.  W.  33;  blocked  frog  was  a  part  of  a  turnout 
Mayes  v.  Chicago,  R.  I.  &  P.  R.  Co.  laid  down  for  a  temporary  purpose  near 
(1884)  63  Iowa,  562,  14  N.  VF.  340,  19  a  switching  yard,  it  was  held  that  evi- 
N.  W.  680;  Hamilton  v.  Rich  Hill  Coal  dence  of  a  general  order  issued  by  the 
Min.  Go.  (1891)  108  Mo.  364,  18  S.  W.  defendant  to  block  all  frogs  was  compe- 
977 ;  Missouri  P.  R.  Go.  v.  Baxter  tent,  but  not  conclusive  evidence  of  neg 
(1894)  42  Neb.  793,  60  N.  W.  1044;  ligence  in  leaving  the  frog  in  question 
O'Neill  V.  Chicago,  R.  I.  &  P.  R.  Co.  without  any  blocking  Goates  v  Bur 
(1901)  62  Neb.  358,  60  L.  R.  A.  443,  86  lington,  G.  R.  &  N.  R.  Go  (1883)  62 
N.  W.  1098 ;   Holum  v.  Chicago,  M.  &    Iowa,  486,   17  N.  W.  760. 
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matter  of  law,  that  culpability  is  imputable  where  nothing  more 
appears  than  that  there  was  a  want  of  blocking.'^ 

Another  view  is  that  the  servant,  in  order  to  make  good  his  right 
to  recover,  must  do  more  than  merely  establish  the  want  of  blocking. 
That  is  to  say,  he  has  the  burden  of  proving  that  frogs,  etc.,  are  not 
reasonably  safe  for  the  purposes  which  they  are  designed  to  sub- 
serve,^* and  must  also  show  that,  on  the  whole,  the  use  of  the  block 
would  be  prudent,  in  that  it  would  guard  against  dangers  in  one 
direction,  without  the  introduction  of  new  perils  in  another. ^^  See 
§  934,  ante.  He  cannot  recover  merely  upon  evidence  that  an  in- 
crease of  safety  is  obtained  by  using  blocks.^®    See  §  931,  ante. 

In  many  of  the  cases  the  circumstances  with  reference  to  which 
the  question  of  reasonable  safety  has  been  considered  has  been  the 
common  usage  of  railway  companies.  In  order  to  estimate  the  doc- 
trinal significance  of  these  decisions,  the  theory  held  by  the  courts 
which  rendered  them  must  be  taken  into  account.  In  some  jurisdic- 
tions, as  shown  in  chapter  xxxix.,  ante,  proof  that  it  is  the  common 


The  following  vigorous  argument  by 
Lewis,  J.,  in  his  dissenting  opinion  in 
Richmond  &  D.  R.  Co.  v.  Risdon  (1893) 
87  Va.  335,  12  S.  E.  786,  is  worth  quot- 
ing: "That  the  frogs  were  dangerous  is 
not  disputed.  But  it  is  contended  that 
they  were  of  the  standard  pattern,  and 
that  that  fact  of  itself  repels  the  im- 
putation of  negligence.  From  this  view 
I  dissent.  If  a  standard  frog,  unguard- 
ed, and  situated,  as  this  one  was,  in  a 
place  where  there  are  many  trades,  and 
where  ears  are  shifted  at  all  hours  of 
the  day  and  night,  is  not  reasonably 
safe,  then  the  company,  in  allowing  it 
to  remain  unguarded,  was  guilty  of 
negligence,  and  the  jury  rightly  so 
found.  Nor,  upon  this  point,  are  we 
left  to  inference.  The  expert  evidence 
for  the  plaintiflF  is  conclusive  that  the 
dangerous  condition  of  the  frogs  could 
easily  have  been  guarded  against  by  the 
device  of  'filling'  them  with  cinders, 
which  simple  and  inexpensive  method 
renders  them  safe  to  those  whose  duties 
call  them  upon  the  track,  and  at  the 
same  time  does  not  interfere  with  their 
ordinary  use.  The  witness  Perry,  who 
for  a  number  of  years  was  in  the  em- 
ploy of  the  defendant  company  as  road- 
master,  testifies  that  at  terminal  points, 
or  in  yards  where  much  shifting  is  done, 
the  frogs  ought  always  to  be  filled,  as  a 
protection  to  switchmen;  and  this  is 
so  well  understood,   he   says,  that  the 


laws  of  some  states  expressly  require  it 
to  be  done.  And  why  should  they  not 
be  filled?  Why  should  the  servant  be 
exposed  to  unnecessary  risks  that  can 
so  easily  be  guarded  against?  Is  the 
rule  that  the  master  must  exercise  rea- 
sonable or  ordinary  care  a  meaningless 
pharse, — a  mere  jingle  of  words?  I 
think  not." 

See  note  to  Cooper  v.  Baltimore  & 
0.  R.  Co.  16  L.R.A.(N.S.)  715. 

13  Missouri  P.  R.  Co.  v.  Lewis  ( 1888 ) 
24  Neb.  848,  2  L.R.A.  67,  40  N.  W.  401. 

14  Spencer  v.  New  York  G.  &  H.  R.  R. 
Co.  (1893)  67  Hun,  196,  22  N.  Y.  Supp. 
100;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Lon- 
ergan  (1886)  118  111.  41,  7  N.  E.  55; 
NetoKn.  v.  St.  Louis  &  S.  F.  R.  Co. 
(1909)    222   Mo.   375,    121    S.   W.    125. 

16  McOinnis  v.  Canada  Southern 
Bridge  Co.  (1882)  49  Mich.  466,  13  N. 
W.  819. 

16  Chicago,  R.  I.  &  P.  R.  Co.  v.  Loner- 
gan  (1886)  118  111.  41,  7  N.  E.  55; 
Huhn  v.  Missouri  P.  R.  Co.  (1887)  92 
Mo.  440,  4  S.  W.  937;  Chicago,  B.  &  Q. 
R.  Co.  V.  Smith  (1885)  18  111.  App. 
119;  Lake  Shore  &  M.  S.  R.  Co.  v.  Mc- 
Cormiclc  (1881)  74  Tnd.  440  (want  of 
blocking  here  declared  to  be  an  ordinary 
risk). 

It  is  not  negligence  to  use  a  piece  of 
wood  1  inch  thicker,  6  inches  wider,  and 
1  foot  longer  than  the  pieces  custom- 
arily used  for  the  purpose  of  blocking 
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usage  of  railway  companies  not  to  block  frogs  or  guard  rails  will 
prevent  recovery,  as  matter  of  law."  In  others,  such  evidence  is 
merely  treated  as  an  element,  proper  for  the  consideration  of  the 


jury." 

guard  rails.     Morris  v.  Duluth,  8.  8.  & 

A.  R.  Co.  (1901)  47  C.  C.  A.  661,  108 
Fed.  747. 

17  A  special  finding  that  the  frogs  of 
the  defendant  company  were  the  same 
as  those  used  by  the  principal  roads  in 
the  country  was  one  of  those  upon 
which  the  plaintiff's  right  to  recover 
was  denied  in  Lake  Shore  &  M.  8.  R.  Co. 
V.  McCormick  (]881)  74  Ind.  440.  To 
the  same  effect,  see  Richmond  &  D.  R. 
Co.  V.  Risdon  (1891)  87  Va.  335,  12 
S.  E.  786,  declaring  that  to  maintain 
unblocked  frogs  of  a  standard  pattern 
is  not  negligence;  and  Srrdth  v.  8t. 
Louis,  K.  G.  &  N.  R.  Co.  (1878)  69  Mo. 
32,  33  Am.  Rep.  484,  holding  a  railroad 
company  not  liable  for  injuries  caused 
by  a  guard  rail  of  a,  pattern  in  general 
use,  though  a  safe  one  might  have  been 
constructed.  (But  see  the  Missouri 
case  cited  in  the  next  note.) 

A  court  will  not  pronounce  a,  railway 
company  negligent,  where  no  proof  is 
given  that  blocked  frogs  are  a  device  in 
general  use  on  other  roads.  {Spencer  v. 
Weio  York  G.  &  H.  E.  R.  Co.  [1893]  67 
Hun,  196,  22  N.  Y.  Supp.  100;  Banks 
V.  Georgia  R.  &  Bkg.  Co.  [1901]  112  Ga. 
655,  37  S.  E.  992)  ;  Wahash  R.  Go.  v. 
Kithcart  (1906)  79  C.  C.  A.  150,  149 
Fed.  108,  9  Ann.  Cas.  497;  nor  where 
the  evidence  is  that  some  railway  com- 
panies adopt  and  some  reject  that  pre- 
caution (McNeil  V.  New  York,  L.  E.  & 
W.  R.  Co.  [1893]  71  Hun,  24,  24  N.  Y. 
Supp.  616)  ;  nor  where  the  larger  num- 
ber of  witnesses  testify  that  this  ar- 
rangement is  as  safe  as  blocking  [Kil- 
patrick  v.  Ghootaw  R.  Go.  [1901]  3 
Ind.  Terr.  635,  64  S.  W.  560)  ;  nor 
where  the  utmost  that  is  established  by 
the  plaintiff's  evidence  is  that  the  de- 
vice of  blocking  is  still  an  experiment, 
and  of  doubtful  practicability  {Chicago, 

B.  <S>  Q.  R.  Co.  V.  Smith  [1885]  18  111. 
App.  119;  Chicago,  R.  I.  &  P-  R.  Co. 
V.  Lonergan  [1886]  118  111.  41,  7  N.  E. 
55).  In  the  latter  case  the  court  said: 
"It  must  appear,  before  the  defendant 
can  be  held  liable,  that  the  switch  or 
turn-out,  as  constructed  and  used,  was 
not  reasonably  safe,  or  that  it  was  not 
constructed  with  the  usual  care  and 
skill.     An  employer  is  not  required  to 


change  his  machinery  in  order  to  apply 
or  adopt  every  new  invention.  The 
fact  that  a  few  of  the  railroads  of 
the  country  have  adopted  this  new  de- 
vice, or  that  the  defendant  has  used  it 
on  a  part  of  its  road,  is  not  enough  to 
establish  its  utility,  and  establish  negli- 
gence in  every  other  road  that  adheres 
to  the  old  system.  The  old  system  of 
constructing  switches  must  be  con- 
demned." It  was  accordingly  held  er- 
ror to  instruct  the  jury  that  the  law 
requires  a  railroad  company  to  use  rea- 
sonable and  ordinary  care  and  diligence 
in  providing  and  maintaining  reason- 
ably safe  structures,  tracks,  side  tracks, 
switches,  turn-outs,  etc.,  and  if  it  fails 
to  do  so,  and  an  injury  happens  in  con- 
sequence thereof  to  an  employee  in  the 
exercise  of  due  and  reasonable  care, 
then  the  railroad  company  would  be  lia- 
ble. The  specific  negligence  charged  in 
the  declaration  being  the  omission  to 
use  blocking,  such  an  instruction 
would  be  understood  by  the  jury  as 
laying  down  the  rule  that  the  company 
was  absolutely  required  to  use  blocks. 
(Mulkey,  Ch.  J.,  and  Shope  and  Ma- 
gruder,  JJ.,  dissent). 

In  Southern  P.  Co.  v.  Seley  (1894) 
152  U.  S.  145,  38  L.  ed.  391,  14  Sup. 
Ct.  Rep.  530,  it  was  held  error  to  refuse 
the  following  instruction:  "The  jury 
are  instructed  that,  if  they  find  from 
the  evidence  that  the  railroad  companies 
used  both  the  blocked  and  the  unblocked 
frog,  and  that  it  is  questionable  which 
is  the  safest  or  most  suitable  for  the 
business  of  the  roads,  then  the  use  of 
the  unblocked  frog  is  not  negligence, 
and  the  jury  are  instructed  not  to  im- 
pute the  same  as  negligence  to  the  de- 
fendant, and  they  should  find  for  the 
defendant."  The  decision  of  the  ter- 
ritorial court  in  this  case  is  reported 
in  (1890)  6  Utah,  319,  23  Pac.  751, 
where  it  was  held  negligence  not  to 
have  blocking.  Bourgeault  v.  Grand 
Trunk  R.  Co.  (1891)  Mont.  L.  R.  5 
Super.  Ct.  249,  possibly  depends,  on 
the  same  considerations  as  the  above- 
cited  cases,  but  its  rationale  is  not 
apparent  from  the  very  brief  judgment. 

18  In    Euhn    v.    Missouri    P.    R.    Co. 
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A  conception  sometimes  relied  upon  has  been  that  the  risk  created 
by  the  unblocked  frog  was  obvious,  and  therefore  assumed.  In  one 
case,  this  seems  to  stand  as  the  specific  and  differentiating  reason 
upon  which  recovery  was  denied.^'  But  most  of  the  decisions  in 
which  phraseology  indicative  of  the  conception  is  employed  emanated 
from  courts  of  which  at  least  a  part  would  deny  the  master's  liability, 
even  apart  from  this  consideration.^" 

In  the  case  of  an  inexperienced  minor,  it  is  the  duty  of  a  rail- 
way company  to  warn  him  as  to  the  risks  incident  to  unblocked 
frogs.  ^^ 

Where  a  railway  company  has  been  in  the  habit  of  blocking  its 
guard  rails  at  some  particular  place,  there  is  a  special  ground  for 
charging  it  with  negligence  in  failing  to  replace  the  blocking,  when 
forced  out  by  accident ;  ^^*  but,  even  conceding  there  is  a  duty, 
under  such  circumstances,  to  see  that  the  blocking  is  restored,  it  is 
plain  that,  upon  general  principles,  the  servant  caimot  recover  for 
an  injury  caused  by  the  want  of  the  blocking,  in  the  absence  of  evi- 
dence showing  that  it  had  been  displaced  so  long  that  the  company 
might,  by  the  exercise  of  reasonable  care,  have  discovered  its  ab- 
sence. 

ISTegligence  cannot  be  inferred  merely  from  the  fact  that  the  track 

(1887)   92  Mo.  440,  4  S.  W.  937,  it  waa  Sheets    v.    Chicago    &    I.    Goal    R.    Co. 

held    that    the    question    whether    the  (1894)    139    Ind.    682,    39   N.    E.    154; 

company  was  negligent  in  maintaining  McGinnis   v.    Canada   Southern    Bridge 

a  guard  rail  without  blocking  could  not  Co.     (1882)    49    Mich.    466,    13    N.    W. 

be    resolved    merely    by    showing    how  819;  Wahash  R.  Co.  v.  Kay  (1898)   152 

many   roads   used   blocks.  Ind.    392,    51    N.    E.    920     (unblocked 

It  was  held  in  Austin  v.  Chicago,  R.  frog)  ;    Burnham   v.    Concord   &   M.   R. 

I.  &  P.  R.   Go.    (1895)    93   Iowa,   236,  Co.  (1896)    68  N.  H.  567,  44  Atl.  750; 

61  N.  W.  849,  that  an  instruction  was  Narramore  v.  Cleveland,  C.  C.  &  St.  L. 

correct,   which   declared   that   a   brake-  R.  Co.  (1899)  48  L.E.A.  68,  37  C.  C.  A. 

man,  who  was  injured  through  catching  499,  96  Fed.  298 ;  Donegan  v.  Baltimore 

his  foot  in  a  space  left  unfilled  between  d  N.  Y.  R.  Co.   (1908)   91  C.  C.  A.  555, 

the  ties  on  each  side  of  the  bars  of  a  165  Fed.  869;   York  v.  St.  Louis,  I.  M. 

switch,  was  not  precluded  from  recover-  &  S.  R.  Go.    (1908)    86  Ark.  244,  110 

ing  by  proof  that  this  arrangement  was  S.  W.  803. 

customary.  ^'^^  Davis  v.  St.  Louis,  I.  M.  &  8.  R. 

19  Rush  V.  Missouri  P.  R.  Co.  (1887)  Go.   (1890)    53  Ark.  117,  7  L.R.A.  283, 

36  Kan.  129,  12  Pac.  582.  13    S.    W.    80;    s.    c.     (1892)     55    Ark. 

^Southern  P.    Go.   v.   Seley    (1894)  462,   18   S.   W.   628    (action  by   father 

152  U.  S.   145,  38  L.  ed.  391,  14  Sup.  of  servant). 

Ct.  Rep.  530;   Appel  v.  Buffalo,  N.  Y.  21a.  See  Chicago  &  A.  R.  Go.  v.  Seevers 

&  P.  R.  Co.   (1888)    111  N.  Y.  550,  19  (1905)    122   111.  App.   558. 

N.  E.  93 ;  Illinois  C.  R.  Go.  v.  Gamphell  ^^  Easkins  v.   Neio  York  C.  &  H.  R. 

(1897)     170    111.    163,    49    N.    E.    314;  R.  Co.    (1894)    79  Hun,  159,  29  N.  Y. 

Ames  V.   Lake  Shore  <&   M.   S.   B.   Go.  Supp.    274.     See    chapter   xliii.,    post. 

(1893)    135   Ind.   363,    35   N.   E.   117; 
M.  &  S.  Vol.  III.— 164. 
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would  have  been  safer  if  a  different  kind  of  rail  had  been  used  for  a 
guard  rail.'' 

d.  Side  tracks  and  yards. — (See  also  subd.  b^  supra.) — As  sidings 
with  their  appurtenances  of  switches,  turntables,  etc.,  are  essential 
to  the  operation  of  the  main  line  of  a  railroad  company,  the  duty 
of  the  master  in  regard  to  their  construction  and  maintenance  is  the 
same  as  that  which  is  incumbent  on  him  with  respect  to  the  main  line 
itself." 

83  Smith  V.  Bt.  Louis,  K.  0.  £  N.  R.  It  is  negligence  not  to  provide  a  pit,. 

Co.    (1878)    69    Mo.    32,   33   Am.   Rep.  over  which  to  place  engines  while  they 

484.  are    being   cleaned.     South   Florida   R. 

^'t  Elmer  v.  Locke   (1883)    135  Mass.  Go.   v.   Weese    (1893)    32   Fla.   212,   13 

575,   where   a  brakeman   was   held  en-  So.   436. 

titled  to  maintain  an  action  for  injuries  It  is  for  the  jury  to  say  whether  it 

occasioned  by  the  fall  of  a  trestlework,  was    negligence    to    construct    a    split 

supporting  a  portion  of  a  spur  track,  switch  with  the  rails  about  3f   inches 

which  was  intended  for  use  for  an  in-  apart,  so  that  they  were  likely  to  catch 

definite  period  of  time.     The  court  here  a  brakeman's   foot,   the   evidence   being 

distinguished   the    degrees    of    care    re-  that  they   could   have   been   set   within 

quired   in   the   case   of   permanent   and  2^  inches  of  each  other.    Brooke  v.  Chi^ 

temporary  structures.  cago,  R.  I.  &  P.  R.  Go.  (1890)  81  Iowa, 

Where  new  engines  are  put  into  use,  504,  47  N.  W.  74. 
so  much  larger  than  those  for  which  a  On  the  other  hand,  it  is  not  negligent 
turntable  was  originally  constructed  to  maintain  a  ground  switch  of  the  or- 
that,  when  they  are  being  turned,  they  dinary  pattern,  and  so  constructed  that 
are  liable  to  be  struck  by  engines  pass-  it  may  be  worked,  without  danger  from 
ing  on  an  adjacent  track,  it  is  the  duty  passing  trains,  by  a  servant  standing 
of  the  company  to  make  such  cor-  midway  between  the  rail  which  it  shifts- 
responding  changes  in  the  track  and  and  the  adjacent  track.  Randall  v. 
turntable  as  will  render  the  handling  Baltimore  R.  Go.  (1883)  109  U.  S.  478, 
of  the  larger  engines  reasonably  safe.  27  L.  ed.  1003,  3  Sup.  Ct.  Rep.  322. 
Lake  Shore  £  M.  S.  R.  Go.  v.  Fitzpat-  Nor  is  it  negligent  to  change  a  patent 
rick   (1877)   31  Ohio  St.  479.  switch  to  a  common  switch  at  a  place 

The  want  of  an  ash  pit  on  a  short  where  the  condition  of  the  grades,  etc., 

branch  line  does  not  import  negligence,  affords  good   reasons   for  believing  the 

Seldomridge  v.  Ohesapeake  &  0.  R.  Co.  latter  kind  to  be  the  safer.     Piper  v. 

(1899)  46  W.  Va.  569,  33  S.  E.  293.  New  York  G.  &  H.  R.  R.  Co.   (1874)  56 

It  is  negligence  for  a  railroad  com-  N.  Y.  630. 

pany  to  leave  ties  6  or  8  inches  above  Where  there   is  no   uniform   rule   on' 

the  ground,  without  ballast,  in  a  yard  the   subject,    the   location   of    a   switch 

where  a  switchman  would  have  to  walk  stand   on   the    same    side    of   the   main' 

to  couple  cars.     Baltimore  &  0.  S.  W.  track    as    the    siding    into    which    the 

R.  Go.  v.   Clifford    (1901)    99  111.  App.  trains   are   switched   is   not   negligence. 

381.  Qrattis  v.  Kansas  City,  P.  &  G.  R.  Go. 

It  is  as  much  the  duty  of  a  railroad  (1900)   153  Mo.  381,  48  L.E.A.  399,  77 

company  to  use  the  required  care  in  the  Am.  St.  Rep.  721,  55  S.  W.  108. 

construction  of  a  spur  as  in  the  con-  The  want  of  a  light  on  a  switch  has 

struction    of    its    main   track;    and    if  been   denied  to  be   negligence   as   to   a 

the  kind  of  ties  used  and  the  manner  switchman   who   has   occasion   to    cross 

in  which  they  were  used  required  bal-  a   track   in   a  yard,   the   ground   relied' 

lasting  to  meet  the  degree  of  care  de-  upon  being  the  absence  of  any  evidence- 

manded  by  law,  it  was  the  appellant's  of    a   general    usage    requiring    such    a 

duty  to  use  the  necessary  ballast.    Roen-  safeguard.     Grant  v.   Union  P.  R.   Co. 

franz   v.    Chicago,    R.    I.   &   P.    R.    Co.  (1891)    45  Fed.  217.     Contrast  Illinois. 

(1908)    140  Iowa,  33,  116  N.  W.  714.  case  cited  in  §  967,  d,  ante. 
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[The  location  of  tracks  in  a  yard  is  an  engineering  question  to 
which  the  law  which  requires  a  railroad  company  to  furnish  rea- 
sonably safe  machinery  and  to  keep  its  tracks,  engines,  cars,  and 
appliances  in  reasonably  safe  repair  has  no  application.*^] 

969.  [70]  Objects  alongside  and  dangerously  near  the  track. — (See 
also  §  985,  post.) — a.  Conditions  held  to  import  negligence. — One 
line  of  decisions  proceeds  upon  the  theory  that  a  jury  is  warranted 
in  finding  a  railway  company  to  be  guilty  of  negligence  in  main- 
taining structures  or  other  fixed  objects  so  near  its  track  that  em- 
ployees are  in  danger  of  being  struck  by  them,  while  performing 
duties  which  require  them  to  place  their  persons  outside  of  locomo- 
tives or  cars.'     The  position  taken  is  that  railway  companies  have 


2B  St.  Louis  Nat.  Stock  Yards  v. 
Burns   (1901)   97  111.  App.  175. 

1  Bryce  v.  Chicago,  M.  &  St.  P.  R.  Go. 
(1897)  103  Iowa,  665,  72  N.  W.  780, 
(bolt  in  bridge  truss  caught  brake- 
man's  clQthing,  while  he  was  proceeding, 
in  compliance  with  the  company's  rules, 
to  release  the  brakes) ;  Texas  M.  R.  Go. 
V.  Taylor  (1898)  —  Tex.  Civ.  App.  — , 
44  S.  W.  892  (1899)  53  S.  W.  362  (fire- 
man struck  by  side  of  bridge)  ;  Robel  v. 
Chicago,  M.  &  St.  P.  R.  Co.  (1886)  35 
Minn.  84,  27  N.  W.  305  (trestle  of  side 
track  14  inches  from  cars)  ;  Fort  Worth 
d  D.  C.  R.  Co.  V.  Graves  (1893)  —  Tex. 
Civ.  App.  — ,  21  S.  W.  606)  (brakeman 
knocked  from  the  train  by  one  of  the 
stays  of  a  bridge  while  he  was  climb- 
ing a  ladder  on  the  side  of  a  box  car,  on 
a  dark,  cold  morning,  in  response  to 
the  usual  signal,  and  in  the  prudent  dis- 
charge of  his  duty,  as  the  train  was 
passing  over  the  bridge,  the  accident  be- 
ing due  to  the  fact  that  the  track  was 
negligently  placed  nearer  to  that  side 
of  the  bridge  than  to  the  other)  ;  Pid- 
cock  V.  Union  P.  R.  Co.  (1888)  5  Utah, 
612,  1  L.R.A.  131,  19  Pac.  191  (switch 
stand  within  10  inches  of  passing  cars)  ; 
Southern  Kansas  R.  Co.  v.  Michaels 
(1896)  57  Kan.  474,  46  Pac.  938  (ar- 
row of  switch  stand,  when  turned,  was 
9  inches  from  cars )  ;  Bonner  v.  La  None 
(1891)  80  Tex.  117,  15  S.  W.  803  (same 
facts)  ;  Boss  v.  Northern  P.  R.  Go. 
(1891)  2  N.  D.  128,  33  Am.  St.  Eep.  756, 
49  N.  W.  655  (target  so  close  as  some- 
times to  come  into  contact  with  pass- 
ing trains)  ;  Golf  v.  Chicago,  St.  P.  M. 
(kO.R.Go.  (-i%M)  87  Wis.  273,  58  N.W. 
408  (switch  stand  7 J  inches  from  cars; 
considerably  closer  than  other  stands  in 


the  same  yard)  ;  Pennsylvania  Go.  v. 
Finney  (1896)  145  Ind.  551,  42  N.  E. 
816  (water  plug)  ;  Chicago  &  A.  R.  Co. 
V.  Stevens  (1901)  189  111.  226,  59  N.  E. 
577,  affirming  (1900)  91  111.  App.  171, 
(footboard  outside  coal  shed)  ;  Chicago, 
R.  I.  d  P.  R.  Co.  V.  Glarh  (1883)  108 
111.  113  (platform  10  inches  from  out- 
side of  cars;  actual  ruling  was  that  an 
instruction  was  erroneous  which  de- 
clared that  the  company  was  liable  if 
the  platform  was  dangerous,  thus  ignor- 
ing the  question  whether  it  was  known 
to  be  dangerous)  ;  Perigo  v.  Chicago,  R. 
I.  d  P.  R.  Co.  (1879)  52  Iowa,  276,  3 
N.  W.  43  (platform  dangerously  close)  ; 
Kelleher  v.  Milwaukee  d  N.  R.  Co. 
(1891)  80  Wis.  584,  50  N.  W.  942  (coal 
shed  near  side  track)  ;  Illinois  d  St.  L. 
R.  Co.  V.  Whalen  (1886)  19  111.  App. 
116  (shed)  ;  Chicago,  R.  I.  d  P.  R.  Co. 
V.  Cleveland  (1900)  92  111.  App.  308 
(flag  shanty)  ;  Johnson  v.  St.  Paul,  M. 
&  M.  R.  Co.  (1890)  43  Minn.  53,  44  N. 
W.  884  (signal  post)  ;  Arahello  v.  San 
Antonio  d  A.  P.  R.  Co.  ( 1889 )  —  Tex.  — ,. 
11  S.  W.  913  (stake)  ;  New  York,  C.  d 
St.  L.  R.  Go.  V.  Ostman  (1896)  146  Ind. 
452,  45  N.  E.  651,  reversing  on  rehear- 
ing (1895)  41  N.  E.  1037  (cattle 
chute)  ;  Dorsey  v.  Phillips  d  G.  Constr. 
Go.  (1877)  42  Wis.  583  (cattle  chute)  ; 
Leitch  V.  Pere  Marquette  R.  Co.  2  Ont. 
Week.  N.  617,  18  Ont.  Week.  Eep.  433 
(switch  stand)  ;  St.  Louis,  I.  M.  d  8. 
R.  Co.  v.  Gonley  (1911)  110  C.  C.  A.  97, 
187  Fed.  949  (posts  supporting  arch  in 
tunnel)  ;  Denver  d  B.  G.  R.  Co.  v.  Bur- 
chard  (1906)  35  Colo.  539,  86  Pac.  749. 
9  Ann.  Cas.  994  (mail  crane  within  4 J 
inches  of  engine  window)  ;  Illinois 
Terminal  R.   Co.  v.   Thompson    (1904) 
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no  right  to  place  structures,  for  any  purpose,  so  near  the  track  that 
the  slightest  indiscretion  on  the  part  of  the  employee  will  prove 


210  111.  226,  71  N.  E.  328  (pole  10  to  14 
inches  from  roof  of  car)  ;  South  Side 
Elev.  R.  Go.  V.  "Nesvig  (1905)  214  111. 
463,  73  N.  Ji.  749  (pole  8  inches  from 
side  of  car)  ;  Qorham  v.  Sioux  City 
Stock  Yards  Co.  (1902)  118  Iowa,  749, 
92  N.  W.  698  (post)  ;  Louisville  &  N.  R. 
Co.  V.  Hahn  (1909)  135  Ky.  251,  122  S. 
W.  142  (semaphore  pole)  ;  Finley  v. 
Louisville  R.  Co.  ( 1907 )  31  Ky.  L.  Rep. 
740,  103  S.  W.  343  (pole);  Fearns  v. 
New  York  C.  &  H.  R.  R.  Go.  (1904)  186 
Mass.  529,  72  N.  E.  68  (gates)  ;  Roller 
V.  Chicago,  St.  P.  M.  &  0.  R.  Co.  (1911) 
113  Minn.  173,  129  N.  W.  220  (post 
supporting  telltales)  ;  Heilig  v.  South- 
ern R.  Go.  (1910)  152  N.  C.  469,  67  S. 
E.  1009  (coal  chutes)  ;  Wilson  v.  New 
York,  N.  H.  &  H.  R.  Go.  (1908)  29  R.  I. 
146,  69  Atl.  364  (post  too  near  the 
track)  ;  Woodward  v.  Southern  R.  Go. 
(1911)  88  S.  C.  453,  70  S.  E.  1060  (post 
supporting  roof  to  roundhouse  but  3 
inches  from  side  of  engine)  ;  Galveston, 
B.  &  8.  A.  R.  Co.  V.  Brown  (1903)  33 
Tex.  Civ.  App.  589,  77  S.  W.  832  (post)  ; 
Missouri,  K.  &  T.  R.  Go.  v.  Williams 
(1909)  —  Tex.  Civ.  App.  — ,  117  S.  W. 
1043  (mail  crane)  ;  Rapid  Transit  R. 
Co.  V.  Edwards  ( 1909 )  55  Tex.  Civ.  App. 
543,  118  S.  W.  838  (conductor  struck 
while  on  running  board  of  summer  car, 
by  coal  ear  standing  10  inches  from  per- 
pendicular handles  of  car)  ;  Morrisette 
V.  Canadian  P.  R.  Go.  (1902)  74  Vt.  232, 
52  Atl.  520  (switch  unnecessarily  near 
track)  ;  McDuffee  v.  Boston  &  M.  R.  Co. 
(1908)  81  Vt.  52,  130  Am.  St.  Rep.  1019, 
69  Atl.  124  (water  spout)  ;  McDarmald 
V.  Washington  &  C.  River  R.  Go.  ( 1903 ) 
31  Wash.  585,  72  Pac.  481  (cattle 
guard)  ;  Smith  v.  Spokane  Falls  &  N.  R. 
Co.  (1909)  52  Wash.  350,  100  Pac.  747 
(coal  chute  too  near  track)  ;  Allen  v. 
Burlington,  C.  R.  d  N.  R.  Co.  (1882) 
57  Iowa,  623,  11  N.  W.  614  (1884)  64 
Iowa,  94,  19  N.  W.  807  (cattle  chute)  ; 
Keist  V.  Chicago,  G.  W.  R.  Go.  (1899) 
110  Iowa,  32,  81  N.  W.  181  (cattle 
chute)  ;  Phelps  v.  Chicago  d  W.  M.  R. 
Co.  (1899)  122  Mich.  171,  81  N.  W. 
101  (1900)  122  Mich.  178,  84  N.  W. 
66  (fish  chute;  see,  as  to  this  case,  § 
956,  note  5,  ad.  jinem)  ;  Murphy  v. 
Wabash  R.  Go.  (1893)  115  Mo.  Ill,  21 
S.  W.  862  (cattle  guard  fence  18  inches 
from  locomotive )  ;  Houston  &  T.  R.  Go. 


V.  Oram  (1878)  49  Tex.  341  (water 
tank  closer  than  usual)  ;  Hall  v.  Union 
P.  R.  Co.  (1883)  5  McCrary,  257,  16 
Fed.  744  (telegraph  pole  12  inches  from 
locomotive)  ;  Benthin  v.  Neio  York  C.  & 
H.  R.  R.  Co.  (1897)  24  App.  Div.  303,48 
N.  Y.  Supp.  503  (telegraph  pole  4  inches 
from  passing  locomotive.  But  seen  note 
5,  infra,  as  to  New  York  rule)  ;  Whipple 
V.  New  York,  N.  H.  &  H.  R.  Co.  (1896) 
19  R.  I.  587,  61  Am.  St.  Rep.  796,  35 
Atl.  305  (telegraph  pole)  ;  Grandall  v. 
New  York,  N.  H.  &  H.  R.  Go.  (1896) 
19  R.  I.  594,  35  Atl.  307  (telegraph  pole 
near  side  track)  ;  Chicago  &  I.  R.  Co. 
V.  Russell  (1878)  91  111.  298,  33  Am. 
Rep.  54  ( telegraph  pole  within  18  inches 
of  cars)  ;  Helfrich  v.  Ogden  City  R.  Go. 
(1891)  7  Utah,  186,  26  Pac.  295  (tele- 
graph pole  12  to  18  inches  from  track)  ; 
East  Tennessee,  V.  d  G.  R.  Vo.  v.  Head 
(1893)  92  Ga.  723,  18  S.  E.  976  (danger 
signal  post)  ;  Central  Trust  Co.  v.  Ea^t 
Tennessee,  V.  d  G.  R.  Co.  (1895)  73  Fed. 
661  (station  limit  board)  ;  Illinois  G.  R. 
Co.  V.  Welch  (1869)  52  111.  183,  4  Am. 
Rep.  593  (projecting  awning,  outer  edge 
of  which  was  almost  directly  above  the 
sides  of  the  cars)  ;  Salem,  Stone  d  Lime 
Co.  V.  Griffin  (1894)  139  Ind.  141,  38 
N.  E.  411  (structure  close  to  tram  car 
line )  ;  Woodell  v.  West  Virginia  Improv. 
Go.  (1893)  38  W.  Va.  23,  17  S.  E.  386 
(projecting  bough  of  tree);  Stackman 
V.  Chicago  d  N.  W.  R.  Co.  (1891)  80 
Wis.  428,  50  N.  W.  404  ( bank  injured  a 
servant  while  pushing  a  car  along  the 
track;  fact  that  road  was  in  course  of 
construction  held  to  be  immaterial 
here)  ;  Georgia  P.  R.  Go.  v.  Dams 
(1891)  92  Ala.  300,  25  Am.  St.  Rep.  47, 
9  So.  252  (large  rock). 

In  Walker  v.  Redington  Lumher  Go. 
(1893)  86  Me.  191,  29  Atl.  979,  a  skid- 
way  2i  feet  from  side  of  car  was  ap- 
parently regarded  by  bench  and  bar  as 
a  negligent  arrangement;  but  the  serv- 
ant's action  failed  because  he  was  struck 
by  it  when  needlessly  hanging  down  be- 
low the  car  to  see  whether  the  wheels 
were  sliding  after  he  had  set  the  brakes. 

Where  the  evidence  shows  that  it  is 
the  general  custom  of  brakeman  to  pass 
up  and  down  the  sides  of  cars  in  motion, 
and  jump  off  to  open  or  close  switches, 
a  railway  company  is  bound  to  locate  its 
structures  along  the  track  with  reference 
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fatal.^  From  this  point  of  view  the  test  of  the  company's  negligence 
will  be,  whether  the  structure  or  other  object  which  caused  the  in- 
jury was  dangerous  or  unsafe  to  persons  operating  its  trains,  when 
they  were  exercising  what  was,  under  the  circumstances,  ordinary 
care.^ 

The  servant's  excusable  ignorance  of  the  conditions  and  the  result- 
ing risks  is  adverted  to  in  many  of  the  cases  in  which  the  company 
has  been  held  liable ;  *  but,  so  far  as  regards  the  courts  with  which 
we  have  to  deal  in  this  subdivision,  this  element  is  merely  corrob- 
orative in  its  significance,  instead  of  being  differentiating,  as  is  the 
case  in  the  jurisdictions  dealt  with  in  the  next  subdivision. 

to  this  custom,  at   all  places  where  it  injured   by   a  water  plug  was   not   al- 

may  reasonably   anticipate  that  brake-  lowed  to   recover,   for   the   reason  that 

men   will    have    occasion   to   alight   for  there  was  no  evidence  to  show  that  he 

this  purpose.     Flanders  v.  Chicago,  St.  had  been  careful.     But  the  result  would 

P.  M.  &  0.  B.  Go.   (1892)   51  Minn.  193,  doubtless  have  been  different  in  a  state 

53  N.  W.  544   (eaves  of  section  house),  where  the  burden  of  proving  contribu- 

While  a  railroad  company  has  a  right  tory  negligence   lies   on   the   defendant, 

to  construct  its  own  road  and  solve  its  The  instructions  to  the  jury,  in  a  case 

own  engineering  problems  in  accordance  of  this  kind,  should  express  the  notion 

with  its  own  views,  and  determine  what  that  the  defendant  was  negligent  if  the 

structures    it   will   erect,   and   at  what  structure  in  question-  was  dangerous  to 

places,    it   may   not,    without   liability,  a     person     exercising     ordinary     care, 

violate  rules  of  law  for  the  protection  Gould  v.  Chicago,  B.  &  Q.  B.  Co.  ( 1885 ) 

of  its  employees.     Clay  v.  Chicago,  M.  66  Iowa,  590,  24  N.  W.  227   (disapprov- 

&  St.  P.  R.  Go.  ( 1908 )  104  Minn.  1,  115  ing  of  an  unqualified  instruction  to  the 

N.  W.  949    (freight  platform).  effect  that,  if  the  jury  found  that  the 

The  court  cannot  say  as  a  matter  of  water  column  which  caused  the  injury 

law  that  18J  inches  is  a  reasonable  dis-  was  placed  in  such  close  proximity  to 

tance  for  a  water  crane  to  stand  from  the  track  as  to  be  dangerous  to  the  per- 

the     side     ladders     of     passing     cars,  sons   operating  the   trains,   they  wouH 

Charlton  v.   St.   Louis  &   8.  F.  B.   Co.  be   justified  in  finding  that  defendants 

(1906)  200  Mo.  413,  98  S.  W.  529.  were   guilty  of   negligence   in   its   loca- 

See  note  to  East  St.  Louis  &  Suburian  tion) . 
B.  Co.  v.  Kath,  15  L.Il.A.(N.S.)    1109.        *  Bonner  v.  La  None   (1891)    80  Tex. 

2  Chicago,  B.  <t  Q.  B.  Co.  v.  Gregory  117,  15  S.  W.  803;  Boss  v.  Northern  P. 

(1871)  58  111.  272   (mail  catcher).  B.  Co.   (1891)   2  N.  D.  128,  33  Am.  St. 

In  Whipple  v.  New  York,  N.  H.  d  M.  Eep.  756,  49  N.  W.  655    (proximity  of 

R.  Co.   (1896)   19  E.  I.  587,  61  Am.  St.  switch  stand  showed  a  breach  of  com- 

Rep.  796,  35  Atl.  305,  the  court  express-  pany's  own  rules)  ;   Chicago,  B.  I.  &  P. 

ly  rejected  the  doctrine  referred  to  in  R.  Go.  v.  Clarlc  (1882)   11  111.  App.  104 

the  next  subdivision,  viz.,  that,  as  the  (platform)  ;    Houston  &   T.  B.   Go.   v. 

danger    of    contact    with    structures    of  Oram    (1898)    49    Tex.    341    (structure 

this  kind  is  a  matter  of  common  knowl-  closer  than  usual )  ;  Ft.  Worth  &  D.  G. 

edge,  and   as  they   are  objects   plainly  B.   Co.  v.   Graves    (1893)   —  Tex.  Civ. 

visible,  their  presence  is   at  once   sug-  App.  — ,  21  S.  W.  606   (structure  closer 

gestive  of  danger;  and  that  the  risk  of  than   usual)  ;    Golf  v.    Chicago,   St.  P. 

being  hit  by  them  is,  therefore,  an  ob-  M.  &  0.  B.  Co.   (1894)   87  Wis.  273,  58 

vious  danger,  and  one  assumed  by  the  N.  W.  408   (same  facts)  ;  International 

plaintiff  when  he  entered  into  the  serv-  &   G.  N.  B.  Co.  v.  Stephenson    ( 1899 ) 

ice.  22  Tex.  Civ.  App.  220,  54  S.  W.  1086 

^New  York,  C.  &  St.  L.  B.  Co.  v.  Ost-  (crane,  which  was  here  7  inches  closer 

man  (1896)  146  Ind.  452,  45  N.  E.  651.  to    the    track   than    any    other   similar 

In  Pennsylvania  Co.  v.  Finney  (1896)  structure  on  the  line). 
145  Ind.  551,  42  N.  E.  816,  a  servant 
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Two  cases  in  which  the  action  was  held  not  to  be  maintainable, 
the  only  ground  assigned  for  the  decision  being  that  the  risk  was 
patent,  and  therefore  assumed,  are  somewhat  difficult  to  classify. 
Obviously,  such  a  reason  is  consistent  either  with  the  hypothesis  that 
the  court  was  applying  the  theory  exemplified  in  the  next  subdivision, 
or  with  the  hypothesis  that  it  was  intended  to  assert  the  doctrine 
that,  although  here  was  a  breach  of  duty,  the  risk  arising  therefrom 
had  been  undertaken  by  the  servant.  In  view  of  the  other  Texas 
decisions  already  cited,  the  latter  hypothesis  seems  certainly  to  be 
the  correct  one  with  respect  to  the  second  of  the  cases  cited.  That 
it  is  also  the  correct  one  in  respect  to  the  New  York  case  might  seem 
to  be  a  reasonable  deduction  from  some  of  the  decisions  of  this  court 
in  the  analogous  instance  of  overhead  bridges.  See  next  section.  On 
the  other  hand,  the  fact  that  the  English  decision  in  Seymour  v. 
Maddox  ^  is  cited  with  approval  would  rather  point  to  the  conclusion 
that,  in  the  opinion  of  the  court,  there  was  not  even  a  prima  facie 
liability. 

h.  Conditions  held  not  to  import  negligence. — In  some  of  the  cases 
in  which  the  maintenance  of  structures  of  this  description  has  been 
denied  to  be  culpable,  the  controlling  factor  is  the  servant's  presumed 
comprehension  of  the  risks  created  by  those  structures.  This  circum- 
stance is  regarded  as  justifying  one  or  other,  or  both,  of  two  infer- 
ences, either  of  which  is  fatal  to  the  right  to  maintain  the  action, 
viz.,  that  there  is  no  duty  to  change  the  conditions  from  which  known 
risks  arise'  (see  chapter  xl.,  ante),  or  that  the  servant  is  able  to 

BGilson  V.  Erie  B.  Co.  (1875)  63  N.  33  N.  E.  510  (brakeman  getting  down 
Y.  450,  20  Am.  Eep.  552,  reversing  by  a  ladder  on  the  side  of  the  car — the 
(1875)  5  Hun,  31  (projecting  roof  of  only  one  on  it — was  struck  by  a  pro- 
shed)  ;  Missouri  P.  R.  Co.  v.  Somers  jecting  awning)  ;  Hull  v.  Wakefield  d 
(1888)  71  Tex.  700,  9  S.  W.  741,  S.  C.  8.  Street  R.  Co.  (1901)  178  Mass.  98, 
(1890)  78  Tex.  439,  14  S.  W.  779  (cat-  59  N.  E.  668  (tree  close  to  street  rail- 
tie  guard  struck  brakeman  while  en-  way  track)  ;  Austin  v.  Boston  &  M.  R. 
deavoring  to  repair  a  defective  brake).  Go.  (1895)  164  Mass.  282,  41  N.  E.  288 
6  (1851)  16  Q.  B.  326,  20  L.  J.  Q.  B.  (brakeman  proceeding  to  mount  ladder 
N.  S.  327,  15  Jur.  723.  to  set  brakes  was  struclc  by  a  gate- 
iM'GUe  V.  Nortn  British  R.  Co.  -post)  ;  Bell  v.  New  York,  N.  H.  £  H.  R. 
(1887)  14  Sc.  Sess.  Cas.  4th  series,  499  Go.  (1897)  168  Mass.  443,  47  N.  E.  118 
(side  of  bridge)  ;  Lovejoy  v.  Boston  &  (bralceman,  while  descending  a  side  lad- 
L.  R.  Corp.  (1878)  125  Mass.  79,  28  der,  was  struck  by  a  bridge  pillar); 
Am.  Eep.  206  (engineer  struck  by  a  Kenney  \.  Meddaugh  (1902)  55  C.  C.  A. 
single  post  as  he  was  leaning  out  of  his  115,  118  Fed.  209  (mail  crane  134  inches 
cab  to  look  for  a  signal)  ;  Tlmin  v.  Old  from  car,  and  could  not  be  operated  at 
Colony  R.  Go.  (1892)  161  Mass.  353,  37  greater  distance);  Denver  d  R.  G.  R. 
N.  E.  309  (similar  accident,  the  ob-  Co  v.  Burchard  (1906)  35  Colo.  539,  86 
struction  being  a  temporary  post  put  up  Pac.  749,  9  Ann.  Cas.  994  (mail  crane)  ; 
as  a  support  for  a  trestle);  Fisk  v.  Louisville  £  N.  R.  Go.  v.  Hall  (1903) 
Fitchlurg  R.  Co.  (1893)   158  Mass.  238,  115  Ky.  567,  74  S.  W.  280  (coal  chute)  r 
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protect  himself,  and  if  he  did  not  do  so,  must  have  been  himself 
guilty  of  negligence*  (see  chapter  xxxvii.,  ante). 

The  courts  which  take  this  position  concede  that  the  case  is  for 
the  jury,  where  the  servant  may,  upon  the  evidence,  have  been  ex- 
cusably ignorant  of  the  risk.* 

Other  cases  turn  upon  the  general  principle  developed  in  chapter 


■Goodes  V.  Boston  d  A.  R.  Co.  (1894) 
162  Mass.  287,  38  N.  E.  500  (switch 
close  to  track  not  a  trap  as  to  a  brake- 
man  engaged  in  coupling)  ;  Goom/bs  v. 
FitoKbmrg  B.  Go.  ( 1892 )  156  Mass.  200, 
-30  N.  E.  1140  (switchman,  while  turn- 
ing a  switch,  stood  between  it  and  the 
track  and  was  struck  by  the  cars)  ; 
Kelly  V.  Baltimore  R.  Go.  (1887)  9 
Sadler  (Pa.)  48,  11  Atl.  659  (oil  house 
clearing  cars  by  some  8  inches).  See 
also  the  cases  cited  in  note  5,  supra,  and 
compare  the  similar  decisions  under 
that  section  of  the  Massachusetts  em- 
ployers' liability  act  which  gives  the 
servant  a  right  to  recover  for  injuries 
caused  by  "defect  in  the  ways,  etc." 

In  Thain  v.  Old  Colony  R.  Go.  (1892) 
161  Mass.  353,  37  N.  E.  309,  the  Massa- 
chusetts court  qualified  its  doctrine  by 
the  following  remark:  "We  assume 
that  the  rule  is  not  so  strict  in  the  case 
■of  employees  whose  duties  may  require 
them  not  to  confine  themselves  within 
the  same  line  at  all  times.  ...  It 
may  be  that  they  ought  not  to  be  held 
to  take  the  risk  of  things  4  feet  off,  in 
all  cases."  In  view  of  the  circumstances 
under  which  the  injuries  were  received, 
in  the  cases  cited  above,  it  is  diflScult  to 
assign  any  reasonable  meaning  to  these 
words  which  is  compatible  with  the  con- 
clusion that  the  servant  was  debarred 
from  recovery. 

8  Chicago  Terminal  Transfer  Co.  v. 
flchiavone  (1905)  216  111.  275,  74  N.  E. 
1048  (brakeman  riding  on  flat  car  with 
his  legs  hanging  over  the  side,  let  them 
strike  cattle  guard)  ;  Raring  v.  Great 
'Northern  R.  Go.  (1909)  137  Wis.  367, 
119  N.  W.  325  (freight  platform); 
Xheeler  v.  Chesapeake  &  0.  R.  Co. 
(1885)  81  Va.  188,  59  Am.  Eep.  654; 
Bellows  v.  Pennsylvania  &  N,  Y,  Canal 
ce  R.  Go.  (1893)  157  Pa.  51,  27  Atl. 
685  (bridge  approached  by  curve,  which 
communicated  a  swaying  motion  to  the 
engine,  thus  reducing  the  distance  be- 
tween the  side  of  the  locomotive  and  the 
bridge,  and  making  greater  care  neces- 
sary in  entering  it). 


This  seems  to  be  the  actual  rationale 
of  two  Georgia  decisions,  in  which  re- 
covery was  denied  on  the  ground  that 
the  plaintiff  was  negligent  in  leaning 
out  of  a  car  at  the  time  and  place  in 
question  without  keeping  a  proper  look- 
out. Atlanta  <&  W.  P.  R.  Go.  v.  Welb 
(1878)  61  Ga.  586  (water  tank); 
Sundy  v.  Savannah  Street  R.Go.  (1895) 
96  Ga.  819,  23  S.  E.  841.  The  phrase- 
ology used  in  the  latter  case  is,  how- 
ever, somewhat  peculiar,  viz.,  that,  al- 
though a  street  railway  company  is 
negligent  in  locating  a  post  very  near 
the  track,  it  is  not  relatively  negligent 
as  to  a  motorman  killed  by  colliding 
with  such  post  while  ri'fling  on  the  step 
of  the  front  platform  of  such  car,  lean- 
ing outward  and  looking  backward  un- 
derneath the  car,  while  under  no  neces- 
sity or  duty  to  be  in  that  position. 

In  another  Georgia  case  where  the 
plaintiff  failed  to  recover,  Wolf  v.  East 
Tennessee,  V.  £  G.  R.  Go.  (1891)  88  Ga. 
210,  14  S.  E.  199  (mail  crane),  the  pre 
cise  grounds  of  the  decision  denying 
negligence  are  not  mentioned. 

9  As,  where  he  was  struck  by  a  signal 
post  closer  than  usual  to  the  track 
(Scanlon  v.  Boston  &  A.  R.  Go.  [1888] 
147  Mass.  484,  9  Am.  St.  Eep.  732,  18 
N.  E.  209)  ;  or  by  a  telegraph  pole,  the 
evidence  showing  that  there  was  no 
other  like  obstruction  along  the  road 
from  which  plaintiff  might  have  been 
charged  with  notice  of  danger.  Potter 
V.  Detroit,  G.  H.  d  M.  R.  Co.  (1899) 
122  Mich.  179,  81  N.  W.  80.  (Judgment 
was  reversed  on  rehearing  [1900]  122 
Mich.  205,  82  N.  W.  245,  but  this  ruling 
was  not  modified). 

In  Wood  \.  Louisville  d  N.  R.  Go. 
(1898)  88  Fed.  44,  the  court,  in  allow- 
ing the  plaintiff  to  recover  for  an  injury 
caused  by  a  cattle  chute,  distinguished 
such  a  case  from  those  of  low  bridges, 
etc.,  on  the  ground  that  it  was  not  a 
structure,  the  danger  of  which  was  ap- 
parent. 

In  MoUle  d  0.  R.  Go.  v.  Vallowe 
(1905)  214  111.  124,  73  N.  E.  416,  it  was 
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XXXVIII.,  ante,  which  is  supposed  to  justify  the  conclusion  that  a  rail- 
way company  must  be  allowed  to  use  its  own  discretion  as  to  the  kind 
of  bridges  it  will  use,  and  when,  and  under  what  circumstances  they 
will  remove  or  replace  them,  and  that  it  cannot  be  required  to  con- 
demn a  bridge  which  is  without  fault  in  its  plan,  or  defect  in  its 
structure,  while  it  is  in  good  repair,  and  safe  for  the  passage  of 
trains,  simply  because  some  expert  pronounces  it  not  to  be  as  good 
or  convenient  as  some  other  kind.^" 

In  several  decisions,  one  of  the  controlling  considerations  relied 
upon  has  been  that  the  maintenance  of  the  dangerous  object  did  not 
import  negligence,  for  the  reason  that  it  was  placed  in  a  position 
which  the  common  usage  of  other  railway  companies  sanctioned.^^ 
See  §  940,  ante.  But  this  circumstance  would  not  be  conclusive  in 
all  courts.     See  §  947,  ante. 

c.  Convenience  or  necessity  as  justifying  elements. — The  courts 
mentioned  in  subd.  a,  supra,  naturally  take  the  ground  that  rail- 
way companies,  in  erecting  structures  required  for  the  transaction 
of  their  business  as  common  carriers,  are  bound  to  consider  the 
safety  of  their  employees  as  well  as  their  ovsra  convenience.^*    Under 

held  that  the  company  was   not  liable  Bell  v.  New  York,  N.  H.  £  H.  R.  Co. 

for    placing    the    posts  of  a  coal  chute  (1897)  168  Mass.  443,  47  N.  E.  118  (no 

near  the  track,  but  it  was  the  duty  of  evidence  that  pillar  of  bridge  was  un- 

the  company  to  warn  the  servant  of  the  usually  close  to  the  track ) . 

existence  of  the  danger,  and  if  the  evi-  In  Wilson  v.  Louisville  &  N.  B.  Go. 

dence    as    to    the    servant's    knowledge  (1887)   85  Ala.  269,  4  So.  701    (supply 

thereof  was  conflicting,  the  case  was  for  pipe  of  water  tank),  the  case  was  held 

the  jury.  to  be  for  the  jury  because  the  evidence 

10  Illick  V.  Flint  &  P.  M.  R.  Co.  of  conformity  to  usage  was  not  con- 
(1888)    67   Mich.    632,    35   N.   W.   70S  elusive. 

(bridge   13  ft.  4  in.  wide  between  the        iz  Murphy  v.  Wabash  R.  Co.    (1892) 

trestles;    plaintiff  injured  while  climb-  115  Mo.  Ill,  21  S.  W.  862    (suitability 

ing  up  a  car  ladder).    Stewart  v.  New-  of  structures  for  the  purpose  of  the  com- 

port  News  &  M.  Valley  Go.    (1890)   86  pany's   business   not   enough   to   excuse 

Va.  988,   11  S.  E.  885    (cattle  chute)  ;  it)  ;  Allen  v.  Burlington,  G.  R.  d  N.  R. 

Jensen  v.  Wisconsin  C.  R.   Go.    (1910)  Go.   (1882)   57  Iowa,  623,  11  N.  W.  614 

145  Wis.  326,   128  N.   W.  982    (cattle-  (1884),  64  Iowa,  94,  19  N.  W.  807   (ap- 

guard).  proving   the    refusal   of   an   instruction 

11  Sisco  V.  Lehigh  d  H.  River  R.  Go.  requested  by  defendant,  that  it  "had  the 
(1895)  145  N.  Y.  296,  41  N.  E.  90  right  to  construct  its  cattle  chute  in 
(mail  crane)  ;  Scidmore  v.  Milwaukee,  such  manner,  and  in  such  close  proxim- 
L.  S.  &  W.  R.  Go.  (1894)  89  Wis.  188,  ity  to  the  railroad  track,  as  would  best 
61  N.  W.  765  ("clearing  post"  between  subserve  its  purpose  in  safely  loading 
main  and  side  tracks)  ;  Sheeler  v.  Ches-  and  unloading   live   stock."). 

apeake  £  0.  R.  Go.   (1885)   81  Va.  188,  In  Dorsey  v.  Phillips  &  G.  Gonstr.  Co. 

59    Am.    Rep.    654     (side    of    railway  (1877)    42  Wis.  583,  the  court,  in  up- 

bridge)  ;  Pahlan  v.  Detroit,  G.  H.  &  M.  holding  a  verdict  for  a  brakeman  who 

R.  Co.   (1899)   122  Mich.  232,  81  N.  W.  had  been  struck  by  a  cattle  chute,  said: 

103   (coal  bin)  ;  Murray  v.  New  YorkC.  "It  may  be  that  the  cattle  chute  was 

d   H.   R.   R.   Co.    (1900)    55  App.   Div.  constructed  with  a  view  to  the  exclusive 

344,  66  N.  Y.  Supp.  856   (water  plug)  ;  use  of  cars  having  ladders  on  the  ends 
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the  doctrine  adopted  by  the  courts  mentioned  in  subd.  b,  this  ele- 
ment is  plainly  immaterial  either  one  way  or  the  other. 

In  the  decisions  of  the  first-mentioned  group  of  courts,  the  fact 
that  an  unnecessary  risk  was  created  by  the  position  of  the  structure 
in  question  is  sometimes  emphasized.''*  And  it  seems  clear  that  if 
there  is  any  reasonable  doubt  as  to  a  real  and  actual  necessity  for 
placing  the  structure  in  question  in  the  position  where  it  caused  the 
injury,  the  negligence  of  the  company  must  be  primarily  an  issue 
for  the  jury,  in  all  jurisdictions  where  the  servant's  knowledge  of 
the  conditions  merely  lets  in  the  defenses  of  an  assumption  of  the 
risk  or  contributory  negligence,  and  is  not  a  circumstance  which, 
of  itself,  negatives  a  breach  of  duty."  Compare  §  918,  ante,  and 
subd.  c  of  the  following  section. 

d.  Employer's  liability  as  ajfected  by  the  probability  of  the  acci- 
dent which  actually  occurred. — Two  of  the  courts  mentioned  in  subd. 
ttj  supra,  have  admitted  a  qualification  of  the  company's  liability 


only;  in  which  case  it  might  have  in- 
volved no  special  danger.  In  that  view, 
it  might  have  become  dangerous  by  the 
use  of  cars  having  ladders  on  their  sides 
only.  The  use  of  cars  of  the  latter  de- 
scription, assuming  the  consequent  dan- 
ger of  the  cattle  chute,  made  it  an  infi- 
mediate  duty  to  remove  the  cattle  chute 
or  change  its  structure.  It  may  be  that 
it  was  built  with  a  view  to  the  use  of 
cars  of  both  descriptions.  In  that  case, 
its  dangerous  relation  to  the  track  was 
due  to  a  paltry  convenience,  furnishing 
no  color  of  legal  excuse.  A  greater  dis- 
tance from  the  track  might  have  made 
it  more  troublesome  to  load  cattle  from 
it,  but  would  have  insured  operatives  of 
the  road  from  danger  of  life  and  limb. 
Human  life  is  too  precious  in  the  eye 
of  the  law  to  be  so  lightly  hazarded." 

Still  less  is  there  any  ground  for  dis- 
turbing a  verdict  in  favor  of  a  trainman 
struck  by  a  post  which  a  station  agent 
had  erected  for  the  convenience  of  his 
family.  Kearns  v.  Chicago,  M.  &  St. 
P.  R.  Co.  (1885)  66  Iowa,  599,  24  N. 
W.  231. 

13  Kelleher  v.  Milwaukee  &  N.  R.  Co. 
(1891)  80  Wis.  584,  50  N.  W.  942; 
Bonner  v.  La  None  (1891)  80  Tex.  117, 
15  S.  W.  803;  Boss  v.  Northern  P.  R. 
Co.  (1891)  2  N.  D.  128,  33  Am.  St.  Rep. 
756,  49  N.  W.  655. 

li  Sweet  V.  Michigan  C.  R.  Co.  (1891) 
87  Mich.  559,  49  N.  W.  882  (no  excuse 
for  laying  a  side  track  as  close  as  16 


inches  to  a  shed  belonging  to  a  fac- 
tory) ;  Johnson  v.  St.  Paul,  M.  d  M.  R. 
Co.  (1890)  43  Minn.  53,  44  N.  W.  884 
(case  held  to  be  for  jury,  as  evidence  of 
necessity  was  not  conclusive). 

In  Nance  v.  Neioport  News  &  M. 
Valley  Co.  (1891)  13  Ky.  L.  Rep.  554, 
17  S.  W.  570,  where  the  plaintiff  was  al- 
lowed to  retain  a  verdict  in  case  of  an 
injury  caused  by  a  beam  projecting  from 
the  side  of  an  old  warehouse,  the  court 
distinguished  between  the  danger  cre- 
ated by  objects  like  tunnels,  bridges, 
etc.,  and  by  objects  not  necessary  for 
the  operation  of  the  trains. 

In  Louisville  &  N.  R.  Co.  v.  MilUken 
(1899)  21  Ky.  L.  Rep.  189,  51  S.  W. 
796,  the  case  was  held  to  be  for  the 
jury,  only  because  the  evidence  tended 
to  show  that  a  "mail  crane"  was  8 
inches  closer  than  was  required  by  the 
United  States  government. 

In  Sisco  V.  Lehigh  &  H.  River  R.  Co. 
(3895)  145  N.  Y.  296,  41  N.  E.  90,  re- 
versing (1894)  75  Hun,  582,  27  N.  Y. 
Supp.  671,  one  of  the  grounds  on  which 
it  was  held  that  there  could  be  no  re- 
covery for  an  injury  caused  by  a  mail 
crane  was  that  it  did  not  appear  to  have 
been  practicable  to  locate  it  at  a  greater 
distance  from  the  track,  and  still  have 
it  answer  the  purpose  for  which  it  was 
erected. 

In  Broion  v.  Neio  Yorh  C.  &  B.  R.  R. 
Co.  (1901)  166  N.  Y.  626,  60  N.  E.  1107, 
affirming   (1899)    42  App.  Div.  548,  59 
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in  cases  where  the  particular  conjunction  of  events  which  caused 
the  injury  was  one  so  improbable,  or  of  such  rare  occurrence,  that 
the  company  is  not  bound  to  anticipate  or  provide  for  it.^*  See 
§§  1042-1046,  post. 

The  same  principle  has  also  been  applied  in  another  state,'*  in 
which  the  views  held  on  the  general  question  of  the  liability  of  a 
railway  company  for  this  particular  sort  of  structure  are  probably 
the  same  as  in  the  states  just  referred  to,  if  such  identity  of  opinion 
is  an  allowable  inference  from  its  declared  adhesion  to  the  doctrine 
that  it  is  negligent  to  maintain  a  low  overhead  bridge.  See  next 
section. 

970.  [71]  Objects  dangerous  to  employees  on  the  tops  of  cars. — (See 
also  §  985,  post.) — In  the  main,  the  considerations  relied  upon  as 
determining  factors  in  the  cases  just  discussed  are  controlling  in 
the  cases  which  involve  the  liability  of  railway  companies  for  in- 
juries caused  by  low  overhead  bridges,  and  other  objects  so  placed 
as  to  imperil  the  safety  of  employees  on  the  tops  of  cars.  It  will 
be  found,  therefore,  that  the  boundaries  between  the  decisions  which 
affirm  and  those  which  deny  liability  for  such  injuries  run,  upon 
the  whole,  along  the  same  doctrinal  lines  as  we  had  occasion  to  trace 

N.  Y.  Supp.  672,  a  verdict  for  the  plain-  (1891)   83  Iowa,  616,  13  L.R.A.  817,  50 

tifif  was  upheld,  where  a  locomotive  fire-  N.   W.   209    (not  negligence    to    locate 

man    was    killed    by  being  struck  by  a  wing  fences  of  cattle  guards,  in  view  of 

mail  crane  while  on  the  gangway  of  his  such  an  improbable  occurrence  as  that 

engine,  the  evidence  being  that  the  crane  of   a  brakeman   hanging   out   from   the 

was  unnecessarily  near  the  track,   and  bottom  of  the  car  ladder  to  examine  a 

might  have  been  located  a  few  inches  brake)  ;  Koontz  v.  Chicago,  R.  I.  &  P. 

further    therefrom,    and    that   decedent  R.    Co.    (1884)    65   Iowa,   226,   54   Am. 

was  in  the  line  of  his  duty.     The  case  Eep.  5,  21  N.  W.  577  (not  the  duty  of  a 

last    cited    was    distinguished     on     the  railway  company  to  plank  every  bridge 

ground  that  the  change  in  the  location  and  cattle  guard   to   prevent   accidents 

in    the   present   Instance    which    would  to  its  employees,  though  it  may  antici- 

have  minimized  the  danger  was  entirely  pate  that  trains  may  be  required  to  halt 

feasible  and  easy  to  make.  at      other      than    the     usual     stopping 

The  mere   fact  that  a  timber  which  places)  ;  Flanders  v.  Chicago,  St.  P.  M. 

struck  and  injured  a  railway  brakeman  <&  0.  R.  Co.  (1892)  51  Minn.  193,  53  N. 

while  he  was  ascending  the  ladder   on  W.  544   (for  jury  to  say    whether    the 

the  side  of  a  car  was  part  of  a  tempo-  company  was  bound  to  anticipate  that 

rary  structure  erected  for  the  purpose  brakemen  would  attempt  to  descend  lad- 

of  repairing  a  water  tank  will  not  re-  ders  at.  such  a  distance  from  »  switch 

lieve  the  company  from  liability,  if  the  as  a  certain  section  house  was  erected), 

projecting  timber  which  struck  him  was  16  Davis  v.   Columbia    &    G.    R.    Co. 

not  necessary  to  the  work  of  repair,  or  (1883)    21  S.   C.  93    (mere  fact  that  a. 

was  left  there  so  long  before  the  injury  water  tank  is  erected  closer  than  is  nec- 

that  the  company  could,  with  due  care,  essary  or  usual  does  not  establish  neg- 

have  discovered  it,  and  had  it  removed,  ligenee,  as  regards  a  brakeman  who  hap- 

Texas  d  P.  R.   Go.  v.  Bohn    (1892)    1  pened  to  be  just  mounting  a  car  ladder 

Tex.  Civ.  App.  36,  21  S.  W.  942.  after  going  to  procure  a  lantern  to  re- 

IB  McKee  v.  Chicago,  R.  I.  d  P.  R.  Co.  place  one  which  had  gone  out ) . 
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in  the  preceding  section.  Some  differences,  however,  in  the  footing 
on  which  the  two  classes  of  cases  are  dealt  with  have  necessarily 
arisen  from  the  fact  that,  in  a  large  proportion  of  those  which  are 
now  to  be  reviewed,  the  dangerous  object  was  a  bridge  constructed 
to  carry  a  highway  over  the  track.  This  circumstance  introduces 
into  the  problem  a  new  element  which  can  rarely,  if  ever,  appear  in 
cases  of  the  other  type,  viz.,  the  interest  which  particular  individuals 
or  the  public  at  large  may  have  in  the  maintenance  of  such  a  bridge 
at  a  certain  level.  Usually,  this  element  does  not  affect  the  determi- 
nation of  the  problem.  But  sometimes  it  may  be  of  decisive  weight. 
See  subdiv.  c,  infra. 

a.  Conditions  held  to  import  negligence. — The  hypothesis  under- 
lying one  group  of  decisions  is  that  it  is  the  duty  of  a  railway  com- 
pany to  see  that  structures  and  other  objects  above  its  track  are 
-elevated  above  it  sufficiently  to  enable  train  hands  to  perform  their 
work  with  reasonable  safety.^  Gauging  the  significance  of  the  phrase 
^'reasonable  safety"  by  the  standard  of  an  employee  who  is  assumed 
to  exercise  ordinary  care  (see  chapter  xxxvii.,  ante),  most  of  the 
courts  which  reason  upon  this  basis  have  deduced  a  doctrine  which 
is  recognized  explicitly  in  many  of  the  cases  cited  below,  and  is  not 
inconsistent  with  any  of  them, — viz.,  that  a  jury  is  always  war- 
ranted in  finding  a  railway  company  culpably  negligent  whenever 
a  dangerous  object  is  not  sufiiciently  elevated  above  its  track  to  clear 
the  heads  of  trainmen  while  they  are  standing  or  walking,  in  an 
•erect  posture,  on  the  tops  of  freight  cars.*  Some  other  cases  possibly 
■embody  the  same  view,  but,  owing  to  the  grounds  upon  which  the 

1  Baltimore  &  0.  &  O.  R.  Co.  v.  Rowan    to  apply  the  brakes  upon  moving  trains, 
(1885)  104  Ind.  88,  3  N.  E.  627.    Com-    even  if  they  had  knowledge  that  such 

pare  the  phraseology  used  in  St.  Louis,  bridges  were  maintained.     The  vigorous 

Ft.  S.  &  W.  R.  Co.  V.  Irwin  (1887)   37  denunciation  of  structures  of  this  type 

Kan.  701,  7  Am.  St.  Kep.  266,  16  Pac.  in   Shearm.   &   Redf.   Neg.    §    197,   was 

146.  mentioned  with  approval.     Other  simi- 

2  Louisville,  N.  A.  &  C.  R.  Co.  v.  lar  decisions  as  to  overhead  bridges  are, 
Wright  (1888)  115  Ind.  394,  7  Am.  St.  Pennsylvania  Co.  v.  Sears  (1893)  136 
Rep.  432,  16  N.  E.  145,  17  N.  E.  584  Ind.  460,  34  N.  E.  15,  36  N.  E.  353; 
(bridge  4  ft.  9  in.  above  the  tops  of  Louisville  &  N.  R.  Co.  v.  Banks  (1894) 
cars).  The  court  sustained  its  view  by  104  Ala.  508,  16  So.  547  (maintenance 
adverting  to  the  fact  that  the  brakes  denied  to  be  wilful  negligence)  ;  Cleve- 
were  on  the  tops  of  the  cars,  and,  to  get  land,  C.  C.  &  St.  L.  R.  Co.  v.  Walter 
to  them,  the  brakemen  were  required  to  (1893)  147  111.  60,  35  N.  E.  529;  Wells 
pass  over  the  tops  of  the  cars,  not  only  v.  Burlington,  C.  R.  &  N.  R.  Co.  (1881) 
in  the  daytime,  but  also  in  the  night-  56  Iowa,  520,  9  N.  W.  364  (action  failed 
time,  and  often,  doubtless,  when  the  here  on  the  ground  of  an  assumption  of 
night  was  dark,  rainy  and  foggy,  and  the  risk)  ;  St.  Louis,  Ft.  S.  &  W.  R.  Go. 
when  it  would  be  almost,  if  not  quite,  v.  Irwin  (1887)  37  Kan.  701,  1  Am.  St. 
impossible  for  them  to  know  of  the  Rep.  266,  16  Pac.  146 ;  Atchison,  T.  &  8. 
proximity  of  such  bridges  when  called  F.    R.    Co.    v.    Love    (1896)    57    Kan. 
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decisions  actually  turned,  the  precise  position  of  the  courts  is  not 
always  clearly  defined.'     It  should  be  remarked,  however,  that  the 


36,  45  Pac.  59;  Atchison,  T.  <&  S.  F. 
-K.  Co.  V.  Rowan  (1895)  55  Kan.  270, 
39  Pac.  1010;  Cincinnati,  N.  0.  &  T.  P. 
R.  Co.  V.  Sampson  (1895)  97  Ky.  71, 
30  S.  W.  13;  Deriy  v.  Kentucky  C.  R. 
Co.  (1887)  9  Ky.  L.  Rep.  153,  4  S.  W. 
303;  Louisville  &  N.  R.  Co.  v.  Cooley 
(1899)  20  Ky.  L.  Rep.  1372,  49  S.  W. 
339;  Devitt  v.  Pacific  R.  Co.  (1872)  50 
Mo.  302;  Rains  v.  St.  Louis,  I.  M.  &  8. 
R.  Go.  (1879)  71  Mo.  164,  36  Am.  Rep. 
459;  Hunter  v.  ^ew  York,  0.  &  W.  R. 
Co.  (1890)  32  N.  Y.  S.  R.  713,  10  N.  Y. 
Supp.  795;  Atlee  v.  South  Carolina  R. 
Co.  (1884)  21  S.  C.  550  (non-suit 
rightly  refused,  where  bridge  was  too 
low  for  a  brakeman  to  pass  under  it, 
standing)  ;  Texas  &  P.  R.  Co.  v.  Moore 
(1894)  8  Tex.  Civ.  App.  289,  27  S.  W. 
962;  Northern  P.  R.  Co.  v.  Mortenson 
(1894)  11  C.  C.  A.  335,  27  U.  S.  App. 
313,  63  Fed.  530.  See  also,  to  the  same 
effect,  Clark  v.  St.  Paul  d  8.  G.  R.  Co. 
(1881)  28  Minn.  128,  9  N.  W.  581  (pro- 
jecting roof)  ;  Renne  v.  United  States 
Leather  Co.  (1900)  107  Wis.  305,  83 
N.  W.  473  (steam  pipe  less  than  4  feet 
above  a  side  track)  ;  New  York,  N.  H. 
&  H.  R.  Co.  V.  O'Leary  (1899)  35  C.  C. 
A.  562,  93  Fed.  737  (guy  of  derrick 
stretched  across  track)  ;  Chesapeake  & 
0.  R.  Co.  V.  Coivley  (1908)  92  C.  C.  A. 
201,  166  Fed.  283  (water  spout)  ;  West 
V.  Chicago,  B.  &  Q.  R.  Co.  (1910)  103 
C.  C.  A.  293,  179  Fed.  801;  Pittsburgh, 
C.  C.  &  St.  L.  R.  Co.  V.  Parish  (1902) 
28  Ind.  App.  189,  91  Am.  St.  Rep.  120, 
62  N.  E.  514  (branches  of  trees)  ;  Louis- 
ville d  N.  R.  Co.  V.  Roe  (1911)  142  Ky. 
356,  134  S.  W.  437  (tunnel)  ;  Louisville 
&  N.  R.  Co.  V.  Tucker  (1901)  23  Ky.  L. 
Rep.  1929,  65  S.  W.  453  (bridge)  ; Louis- 
ville &  N.  R.  Co.  V.  Thomas  (1906)  87 
Miss.  600,  40  So.  257  (bridge)  ;  Ches- 
apeake &  0.  R.  Co.  V.  Rowsey  (1908) 
108  Va    632,  62  S.  E.  363    (bridge). 

3  In  Williams  v.  Delaware,  L.  &  W. 
R.  Co.  (1889)  116  N.  Y.  628,  22  N.  E. 
1117,  reversing  (1886)  39  Hun,  430,  the 
court  seems  to  have  assumed  that  the 
maintenance  of  the  low  bridge  import- 
ed negligence,  as  one  of  the  grounds  on 
which  the  action  failed  was  that  the 
servant  was  himself  negligent,  the  acci- 
dent having  occurred  in  broad  daylight, 
when  there  was  nothing  to  distract  his 
attention.      An    inference    of  the  same 


nature  may  be  drawn  from  Wallace  v. 
Central  Vermont  R.  Co.  (1893)  138  N. 
Y.  302,  33  N.  E.  1069,  where  the  case 
was  held  to  be  for  the  jury,  on  the 
ground  that  the  evidence  as  to  the 
plaintiff's  negligence  was  not  conclusive. 
But  here  the  telltale  was  out  of  order, 
and  it  is  not  altogether  clear,  from  the 
reasoning  of  the  court,  whether  this  was 
regarded  as  a  differentiating  circum- 
stance, which  made  the  maintenance  of 
the  low  bridge  a  breach  of  duty,  or 
whether  such  maintenance  was  con- 
sidered to  be  in  itself  a  negligent 
act.  In  the  Williams  Case  a  second 
ground  was  also  assigned  for  the  de- 
cision, viz.,  that  the  risk  caused  by  the 
bridge  was  patent,  and  therefore  as- 
sumed. This -statement  is  of  ambiguous 
significance  in  the  present  connection, 
as  it  would  be  appropriate  to  an  appli- 
cation either  of  the  theory  discussed  in 
chapter  XL.,  or  of  the  theory  of  a 
waiver  of  a  breach  of  duty  which  would 
otherwise  be  actionable.  But,  in  view 
of  the  stress  laid  on  the  contributory 
negligence  of  the  plaintiff,  the  latter 
conception  may  fairly  be  taken  to  repre- 
sent the  standpoint  of  the  court. 

In  an  earlier  New  York  case,  Owen 
V.  New  York  C.  R.  Co.  (1869)  1  Lans. 
108,  the  action  was  held  not  to  be  main- 
tainable, on  the  ground  that  the  danger 
was  a  visible  one,  clearly  incident  to  the 
employment.  The  language  thus  used 
seems  to  be  an  expression  of  the  theory 
stated  in  the  next  subdivision  of  this 
section,  but,  as  it  is  also  susceptible  of 
the  same  construction  as  that  which  we 
have  attributed  to  the  phraseology  of 
the  Williams  Case,  the  two  decisions  are 
not  necessarily  inconsistent. 

In  Rock  V.  Retsof  Min.  Co.  (1891)  40 
N.  Y.  S.  R.  556,  15  N.  Y.  Supp.  872,  the 
court  did  not  decide  explicitly  whether 
the  maintenance  of  a  low  bridge  was 
negligent,  recovery  being  denied  on  the 
ground  that  the  plaintiff  was  negligent 
in  standing  upright  on  an  unusually 
high  car,  with  his  back  towards  the 
bridge.  A  decision  of  the  supreme  court 
which  is  clearly  in  the  servant's  favor 
has  already  been  cited  in  note  2,  supra. 
This  summary  of  the  effect  of  the  cases 
shows  that  it  would  be  desirable  for  the 
courts  of  this  state  to  explain  some- 
what  more   clearly   the   position   whicli 
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manner  in  which  some  of  the  courts  have  construed  the  obligation 
of  the  employees  to  exercise  due  care  has,  for  practical  purposes, 
greatly  restricted  the  beneficial  operation  of  this  doctrine.  See 
chapters  xxsvii.,  lii. 

If  a  bridge  is  of  such  a  height  that  a  servant  on  top  of  the  trains 
cannot  avoid  danger,  by  bending  or  stooping,  it  is  regarded  as  not 
only  importing  gross  negligence,  but  as  being  per  se  a  nuisance.* 

In  Illinois,  v^hile  it  is  conceded  that  the  upper  timbers  of  bridges 
constructed  to  carry  the  trains  themselves  should  be  high  enough  to 
allow  brakemen  to  pass,  without  danger,  through  the  bridges,®  it  is 
also  held  that  this  rule  does  not  oblige  the  companies  to  construct 
those  timbers  at  such  a  height  that  a  train  hand  can  pass  under  them 
in  a  standing  posture.* 

In  some  of  the  cases  cited  in  this  subdivision,  the  injury  was  due 

they  hold  with  regard  to  injuries  of  this  25  Tex.  Civ.  App.  450,  61  S.  W.  969,  the 
sort.  actual  scope  of  the  decision  is  no  more 

In  Ooif  V.  Norfolk  £  W.  R.  Co.  (1S88)  than  that  the  maintenance  of  a  low 
36  Fed.  299,  and  Williamson  v.  New-  bridge  without  telltales  is  negligence. 
port  Netos  &  M.  Valley  Co.  (1891)  34  But,  apparently,  the  elements  thus  ad- 
W.  Va.  657,  12  L.R.A.  297,  26  Am.  St.  verted  to  are  to  be  treated  as  merely 
Eep.  927,  12  S.  E.  824,  the  courts  seemed  corrobative  evidence  of  negligence,  and 
to  concede  that  the  maintenance  of  a  these  decisions  are  not  to  be  taken  as 
low  bridge  was  negligence,  but  the  de-  modifying  the  effect  of  the  earlier  rul- 
cision  turned  on  the  contributory  negli-  ing  in  Texas  &  P.  B.  Co.  v.  Moore 
gence  of  the  plaintiff.  (1894)    8  Tex.  Civ.  App.  289,  27  S.  W. 

In  Cariine  v.  Bennington  &  R.  R.  Co.    962. 
(1889)  61  Vt.  348,  17  Atl.  491,  possibly        In  Hooper  v.  ColumUd  &   G.  R.  Co. 
the  same  view  was  taken,  but  the  basis    (1884)   21  S.  C.  541,  the  court  doubted 
of   the   decision   is   that  plaintiff  knew    whether,  in  view  of  a,  change  of  regu- 
of,  and  therefore  accepted,  the  risk.  lations,    requiring   brakemen   to   be    on 

In  Darling  v.  New  York,  P.  &  B.  R.  the  tops  of  cars,  the  maintenance  of  a 
Co.  (1892)  17  R.  I.  708,  16  L.R.A.  643,  low  bridge  ought  not  to  be  treated  as 
24  Atl.  462,  it  was  held  that  the  main-  negligence,  but  decided  against  the 
tenance  of  a  dangerously  low  telltale  plaintiff  on  the  ground  of  his  assmnp- 
was  negligence  as  to  a  servant  who  did  tion  of  the  risk.  But  the  doubt  here  ex- 
not  know  of  the  conditions.  But,  in  pressed  was  soon  afterwards  resolved 
view  of  the  position  taken  in  this  state  against  the  company.  See  Atlee  v. 
as  to  the  culpability  of  a  company  in  South  Carolina  R.  Co.  (1884)  21  S.  C. 
maintaining      structures       dangerously    550. 

near  a  track  (see  note  1  to  preceding  *  Louisville  &  N.  R.  Co.  v.  Hall 
section),  it  may  reasonably  be  pre-  (1888)  87  Ala.  708,  4  L.R.A.  710,  13 
sumed  that  the  servant's  ignorance  was  Am.  St.  Rep.  84,  6  So.  277. 
not  a  differentiating  factor,  except  in  so  6  Cleveland,  G.  C.  &  St.  L.  R.  Co.  v. 
far  as  it  negatived  assumption  of  the  Walter  (1893)  147  111.  60,  35  N.  E. 
risk,  or  contributory  negligence.  529;    Chicago  &  A.  R.  Co.  v.  Johnson 

In  Ft.  Worth  &  R.  O.  R.  Co.  v.  Kime  (1886)  116  111.  206,  4  N.  E.  381  (ap- 
(1899)  21  Tex.  Civ.  App.  271,  51  S.  W.  proving  an  instruction  that  the  roof  of 
558,  affirmed  in  (1899)  94  Tex.  649,  54  a  truss  bridge  carrying  the  track  should 
S.  W.  240,  the  gist  of  the  negligence  is  be  high  enough  to  enable  servants  to 
stated  to  be  that  the  defendant  had  not  pass  under  it  in  safety), 
warned  the  servant  of  the  danger,  and  in  6  Chicago  &  A.  R.  Co.  v.  Johnson 
Oidf,  0.  £  S.  F.  R.  Co.  v.  Knox  (1901)     (1886)  116  111.  206,  4  N.  E.  381. 
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to  the  fact  that  the  car  on  which  the  servant  was  standing  was  con- 
siderably higher  than  usual.''  Under  the  doctrine  applied  in  the 
cases  cited  in  the  next  subdivision,  it  is  presumed  that  this  circum- 
stance would,  at  all  events,  be  sufficient  to  require  the  submission  of 
the  case  to  the  jury,  and  recovery  would  ultimately  depend  upon 
whether  the  servant  knew  of  the  unusual  danger  thus  created. 

b.  Conditions  held  not  to  import  negligence. — Other  courts  treat 
the  servant's  knowledge  or  ignorance  of  the  conditions  and  the  result- 
ing risks  as  the  differentiating  factors  by  which  the  defendant's  lia- 
bility is  determined.  One  inference  drawn  from  evidence  showing 
that  he  understood  the  risk  to  be  encountered  is  simply  that,  under 
the  general  principles  explained  in  chapter  xl.,  ante,  there  is  no 
negligence  in  maintaining  the  bridge,  whatever  may  be  its  height.* 
Viewed  from  another  standpoint,  the  servant's  comprehension  of 
the  danger  is  regarded  as  justifying  the  conclusion  that  an  over- 
head bridge,  so  low  that  it  will  strike  an  employee  standing  on  the 
top  of  a  car,  may  be  maintained  without  culpability  for  the  reason 
that  he  can  pass  under  it,  by  what  is  termed,  in  one  case,  the  "simple 
and  easy  expedient  of  stooping  or  sitting  down." '    The  courts  which 


'  See  Darling  v.  New  York,  P.  d  B. 
B.  Co.  (1892)  17  R.  I.  708,  16  L.R.A. 
643,  24  Atl.  462  (telltale  so  low  as  to 
be  dangerous  to  men  on  unusually  high 
cars)  ;  Northern  P.  R.  Co.  v.  Mortenson 
(1894)  11  C.  C.  A.  335,  27  U.  S.  App. 
313,  63  Fed.  530  (car  was  2  ft.  6  in. 
higher  than  the  aiferage)  ;  Southern  R. 
Co.  V.  Duvall  (1899)  21  Ky.  L.  Rep. 
1153.  54  S.  W.  741,  affirming  on  re- 
hearing 20  Ky.  L.  Rep.  1915,  50  S.  W. 
535  (car  was  about  2  feet  higher  than 
those  of  ordinary  height.  Bridge  could 
just  be  touched  by  a  man  of  average 
height,  with  the  tips  of  his  fingers, 
while  standing  on  an  ordinary  car)  ; 
Derly  v.  Kentucky  C.  R.  Co.  (1897)  9 
Ky.  L.  Rep.  153,  4  S.  W.  303. 

8  Myers  v.  Chicago,  St.  P.  M.  &  0.  R. 
Co.  (1899)  37  C.  C.  A.  137,  95  Fed.  406; 
Allen  v.  Boston  £  M.  R.  Co.  (1897)  69 
N.  H.  271,  39  Atl.  978. 

9  Baltimore  d  0.  R.  Co.  v.  Strieker 
(1878)  51  Md.  57,  34  Am.  Rep.  291; 
Baylor  v.  Delaware,  L.  &  W.  R.  Co. 
(1878)  40  N.  J.  L.  23,  29  Am.  Rep.  208; 
Chesapeake  £  0.  R.  Co.  v.  Hafner 
(1894)  90  Va.  621,  19  S.  E.  166  (1898) 
^6  Va.  528,  31  N.  E.  899  (recovery  de- 
nied, where  a  brakeman  struck  his  head 
against  a  bridge  only  28   inches  above 


the  top  of  the  car,  although  he  was 
at  his  post  in  response  to  a,  signal  just 
given  by  the  engineer  to  apply  the 
brakes ) . 

But,  in  an  earlier  Virginia  case,  the 
theory  of  the  court  seems  to  have  been 
somewhat  different,  as  it  remarked,  in 
sustaining  a  demurrer,  that,  though  de- 
fendant might  have  been  culpable  for 
lowness  of  bridge,  yet  the  plaintiff's 
negligence  contributed  to  injury,  and 
afterwards  said  that  the  risk  of  col- 
lision with  such  bridges  was  incident 
to  the  employment,  the  plaintiff  being 
aware  of  their  dangerous  character. 
Clark  V.  Richmond  &  D.  R.  Co.  (1884) 
78  Va.  709,  49  Am.  Rep.  394. 

In  another  case.  Beard  v.  Chesapeake 
&  0.  R.  Co.  (1893)  90  Va.  351,  18 
S.  E.  559,  the  same  court  allowed  a 
brakeman  to  recover  for  an  injury 
caused  by  an  overhead  bridge,  but  the 
essence  of  the  decision  really  is  that 
the  accident  was  proximately  caused  by 
defective  brakes,  which  acted  so  slowly 
that  he  was  carried  with  unexpected 
rapidity  against  the  structure. 

In  Pittsburgh  &  C.  R.  Co.  v.  Sent- 
meyer  (1879)  92  Pa.  276,  37  Am.  Rep. 
684,  the  court,  in  holding  it  to  be  error 
to  give  an  instruction  to  the  effect  that 
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belong  to  this  group  concede  that  the  maintenance  of  a  low  bridge  is 
negligence  as  to  a  servant  who  is  not  aware  of  the  danger.^" 

Sometimes  the  maintenance  of  such  bridges  is  justified  in  part 
by  the  consideration  that  they  are  in  common  use/*  or  that  such  an- 
arrangement  is  an  allowable  exercise  of  the  right  of  the  companies 
to  carry  on  their  business  in  their  own  way.** 

c.  Convenience  or  necessity  as  jxistifying  elements. — In  some  of 
the  cases  cited  under  subd.  a,  note  2,  supra,  stress  is  laid  by  the 
courts  on  the  fact  that  the  construction  of  the  bridge  at  the  level  in 
question  was  not  necessary.*'  What  is  to  be  regarded  as  a  justify- 
ing necessity  is  discussed  generally  in  §  918,  ante,  where,  also,  the 
bearing  of  the  fact  that  a  bridge  could  or  could  not  have  been  altered 
without  much  expense  and  inconvenience  is  dealt  with.  Compare- 
also  subd.  c  of  the  last  section. 

971.  [72]  Want  of  fencing  of  railway  tracks. — (See  also  §  986, 
post.) — The  cases  in  which  the  common-law  right  of  an  employee- 
to  recover  for  injuries  caused  by  the  want  of  fences  to  keep  out  cat- 
tle has  been  discussed  are  singularly  conflicting. 

In  a  recent  ISTew  York  case  the  existence  of  a  duty  to  build  fences 
has  been  deduced  as  a  corollary  from  the  duty  of  the  company  to 


the  defendant  was  bound  to  have  all  the 
bridges  crossing  its  road  of  such  a  height 
that,  whether  its  employees  were  careful 
or  negligent,  no  damage  could  result  to 
them  therefrom,  said:  "What  is  the 
logical  result  of  a  doctrine  such  as  this  ? 
Is  it  not  that  the  company  must  not 
only  guard  its  servants  from  probable, 
but  also  from  possible,  dangers,  and 
that  it  must  place  no  dependence  on 
their  care  and  skill  even  in  the  matter 
of  their  own  preservation  and  personal 
safety?  That  it  must  provide  against 
their  very  negligence,  and  become  an 
insurer  of  their  limbs  and  lives?  We 
need  not  say  this  will  not  do;  that 
neither  natural  nor  artificial  persons 
can  bear  a  burden  such  as  this;  neither 
ought  they  so  to  do.  When  men  are 
hired,  something  must  be  predicated  of 
their  judgment  and  prudence,  and  hence, 
when  the  employer  furnishes  them  with 
tools  and  appliances  which,  though  not 
the  best  possible,  may  by  ordinary  care 
be  used  without  danger,  he  has  dis- 
charged his  duty,  and  is  not  responsible 
for  accidents." 

v>  Brossman  v.  Lehigh  Valley  R.  Co. 
(1886)    113  Pa.  491,  57  Am.  Rep.  479, 


6  Atl.  226;  Pittsburgh  &  0.  B.  Co.  v. 
Smtmeyer  (1879)  92  Pa.  276,  37  Am. 
Rep.  684. 

11  Baylor  v.  Delaware,  L.  &  W.  R.  Co. 
(1878)  40  N.  J.  L.  23,  29  Am.  Rep.  208. 

12  Brossman  v.  Lehigh  Valley  R.  Go. 
(1886)  113  Pa.  491,  57  Am.  Rep.  479, 
6  Atl.  226. 

18  Clark  V.  St.  Paul  &  S.  C.  R.  Co. 
(1881)  28  Minn.  128,  9  N.  W.  581; 
Ren/ne  v.  United  States  Leather  Co. 
(1900)  107  Wis.  305,  83  N.  W.  473. 

In  Alabama  the  doctrine  laid  down  is 
that  a  railway  company  is  bound,  if 
that  is  reasonably  practicable,  to  place 
its  overhead  bridges  at  such  an  elevation 
that  trains,  with  their  customary  em- 
ployees, can  pass  under  them  unharmed ; 
but  that  they  may  be  built  below  the 
level  of  absolute  safety,  if  engineering 
considerations  render  it  impossible  to 
obtain  a  greater  elevation,  or  such  an 
elevation  would  greatly  incommode  the 
public  in  the  use  of  the  bridge,  or  great- 
ly and  unduly  increase  the  expense.  The 
view  taken  is  that,  under  these  circum- 
stance, one  inconvenience  must  yield  to 
another.  Louisville  &  N.  R.  Co.  v.  Hall 
(1888)  87  Ala.  708,  4  L.R.A.  710,  13 
Am.   St.  Rep.  84,  6  So.  277. 
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keep  its  line  free  from  obstructions.*    This  doctrine  has  been  adopted 
in  Missouri.* 

But  other  decisions  are  to  a  contrary  effect.'  Three  of  these,  how- 
ever, antedate  the  ISTew  York  case  cited  above,  and  one  of  them,  as 
is  pointed  out  in  the  note  thereto,  relies  on  the  case  there  expressly 

overruled.     The  others  [with  one  exception,  as  shown  in  the  note] 

^  Donnegan  y.  Erhardt  (1890)  119  N.  5   111.   App.   590,   it   was   held,   on   the 

Y.   468,   7   L.R.A.  527,  23  N.  E.   1051.  authority  of  the  Langlois  Case   (1854) 

The  court  said:      "The  track  must  he  19  Barb.  365    (see  note  1  supra),  that 

properly  laid  and  the  roadbed  properly  there  was  no  common-law  duty  to  fence 

constructed,    and    reasonable    prudence  a  track. 

and  care  must  be  exercised  in  keeping  In   Patton    v.    Central   Iowa   R.    Go. 

the  track   free   from   obstructions,   ani-  (1887)  73  Iowa  306,  35  N.  W.  149,  also, 

mate  and  inanimate;  and  if,  from  want  the  ground  was  taken  that  railway  com- 

of   proper   care,   such   obstructions   are  panies   must   be    allowed   to   determine 

permitted  to  be  or  come  upon  the  track,  for  themselves   whether   they   will   put 

and  a  train  is  thereby  wrecked,  and  any  up  fences  in  all  places  where  they  might, 

person  thereon  is  injured,  the  railroad  The    risks    arising    from    the    unfenced 

company,  upon  plain  common-law  prin-  condition  were  said  to  be  obvious,  and 

ciples,  must  be  held  responsible.     Expe-  therefore  accepted  by  trainmen, 

rience   shows   that   animals   may   stray  In   Tillotson   v.    Temas   &   P.    R.    Go. 

upon  a  railroad  track,  and  that,  if  they  (1892)   44  La.  Ann.  95,  10  So.  400,  the 

do,  there  is  danger  that  a  train  may  court,    in   applying   this   doctrine,    also 

come    in    collision    with    them    and    be  held   that   the  fact   of   the   defendant's 

wrecked.      Adequate   measures,    reason-  having  fenced  a  part  of  its  track  did 

able  in  their  nature,  must  be  taken  to  not  impose  upon  it  the  duty  of  fencing 

guard  against  such  danger.     Independ-  the  whole  track,  and  that,   in  the  ab- 

ently  of   any  statutory  requirement,  a,  sence  of  legislation  requiring  the  entire 

I'ury  might  find,   upon  the   facts   of  a  fencing  of  the  tracks,  the  company  was 

ease,  that  it  was  the  duty  of  a  railroad  left  with  the  discretion  of  placing  fenc- 

company  to  fence  its  tracks,  to  guard  ing  where  there  was,   in  its  judgment, 

against  such  danger."    Langlois  v.  Buf-  danger. 

ialo  R.   Co.    (1854)    19  Barb.  365,  was  In  Ward  v.   Bonner    (1891)    80  Tex. 

overruled.  168,  15  S.  W.  805,  the  risk  of  the  col- 

2  Dickson  v.  Omaha  &  St.  L.  R.   Co.  lision  of  trains  with  cattle  was  held  to 

(1894)    124  Mo.  140,  25  L.  R.  A.  320,  be  an  ordinary  one. 

46  Am.  St.  Rep.  429,  27  S.  W.  476.  That  the  common  law  imposed  no  duty 

The   doctrine  of  the   Donnegan   Case  upon   a  railroad  company  to  fence  its 

was   also   approved   in   AtcMson,   T.   £  tracks  was  also  held  in  the  following 

fif.    P.   R.    Co.   V.    Reesman    (1894)    23  Federal   cases:      Newsom  v.  Norfolk  & 

L.R.A.    768,   9   C.   C.   A.   20,   19   U.   S.  W.   R.    Co.    (1896)    81   Fed.    133;    Gill 

App.  596,   60  Fed  370,  which  arose  in  v.   Louisville   &   N.   R.    Co.    (1908)    91 

Missouri,   but   in   this    case   there   was  C.  C.  A.  613,  165  Fed.  438;   Nielsen  v. 

a  statute  which  was  held  by  the  court  to  Chicago,   B.   &    Q.   R.    Go.    (1911)    109 

impose  upon  the  railroad  company  the  C.    C.    A.   225,    187    Fed.    393.      In   the 

absolute  duty  to  fence  its  tracks.  latter  case,  Donnegan  v.  Erhardt,  supra, 

S  In    a    short    opinion,    Mr.    Justice  is  referred  to,  but  the  court  says  that 

Brewer,  while  a  circuit  judge,   laid  it  there  was  a  fencing  ordinance  to  support 

down  that  the  common  law  in  Colorado  the  plaintiff  in  that  case.     Such  was  the 

did  not  require  a  railway  company  to  case,  but  it  was  contended  that  the  stat- 

fence   its   track  for  the  benefit  of  em-  ute  was  solely  for  the  protection  of  the 

ployees.      Cowan   v.    Union   P.    R.    Go.  owners  of  stock  coming  onto  the  track; 

(1888)    35   Fed.  43    (complaint  relying  and   the   court   held   that   even   in   the 

on    such   an   obligation,   held   demurra-  absence   of  the  statute  which  gave  the 

ble) .  plaintiff  a  cause  of  action,  he  would  also 

In  Wabash  R.  Go.  v.  Brown   (1879)  have  a  cause  of  action  at  common  law. 
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although  they  were  of  later  date  than  the  New  York  case,  do  not 
refer  to  it,  and  are,  therefore,  only  entitled  to  such  weight  as  may 
be  claimed  for  them,  in  view  of  the  fact  that  the  arguments  there 
used  were  not  considered  by  the  courts.  To  the  present  writer,  those 
arguments  seem  to  be  quite  conclusive  in  favor  of  holding  a  company 
liable  for  its  failure  to  provide  against  such  an  obvious  source  of 
danger  as  cattle  straying  on  the  line. 

The  right  of  an  employee  to  take  advantage  of  the  breach  of  stat- 
utes requiring  railway  companies  to  fence  their  tracks  is  discussed 
in  chapter  lxxi. 

972.  [73]  Coupling  appliances  of  railway  cars  and  locomotives. — 
(See  also  §  98Y,  post.) — The  cases  dealing  with  injuries  caused  by 
coupling  appliances  and  other  parts  of  railway  cars  furnish  a  most 
instructive  illustration  of  the  futility  of  expecting  anything  like 
unanimity  in  respect  to  the  application  of  the  general  principle,  not 
disputed  by  any  court,  that  the  law  does  not  require  that  all  the 
appliances  of  a  certain  kind  used  by  an  employer  should  be  con- 
structed after  the  same  pattern,  but  merely  that  they  should  all  be 
reasonably  safe. 

Numerous  decisions,  in  asserting  for  the  employer  the  privilege 
of  selection  which  is  secured  to  him  by  the  former  clause  of  this 
statement,  have  gone  to  such  lengths  that  the  qualification  contained 
in  the  latter  statement  seems  to  have  been,  for  practical  purposes,  al- 
together ignored.  Thus,  it  has  been  held  that  negligence  cannot  be 
inferred  from  the  mere  fact  that  the  drawbars,  drawheads,  or  buffers 
were  so  short  that  the  two  cars  to  be  connected  came  dangerously 
close  together  when  they  met ;  ^  nor  from  the  mere  fact  that  the 
couplings  were  so  dissimilar  that  the  cars  could  not  be  united  with- 
out an  unusual  degree  of  peril.*     It  should  be  observed,  however, 

iWMtwam  v.  Wisconsin  &  M.  R.  Co.  144  Ind.  687,  43  N.  E.  936;  McDonald 

(1883)  58  Wis.  408,  17  N.  W.  124  (not  v.  TSforfolk  &  W.  R.  Co.    (1897)   95  Va. 

negligence  to  use  an  engine,  the  draw-  98,  27  S.  E.  821  (two  patterns  in  use)  ; 

bar  of  which  was  too  short  to  permit  Mlshury  v.  Tsleio  York,  N.  H.  &  B.  R. 

one  of  the  cars  to  be  safely  coupled  to  Co.    (1898)    172  Mass.  130,  70  Am.  St. 

or  detatched  from  it)  ;  Brooks  v.  -North-  Eep.  248,  51  N.  E.  415;  Ft.  Wayne,  J. 

«rn    P.    R.    Co.     (1891)     47    Fed.    687  &  8.  R.  Co.  v.  Qildersleeve   (1876)    33 

(drawhead    of    engine    so    short    as    to  Mich.    133     (one    car    lower    than    the 

leave  an  insufficient  space  for  a  brake-  other)  ;  Botsford  v.  Michigan  0.  R.  Co. 

man,   when   the   tender   had   to   be   at-  (1876)    33   Mich.  256    (similar  facts), 

tached  to  a  car)  ;  Way  v.  Illinois  C.  R.  The  rule  is  the  same,  whether  the  dis- 

■Co.    (1875)    40   Iowa,    341    (deadwoods  similar   cars   belong  to   the   defendant, 

of  foreign  cars  came  very  close  together  or   to   a   connecting   company.     Wood- 

when  the  drawbar  failed  to  enter  the  worthv.  St.  Paul,  M.<&  M.  R.Co.  (1883) 

•drawhead).  5   McCrary,   574,   18   Fed.  282;    Louis- 

!^  Pennsylvania  Co.  v.  Ehaugh  (1895)  ville  &  N.  R.  Co.  v.  Boland  (1892) 
M.  &  S.  Vol.  III.— 165. 
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that  the  servant's  excusable  ignorance  of  the  conditions  introduces 
into  cases  of  this  type  a  new  element,  which  will  enable  him  some- 

96  Ala.  626,  18  L.R.A.  260,  11  So.  667;  roads    of   the    country,   may   choose   to- 

Baldwin  v.  Chicago,  R.  I.  &  P.  R.  Co.  make  them." 

(1879)  50  Iowa,  680  (double  deadwooda        In  Vmhach  v.  Lake  Shore  &  M.  8.  R. 

on  foreign  cars,  single  on  defendant's)  ;  Co.    (1882)     83    Ind.    191,    it   was    not 

Kohn  V.  McNuUa  (1892)  147  U.  S.  238,  specifically  determined  whether  the  use 

37   L.   ed.    150,    13    Sup.    Ct.   Rep.    298  of  dissimilar  couplings  was  negligence, 

(same  facts)  ;  Murphy  v.  Lake  Shore  <&  the  action  being  held  not  maintainable 

M.  8.  R.  Co.    (1896)    67  111.  App.  527.  on  the  ground  of  an  assumption  of  the- 

In  Norfolk  &  W.  R.  Co.  v.  Brown  risk. 
(1895)  91  Va.  668,  22  S.  E.  496,  the  The  same  uncertainty  exists  as  to  the 
court  said:  "To  hold  that  a  railroad  views  of  the  court  in  Norfolk  &  W.  R. 
company  was  negligent  unless  every  car  Co.  v.  Emmert  (1887)  83  Va.  640,  3 
in  a  train  was  of  the  same  height  would,  S.  E.  145,  as  the  action  failed  on  the 
in  our  opinion,  be  requiring  an  extraor-  ground  that  the  plaintiff  was  negligent 
dinary  degree  of  care  on  its  part,  in  not  using  a  crooked  coupling  link. 
The  effect  of  such  a  requirement  would  Two  courts  have  refused  to  hold  the^ 
be  to  compel  such  company  to  have  all  company  negligent  in  using  the  ordi- 
its  own  cars  changed  to  or  made  the  nary  style  of  drawbar,  in  combination 
same  height,  or  to  Save  only  cars  of  the  with  that  termed  "Miller"  coupling, 
same  height  placed  in  the  same  train.  Toledo,  W.  &  W.  R.  Go.  v.  Asbury 
It  would  also  be  required  to  have  the  (1877)  84  111.  429;  Thomas  v.  Missouri 
railroad  companies  whose  cars  pass  P.  R.  Co.  (1891)  109  Mo.  187,  18  S.  W. 
over  its  line  make  their  cars  of  the  same  980.  In  the  former  case  the  court  pro- 
height,  or  put  only  those  of  the  same  ceeded  upon  the  ground  that  there  was 
height  in  the  same  train,  or  transfer  all  no  evidence  to  show  that  the  'TMiller"" 
freight  at  its  terminal  points  to  other  coupling  was  more  dangerous  than  the 
cars,  or  cease  to  do  business  with  con-  other.  But  the  latter  can  only  be  re- 
necting  lines.  Such  a  rule  would  be  garded  as  an  unqualified  assertion  of 
impracticable,  as  well  as  expensive  and  the  company's  right  to  use  two  different 
burdensome  to  the  railroad  company."  patterns,  without  regard  to  the  servant's 

In  Pittsburgh  &  L.  E.  R.  Co.  v.  Senly  safety,  for  it  is  mentioned  in  the  opin- 
(1891)  48  Ohio  St.  608,  15  L.R.A.  ion  that  there  was  nothing  to  prevont 
384,  29  N.  E.  675,  the  court  said:  "To  the  platform  on  the  "Miller"  car  corn- 
require  that  railroad  companies  shall  ing  against  the  end  of  the  other.  Those 
provide  uniform  couplings  on  all  their  decisions,  therefore,  are  essentially  in- 
cars  would  cripple  every  effort  looking  consistent  with  those  cited  in  note  7, 
towards  improvement.    No  change  could  infra. 

be  made,  no  new  appliance  tested  and        In    Southern    P.    R.    Co.    v.    Burke- 

its   utility   determined,   without   incur-  (1893)    9  C.  C.  A.  229,  13  U.  S.  App. 

ring    a   liability    no    prudent    company  229,   60   Fed.   704,   the   court   seems   to 

would  care  to  assume.     The  occupation  have  assumed  that  this  combination  of 

of  one  whose  duty  is  to  couple  cars  is,  couplings  was  negligent,  but  the  main 

at   best,   highly  hazardous,    and   it   ac-  ground    of    the    decision    was    that    no 

cords    with    a    sound    and    enlightened  proper   pin  was   furnished   with  which 

public    policy    to    encourage    such    at-  to  make  the  coupling, 
tempts  as  may  be  made  to  introduce  de-        j^  two  cases   it  was  even  denied  to 

vices  designed  to  dimmish  this  danger,  ^e  negligent  to  use  a  car,  the  drawbar  of" 

^"*',7^^  ^^rL        '°'   !!.rj.'Jl  i!i^f  ^I'i^h   had   dropped   be  ow   its   normal 

would  be  of  little  or  no  practical  bene-  ,      ,      „  t:,,-  ..   ^   r.   Vr    ^  TT 

fit  to  one  engaged  in  coupling  cars,  to  'T^^^V /r^.T- I"    .o^*  t^^r^^^'  ^°- 

require  a  railroad  company  tS  have  all  (1885)    56   Mich.   625,   23   N.   W.   440; 

its   couplings  uniform,   so  long  as   the  ^«'»««  <*  P-  •«•  <^o-  ^'-  Rhodes   (1895)   18 

exigencies  of  commerce  require  that  cars  *-'•  C.  A.  9,  30  U.  S.  App.  561,  71  Fed. 

of  other  railroads  shall  be  transported  145.    But  this  view  is  inconsistent  with 

over    it,    with    couplings    as   varied    as  the  generally  accepted  doctrine  that  a 

human    ingenuity,    and    the    taste    and  master  is  not  entitled  to  carry  on  his-^ 

judgment  of  the  managers  of  the  rail-  business   with   instrumentalities   whicfc 
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times  to  recover  for  an  injury  which  would  otherwise  not  be  actiona- 
ble.*   See  chapter  xl.,  ante. 

Other  decisions  upholding  the  right  of  the  employer  to  conduct  his 
business  in  his  own  way  may  be  justified  on  special  grounds,  appli- 
cable to  the  particular  circumstances, — as,  where  the  device  in  ques- 
tion was  one  of  a  merely  temporary  character,*  or  where  the  dangers 
created  by  the  arrangements  objected  to  were  such  as  to  be  readily 
apparent  to  the  servant  from  the  very  first  moment  that  the  cars 
came  within  his  range  of  vision,  and  it  was,  therefore,  not  unrea- 
sonable to  assume  that  he  could  protect  himself  from  injury  by  the 
exercise  of  ordinary  care.*    See  chapter  xxxvii. 

It  is  not  the  duty  of  a  company  to  equip  its  cars  with  deadwoods,^ 

are   specifically   defective.      See    §    937,  singer   v.    Cincinnati,   S.    &   M.   R.    Go., 

ante.  (1892)    93   Mich.   646,   53   N.   W.   825; 

3  Russell  V.  Minneapolis  d  St.  L.  R.  Chicago,  B.  d  Q.  R.  Co.  v.  Curtis  (1897) 

Co.   (1884)   32  Minn.  230,  20  N.  W.  147  51  Neb.  442,   66  Am.   St.  Rep.  456,   71 

("Miller"    and    common    coupling   used  N.  W.  42;   Toledo,  W.  &  W.  R.  Co.  v. 

together);    Bungerford   v.   Chicago,  M.  Blade    (1878)    88   111.    112;    Illinois   C. 

&  St.  P.  R.  Go.    (1889)    41  Minn.  444,  R.   Go.  v.   Harris    (1894)    53   111.   App. 

43  N.  W.  324    (goose-neck  coupling  de-  592;     Osborne    v.    Knooi    &    L.    R.    Co. 

vice  on  engine,  and  common  coupling  on  (1877)    68  Me.  49,  28  Am.  Rep.  16. 

freight  car ) .  Upon    the    same    ground,    if    at    all,. 

*  Negligence    is    not   predicable   from  must   be   sustained   the   following   deci- 

the  fact  that  a  rope  was  used,  instead  sions:      That  a  chafing   iron  was   used 

of  a  chain,  to  couple  two  of  the  cars  in  as  a  means  of  coupling  an  engine  to  a 

a  wrecking  train.     Tailer  v.  Hannibal  freight   oar.     Hatter   v.  Illinois    C.   R. 

&  St.  J.  R.  Go.   (1887)   93  Mo.  79,  5  S.  Go.    (1892)    69  Miss.   642,   13   So.   827. 

W.  810;  Muirhead  v.  Hannibal  &  St.  J.  That  a  locomotive  tender  was  not  fur- 

R.   Co.    (1890)    103  Mo.  251,   15   S.   W.  nished  with  an  iron  rail  at  the  rear,  to^ 

630.  serve    as    a    hand-hold    for    brakemen. 

Nor  from  the  fact  that  what  is  known  Lyttle  v.  Chicago  &  W.  M.  R.  Co. 
as  the  "three-link  coupling"  was  used  (1890)84  Mich.  289,  47  N.  W.  571. 
as  a  substitute  for  a  damaged  drawhead,  That  a  common  passenger  engine  with' 
in  order  that  the  car  might  be  put  in  a  a  high  tender  and  a  "goose-neck"  coup- 
condition  to  proceed  to  a  station  where  ler  was  used,  instead  of  the  switch  en- 
it  could  be  repaired.  Darracott  v.  gine  of  the  pattern  usually  adopted  in 
Chesapeake  &  0.  R.  Co.  ( 1887 )  83  Va.  large  yards.  Fowler  v.  Chicago  &  N.  W, 
288,  5  Am.  St.  Rep.  266,  2  S.  E.  511.  R.  Co.   (1884)    61  Wis.   159,  21  N.  W- 

5  Under  this  head  may  be  classed  the  40  (switchman  here  had  been  instructed, 

cases    in   which    the   use    of    cars   with  in  the  use  of  the  engine) . 

double  buffers  has  been  denied  to   im-  That    the    couplings    used    were    too 

port    negligence:       Eohn    v.    McNulta  weak  to  bear  the  strain  put  upon  them 

(1893)   147  U.  S.  238,  37  L.  ed.  150,  13  by  "double  heading"  the  train.     Hawk 

Sup.  Ct.  Rep.  298;   Northern  P.  R.  Co.  v.  Pennsylvania  R.  Go.   (1887)   7  Sadler 

V.  Blake   (1894)    11  C.  C.  A.  93,  27  U.  (Pa.)    212,   11  Atl.  459    (contention  of 

S.  App.  190,-  63  'Fed.  45;   Michigan  C.  plaintiff  was  that,  if  two  engines  were 

R.    Co.   V.    Smithson    (1881)    45    Mich,  used,  one  should  have  been  a  "pusher") . 

212,  7  N.  W.  791;  Hathaway  v.  Michi-  That  a  hook  was  used  as  a  means  of 

gan  C.  R.  Go.   (1883)   51  Mich.  253,  47  attaching   a   traction   cable   alternately 

Am.  Rep.  569,  16  N.  W.  634 ;  Indianapo-  to  each  of  two  cars  which  were  operated 

lis,  B.  &  W.  R.  Co.  v.  Flanigan  (1875)  on    an    incline.      Burke    v.    Witherhee 

77  111.  365;  Pennsylvania  Co.  v.  Ehaugh  (1885)   98  N.  Y.  562. 
(1895)  144  Ind.  687,  43  N.  E.  936;  Dy- 
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SO  as  to  prevent  the  drawheads  from  coming  into  contact  when  the 
cars  are  being  coupled.^  Some  of  the  cases  in  which  the  courts  have 
allowed  the  plaintiff  to  recover,  on  the  ground  that  the  standard  of 
reasonable  safety  had  not  been  attained,  are,  upon  the  facts  pre- 
sented, irreconcilable  with  many  of  those  cited  in  the  foregoing 
paragraphs.'' 

6  Hannigan  v.  Lehigh  d  H.  River  R.  the  slightest  indiscretion  on  the  part 
Co.  (1898)  157  N.  Y.  244,  51  N.  E.  of  an  operative  may  endanger  his  life, 
992,  reversing  (1895)  91  Hun,  300,  36  the  company  is  liable  for  any  injury 
N.  Y.  Supp.  293,  where  it  was  also  said  resulting  from  such  defects. 

that,  even  if  it  were  to  be  assumed  that  In    Bennett   v.    Northern    P.    R.    Go. 

the  use  of  a  car  without  deadwoods  is  (1891)    2  N.  D.  112,  13  L.R.A.  465,  49 

negligent,  the  plaintiff  could  not  recover  N.   VV.   408,   where   a   drawbar   was   so 

on  tliis  ground  for  an  injury  caused  by  short  as  to  leave  only  10  inches  between 

the    drawheads    coming   together,    since  a  car  and  locomotive  when  they  came 

practically  all  the  evidence  in  the  case  together,  the  usual  space,  according  to 

was  to  tlie  effect  that  the  function  of  the    evidence,    being    from    24    to    30 

deadwoods    was    not   to    prevent   draw-  inches,  the  court  said:     "To  so  diminish 

lieads  from  coming  together.  this  usual  standing  room  that  an  em- 

7  As,  where  two  pieces  of  rolling  stock,  ployee  is  almost  sure  to  be  caught,  when 
regularly  coupled  together,  were  so  illy  in  the  discharge  of  his  duties,  between 
matched  that  they  could  not  be  safely  a  heavy  standing  car  and  an  engine 
operated.  Krueger  v.  Louisville,  N.  A.  whose  momentum,  because  of  its  weight, 
d  C.  R.  Co.  (1886)  111  Ind.  51,  11  N.  is  tremendous,  however  slow  its  speed, 
E.  957  (tender  was  3  or  4  inches  higher  would  seem  to  be  some  evidence  of  neg- 
than  deck  of  engine,  and  lost  motion  ligenee.  If  the  space  is  too  narrow 
was  thereby  generated,  rendering  the  for  the  body,  serious  injury  is  almost 
tender  liable  to  be  detached  from  the  inevitable  in  case  the  servant  is  caught, 
engine).  There  is  respectable  authority  for   the 

And    where    coupling    appliances    or  proposition    that    these    facts    warrant 

other   parts    of   the   ear   were   such   as  a  finding  of  negligence." 

to  render  the  work  of  coupling  unusual-  That    a   coupling,    known   as    a    stiff 

ly  dangerous.     Toledo,  W.  &  W.  R.  Co.  goose-neck,    was    not    reasonably    safe 

V.  Fredericks  (1874)   71  111.  294   (draw-  when  used  with  freight  cars   seems  to 

bars  too  short)  ;    Lawless  v.   Gonnecti-  have  been  assumed  in  Grannis  v.   Ghi- 

cut  River  R.   Co.    (1883)    136  Ma&s.   1  cago,  St.  P.  &  K.  C.  R.  Co.    (1890)    81 

(same  facts)  ;   Belair  v.  Chicago  &  N.  Iowa,  444,  46  N.  W.  1067. 

W.  R.  Co.    (1876)   43  Iowa,  662    (same  In   Western  &   A.  R.    Go.   v.    Bishop 

facts)  ;  Dooner  v.  Delaware  &  3.  Canal  (1873)    50  Ga.  485,   it  was   apparently 

Co.    (1895)    171   Pa.   581,    33   Atl.   415  regarded  as  negligent  to  use  on  a  tender 

(same  facts)  ;   Oihson  v.  Pacific  R.  Go.  a  hinged  drawbar,  which  was  too  short, 

(1870)    46   Mo.    163,    2   Am.    Rep.    497  and   liable   to    turn,    when    a    coupling 

(spring   of    drawbar   too   short)  ;    Chi-  was  made  with  a  car. 

cage,  R.  I.  &  P.  R.  Go.  V.  Linney  (1893)  In   Chicago   &  A.   R.   Go.    v.   Munroe 

7  C.  C.  A.  656,  19  U.  S.  App.  315,  59  (1877)    85  111.  25,  it  was  not  directly 

Fed.    45     (short    drawhead    on    foreign  decided  whether  the  absence  of  an  ap- 

car).  pliance  to  keep  the  coupling  link  from 

In  Mason  v.  Richmond  d  D.  R.  Go.  running  back  imported  negligence,  the 
(1892)  111  N.  C.  482,  18  L.R.A.  845,  servant  being  held  to  have  assumed  the 
16  S.  E.  698,  it  was  laid  down  as  a  risk,  as  an  obvious  one. 
general  rule,  that  when  freight  cars  are  In  Secord  v.  Chicago  &  M.  L.  8.  R. 
so  defectively  made,  whether  owing  to  Co.  (1895)  107  Mich.  540,  65  N.  W. 
a  failure  to  attach  bumpers  at  all,  or  550,  it  seems  to  have  been  regarded  as 
to  make  them  sufSciently  long  to  pro-  negligent  to  use  a  car  with  a  drawbar 
tect  a  person  standing  between  the  cars  which  had  to  be  raised  and  lowered  in 
when  in  motion,  or  in  consequence  of  the  saddle  to  adapt  it  to  other  draw- 
any   other   fault   in   construction,    that  heads    of    different    heights.      But    re- 
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Other  cases  in  whicli  the  action  was  held  to  be  maintainable,  so 
obviously  came  within  the  principle  that  a  master  is  not  justified 
in  exposing  his  servants  to  danger,  from  which  they  cannot  protect 
themselves  by  ordinary  care,  that  it  is  probable  that  no  court  would 
deny  that  the  circumstances  presented  a  case  of  prima  facie  liability. 
Cases  answering  this  description  are  those  in  which  the  couplings  of 
two  cars  were  so  constructed  that  they  overlapped  when  they  came 
together,  thus  exposing  the  person  making  the  coupling  to  the  dan- 
ger of  being  crushed.*  But  the  inchoate  right  of  action  thus  con- 
ceded will,  of  course,  be  defeated  if,  as  a  matter  of  fact,  it  appears 
that  the  servant  understood  the  risks  involved®  (see  chapter  l.),  or 
that  he  was  guilty  of  contributory  negligence.^" 

There  is  no  dispute  as  to  the  point  that  negligence  may  be  predi- 
cated of  the  failure  of  a  company  to  supply  coupling  pins  and  links 
of  the  kind  required  for  the  purpose  of  making  a  reasonably  safe 
coupling  under  the  circumstances.^^ 

In  some  cases  of  this  type  conformity  or  nonconformity  to  com- 
mon usage  is  the  controlling  element,  or  one  of  the  controlling  ele- 
ments,^^  but  it  must  be  remembered  that  its  significance  is  not  the 
same  in  all  jurisdictions.     See  chapter  xxxix.,  ante. 

eovery  was  denied  on  the  ground  that  train  were  so  low  that  they  passed  iin- 

the  risk  was  obvious,  and  therefore  as-  der  the  engine] ;  Moore  v.  Katisas  City, 

sumed.  Ft.  S.  &  M.  R.  Co.  [1898]  146  Mo.  572, 

S  Lawless  v.  Connecticut  River  R.  Co.  48  S.  VV.  487;  Hulett  v.  St.  Louis,  K.  C. 

(1883)    136  Mass.   1    (drawbar  of  loco-  &  N.  R.  Co.   [1878]   67  Mo.  239);   and 

motive  too  low)  ;  Ellis  v.  New  York,  L.  where  there  was  no  hand-rail  on  a  loco- 

E.  &  W.  R.  Co.    (1884)    95  N.  Y.  546;  motive    {Chicago    &    G.    W.    R.    Co.    v. 

Le  Clair  v.  First  Div.  of  St.  Paul  &  P.  Travis   [1892]   44  111.  App.  466). 

R.  Co.  ( 1873 )  20  Minn.  9,  Gil.  1 ;  Bono-  10  Toledo,  W.  &  W.  R.  Co.  v.  Asiury 

hue  V.  Brooklyn  City  R.  Co.   (1891)   38  (1877)     84    111.    429     (drawbars    over- 

N.  y.  S.  R.  485,  14  N.  Y.  Supp.   639;  lapped). 

Norfolk  &  W.  R.  Co.  v.  Brown   (1895)  ^'i-Denner,  T.  &  G.  R.  Co.  v.  Simpson 

91  Va.   668,   22   S.  E.   496;    Bennett  v.  (1891)    16   Colo.   55,   25   Am.   St.   Eep. 

Greenwich  &  J.  R.  Co.   (1895)   84  Hun,  242,  26  Pae.  339;  Boatwright  v.  North- 

216,   32  N.  Y.   Supp.  457;    Muldowney  eastern   R.    Co.    (1886)    25    S.    C.    128 

V.  Illinois   C.  R.   Go.    (1873)    36   Iowa,  (cars    of   different   heights);    Southern 

462;     Lynn    v.     Antrim     Lumler     Co.  P.  Co.  v.  Burke   (1893)   9  C.  C.  A.  229, 

(1901)   105  La.  451,  29  So.  874;  Luoco  23  U.  S.  App.  1,  13  U.  S.  App.  110,  60 

V.  New  York  C.  <&  H.  R.  R.  Co.   (1895)  Fed.  704    ("Miller"  and  ordinary  coup- 

87  Hun,  612,  34  N.  Y.  Supp.  277  (chain  ling  apparatus)  ;   St.  Louis  &  8.  F.  R. 

used,  in  the  absence  of  a  drawhead,  to  Co.  v.  Keller  (1900)   10  Kan.  App.  480, 

connect  cars)  ;  Southern  P.  Co.  v.  Win-  62  Pac.  905    (coupling  pins  too  large)  ; 

ton    (1901)    27  Tex.   Civ.  App.   503,   66  Missouri,    K.    &    T.    R.    Co.    v.    Hauer 

S.  W.  477.  (1897)  —  Tex.  Civ.  App.  — ,  43  S.  W. 

9 Upon  this  ground  the  plaintiff  was  1078   (same  facts), 

denied    recovery,    where    the    couplings  12  On  the  one  hand,  it  has  been  held 

were  so  constructed  that  the  cars  came  not  to  be  negligent  to  use  drawheads  of 

dangerously    close    together     (McLaren  a    certain    well-known    pattern     (Rich- 

V.  WilUston  [1892]  48  Minn.  299,  51  N.  mond  &  D.  R.  Co.  v.  Jones   [1890]   92 

W.  373    [drawbars   on   cars   of  logging  Ala.  218,  9  So.  276;  Georgia  P.  B.  Co. 
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973.  [74]  Other  parts  or  appurtenances  of  railway  cars  and  locomo- 
tives.—  In  the  cases  collected  in  the  note  below,  recovery  was  denied 
upon  the  ground  that  a  railway  company  has  the  right  to  use  what- 
ever pattern  of  rolling  stock  it  may  prefer.^     But  proof  that  the 


V.  Propst  [1887]  83  Ala.  518,  3  So. 
764)  ;  nor  to  use  double  deadwooda  {Os- 
horne  v.  Knox  &  L.  R.  Go.  [1877]  68 
Me.  48,  28  Am.  Rep.  16)  ;  nor  to  omit 
to  introduce  a  new  kind  of  coupling,  as 
long  as  the  one  retained  is  commonly 
used  by  railway  companies  (Burns  v. 
Chicago,  M.  &  St.  P.  R.  Co.  [1886]  69 
Iowa,  450,  58  Am.  Rep.  227,  30  N.  W. 
25 ) .     As  to  self-couplers,  see  infra. 

On  the  other  hand,  companies  have 
been  held  negligent  in  continuing  to 
use  a  kind  of  coupling  which  has  been 
generally  abandoned  by  other  compa- 
nies. Crane  v.  Missouri  P.  R.  Co. 
(1885)  87  Mo.  588  (locomotive  with 
drawhead  of  peculiar  construction,  ren- 
dering it  dangerous  to  couple  to  cars)  ; 
Bennett  v.  Northern  P.  R.  Go.  (1891)  2 
N.  D.  112,  13  L.R.A.  465,  49  N.  W. 
408  (drawbars,  shorter  than  those  in 
common   use ) . 

In  1877  the  supreme  court  of  Illinois 
held  that  a  railway  was  not  bound  to 
introduce  self-couplers.  Toledo,  W.  & 
W.  R.  Go.  V.  Aslury  (1877)  84  111. 
429. 

More  than  twenty  years  afterwards. 
We  find  it  laid  down  in  North  Carolina 
that  the  failure  to  furnish  automatic 
car  couplers  in  common  use  for  freight 
cars  is  negligence  per  se,  which  renders 
a  railroad  company  liable  to  an  em- 
ployee for  injuries  received  in  attempt- 
ing to  couple  ears  having  skeleton  draw- 
heads  of  unequal  height.  Troxler  v. 
Southern  R.  Co.  (1899)  124  N.  C.  189, 
44  L.R.A.  313,  70  Am.  St.  Rep.  580, 
32  S.  E.  550.  The  difference  between  the 
two  rulings  is  significant  of  the  fact 
that  this  device  had  been  almost  uni 
versally  adopted  during  the  intermedi 
ate  period. 

It  has  also  been  held  to  be  for  the 
jury  to  say,  whether  it  is  negligence  to 
send  out  a  train  in  which  only  the  en- 
gine and  four  cars  out  of  ten  are  pro- 
vided with  automatic  brakes.  Wright 
V.  Southern  R.  Go.  (1900)  127  N.  C. 
225,  37  S.  E.  221. 

1  Texas  &  P.  R.  Go.  v.  Minnick  (1893) 
6  C.  C.  A.  387,  13  U.  S.  App.  520,  57 
Fed.  362  (bridge  ignited  by  sparks  from 
a   smoke  stack  of  peculiar   design,  the 


characteristics  of  which  were  known  to 
the  servant ) . 

A  railway  company,  not  being  bound 
to  adopt  every  new  invention,  is  not 
negligent,  simply  because  it  has  failed 
to  exchange  a  hook  for  an  eyebolt,  as  a 
means  for  the  attachment  of  a  brake, 
though  the  latter  contrivance  may  have 
superior  merits.  Wonder  v.  Baltimore 
&  0.  R.  Co.  (1870)  32  Md.  411,  3  Am. 
Rep.  143. 

Negligence  cannot  be  inferred  from 
the  following  facts : 

That  the  ears  were  not  provided  with 
check  chains  to  lessen  the  risk  of  de- 
railment. Ladd  V.  Hev}  Bedford  R.  Co. 
(1876)  119  Mass.  412,  20  Ain.  Rep. 
331. 

That  there  were  no  hooks  on  a  gang- 
way laid  from  a  car  to  a  platform,  for 
the  unloading  of  freight,  is  not  negli- 
gence. D'Arcy  v.  Long  Island  R.  Go. 
(1898)  34  App.  Div.  275,  54  N.  Y. 
Supp.  553;  La  Pierre  v.  Chicago  &  G. 
T.  R.  Co.  (1894)  99  Mich.  212,  58  N. 
W.  60  (use  for  fifteen  years  without 
accident  was  here  emphasized). 

That  a,  block  and  tackle  was  not  pro- 
vided to  guide  a  cable  which,  while  it 
was  being  used  to  draw  a  plow  by  which 
earth  was  unloaded  from  flat  cars,  was 
laid  in  a  groove  in  a  socket  which 
held  a  stake  on  the  side  of  one  of  the 
cars.  Nolan  v.  Montana  C.  B.  Co. 
(1901)   25  Mont.  107,  63  Pac.  926. 

That  the  pattern  of  brake  used  was 
more  dangerous  than  another  kind. 
Winkler  v.  St.  Louis  Basket  &  Box  Co. 
(1897)    137  Mo.  394,  38  S.  W.  921. 

That  there  was  no  fusible  plug  in  a 
locomotive  boiler,  and  no  stationary 
light  to  enable  the  engineer  to  see  the 
test  cocks.  Leary  v.  Lehigh  Valley  B. 
Go.  (1894)  76  Hun,  575,  28  N.  Y.  Supp. 
187. 

That  a  car  not  originally  designed  for 
a  caboose  was  used  as  one.  Oalveston, 
B.  &  S.  A.  R.  Co.  V.  Davis  (1893) 
—  Tex.  Civ.  App.— 23  S.  W.  1019. 
(Compare  Pennsylvania  case  cited  in 
note  4,  infra.) 

That  a  device  for  picking  up  the  cable 
of  a  motor  car  was  not  as  safe  as  an- 
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servant  did  not  appreciate  the  risks  involved  lets  in  the  operation 
■of  the  principle  discussed  in  chapter  xz,." 

In  other  decisions  the  determinative  element  has  been  the  defend- 
ant's failure  to  provide  a  reasonably  safe  appliance.' 


other  kind.     Freil  v.    Citizens'   R.    Oo. 

(1893)  115  Mo.  503,  22  S.  W.  498. 
That  a  street  car  had  no  guard  ex- 
tending outside  the  wheels  to  prevent 
■the  feet  of  employees  who  might  fall 
oflf  the  car  from  getting  on  the  track. 
Denver  Tramway  Oo.  v.  Nesbit  (1896) 
22  Colo.  408,  45  Pac.  405. 

Hand  cars  need  not  be  of  any  par- 
ticular pattern.  Hamilton  v.  Chicago, 
B.  I.  &  P.  B.  Co.  (1894)  93  Iowa,  46, 
€1  N.  W.  415. 

In  a  Texas  case  the  court  seemed  to 
■consider  that,  as  a  hand  car,  known 
as  the  "Sheffield,"  was,  on  the  whole, 
■considered  an  improvement  over  those 
in  ordinary  use  at  the  time  when  it 
was  introduced,  there  was  no  negli- 
gence in  adopting  it,  though  it  may 
have  been  more  likely  to  be  derailed, 
owing  to  its  lightness.  But  the  de- 
■cision  was  that,  even  conceding  this 
lightness  to  be  a  defect,  the  danger 
arising  from  it  was  fully  appreciated 
by  the  servant.  Gulf,  C.  &  S.  F.  R. 
Co.  v.  Williams  (1888)  72  Tex.  159, 
12  S.  W.  172. 

In  International  &  O.  N.  R.  Co.  v. 
Doyle  (1878)  49  Tex.  190,  it  seems  to 
have  been  considered  that  the  use  of  an 
uncovered,  eight-sided  iron  handle  on 
the  crank  of  a  hand  oar  did  not  expose 
a  section  hand,  who  grasped  it  with  a 
gloved  hand,  to  dangers  exceeding  those 
which  were  apparent  with  ordinary  care 
and  attention.  But  the  precise  posi- 
-tion  of  the  court  on  this  point  is  not 
very  clear. 

2  Louisville    d    N.    B.    Co.    v.    Binion 

(1894)  107  Ala.  645,  18  So.  75  (brake 
of  a  certain  pattern  dangerous  to  inex- 
perienced brakeman). 

The  driver  of  a  tram  car  in  a  mine 
•may  recover  for  an  injury  caused  by 
his  striking  against  a  low  place  in  the 
roof,  while  he  was  sitting,  in  the  usual 
manner,  on  a  new  car  which  he  did  not 
know  to  be  higher  than  the  ones  he 
had  been  using.  Tennessee  Coal,  I.  & 
R.  Co.  V.  Currier  (1901)  47  C.  C.  A. 
161,  108  Fed.  19. 

3  A  jury  is  warranted  in  finding  neg- 
ligence where  the  defendant  used  a  lo- 
comotive,  the   footboard   of  which   was 


about  9  inches,  and  the  pilot  5  inches, 
above  the  rails  (Chicago  &  N.  W.  R. 
Co.  V.  Delaney  [1897]  169  111.  581,  48 
N.  E.  476  [pilot  struck  obstruction, 
which  caused  the  breaking  of  the  foot- 
board on  which  plaintiff  was  stand- 
ing] )  ;  and  where  there  is  no  continuous 
hand-hold  on  a  switch  engine  {Wible 
V.  Burlington,  G.  B.  &  N.  R.  Co.  [1899] 
109  Iowa,  557,  80  N.  W.  679);  and 
where  a,  "push  pole"  which  had  no 
handle  was  used  for  propelling  cars 
{Philadelphia,  W.  &  B.  R.  Co.  v.  Keen- 
an  [1883]  103  Pa.  125 )  ;  and  where  a 
yard  engine  with  a  square,  instead  of  a 
sloping,  tank  is  used  (Missouri  P.  R. 
Co.  V.  Lehmberg  [1889]  75  Tex.  61,  12 
S.  W.  838)  ;  and  where  no  handles  were 
provided  on  tank  cars  for  the  use  of 
brakemen  engaged  in  coupling  ( Graham 
V.  Boston  &  A.  R.  Co.  [1892]  156  Mass. 
4,  30  N.  E.  359 )  ;  and  where  an  ordi- 
nary freight  engine  is  used  for  switch- 
ing purposes  in  a  yard,  the  evidence  be- 
ing that  the  latter  is  handled  more  eas- 
ily, and  that  the  engineer  who  is  operat- 
ing it  can  see  signals  more  easily  (Mis- 
souri P.  R.  Co.  V.  Lamothe  [1890]  76 
Tex.  219,  13  S.  W.  194 )  ;  and  where  cars 
without  ladders  are  used  (Greenleaf 
V.  Illinois  C.  B.  Co.  [1870]  29  Iowa,  14, 
4  Am.  Eep.  181)  ;  and  where  cars  were 
sent  out,  unprovided  with  proper  lights 
(Chicago  &  N.  W.  B.  Co.  v.  Taylor 
[1873]  69  111.  461,  18  Am.  Rep.  626 
[cars  were  making  a  flying  switch]  ; 
Denver  d  B.  G.  R.  Go.  v.  Sipes  [1899] 
26  Colo.  17,  55  Pac.  1093  [cupola  of 
caboose  not  lighted] ) .  See  also  Wedg- 
wood V.  Chicago  d  N.  W.  R.  Go.  (1877) 
41  Wis.  478  (long  bolt  unnecessarily 
projecting  from  brake  beam)  ;  Missouri 
P.  R.  Go.  V.  Fox  (1898)  56  Neb.  746, 
77  N.  W.  130  (1900)  60  Neb.  531,  83 
N.  W.  744  (truss  rod  projecting  an 
unnecessary  length  through  the  nut  in 
which  it  was  screwed)  ;  Evans  v.  Delk 
(1888)  —  Tex.  — ,  9  S.  W.  550  (hand 
car  derailed  (owing  to  the  fact  that 
the  pinion  wheel  was  too  small,  so  that 
the  cogs  caught,  binding  the  car  wheels 
to  the  rail  as  they  were  ascending  a 
grade  on  a  curve ) . 
Evidence  that  it  is  practicable  to  place 
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Not  a  few  decisions  are  controlled  by  the  element  of  conformity 
or  nonconformity  to  common  usage.*  Others  give  prominence  to, 
and  are  controlled  by,  the  principle  that  appliances  are  only  required 
to  be  reasonably  safe  for  the  purpose  for  which  they  are  furnished.* 


railings  about  the  top  of  tenders  to  in- 
crease their  capacity,  and  that  this  was 
not  done  in  the  case  in  hand,  is  ad- 
missible on  the  question  of  negligence 
in  loading  a  tender  so  that  coal  fell 
from  it  and  injured  the  plaintiff. 
Union  P.  B.  Co.  v.  Erickson  (1894) 
41  Neb.  1,  29  L.E.A.  137,  59  N.  W. 
347. 

*  It  is  not  negligence  to  use  on  dirt 
cars  brakes  of  a  kind  that  are  in  com- 
mon use,  though  not  the  best.  Henry 
V.  Staten  Island  R.  Co.  (1880)  81  N. 
y.  373. 

Nor  to  receive  into  a  train  a  foreign 
car  of  a  kind  which  is  in  common  use, 
although  it  has  no  hand-hold  or  grab- 
iron  at  the  end,  the  evidence  being  that 
the  steps  were  so  constructed  as  to 
serve  for  that  purpose.  Dooner  v.  Delcu- 
ware  &  E.  Canal  Co.  (1895)  171  Pa. 
581,  33  Atl.  415. 

Nor  to  have  cars  with  holes  cut  in 
the  projecting  roof  at  the  ends,  to 
enable  brakeman  to  reach  the  ladder. 
Benson  v.  New  Tork,  N.  H.  &  H.  B. 
Co.    (1901)    23  R.  I.   147,  49  Atl.  689. 

Nor  to  have  projecting  bolt  on  lever 
of  hand  car.  Carey  v.  Boston  &  M.  B. 
Co.  (1893)  158  Mass.  228,  33  N.  E. 
512. 

Nor  to  use  as  a  caboose  a  box  car 
with  no  platform  or  guard  rail  at  either 
end.  Davis  v.  Baltimore  d  0.  R.  Co. 
(1893)   152  Pa.  314,  25  Atl.  498. 

Nor  to  use  the  ordinary  appliances 
for  the  purpose  of  carrying  broad-gauge 
car  bodies  on  narrow-gauge  trucks. 
Titus  V.  Bradford,  B.  &  K.  R.  Co.  ( 1890) 
136  Pa.  618,  20  Am.  St.  Rep.  944,  20 
Atl.  517. 

Nor  to  adopt  a  certain  method  of 
fastening  the  arch  pipe  of  a  locomotive, 
when  there  is  no  evidence  of  any  com- 
mon usage  in  respect  to  a  different 
method.  Hale  v.  New  York  &  N.  E.  R. 
Co.  (1899)  174  Mass.  317,  54  N.  E. 
844. 

Nor  to  omit  to  provide  a  resistance 
coil,  to  make  the  starting  of  an  electric 
street  oar  more  gradual,  there  being 
no  evidence  that  such  a  device  was  in 
common  use.    Lorimer  v.  St.  Paul  City 


B.  Co.   (1892)   48  Minn.  391,  51  N.  W. 
125. 

Negligence  cannot  be  inferred  from 
the  failure  to  adopt  the  "Potter"  draft 
iron  with  three  couplings,  where  it  ap- 
pears that  the  single  coupling  is  still 
extensively  used.  Burns  v.  Chicago,  M. 
&  St.  P.  B.  Co.  (1886)  69  Iowa,  450, 
58  Am.  Rep.  227,  30  N.  VV.  25. 

The  use  of  hand-holds  on  cars,  placed 
lengthwise  instead  of  crosswise,  is  not 
negligent,  though  a  majority  of  rail- 
way companies  use  the  latter  kind. 
Chicago  &  O.  W.  B.  Co.  v.  Armstrong 
(1895)   62  111.  App.  228. 

On  the  other  hand,  it  is  negligent 
to  run  a  freight  engine  without  such  a 
generally  used  device  as  a  cowcatcher 
(Tennessee  Coal,  I.  &  B.  Co.  v.  Kyle 
[1890]  93  Ala.  1,  12  L.R.A.  103,  8  So. 
764)  ;  or  to  operate  cars  of  a  generally 
discarded  pattern  (Palmer  v.  Denver 
cG  B.  G.  R.  Go.  [1882]  3  McCrary,  635, 
12  Fed.  392  [freight  cars  had  only  four 
wheels,  and  those  were  attached  so 
rigidly  that  they  could  not  accommo- 
date themselves  to  curves]  ) . 

5  Thus,  it  has  been  held  that  the 
safety  chains  between  an  engine  and 
its  tender  need  not  be  strong  enough 
to  bear  the  strain  put  upon  them  when 
the  couplings  give  way.  Gardner  v. 
St.  Louis  d  S.  F.  R.  Co.  (1896)  135 
Mo.  90,  36  S.  W.  214. 

And  that  there  is  no  obligation  to 
construct  the  rims  of  gravel  cars  in 
such  a  manner  that  they  will  serve  as 
a  safe  means  of  support  to  a  servant 
attempting  to  mount  the  cars  while  in 
motion.  Timmons  v.  Central  Ohio  R. 
Co.    (1856)   6  Ohio  St.  105. 

And  that  push  cars  need  not  be  so 
constructed  that  employees  can  safely 
ride  upon  them.  Tork  v.  Kansas  City, 
G.  &  8.  R.  Co.  (1893)  117  Mo.  405, 
22  S.  W.  1081.  But  this  last-mentioned 
position  is  doubtless  subject  to  some 
qualification,  where  the  push  cars  are 
used  for  the  conveyance  of  employees, 
with  the  acquiescence  of  the  company. 
See  Miller  v.  Union  P.  R.  Co.  (1883) 
5  McCrary,  300,  17  Fed.  67,  and  the 
following  note. 
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Others  again  exemplify  the  exception  to  this  principle,  viz.,  that,  if 
the  master  himself  puts  an  appliance  to  a  new  nse,  his  liability  is 
tested  by  the  same  standard  as  if  it  had  been  originally  furnished  for 
that  purpose.*  See  §  923,  ante.  Whether  a  "pushing  pole"  without 
a  handle  is  a  reasonably  safe  and  suitable  instrument  for  the  work 
of  making  up  trains,  is  a  question  for  the  jury.' 

974.  [75]  Elevators.— (See  also  §  990,  post.) — An  employer  who 
uses  an  elevator  for  the  conveyance  of  his  servants  must  provide  it 
with  a  reasonably  effective  safety-device  to  arrest  the  fall  of  the  cage 
in  case  of  an  accident.^  His  duty  in  this  regard  is  fulfilled  if  he 
furnishes  a  device  of  an  approved  style.*  The  elevator  must  also  be 
made  reasonably  safe  in  other  respects.* 

SThe    case   was    held    to   be    for   the  Auld  v.  Manhattan  L.  Ins.  Co.    (1900) 

jury  where  an  engine  used  for  switching  165  N.  Y.  610,  58  N.  E.  1085,  afBrming 

purposes    was    not    provided    with    the  (1898)  34  App.  Div.  491,  54  N.  Y.  Supp. 

proper  safeguards  for  that  work.   Smith  222. 

V.  Buffalo,  R.  &  P.  R.   Co.    (1893)    72  The  proprietor  of  an  elevator  is  not, 

Hun,  545,  25  N.  Y.  Supp.  638.  as  matter  of  law,  free  from  negligence 

And  where  a  road  engine  with  a  flat  towards    an    employee   who    was    killed 

car  in  front  of  it  was  used,  instead  of  by  falling  into  the  shaft  while  running 

a   yard  engine,   for   coupling   purposes,  the  elevator,  where  the  entire  front  of 

the  result  being  that  an  employee,  be-  the  elevator  was  open,  and  at  the  floor 

ing  misled  by  the  manner  in  which  the  where  the  accident  occurred  the  doors 

light   from   the   headlight   was   thrown  were  open,  a  wooden  bar  placed  across 

on  the  flat  car,  was  run  over  while  he  them  about  3J  feet  from  the  floor,  and 

was    crossing   the   track.      Texas    &    P.  the  horizontal  edge  of  the  wooden  lining 

R.    Co.    V.    Gentry     (1896)     163    U.    S.  of  the  shaft  projected  downward  from 

353,   41   L.   ed.   186,    16   Sup.   Ct.   Hep.  above,  and  the  operating  cable  was  only 

1104.  a   foot   from   the    opening.      Dallemand 

1  Philadelphia,    W.    &    B.    R.    Co.    v.  v.    Saalfeldt    (1898)     175    111.    310,    48 

Keenan   (1883)    103  Pa.  124.  L.E.A.    753,    67    Am.    St.   Eep.   214,    51 

1  Wilson  V.  Lincoln  Paper  Mills  Mfg.  N.  E.  645,  affirming  (1897)   73  111.  App. 

Go.    (1905)    9  Ont.  L.  Rep.  119;   Fair-  151. 

lank  Canning   Go.  v.  Jnnes    (1887)    24  A  bucket  suspended  in  a  shaft  by  a 

111.  App.  33.    The  existence  of  this  obli-  rope,  the  sway  of  which  is  confined  by  a 

gation   is    assumed   in  the   cases   as   to  "follower,"  consisting  of  pieces  of  tim- 

freight  elevators  cited  infra.  ber  which  are  fastened  across  the  shaft 

S  Kaye  V.  Roh  Roy  Hosiery  Co.  (1889)  above  the   bucket,   and   ascend  with  it, 

51  Hun,  519,  4  N.  Y.  Supp.  571;   Bid-  is  not   reasonably   safe,   where  the   fol- 

discomb    V.    Cameron    (1898)     35    App.  lower    is    not    attached    firmly    to    the 

Div.  561,  55  N.  Y.  Supp.  127.  bucket,     so     that     if     any     obstruction 

See    note    to    Walsh    v.    Cullen,    18  causes  the  stoppage  of  the  follower  the 

L.RA.  (NiS.)     911;     And    see    note    to  bucket    will    stop    also.      Boardman    v. 

Young  v.   Mason  Stable   Co.  21   L.E.A.  Brown    (1887)    44  Hun,   336    (follower 

(N.S.)   592,  as  to  the  master's  duty  as  got  caught,  and  afterwards  fell  on  the 

regards  inspection  of  elevators.  persons  in  the  bucket). 

« Whether  an  elevator  door  which  Negligence  may  be  inferred  where  a 
closes  by  pneumatic  pressure,  operated  girder  protrudes  so  far  into  the  shaft 
by  a.  button  in  the  floor,  and  which  of  a  freight  elevator  as  to  be  m  dan- 
closes  with  force  when  the  operator's  gerous  proximity  to  the  edge  of  the 
foot  is  removed  from  the  button,  and  platform.  Olson  v.  Eanford  Produce 
which,  when  it  has  once  started  to  Co.  (1900)  111  Iowa,  347,  82  N.  W. 
close,  cannot  be  stopped,  is  a  dangerous  903.  ,  ,  ,  ,  . 
appliance,   is  a  question   for  the  jury.  On   the   ground  that  the   nut   of   an 
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Where  an  elevator  is  designed  solely  for  lifting  goods,  its  construc- 
tion must  be  such  that  it  can  be  safely  handled  by  servants.*  But 
the  employer  is  entitled  to  act  on  the  assumption  that  they  will  not 
11  se  it  as  a  means  of  conveyance,  and  is,  therefore,  not  bound  to  pro- 
vide it  with  those  safety  devices  which  are  obligatory  in  the  case  of 
passenger  elevators.^  In  a  Maryland  case,  this  distinction  was  taken, 
— that,  where  employees  are  merely  allowed  to  use  such  an  elevator 
as  licensees,  the  measure  of  care  owed  to  them  is  that  which  is  des- 
ignated as  "ordinary,"  but,  if  they  are  authorized  or  directed  to  use 
it  as  a  means  of  transportation,  the  employer  is  required  to  exercise 
"great  care  and  caution,"  both  in  the  construction  and  operation  of 
the  machine,  so  as  to  render  it  as  free  from  danger  as  careful  fore- 
sight and  precaution  may  reasonably  dictate.®  If  a  safety  device  is 
provided,  the  master's  duty  is  performed  if  it  is  one  which  is  com- 


€ye-bolt,  by  which  the  hoisting  cable 
of  a,  mine  elevator  was  attached  to  the 
cross  beam  at  the  top  of  the  cage,  was 
not  intended  to  serve  as  a  hand-hold, 
recovery  was  denied,  where  the  nut  had 
worked  loose,  thus  allowing  the  bolt 
to  drop  down  about  an  inch  when  the 
cage  was  at  rest,  and  the  finger  of  a 
miner,  who  had  grasped  the  nut  on 
entering  the  cage,  was  crushed  when 
the  cable  was  tautened  and  the  nut 
drawn  up  against  the  cross  beam. 
JoA/ne  v.  Sebeic-aing  Coal  Go.  (1896) 
108  Mich.  242,  65  N.  W.  971. 

The  master  is  liable  for  injuries  re- 
sulting from  his  use  of  an  elevator 
after  it  had  become  worn  out  generally. 
Canada  Woollen  Mills  v.  Traplvn  ( 1905 ) 
35  Can.  S.  C.  424. 

*  A  steamship  is  liable  for  injury  to 
a  fireman  engaged  in  raising  ashes  by 
means  of  a  patent  steam-hoist  which, 
"when  properly  adjusted,  could  not  raise 
the  bucket  containing  the  ashes  to  the 
upper  edge  of  the  door  through  which 
they  were  to  be  taken,  in  the  cutting 
off  of  his  finger  by  its  being  caught 
between  the  edge  of  the  bucket  and  the 
top  of  such  door.  New  York  £  W.  8. 
8.  Co.  V.  MoLaughlin  (1895)  14  C.  C. 
A.  652,  28  U.  S.  App.  424,  67  Fed. 
797. 

An  injury  caused  by  the  bursting  of 
a  valve  in  an  airhoist,  which  is  insufS- 
cient  to  sustain  the  pressure  put  upon 
it,  is  actionable.  Slattery  v.  Walker 
&  P.  Mfg.  Go.  (1901)  179  Mass.  307, 
60  N.  E.  782. 

On    the    ground     of     conformity    to 


usage,  the  absence  of  a  railing  round 
a  freight  elevator  was  denied  to  be 
negligence  in  Whatley  v.  Block  (1894) 
95  Ga.  15,  21  S.  E.  985. 

^  Eappes  V.  Brown  Shoe  Go.  (1905) 
116  Mo.  App.  154,  90  S.  W.  1158; 
8tringham  v.  Hilton  (1888)  111  N.  Y. 
188,  sui  nom.  Stringham,  v.  Stewart, 
1  L.R.A.  483,  18  N.  E.  870;  Kern  v. 
De  Castro  £  D.  Sugar  Ref.  Go.  (1890) 
125  N.  Y.  50,  25  N.  E.  1071;  Riordan 
V.  Ocean  S.  8.  Go.  (1890)  32  N.  Y.  S. 
R.  328,  11  N.  Y.  Supp.  57,  affirmed  in 
(1891)  124  N.  Y.  655,  26  N.  E.  1027; 
O'Brien  v.  Western  Steel  Co.  (1889) 
100  Mo.  182,  18  Am.  St.  Rep.  536,  13 
S.  W.  402;  Sievers  v.  Peters  Box  & 
Lumber  Go.  (1898)  151  Ind.  642,  50 
N.  E.  877,  rehearing  denied  in  151  Ind. 
662,  52  N.  E.  399. 

The  point  that  the  elevator  upon 
which  the  plaintiflf  was  being  conveyed 
was  intended  for  freight  only  cannot 
be  raised  on  demurrer.  Anderson  v. 
Hayes  (1899)  101  Wis.  519,  77  N.  W. 
903. 

The  master  is  not  bound  to  anticipate 
that  a  servant  required  to  ride  on  a 
freight  elevator  will  extend  his  foot 
beyond  the  edge  of  the  platform,  where 
there  was  abundance  of  room  on  the 
elevator.  Sausis  v.  G.  H.  Hammond  Go 
(1909)    150  111.  App.  579. 

6  Wise  V.  Ackerman  (1892)  76  Md. 
375,  25  Atl.  424  (recovery  allowed 
where  a  joist,  which  projected  so  far 
into  the  elevator  shaft  that  there  was  a 
space  of  only  about  2  inches  between 
it  and  the  edge  of  the  elevator  platform. 
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monly  used  on  a  freight  elevator  which  the, servants  are  authorized 
to  use.' 

975.  [76]  Unguarded  machinery;  generally.— ( See  also  §  995,  post.) 
— a.  Conditions  not  reasonably  safe. — The  rationale  of  some  deci- 
sions seems  to  be  simply  the  principle  that  a  jury  is  warranted  in  find- 
ing that  the  absence  of  a  guard  creates  conditions  of  such  a  character 
that  a  servant  who  has  to  work  with  or  near  the  machinery  cannot  per- 
form his  duties  in  reasonable  safety  by  the  exercise  of  ordinary  care.' 


■crushed  the  plaintiff's  foot,  which  hap- 
pened to  extend  outside  the  platform). 

In  Straioiridge  v.  Bradford  (1889) 
128  Pa.  200,  15  Am.  Crim.  Rep.  670, 
18  Atl.  346,  the  question  of  the  em- 
ployer's negligence  was  held  to  be  for 
"the  jury,  where  the  evidence  was  that 
two  sides  of  the  elevator  cage  were  un- 
guarded; that  it  ran  in  a  shaft  the 
■aides  of  which  were  lOJ  inches  from  the 
platform,  and  into  which,  at  each  floor, 
unbeveled  sills  projected  8i  inches; 
^nd  that  it  was  intended  that  boys 
should  use  it. 

">  Boess  V.  Clausen  S  P.  Brewing  Co. 
(1896)  12  App.  Div.  366,  42  N.  Y.  Supp. 
■848  (the  safety  device  here  was  of  such 
a  nature  that  it  only  served  as  a  safe- 
guard against  certain  kinds  of  acci- 
dents ) . 

1  Le  Blanc  v.  United  Irrig.  &  Rice 
Mill.  Co.  (1911)  129  La.  196,  55  So. 
761;  Underwood  v.  Gulf  Ref.  Co.  (1911) 
128  La.  968,  55  So.  641;  Levy  v.  Orove 
Mills  Paper  Co.  (1903)  80  App.  Div. 
384,  80  N.  Y.  Supp.  730,  appeal  dis- 
missed in  (1904)  179  N.  Y.  597,  72 
N.  E.  1144;  Westman  v.  Wind  River 
Lumber  Co.  (1907)  50  Or.  137,  91  Pac. 
478;  Goe  v.  'Northern  P.  R.  Co.  (1903) 
30  Wash.  654,  71  Pac.  182;  Williams 
v.  Ballari  Lumher  Co.  (1906)  41  Wash. 
338,  83  pac.  323  (uncovered  cogwheels)  ; 
Walla;ce  V.  Culter  Paper  Mills  Co. 
(1892)  19  Sc.  Sess.  Cas.  4th  series, 
915;    King  v.   Ford   River  Lumber  Go. 

(1892)  93  Mich.  172,  53  N.  W.  10; 
Roux    V.    Blodgett    d    D.    Lumler    Co. 

(1893)  94  Mich.  607,  54  N.  W.  492; 
Anderson  v.  C.  N.  Nelson  Lumber  Co. 
(1896)  67  Minn.  79,  69  N.  W.  630; 
Ames  &  F.  Go.  v.  Strachurski  (1893) 
145  111.  192,  34  N.  E.  48  (covering  over 
■cogwheels  was  not  fastened  in  any  way, 
and  employee  who  was  passing  slipped 
upon  the  floor  and  fell  in  such  a  man- 
ner as  to  displace  the  cover,  and  thus 
put   his    hand   between    the    cogs) . 


The  question  of  negligence  on  the 
part  of  an  employer  in  failing  to  guard 
a  small  circular  saw,  extending  about 
three  inches  above  a  table,  and  run- 
ning very  rapidly,  but  not  ordinarily 
used,  is  for  the  jury,  where  the  plaintiff 
was  injured  while  throwing  blocks  of 
wood  over  the  table.  Egan  v.  Sawyer 
&  A.  Lumber  Co.  (1896)  94  Wis.  137, 
68  N.  W.  756. 

An  employer  is  not,  as  matter  of 
law,  free  from  negligence  in  placing 
a  pulley  made  of  rags,  the  ends  of 
which  are  left  loose,  on  a  shaft,  easily 
accessible,  where  the  belt  used  on  it 
is  in  a  poor  condition  and  requires 
frequent  repair  and  readjustment,  thus 
bringing  someone  in  close  proximity  to 
the  pulley.  Dodd  v.  Bell  (1897)  15 
App.  Div.  258,  44  N.  Y.  Supp.  198. 

An  employer  who  leaves  an  enormous, 
rapidly  revolving  cogwheel  partially 
unprotected,  so  that  tongs  carrying 
large  masses  of  iron  are  liable  to  be 
caught  and  broken  in  it,  and  the  pieces 
thrown  all  about  the  room  with  such 
force  as  to  kill  any  person  with  whom 
they  came  in  contact,  after  having  been 
advised  by  a  skilled  workman  to  encase 
it,  is  liable  for  an  injury  to  a  servant, 
resulting  from  the  tongs  catching  in 
the  cogs.  Richlands  Iron  Go.  v.  Elkins 
(1893)    90  Va.   249,   17   S.  E.   890. 

In  NadoM  v.  White  River  Lumber  Co. 
(1890)  76  Wis.  120,  20  Am.  St.  Rep. 
29,  43  N.  W.  1135,  the  court  reasoned 
thus:  "That  this  set  of  cogwheels  was 
dangerous,  even  to  the  most  experienced 
workman,  can  hardly  admit  of  a  doubt. 
A  slight  forgetfulness  on  the  part  of 
the  workman  while  attending  to  his 
work  might  bring  him  in  contact  with 
it;  an  accidental  slip  while  at  work 
might  bring  his  clothing  and  limbs  in 
contact  with  it;  and  we  have  no  hesi- 
tancy in  holding,  when  the  employer 
places  such  a  dangerous  piece  of  ma- 
chinery   into    which    hia    employee,    by 
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From  this  standpoint,  evidence  showing  that  the  servant  understood 
the  risks  created  by  the  want  of  a  guard  is  treated  as  being  merely 
matter  of  defense,  whether  on  the  ground  of  an  assumption  of  the 
risk  or  of  contributory  negligence.* 

In  some  of  the  cases  where  recovery  was  allowed,  the  place  where 
the  uncovered  machinery  was  set  up  was  imperfectly  lighted.'  But 
it  does  not  appear  that  this  circumstance  can  ever  be  a  differentiating 
one,  either  under  the  theory  that  the  want  of  a  guard  imports  negli- 
gence, or  under  the  theory  that  it  does  not. 

b.  Liability  tested  by  the  servant's  hnowledge  or  ignorance  of  the 
conditions. — The  rationale  of  several  decisions  is  that  a  court  cannot 
say,  as  matter  of  law,  that  the  maintenance  of  the  unfenced  machin- 
ery is  not  negligence,  where  the  evidence  tends  to  show  that  the  in- 
jured servant  was  excusably  ignorant,  either  of  the  general  risks  in- 
cident to  the  use  of  such  machinery,  or  the  particular  risks  incident  to 
the  iise  of  the  machinery  in  question.*  For  general  principle,  see 
§  956,  ante. 


the  least  forgetfulness  or  unavoidable 
accident,  may  be  thrown  and  seriously 
injured,  in  the  immediate  vicinity  of 
a  place  vphere  his  employee  must  do  his 
work,  he  fails  to  furnish  him  a  reason- 
ably safe  place  for  doing  his  work,  and 
is  guilty  of  gross  negligence, — especially 
when  the  usefulness  of  the  machine  is 
not  enhanced  by  reason  of  its  being 
uncovered,  and  when  the  expense  of 
covering  would  be  a  mere  trifling  sum." 
Having  a  belt  hanging  loose  at  a 
place  where  a  child  is  required  to  work 
may  fairly  be  regarded  as  an  act  of 
negligence.  Goodicin  v.  Columbia  Mills 
Co.   (1908)    80  S.  C.  349,  61  S.  E.  390. 

2  See  Wallace  v.  Cutler  Paper  Mills 
Co.  (1892)  19  Sc.  Sess.  Cas.  4th  series, 
915;  Nadau  v.  White  River  Lumber  Co. 
(1890)  76  Wis.  120,  20  Am.  St.  Rep. 
29,  43  N.  W.  1135;  Anderson  v.  C.  N. 
yelson  Lumber  Co.  (1896)  67  Minn. 
79,  69  N.  W.  630,  s^ra;  Collins  x. 
Laconia-  Car  Co.  (1894)  68  N.  H.  196, 
38  Atl.  1047  (conditions  were  spoken 
of  as  a  "defect"  in  the  opinion). 

3  .Jensen  v.  Hudson  Saiiwvill  Co. 
(1897)  98  Wis.  73,  73  N.  W.  434  (un- 
guarded saw)  ;  Stubbs  v.  Atlanta  Cot- 
ton-Seed Oil  Mills  (1893)  92  Ga.  495, 
17  S.  E.  746  (unboxed  gearing)  ;  Knuth 
V.  Geo.  A.  Weiss  Maltinij  &  Elevator 
Co.  (1897)  72  111.  App.  389  (servant's 
clothes  caught  on  a  shaft  in  a  poorly 
lighted  room)  ;    Gisson  v.  Schivabacher 


(1893)  99  Cal.  419,  34  Pac.  104  (simi- 
lar facts). 

4  In     Wheeler    v.     Wason    Mfg.     Co. 

(1883)  135  Mass.  294,  the  court  said: 
"The  jury  might  well  hold  the  defend- 
ant to  be  acquainted  with  the  tendency 
of  a  board,  when  warped,  to  spring 
back  during  the  operation  of  sawing; 
and  also  with  the  tendency,  especially 
on  the  part  of  an  inexperienced  person, 
to  put  his  hand  around  behind  the  saw 
for  the  purpose  of  steadying  the  board, 
if  running  unsteadily.  This  is  not  a 
danger,  so  obvious  that  an  inexperienced 
workman,  just  beginning  to  learn  how 
to  use  a  circular  saw  in  splitting  boards, 
must  be  held  necessarily  to  take  cog- 
nizance of  it.  The  general  danger  of 
contact  with  such  a  saw,  when  in  mo- 
tion, is  plain;  the  particular  danger 
to  be  guarded  against,  from  behind  the 
saw,  which,  according  to  some  of  the 
testimony,  is  the  danger  from  which 
accidents  most  commonly  arise,  might 
not  be  known  without  practice." 

An  allegation  that  the  defendant 
maintained  an  uncovered  shaft  the  dan- 
ger of  which  was  known  to  him.  and 
not  to  the  servant,  is  sufficient  to  take 
the  case  to  the  jury.  Miller  v.  Itasca 
Cotton  Seed  Oil  Co.  (1897)  —  Tex. 
Civ.  App.  — ,  41  S.  W.  366.  See  also 
American  Tobacco  Co.  v.  Stricklina 
(1898)  88  Md.  500,  41  Atl.  1083  (cloth- 
ing of  inexperienced  girl  caught  on  up- 
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In  the  caaes  in  which  the  servant's  knowledge  is  the  controlling 
element,  two  conceptions  emerge.  Some  of  them  proceed  upon  the 
theory  that,  under  ordinary  circumstances,  the  obvious  character  of 
the  danger  which  the  servant  is  required  to  encounter  in  working  near 
unfenced  machinery  relieves  the  employer  of  any  obligation  to  change 
the  condition.*  In  other  words,  an  employer  owes  no  duty  to  a  serv- 
ant to  place  a  guard  on  a  machine  which  the  servant  has  agreed  to 
work  with  in  the  condition  in  which  he  finds  it.* 

The  effect  of  this  principle  is  that,  where  the  employee  has  knowl- 
edge that  machinery  about  which  he  is  employed  is  complicated  and 
dangerous,  neglect  to  fence  or  cover  is  not  of  itself  sufficient  to  make 
the  master  liable.  Under  such  circumstances  proof  of  some  inde- 
pendent breach  of  duty  is  regarded  as  an  essential  prerequisite  to  the 
maintenance  of  an  action  for  an  injury  caused  by  contact  with  the 
machinery.'  Such  a  failure  of  duty  is  shown  where  it  appears  that 
the  servant  received  no  instructions  as  to  the  dangers  of  the  work. 


riglit  ^revolving  shaft  while  she  was 
sweeping  the  floor)  ;  Coonibs  v.  A'ew 
Bedford  Cordage  Go.  (1869)  102  Mass. 
672,  3  Am.  Eep.  506  (hand  of  inex- 
perienced boy  was  caught  in  unguarded 
eogs)  ;  Legare  v.  Esplin  (1897)  Eap. 
Jud.  Quebec,  12  C.  S.  113  (boy  of  fifteen 
injured  by  board-cutting  machine)  ; 
Barho  v.  Bassett  (1886)  35  Minn.  485, 
29  N.  W.  198  (cogwheels,  formerly  pro- 
tected, but  not  covered  at  the  time  of 
thq  accident;  servant  had  no  notice 
of  the  change)  ;  Graver  v.  Gfiristian 
(1887)  36  Minn.  413,  1  Am.  St.  Eep. 
675,  31  N.  W.  457  (similar  facts)  ; 
White  v.  Nonantum  Worsted  Go.  (1887) 
144  Mass.  276,  11  N.  E.  75  (want  of 
guard  had  increased  danger,  owing  to 
the  fact  that  there  had  been  a  change 
in  the  direction  of  the  revolution  of  the 
fan  of  a  machine,  and  the  servant  had 
no  notice  of  the  fact  that  the  fan  was 
running  in  this   dangerous  manner). 

For  similar  reasons  it  has  been  held 
that  the  case  cannot  be  taken  from  the 
jury,  where,  owing  to  the  improper  ad- 
justment of  a  guard  rail  on  a  mangle, 
the  servant  was  misled  as  to  the  amount 
of  protection  which  it  afforded,  and 
thus  allowed  her  hand  to  be  drawn  into 
the  machine.  Stager  v.  Troy  Laundry 
Co.  (1901)  38  Or.  480,  53  L.E.A.  459, 
63  Pac.  645. 

SRudd  v.  Bell  (1887)  13  Ont.  Rep. 
47;  Hayden  v.  Smithville  Mfg.  Co. 
(1861)  29  Conn.  548;  Tyma  v.  Tarrant 


Foundry  Go.  (1908)  144  111.  App.  454; 
Guedelhofer  v.  Ernsting  (1899)  23  Ind. 
App.  188,  55  N.  E.  113;  Sanborn  v. 
Atchison,  T.  &  8.  F.  R.  Co.  (1886)  35 
Kan.  292,  10  Pac.  860;  Goomis  v.  New 
Bedford  Cordage  Co.  (1869)  102  Mass. 
572,  3  Am.  Eep.  506;  Rock  v.  Indian 
Orchard  Mills  (1886)  142  Mass.  523, 
8  N.  E.  401;  Foley  v.  Pettee  Mach. 
Works  (1889)  149  Mass.  294,  4  L.E.A. 
51,  21  N.  E.  304;  Tinkha-m  v.  Sawyer 
(1891)  153  Mass.  485,  27  N.  E.  6; 
Murphy  v.  American  Rubber  Co.  (1893) 
159  Mass.  266,  34  N.  E.  268 ;  McGuerty 
v.  Hale  (1894)  161  Mass.  51,  36  N.  E. 
682 ;  Wilson  v.  Massachusetts  Cotton 
Mills  (1897)  169  Mass.  67,  47  N.  E. 
506;  Sehroeder  v.  Michigan  Car  Go. 
(1885)  56  Mich.  132,  22  N.  W.  220; 
Bond  V.  Smith  (1891)  39  N.  Y.  S.  E. 
124,  14  N.  Y.  Supp.  932.       ' 

In  Dillenbergerv.Weingartner  (1900) 
64  N.  J.  L.  292,  45  Atl.  638,  it  was 
not  explicitly  decided  whether  the  ab- 
sence of  a  guard  did  or  did  not  import 
negligence,  recovery  being  denied  on 
the  ground  that  the  plaintiff  appreciat- 
ed and  assumed  the  risk. 

6  Toomsy  v.  Donovan  (1893)  158 
Mass.  232,  33  N.  E.  396;  Sullivan  v. 
India  Mfg.  Co.  (1873)  113  Mass.  396; 
ViooA-y  V.  Keith  (1873)  34  U.  C.  Q.  B. 
212;  Chicago  Veneer  Co.  v.  Walden 
(1904)  —  Ky.  — ,  82  S.  W.  294. 

t  Graver  v.  Christian  (1887)  36  Minn. 
413,  1  Am.  St.  Eep.  675,  31  N.  W.  457; 
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and  the  facts  in  evidence  do  not  charge  him  with  knowledge  of  those- 
dangers.* 

Other  decisions  rely  upon  the  consideration  that  the  servant  is,  or 
ought  to  be,  able  to  protect  himself  from  a  danger  of  this  description,, 
if  he  appreciates  it.^ 

c.  Liability  negatived  on  the  ground  that  a  master  may  carry  on 
his  business  in  his  own  way. — In  some  of  the  cases  cited  in  the  last 
subdivision,  as  well  as  in  others,  the  doctrine  discussed  in  chapter 
xxxviii.,  ante,  has  been  adverted  to  as  a  reason  for  holding  that  a 
servant  cannot  recover  for  injuries  caused  by  uncovered  machinery.'^" 
The  master  is  protected,  though  the  suggested  change  might  have  been 
made  at  a  trifling  expense.'^    The  impractability  of  making  a  change 


Murphy  v.  American  Ruiier  Go.  (1893) 
159  Mass.  266,  34  N.  E.  268. 

It  is  not  actionable  negligence  per  se 
for  a  master  to  omit  to  protect  or  cover 
dangerous  machinery,  but  the  question 
of  negligence  must  depend  upon  the 
circumstances  of  each  case, — such  as  the 
nature  of  the  employment,  degree  of 
exposure  to  danger,  and  notice  thereof 
to  the  employee.  Carroll  v.  Williston 
(1890)   44  Minn.  287,  46  N.  W.  352. 

8  Foreman  v.  Eagle  Bice  Mill  Co. 
(1906)  117  La.  227,  41  So.  555;  Mur- 
phy V.  American  Rubber  Co.  (1893) 
159  Mass.  266,  1  Am.  St.  Rep.  675,  34 
N.  E.  268;  Swoboda  v.  Ward  (1879) 
40  Mich.  420;  Graver  v.  Christian 
(1887)  36  Minn.  413,  31  K".  W.  457 
(here  the  covering  originally  placed 
over  the  machinery  had  been  removed; 
master's  liability  held  not  to  be  dimin- 
ished by  the  fact  that  the  original  ob- 
ject of  the  covering  was  to  keep  out 
dust). 

But  a  court,  after  the  jury  has  been 
told  that  the  defendant  vras  bound  to 
give  the  plaintiff  suitable  instructions, 
is  not  required  to  give  an  instruction 
of  the  following  tenor:  "If  the  jury 
are  satisfied  that  the  defendant  ran 
the  machine  on  which  the  plaintiff  was 
injured,  in  the  location  it  was  in  at 
the  time  of  the  injury,  without  fencing, 
or  otherwise  sufficiently  guarding  it,  so 
that  the  plaintiff  was  exposed,  while  in 
the  defendant's  employ,  to  danger  of 
which  it  gave  no  sufficient  notice,  then 
the  defendant  was  negligent."  Such  an 
instruction  implies  that  the  defendant 
was  negligent  if  he  did  not  fence  the 
machine,  and  is  therefore  regarded   as 


misleading.  Rook  v.  Indian  Orchard 
Mills  (1886)  142  Mass.  522,  8  N.  E.. 
401. 

9  Young  v.  Burlington  Wire  Mattress 
Co.  (1890)  79  Iowa,  415,  44  N.  W.  693; 
Meyer  v.  Meyer  (1899)  86  111.  App. 
417;  The  CUco   (1905)   140  Fed.  568. 

lOTownsend  v.  Langles  (1890)  41 
Fed.  919;  Arizona  Lumber  &  Timber 
Co.  V.  Mooney  (1895)  4  Ariz.  366,  42 
Pac.  952;  Rock  v.  Indian  Orchard  Mills 
(1886)  142  Mass.  522,  8  N.  E.  401; 
Foley  V.  Pettee  Mach.  Works  (1889) 
149  Mass.  294,  4  L.R.A.  51,  21  N.  E. 
304;  Kleinest  v.  Kunhardt  (1893)  160 
Mass.  230,  35  N.  E.  458 ;  Feely  v.  Pear- 
son  Cordage  Co.  (1894)  161  Mass.  426,. 
37  N.  E.  368;  Oleason  v.  Sm^ith  (1898) 
172  Mass.  50,  51  N.  E.  460;  Schroeder 
V.  Michigan  Car  Co.  (1885)  56  Mich. 
132,  22  N.  W.  220;  Plunhett  v.  Donovan 
(1891)  36  N.  Y.  S.  R.  91,  12  N.  Y, 
Supp.  454;  Roth  v.  Northern  Pacific 
Lumbering  Go.  (1889)  18  Or.  205,  22 
Pac.  842. 

^'i- Sjogren  v.  Hall  (1884)  53  Mich. 
274,  18  N.  W.  812  (bull  wheel  in  a 
sawmill) . 

Where  there  is  a  satisfactory  reason 
for  the  difference,  negligence  cannot  be 
inferred  from  the  fact  that  the  guards 
furnished  for  emery  wheels  used  for 
certain  work  are  lighter  than  those 
used  for  other  work.  Berning  v.  Med- 
art    (1894)    56  Mo.  App.  443. 

The  omission  to  screw  an  iron  plate 
over  an  emery  wheel,  to  confine  th& 
fragments  if  it  should  hurst,  was  denied 
to  be  negligence,  in  Augerst'ein  v.  .Jones 
(1891)  139  Pa.  183,  23  Am.  St.  Rep. 
174,  21  Atl.  24. 


§  975]  DECISIONS  AS  TO  VARIOUS  APPLIANCES.  2639- 

and  using  the  machine  for  the  purposes  for  which  it  was  designed  is 
sometimes  emphasized  as  a  factor  tending  to  exonerate  the  master. ^^ 

By  one  of  the  courts  which  refers  the  master's  nonliability  to  the 
doctrine  applied  in  the  cases  cited  under  the  present  subsection,  it 
has  lately  been  held  that  the  use  of  an  unguarded  saw  is  not  negli- 
gent, where  sufficient  room  is  left  to  carry  on  the  work  to  be  done.^*^ 

This  proviso  presumably  indicates  the  limit  beyond  which  the  mas- 
ter's privileges,  as  regards  the  arrangement  of  his  plant,  do  not  ex- 
tend. 

d.  Conformity  or  nonconformity  to  usage. — In  several  cases  the 
use  of  machinery  without  a  guard  has  been  denied  to  be  negligence 
for  the  reason  that  common  usage  sanctions  such  an  arrangement,^* 
or  that  there  was  no  evidence  going  to  show  that  it  was  the  general 
custom  to  operate  it  with  a  guard.  ^°  But  the  significance  of  this  fac- 
tor will  obviously  depend  on  the  doctrine  held  in  the  jurisdiction 
where  the  accident  occurred.^*     See  chapter  xxxix ,  ante. 

On  the  other  hand,  liability  has  been  imputed  on  the  ground  that 
the  defendant  failed  to  conform  to  usage.^' 

e.  The  prohai)iUty  or  improbability  of  injury  resulting  from  the 
machinery  in  question. — ^Respect  being  had  to  its  position  and  the 
character  of  the  work  in  which  the  servant  was  engaged,  is  a  circum- 
stance which  will  either  strengthen  the  inference  otherwise  indicated, 

'^^  Palmer    v.     Harrison     (1885)     57  A  strong  and  somewhat  dubious  ap- 

Mich.  182,  23  N.  W.  624;  Yovmg  v.  Bur-  plication  of  this  principle   is   that   th& 

Imgton   Wire   Mattress    Go.    (1890)    79  failure  to  provide  screens  in  a  bottling 

Iowa,   415,   44   N.   W.    693;    Keenan   v.  establishment,     to     protect     employees 

Waters    (1897)     181    Pa.    247,    37    Atl.  from    fragments    of    exploding    bottles, 

342;  Maekin  v.  Alaska  Refrigerator  Go.  does    not    import    negligence.      Omaha 

(1894)    100  Mich.   276,  58  N.  W.  999.  Bottling  Co.  v.  Theiler   (1899)   59  Neb. 

i^Joumeauco  v.   E.   H.    Stafford   Go.  257,   80   Am.   St.   Rep.   673,   80   N.   W. 

(1899)    122  Mich.   396,  81   N.  W.  259.  821. 

14  Ourmingham  v.  Bath  Iron  Works  16  On  this  ground,  it  was  denied  to 
(1899)  92  Me.  501,  43  Atl.  106;  Young  be  negligent  to  omit  to  have  a 
V.  Burlington  Wire  Mattress  Co.  (1890)  "spreader"  for  a  saw  {Delamare  River 
79  Iowa,  415,  44  N.  W.  693 ;  Ford  v.  ironrShip  Bldg.  &  Engine  Works  v.  Nut- 
Anderson  (1891)  139  Pa.  261,  21  Atl.  ^^n  [i888]  119  Pa.  149,  13  Atl.  65); 
18;  Sanborn  v.  Atchison,  T.  &  S.  F.  R.  g^jj^  ^^  jj^ve  a  guard  to  prevent  planks, 
Co.    (1886)    35  Kan.  292    10  Pac.  860;  ^^^^^^  ^^^^  .^^^^„  ^^jj^^^^  f^.^^  ^^^j^^ 

'^.'^J^!?  Jn  ^J°t    o-^a    l?^-i^^''^\Qo'  into  contact  with  a  slab  saw    (Missis- 

(1894)    100  Mich.  276,  58  N.  W    999;  ^^    ^     Schneider 

Fntz  V.  Salt  Lake  &  0.  Gas  &  E.  L.  to.  «^                      '"'    ^         '?4  U    S    Ann 

(1899)  18  Utah,  493,  56  Pac.  90;  Town-  [^896]  20  U  U  A.  390,  34  U.  b.  App. 

send  V.   Langles    (1890)    41   Fed.   919;  743    74  Fed.  195). 

Biggins    v.    Fanm.ing     (1900)     195    Pa.  ^^  In   Graver  j.  GhrvsUan    (\m)    36 

599,  46  Atl.  102;  Stoll-v.  Hoopes  (1888)  Minn.  413,  1  Am.  St.  Rep.  675,  31  N. 

10  Sadler   (Pa.)    291,  22  W.  N.  C.  159,  W.   457,    common   usage   was   held   not 

14    Atl.    658     (apparently    this    is    the  to  be  a  protection  to  the  master. 

ground  of  the  decision,  but  no  reasons  i^  Jensen    v.     Hudson    SoAmmll     Co. 

are   stated   in   the   brief   opinion).  (1897)  98  Wis.  73,  73  N.  W.  134;  Lem- 
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or  will  operate  as  a  differentiating  element,  according  to  the  general 
theory  of  the  court  regarding  the  liability  of  the  master  for  injuries 
of  this  sort." 


ser  V.  St.  Joseph  Furniture  Mfg.  Co. 
(1897)    70  Mo.  App.   209. 

A  duty  to  screen  saw3  cannot  be 
established  by  evidence  that  such  screens 
were  used  on  machines  different  from 
the  one  in  question.  Journeauai  v.  E. 
H.  Stafford  Go.  (1899)  122  Mich.  396, 
81  N.  W.  259. 

18  It  is  for  the  jury  to  say  whether  a 
master  is  negligent  in  not  guarding  a 
revolving  shaft  over  which,  with  the 
Icnowledge  and  acquiescence  of  his  fore- 
man, the  workman  was  in  the  habit  of 
stooping  to  remove  lumps  of  ore  from 
a  spout  on  the  opposite  side,  or  in  fail- 
ing to  adopt  another  method  of  doing 
the  work.  Tobin  v.  New  Glasgow  Iron, 
Coal  d  R.  Co.   (1894)  26  N.  S.  268. 

Negligence  may  be  inferred  where  no 
guard  is  placed  over  cogwheels,  across 
which  a  servant  is  frequently  obliged  to 
lean  in  order  to  open  a  gate  for  the  pas- 
sage of  billets  of  iron,  the  amount  of 
exertion  required  being  variable,  and 
often  very  considerable.  Rummell  v. 
Dilworth  (1885)  111  Pa.  343,  2  Atl. 
355. 

An  employer  is  negligent  in  furnish- 
ing for  an  employee  a  circular  saw,  for 
the  purpose  of  sawing  blocks  3J  inches 
long,  which  is  operated  by  placing  the 
wood  on  a  slide  and  pushing  the  slide 
towards  the  saw,  holding  tlie  wood  in 
place  with  the  hand,  where  the  slide  is 
unsupported  for  18  inches  next  to  the 
saw,  and  when  if  any  pressure  is  placed 
on  that  end  the  slide  is  thrown  off,  and 
the  operator's  hand  is  likely  to  be  in- 
jured. Stiller  V.  Bohn  Mfg.  Go.  (1900) 
80  Minn.  1,  82  N.  W.  981. 

A  rapidly  revolving  shaft  in  a  saw- 
mill, below  and  only  a  few  feet  from  a 
narrow  elevated  platform  where  an  in- 
experienced boy  is  stationed  with  a  hook 
or  pike  pole,  charged  with  the  duty  of 
keeping  chutes  clear  of  clogged  slabs  by 
striking  the  hook  into  them  and  pulling 
them  towards  him,  and  liable  to  be  pre- 
cipitated upon  the  shaft  if  the  hook  or 
slabs  are  unexpectedly  released, — is  a 
dangerous  place,  and  ought  to  be 
covered.  King  v.  Ford  River  Lumber 
Co.  (1892)  93  Mich.  172,  53  N.  W.  10. 
The  court  said:  "There  is  a  difference 
between  working  with  or  at  a  piece  of 


machinery,  and  being  engaged  in  other 
work  in  close  proximity  to  such  ma- 
chinery. In  the  one  case,  attention  is 
naturally  directed  to  the  machinery; 
and  in  the  other,  attention  is  directed  to 
the  work,  and  not  to  the  machinery, 
and  the  more  attention  is  given  to  the 
work,  the  less  must  necessarily  be  given 
to  the  machinery.  Take  the  present 
case.  Slabs  were  clogged,  and  were  col- 
lecting in  this  chute.  The  boy  had  not 
control  of  the  work,  but  the  work  was 
driving  him.  To  what  would  his  at- 
tention be  naturally  directed,  and  what 
v/ould  naturally  challenge  his  entire  at- 
tention, if  not  the  clogged  chute?  If, 
from  the  nature  of  this  boy's  work,  he 
was  liable  to  be  thrown  against  this 
shaft,  sudden  contact  with  which  was 
dangerous,  can  there  be  any  question 
but  that  the  place  was  one  of  danger  ? 
There  was  testimony  tending  to  show 
that  shafting  like  this  was  not 
usually  covered;  but  the  necessity  for 
covering  any  dangerous  machinery 
arises  from  the  probability  of  contact 
with  it,  from  its  proximity  to  persons 
engaged  at  work  in  its  vicinity.  This 
shafting  was  8  feet  and  5  inches  from 
the  mill  floor.  Independent  of  the  fact 
that  this  conductor  and  these  chutes  and 
this  platform  had  been  constructed 
there,  and  this  boy  placed  at  work  be- 
side this  shaft,  it  would  have  been  en- 
tirely unnecessary  to  cover  or  guard  it. 
If  this  boy  was  likely  to  be  thrown 
against  this  shaft,  and,  being  thrown 
against  it,  would  be  likely  to  have  his 
clothes  caught,  or  to  clutch  it,  is  there 
any  question  but  that  it  should  have 
been  guarded  or  covered  so  as  to  prevent 
just  those  consequences  ?  Can  it  be  said 
not  to  be  dangerous,  because  he  ought 
not  to  have,  or  might  not  have,  clutched 
it,  or  his  clothes  might  not  have 
caught  ?" 

If  the  uncovered  machinery  is  so  high 
above  the  level  where  the  servants  are 
that  it  will  clear  their  persons  under 
ordinary  circumstances,  the  employer 
cannot  be  held  liable,  unless  it  is  shown 
that  it  was  dangerous  in  that  position, 
or  that  it  might  reasonably  have  been 
anticipated  that  an  employee  might  be 
injured  thereby.    EclceU  v.  Chicago  Ship 
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[/.  Where  a  woman's  hair  is  caught  in  revolving  machinery. — 
In  a  few  cases,  the  courts  have  discussed  the  peculiar  duties  owed  by 
employers  iu  respect  to  guarding  against  the  danger  to  women  em- 
ployees of  getting  their  hair  caught  in  revolving  machinery.^*] 

976.  [77]  Revolving  shafts. — The  doctrine  adopted  by  some  courts 
is  that  a  master  is,  as  matter  of  law,  not  guilty  of  negligence  in  main- 
taining a  shaft  with  a  projecting  screw,  this  doctrine  being  referred  to 
the  principle  that  it  is  a  common  contrivance.^    Or,  as  the  rule  may 


Building  Co.  (1896)  63  111.  App.  436. 
See  also  the  cases  cited  in  note  1,  supra, 
and  compare  note  5  to  §  967,  ante. 

The  duty  to  fence  or  guard  does  not 
•extend  to  machinery  so  located  that  one 
would  have  to  depart  from  any  way 
which  could  reasonably  be  expected  to 
be  taken,  in  order  to  reach  the  region 
of  danger  from  it.  Kroger  v.  Cumber- 
land Fruit  Package  Co.  (1911)  145  Wis. 
433,  35  L.R.A.(N.S.)  473,  130  N.  W. 
513. 

19  To  permit  a  young  girl  to  work 
around  revolving  machinery  with  her 
hair  flowing  down  her  back,  and  with- 
out any  warning  of  the  danger,  is  negli- 
gence. Caron  v.  Standard  Shirt  Co. 
(1905)   Eap.  Jud.  Quebec,  28  C.  S.  211. 

In  Van  de  Bogwrt  v.  Marinette  &  M. 
Paper  Co.  (1906)  127  Wis.  104,  106  N. 
W.  805,  it  was  held  that  a  person  of 
ordinary  intelligence  ought  to  have  an- 
ticipated that  in  setting  a  young  girl  at 
work  near  a  revolving  shaft  with  a  pro- 
jecting set  screw,  there  would  be  danger 
of  her  hair  being  caught,  and  injuries 
resulting. 

A  master,  in  providing  guards  for 
shafting  near  which  young  girls  with 
long  hair  are  required  to  work,  must 
take  into  consideration  their  age,  inex- 
perience, and  lack  of  care  and  discretion, 
and  adopt  a  shield  or  device  that  will 
prevent  the  liability  of  their  hair 
coming  into  contact  with  the  shaft. 
Kinoan  v.  American  Lithographic  Co. 
(1910)  197  N.  Y.  413,  27  L.Il.A.(N.S.) 
972,  90  N.  E.  945,  18  Ann.  Cas.  650. 

In  the  following  cases  the  master  was 
held  liable  generally,  under  the  ordi- 
nary rules  of  the  law  of  master  and 
servant:  McCloherty  v.  Gale  Mfg.  Go. 
(1892)  19  Ont.  App.  Eep.  117;  Mayfield 
Woolen  Mills  v.  Frazier  (1904)  25  Ky. 
L.  Rep.  2263,  80'  S.  W.  456 ;  Bettering 
V.  Levy  (1911)  114  Md.  273,  79  Atl. 
476;  Balzer  v.  Warring  (1911)  —  Ind. 
— ,  —  L.R.A.(N.S.)  — ,  95  N.  E.  257; 
M.  &  S.  Vol.  III.— 166. 


Pierce  v.  Gontrexville  Mfg.  Co.  (1903) 
25  R.  I.  512,  56  Atl.  778. 

In  a  few  cases  of  injuries  of  this  kind 
a  recovery  has  been  denied  on  the 
ground  of  contributory  negligence. 
Daniels  v.  Neio  England  Cotton  Yarn 
Co.  (1905)  188  Mass.  260,  74  N.  E. 
332 ;  Civetti  v.  American  Hatters  &  Fur- 
riers' Corp.  (1908)  124  App.  Div.  345, 
108  N.  Y.  Supp.  663. 

A  girl  who  dresses  her  hair  near  mov- 
ing machinery  is,  as  a  matter  of  law, 
guilty  of  contributory  negligence. 
Tooke  v.  Bergeron  (1897)  27  Can.  S. 
C.  567. 

The  risk  of  a  woman  operative  in  a 
cotton  mill,  getting  her  hair  caught  on 
a  set  screw  projecting  about  f  of  an 
inch,  was  held,  in  Podvin  v.  Pepperell 
Mfg.  Co.  (1908)  104  Me.  561,  129  Am. 
St.  Eep.  411,  72  Atl.  618,  to  be  an  as- 
sumed risk,  where  the  screw  was  plainly 
visible  and  the  servant  had  operated 
the  machine  for  fifteen  years. 

The  mere  fact  that  a  belt  fastener 
caught  in  the  hair  of  the  plaintiff  as 
she  was  at '  work  does  not  show  negli- 
gence on  the  part  of  the  master.  Roi- 
inson  v.  Sylvester  Tower  Co.  (1910) 
204  Mass.  191,  90  N.  E.  413. 

And  see  Kelson-Bethel  Clothing  Co. 
V.  Pitts  (1908)  131  Ky.  65,  23  L.R.A. 
(N.S.)  1013,  114  S.  W.  33i;  Schalh  v. 
Commercial  Tvnne  Co.  (1907)  122  App. 
Div.  521,  107  N.  Y.  Supp.  525. 

1  Aurora  Boiler  Works  v.  Colligan 
(1904)  115  111.  App.  527;  Marshall  v. 
Ford  (1906)  124  111.  App.  284;  Funk  v. 
Crescent  Packing  Co.  (1908)  143  111. 
App.  460;  Gowett  v.  American,  Woolen 
Co.  (1905)  100  Me.  65,  60  Atl  703; 
Podvin  V.  Pepperell  Mfg.  Co.  (1908) 
104  Me.  561,  129  Am.  St.  Rep.  411,  72 
Atl.  618;  MacDonald  v.  Freeman  Mfg. 
Co.  (1910)  160  Mich.  380,  125  N.  W. 
352;  McKenna  v.  Gould  Wire  Cord  Go. 
(1908)  197  Mass.  406,  83  N.  E.  1113; 
Hale  v.  Cheney   (1893)   159  Mass.  268, 
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also  be  stated,  to  leave  gearings,  set  screws,  and  other  parts  of  machin- 
ery unboxed  is  not  negligence,  where  other  manufacturers  in  the- 
same  line  of  business  operate  their  machinery  in  the  same  manner. *^ 
It  follows,  therefore,  that,  although  there  may  be  a  safer  kind  of  set 
screw  which  is  also  in  common  use,  the  master  owes  the  servant  no 
duty  to  box  the  pulley  or  shaft,  or  to  change  the  set  screw  for  a  safer 


one. 


In  one  case,  where  no  projecting  screw  was  involved,  recovery  was- 
denied  simply  on  the  ground  that  the  shaft  was  a  permanent  struc- 
ture, creating  an  obvious  risk.* 

By  other  courts  it  is  held  that  a  jury  may  properly  find  a  mas- 
ter liable  for  injuries  caused  by  such  a  contrivance,*  and  that  com- 


34  N.  E.  255  (there  plaintiflf  was  only 
sixteen  years  of  age,  but  no  weight  was 
attached  to  this  fact)  ;  Goodnow  v. 
Walpole  Emery  Mills  (1888)  146  Mass. 
261,  15  N.  E.  576;  Dillman  v.  Hamilton 
(1898)  14  Mont.  Co.  L.  Rep.  92  (plain- 
tiff was  twenty  years  old)  ;  Lewis  v. 
Simpson  (1892)  3  Wash.  641,  29  Pae. 
207 ;  Hoffman  v.  American  Foundry  Co. 
(1897)  18  Wash.  287,  51  Pae.  385; 
Kreider  v.  Wisconsin  River  Paper  £ 
Pulp  Co.  (1901)  110  Wis.  645,  86  N. 
W.  662. 

In  Middaugh  v.  Mitchell  (1899)  120 
Mich.  581,  79  N.  W.  806,  and  in  Sakol 
V.  Richel  (1897)  113  Mich.  476,  71  N. 
W.  833,  the  court  did  not  expressly  de- 
cide whether  a  set  screw  imported  negli- 
gence, the  case  turning  upon  the  con- 
tributory negligence  of  the  plaintiff. 
But,  in  view  of  the  general  trend  of  the 
decisions  in  this  state,  it  may  reason- 
ably be  inferred  that  the  action  would 
not  have  been  sustained  in  any  event. 
See  decisions  cited  in  the  last  section. 

A  master,  in  providing  guards  for 
shafting  near  which  young  girls  with 
long  hair  are  required  to  work,  must 
take  into  consideration  their  age,  in- 
experience, and  lack  of  care  and  dis- 
cretion, and  adopt  a  shield  or  device 
that  will  prevent  the  liability  of  their 
hair  coming  into  contact  with  the  shaft. 
Eirwan  v.  American  Lithographing  Co. 
(1910)  197  N.  Y.  413,  27  L.R.A.(N.S.) 
972,  90  N.  E.  945,  18  Ann.  Cas.  650. 

»  Wabash  Paper  Co.  v.  Webb  (1896) 
146  Ind.  303,  45  N.  E.  474;  Keats  v. 
National  Heeling  Mach.  Co.  ( 1895 )  13 
C.  C.  A.  221,  21  U.  S.  App.  656,  65  Fed. 
940  (but  see  chapter  xxxviii.,  as  to  the 
doctrine  of  the  Federal  courts  as  to  ef- 


fect of  conformity  to  usage)  ;  Demers  v. 
Marshall  (1899)  172  Mass.  548,  52  N.. 
E.  1066  (1901)  178  Mass.  9,  59  N.  E. 
454. 

Under  this  doctrine,  an  adult  work- 
man assumes  the  risk  from  a  screw 
placed  upon  the  shaft  without  his 
knowledge  after  the  beginning  of  his- 
employment,  in  the  absence  of  any  pre- 
tense that  he  remembered-  the  previous 
condition  of  the  shaft,  and  was  acting 
in  reliance  upon  his  former  observation 
at  the  time  of  his  injury.  Ford  v.  Mt. 
Tom  Sulphite  Pulp  Go.  (1899)  172 
Mass.  544,  48  L.R.A.  96,  52  N.  E.  1065. 

3  Rooney  v.  Sewall  &  D.  Cordage  Co. 
(1894)  161  Mass.  153,  159,  36  N.  E. 
789;  Goodnow  v.  Walpole  Emery  Mills 
(1888)   146  Mass.  261,  15  N.  E.  576. 

iLemoine  v.  Aldrich  (1900)  177 
Mass.  89,  58  N.  E.  178. 

B  See  cases  cited  in  the  next  note.  In 
Minnesota,  the  question  as  to  a  master's 
negligence  was  held  to  be  for  the  jury, 
in  an  action  for  injuries  to  a  servant 
whose  coat  sleeve  was  caught  by  a  set 
screw  on  a  revolving  shaft  as  he  was 
attempting  to  place  a  belt  upon  a 
pulley  2  inches  therefrom,  where  it  ap- 
pears that  the  head  of  the  screw  was  not 
protected  or  guarded  in  any  way,  that 
it  was  a  cube  i  inch  square  and  pro- 
jected at  least  f  of  an  inch  from  the 
shaft,  which  was  revolving  about  150' 
times  to  the  minute,  and  that  it  was 
frequently  necessary  to  adjust  the  belt 
upon  the  pulley.  Pruke  v.  South  Park 
Foundry  &  Mach.  Co.  (1897)  68  Minn, 
305,  71  N.  W.  276. 

But,  in  another  case,  the  same  court 
took  the  rather  refined  distinction  that, 
even  if  the  defendant  was  negligent  in 
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mon  usage  is  not  a  conclusive  justification  for  adopting  or  retaining 
it.« 

In  some  of  the  cases  already  cited,  as  well  as  in  others  in  which 
the  element  of  usage  is  not  adverted  to,  the  employer's  liability  is 

having  a  shaft  with  a  set  screw  project-  ly  to  be  left  off  and  thereby  expose  the 
ing  so  far  as  to  be  dangerous  to  a  serv-  machinery  while  in  motion,  without 
ant  whose  work  required  him  to  be  in  warning  them  of  the  danger,  may  be 
close  proximity  to  it,  there  could  be  no  found  not  to  have  used  due  care  in 
liability  for  an  injury  received  by  a  furnishing  them  a  safe  place.  Flynn  v. 
servant  who  was  oiling  the  machinery  Prince,  C.  &  M.  Co.  (1908)  198  Mass. 
at  some  distance  away,  where  the  224,  17  L.R.A.  (N.S.)  568,  84  N.  E.  321. 
chances  of  his  falling  against  the  shaft  See  Chopin  v.  Combined  Locks  Paper 
were  so  slight  and  remote  that  they  Co.  (1907)  134  Wis.  35,  114  N.  W.  95; 
could  not  reasonably  have  been  antiei-  Southern  States  Portland  Cement  Co.  v. 
pated.  Groff  v.  Duluth  Imperial  Mill  Helms  (1907)  2  Ga.  App.  308,  58  S.  E. 
Co.  (1894)  58  Minn.  333,  59  N.  W.  524;  Bettering  v.  Levy  (1911)  114  Md. 
1049.  The  present  writer  ventures  to  273,  79  Atl.  476  (liability  held  to  be 
think  that  the  reference  to  the  test  of  for  the  jury  where  the  master  main- 
reasonable  anticipation  is,  under  such  tained  an  unguarded  shaft  under  a  table 
circumstances,  wholly  unwarrantable,  where  female  operatives  sat  while  at 
That  the  duty  to  provide  a  safe  place  of  work). 

work  enures  in  favor  of  all  servants  who  In    Galveston   Oil   Co.    v.     Thompson 

are   rightfully   at   the   particular   point  (1890)    76  Tex.  235,  13   S.  W.   60,  the 

where  the  dangerous    conditions    which  court  seems  to  have  regarded    a    shaft 

are    alleged    to  import  culpability   are  with  protruding  screws  as  an  appliance 

found  seems  to  be  a  necessary  corollary  the    maintenance    of     which     imported 

from  the   principles    which    define    the  negligence,    but   the   specific   ground   of 

position  of  a  person  invited  on  premises,  recovery  was  that  the  plaintifi'  had  been 

as  contrasted  with  the  position  of  one  negligently  ordered  to  perform  a  service 

who  is  a  mere  licensee  or  trespasser.  The  not  within  the  scope  of  his  employment. 

only  ground,  it  is  submitted,  upon  which  Under  the  civil  law,  as  administered 

a    servant    injured    by    uncovered    ma-  in   Quebec,   a-  master  who  maintains   a 

chinery   should   be     debarred    from    re-  shaft  with  a  dangerous  projection  there- 

covery  is  that  his  presence  at  the  spot  on  is  deemed  guilty  of  a  breach  of  duty, 

where  the   accident   occurred   amounted  George     Matthews     Co.     v.     Bouchard 

to  positive  contributory  negligence;  and  (1897)    Rap.  Jud.  Quebec,  8  B.  R.  550. 

this  is  the  single  case  in  which  a  master  See  also  Horton  v.  Vulcan  Iron  Works 

should  be  allowed  to  excuse  himself  by  Co.    (1897)   13  App.  Div.  508,  43  N.  Y. 

the  plea  of  nonanticipation.  Supp.  699,  where,  however,  the  success- 

The  failure  to  use  sunken  set  screws  ful   plaintifi'   was   an    independent    con- 
was  held  to  bo  the  proximate  cause  of  tractor. 

the  injuries  to  plaintiff,  whose  clothing  ^Homestead    Min.    Co.    v.    Fullerton 

was   caught   in    a   projecting   set   screw  (1895)    16  C.  C.  A.  545,  36  U.  S.  App. 

while  he  was  in  the  act  of  stepping  over  32,  69  Fed.  923   (liability  of  the  master 

the  shafting.     Bush  v.  Independent  Mill  held  to  be  for  the  jury  to  decide,  the  evi- 

Co.  (1909)  54  Wash.  212,  103  Pac.  45.  dence  being  that  the  servant's  clothing 

In  factories  where  women    and    girls  was  caught  upon  protruding  bolts  of  a 

are  employed  it  is  negligence  to  leave  coupling  of   a   rapidly   revolving   shaft, 

unguarded  revolving  shaft  so  located  as  located   in   a  narrow   and   dark  tunnel, 

to  be  liable  to  draw  to  it  the  clothing  near  a  cross  timber  under  which  he  was 

of  the  employees  required  to  work  near  obliged  to  stoop  or  crawl  while  passing 

it.      Paducah    Box    &    Basket    Co.    v.  through  the  tunnel  in  the  discharge  of 

Parker    (1911)    143  Ky.  607,' —  L.R.A.  his    duties);     Geno    v.    Wall    Mountain 

(N.S.)  — ,  136  S.  W.  1012.  Paper  Co.    (1895)    68  Vt.   571,   35  Atl. 

An  employer  who  provides  a  dressing  475     (instruction    embodying    opposite 

room  for  employees  through  which  runs  rule  held  erroneous), 
a  shaft  inclosed  in  a  box  which  is  like- 
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made  to  turn,  wholly  or  partially,  upon  the  fact  of  the  servant's 
knowledge  or  ignorance  of  the  conditions.' 

Under  any  theory  of  the  master's  obligations  with  regard  to  such 
machinery,  he  clearly  cannot  be  held  liable  where  the  injury  resulted 
from  the  fact  that  the  servant  was  using  it  for  purposes  having  no 
connection  with  his  duties.*    See  §  921,  ante. 

977.  [78]  Employer's  liability  for  injuries  caused  by  various  other 
mechanical  appliances. — In  the  subjoined  note  are  collected  a  num- 
ber of  cases  in  which  the  liability  of  the  master  for  injuries  due  to 
various  kinds  of  mechanical  appliances  has  been  discussed  and  deter- 
mined with  reference  to  the  general  question  of  reasonable  safety, 
and  to  the  effect  of  the  specific  principles  reviewed  in  the  preceding 
chapters.* 


T  A  complaint  stating  that  plaintiff, 
while  in  the  employ  of  defendant,  re- 
ceived injuries  through  the  failure  of 
defendant  to  guard  a  dangerous  set 
screw,  the  existence  of  which  was  un- 
known to  plaintiff,  is  not  demurrable. 
Rabe  v.  Consolidated  Ice  Go.  (1899)  91 
Fed.  457. 

That  a  jury  might  find  it  negligent 
to  require  a  servant  to  drive  under  a 
shaft  which  had  been,  without  his 
knowledge,  repaired  with  projecting 
bolts  was  held  in  Hawkins  v.  Johnson 
(1885)  105  Ind.  29,  55  Am.  Rep.  169,  4 
N.  E.  172. 

Whether  a  master  can  be  held  liable 
for  omitting  to  instruct  a  servant  as  to 
the  position  of  a  set  screw  depends  upon 
whether  the  servant  was  inexperienced 
to  such  a  degree  that  he  could  not 
reasonably  be  expected  to  understand 
the  danger  arising  from  it,  and  the 
master  knew  or  ought  to  have  known  of 
that  inexperience.  Ingerman  v.  Moore 
(1891)  90  Cal.  410,  25  Am.  St.  Rep. 
138,    27    Pac.    306;    Keller    v.    Gaskill 

(1894)  9  Ind.  App.  670,  36  N.  E.  303; 
second  appeal  (1898)  20  Ind.  App.  502, 
50  N.  E.  363. 

A  machinist  and  engineer  is  charge- 
able with  knowledge  that  set  screws  are 
in  constant  use  in  machinery,  and  can- 
not hold  a  master  liable  for  an  omission 
to  apprise  him  of  the  danger  caused  by 
one  on  a  shaft  which  he  is  repairing. 
Goodnow  V.  Walpole  Emery  Mills 
(1888)  146  Mass.  261,  15  N.  E.  576; 
Keats   V.    l\ational   Heeling    Mach.    Co. 

(1895)  13  C.  C.  A.  221,  21  U.  S.  App. 
656,   65  Fed.  940;   Podvin  v.  Pepperell 


Mfg.  Co.  (1908)  104  Me.  561,  129  Am. 
St.  Rep.  411,  72  Atl.  618.  And  see 
Michigan  Headlining  &  Hoop  Co.  v. 
Wheeler  (1905)  72  C.  C.  A.  71,  141  Fed. 
61,  holding  that  whether  the  servant  as- 
sumed the  risk  of  injury  from  the  shaft 
in  question  was  for  the  jury. 

^Kauffman  v.  Maier  (1892)  94  Cal. 
269,  18  L.R.A.  124,  29  Pac.  481  (no  re- 
covery where  a  servant  was  injured  in 
trying  to  remove  a  towel  from  a  shaft 
which  began  to  revolve  after  he  had, 
for  his  own  convenience,  hung  the  towel 
on  it). 

1  (a)  Appliances  for  raising  heavy 
weights. — Negligence  is  inferable  where 
a  well-known  device  for  preventing  acci- 
dental changes  in  the  gear  of  a  crane 
was  not  adopted.  Bonner  v.  Pittsburg 
Bridge  Go.  (1897)  183  Pa.  278,  38  Atl. 
896. 

A  jury  may  infer  negligence  from 
the  want  of  a  brake  on  a  windlass. 
Cartter  v.  Cotter  (1891)  88  Ga.  286,  14 
S.  E.  476. 

The  mere  fact  that  a,  derrick  which 
fell  was  not  provided  with  guy  ropes, 
and  proved  to  be  too  light  for  the  work 
which  the  servants  tried  to  accomplish 
with  it,  does  not  import  negligence. 
Rosa  V.  Volkening  (1901)  64  App.  Div. 
426,  72  N.  Y.  Supp.  236. 

Negligence  is  inferable  from  the  fact 
that  a  smaller  hook  than  was  custom- 
ary was  used  to  support  a  heavy  bucket. 
Cosselmon  v.  Dunfee  (1901)  59  App. 
Div.  467,  69  N.  Y.  Supp.  271. 

A  court  cannot  say,  as  matter  of  law, 
that  the  use  of  ratchet  jacks  to  hold  up 
the  body  of  a  derailed  car  imports  neg- 
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ligenee.  Louisville  d  W.  R.  Co.  v.  Jones 
(1901)   130  Ala.  456,  30  So.  586. 

Negligence  cannot  be  imputed  from 
the  fact  that  hand  power  was  not  used 
instead  of  a  derrick,  to  draw  up  the 
shoring  planks  from  a  sewer.  Joyce  v. 
Worcester  (1885)  140  Mass.  245,  4  N. 
E.  565. 

It  is  not  negligence  to  use  a  piece 
of  bridge  timber,  as  a  lever  to  raise  a 
broken  turntable.  Bohn  v.  Chicago,  R. 
I.  d  P.  R.  Co.  (1891)  106  Mo.  429,  17 
S.  W.  580  (conformity  to  usage  proved) . 

A  pole  is  an  adequate  appliance  for 
use  as  a  lever  in  prizing  up  ties  on  a 
track.  Young  v.  Virginia  &  N.  C. 
Constr.  Co.  (1891)  109  N.  C.  618,  14 
S.  E.  58. 

A  jury  may  find  that  a  capstan  with- 
out a  flange  to  hold  the  cable  in  place 
is  not  a  suitable  appliance  for  drawing 
logs  into  a  stream.  Drapeau  v.  Inter- 
national Paper  Co.  (1902)  Q6  Me.  299, 
52  Atl.  647. 

Negligence  is  inferable  from  the  iise 
of  unsuitable  machinery  for  loading  a 
vessel  at  low  tide,  although  it  may  have 
been  suitable  at  the  ordinary  stages  of 
the  tide.  Gibson  v.  Canadian  P.  Nov. 
Co.    (1902)    1  Alaska,  407. 

A  master  is  negligent  as  a  matter  of 
law  in  failing  to  use  ordinary  care  in 
having  a  chain  used  for  lifting  heavy 
weights  properly  annealed.  Isley  v. 
Virginia  Bridge  d  I.  Co.  (1906)  141  N. 
C.  220,  53  S.  E.  841. 

A  bridge  company  is  negligent  in 
using  small  and  insufBcient  hooks  for 
the  moving  of  heavy  beams,  where  it 
was  customary  to  use  larger  ones. 
Smith  V.  Hamilton  Bridge  Worhs  Co. 
(1911)  3  Ont.  Week.  N.  177,  20  Ont. 
Week.  Kep.  227. 

(b)  Appliances  involving  the  use  of 
steam. — ^It  is  not  negligence  to  use  a 
boiler  of  a  widely  used  type,  though  the 
addition  of  certain  attachments  would 
have  made  it  safer.  Service  v.  Shone- 
man  (1900)  196  Pa.  63,  69  L.R.A.  792, 
79  Am.  St.  Rep.  689,  46  Atl.  292. 

The  want  of  a  safety  valve,  to  prevent 
an  inrush  of  steam  from  a  boiler  into  a 
"cooker,"  imports  negligence.  Empson 
Packing  Co.  v.  Vaughn  (1899)  27  Colo. 
66,  59  Pac.  749. 

It  is  not  negligent  to  use  hot  water 
instead  of  steam  to  heat  a  drier,  where 
hot  water  is  customarily  employed  for 
that  purpose.  Glover  v.  Meinrath 
(1896)   133  Mo.  292,  34  S.  W.  72. 

The  use  of  cast-iron  for  a  stop  valve 


on  a  steamer  is  not  negligent  where  the 
use  of  that  material  is  customary.  Wy- 
man  v.  The  Duart  Castle  ( 1899 )  6  Can. 
Exch.  387. 

It  is  negligent  to  use  steam  pipes 
without  attaching  a  drip  pipe  to  draw 
off  the  water  from  condensed  steam. 
Meeker  v.  C.  R.  Remington  &  Son  Co. 
(1901)  62  App.  Div.  472,  70  N.  Y.  Supp. 
1070. 

(c)  Appliances  for  breaking  up 
pieces  of  metal. — It  is  not  negligent  to 
use,  for  breaking  castings,  an  appliance 
which  is  similar  to  those  used  in  other 
foundries.  Wood  v.  Beiges  (1896)  83 
Md.  257,  34  Atl.  872. 

(d)  Appliances  for  the  transmission 
of  power. — A  master  is  not  bound  to  ex- 
change a  shipper  on  a  belt  for  another 
kind.  Cushman  v.  Cushman  (1901) 
179  Mass.  601. 

Where  an  employer  has  conformed  to 
general  usage,  he  cannot  be  held  negli- 
gent in  failing  to  use  certain  suggested 
contrivances  to  prevent  the  shifting  of 
a  belt  shipper.  Ross  v.  Pearson  Cord- 
age Co.  (1895)  164  Mass.  257,  49  Am. 
St.  Rep.  459,  41  N.  E.  284. 

Negligence  is  not  inferable  from  the 
mere  fact  that  a  belt  was  used,  which 
was  apt  to  slip  back  from  the  loose 
on  to  the  fixed  pulley,  if  it  was  not 
held  a  certain  length  of  time  on  the 
loose  pulley  after  it  was  shifted.  Shaf- 
fer V.  Haish  (1885)  110  Pa.  575,  1 
Atl.  575. 

The  mere  fact  that  the  addition  of 
a  counter  shaft  and  a  fast  and  loose 
pulley  to  a  machine  would  have  made 
it  safer  to  connect  and  disconnect  the 
power  does  not  render  an  employer 
guilty  of  negligence  in  not  making  that 
addition.  Jacobson  v.  Cornelius  (1889) 
52  Hun,  377,  5  N.  Y.  Supp.  306. 

Whether  it  is  negligent  to  operate  a 
planer  without  a  belt  shifter  or  tight- 
ener is  a  question  for  the  jury,  where 
there  is  evidence  that  such  a  device  was 
sometimes  used,  and  also  evidence  that 
it  was  impracticable  in  the  given  case. 
Maxwell  v.  Zdarski  (1900)  93  111.  App. 
334. 

An  employer  may  be  found  guilty  of 
negligence,  where  the  evidence  tends  to 
show  that  the  means  adopted  for  fasten- 
ing together  the  pieces  of  a  belt  were 
inadequate  for  that  purpose  [McGar  v. 
National  &  P.  Worsted  Mills  [1901] 
22  R.  I.  347,  47  Atl.  1092  [belting  laced 
by  a  single  strand  placed  in  a  single 
row  of  holes  at  each  end  of  a  joint] )  ; 
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especially  if  it  appears  that  he  did  not 
conform  to  general  usage  ( Nix  v.  Texas 
P.  R.  Co.  [1891]  82  Tex.  473,  27  Am. 
St.  Rep.  897,  18  S.  W.  571). 

But  he  cannot  be  declared  to  be  negli- 
gent merely  because  he  uses  one  kind  of 
fastener,  rather  than  another.  Harley 
V.  Buffalo  Car  Mfg.  Co.  (1894)  142 
N.  Y.  31,  36  N.  E.  813. 

In  Columbia  &  P.  S.  R.  Co.  v.  Haw- 
thorne (1888)  3  Wash.  Terr.  353,  19 
Pac.  25,  where  the  injury  was  caused  by 
the  fact  that  a  pulley  on  a  shaft,  having 
become  loose,  impinged  on  the  nut  at 
the  end  of  the  shaft,  and  thus  caused 
the  nut  to  unscrew  and  come  off,  and 
so  let  the  pulley  fall,  the  court  said 
that  the  nut  should  have  been  screwed 
on  in  such  a  manner  that  the  friction 
would  tighten  it. 

A  machine  may  be  found  defective 
because  of  the  absence  of  a  belt  shifter. 
Simpson  v.  Tallman  Brass  &  Metal  Co. 
(1911)  3  Ont.  Week.  N.  398,  20  Ont. 
Week.  Rep.  646. 

(e)  Appliances  for  handling  ladles 
of  molten  metal. — On  the  ground  that 
common  usage  required  the  adoption  of 
another  appliance,  it  has  been  held  that 
the  use  of  a  common  round  stick  with- 
out holes  in  it,  as  a  lever  for  tipping  a 
large  ladle  of  molten  metal,  implied 
negligence.  Flaherty  v.  Norwood  Engi- 
neering Co.  (1898)  172  Mass.  134,  51 
N.  E.  463.  And  see  San  Antonio  Found- 
ry Co.  V.  Drish  (1905)  38  Tex.  Civ. 
App.  214,  85  S.  W.  440. 

(f)  Emery  wheels. — The  failure  to 
use  copper  as  a  filling  for  emery  wheels 
is  not  negligent,  where  the  evidence 
merely  is  that  one  manufacturer  uses  it. 
Breig  v.  Chicago  &  TK  M.  R.  Co.  (1893) 
«8  Mich.  222,  57  N.  W.  118. 

(g)  Appliances  for  handling  timber 
■or  heavy  beams. — Whether  the  furnish- 
ing of  crowbars  and  pinch  bars,  instead 
■of  cant  hooks,  to  handle  piles,  is  negli- 
gence, is  a  question  for  the  jury,  where 
the  evidence  is  that  cant  hooks  are  the 
usual  appliances.  Anderson  v.  Illinois 
C.  R.  Co.  (1899)  109  Iowa,  524,  80 
N.  W.  561. 

A  master  is  liable  for  failure  to  fur- 
nish a  suitable  rope  for  fastening  the 
handle  of  a  buggy  for  carrying  heavy 
beams.  Pluclcham  v.  American  Bridge 
Co.  (1905)  104  App.  Div.  404,  93  N.  Y. 
Supp.  748,  affirmed  in  (1906)  186  N. 
Y.  561,  79  N.  E.  1114. 

(h)  Devices  for  attaching  parts  of 
appliances    to    each   other. — Negligence 


is  inferable  where  a  heavy  iron  bar 
is  placed  where  it  is  liable  to  be 
struck  by  the  arm  of  a  crane,  and  sus- 
pended by  chains  to  which  it  is  attached 
only  by  two  open  hooks.  Monaghan  v. 
Pacific  Rolling  Mill.  Co.  (1889)  81  Cal. 
190,  22  Pac.  590. 

(i)  Devices  for  keeping  heavy  ma- 
chinery in  place. — No  negligence  is  im- 
putable where  machinery  which  is  set 
up  in  the  usual  way,  falls  on  a  servant. 
Schultz  V.  Bear  Creek  Ref.  Co.  (1897) 
180  Pa.  272,  36  Atl.  739;  Augerstein  v. 
Jones  (1891)  139  Pa.  183,  23  Am.  St. 
Rep.   174,  21  Atl.  24. 

(j)  Formers. — A  railway  company 
is  not  liable  because  it  uses  a  single 
former  in  its  shops,  instead  of  a  double 
one,  though  the  latter  is  superior.  Cag- 
ney  v.  Hannibal  d  St.  J.  R.  Go.  (1879) 
69  Mo.  416. 

(k)  Appliances  for  cutting  rails. — 
A  jury  cannot  be  allowed  to  declare  a 
railway  company  negligent  because  a 
hammer  and  chisel  were  used,  instead 
of  a  saw,  as  on  some  roads,  to  cut  rails. 
Apati  V.  Delaware,  L.  &  W.  R.  Go. 
(1901)  64  App.  Div.  515,  72  N.  Y. 
Supp.  322  (fragment  broke  off  ham- 
mer). 

(1)  Appliances  on  ships. — A  ship 
has  been  held  liable  for  furnishing  to  a 
seaman,  for  the  purpose  of  painting  a 
mast,  a  new  rope,  too  large  for  the  pur- 
pose, and  so  stiff  that,  on  the  short  tog- 
gle furnished,  by  reason  of  its  unplia- 
bility  it  could  not  be  made  to  grip  hard 
enough  to  hold  the  toggle  in  place,  or  to 
hold  the  half  hitches  made  around  the 
same  by  the  running  part  of  the  gant- 
line.  Johnson  V.  Johansen  (1898)  30  C. 
C.  A.  675,  58  U.  S.  App.  104,  86  Fed. 
886. 

No  negligence  is  inferable  where  the 
chock  on  a  tugboat  is  constructed  and 
secured  in  the  usual  way.  The  Lizzie 
Frank   (1887)   31  Fed.  477. 

A  vessel  is  liable  for  injuries  caused 
by  the  use  of  a  rope  sling  where  a  net 
sling  was  the  usual  and  customary  ap- 
pliance for  such  use.  Johnson  v.  The 
Zelandia  (1909)   3  Alaska,  662. 

A  vessel  is  liable  for  injuries  caused 
by  the  master  using  a  narrow  plank 
from  the  wharf  to  the  ratlines  of  the 
vessel  as  a  walK  for  the  longshoremen 
when  he  could  have  used  a  gang  plank. 
The  Aurora  (1910)    178  Fed.  587. 

(m)  Arrangements  permitting  au- 
tomatic movements  of  machinery. — It 
is  not  negligent  to  omit  to  provide   a 
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978.  [79]  Structures.— (See  also  §  996,  post.)— The  servant  ia 
sometimes  allowed  to  recover,  simply  on  the  ground  that  the  structure 
in  question  was  dangerous  to  a  person  exercising  reasonable  care.^ 

The  obvious  character  of  the  risk  involved  will  ordinarily  pre- 
vent recovery  for  an  injury,  caused  by  the  fact  that  the  servant 
was  required  to  work  on  an  elevated  structure  which  was  unpro- 
tected by  a  railing  or  other  safeguard  to  prevent  him  from  falling 
oif.*  The  defective  lighting  of  the  structure  may  be  a  differen- 
tiating factor,  sufficient  to  take  the  case  to  the  jury,  if  the  plat- 
form is  so  shaped  that  the  want  of  the  light  converts  it  into  a 
pitfall  at  some  particular  point.'     Compare  §  979,  note  7.     Other- 


^ilutch  for  an  embossing  machine,  other 
than  the  pedal,  to  prevent  the  auto- 
matic motion  in  the  machine.  Sweeney 
V.  Berlin  &  J.  Envelope  Co.  (1886)  101 
N.  Y.  520,  54  Am.  Rep.  722,  5  N.  E.  358. 

Where  the  guard  of  a  dieing-out-ma- 
chine  was  so  placed  that  it  threw  a 
piece  of  leather  into  such  a,  position 
that  the  head  block  of  the  machine  "re- 
peated" at  an  unexpected  time,  and 
crushed  a  servant's  hand,  it  was  held 
that  he  could  not  recover  as  the  attach- 
ment was  a  permanent,  visible  one. 
Quigley  v.  Thomas  G.  Plant  Co.  ( 1896 ) 
165  Mass.  368,  43  N.  E.  205.  See  also 
subd.    (d)    of   this   note,   supra. 

(n)  Electrical  appliances.  —  The 
master  is  liable  for  failure  to  furnish  a 
circuit  breal^er  which  was  necessary  to 
make  the  defendant's  electrical  appli- 
ances reasonably  safe.  Kremer  v.  New 
York  Edison  Co.  (1905)  102  App.  Div. 
433,   92   N.   Y.    Supp.    883,    affirmed    in 

(1906)  186  N.  Y.  557,  79  N.  E.  1109. 
{oy  Tank  subject   to  air  pressure. — 

The  master  is  liable  for  the  failure  to 
provide  a  safety  valve  or  stop-cock  on 
a  water  tank  from  which  the  water  was 
distributed  by  means  of  compressed  air. 
Stevenson     v.     Grand     Trunk     R.     Co. 

(1907)  Rap.  Jud.  Quebec,  32  C.  S.  423 
1  As,  where  a  platform,  designed  for 

use  in  oiling  an  overheated  shaft,  con- 
sisted of  a  single  plank  10  or  12  inches 
wide,  at  a  considerable  height  from  the 
floor,  and  resting  upon  brackets  placed 
at  different  heights  and  different  angles, 
so  that  the  board  was  inclined.  Zim- 
merman  V.   Detroit  Sulphite  Fibre   Co. 

(1897)  113  Mich.  1,  71  N.  W.  321. 

A  reasonably  safe  means  of  access  to 
an  elevated  structure  must  be  provided. 

Williams  v.  Birmingham  Battery  & 
Metal  Co.  [1899]  2  Q.  B.  338,  68  L.  J. 


Q.  B.  N.  S.  918,  81  L.  T.  N.  S.  62, 
47  Week  Rep.  680  (no  ladders  or  other 
means   of   reaching  a  tramway ) . 

It  is  negligence  to  construct  a  coal 
chute  the  sides  of  which  are  so  low  that 
lumps  of  coal  roll  over.  Grown  Coal  Co. 
V.  Biles    (1892)    43  111.  App.   310. 

8  As,  where  the  servant  was  required 
to  stand  on  a  platform  for  the  purpose 
of  assisting  in  the  work  of  storing  ice 
(Moulton  V.  Gage  [1895]  138  Mass. 
390)  ;  or  to  wheel  heavy  loads  on  a  bar- 
row along  a  narrow  platform  (Kaare  v. 
Troy  Steel  &  I.  Co.  [1893]  139  N.  Y. 
369,  34  N.  E.  901)  ;  or  to  use  a  steep 
stairway  without  a  railing,  and  with 
steps  at  irregular  distances  (Sweet  v. 
Ohio  Coal  Co.  [1890]  78  Wis.  127,  9  L. 
R.A.  861,  47  N.  W.  182)  ;  or  to  stand 
on  a  platform  while  endeavoring  to 
prize  a  pulley  off  of  a  shaft  (Chesa- 
peake, 0.  &  S.  W.  R.  Co.  V.  McDoioell 
[1894]  16  Ky.  L.  Rep.  1,  24  S.  W.  607)  ; 
or  to  work  on  a  narrow  platform  run- 
ning alongside  the  track  of  an  elevated 
railway  (Nugent  v.  Brooklyn  Union 
Elev.  R.  Co.  [1901]  64  App.  Div.  351,  72 
N.  Y.  Supp.  67)  ;  or  where  the  boards 
of  a  scaffold  slipped  (Craesafulli  v. 
Winston  Bros.  Co.  [1910]  18  Idaho,  158, 
108  Pac.  740 ) .  And  see  Chicago  Union 
Traction  Co.  v.  Theorell  (1905)  120 
111.  App.  490  (elevated  railway  struc- 
ture used  as  scaffold  for  work  on  ad- 
joining coal  bins). 

3  B.  G.  Akeley  Lumber  Go.  v.  Rauen 
(1893)  7  C.  C.  A.  424,  19  U.  S.  App. 
253,  58  Fed.  668  (platform,  at  the  place 
of  the  accident,  extended  only  6  or  8 
inches  outside  the  track  along  which 
loaded  cars  had  to  be  pushed.  No  light 
available  but  that  of  a  fellow  servant's 
lantern) . 
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wise,  it  seems,  this  circumstance  will  not  enable  the  servant  to 
recover.* 

The  particular  kind  of  structure  furnished  for  a  given  purpose  is 
left  to  the  discretion  of  the  master,'  except  in  so  far  as  the  usages  of 
the  business  may  affect  his  responsibility.* 

979.  [80]  TTnguarded  openings  in  floors,  open  hatchways,  etc. — 
(See  also  §  999,  post.) — Some  courts  proceed  upon  the  theory  that 
the  maintenance  of  unguarded  openings  required  for  the  purposes  of 
the  master's  business  does  not  import  negligence,  where  they  are 
plainly  visible,  and  there  is  no  special  circumstance  which  renders 
them  peculiarly  dangerous.^    The  rationale  of  the  conclusion  thus  ar- 

*A  master  who  builds  a  bridge  for  On  the  ground  of  conformity  to  us- 
the  purpose  of  giving  access  to  his  age,  it  has  been  denied  that  there  was 
works,  and  makes  it  suflSciently  wide  to  negligence  in  locating  wooden  _  build- 
admit  of  the  passage  of  vehicles,  cannot  ings  so  close  to  the  intake  air  way 
be  found  guilty  of  negligence  on  the  that,  if  they  are  set  on  fire,  that  way 
ground  that  it  was  not  protected  on  will  be  filled  with  smoke  and  possibly 
either  side  by  a  fence,  and  not  lighted  suffocate  miners.  Coal  Greek  Min.  Co. 
by  a  lamp.  Rohertson  v.  Adamson  v.  Davis  (1891)  90  Tenn.  711,  18  S.  W. 
(1862)   24  Sc.  Sess.  Gas.  2d  series,  123  387. 

(stress  was  here  laid  on  the  fact  that  For  the  same  reason  it  has  been  held 

the    injured    person    had    been    in    the  that  no  action  could  be  maintained  for 

service  for  twenty  years,  and  the  bridge  an    injury    caused   by    the    want    of    a 

had    been    in    the    same    condition    the  fence  round  the  lower  part  of  a  shaft 

whole  of  that  time).  through  which  iron  ore  is  raised  to  a 

B  Negligence  is  not  inferable  from  the  furnace    gangway     {Murray    v.    Merry 

fact  that  a  single  ladder  120  feet  long,  [1890]  17  Sc.  Sess.  Gas.  4th  series,  815 

instead    of    several    shorter    ones,    was  [laborer  injured  by  a  stone  which  fell 

used  as  a  means  of  ascending  and  de-  down   the  shaft,   and,   striking   against 

scending    a    shaft.      O'Jfeill    v.    Wilson  the  side,  rebounded  so  that  it  hit  him 

(1858)   20  Sc.  Sess.  Gas.  2d  series,  427.  while  he  was  standing  outside])  ;  or  by 

Nor  from  the  fact  that  a  passage  and  the  omission  to  provide  a  covering  to 

steps  in  a  basement  are  cut  out  of  the  protect  workmen  from  coal  which  may 

solid  earth,  instead  of  being  made  from  fall  from  a  hoisting  bucket  at  a  dock 

stone,   wood,   or  cement.     McCarthy  v.  {Prybilski  v.  Northivestern  Goal  R.  Co. 

Shoneman   (1901)   198  Pa.  568,  48  Atl.  [1898]  98  Wis.  413,  74  N.  W.  117). 

493.  On    the    ground    that  .there    was   no 

Nor  from  the  fact  that  movable  steps  evidence  of  any  different  usage,   it  has 

were  used  as   a  means   of  access  to   a  been  held  that  the  fact  that  no  staging 

cellar.     Regan  v.  Donovan    (1893)    159  was  furnished  for  the  transfer  of  cotton 

Mass.  1,  33  N.  E.  702.  from  a  barge  to  a  river  steamboat  does 

It  cannot  be  said  as  a  matter  of  law  not  import  negligence.     Red  River  Line 

that  a  railroad  company  must  furnish  v.  Smith    (1900)    39   C.   G.   A.   620,   99 

a  stationary  ladder  or  one  with  hooks  Fed.  520. 

on  the  end,  for  use    in  its  boiler  room.  On  the  other  hand,  the  master's  non- 

McDonnell  v.  New   York,   N.   H.   &  B.  conformity  to  usage  has  been   held  to 

R.    Co.    (1906)    192   Mass.   538,    78   N.  justify   a  jury   in   finding  that   it  was 

E.  548.  negligence  to  build  a  platform  only  one 

6  Usage  has  been  held  to  sanction  the  plank  thick  in  a  shaft.    Smisel  v.  Adan- 

employment  of  a  board  track  on  which  ah  Iron  Co.    (1898)    116  Mich.  149,  74 

to  run  push  cars  loaded  with  the  lumber  N.  W.  488. 

used    in    building    a    bridge.      Bedford  l  Recovery    has    been    denied,    where 

Belt  R.  Go.  V.  Brown   (1895)    142  Ind.  servants  fell  through  a  trap  door  in  a 

659,  42  N.  E.  359.  passage  way  {Anthony  v.  Leeret  [1887] 
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rived  at  is,  mainly,  that  the  servant  understands  and  assumes  the  risks 
incident  to  such  arrangements.  See  chapter  sl.,  ante.  But  noncul- 
pability is  also  supposed,  in  some  instances,  to  be  a  proper  inference 
from  the  fact  that  the  risks  to  which  the  servant  is  exposed  are  of 
such  a  nature  that  he  can  avoid  injury  by  the  exercise  of  ordinary 


care. 


Other  courts  consider  that  the  servant's  right  to  recover  for  in- 
juries caused  by  conditions  of  this  sort  is  primarily  a  question  for 
the  jury,  the  view  being  taken  that  the  general  rule  of  law,  by  which 
the  owner  of  premises  is  bound  to  guard  persons  lawfully  entering 
thereon  from  injury  by  pitfalls,  is  applicable  as  between  master  and 
servant  no  less  than  between  persons  having  no  contractual  relations 
with  each  other.^  In  some  cases  it  has  been  held  that  even  the  fact  of 
the  defendant's  having  conformed  to  general  usage  in  regard  to  the 
maintenance  of  the  opening  did  not  necessarily  absolve  him.* 

The  courts  belonging  to  the  former  group  regard  the  liability  of  the 


105  N.  Y.  591,  12  N.  E.  561)  ;  an  un- 
guarded and  unlighted  hole  in  the  floor 
of  a  theater  {Seymour  v.  Maddox 
[1851]  16  Q.  B.  326;  decision  denied  to 
be  correct  in  Ryan  v.  Fowler  [1862]  24 
N.  Y.  410,  82  Am.  Dec.  315 )  ;  a  trap 
door  in  a  laundry,  for  passing  goods 
from  one  floor  to  the  other  (Moore  v. 
Ross  [1890]  17  So.  Sess.  Cas.  4th  series, 
796)  ;  a  trap  door  in  a  factory  (Kolb 
V.  Sandmch  Enterprise  Co.  [1890]  36 
111.  App.  419 )  ;  a  pit  in  a  railway 
roundhouse  {McDonnell  v.  Illinois  C. 
it.  Co.  [1898]  105  Iowa,  459,  75  N. 
W.  336)  ;  a  cistern  {McCann  v.  At- 
lantic Mills  [1898]  20  R.  I.  566,  40 
Atl.  500)  ;  an  uncovered  well,  contain- 
ing hot  water  {Feely  v.  Pearson  Cord- 
age Co.  [1894]  161  Mass.  426,  37  N. 
E.  368). 

2  This  consideration  was  emphasized 
in  a  case  where  a  trap  door  was  fre- 
quently opened  within  6  feet  of  the 
bench  where  a  servant  worked.  Kupp 
V.  Rummel  (1901)  199  Pa.  90,  48  Atl. 
679. 

3  Wyhack  v.  Champagne  Lumier  Co. 
(1901)  48  C.  C.  A.  632,  109  Fed.  732 
(no  guard  rail  round  an  opening  in  the 
floor  of  a  mill)  ;  Powers  v.  Calcasieu 
Sugar  Co.  (1896)  48  La.  Ann.  483,  19 
So.  455  (open  ditch  of  scalding  water)  ; 
Musick  V.  Jacob  Dold  Packing  Co. 
(1894)  58  Mo.  App.  322  (uncovered  and 
unguarded  tank  of  hot  water)  ;  Irmer 
V.  St.  Louis  Brewing  Co.  (1897)  69  Mo. 


App.  17  (similar  facts)  ;  Barnes  v, 
British  Columbia  Copper  Co.  (1909)  14 
B.  C.  397  (hole  in  the  floor  between  the 
rails  of  an  electric  tramway  which  ran 
between  the  ore  bins  and  the  furnaces 
in  a  smelting  plant)  ;  Billebrand  v. 
Standard  Biscuit  Co.  (1903)  139  Cal. 
233,  73  Pac.  163  (elevator  shaft)  ; 
Palardeau  v.  Hoar  (1906)  192  Mass. 
263,  78  N.  E.  456  (trapdoor)  ;  Day  v. 
Emery-Bird-Thayer  Dry  Goods  Co. 
(1905)  114  Mo.  App.  479,  89  S.  W.  903 
(hole  in  floor). 

An  employer  who  sets  an  employee  to 
work  to  rake  out  the  contents  of  a  cylin- 
drical tank  more  than  5  feet  in  diam- 
eter and  3  feet  high,  through  a  door  less 
than  a  foot  wide,  with  a  space  2  feet  11 
inches  wide  on  each  side  of  the  center 
of  the  door  to  stand  upon,  with  a  vat 
filled  with  boiling  tallow  immediately 
adjoining  and  covered  by  a  lid  liable  to 
be  misplaced,  or  so  constructed  that  a 
step  of  the  laborer  may  precipitate  him 
into  the  vat, — is  liable  for  his  death  by 
falling  into  such  vat.  The  footing  thus 
provided  is  too  narrow  for  a  servant 
whose  attention  is  apt  to  be  diverted  by 
his  work.  Hess  v.  Rosenthal  (1894) 
55  111.  App.  324,  affirmed  in  (1896)  160 
111.  621,  43  N.  E.  743. 

iMcCormick  Harvesting  Mach.  Co.  v. 
Burandt  (1891)  136  111.  170,  26  N.  B. 
588,  affirming  (1890)  37  111.  App.  165 
(unguarded  trough)  ;  Reichla  v.  Gru- 
ensf elder   (1892)    52  Mo.  App.  43    (un- 
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master  as  being  a  question  for  the  jury,  where  the  opening  in  ques- 
tion had  no  direct  connection  with  the  business  carried  on  at  the  es- 
tablishment where  the  servant  was  working.^  These  courts  also  con- 
sider that  the  master  may  properly  be  found  negligent,  where  the 
■opening  is  so  located  as  to  be  peculiarly  dangerous  to  employees.' 
Nor,  it  would  seem,  could  it  be  successfully  contended  in  any  juris- 
diction that  a  servant's  right  of  action  is  not  primarily  a  question  for 
the  jury,  where  the  opening  in  question  was  rendered  unusually 
hazardous  by  the  want  of  proper  lighting.''  Compare  §  978,  note  3. 
The  appointment  of  a  watchman  to  warn  servants  against  the  dan- 


guarded  tank)  ;  Eirk  v.  Scally  (1898) 
79  111.  App.  67  (opening  in  floor  of 
building  nearly  completed)  ;  Indiana 
Pipe-Line  &  Ref.  Go.  v.  Netosiaum 
(1899)  21  Ind.  App.  361,  52  N.  E.  471 
(open  well,  just  dug,  was  left  un- 
guarded on  a  dark  night)  ;  Carney  v. 
Anheuser-Busch  Brewing  Asso.  (1910) 
150  Mo.  App.  437,  131  S.  W.  165  (un- 
covered hatchway  in  brewery). 

Bin  Hoffman  v.  Clough  (1889)  124 
Pa.  505,  17  Atl.  19,  it  was  held  that  the 
plaintiff,  who  had  been  hired  to  operate 
a  carding  machine,  could  not  be  said,  as 
a  matter  of  law,  to  have  assumed  the 
risk  of  falling  into  a  well  of  water  with 
a  loose  cover  which  was  frequently  re- 
moved. The  court  said:  "The  dangers 
incident  to  the  business  of  operating  a 
carding  machine,  reasonably  suitable 
'tor  the  work  to  be  done,  were  assumed 
when  the  employee  entered  upon  his 
work;  but  dangers  from  an  opening  in 
the  floor,  from  an  insufficient  staircase, 
or  other  defect  in  the  building,  were  in- 
cident to  the  place  where  the  business 
was  conducted." 

6  It  has  been  held  error  to  nonsuit  the 
servant  where  he  fell  through  an  open 
trap  door,  which  was  maintained  ou  the 
line  along  which  employees  had  to  pass, 
in  going  from  one  room  to  another. 
Johnson  v.  Bruner  (1869)  61  Pa.  58, 
100  Am.  Dec.  613;  Maguire  v.  Little 
(1887)    —  R.  I.   — ,   13   Atl.   108. 

The  location  in  a  brickyard  at  places 
in  close  proximity  to  where  employees 
are  required  to  pass  in  the  discharge  of 
their  duties,  of  dangerous  pitfalls,  with- 
out either  guarding  them  or  protect- 
ing them,  constitutes  substantial  evi- 
dence of  negligence.  Barher  Asphalt 
Paving  Co.  v.  Austin  (1911)  108  C.  C. 
A.  365,  186  Fed.  443. 

Tin  Eastland  v.   Clarhe    (1901)    165 


N.  Y.  420,  70  L.R.A.  751,  59  N.  E. 
202,  reversing  (1898)  28  App.  Div.  621, 
51  N.  Y.  Supp.  1140,  the  plaintiff  re- 
covered for  an  injury  caused  by  his 
falling  into  a  hole  in  the  cellar  of  a 
house,  the  hole  being  left  without  the 
cover  provided  for  it. 

In  Sansol  v.  Compagnie  (}4nSrale 
Transatlantique  (1900)  101  Fed.  390, 
a  longshoreman  who  fell  through  a  trap 
door  in  a  dark  passage  on  a  steamer 
was  allowed  to  recover. 

A  ship  is  liable  where  a  workman,  in 
the  discharge  of  his  duty,  falls  down  an 
open  and  unlighted  hatchway  in  a  pas- 
sage along  the  side  of  a  ship.  The  Guil- 
lermo  (1886)  26  Fed.  921,  distinguishes 
cases  where  the  ordinary  hatches  for 
the  discharge  of  cargo  are  left  open, 
which,  as  they  may  be  expected  to  be 
left  open  in  port,  persons  going  on  board 
ships  must  avoid  at  their  peril. 

The  existence,  on  an  elevated  trestle, 
within  7  feet  of  where  employees  were 
working,  of  an  uncovered  hole  7  feet 
long  and  4  feet  wide,  through  which  a 
fall  might  prove  fatal,  is  a  peril  to 
which  defendant  cannot  properly  expose 
its  servants  at  night,  in  the  absence  of 
light  sufficient  to  disclose  its  presence. 
Boyle  V.  Degnon-McLean  Gonstr.  Co. 
(1900)  47  App.  Div.  311,  61  N.  Y.  Supp. 
1043,  leave  to  appeal  denied  49  App. 
Div.  636,  63  N.  Y.  Supp.  1105. 

In  National  Syrup  Co.  v.  Carlson 
(1893)  47  111.  App.  178,  plaintiff  recov- 
ered, where  the  railing  of  the  elevator 
shaft  had  been  taken  off  during  the  day 
without  his  knowledge,  and  he  had  come 
into  the  building  after  dark.  In  a  Mass- 
achusetts case,  it  was  observed  that  a 
jury  would  perhaps  be  warranted  in 
finding  that  an  employer  was  negligent 
in  leaving  an  elevator  well,  which  was 
situated  in  a  dark  basement,  where  his 
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gers  created  by  openings  is  as  sufficient  performance  of  the  master's 
duty  to  guard  them.* 

980.  [81]  Substances  generating  explosive  gases. — (See  also  § 
1003,  post.) — Negligence  has  been  denied  to  be  inferable  from  the 
fact  that  the  paint  supplied  for  painting  a  tank  was  composed  of  in- 
gredients which  gave  off  an  explosive  gas,  where  it  is  also  shown  that 
it  was  an  article  in  common  use  and  of  a  well-known  brand.^  It  has 
also  been  held  that  conformity  to  usage  was  a  conclusive  defense, 
where  the  employer  had  purchased,  for  the  conveyance  of  castings, 
old  barrels  which  had  been  filled  with  benzin,  whisky,  etc.,  so  that 
there  was  likely  to  be  an  explosion  if  a  naked  light  were  placed  near 
them.^  But  the  present  writer  is  of  opinion  that,  in  each  of  these  in- 
stances, it  was  a  fair  question  for  the  jury  whether  the  employer  ought 
not  to  have  inquired  more  closely  into  the  conditions,  before  allowing 
the  appliances  in  question  to  become  part  of  his  plant. 

981.  [82]  Substances  giving  off  poisonous  fumes. — It  is  not  negli- 
gent to  use  in  a  stove  a  patent  fuel  which  produces  dangerous  fumes 
which  will  suffocate  anyone  sleeping  in  the  room,  if  the  door  is  closed.^ 
An  employer  cannot  be  found  negligent  because  he  uses  acids  which 
give  off  poisonous  fumes,  unless  it  is  shown  that  his  practice  in  this 
respect  is  different  from  that  of  other  employers  in  the  same  busi- 
ness.^ 

[Although  a  master  may  have  properly  ventilated  the  rooms  in 
which  a  servant  is  obliged  to  work  with  minerals  giving  off  poison- 
ous fumes,  he  will  not  be  released  from  liability  for  injuries  to  the 
servant  if  reasonable  care  required  him  to  furnish  the  servant  with 
proper  appliances  to  protect  his  nose  and  mouth.*  A  master  employed 
in  purchasing  waste  paper  and  rags  for  manufacture  into  paper  is 
liable  for  injuries  to  a  servant  employed  to  sort  the  same,  where  it 

■servants  were  obliged  to  go  frequently,  (1888)   118  Pa.  519,  4  Am.  St.  Rep.  613, 

open  and  unguarded  by  a  fence  or  any  12  Atl.  273. 

suitable   protection.      Taylor   v.    Careio  ^  Purdy   v.    Westinghouse   Electric   & 

Mfg.  Co.   (1885)   140  Mass.  150,  3  N.  E.  Mfg.  Co.    (1900)    197  Pa.  257,   51  L.R. 

21.  A.   881,   80  Am.   St.   Rep.   816,   47   Atl. 

The   nature    of  the   duty   of   a   ship-  237. 

owner  in  regard  to  the  lighting  of  open  1  Murch  v.   Thomas  Wilson's  Sons  & 

hatch-ways    is    a   question   to   be    deter-  Co.    (1897)    168   Mass.    408,    47    N.    E. 

mined  by  considering  the  usual  custom  111    (not  the  least  singular  example  of 

in  respect  to  such  lighting  on  board  sim-  the   unflinching   steadiness   with   which 

ilar  vessels.     Hunney  v.  Eolt   (1883)   15  this  court  follows  out  a  principle,  even 

Fed.  883.  to  the  most  preposterous  conclusions). 

8  Cray  v.  Thomson  (1889)  17  Sc.  Sess.  2  Corcoran  v.  'Wanamaher  (1898)   185 

Gas.  4th  series,  200  (watchman  here  was  Pa.  496,   39  Atl.  1108. 

appointed  by  a  shipowner  in  compliance  3  Pigeon  v.  W.  P.  Fuller  £  Co.  ( 1909 ) 

with  the  by-laws  of  the  harbor).  156    Cal.    691,    105    Pao.    976     (white- 

i  Allison    Mfg.     Co.     v.     McCormick  lead  factory) . 
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could  be  reasonably  anticipated  that  the  refuse  was  infected,  as,  for 
instance,  where  it  had  been  collected  from  a  hospital.*] 

982.  [83]  Appliances  for  giving  servants  warning  of  danger. — 
On  the  ground  of  conformity  to  usage,  it  has  been  held  that  a  mine 
owner  cannot  be  held  guilty  of  negligence  because  he  has  not  provided 
any  appliance  in  the  mine  for  giving  warning  to  persons  working  in 
a  pocket  that  a  draw  is  about  to  be  made  of  the  coal  from  the  chutes.^ 
So,  also,  it  has  been  laid  down  that  the  question  whether  whipping 
straps,  or  telltales  of  some  other  kind,  should  be  adopted  as  a  means 
of  warning  trainbands  of  the  proximity  of  low  bridges,  is  one  which 
is  to  be  determined  by  the  common  usage  of  well-conducted  railway 
companies.* 

The  tags  used  to  indicate  cars  condemned  as  unfit  for  further  use 
and  ordered  to  be  taken  to  the  repair  shop  are  not  sufficient,  unless 
they  are  of  such  a  size  and  character  as  to  give  due  notice  of  the  con- 
dition of  the  cars  to  employees  who  have  to  handle  them  at  night.^ 

Numerous  cases  dealing  with  the  sufficiency  of  the  master's  per- 
formance of  the  obligation  to  warn  his  servants  of  danger,  in  so  far 
as  such  performance  is  connected  with  the  manner  in  which  his  busi- 
ness is  conducted,  are  cited  in  chapters  xlviii.  and  xlix.,  post. 

B.    IlTJUEIES  CAUSED  BY  CONDITIONS   OF  AN  ABNOE.MAX,   TEANSITOKY, 
OR   SPORADIC    CHAEACTEE. 

983.  [84]  Conditions  of  railway  tracks  and  appurtenances  by  which 
the  safe  operation  of  trains  is  affected. —  (See  also  §§  966,  96T, 
ante.) — ^Negligence  is  inferable  from  the  fact  that  the  track  itself 
was  in  an  intrinsically  defective  condition ;  ^  or  from  the  fact  that 

*  Nickel  V.  Columbia  Paper  Stock  Co.  111.  App.  427;  Louisville,  E.  &  St.  L. 
(1902)   95  Mo.  App.  226,  68  S.  W.  955.    Consol.  B.  Co.  v.  Miller  (1895)   140  Ind. 

1  Lehigh  &  W.  B.  Coal  Co.  v.  Hayes    685,  40  N.  E.   116;   Fuller  v.   Tremont 

(1889)  128  Pa.  294,  5  L.R.A.   441,   15    Lumher   Co.    (1905)    114   La.    266,   108 
Am.   St.   Rep.   680,   18  Atl.   387.  Am.   St.   Rep.   348,   38   So.   164;   McFee 

2  Louisville    &    N.    R.    Co.    v.    Ball   v.  Vicksiurg,  S.  &  P.  B.  Go.   (1890)   42 

(1890)  91  Ala.   112,   24  Am.   St.   Rep.  La.  Ann.  790,  7  So.  720;  Henry  v.  Lake 
863,   8  So.  371.  Shore  &  M.  S.  R.  Co.   (1882)    49  Mich. 

3  Meyers  v.  Illinois  C.  R.  Co.  ( 1897 )  495,  13  N.  W.  832 ;  James  v.  Northern  P. 
49  La.  Ann.  21,  21  So.  120.  R.  Go.    (1891)    46  Minn.  168,  48  N.  V^. 

1  As,  where  the  ties  or  rails  were  of  783 ;  Devlin  v.  Waliash,  St.  L.  &  P.  R. 

poor  quality.    Little  Rock,  M.  R.  d   T.  Co.    (1885)     87    Mo.    545;    Swadley    v. 

R.  Go.  V.  Leverett   (1886)   48  Ark.  333,  Missouri  P.  R.  Go.  (1893)   118  Mo.  268, 

3  Am.  St.  Rep.  230,  3  S.  W.  50;  Erogg  40   Am.   St.   Rep.   366,   24   S.   W.   140-, 

V.  Atlanta  &  W.  P.  R.   Co.    (1886)    77  Dunphy  v.  St.  Joseph  Stock  Yards  Co. 

Ga.  202,  4  Am.  St.  Rep.  79 ;  Chicago,  L.  (1906)    118   Mo.   App.    506,   95    S.    W. 

8.  £  E.  R.  Go.  V.  Bartmann   (1897)   71  301;  Mehan  v.  Syracuse,  B.  £  N.  T.  B, 
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the  bridges  and  other  structures  built  to  support  the  track  were  in- 
adequate for  that  purpose ;  ^  or  had  been  destroyed  by  some  catastro- 

Coi-p.    (]878)    73  N.  Y.  585;   Wright  v.  was    held    that    the    existence    of    low 

Southern  R.  Co.   ( 1898 )    122  N.  C.  959,  joints  at  certain  points  along  a  railroad 

30  S.  E.  348;  O'Dormell  v.  Allegheny  R.  track,  caused  by  the  ground  being  wet 

Co.  (1868)  59  Pa.  239,  98  Am.  Dec.  336;  and  the  frost  coming  out  of  the  ground, 

Burrell  v.  Oowen    (1890)    134  Pa.  527,  did   not   of   itself   charge   the   company 

19  Atl.  678;  Houston  d  T.  G.  R.  Co.  v.  with  negligence  rendering  it  liable  for 

McNamara  ( 1893 )  59  Tex.  255 ;  Taylor,  injuries   to   an  employee  working   near 

B.   d-   H.   R.    Co.   V.   Taylor    (1890)    79  the  track  from  the  fall  of  coal  from  a 

Tex.  104,  23  Am.  St.  Eep.  316,  14  S.  W.  passing  tender,  due  to  one  of  such  low 

918.  joints,  where  the  track  is  a  good  rock- 

Or  where  the  rails  were  out  of  align-  ballasted  track,   and  in  good   order   in 

ment.      Coughlin   v.    Brooklyn   Heights  other   respects. 

R.    Co.    (1901)    59    App.    Div.    126,    68  In  Indiana  it  has  been  held  that  negli- 

N.  Y.  Supp.   1105;   Momenoe  Stone  Co.  gence   cannot  be   inferred   merely   from 

V.   Turrell    (1903)    205   111.   515,   68  N.  the  fact  that  a  side  track  on  a  new  line 

E.  1078.  was  so  uneven  as  to  jolt  a  servant  off 

Or  where  the  track  was  too  rough  for  of  a  train.     For  anything  that  such  a 

the  safe  operation  of  trains.     Sabine  &  condition  shows,  the  company  may  have 

E.   T.  R.  Co.  V.   Ewing    (1894)    7  Tex.  exercised  proper   care.     O'Neal  v.   Chi- 

Civ.   App.   8,  26   S.  W.   638;    Peters  v.  cago  d  I.  Coal  R.  Co.    (1892)    132  Ind. 

McKay  &  Go.    (1902)    136   Cal.   73,  68  11»,  31  N.  E.  669. 

Pac.  478 ;   Southern  R.  Co.  v.  Bufkins  In  Massachusetts  the  possibility  of  an 

(1909)  45  Ind.  App.  80,  89  N.  E.  326,  occasional  jolt  is  regarded  as  an  or- 
rehearing  denied  in  45  Ind.  App.  82,  90  dinary  risk  of  the  work  of  an  employee 
N.  E.  98;  Smith  v.  Erie  R.  Go.  (1902)  on  a  street  railway.  McGauley  v. 
67  N.  J.  L.  636,  59  L.E.A.  302,  52  Atl.  Springfield  Street  R.  Co.  (1897)  169 
634;  Gordon  v.  Chicago,  R.  I.  d  P.  R.  Mass.  301,  47  N.  E.  1006  (no  action 
Co.  (1909)  146  Iowa,  588,  123  N.  W.  maintainable  by  a  conductor  who  goes 
762.  out  on  tlie  bumper  in  order  to  facilitate 

Or  where  the  rails  were  not  properly  the   operation   of   replacing   the  trolley 

fastened.     McCombs  v.  Pittsburg  d  W.  on  the  wire). 

R.  Co.  (1889)   130  Pa.  182,  18  Atl.  613  ^Chicago    G.    W.    R.    Co.    v.    Healy 

(want  of  fish  plates  on  a  siding)  ;  Ros-  (1898)    30  C.  0.  A.  11,  57  U.   S.  App. 

enhaum  v.  St.  Paul  d  D.  R.  Go.   (1888)  513,  86  Fed.  245;    Toledo,  P.  d  W.  R. 

38  Minn.  173,   8  Am.  St.  Eep.  653,  36  Co.  v.  Conroy  (1873)  68  III.  561  (1871) 

N.    W.    447    (ties    not   spiked   on   tem-  61  lU.  162;  Louisville,  N.  A.  d  C.  R.  Co. 

porary  siding);   Chicago   G.   W.  R.  Co.  v.   Swndford    (1889)    117    Ind.    265,    19 

V.  Price  (1899)  38  C.  C.  A.  239,  97  Fed.  N.  E.   770;   Locke  v.  Siouso  City  d  P. 

423;  Dale  V.  St.  Louis,  K.  C.dN.R.Go.  R-  Co.    (1877)    46  Iowa,  109;   Bach  v. 

(1876)    63  Mo.   455    (defective  joint);  /owa  0.  R.  Co.   (1900)    112  Iowa,  241, 

Houston    d    T.    G.    R.    Co.    v.    Gaither  83  N.  W.  959  (rotten  timbers  of  a  cattle 

(1896)   —  Tex.  Civ.  App.  — ,  35  S.  W.  guard  sank  under  the  engine,   so  that 

179 ;  Chesapeake  d  0.  R.  Go.  v.  Christian  the    pilot    struck    the    guard    rail    and 

(1910)  110  Va.  723,  67  S.  E.   345.  moved  the  switch)  ;  Bowen  v.  Chicago, 
Or  where  the  defective  drainage  ren-  B-  &  K.  C.  R.  Co.   (1888)   95  Mo.  268, 

dered  a  portion  of  the  track  temporarily  8   S.   W.   230;    Warner  v.   Erie  R.   Co. 

insecure.     See  §  967,  c,  post.  (1868)  39  N.  Y.  468;  Voslurgh  v.  Lake 

That   a   rail   broke   solely  by   reason  Shore  d  M.  S.  R.  Co.   (1884)   94  N.  Y. 

of  frost  and  cold  weather  does  not  im-  374,  46  Am.  Rep.  148;  Bogart  v.  Dela- 

port  negligence.    Delvin  v.  Wabash,  St.  ware,  L.  d  W.  R.  Co.  (1895)   145  N.  Y. 

L.  £  P.  R.  Co.   (1885)   87  Mo.  545.  283,  40  N.  E.  17;  Faulkner  v.  Erie  R. 

In  Atchison,  T.  d  S.  i*'.  Go.  v.  Croll  Co.    (1867)    49   Barb.   324;    Carlson  v. 

(1896)    3  Kan.  App.  242,  45  Pac.   112  Oregon    Short   Line   d    V.    N.    B.    Co. 

(reversed  in  57  Kan.  548,  46  Pac.  972,  (1892)  21  Or.  454,  28  Pac.  497. 
but  this   point  was  not  discussed),   it 
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phe ;  ^  or  from  the  fact  that  a  switch  had  fallen  into  disrepair ;  *  or 
from  the  fact  that  certain  material  substances  extrinsic  to  the  track 
itself,  but  situated  on  or  near  it,  rendered  the  operation  of  trains 
unduly  dangerous.* 

[If  it  is  necessary,  because  of  a  steep  grade,  to  roughen  or  sand  the 
track  to  make  it  safe  for  the  operation  of  cars,  failure  to  do  so  is 
negligence.  **] 

SMcOabe  d  8.  Oonstr.  Co.  v.  Wilson  R.  Co.    (1902)    118  Iowa,  39,  91  N.  W. 

(1906)    17  Okla.  355,  87  Pac.  320    (in-  820    (snow  and  ice)  ;   Ferguson  v.  Cen- 

sufficient  false   span   constructed  where  tral  R.  Co.   (1907)   74  N.  J.  L.  691,  67 

bridge    had    been    found    to    be    giving  Atl.   602    (water  flowing  over  tracks)  ; 

way )  ;    Maydole  v.  Denver  &  R.   G.  R.  Illinois  C.  R.  Co.  v.  Leisure   ( 1906 )   28 

Co.    (1900)    15  Colo.  App.  449,  62  Pac.  Ky.  L.  Rep.  768,  90  S.  W.  269   (torpedo 

964    (a  bridge  burned  down).     The  lia-  upset  hand  car). 

bility  in  such  a  case  as  this  is,  of  course.        Or   where   the   sides    of   the   cuttings 

predicated  only  when  it  is  shown  that  through   which  the   line   is   carried  are 

the  defendant  was  chargeable  with  no-  left    in    such   a.   condition   that   masses 

tice   of  what   had   occurred.     See,   gen-  of  earth,  rocks,  etc.,  may  fall  upon  the 

erally,   chapters   XLin.,  xliv.,   post.  roadbed.     True  v.  Lehigh  Valley  R.  Co. 

iHa/rter  v.   Atchison,   T.  d  8.  F.  R.  (1897)     22    App.    Div.    588,    48    N.    Y. 

Co.    (1895)    55  Kan.  250,   38  Pac.   778  Supp.    86     (an    earth    slide);    Bean    v. 

(derailment  of  train).  Western   N.   G.   R.    Co.    (1890)    107   N, 

6  As,  where  obstructions  are  allowed  C.  731,  12  S.  E.  600   (rocks  were  likely 

to  remain  on  the  track.    Tme  v.  Lehigh  to  fall  on  the  track  at  any  moment)  ; 

Valley  R.  Co.   (1897)   22  App.  Div.  588,  Utile   Roch   d   Ft.   8.   R.    Co.   v.    Voss 

48  N.   Y.   Supp.   86;    Fisher  v.   Oregon  (1892)    —  Ark.  — ,   18   S.   W.   172    (a 

Short  Line  d  V.  N.  R.  Co.    (1892)    22  large     rock     slipped     down     upon     the 

Or.    533,    16    L.R.A.    519,    30    Pac.    425  track). 

(a  snow  slide  covered  track;  case  dis-  Or  produce  in  some  other  way  con- 
tinguished  from  one  of  a  snow  drift,  ditions  which  will  unduly  imperil  the 
which  is  a  risk  assumed)  ;  Wellman  v.  security  of  employees.  H olden  v.  Fitch- 
Oregon  Short-Line  &  V.  N.  R.  Co.  'burg  R.  Co.  (1880)  129  Mass.  268,  37 
(1892)  21  Or.  530,  28  Pac.  625  (same  Am.  Rep.  343  (bank  fell  on  a  derrick, 
facts)  ;  Hrnni  v.  Wabash  Western  R.  and  thus  brought  one  of  the  guys  so 
Co.  (1891)  109  Mo.  488,  19  S.  W.  239  close  to  the  track  that  it  swept  a  brake- 
( a     freight    car,     not    being    properly  man  off  a  ear ) . 

secured   on  a  siding,  escaped  onto  the        Or  where  there  was  a   thick  gro'W'th 

main  track.     But  qucere,  as  to  the  lia-  of  bushes  near  the  track,  which  prevent- 

bility   under   such   circumstances,   since  ed   the   engineer   from   seeing  ahead   of 

the  accident  presumably  occurred  owing  the  train.     Fames  v.  Texas  d  N.  0.  R. 

to   the    negligence    of    fellow    servants,  Co.    (1885)    63  Tex.  660;   Oregon  Short 

and,    according   to   the    ordinary   view,  Line  d   U.  N.  R.   Co.  v.  Tracy    (1895) 

the  company  would  not  be  liable  unless  14  C.  C.  A.  199,  29  U.  S.  App.  529,  66 

it  was  negligent  in  failing  to  discover  Fed.  931. 

what  had  occurred  in  time  to  prevent        But  no  action  can  be  maintained  on 

a  catastrophe.     See  chapter  XLill.,  post :  the  theory  that  the  track  was  frequent- 

Balhoff  V.   Michigan   C.  R.   Co.    (1895)  ly  obstructed  by  the  movements  of  the 

106   Mich.   606,   65   N.   W.   592    (water  cars,   so   that   a  crossing  could   not  be 

flooded  the  track  and  froze)  ;    McClar-  seen.     This  is  an  ordinary  risk.     Ban- 

ney   v.    Chicago,    M.    d    St.    P.    R.    Co.  croft  v.  Boston  d  M.  R.  Co     (1893)   67 

(1891)   80  Wis.  277,  49  N.  W.  963   (an  N.    H.    466,    30   Atl.    409    (collision   of 

accumulation    of    dirt,    ice,    snow,    and  trsLin  vfith  teum)  ;  Rumsey  v.  Delaware, 

chaff  around  the  rails  of  a  side  track  L.  d  W.  R.  Co.    (1892)    151  Pa.  74    25 

caused  a  derailment)  ;  Fisher  v.  Chesa-  Atl.   37    (a  similar   accident). 
peake  d  0.  R.  Co.   (1905)   104  Va.  635,        i^Union    Traction    Co.    v    ' Buclcland 

2  L.R.A.(N.S.)  954,  52  S.  E.  373  (land-  (1904)   34  Ind.  App.  420,  72  N.  E.  158 
slide)  ;    Sankey  v.  Chicago,  R.  I.  d  P. 
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A  servant  operating  a  construction  train  cannot  maintain  an  action 
on  the  theory  that  the  ballasting  was  imperfect  and  the  number  of 
ties  inadequate,  where  these  conditions  were  a  necessary  incident  of 
one  of  the  stages  of  the  work  as  it  was  being  carried  on.^ 

As  regards  employees  engaged  in  the  work  of  repairing  a  defective 
track,  the  company  is  not  under  any  obligation  to  keep  it  in  good  con- 
dition.'' The  extent  of  its  duty  is  merely  to  give  them  timely  notice 
of  the  defects,  so  that  they  may  take  the  appropriate  precautions  to 
secure  themselves  against  injury.'  See  generally,  as  to  cases  of  this 
class,  §  924,  ante. 

[It  is  negligence  on  the  part  of  a  railroad  company  to  leave  large 
quantities  of  cotton  seed  lying  on  its  tracks,  thus  inviting  animals  tO' 
go  onto  the  tracks.^] 

984.  [85]  Tracks  considered  as  a  footway  for  servants. — (See  also 
§  968,  ante.) — a.  Track  and  roadbed  itself. — From  the  decisions- 
cited  below,  it  will  be  seen  that  the  servant  has  generally  been  per- 
mitted to  recover  for  injuries  due  to  the  abnormal  condition  of  any 
of  the  component  parts  of  the  permanent  way.^  But  there  is  some 
conflict  of  opinion  as  to  the  liability  of  the  company  for  one  particu- 

^Evansmlle  &  R.  R.   Co.  v.   Bender-  K.  Co.  v.  Mangan   (1908)    86  Ark.  507,. 

son    (1893)     134    Ind.    636,    33    N.    E.  112  S.  W,  168;  De  Cair  v.  Manistee  & 

1021.  G.    R.    Co.    (1903)     133    Mich.    578,    95 

''Mitchell    V.    Fullington    (1889)     83  N.  W.  726;   St.  Louis  Southwestern  R. 

6a.  301,  9  S.  E.  1083;  V eagle  v.  Syra-  Co.  v.  Ford    (1909)    56  Tex.  Civ.  App. 

cuse,  B.  &  N.  Y.  R.  Co.   (1906)    185  N.  521,  121  S.  W.  709. 

Y.  270,  25  L.Il.A.(N.S.)    321,  77  N.  E.        A  hole  outside   the  traclc.     Missouri,. 

1064   (removing  snov?  and  ice).  K.  &  T.  R.  Co.  v.  Eirkland   (1895)    11 

8  St.  Louis,  I.  M.  &  8.  R.  Go.  v.  Mor-  Tex.  Civ.  App.  528,  32  S.  W.  588 ;  Need- 
gart   (1885)   45  Ark.  318.  ham  v.  Louisville  &  N.  R.   Co.    (1887) 

9  Illinois  G.  R.  Go.  v.  Seamans  (1901)  85  Ky.  423,  3  S.  W.  797,  11  S.  W.  306. 
79  Miss.  106,   31  So.  546.  A  defective  frog.    Hunt  v.  Kane  (1900) 

1  The  action  has  been  held  maintain-  40  C.  C.  A.  372,  100  Fed.  256 ;  Southern 

able  where  the  cause  of  the  injury  was  R.  Co.  v.  Neicton    (1908)    108  "Va.  114, 

a  loose  and  worn  plank  on  a  crossing.  60  S.  E.  625. 

Bird  V.  Long  Island  R.  Co.    (1896)    11  The    defective    blocking    of    a    guard 

App.    Div.    134,    42    N.   Y.    Supp.    888;  rail.     Paine  v.  Eastern  R.   Co.    (1895) 

Hamilton  v.   Chicago,  B.  d   Q.  R.   Co.  91  Wis.  340,  64  N.  W.  1005. 

(1910)    145  Iowa,  431,  124  N.  W.  363.  A  depression  in  the  track  causing  an 

Defective  planking  on  the  track.    CM-  abnormal  movement  of  cars  which  were 

cago  &  W.  I.  R.  Co.  v.  Massiq   (1893)  being  coupled.     Texas,  8.  V.  &  N.  W. 

50  111.  App.  666.  R-  Co.  V.  Guy  (1893)  —  Tex.  Civ.  App. 

A  hole  in  the  track.    Northern  P.  R.  — ,  23  S.  W.  633  (drawbars  slipped  past. 

Co.  v.  Teeter   (1894)    11  C.  C.  A.  332,  each  other);  Louisville  &  N.  R.  Co.  v. 

27  U.  S.  App.  316,  63  Fed.  527;  Porter  Kemper  (1899)   153  Ind.  618,  53  N.  E. 

V.  Hannibal  &  St.  J.  R.  Co.   (1879)   71  931    (the   track    suddenly   settled,    and 

Mo.  66,   36   Am.   Eep.  454;   Lahe  Erie  allowed   a   car   to   rush   down  into   the 

&  W.  R.  Co.  V.  Wilson   (1901)    189  111.  depression  with  unexpected  speed,  crush- 

89,  59  N.  E.  573;  St.  Louis,  I.  M.  &  8.  ing  a  brakeman's  foot). 
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lar  kind  of  injury,  viz.^  that  caused  by  a  brakeman's  clothes  catching 
in  splinters  projecting  from  old  and  battered  rails.* 

By  a  court  which  denies  that  there  is  any  obligation  on  the  part 
of  a  company  to  keep  the  track  safe  as  a  footway  (see  §  968,  b, 
ante),  it  has  been  held  that  inequalities  on  a  track  at  a  station,  oc- 
casioned by  recent  repairs,  are  presumed  to  be  known  to  a  brakeman, 
and  that  he  cannot  recover  for  injuries  received  through  stumbling.* 

b.  Casual  obstructions  on  or  near  the  track. — Several  courts  have 
rendered  decisions  which  proceed  upon  the  theory  that  negligence 
may  be  inferred  where  movable  articles  having  no  immediate  con- 
nection with  the  operation  of  trains  are  left  lying  on  the  track,  and 
cause  employees  to  lose  their  footing.*  Similarly,  employees  have 
been  allowed  to  recover  where  their  injuries  were  due  to  obstructions 
of  this  kind  beside  the  track.*  But  it  is  conceded  that  the  company 
may,  without  culpability,  allow  such  articles  to  remain  temporarily 
near  the  track,  when  they  are  placed  there  in  the  ordinary  way  for 
the  purpose  of  repairing  the  track  itself.^ 

Other  courts  absolve  the  company  on  the  ground,  more  or  less  dis- 

2  In  Georgia  it  has  been  held  that  Tsi.  R.  Go.  v.  Vestal  (1899)  105  Ky.  461, 
such  a  condition  imported  a  prima  facie  49  S.  W.  204  (a  large  clinker  about  1 
breach  of  duty.  Preston  v.  Central  B.  foot  long  and  6  inches  thick  turned 
&  Bhg.  Go.  (1889)  84  Ga.  588,  11  S.  E.  under  a  switchman's  foot);  Fish  v. 
143.  Illinois  G.  R.  Go.   (1896)   96  Iowa,  702, 

In  Minnesota  the  right  of  action  has  65     N.     W.     995     (cobble    stones     had 

been  denied, — in  one  case  on  the  ground  dropped  from  gravel  trains) ;  Burks  v. 

of   there   being   a   common   practice   in  Atchison,  T.  &  8.  F.  R.  Go.    (1910)    83 

that   part    of   the    country   to    use   old  Kan.  144,  109  Pac.  1087  (coal), 

rails  for  side  tracks  {Doyle  v.  St.  Paul,  6  Eulehan  v.  Green  Bay,  W.  d  St   P 

M.  cC-  M.  R.  Co.   (1889)  42  Minn.  79,  43  R.   Go.    (1887)    68  Wis.  520,  32  N.  W. 

N.  W.  787)  ;   and,  in  another  case,  ap-  529  (blocks  of  timber  beside  the  track)  ; 

parently    for    the    reason   that    a    pro-  Southern  P.  R.   Go.  v.   Marlcey    (1892) 

jecting   splinter   at   the   end   of   a   rail  —    Tex.    — ,    19    S.    W.    392     (similar 

on   a   side   track,   extending   inwards   f  facts)  ;    Eall    v.    Missouri    P.    R.    Go. 

of  an   inch  for  a  distance  of   3  inches  (1881)     74    Mo.    298     (rail    near    the 

along  the  rail,  created  what  was  merely  track);    Bengtson    v.    Chicago,    St.    P. 

an    ordinary    risk.      Barrett    v.    Great  M.  &  0.  R.   Go.    (1891)    47  Minn    480 

Nortliern  R.  Go.   (1898)    75  Minn.  113,  50  N.  W.  531    (a  section  man  stumbled 

77  N.  W.  540.  over  a  log  while  trying  to  get  out  of 

In  Michigan  the  same  conclusion  has  the  way  of  a  train)  ;   Chicago,  R.  I.  a. 

been   reached,   the   reason   assigned   be-  P.  R.  Go.  \.  Kinnare  (1900)  9l'lll.  App. 

ing    that    the    risk    thus    created    was  508,   aiSrmed  in    (1901)    190   111.   9    60 

obvious.     Michigan  C.  R.  Go.  v.  Austin  N.   E.   57    (sand   and  gravel   alons'side 

(1879)  40  Mich.  247.  track). 

3  Philadelphia  &  R.  R.  Go.  v.  Schertle  6  Burst  v.  Kansas  City  P  &  Q  R 
(1881)    97  Pa.  450.  Go.    (1901)    163   Mo.    309,'  85   Am.' St 

i  Kennedy  v.  Lake  Superior  Terminal  Rep.  539,  63  S.  W.  695  (recovery  denied 
i«  Transfer  R.  Go.  (1896)  93  Wis.  32,  wliere  a  brakeman  stumbled  over  one 
66  N.  W.  1137  (ashes)  ;  Linck  v.  Louis-    of   several    piles    of   gravel    distributed 

Tl^l'^J-,^:  ^,°-  11?^^?    ^"^  ?^-  ^''°'    ^"   *  y^'''^'   ^s   a  preliminary   to  using 
54  S.  W.   184    (rubbish);   Louisville  &    them  for  ballast). 
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tinctly  formulated,  that  a  railway  company  cannot  be  found  guilty 
of  negligence  on  the  theory  that  it  is  bound  to  keep  the  entire  sur- 
face of  its  premises  clear  of  every  object  that  may  cause  an  employee 
to  slip  or  be  thrown  down.'' 

The  existence  of  any  obligation  to  keep  the  ground  near  the  track 
free  from  accumulations  of  snow  and  ice  has  been  denied  in  one  case 
on  the  ground  that  the  danger  they  create  is  one  of  the  ordinary  risks 
of  work  in  cold  climates.*  By  other  authorities  they  seem  to  be  put 
in  the  same  category  as  any  other  kind  of  casual  obstruction,  the  com- 
pany being  held  liable  or  not,  according  to  circumstances.* 


'It  has  been  held  that  no  action  can 
be  maintained  for  an  injury  to  an  em- 
ployee caused  by  falling  over  a  clinker 
of  unusual  size  in  descending  from  an 
engine.  Such  an  injury  is  simply  a 
misfortune, — the  incident  of  the  employ- 
ment, and  of  the  risk  consequent  there- 
in. Lee  V.  Central  R.  &  BTcg.  Co.  (1890) 
86  Ga.  231,  12  S.  E.  307. 

Nor  can  a  brakeman  recover  damages 
where  he  trips  over  a  small  spiral  spring 
which  has  been  left  lying  on  a  repair 
track.  Williams  v.  St.  Loms  &  8.  F. 
B.  Go.  (1893)  119  Mo.  316,  24  S.  W. 
782. 

The  risks  created  by  the  heaps  of 
ashes  which  it  is  the  custom  to  drop 
out  of  the  fire  box  onto  the  track  are 
assumed  by  servants  handling  cars. 
Hughes  v.  Winona  &  St.  P.  B.  Co. 
(1880)   27  Minn.  137,  6  N.  W.  773. 

The  placing  by  a  railroad  company 
of  a  torpedo  on  the  track,  to  warn  a 
train  that  a  preceding  one  had  been  de- 
layed, is  not  an  obstruction  with  re- 
spect to  a  section  hand  aiding  in  push- 
ing a  hand 'car,  nor  is  it  negligence  of 
which  he  can  complain.  Mize  v.  Louis- 
ville &  N.  B.  Co.   (1907)   127  Ky.  496, 

16  L.E.A.(N.S.)  1084,  105  S.  W.  908. 
And  see  Cooh  v.  United  States  Smelt- 
ing Go.  (1908)  34  Utah,  190,  97  Pac. 
28. 

8  Piquegno  v.  Chicago  &  (?.  T.  B.  Co. 
(1883)    52  Mich.  40,  50  Am.  Kep.  243, 

17  N.  W.  232. 

9  Recovery  has  been  allowed  where  a 
brakeman  lost  his  footing  on  frozen 
mud  and  snow  which  had  accumulated 
between  the  rails.  Lake  Shore  &  M. 
8.  B.  Co.  V.  Conway  (1896)  67  111.  App. 
155. 

And  where  he  fell  on  heaped-up  snow, 
which    the    company    permitted    to    be 
shoveled  from  its  tracks  onto  the  space 
M.  &  S.  Vol.  III.— 167. 


between  them.  Cregg  v.  Chicago  £  W. 
M.  B.  Co.  (1892)  91  Mich.  624,  52  N. 
W.  62. 

In  one  Minnesota  case  a  plaintiff  was 
nonsuited  on  the  theory  that  a  railway 
company  is  not  bound,  unless  under 
very  special  and  peculiar  circumstances, 
to  remove  all  the  snow  from  its  switch 
yards;  and  if  it  keeps  the  surface  of 
the  snow  practically  level,  and  does  not 
allow  it  to  accumulate  above  the  level 
of  the  rails,  or  in  dangerous  ridges  or 
hummocks,  or  to  form  dangerous  holes, 
it  cannot  be  charged  with  negligence; 
nor  is  it  negligent  in  failing  to  cover 
the  snow  with  ashes  or  cinders.  Fay 
V.  Chicago,  8t.  P.  M.  &  0.  B.  Co.  (1898) 
72  Minn.  192,  75  N.  W.  15. 

But  in  a  case  decided  a  few  months 
later  it  was  held  that  the  question  as 
to  the  negligence  of  a  railroad  com- 
pany in  permitting  a  ridge  of  ice 
covered  with  snow,  and  about  2  inches 
higher  than  the  rails,  to  remain  for 
about  a  week  between  the  rails  of  a 
track  in  a  large  and  busy  switch  yard, 
was  for  the  jury.  Bifley  v.  Minneapolis 
&  St.  L.  B.  Co.  (1898)  72  Minn.  469, 
75  N.  W.  704,  distinguishing  the  Fay 
Case,  on  the  grounds  fl)  that  more 
care  should  be  used  in  securing  safe 
conditions  in  a  yard  in  which  a  large 
amount  of  traffic  is  handled  than  one 
where  the  amount  of  traffic  is  small, 
and  (2)  that  in  the  earlier  case  the 
place  where  the  plaintiff  fell  was  cov- 
ered with  level  snow,  with  no  concealed 
ridge  of  ice  under  it. 

In  one  case  of  this  type  the  breach  of 
duty  was  admitted,  but  the  servant 
failed  to  recover  on  the  ground  that  he 
appreciated  the  risk.  Way  v.  Chicago 
&  N.  W.  B.  Co.  (1888)  76  Iowa,  393, 
41  N.  W.  51    (defective  condition  was 
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[A  railroad  company  is  negligent  in  permitting  grass  to  grow  on 
the  side  of  its  tracks  so  as  to  cover  up  dangerous  obstructions.*"] 

985.  [86]  Objects  dangerous  to  employees  in  moving  trains  or  cars. — 
(See  also  §§  969,  970,  ante.) — a.  On  the  track. — An  employee  who, 
while  seated  on  a  hand  car  with  his  legs  hanging  down  over  the  edge, 
was  struck  by  a  plank  of  a  crossing  which  stuck  up  several  inches 
above  its  proper  level,  has  been  held  entitled  to  recover.* 

It  is  not  negligence  to  leave  cars  on  a  side  track  so  close  to  a  switch 
that  a  train  traveling  at  the  usual  speed  of  30  or  35  miles  an  hour, 
and  running  out  upon  the  side  track,  cannot  be  stopped  in  time- 
to  avoid  a  collision.^ 

b.  Alongside  the  track. — It  may  be  presumed  that  even  the  courts 
which  deny  that  a  train  hand  can  recover  for  an  injury  caused  by 
striking  against  a  rigid  object  close  to  the  track,  while  it  is  in  its 
normal  position,  would  all  concede  that  there  is  a  prima  facie  right 
of  action  where  the  injury  was  due  to  the  fact  that  the  object  in  ques- 
tion was  closer  than  usual  to  the  track  at  the  time  when  the  accident 
occurred.' 

~SoT  is  there  any  ground  upon  which  the  presence  of  a  casual  ob- 
struction near  the  track  can  be  excused  after  a  suificient  period  has 
elapsed  to  charge  the  company  with  notice  of  its  position.*  See 
chapters  xliii.,  xliv.,  post. 

Most  of  the  courts  which  have  dealt  with  such  facts  also  hold  that 
a  railway  company  is  negligent  if  movable  objects  which  have  no  con- 
nection, or  only  an  indirect  connection,  with  the  operation  of  the 
road,  are  left  so  close  to  the  track  that  the  safety  of  train  hands  is 
endangered.^ 

the    accumulation    of    ice    on    a    track        *  Chicago  &  W.  W.  R.  Co.  v.  Delanejf 

where  car  repairers  worked).  (1897)    169   111.   581,  48  N.   E.  476    (a 

W  Texas  &  P.  R.  Co.  v.  Tuch   (1909)  piece  .of    drawbar   lying    on    the   track 

103  Tex.  72,  123  S.  W.  406.  struck  the  pilot  of  the  engine,  and  was 

I  Pool  V.  Chicago,  M.  &  St.  P.  R.  Co.  thrown    against    the    footboard,    break- 

(1881)    53  Wis.  657,  11  N.  W.  15    (the  ing  it). 

contention  was  that  the  road  was  not        6  Gaffney  v.    'New   Yorh   &   N.   E.  B. 

defective,   because   the  plank  would   in  Co.    (1887)    15    R.   I.   456,   7   Atl.   284 

no   way   interfere  with   the   passage   of  (lumber    pile)  ;    Bessex    v.    Chicago    & 

trains).  V.  W.  R.  Co.  (1878)  45  Wis.  477   (lum- 

^  Grant  V.  Raleigh  d:  0.  R.  Co.  (1891)  ber  pile);    Smith  v.   Winona  &  St.   P. 

108  N.  C.  462,  13  S.  E.  209  (instruction  R.  Co.    (1889)    42  Minn.  87,  43  N.  W. 

to  opposite  effect  rightly  refused).  968     (stone    pile);    Meredith    v.    Cran- 

S  So     held     in     Malott    v.     Laufman  herry   Coal  &  I.   Co.    (1888)    99  N.   C. 

(1899)    89  111.  App.  178    (a  mail  crane  576,  5  S.  E.  659   (a  wood  pile  seems  to- 

became  so  loose  on  its  foundation  that  be    regarded    as    importing   negligence; 

jt  leaned   towards  the  track)  ;    Withee  but    the    opinion    does    not    contain    a 

V.  Somerset  Traction  Go.  (1903)  98  Me.  direct    affirmation    of    this    doctrine); 

61,   56   Atl.   204    (pole   leaning  toward  Powers  v.   Thayer  Lumber   Co.    (1892) 

track).  92   Mich.   533,    52   N.    W.    937    (tree). 
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The  Massachusetts  doctrine,  however,  seems  to  be  that  such  ob- 
structions are  an  ordinary  incident  of  railway  work,  and  that  the 
train  hands  are  presumed  to  be  able  to  protect  themselves  against  the 
resulting  risks.* 

c.  Ahove  the  tracJc. — All  courts,  whether  they  do  or  do  not  regard 
as  culpable  the  maintenance  of  overhead  structures  so  low  as  to  en- 
danger train  hands,  hold  a  company  liable  if  those  structures  cause 
an  injury  while  they  are  abnormally  low.'' 

986.  [87]  Railway  fences.—  (See  also  §  971,  a.?i^e.)— "Whether 
there  is  or  not  any  common-law  duty  to  fence  a  track,  it  would  seem 
that  a  railway  company  must  at  least  exercise  due  care  to  see  that  a 
fence  which  has  been  erected  is  kept  in  good  condition.  The  position 
taken  is,  that  a  servant  working  on  a  fenced  line  only  assumes  the 
rislis  incident  to  its  operation  while  the  fence  is  in  good  condition.'' 


But  no  negligence  can  he  inferred 
from  the  mere  fact  that  a  tree  was  left 
standing  close  to  the  track  on  a  road 
under  construction.  Manning  v.  Chi- 
cago &  W.  M.  R.  Co.  (1895)  105  Mich. 
260,  63  N.  W.  312. 

6  In  Thom/pson  v.  Boston,  &  M.  R.  Go. 
(1891)  153  Mass.  391,  26  N.  E.  1070, 
where  a  brakeman  in  swinging  out  along 
the  side  of  a  car  after  setting  a  brake 
struck  against  a  pile  of  rails,  it  was 
held  that  he  could  not  recover,  mainly 
for  the  reason  that,  knowing  that  there 
was  a  possibility  that  such  obstructions 
might  exist,  he  negligently  failed  to 
look  out  for  the  pile  in  question.  That 
the  maintenance  of  such  obstructions 
was  not  regarded  as  implying  negli- 
gence is,  however,  clearly  indicated  by 
the  remark  of  the  court  that,  while  a 
railroad  corporation  should  keep  its 
freight  yard  in  such  condition  that  its 
employees  may  do  their  work  in  rea- 
sonable safety,  there  must  sometimes 
be  piles,  as  of  rails,  or  sleepers,  near  its 
track,  and  it  cannot  be  expected  to  keep 
the  yard  in  such  condition  that  they 
may  themselves  neglect  ordinary  pre- 
caution. 

TWarden  v.  Old  Colony  R.  Co.  (1884) 
137  Mass.  204  (a  rope  supporting  tell- 
tale was  defective,  and  allowed  it  to 
sink)  ;  Wallace  v.  Central  Vermont  R. 
Co.  (1893)  138  N.  Y.  302,  33  N.  E.  1069 
(telltale  out  of  order);  Bines  v.  New 
York  0.  &  B.  R.  R.  Go.  (1894)  78  Hun, 
239,  28  N.  Y.  Supp.  829  (same  facts)  ; 
OUo,  I.  £  W.  R.  Co.  V.  Johnson  (1889) 
31  111.  App.  183   (brakeman  killed  by  a 


water-supply  pipe,  which,  by  reason  of 
defective  appliances  for  holding  the 
pipe  in  position  when  not  in  use,  had 
swung  around  over  the  train  upon 
which  deceased  was  riding)  ;  Gates  v. 
Chicago,  M.  &  St.  P.  R.  Co.  (1892)  2 
S.  D.  422,  50  N.  W.  907  (arm  of  der- 
rick, not  being  properly  secured,  swung 
over  the  track)  ;  H olden  v.  Fitchburg  R. 
Co.  (1880)  129  Mass.  268,  37  Am.  Eep. 
343  (a  derrick  was  thrown  down  by  an 
earth  slide,  and  so  brought  one  of  the 
guys  low  enough  down  to  sweep  a 
brakeman  off  a  car)  ;  Choctaw,  0.  &  G. 
R.  Co.  V.  McDade  (1903)  191  U.  S.  64, 
48  L.  ed.  96,  24  Sup.  Ct.  Rep.  24  (iron 
water  spout)  ;  Whitehead  v.  Wisconsin 
C.  R.  Go.  (1907)  103  Minn.  13,  114  N. 
W.  254,  rehearing  denied  in  (1907)  103 
Minn.  20,  114  N.  W.  467  (telltale  out  of 
order)  ;  Lindsay  v.  Norfolk  &  S.  R.  Go. 
(1903)  132  N.  C.  59,  43  S.  E.  511 
(rope  hanging  in  a  loop  from  water 
pipe)  ;  Newhouse  v.  Kanawha  &  W.  V. 
R.  Co.  (1907)  62  W.  Va.  562,  59  S.  E. 
1071    (guy  wire  supporting  derrick). 

i  Quill  V.  Houston  &  T.  G.  R.  Co. 
(1898)  —  Tex.  Civ.  App.  — ,  46  S.  W. 
847,  writ  of  error  dismissed  in  (1898) 
92  Tex.  335,  48  S.  W.  168,  distinguish- 
ing the  cases  in  which  no  fence  had 
even  been  erected. 

The  same  view  was  apparently  taken 
in  three  other  cases,  as  the  only  points 
discussed  were  whether  the  defenses  of 
assumption  of  risks  or  contributory 
negligence  were  available  to  the  defend- 
ant under  the  circumstances.  Sweeney 
V.  Central  P.  R.  Co.  (1880)  57  Cal.  15; 
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987.  [88]  Rolling  stock  on  railways.— (See  also  §§  972,  973, 
ante.) — Negligence  is  inferable  -where  a  railway  company  uses  roll- 
ing stock  defective  in  the  respects  indicated  by  the  subjoined  note.^ 


Magee  v.  'North  Pacific  Coast  R.  Go. 
(1889)  78  Cal.  430,  12  Am.  St.  Rep. 
69,  21  Pac.  114;  Dewey  v.  Chicago  d 
N.  W.  R.  Co.  (1871)   31  Iowa,  373. 

1  (a)  Defective  locomotives. — Actions 
have  been  maintained  where  the  follow- 
ing parts  were  in  bad  order:  Boilera. 
Texas  &  P.  R.  Co.  v.  Barrett  ( 1895 )  14 
C.  C.  A.  373,  30  U.  S.  App.  196,  67  Fed. 
214,  affirmed  in  (1897)  166  U.  S.  617, 
41  L.  ed.  1136,  17  Sup.  Ct.  Eep.  707; 
Baxter  v.  Chicago  &  N.  W.  R.  Co. 
(1899)  104  Wis.  307,  80  N.  W.  644; 
Atchison,  T.  &  8.  F.  R.  Go.  v.  Holt 
( 1883 )  29  Kan.  149 ;  Gone  v.  Delaware, 
L.  &  W.  R.  Co.  (1880)  81  N.  Y.  206,  37 
Am.  Eep.  491;  Lake  Erie  &  W.  R.  Co. 
v.  McHenry  (1894)  10  Ind.  App.  525, 
37  N.  E.  186 ;  Kirkpatrich  v.  New  York 
G.  &  H.  R.  R.  Go.  (1879)  79  N.  Y.  240; 
Keegan  v.  Western  R.  Corp.  (1853)  8 
N.  Y.  175,  59  Am.  Dec.  476;  Flynm  v. 
Waiash,  St.  L.  &  P.  R.  Co.  (1885)  18 
111.  App.  235;  Chicago  d  A.  R.  Go.  v. 
DuBois    (1896)    65  111.  App.  142. 

Wheels.  Bridges  v.  St.  Louis,  I.  M. 
d  S.  R.  Go.   (1879)   6  Mo.  App.  389.  " 

Levers.  Burlington  d  M.  R.  Go.  v. 
Wallace  (1889)  28  Neb.  179,  44  N.  W. 
223.  Drawbars.  Ousley  v.  Central  R. 
&  BJcg.  Go.  (1891)  86  Ga.  538,  12  S.  E. 
938;  Louisville,  N.  A.  d  G.  R.  Co.  v. 
Bates  (1896)  146  Ind.  564,  45  N.  E. 
108;  Norfolk  d  W.  R.  Go.  v.  Nunnally 
(1892)    88  Va.  546,  14  S.  E.  367. 

Footboard.  O'Uellia  v.  Kansas  City, 
St.  J.  d  C.  B.  R.  Co.  (1893)  115  Mo. 
205,  21  S.  W.  503 ;  Kerrigan  v.  Chicago, 
M.  d  St.  P.  R.  Go.  (1902)  86  Minn.  407, 
90  N.  W.  976. 

Handrail.  Vaughn  v.  Chicago  Junc- 
tion R.  Co.  (1911)  249  111.  206,  94  N.  E. 
40;  Galveston,  3.  d  8.  A.  R.  Co.  v. 
Smith  (1906)  —  Tex.  Civ.  App.  — ,  93 
S.  W.  184,  affirmed  in  (1906)  100  Tex. 
267,  98  S.  W.  240. 

Whistle.  Grow  v.  Northern  P.  R.  Go. 
(1907)   45  Wash.  605,  88  Pac.  1022. 

Driving  rod.  Moore  v.  Southern  R. 
Co.   (1906)  141  N.  C.  m.  53  S.  E.  745. 

King  pin.  Missouri,  K.  d  T.  R.  Co. 
V.  Snow  (1909)  53  Tex.  Civ.  App.  184, 
115  S.  W.  631. 

Pilot.  Barschow  v.  Lake  Shore  d  M. 
8.  R.  Co.  (1907)  147  Mich.  226,  110  N. 


W.  1057;  Missouri,  K.  £  T.  R.  Co.  v. 
Wise  (1908)  —  Tex.  Cix.  App.  — ,  106 
S.  W.  465,  affirmed  in  (1908)  101  Tex. 
459,  109  S.  W.  112. 

It  is  negligence  to  use  a  tender  so 
wide  that  a  person  on  the  side  will  be 
crushed  against  a  building  alongside 
the  track,  where  an  employee  on  the  or- 
dinary tenders  would  pass  in  safety. 
Norfolk  d  W.  R.  Co.  v.  Cheatwood 
(1905)  103  Va.  356,  49  S.  E.  489. 

Failure  to  provide  an  ordinary  engine 
with  brakes  is  prima  facie  negligence 
as  a  matter  of  law.  Choctaw,  0.  d  G.  R. 
Co.  V.  Holloway  (1902)  52  0.  C.  A.  260, 
114  Fed.  458,  affirmed  in  (1903)  191 
U.  S.  334,  48  L.  ed.  207,  24  Sup.  Ct. 
Rep.  102. 

The  case  is  for  the  jury  where  no 
proper  headlight  was  provided  for  the 
tender  of  an  engine  which  was  backing. 
Southern  P.  Go.  v.  Teargin  (1901)  48 
C.  C.  A.  497,  109  Fed.  436. 

Other  cases  in  which  the  liability  of 
the  defendant  for  defective  locomotives 
was  recognized  are  Wahash  d  W.  R. 
Go.  V.  Morgan  (1892)  132  Ind.  430,  31 
N.  E.  601;  Durgin  v.  Mu/nson  (1864)  9 
Allen,  396,  85  Am.  Dec.  770;  Atchison, 
T.  d  S.  F.  R.  Go.  V.  Holt  (1883)  29  Kan. 
149;  Geary  v.  Kansas  City,  0.  d  S.  R. 
Go.  (1897)  138  Mo.  251,  60  Am.  St.  Rep. 
555,  39  S.  W.  774;  McCauley  v.  South- 
ern R.  Go.  (1897)  10  App.  D.  C.  560; 
Chicago  d  A.  R.  Go.  v.  Shannon  (1867) 
43  111.  338,  339;  Dunn  v.  New  York,  N. 
H.  d  E.  R.  Go.  (1901)  46  C.  C.  A.  546, 
107  Fed.  666  (nonsuit  held  erroneous 
where  a  brakeman  working  at  the 
switching  of  cars  with  a  road  engine  not 
provided  with  a  hand-hold  such  as  is 
ordinarily  used  on  yard  engines  took 
hold  of  the  figure  plate,  and  it  gave 
way). 

(b)  Defective  freight  cars. — ^Injuries 
caused  by  the  condition  of  the  couplings 
were  declared  actionable  in  Powers  v. 
New  York  C.  d  E.  R.  R.  Co.  (1891)  60 
Hun,  19,  14  N.  Y.  Supp.  408,  affirmed 
in  128  N.  Y.  659,  29  N.  E.  148;  Brad- 
shaw  V.  Chicago,  R.  I.  d  P.  R.  Go 
(1897)  58  Kan.  618,  50  Pac.  876; 
Munch  V.  Great  Northern  R.  Go.  (1898) 
75  Minn.  61,  77  N.  W.  541;  Bowers  v. 
Union  P.  R.  Co.  (1885)  4  Utah,  215,  7 
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Pac.  251;   Norfolk  &  W.  R.  Go.  v.  Am-  (1899)    37    C.    C.   A.    1,   94   Fed.   781; 

pey    (1896)    93  Va.  108,  25  S.  E.  226;  BrOMn  v.   Chicago,   R.   I.   &  P.   R.    Co. 

Illinois  C.  R.  Co.  v.  Harris    (1894)    53  (1880)   5?  Iowa,  595,  36  Am.  Rep.  243, 

111.   App.   592;    Fordyce  v.   Yarborough  6  N.  W.  5;  Settle  v.  8t.  Louis  &  S.  F. 

(1892)   1  Tex.  Civ.  App.  260,  21  S.  W.  R.  Co.   (1895)   127  Mo.  336,  48  Am.  St. 

421;  Denver,  T.  &  G.  R.  Go.  v.  Simpson  Rep.    633,    30    S.    W.    125;    Hayden   v. 

(1891)  16  Colo.  55,  25  Am.  St.  Rep.  242,  Piatt  (1895)  84  Hun,  487,  32  N.  Y. 
26  Pac.  339;  Troxler  v.  Southern  R.  Co.  Supp.  1144;   Thompson  v.  Great  North- 

(1898)    122  N.   C.   902,   30   S.   E.   117;  em  R.  Co.    (1900)   79  Minn.  291,  82  N. 

Illinois  G.  R.  Co.  v.  Barslow   (1901)   94  W.  637. 

111.  App.  206;  McKnight  v.  Chicago,  M.  Brakes.     Johnson  v.  Canadian  North- 

d  St.  P.  R.  Co.  (1890)  44  Minn.  141,  46  em   Quebec  R.   Co.    (1911)    Rap.   Jud. 

N.  W.  294  (ragged  edge  on  a  drawhead  Quebec  39  C.  S.  263;  Central  Trust  Co. 

caught   the   clothing   of   a   brakeman)  ;  v.  Texas  &  St.  L.  R.  Co.   (1887)  32  Fed. 

Liles    V.    Fosburg    Lumber    Co.    (1906)  44r-    Northern   P.   R.    Co.    v.    Charless 

142  N.  C.  39,  54  S.  E.  795;   McGarvey  (]8i)2)  2  C.  C.  A.  380,  7  U.  S.  App.  359, 

V.   Detroit,   T.   &  I.   R.   Co.    (1911)    83  51  Fed.  562;  Mexican  C.  R.  Co.  v.  Jones 

Ohio  St.   273,   94  N.   E.   424;    San  An-  (1901)    48  C.  C.  A.  227,   107  Fed.  64; 

tonio  &  A.  P.  R.  Co.  v.  Hahl   (1904)  —  Chicago    &    N.    W.    R.    Co.    v.    Taylor 

Tex.  Civ.  App.  — ,  83  S.  W.  27;   Camp-  (1873)    69   111.  461,   18  Am.  Rep.  626; 

bell  V.  Chicago,  R.  I.  &  P.  R.  Co,  ( 1909 )  Louisville,  N.  A.  d  C.  R.  Co.  v.  Buck 

149   111.   App.    120,   affirmed   in    (1910)  (1888)    116   Ind.   566,   2  L.R.A.   520,  9 

243  111.  620,  90  N.  E.  1106.  Am.  St.  Rep.  883,  19  N.  E.  453;  Terre 

The  following  cases  recognize  the  lia-  Haute  Electric  Co.  v.  Kieley  (1904)   35 

bility   which    a   company    incurs    when  Ind.  App.  180,  72  N.  E.  658;  Morton  v. 

couplings  are  defective  in  such  a  manner  Detroit,  B.  C.  &  A.  R.   Go.    (1890)    81 

that  the  cars  to  be  coupled  are  not  kept  Mich.  423,  46  N.  W.  Ill;   Hill  v.  Re- 

at    a    safe    distance    apart.      Seese    v.  public   Iron   &    Steel    Go.    (1910)     112 

Northern  P.  R.  Co.  (1889)  39  Fed.  487;  Minn.  244,  127  N.  W.  925;  Hickman  v. 

King  v.   Ohio  &   M.  R.   Co.    (1882)    11  Missouri  P.  R.  Co.   (1886)  22  Mo.  App. 

Bias.  362,  14  Fed.  277;  St.  Louis,  I.  M.  344;    Prosser    v.    Montana    C.    R.    Co. 

&  8.  R.  Co.  V.  Higgins   (1890)   53  Ark.  (1895)    17   Mont.   372,   30   L.R.A.   814, 

458,  14  S.  W.  653 ;  Elgin,  J.  d  E.  R.  Co.  43  Pac.  81 ;   Chicago,  B.  &  Q.  R.  Co.  v. 

V.  Eselin  (1896)  68  111.  App.  96;  Louis-  Kellogg   (1898)   55  Neb.  748,  76  N.  W. 

ville  &  N.  R.   Co.  v.  Foley    (1893)    94  462    (first  hearing  [1898]   54  Neb.  127, 

Ky.  220,  21  S.  W.  866;   Karrer  v.  De-  74  N.  W.  454)  ;   Bailey  v.  Rome,  W.  & 

troit,  G.  H.  &  M.  R.  Co.  (1889)  76  Mich.  0.  R.  Co.   (1893)   139  N.  Y.  302,  34  N. 

400,    43    N.    W.     370     (draw-bar    had  E.   918;    Myers  v.  Erie  R.   Co.    (1899) 

dropped  down);   Brewer  v.  Flint  d  P.  44  App.  Div.  11,  60  N.  Y.  Supp.  422; 

M.  R.  Go.    (1885)    56  Mich.  620,  23  N.  Mad  River  d   L.   E.   R.   Co.   v.   Barber 

W.  440   (similar  facts);   Bender  v.  St.  (1856)    5   Ohio   St.   541,   67   Am.   Dec. 

Louis  d  S.  F.  R.  Go.    (1897)    137  Mo.  312;   Texas  P.  R.  Co.  v.  White   (1891) 

24U,  37  S.W.  132;  Gottlieb  v.  New  York,  82  Tex.  543,  18  S.  W.  478   (brakeman's 

L.  E.  d  W.  R.  Go.  (1885)  100  N.  Y.  462,  foot  was  caught  by  a  drooping  brake). 

3    N.   E.    344;    Evans    v.    Chamberlain  A  verdict  for  the  plaintiff  will  not  be 

(1892)  40  S.  C.  104,  18  S.  E.  213;  set  aside  where  a  servant  was  killed  by 
Richmond  d  D.  R.  Co.  v.  George  (1891)  the  failure  of  air  brakes  to  work,  be- 
88  Va.  223,  13  S.  E.  429;  Chesapeake  &  cause  of  a  leak  in  a  steam  pipe  in  the 
0.  R.  Co.  v.  Lash  (1896)  2  Va.  Dec.  smoke  box.  Pierson  v.  New  York,  N. 
342,  24  S.  E.  385.  H.   d  H.  R.   Go.    (1900)    53   App.   Div. 

The   furnishing   of   the   crooked   link  363,  65  N.  Y.  Supp.  1039. 

customarily    used    in    coupling   cars    of  Ladders.     Richmond  &  D.  R.   Co.  v. 

different  heights  is  not  a  sufficient  dis-  Williams    (1889)    86  Va.   165,    19   Am. 

charge  of  the  company's  duty  to  absolve  St.  Rep.  876,  9  S.  E.  990;  Richmond  d 

it  from  liability  for  allowins;  a  foreign  D.  B.  Co.  v.  Moore    (1883)    78  Va.  93; 

car  with  a  bumper  that  had  sagged  to  Goodman    v.    Richmond    d    D.    R.    Co. 

be  taken  into  a  train.    Goodrich  v.  New  (1886)   81  Va.  576;  Jones  v.  New  York 

York  C.  d  H.  R.  R.  Go.   (1889)   116  N.  G.  d  H.  R.  R.  Co.  (1882)  28  Hun,  364; 

y.  398,  5  L.R.A.  750,  15  Am.  St.  Rep.  Lake  Shore  d   M.   S.  R.   Co.  v.   Ryan 

410,  22  N.  B.  397.  (1897)    70   111.  App.   45;    Thompson  v. 

Hand     holds.      Felton     v.     Bullard  Great  Northern  R.  Co  (1900)  79  Minn. 
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[A  railroad  company  is  responsible  for  the  condition  of  a  defective- 
ly loaded  car  turned  over  to  a  trainman.^] 

988.  [89]  Vehicles  other  than  those  used  on  railways. —  The  action 
has  been  sustained  where  the  dangerous  instrumentality  was  a  de- 
fective brake ; '  a  defective  linchpin ;  *  defective  flange  in  a  wheel.* 

291,  82  N.  W.  637;  Missouri,  E.  &  T.  R.  E.  912;  Solomon  R.  Co.  v.  Jones  (1883) 

Co.   V.    Chambers    (1897)    17   Tex.   Civ.  30  Ka,n.  601,  z  Fa,c.  657 ;  Norton  v.  Lou- 

App.  487,  43  S.  W.  1090;   Missouri,  K.  isville  &   N.  B.   Co.    (1895)    16   Ky.  L. 

d  T.  R.   Co.  V.   Miller    (1901)    25   Tex.  Rep.    846,    30    S.    W.    599;    Cloioers    v. 

Civ.  App.  460,  61  S.  W.  978.  Wahash,  St.  L.  &  P.  R.  Co.    (1886)    21 

Steps.     Texas  P.  R.   Co.   v.   Wisenor  Mo.  App.  213  ( lever  of  hand  car  cracked 

( 1886 )   66  Tex.  674,  2  S.  W.  667 ;  Cam-  at  a  place  where  it  was  covered  by  the 

eron  v.   Great  Northern  R.  Co.    (1898)  iron  at  the  shoulder)  ;  Gulf,  C.  &  S.  F. 

8  N.  D.  124,  77  N.  W.  1016    (steps  re-  R.  Co.  v.  Silliphant  (1888)  70  Tex.  623, 

moved  temporarily  from  a  car)  ;  Plynn  8  S.  W.  673  (section  hand  injured  by  the 

V.    Connecticut    Valley    Street    R.    Co.  giving  way  of  the  lever  of  a  hand  car)  ; 

(1907)    196  Mass.  587,  82  N.  E.  1085;  Missouri,    K.   &    T.    R.    Co.   v.    Wilhoit 

Ft.  Worth  &  R.  G.  R.  Co.  v.  Day  (1909)  (1908)    87  C.  C.  A.  401,  160  Fed.  440; 

55  Tex.  Civ.  App.  24,  118  S.  W.  739  (oil  King    v.    Covington,    F.    c6    A.    R.    Co. 

box  used  as  step).  (1903)   24  Ky.  L.  Rep.  1942,  72  S.  W. 

Truss  rod.     Missouri,  K.  &  T.  R.  Go.  757. 

v.  Murphy   (1898)   59  Kan.  774,  52  Pac.  (d)    Defective  street  cars. — Recovery 

863    (rod  broke  and  caught  switchman,  was  allowed  in  Beardsley  v.  Minneapolis 

and  threw  him  under  the  wheels).  Street  R.  Co.    (1893)   54  Minn.  504,  56 

Roof.    International  &  G.N.  R.  Co.  y.  N.   W.   176    ("bucking"  car);    Murdoch 

Bayne    (1902)    28   Tex.   Civ.   App.   392,  v.  Oakland  8.  L.  &  H.  Electric  R.  Go. 

07  S.  W.  443.  (1900)    128   Cal.  22,   60  Pae.   469    (car 

Floor.     Chicago  d  E.  R.  Co.  v.  Bran-  started    with    a    lunge)  ;     Terre    Baute 

yan   (1894)   10  Ind.  App.  570,  37  N.  E.  Electric  Go.   v.   Kieley    (1904)    35   Ind. 

190.                             ■  App.     180,    72    N.    E.    658     (defective 

Doors.     Louisville  &  N.  R.  Co.  v.  Mc-  brake)  ;  Toncrey  v.  Metropolitan  Street 

Millen   (1911)    142  Ky.  257,  134  S.  W.  R.   Co.    (1908)    129  Mo.  App.  596,   107 

185.  S.    W.    1091     (defective    grip    on    cable 

Bumpers.     Donk  Bros.   Coal  &  Coke  car);   Garner  v.  Metropolitan  Street  R. 

Co.  V.  Retzloff    (1907)    229  111.  194,  82  Co.  (1908)   128  Mo.  App.  401,  107  S.  W. 

N.  E.  214.  427     (defective     brakes);     Mclsaac    v. 

Wheels.     Union  P.  R.  Go.  v.  Daniels  South  Jersey   Gas,  Electric  &   Traction 

(1894)   152  U.  S.  684;   Union  P.  R.  Co.  Co.    (1906)   74  N.  J.  L.  45,  64  Atl.  976 

V.  Snyder,  38   L.  ed.   597,   14   Sup.   Ct.  (grab   iron)  ;    Eegman  v.   Jersey    City, 

Rep.  756,  affirming  (1890)  6  Utah,  357,  H.  &  P.  Street  R.  Co.    (1909)   77  N.  J. 

23  Pae.  762.  L.  310,  71  Atl.  1123,  affirmed  in  78  N. 

Pins.      Jemnienski    v.     Lobdell    Car  J.  L.  739,  75  Atl.  1101   (defective  plat- 

Wheel  Go.    (1905)    5  Penn.    (Del.)   385,  form). 

63  Atl.  935.  z  Roche   v.    Denver   d    R.    G.    R.    Co. 

Stakes.     Jones  v.  Chicano,  St.  P.  M.  (1903)  19  Colo.  App.  204,  73  Pac.  880. 

d  0.  R.  Co.    (1900)    80  Minn.  488,   49  i  Mahood    v.    Pleasant    Valley    Coal 

L.R.A.  640,  83  N.  W.  446;  Ryan  v.  New  Co.    (1892)    8   Utah,   85,   30   Pac.   149; 

York  C.  &  B.  R.  R.  Go.  (1895)  88  Hun,  Matthews    v.    M'Donald    (1865)     3    Sc. 

269,    34   N.    Y.    Supp.   665;    Bushhy   v.  Sess.  Cas.  3d  series,  506. 

Neiv  York,  L.  E.  &  W.  R.  Co.    (1887)  » Boyce  v.  Schroeder    (1898)    21  Ind. 

107  N.  Y.  374,  1  Am.  St.  Rep.  844,  14  App.  28,  51  N.  E.  376. 

N.  E.  407.  3  Byrne  v.  Eastmans  Co.    (1900)    163 

(c)  Defective  hand  cars. — Action  held  N.    Y.    461,    57    N.    E.    738,    reversing 

maintainable  in  Indiana,  I.  d  I.  R.  Co.  (1898)  27  App.  Div.  270,  50  N.  Y.  Supp. 

V.  Snyder    (1895)    140  Ind.  647,  39   N.  457. 
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989.  [90]  Appliances  designed  to  support  or  lift  heavy  objects. — 
The  action  has  been  held  maintainable  where  the  cause  of  the  injury 
was  the  defective  condition  of  ropes  and  cables/  chains,*  hooks,^  eye 
bolts/  rods  designed  to  support  a  certain  weight/  jackscrews/  pulleys 

iOunard  S.  8.  Co.  v.  Carey  (1886)  hurg  Engmeering  Go.  (1900)  196  Pa. 
119  U.  S.  245,  30  L.  ed.  354,  7  Sup.  Ct.  47,  46  Atl.  259;  Vincent  v.  Alden 
Hep.  1360;  Senior  v.  Ward  (1859)  1  (1901)  62  App.  Div.  558,  71  N.  Y.  Supp. 
El.  &  El.  385,  28  L.  J.  Q.  B.  N.  S.  139,  149  (some  of  the  links  here  had  been  re- 
5  Jur.  N.  S.  172,  7  Week.  Eep.  261,  duced  about  a  third  in  thickness)  ;  Con- 
10  Mor.  Min.  Eep.  646;  Perry  v.  solidated  Ice  Maoh.  Go.  y.  Aiefer  (1888) 
Ricketts  (1870)  55  111.  234;  The  26  111.  App.  46b;  Hoffman  v.  Dickinson 
Phoenix  (1888)  34  Fed.  760;  Wood  v.  (1888)  31  W.  Va.  142,  6  S.  E.  53. 
Pitfield  ( 1887 )  26  N.  B.  210 ;  The  Caro-  Evidence  that  a  chain  broke  under  a 
■Una  (1886)  30  Fed.  199;  The  E  their  ed  strain  only  one  tenth  of  that  which, 
(1899)  96  Fed.  446;  Eannigan  v.  Union  according  to  expert  testimony,  one  of 
Warehouse  Go.  (1896)  3  App.  Div.  618,  that  size  should  bear,  if  made  of  the 
73  N.  Y.  S.  R.  753,  38  N.  Y.  Supp.  272 ;  best  material,  will  justify  a  conclu- 
Ocean  S.  S.  Go.  v.  Matthews  (1890)  86  sion  by  a  jury  that  the  chain  was  de- 
■Ga.  418,  12  S.  E.  632;  McGuigan  v.  fective.  De  Graff  v.  New  York  0.  &  H. 
Beatty  (1898)  186  Pa.  329,  40  Atl.  490;  R.  Go.  (1879)  76  N.  Y.  125.  "The 
Bruce  v.  Beall  (1897)  99  Tenn.  303,  41  amount  of  strain  spoken  of  [by  the  ex- 
's. W.  445;  Baker  v.  Allegheny  Valley  perts]  is  contemplated  to  be  applied 
E.  Go.  (1880)  95  Pa.  211,  40  Am.  Rep.  when  the  chain  is  new,  either  by  hy- 
^34;  Yaw  V.  Whitmore  (1901)  167  N.  draulic  pressure,  or  a  dead  weight,  and 
Y.  605,  60  N.  E.  1123,  affirming  (1899)  not  in  the  mode  in  which  the  chain  is 
46  App.  Div.  422,  61  N.  Y.  Supp.  731  used  on  a  car.  Its  use  would  naturally 
(cable  supporting  derrick  broke)  ;  The  weaken  its  power  of  resistance,  and 
Persian  Monarch  (1892)  49  Fed.  669  there  is  no  obligation  to  keep  it  up  to 
(wire  rope  used  as  a  guy  of  a  derrick  its  maximum  strength,  and  hence  the 
gave  way)  ;  Ashley  Wire  Go.  v.  Mercier  breaking  might  have  been  from  natural 
(1895)  61  111.  App.  485  (similar  ac-  and  unforeseen  causes.  But  these  were 
■cident)  ;  Steen  v.  «t.  Paul  &  D.  B.  Go.  considerations  for  the  jury." 
(1887)  37  Minn.  310,  34  N.  W.  113  (a  S  gpicer  v.  South  Boston  Iron  Go, 
frayed  wire  rope  supporting  a  pile-  (1885)  138  Ma,ss.  i26;  English  y.  Milli- 
Klriver  hammer  dangerous  to  touch  with  ken  Bros.  (1909)  132  App.  Div.  501, 
a  mittened  hand  when  it  was  in  motion )  ;  118  N.  Y.  Supp.  31;  Bomona  Oolitic 
The  Tresco  (1905)  67  C.  C.  A.  465,  134  Stone  Go.  v.  Shields  (1909)  173  Ind. 
Fed.  819;  Riser  v.  Suppe  (1908)  133  68,  88  N.  E.  595  (defective  dog  on  der- 
Mo.  App.  19,  112  S.  W.  1005;  Rincicotti  rick). 

V.    John    J.    O'Brien    Gontracting    Co.  ^  PaAnton    v.    Northern    G.    B.    Co. 

(1905)   77  Conn.  617,  69  L.R.A.  936,  60  (1880)    83  N.  Y.  7;  Killmwn  v.  Rolert 

Atl.  115    (rope  used  on  derrick)  ;   Gon-  Palmer  &  Son  SMpbuilding  &  Marine  B. 

validated  Stone  Go.  v.  Morga/n    (1903)  Co.    (1900)    42  C.  C.  A.  281,  102  Fed. 

160  Ind  241    66  N.  B.  696  (guy  rope  to  224;    Doyle  v.    WUte    (1896)    9    App. 

derrick  broke).  Eiv.  521,  35  N.  Y.  Supp.  760,  41  N.  Y. 

i  Murphy  V.  Phillips  (1876)  24  Week.  Supp.  628. 

Eep   647    35  L   T.  N.  S.  477;  WUtelam  ^  Moynihan  v.  Hills  Co.    (1888)    146 

V.  Moffat   (1849)    12  Sc.  Sess.  Cas.  2d  Mass.  586,  4  Am.  St.  Rep.  348,  16  N.  E. 

series,  434;  Hackett  v.  Middlesem  Mfg.  574.                                      ,,    ^  „.    d    r. 

■€o.   (1869)    101  Mass.  101;   Tangney  v.  J^^^^V  ^l^^^"^"'  ^J  '^J\f\^- 

J.B.WiUon&Go.  (1891)  87  Mich.  453,  Co.    (1894)    57   Minn.   227,   58   N.   W. 

49  N.  W.  66fi;   Honifius  v.   Charnbers-  878. 
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and  their  attachments/  jiggers, — contrivances  for  loading  wheels  on 
a  railway  car,* — handles  on  boxes.^ 

990.  [91]  Elevators. —  (See  also  §  974,  ante.) — an  employer  may 
be  held  liable  if  the  safety  devices  which  he  is  bound  to  provide  for  an 
elevator  designed  for  the  use  of  his  servants  prove  defective.^  The 
employer  must  also  respond  in  damages  if  an  elevator,  which  is  either 
constructed  specially  for  the  conveyance  of  the  servants,  or  which, 
though  constructed  primarily  for  the  carriage  of  freight,  is  also  used, 
with  his  acquiescence,  for  the  conveyance  of  servants,  is  in  any  other 
way  abnormally  dangerous  to  use.^ 

[A  master  is  not  negligent  in  permitting  a  hole  5  or  6  inches  wide, 


"i  Romona  Oolitic  Stone  Go.  v.  Phil- 
lips (1894)  11  Ind.  App.  118,  39  N.  E. 
96;  Demers  v.  Montreal  BrevAng  Co. 
(1906)  Rap.  Jud.  Quebec  28  C.  S.  35; 
The  Lowlands  (1906)  142.  Fed.  888 
(pulley  used  on  vessel  to  raise  and  low- 
er seaman  engaged  in  painting  the  fun- 
nel). 

SEain  v.  Smith  (1882)  89  N.  Y.  375, 
affirming  25  Hun,  146  (parts  were  of 
unequal  length,  where  they  should  have 
been  equal;  joints  were  loose  and  in- 
firm, where  they  should  have  been  tight 
and  steady;  and  grip  iron  was  so  blunt- 
ed that  it  would  not  hold). 

s  Sim  v.  Dominion  Fish  Co.  (1901)  2 
Ont.  L.  Rep.   (C.  A.)   69. 

I  Biddiscomie  y.  Cam,eron  (1900)  161 
N.  Y.  637,  57  N.  E.  1104,  affirming 
(1898)  35  App.  Div.  561,  55  N.  Y. 
Supp.  127;  Baltimore  Boot  &  Shoe  Mfg. 
Co.  V.  Jamar  (1901)  93  Md.  404,  86 
Am.  St.  Rep.  428,  49  Atl.  847;  'National 
Biscuit  Go.  V.  Wilson  (1907)  —  Ind. 
App.  — ,  80  N.  E.  33,  rehearing  denied 
in  (1907)  —  Ind.  App.  — .  81  N.  B. 
947;  Kleiian  v.  Middleton  Paper  Go. 
(1902)  180  Mass.  363,  62  N.  E.  371; 
Cunningham  v.  Frey  (1909)  225  Pa. 
456,  74  Atl.  345. 

See  notes  to  Walsh  v.  Cullen,  18 
L.R.A.  (N.S.)  911,  and  Young  v.  Mason 
Stable  Go.  21  L.R.A. (N.S.)    592. 

z  As  where  it  suddenly  jumps  up  sev- 
eral inches  after  being  brought  to  a 
level  with  a  floor.  Meyers  Sons  v.  Falk 
(1901)   99  Va.  385,  38  S.  E.  178. 

Or  the  supporting  cable  or  chain  is 
defective.  Bruce  v.  Beall  (1897)  99 
Tenn.  303,  41  S.  W.  445;  Mulvey  v. 
Rhode  Island  Locomotive  Works  (1885) 
14  R.  I.  204;  Brydon  v.  Steuxirt  (1855) 
2  Macq.  H.  L.  Gas.  30;  Bucher  v.  Pryi- 


Ul  (1897)   19  App.  Div.  126,  45  N.  Y. 
Supp.  972. 

Or  the  spring  intended  to  close  an 
elevator  gate  automatically  does  not 
act  properly.  Larkin  v.  Washington 
Mills  Co.  (1899)  45  App.  Div.  6,  61  N. 
Y.   Supp.   93. 

Or  the  cage  runs  so  loosely  on  the 
guides  that  the  catches  act  so  as  to  stop 
it  with  dangerous  suddenness.  Man- 
gum  v.  Bullion  B.  &  C.  Min.  Co.  (1897) 
15  Utah,  534,  50  Pac.  834. 

Or  the  brake  controlling  the  descent 
of  the  hoisting  apparatus  becomes  less 
effective  by  wear,  and  fails  to  perform 
its  functions.  Myers  v.  Hudson  Iron 
Co.  (1889)  150  Mass.  125,  15  Am.  St. 
Rep.  176,  22  N.  E.  631. 

Where  it  appears  that  a  scrubbing 
girl  was  obliged,  in  her  work,  to  use  a 
hotel  freight  elevator,  which  was  a, 
movable  platform  with  iron  guards  on 
the  sides  which  did  not  reach  to  the 
floor,  but  left  space  enough  for  a  foot 
to  pass  under  them,  and  at  the  time  of 
the  accident  it  had  swayed  to  one  side 
and  tilted  over,  and  she  was  thrown 
down,  and  her  foot  passed  under  the 
guard,  and  she  was  injured,  the  de- 
fendant is  liable,  the  elevator  being 
unfitted  for  the  safe  transportation  of 
human  beings.  McKinnie  v.  Kilgallon 
(1887)  8  Sadler  (Pa.)  519,  11  Atl. 
614. 

For  other  cases  where  injuries  caused 
by  defective  elevators  were  held  action- 
able, see  Ross  v.  Gross  (1890)  17  Ont. 
App.  Rep.  29;  McKelvey  v.  Le  Roi  Min. 
Go.  (1903)  32  Can.  S.  C.  664;  Whitelaw 
V.  Moffatt  (1849)  12  Sc.  Sess.  Cas.  2d 
series,  434;  Philip  v.  Dixon  (1852)  14 
Sc.  Sess.  Cas.  2d  series,  953;  Johnson 
V.  Armour   (1883)    5  McCrary,  629,  18 
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2^  inches  high,  and  1  inch  deep,  in  the  wall  of  a  freight  elevator 
well."] 

991.  [92]  Vessels  subjected  to  the  pressure  of  steam. — (See  also  § 
987,  ante.) — A  servant  may  maintain  an  action  for  injuries  caused 
by  the  defective  condition  of  a  boiler,^  or  of  a  valve,^  or  of  the  steam 
drum  supplied  by  the  boiler,'  or  of  a  barrel  which  is  cleaned  by  turn- 
ing steam  into  it.* 

That  an  exhaust  steam  pipe  was  turned  so  as  to  point  in  a  dan- 
gerous direction  warrants  a  finding  of  negligence.* 

992.  [93]  Miscellaneous  appliances. — Employers  have  been  held 
liable  for  injuries  caused  by  the  softness  of  the  timber  furnished  for 


Fed.  490;  Eichhom  v.  Central  R.  Co. 
(1911)  185  Fed.  624  (doors  did  not 
close  automatically)  ;  Boyd  y.  Blumen- 
thai  (1902)  3  Penn.  (Del.)  564,  52  Atl. 
330;  McGregor  v.  Reid,  M.  &  Go.  (1899) 
178  111.  464,  69  Am.  St.  Rep.  332,  53 
N.  E.  323;  Union  Show  Case  Co.  v. 
Blindauer  (1898)  75  111.  App.  358; 
Spring  Valley  Coal  Co.  v.  Buzis  (1904) 
115  111.  App.  196,  affirmed  in  (1904) 
213  111.  341,  72  N.  E.  1060;  Wilson  v. 
Williams  (1900)  22  Ky.  L.  Rep.  567, 
58  S.  W.  444;  Continental  Tolacoo  Co. 
V.  Knoop   (1902)   24  Ky.  L.  Rep.  1268, 

71  S.  W.  3;  Kentucky  Wagon  Mfg.  Co. 
V.  Duganics  (1908)  —  Ky.  — ,  113  S. 
W.  128  (hole  in  floor  of  elevator) ; 
Weiden  v.  Brush  Electric  Light  Co. 
(1889)  73  Mich.  268,  41  N.  W.  269  (the 
wire  rope  of  an  elevator  had  become 
broken  and  ragged)  ;  Wilson  v.  Escan- 
aba  Woodenware  Co.  (1908)  152  Mich. 
540,  116  N.  W.  198 ;  Bartley  v.  TrorUcht 
(1892)  49  Mo.  App.  214;  Dervin  v. 
Eerrman  (1890)  26  Jones  &  S.  193,  31 
N.  Y.  S.  R.  179,  9  N.  Y.  Supp.  722; 
Leland  v.  Ream  (1900)  49  App.  Div. 
Ill,  63  N.  Y.  Supp.  204;  Wolf  v.  Devitt 
(1903)  83  App.  Div.  42,  82  N.  Y.  Supp. 
189,  afiirmed  in   (1904)    179  N.  Y.  569, 

72  N.  E.  1152;  Young  v.  Mason  Stable 
Co.  (1904)  96  App.  Div.  305,  89  N.  Y. 
Supp.  349;  Nichols  v.  Searle  Mfg.  Co. 
(1909)  134  App.  Div.  62,  118  N.  Y. 
Supp.  651;  Hart  v.  Naumburg  (1888)  50 
Hun,  392,  3  N.  Y.  Supp.  227;  Womble 
V.  Merchants'  Grocery  Co.  (1904)  135 
N.  C.  474,  47  S.  E.  493;  Findlay  Brew- 
ing Co.  V.  Bauer  (1893)  50  Ohio  St. 
560,  40  Am.  St.  Rep.  686,  35  N.  E.  55 ; 
Skelley  v.   Grutchfield    (1901)    17   Pa. 


Super.    Ct.    198;     Anderson    v. 
(1899)   101  Wis.  519,  77  N.  W.  903. 

In  Wendell  v.  Leo  (1909)  195  N.  Y. 
76,  87  N.  E.  790,  it  was  held  that  the 
owner  of  a  building  used  by  him  as  a 
store  was  not  required,  as  against  an 
employee,  to  furnish  at  all  times  a  reg- 
ular attendant  to  run  the  elevator,  or 
to  prohibit  other  employees  from  using 
it  if  competent. 

s  McDonald  v.  Button  (1906)  190 
Mass.  391,  76  N.  E.  1055,  second  appeal 
(1908)    198  Mass.  398,  84  N.  E.  434. 

1  Lehigh  Valley.  Coal  Co.  v.  Kiszel 
(1897)  25  C.  C.  A.  566,  51  U.  S.  App. 
265,   80   Fed.   470;    Qlossen  v.   Qehnum 

(1892)  147  Pa.  619,  23  Atl.  843;  Bal- 
lard V.  Hitchcock  Mfg.  Co.  (1895)  145 
N.    Y.    619,    40    N.    E.    163,    affirming 

(1893)  71  Hun,  582,  24  N  Y.  Supp. 
1101;  Johnson  v.  Boston  &  M.  Consol. 
Copper  &  S.  Min.  Co.  (1895)  16  Mont. 
164,  40  Pac.  298;  Jones  v.  Malvern 
Lumber  Co.  (1893)  58  Ark.  125,  23  S. 
W.  679;  Woods  v.  Chicago  £  G.  T.  R. 
Co.  (1896)  108  Mich.  396,  66  N.  W. 
328;  Egan  v.  Dry  Dock,  E.  B.  c£-  B.  R. 
Co.  (1896)  12  App.  Div.  556,  42  N.  Y. 
Supp.  188.  See  also  cases  as  to  loco- 
motives, in  §  987,  note  1,  subd.  (a), 
ante. 

a  Hoes  V.  Ocean  S.  S.  Co.  (1900)  56 
App.  Div.  259,  67  N.  Y.  Supp.  782. 

8  Re  California  Nav.  &  Improv.  Co. 
(1901)    110  Fed.   670. 

iCrowell  Y.  Thomas  (1897)  18  App. 
Div.  520,  46  N.  Y.  Supp.  137  (explosion 
was  caused  by  the  insertion  of  a  plug  in 
the  vent ) . 

&  Russell  Y.  Pacifio  Can  Co.  (1897) 
116  Cal.  527,  48  Pac.  616. 
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a  maulhead ;  ^  by  shears  with  a  cracked  surface ;  *  by  a  defective  roll- 
Avay  and  defective  chock-blocks  in  a  sawmill ; '  by  the  defective  qual- 
ity of  the  spurs  furnished  for  climbing  electric-light  poles ;  *  [by  con- 
tinuing to  use  a  belt  so  loose  that  it  is  likely  to  leave  the  pulley  and 
injure  employees ;  *  by  a  box  filled  with  hot  water,  not  properly 
guarded ;  ^  by  defective  rack  for  holding  lumber ; "  by  a  telephone 
booth  that  could  not  be  opened  from  the  inside ; '  by  an  insufficient 
ladder  furnished  by  a  vessel  for  the  use  of  longshoremen.*] 

993.  [94]  Imperfect  attachment  of  parts  of  apparatus. — (See  also 
§  996,  note  1,  subd.  (a),  post.) — ISTegligence  is  inferable  where  the 
means  used  for  holding  together  the  several  parts  of  instrumentali- 
ties are  so  defective  that  one  of  these  parts  is  detached,  or  otherwise 
changes  its  position,  to  the  injury  of  the  servant.' 


I  Daly  V.  Lee  (1901)  167  N.  Y.  537, 
■60  N.  E.  1109,  affirming  (1899)  39  App. 
Div.  188,  57  N.  Y.  Supp.  293. 

iPacheco  v.  Judson  Mfg.  Co.  (1896) 
113   Cal.  541,  45  Pac.  833. 

3  Foley  V.  Welster  (1892)  2  B.  C. 
138,  affirmed  in  21  Can.  S.  C.  580. 

*  Indiana  Natural  <&  Illuminating 
Gas  Co.  V.  Marshall  (1899)  22  Ind. 
App.   121,  52  N.  E.  232. 

SKrohn  v.  Smith  (1908)  151  Mich. 
247,   114  N.  W.   1017. 

6  Cincinnati,  N.  0.  &  T.  P.  R.  Go.  v. 
Fortner  (1908)  —  Ky.  — .  113  S.  W. 
■847. 

"J  Corbett  v.  American  Screen  Door 
Co.  (1903)  133  Mich.  669,  95  N.  W. 
737. 

8  Georgetown  Water,  Gas,  Electric  & 
P.  Co.  V.  Forwood  (1908)  —  Ky.  — , 
113  S.  W.   112. 

SThe  Montrose  (1911)  108  C.  C.  A. 
■337,  186  Fed.  156,  affirming;  (1910)  178 
Fed.  495. 

1  The  case  has  been  held  to  be  for  the 
jury  -where  a  heavy  cylinder  fell  cwing 
to  the  giving  -way  of  the  bolts  -which 
•kept  it  in  place.  Weems  v.  Mathieson 
(1861)   4  Macq.  H.  L.  Cas.  215. 

Where  a  pin  securing  a  tackle  block 
to  the  mast  of  a  derrick  -\vorked  out, 
and  allovi^ed  the  block  to  fall  on  plain- 
tiff. Houston  V.  Brush  (1894)  66  Vt. 
331,  29  Atl.  380. 

Where  the  devices  by  -which  the  arms 
■of  a  derrick  -were  attached  proved  de- 
fective. Dyer  v.  Pittsburg  Bridge  Co. 
(1901)  198  Pa.  182,  47  Atl.  979;  Mc- 
Mahon  v.  McHale  (1S99)  174  Mass. 
320,  54  N.  E.  854;   Scandell  v.  Colum- 


bia Constr.  Co.  (1900)  50  App.  Div. 
512,  64  N.  Y.  Supp.  232;  Richmond  & 
D.  li.  Co.  V.  Weems  (1893)  97  Ala.  270, 
12  So.  186. 

Where  a  pin  -which  held  the  parts  of 
a  machine  together  -was  defective. 
Bradbury  v.  Kingston  Coal  Co.  (1893) 
157  Pa.  231,  27  Atl.  400. 

Where  a  pin  -which  prevented  a  hoist- 
ing apparatus  from  falling  out  of  gear 
became  loose  and  fell  out.  Union  Bridge 
Co.  V.  Teehan   (1900)    92  111.  App.  259. 

Where  the  shackle  vphich  held  the 
block  of  a  hoisting  apparatus  proved 
inadequate.  The  Para  (1893)  56  Fed. 
241. 

Where  a  clamp,  if  it  had  been  made 
of  proper  material,  ■would  have  borne 
a  strain  tvcice  as  great  as  that  under 
which  it  broke.  Welsh  v.  Cronell 
(1900)  49  App.  Div.  203,  63  N.  Y. 
Supp.   44. 

Where  a  pump  -was  so  illy  secured 
that  it  fell  apart.  Stimper  v.  Fuchs  & 
L.  Mfg.  Go.  (1898)  26  App.  Div.  333, 
49  N.  Y.  Supp.  785,  affirmed  in  161  N. 
Y.  636,  57  N.  E.  1125. 

Where  a  heavy  piece  of  shafting  fell 
out  of  its  supports.  Copithorne  v.  Har- 
dy (1899)   173  Mass.  400,  53  N.  E.  915. 

Where  a  nut  vphich  kept  an  eye  bolt 
in  place  ■was  missing.  Monmouth  Min. 
cC-  Mfg.  Co.  V.  Erling  (1894)  148  111. 
521,  39  Am.  St.  Rep.  187,  36  N.  E.  117. 

Where  a  defect  in  a  ■water  spout 
used  for  filling  engines,  ■whether  caused 
by  the  need  of  having  the  nuts  in  the 
apparatus  for  lowering  and  raising  it 
loosened,     or    from     a    broken    pulley. 
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994.  [95]  Abnormal  movements  of  machinery.— (See  also  § 
977,  note  1,  subds.  {d),  {e),  and  §  987,  note  1,  subd.  {a),  ante.)— 
An  employer  fails  in  his  duty  if  he  allows  machinery  to  fall  into  such 
a  condition  that  it  is  apt  to  start  automatically,^  or  some  part  of  it  to 
move  further  in  a  certain  direction  than  it  should  do,^  or  if  it  fails  to 
move  smoothly,^  [or  if  he  permits  a  string  which  rings  a  bell  as  the 


caused  it  to  fall  suddenly  after  it  had 
been  raised.  Texas  d  P.  R.  Go.  v.  Crow 
(1893)  3  Tex.  Civ.  App.  266,  22  S.  W. 
928;  and  see  Giacom-ini  v.  Pacific  Lum- 
ber Co.  (1907)  5  Cal.  App.  218,  89  Pac. 
1059  (safety  appliance  defectively  at- 
tached to  machine). 

Testimony  by  a  witness  at  the  time 
of  the  accident,  that  he  picked  up  the 
parts  of  a  broken  link  in  a  chain  used 
to  fasten  heavy  flasks  from  which  the 
castings  had  been  removed,  and  saw 
one  break  was  new,  but  that  the  other 
was  old  and  rusty,  is  evidence  of  neg- 
ligence. JarcJc  V.  Featherstone  Foun- 
dry &  Each.  Co.  (1910)  154  111.  App. 
575.  See  also  Momence  Stone  Go.  v. 
Groves  (1902)  197  111.  88,  64  N.  E. 
335,  where  there  was  similar  testimony 
as  to  a  broken  hook  used  to  attach 
cars  to  a  cable. 

1  Mooney  v.  Connecticut  River  Lwm- 
ber  Co.  (1891)  154  Mass.  408,  28  N.  E. 
352;  Donahue  v.  Drown  (1891)  154 
Mass.  21,  27  N.  E.  675 ;  Blanton  v.  Dold 
(1891)  109  Mo.  64,  76,  18  S.  W.  1149 
(belting  was  liable  to  slip,  and  thus  set 
machinery  in  motion  without  a  move- 
ment of  the  apparatus  provided  for  that 
purpose)  ;  Sendee  v.  Babcoclc  (1901) 
24  Wash.  556,  64  Pac.  755;  Donovan  v. 
Overman  &  8.  Cordage  Co.  (1900)  22 
Ky.  L.  Pep.  777,  58  S.  W.  798;  Going 
V.  Alabama  Steel  &  Wire  Co.  (1904) 
141  Ala.  537,  37  So.  784;  Chandler  v. 
Bowersock  (1910)  81  Kan.  606,  106 
Pac.  54 ;  Lynch  v.  M.  T.  Stevens  &  Sons 
Co.  (1905)  187  Mass.  397,  73  N.  E. 
478;  Ryan  v.  Fall  River  Iron  Works 
Co.  (1908)  200  Mass.  188,  86  N.  E. 
310;  Rogers  v.  Portland  Lumber  Co. 
(1909)  54  Or.  387,  102  Pac.  601,  103 
Pac.  514;  Patterson  v.  Harrisburg  Trust 
Co.  (1905)  211  Pa.  173,  60  Atl.  265; 
Houston  V.  Budke  Stamping  Go.  (1909) 
38  Pa.  Super.  Ct.  93;  Petrarca  v.  Quid- 
nick  Mfg.  Go.  (1905)  27  P.  I.  265,  61 
Atl.  648;  St.  Jean  v.  Lippitt  Woolen 
Go.  (1908)  —  R.  I.  — ,  69  Atl.  604; 
Gulf,  C.  &  S.  F.  R.  Go.  V.  Hayden 
(1902)  29  Tex.  Civ.  App.  280,  68  S.  W. 


530;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Mills 
(1909)  53  Tex.  Civ.  App.  359,  116  S.  W. 
852;  Towle  v.  Stimson  Mill  Co.  (1903) 
33  Wash.  305,  74  Pac.  471;  Williams  v. 
Ballard  Lumber  Go.  (1906)  41  Wash. 
338,  83  Pac.  323;  Smith  v.  Hewitt-Lea 
Lumber  Co.  (1909)  55  Wash.  357,  104 
Pac.  651;  Allis-Ghalmers-Bullock  v. 
Bolduo  (1909)  Rap.  Jud.  Quebec  18  K. 
B.  332;  Crookston  Lumber  Co.  v.  Bou- 
tin (1906)  79  C.  C.  A.  368,  149  Fed. 
680  (log  carriage  in  sawmill)  ;  Oborn  v. 
Nelson  (1910)  141  Mo.  App.  428,  126 
S.  W.  178  (a  defect  in  a  machine,  caus- 
ing it  to  start  automatically,  held  not 
to  be  a  "latent"  defect,  however  hidden 
it  might  be)  ;  Central  Mfg.  Co.  v.  Cot- 
ton (1901)  108  Tenn.  63,  65  S.  W.  403 
(slide  leading  to  saw  moved  and  pushed 
plaintiflF's  hand  against  the  saw)  ;  At- 
chison, T.  &  8.  F.  R.  Co.  V.  Mills  (1909) 
53  Tex.  Civ.  App.  359,  116  S.  W.  852 
(defective  engine  moved  automatically 
while  fireman  was  under  it)  ;  Smith  v. 
Hewitt-Lea  Lumber  Go.  (1909)  55 
Wash.  357,  104  Pac.  651  (machine 
started  through  accidental  fall  of 
lever) . 

2  McMillan  v.  Union  Press-Brick 
Works  (1879)  6  Mo.  App.  434  (exces- 
sive depression  of  a  mould  plunger  on  a 
brick-making  machine);  Thomas  v. 
Exeter,  H.  &  A.  Street  R.  Go.  (1904) 
73  N.  H.  1,  58  Atl.  838  (steam  iron- 
ing machine  swayed  toward  operator)  ; 
Gooley  v.  Eastern  Wire-Bound  Box  Go. 
(1910)  75  N.  H.  529,  77  Atl.  936  (saw 
had  a  lateral  movement)  ;  Pautz  v. 
Plankinton  Packing  Co.  (1903)  118 
Wis.  47,  94  N.  W.  654  (friction  gear 
wheel  uneven). 

3  Swift  V.  Foster  (1896)  163  111.  50, 
44  N.  E.  837  (the  broken  tooth  of  a 
cog-wheel  caused  tackle  to  jerk,  and 
throw  out  a  load  of  lumber  which  was 
being  hoisted)  ;  Atchison,  T.  d  S.  F.  R. 
Co.  V.  McKee  (1887)  37  Kan.  592,  15 
Pac.  484  (a  frame  in  which  a  saw  was 
set  did  not  hold  it  firmly,  but  allowed  it 
to  vibrate,  the  consequence  being  that 
a    block    of    wood    was    "kicked,"    and 
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signal  for  the  starting  of  machinery  to  be  in  such  a  position  that  the 
bell  may  be  rung  without  warning  to  the  servant  operating  the 
machine.*] 

995.  [96]  Changes  in  the  parts  of  machines. — A  servant  may  recov- 
er damages  for  an  injury  caused  by  the  removal  or  alteration  of  some 
essential  part  of  a  machine,  when  the  danger  of  using  it  is  thereby 
materially  increased.^  Hence,  whatever  doctrine  may  be  entertained 
as  to  the  existence  of  a  duty  on  the  part  of  the  employer  to  keep  dan- 
gerous machinery  covered  (see  §§  975,  976,  ante),  the  employer  is 
prima  facie  liable  for  an  injury  resulting  from  the  entire  or  partial 
removal  of  a  cover  which  had  been  provided.  The  conditions  thus 
created  are  clearly  more  dangerous,  because  misleading,  than  those 
to  which  the  servant  is  exposed  when  there  has  never  been  a  cover  at 
all.  In  such  cases,  therefore,  the  right  to  maintain  the  action  is  com- 
plete, and  can  only  be  defeated  by  showing  that  he  understood  and 
deliberately  encountered  the  specific  risks  arising  from  the  changed 
circumstances.* 

Still  more  clearly  is  negligence  inferable  where  the  cover  of  the 
machinery  had  itself  become  defective.* 

[Negligence  is  not  inferable  from  the  removal  of  parts  of  the 
machine  when  such  parts  were  not  intended  for  the  safety  of  the 
workmen.*] 

996.  [97]  Structures.— (See  also  §  978  anfe.)— Structures  are  con- 
sidered to  be  defective  if,  either  by  reason  of  the  bad  quality  of  the 
materials,  or  the  unskilful  manner  in  which  they  are  put  together  or 

threw  the  servant's  wrist   against   the  W.  8,  36  Minn.  413,  1  Am.  St.  Rep.  675, 

saw).  31  N.  W.  457  (similar  facts)  ;  Mastin  v. 

^Owemboro  Brick  &  Sewer  Pipe  Go.  Levagood    (1891)    47   Kan.   36,   27   Am. 

V.   Glenn    (1908)    32  Ky.  L.   Rep.   803,  St.   Rep.   277,   27   Pac.   122    (cover  left 

106  S.  W.  1195.  oflf  of  cogs  that  were  usually  covered). 

1  Plefka  V.  Knapp-Stout  Lumber  Co.  ^  Kelley  v.  Silver  Spring  Bleaching  & 
(1897)  72  Mo.  App.  309;  Mirick  v.  Dyeing  Co.  (1878)  12  R.  I.  112,  34  Am. 
Morton  (1901)  62  Kan.  870,  64  Pac.  Rep.  615;  Sivift  &  Co.  v.  Holoubek 
609;  Larsen  V.  Bloemer  (1909)  156  Cal.  (1901)  62  Neb.  31,  86  N.  W.  900,  re- 
752,  106  Pac.  62  (lever  for  stopping  versing  judgment  in  (1900)  60  Neb. 
machine  out  of  repair)  ;  Suess  v.  J.  S.  784,  84  N.  W.  249. 

Stearnes  Lumber  Co.    (1910)    143  Wis.        *  Erickson     v.      Cummer     Mfg.     Co. 

609,    128    N.    W.    443     (steam    cylinder  (1905)    140  Mich.  434,  103  N.  W.  828 

which  had  been  rebored  burst  because  of  (removal  of  hood  and  blow  pipe  from 

thinness  of  the  shell).  planer);  Moran  v.  Mulligan  (1905)  110 

2  Wuotilla  V.  Duluth  Lumber  Co.  App.  Div.  208,  97  N.  Y.  Supp.  7  ( hood 
(1"887)  37  Minn.  153,  5  Am.  St.  Rep.  designed  to  carry  ofif  shavings);  Lillis 
832,  33  N.  W.  551  (covering  left  off  for  v.  Beaver  Dam  Woolen  Mills  (1910) 
two  weeks)  ;  Mullin  v.  Northern  Mill  142  Wis.  128,  124  N.  W.  1011  (removal 
Co.  (1893)  53  Minn.  29,  55  N.  W.  1115  of  lever  designed  solely  to  regulate 
(some  of  covering  removed)  ;  Carver  v.  rollers). 

Christian    (1887)    34  Minn.  397,  26  N. 
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secured  in  their  position,  they  are  unable  to  support  the  pressures  and 
other  strains  to  which  they  are  subjected,  while  they  are  being  erect- 
ed, or  after  they  have  been  put  into  use  as  a  part  of  the  master's 
plant. ^     But  the  right  of  recovery  in  cases  of  this  type  is  greatly 

1  (a)    Soaffolds,   stuffings,   platforms,  App.   529;    Denker  v.   Wolff   Mill.    Co. 

eto.—Welh   v.   RenrUe    (1865)    4   Post.  (3909)    135  Mo.  App.   340,   115  S.   W. 

6  P.  615;  Roberts  v.  Smith  (1857)  2  1035  (defective  rope  on  swinging  scaf- 
Hurlst.  &  N.  213,  3  Jur.  N.  S.  469,  26  fold)  ;  Vaishord  v.  NashMa  Mfg.  Go. 
L.  J.  Excli.  N.  S.  319,  5  Week.  Rep.  (1908)  74  N.  H.  470,  69  Atl.  520; 
581;  Missouri,  K.  &  T.  R.  Co.  v.  Ken-  Lechman  v.  Hooper  (1890)  52  N.  J. 
nedy  (1908)  51  Tex.  Civ.  App.  466,  112  L.  253,  19  Atl.  215  (similar  facts); 
S.  W.  339,  writ  of  error  dismissed  in  Alexander  Dye  Works  v.  Roufosse 
(1908)    214  U.  S.  502,  53  L.  ed.  1061,  (1895)   57  N.  J.  L.  700,  32  Atl.  373   (a 

29  Sup.  Ct.  Rep.  699  (defective  station  railing  on  a  platform  gave  way)  ;  Marir- 
platform  upon  which  trainmen  were  ning  v.  Hogan  (1879)  78  N.  Y.  615; 
accustomed  to  alight  from  moving  Benzing  v.  Steinway  <&  Sons  (1886)  101 
trains)  ;  Westland  v.  Gold  Coin  Mines  N.  Y.  547,  5  N.  E.  449;  Malone  v.  Hath- 
Co.  (1900)  41  C.  C.  A.  193,  101  Fed.  away  (1875)  6  Thomp.  &  C.  1,  3  Hun, 
59;  Chicago  &  A.  R.  Co.  v.  Ma/roney  553,  reversed  in  (1876)  64  N.  Y.  5, 
(1897)  170  111.  520,  62  Am.  St.  Rep.  21  Am.  Rep.  573,  but  not  on  this  point; 
391,  48  N.  E.  953,  affirming  (1896)  67  Batton  v.  Hilton  Bridge  Constr.  Co. 
111.  App.  618;  Ehlen  v.  O'Donnell  (1899)  42  App.  Div.  400,  59  N.  Y. 
(1903)  205  111.  38,  68  N.  E.  766;  Ha-  Supp.  272;  Cochran  v.  Sess  (1900)  49 
worth  V.  Seevers  Mfg.  Co.  (1892)  87  App.  Div.  223,  62  N.  Y.  Supp.  1088 
Iowa,  765,  51  N.  W.  68,  62  N.  W.  325;  (liable  to  collapse)  ;  O'Donnell  v.  John 
Allison  V.  Stivers  (1910)  81  Kan.  713,  H.  Parker  Co.  (1908)  125  App.  Div. 
106  Pac.  996 ;  Adams  Exp.  Co.  v.  Smith  475,  109  N.  Y.  Supp.  875 ;  ChiavaroU  v. 
(1903)  24  Ky.  L.  Rep.  1915,  72  S.  W.  Union  Bag  &  Paper  Co.  (1909)  131 
752;  Cii/mberUmd  Teleph.  &  Teleg.  Co.  App.  Ddv.  372,  115  N.  Y.  Supp.  327 
V.  Meteger  (1906)  29  Ky.  L.  Rep.  1024,  (materials  for  scaffold  unsuitable); 
97  S.  W.  35  (defective  ropes  on  swing-  Jones  v.  Gamble  (1910)  140  App.  Div. 
va^  BcaSoli)  ;  Ingham  \.  John  B.  Honor  733,  126  N.  Y.  Supp.  143  (plank 
Co.  (1905)  113  La.  1040,  37  So.  963;  broke);  O'Neil  v.  Manuafcturers'  Auto- 
Elliott -v.  Seuwyer  {1910)  107  Me.  195,  77  matic  Sprinkler  Co.  (1911)  43  App. 
Atl.  782;  Arkerson  v.  Dennison  (1875)  Div.  56,  127  N.  Y.  Supp.  692;  Ba/rkley 
117  Mass.  407;  rwoTOey  v.Smw/*  (1895)  v.  South  Atlantic  Waste  Co.  (1908) 
163  Mass.  273,  39  N.  E.  1018  (hemlock  147  N.  C.  585,  61  S.  E.  565;  Chapman 
boards  supplied  in  cold  weather,  a  time  v.  Southern  P.  Co.  (1895)  12  Utah,  30, 
when  they  are  very  apt  to  be  brittle);  41  Pac.  551;  Johnson  v.  Bellingham 
Gwrney  v.  LeBaron  (1903)  182  Mass.  Bay  Improv.  Co.  (1896)  13  Wash.  455, 
368,  65  N.  E.  789;  Bourhonnais  v.  West  43  Pac.  370;  Cheatham  v.  Hogan 
Boylston  Mfg.  Co.  (1903)  184  Mass.  (1908)  50  Wash.  465,  22  L.R.A.(N.S.) 
250,  68  N.  E.  232;  Donahue  v.  C.  H.  951,  97  Pac.  499;  Parker  v.  Fairbanks- 
Buck  &  Co.  (1908)  197  Mass.  550,  18  Morse  Mfg.  Co.  (1907)  130  Wis.  525, 
L.R.A.(N.S.)  476,  83  N.  E.  1090;  Jenni-  110  N.  W.  409. 

son   V.   Waltham    Gaslight   Co.    (1909)  See  note  to  Cheatham  v.  Hogan,  22 

201  Mass.  352,  87  N.  E.  594;   Eddy  v.  L.R.A.(N.S.)    952. 

Aurora  Iron  Mfg.  Co.    (1890)    81  Mich.  (b)   Posts,   poles,    etc. — McDonald   v. 

548,   46   N.   W.    17;    Smizil   v.    Odanah  Postal  Teleg.  Co.    (1900)   22  R.  I.  131, 

Iron  Co.    (1898)    116  Mich.   149,  74  N.  46  Atl.  407   (telegraph  pole  with  defec- 

W.  488;  Risku  v.  Iron  Cliffs  Co.  (1910)  tive  cross  arm)  ;  Essex  County  Electric 

163  Mich.  523,  128  N.  W.  747;  Bailey  v.  Co.  v.  Kelly    (1897)    60  N.  J.  L.  306, 

Swallow   (1906)    98  Minn.  104,   107  N.  37  Atl.  619,  affirmed  in  61  N.  J.  L.  289, 

W.    727;    Lee   v.    H.    N.    heighten   Co.  41  Atl.  1115    (similar  condition);  Jar- 

(1911)   113  Minn.  373,  129  N.  W.  767;  vis  v.  Northern  N.  Y.  Marble  Co.  (1900) 

Doyle  V.  Missouri,  K.  &  T.   Trust  Co.  55  App.   Div.   272,  67  N.  Y.  Supp.   78 

(1897)  140  Mo.  1,  41  S.  W.  255;  Flynn  (the  mast  of  a  derrick  was  composed 

V.    TJmion   Bridge    Co.    (1890)    42    Mo.  of  rotten  timber) ;  Trainor  y.  Philadel- 
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qualified  by  the  doctrine  to  be  discussed  in  a  later  chapter  (lxv.), 
as  to  the  nonliability  of  the  master  for  the  negligence  of  servants  in 
executing  the  details  of  the  work.  In  designing  them  he  is  bound 
to  take  into  account  the  action  of  the  elements.*  See,  generally,  § 
1041,  ■post. 

997.  [98]  Injuries  caused  by  falling  rocks,  earth  slides,  etc. — 
Negligence  is  inferable  where  a  trench  is  not  adequately  shored  or 
sheathed  in  cases  where  the  nature  of  the  soil  which  is  being  excavated 


pUa  &  R.  R.  Co.  (1890)  137  Pa.  148, 
20  Atl.  632  (tall  pole  not  sufficiently 
guyed)  ;  Riker  v.  iiew  York,  0.  d  TV. 
R.  Co.  (1901)  64  App.  Div.  357,  72  N. 
Y.  Supp.  168  (telegraph  pole  not  prop- 
erly fixed  in  the  ground)  ;  McLean 
County  Coal  Co.  v.  UoVey  (1890)  38 
111.  App.  158  (imperfectly  secured  post 
in  a  mine)  ;  Chisholm  v.  NeiD  England 
Teleph.  &  Teleg.  Co.  (1904)  185  Mass. 
82,  69  N.  E.  1042  (pole,  hole  for  pin 
not  properly  bored). 

See  notes  to  Lynch  v.  Saginaw  Val- 
ley Traction  Go.  21  L.R.A.(N.S.)  774, 
and  Consolidated  Gas,  Electric  Light, 
&  P.  Co.  V.  Chamhers,  26  L.R.A.(N.S.) 
509. 

( c )  Bridges,  gangways,  etc. — Biozzell 
V.  Laconia  Mfg.  Co.  (1861)  48  Me.  113, 
77  Am.  Dec.  212;  Bennett  v.  Standard 
Plate  Glass  Co.  (1893)  158  Pa.  120, 
27  Atl.  874  (a  barrier  on  a  plank  walk 
over  a  pit  not  replaced  after  it  had 
been  taken  away)  ;  Louisville  &  C. 
Packet  Co.  v.  Samuels  (1900)  22  Ky. 
L.  Rep.  979,  59  S.  W.  3  (eight  steam- 
boat hands  required  to  go  out  over  a 
river  on  a  poplar  plank  11  inches  wide, 
3i  inches  thick,  and  16  feet  long)  ; 
Lafayette  Bridge  Co.  v.  Olsen  (1901) 
47  C.  C.  A.  367,  54  L.R.A.  33,  108  Fed. 
335  (unsafe  timbers  furnished  for  a 
false  work) . 

(d)  Ice  slide. — Fink  v.  Des  Moines 
Ice  Go.  (1892)  84  Iowa,  321,  51  N.  W. 
155    ( defective  supports ) . 

(e)  Window  casing. — Hencke  v.  Ellis 
(1901)    110   Wis.   532,   86   N.   W.   171. 

(f)  Room  built  out  from,  the  wall  of 
a  factory. — Ryan  v.  Fowler  (1862)  24 
N.  Y.  410,  82  Am.  Dee.  315. 

(g)  Roof. — Garety  v.  King  (1896)  9 
App.  Div.  443,  41  N.  Y.  Supp.  633 
(servant  fell  through  skylight  while 
shoveling  oil  the  snow)  ;  Engstrom  v. 
Ashland  Iron  &  S.  Go.  (1894)  87  Wis. 
166,  58  N.  W.  241  (refuse  had  not  been 
cleared  away). 


(h)  Stairway  or  steps. — Ferris  v. 
Hernsheim  Bros.  ( 1899 )  51  La.  Ann. 
178,  24  So.  771;  Krampe  v.  St.  Louis 
Brewing  Asso.   (1894)  59  Mo.  App.  277. 

(i)  Floor. — Cooper  v.  Hamilton  Mfg. 
Go.  (1867)  14  Allen,  193;  Flynn  v. 
Harlow  (1892)  46  N.  Y.  S.  R.  872,  19 
N.  Y.  Supp.  705;  Kirk  v.  Scally  (1898) 
79  111.  App.  67 ;  Chicago  General  R.  Co. 
V.  McNamara   (1901)    94  111.  App.  188. 

(j)  Covers  of  dangerous  openings. — 
O'Brien  v.  Sullivan  (1900)  195  Pa. 
474,  46  Atl.  130  (opening  in  floor  cov- 
ered over  with  a  thin  packing-box  lid, 
not  supported  by  joists)  ;  The  Yoxford 
(1887)  33  Fed.  521  (defective  hatch 
cover  gave  way  under  a  seaman)  ;  W.  C. 
De  Pauw  Co.  v.  Stubblefield  (1892)  132 
Ind.  182,  31  N.  E.  796  (covering  of 
trench  broke  under  a  heavy  wheel). 

(k)  Seat. — Spaulding  v.  Forbes  Lith- 
ograph Mfg.  Go.  (1898)  171  Mass.  271, 
68  Am.  St.  Rep.  424,  50  N.  E.  543  (lia- 
ble to  tip  up  when  servant's  weight 
came  upon  it) . 

(1)  Ladders.— Gulf,  G.  &  8.  F.  R.  Go. 
v.  Adams  (1909)  —  Tex.  Civ.  App. — 
121  S.  W.  876. 

But  a  ladder  otherwise  safe  is  not 
made  unsafe  by  a  2  by  6  piece  of  wood 
nailed  across  the  uprights,  4  inches 
above  the  ground.  Newby  v.  Swift  <£• 
Co.   (1908)   145  111.  App.  305. 

2  Recovery  has  been  allowed  where  a 
roof,  not  being  strong  enough  to  bear 
the  snow  which  accumulated  upon  it, 
broke  down  and  fell  on  a  servant.  John- 
son V.  First  Nat.  Bank  (1891)  79  Wis. 
414,  24  Am.  St.  Rep.  722,  48  N.  W.  712. 

And  where  a  railway  company  con- 
structed a  signal  tower  not  capable  of 
bearing  wind  pressures  which  might  be 
anticipated.  Hesketh  v.  New  York  C. 
&  H.  R.  Co.  (1899)  37  App.  Div.  78, 
55  N.  Y.  Supp.  898. 
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requires  sucli  a  precaution,^  or  where  the  roofs  or  sides  of  shafts, 
passages,  tunnels,  or  entries  in  mines  are  in  such  a  condition  that 
they  are  liable  to  fall  at  any  moment ;  ^  or  where  adequate  measures 


IFinnighan  v.  Peters  (1861)  2  Sc. 
Sess.  Gas.  2d  series,  260;  Baird  v. 
Reilly  (1899)  35  C.  C.  A.  78,  63  U.  S. 
App.  157,  92  Fed.  884;  Ross  v.  Shan- 
ley  (1900)  185  111.  390,  56  N.  E.  1105, 
affirming  (1899)  86  111.  App.  144;  La- 
Salle  V.  Eostka  (1901)  190  111.  130,  60 
N.  E.  72,  affirming  (1900)  92  111.  App. 
91;  Ft.  Wayne  v.  Christie  (1901)  156 
Ind.  172,  59  N.  E.  385;  Breen  v.  Field 
(1892)  157  Mass.  277,  31  N.  E.  1075; 
Bartolomeo  v.  McEnight  (1901)  178 
Mass.  42,  59  N.  E.  804;  Scott  v. 
Springfield  (1899)  81  Mo.  App.  312 
(here  blasting  close  by  enhanced  the 
danger,  and  made  it  more  obligatory 
upon  the  defendant  to  brace  the  walls 
of  the  trench)  ;  Van  Steenburgh  v. 
Thornton  (1895)  58  N.  J.  L.  160,  33 
Atl.  380;  Erann  v.  Long  Island  R.  Co. 
(1890)  123  N.  Y.  1,  20  Am.  St.  Rep. 
716,  25  N.  E.  206;  Wannamaker  v. 
Rochester  (1892)  44  N.  Y.  S.  R.  45, 
17  N.  Y.  Supp.  321;  Sohm.it  v.  Gillen 
(1899)  41  App.  Div.  302,  58  N.  Y. 
Supp.  458;  Laporie  v.  Cook  (1897)  20 
R.  I.  261,  38  Atl.  700. 

Whether  it  was  negligence,  under  the 
circumstances,  to  leave  without  shoring 
a  trench  about  31  feet  deep  and  4  feet 
wide  is  for  the  jury,  where  it  is  dug 
through  hardpan,  but  the  soil  has  been 
for  some  time  exposed  to  the  disinte- 
grating effect  of  water  that  has  perco- 
lated through  it.  Finn  v.  Oassidy 
(1901)  165  N.  Y.  584,  53  L.R.A.  877,  59 
N.  E.  311,  affirming  (1899)  39  App. 
Div.  641,  57  N.  Y.  Supp.  1138. 

An  employer  is  liable  for  injuries  to 
a  workman  engaged  in  digging  a  ditch 
alongside  of  a  timber,  by  the  giving 
way  of  the  bank  from  the  weight  of  the 
timber,  where  the  work  was  done  pre- 
cisely as  it  was  marked  out  for  such 
workman  to  perform,  and  by  proper 
care  and  foresight  the  accident  would 
have  been  provided  against.  Texas  &  P. 
R.  Go.  V.  French  (1893)  —  Tex.  Civ. 
App.  — ,  22  S.  W.  866. 

i  Union  P.  R.  Go.  v.  Jarvi  (1892)  3 
C.  C.  A.  433,  10  U.  S.  App.  439,  53  Fed. 
65;  Western  Invest  Go.  v.  McFarland 
(1908)  91  C.  C.  A.  504,  166  Fed.  76; 
Mammoth  Vein  Coal  Go.  v.  Johnson 
(1910)    —   Ark.   — .    127    S.    W.    971; 


Bauschka  v.  Western  Goal  &  Min.  Co. 
(1910)  95  Ark.  477,  129  S.  W.  1095; 
Hanley  v.  California  Bridge  &  Constr. 
Co.  (1899)  127  Cal.  232,  47  L.R.A.  597, 
59  Pac.  577;  Sampson  Min.  &  Mill  Go. 
v.  Schaad  (1890)  15  Colo.  197,  25  Pac. 
89,  17  Mor.  Min.  Rep.  362  (roof  not 
timbered)  ;  Northern  Goal  &  Golce  Go. 
v.  Allera  (1909)  46  Colo.  224,  104  Pac. 
197;  Quiwy  Goal  Co.  v.  Hood  (1875) 
77  111.  68,  12  Mor.  Min.  Rep.  148;  Con- 
solidated Coal  Co.  V.  Scheiler  (1896) 
65  111.  App.  304;  Wilkerson  v.  Willis 
Coal  &  Min.  Go.  (1910)  158  111.  App. 
620;  Rogers  v.  Leyden  (1891)  127  Ind. 
50,  26  N.  E.  210;  Unton  Coal  &  Min. 
Go.  V.  Persons  (1896)  15  Ind.  App.  69, 
43  N.  E.  651;  Corson  v.  Goal  Hill  Coat 
Co.  (1897)  101  Iowa,  224,  70  N.  W. 
185  (rocks  fell  on  car  track  and  ob- 
structed it)  ;  Smith  v.  Garrison  (1908) 
32  Ky.  L.  Rep.  1278,  108  S.  W.  293 
(side  of  mine  not  timbered)  ;  CamphelT. 
Goal  Min.  Co.  v.  Smith  (1909)  —  Ky. 
— ,  115  S.  W.  256;  Wilson  v.  Alpine 
Goal  Go.  (1904)  118  Ky.  463,  81  S.  W. 
278 ;  Trade-water  Goal  Go.  v.  Johnson 
(1903)  24  Ky.  L.  Rep.  1777,  61  L.R.A. 
161,  72  S.  W.  274;  Big  Hill  Coal  Go.  v. 
A'bney  (1907)  30  Ky.  L.  Rep.  1304,  101 
S.  W.  394;  Garard  v.  Manufacturers' 
Coal  &  Coke  Co.  (1907)  207  Mo.  242, 
105  S.  W.  767;  Norton  Coal  Go.  v.  Mur- 
phy (1908)  108  Va.  528,  62  S.  E.  268 
(unpropped  roof  of  mine)  ;  East  Jellico 
Goal  Go.  V.  Golden  (1904)  25  Ky.  L. 
Rep.  2056,  79  S.  W.  291;  Freeman  v. 
Sand  Coulee  Coal  Co.  (1901)  25  Mont. 
194,  64  Pac.  347;  Eearney  Electric  Go. 
V.  Laughlin  (1895)  45  Neb.  401,  63  N. 
W.  941  (supports  of  roof  inadequate)  ; 
Tetherton  v.  United  States  Talc  Co. 
(1899)  41  App.  Div.  613,  58  N.  Y. 
Supp.  55;  Wellston  Goal  Go.  v.  Smith 
(1901)  65  Ohio  St.  70,  55  L.R.A.  99, 
87  Am.  St.  Rep.  547,  61  N.  E.  143  (roof 
fell  into  disrepair,  and  was  brought 
down  by  the  concussion  of  a  blast)  ; 
Vanesse  v.  Catsburg  Coal  Co.  (1893) 
159  Pa.  403,  28  Atl.  200;  Cunningham 
V.  Union  P.  R.  Co.  (1885)  4  Utah,  206, 
7  Pac.  795  (pillars  supporting  roof 
were  cut  away  till  they  were  smaller 
than  was  customary)  ;  trihay  v.  Brook- 
lyn Lead  Min.  Co.   (1886)   4  Utah,  468, 
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are  not  taken  to  protect  servants  from  the  dangers  created  by  a  bank  of 
earth,  gravel,  etc.,  which  is  in  process  of  being  excavated.* 

But  the  servant's  right  of  recovery  for  injuries  due  to  negligence 
of  this  description  is  in  some  courts  very  considerably  qualified  by 
the  construction  put  upon  the  doctrine  that  a  master  is  not  liable 
for  negligence  in  the  execution  of  the  details  of  the  work.  See  chap- 
ter Lxv.,  post. 

998.  [99]  — by  other  heavy  substances. — An  action  may  be  main- 
tained, where,  owing  to  the  negligence  of  the  employer,  a  heavy  ob- 
ject is  put  or  left  in  such  a  situation  that,  as  a  result  either  of  physical 
laws  or  of  the  action  of  employees  which  may  reasonably  be  antici- 
pated under  the  circumstances,  it  is  liable  to  be  set  in  motion,  and  thus 
imperil  the  safety  of  persons  working  under  or  near  it.* 


11  Pac.  612,  15  Mor.  Min.  Rep.  535 
(want  of  proper  timbering)  ;  Fowler  v. 
Pleasant  Valley  Coal  Co.  (1898)  16 
Utah,  348,  52  Pac.  594;  Severance  v. 
New  England  Talc  Co.  (1900)  72  Vt. 
]81,  47  Atl.  833  (mine  owner,  when 
sinking  the  shaft  of  a  talc  mine,  failed 
to  talce  out  the  mixture  of  talc  and 
quartz  which  separated  the  talc  from 
the  adjacent  rock)  ;  Davis  v.  Nuttalls- 
burg  Coal  &  Coke  Co.  (1890)  34  W.  Va. 
500,  12  S.  E.  559 ;  Strahlendorf  v.  Ros- 
enthal (1872)  30  Wis.  674,  10  Mor. 
Min.  Rep.  676. 

SO'Driscoll  V.  Faaon  (1892)  156 
Mass.  527,  31  N.  E.  685 ;  Mledge  v.  Na- 
tional City  &  0.  B.  Co.  (1893)  100  Cal. 
282,  38  Am.  St.  Rep.  290,  34  Pac.  720; 
Pantzar  v.  Tilly  Foster  Iron  Min.  Co. 
(1885)  99  N.  Y.  368,  2  N.  E.  24;  Dep-pe 
V.  Chicago,  R.  I.  &  P.  R.  Co.  (1892)  36 
Iowa,  52;  Chicago  Anderson  Pressed 
Brick  Co.  v.  Solkowiak  (1892)  45  111. 
App.  317  (bank  was  undermined  to  a 
greater  extent  than  usual)  ;  Druck  v. 
Antrim.  Lime  Co.  (1911)  167  Mich.  154, 
132  N.  W.  492;  St.  Louis  Southwestern 
R.  Co.  V.  Marshall  ( 1909 )  —  Tex.  Civ. 
App.  — ,  120  S.  W.  512. 

1  The  servant  recovered  where  the  in- 
jury was  caused  by  the  fall  of  the  fol- 
lowing objects: 

Boards  used  to  cover  the  coping  of  a 
building  in  course  of  erection,  and  left 
in  a  loose  condition.  Whitney  d  8.  Co. 
V.  O'Rourke  (1898)  172  111.  177,  50  N. 
E.  242. 

A  large  stone  not  adequately  propped. 
Blondin  v.  Oolitic  Quarry  Co.  (1894) 
11  Ind.  App.  395,  37  N.  E.  812. 


A  dress  form  sometimes  exposed  to  a 
strong  draught  on  the  top  of  a,  show 
case,  which  was  not  protected  by  a  rail- 
ing. Cavanagh  v.  O'Neill  (1900)  161 
N.  Y.  657,  57  N.  E.  1106,  affirming 
(1898)  27  App.  Div.  48,  50  N.  Y.  Supp. 
207. 

A  board  laid  upon  a  scaffolding,  which 
was  gradually  shaken  off  by  the  jar  of 
machinery  near  it.  Pilkey  v.  Narrower 
(1901)  59  App.  Div.  378,  69  N.  Y.  Supp. 
243. 

A  wooden  beam  placed  in  a  position  of 
unstable  equilibrium.  Sackewitz  v. 
American  Biscuit  Mfg.  Co.  (1899)  78 
Mo.  App.  144. 

The  frame  of  a  window  which  fell  out 
while  a  piece  of  machinery  was  being 
moved  through  it.  Chicago  v.  Edson 
(1891)  43  111.  App.  417. 

Stones  on  a  coping,  which,  not  being 
properly  attached,  fell  off.  Gibson  v. 
Sullivan  (1895)  164  Mass.  557,  42  N.  E. 
110. 

Posts  not  securely  braced  when  gird- 
ers are  about  to  be  set  on  them.  Herd- 
ler  V.  Buck's  Stove  &  Range  Co.  (1896) 
136  Mo.  3,  37  S.  W.  115. 

Projecting  rocks  in  a  quarry.  Mc- 
Millan Marble  Co.  v.  Black  (1890)  89 
Tenn.  118,  14  S.  W.  479. 

A  box  imperfectly  secured.  Indiana 
Stone  Co.  v.  Stewart  (1893)  7  Ind.  App. 
563,  34  N.  E.  1019. 

Wheat  which  had  accumulated  on  the 
side  of  a  bin  in  which  the  servant  was 
working.  McGovern  v.  Central  Vermont 
R.  Co.  (1890)  123  N.  Y.  280,  25  N.  E. 
373. 

An  accumulation  of  ice  and  snow  on  a 


998] 


DECISIONS  AS  TO  VAEIOXJIS  APPLIANCES. 


2673 


If  the  plant  itseK,  or  the  things  handled  or  manufactured,  are  of 
such  a  nature,  or  in  a  condition  so  defective,  as  to  create  a  risk  of  in- 
jury from  flying  or  falling  bodies,  a  duty  arises  to  protect  the  serv- 
ants, either  by  altering  the  plant,  or  by  devising  some  safeguard 


roof.    Dugal  T.  People's  Bank  (1899)  34 
N.  B.  Rep.  581. 

Fragments  of  ore  in  a  pile,  portions 
of  which  were  being  removed.  Illinois 
Steel  Co.  V.  Schymanowski  (1896)  162 
111.  447,  44  N.  E.  876. 

Bags  of  cement  which  slipped  down 
owing  to  the  irregular  surface  of  the 
floor.  Page  v.  Naughton  (1901)  63 
App.  Div.  377,  71  N.  Y.  Supp.  503. 

Ties  not  properly  stacked.  Texas  d 
N.  0.  R.  Go.  V.  Echols  (1897)  17  Tex. 
Civ.  App.  677,  41  S.  W.  488. 

Angle  irons  not  properly  piled,  liew 
Oastle  Bridge  Co.  v.  Doty  (1906)  168 
Ind.  259,  79  N.  E.  485. 

Iron  beams  in  a  slanting  pile.  Bell 
V.  Bettendorf  Axle  Co.  (1910)  146  Iowa, 
337,  125  N.  W.  170. 

Sliding  door  improperly  hung.  Loch- 
haum  V.  Southwestern  Box  &  Lumber 
Mfg.  Co.  (1908)  121  La.  176,  46  So. 
201. 

A  heavy  iron  gate  left  standing  in  an 
unstable  position.  Webster  v.  Stewart 
Iron  Works  Co.  (1907)  31  Ky.  L.  Eep. 
1045,  104  S.  W.  708. 

A  defective  scaffold  which  fell  on 
workman.  Wyckoff  v.  Wunder  (1909) 
107  Minn.  119,  119  N.  W.  655. 

Negligently  piled  lumber.  Rigsby  v. 
Oil  Well  Supply  Co.  (1908)  130  Mo. 
App.  128,  108  S.  W.  1128. 

Elevator  weight,  defect  in  fastening. 
Winkle  v.  Oeorge  B.  Peck  Dry  Goods  Co. 
(1908)  132  Mo.  App.  656,  112  S.  W. 
1026. 

A  steel  plate  standing  on  its  edge. 
Riley  v.  Cudahy  Packing  Go.  (1908)  82 
Neb.  319,  117  N.  W.  765. 

Plank  in  staging  built  over  machine 
at  which  servant  was  ordered  to  work. 
Vaisbord  v.  Nashua  Mfg.  Co.  (1908)  74 
N.  H,  470,  69  Atl.  520. 

A  heavy  beam  which  fell  through  a 
hatchway.  Duggan  v.  Phelps  (1903) 
«2  App.  Div.  509,  81  N.  Y.  Supp.  916. 

Chute  for  sliding  merchandise  from 
one  floor  to  another.  Ambellan  v.  Bar- 
calo  Mfg.  Co.  (1907)  118  App.  Div.  547, 
102  N.  Y.  Supp.  993. 

A  door  left  in  an  unstable  condition. 
M.  &  S.  Vol.  III.— 168. 


Delaney  v.  Penn  Steel  Casting  &  Mach. 
Co.   (1906)   30  Pa.  Super.  Ct.  387. 

Heavy  sheet  of  metal  used  to  guard 
machinery  from  leakage,  left  in  an  un- 
stable position.  Kolodrianski  v.  Ameri- 
can Locomotive  Works  (1908)  29  R.  I. 
127,  69  Atl.  505. 

A  heavy  door  left  in  an  unstable  posi- 
tion near  the  place  of  work.  Dawson  v. 
King  (1909)  —  Tex.  Civ.  App.  — ,  121 
S.  W.  917. 

Piles  of  steel  beams  insecurely  piled. 
Mosher  Mfg.  Co.  v.  Boyles  (1910)  — 
Tex.  Civ.  App.  — ,  132  S.  W.  492. 

Cotton  seed  in  pile  not  properly  sup- 
ported. Alamo  Oil  &  Ref.  Co.  v.  Curvier 
(1911)  —  Tex.  Civ.  App.  — ,  136  S.  W. 
1132. 

A  movable  floor  or  platform  left 
standing  on  edge.  Gregson  v.  Hender- 
son Roller  Beaming  Co.  [1910]  20  Ont. 
L.  Rep.  584. 

It  cannot  be  said  that  it  is  negligence 
to  place  a  stick  of  timber  52  feet  long 
and  10  by  12  inches,  leaning  against  a 
wall  at  an  angle  of  45  degrees,  with  one 
end  resting  on  a  plank  and  the  other 
against  the  wall.  Cavagnaro  v.  Soule 
(1909)  202  Mass.  62,  88  N.  E.  433. 

A  mining  company  is  liable  for  injury 
to  a  workman  by  the  fall  of  a  stone 
from  a  slope  under  which  he  is  set  to 
work,  where  he  does  not  know  that  peb- 
bles and  stones  in  unusual  numbers  have 
been  falling  there  during  the  day,  but 
this  fact  is  known  to  the  superintendent 
of  the  mine,  who  orders  him  to  work 
there,  without  first  having  the  stones 
raked  off,  or  taking  any  other  precau- 
tions to  prevent  accidents.  Deweese  v. 
Meramec  Iron  Min.  Co.  (1895)  128  Mo. 
423,  31  S.  W.  110,  affirming,  without 
comment   (1893)   54  Mo.  App.  476. 

It  has  been  held  not  to  be  negligent 
to  pile  boards  of  unequal  length  so  that 
the  ends  are  even  on  the  face  of  the  pile, 
and  they  project  over  each  other  on  the 
back  of  the  pile.  Wetherbee  v.  Part- 
ridge (1900)  175  Mass.  185,  78  Am.  St. 
Rep.  486,  55  N.  E.  894.  See  Hofnauer 
V.  R.  H.  White  Co.  (1904)  186  Mass.  47, 
70  N.  E.  1038;  Sutherland  v.  Oaretson- 
Oreason  Lumber  Co.  (1910)  149  Mo. 
App.  338,  130  S.  W.  40    (master  held 
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which  will  minimize  the  perils  of  the  employment  as  far  as  is  rea- 
sonably possible.* 


not  liable  for  fall  of  timber  where  he 
had  no  knowledge  of  its  condition). 

2  Suchomel  v.  Maxwell  (1908)  144  111. 
App.  543,  affirmed  in  (1909)  240  111. 
231,  88  N.  E.  558;  Langhorn,  J.  d  Co. 
V.  Wiley  (1909)  —  Ky.  — ,  115  S.  W. 
759;  Bisnaw  v.  Shields  (1904)  7  Ont. 
L.  Rep.  210;  Allan  v.  Sawyer-Massey 
Co.  (1906)  12  Ont.  L.  Rep.  282;  Rich- 
lands  Iron  Co.  V.  Elkins  (1893)  90  Va. 
249,  17  S.  E.  890;  Smith  v.  Lidgerwood 
Mfg.  Co.  (1900)  56  App.  Div.  528,  67 
N.  Y.  Supp.  533;  M'Guire  v.  Cairns 
(1890)  5  Se.  Sess.  Cas.  4th  series,  540; 
Choate  v.  Ontario  Boiling  Mill  Co. 
(1900)  27  Ont.  App.  Rep.  155;  McAleen 
V.  Walter  (1901)  3  Misc.  474,  70  N.  Y. 
Supp.  335  (needle-bar  of  sewing  machine 
was  so  loose  that  the  needle  struck  the 
side  of  the  plate  through  which  it 
passed,  the  result  being  that  it  broke, 
and  a  fragment  lodged  in  plaintiff's 
eye)  ;  Dempsey  v.  8aim/er  (1901)  95  Me. 
295,  49  Atl.  1035  (teeth  of  a  saw  were 
filed  so  thin  that  they  broke  and  flew 
off,  when  they  came  in  contact  with  the 
wood)  ;  Littlefield  v.  Edward  P.  Allis 
Co.  (1900)  177  Mass.  151,  58  N.  E.  692 
(contrary  to  the  common  practice,  a 
piece  of  iron  pipe  was  used  as  a,  buffer 
to  break  the  blows  of  a  dolly  bar  by 
which  bolts  were  being  driven  into  a 
fly  wheel)  ;  Hall  v.  Emerson-Stevens 
Mfg.  Co.  (1900)  94  Me.  445,  47  Atl.  924 
(grind-stone  burst)  ;  De  La  Vergne  Re- 
frigerating Mach.  Co.  V.  Stahl  (1900) 
24  Tex.  Civ.  App.  471,  60  S.  W.  319 
(splinter  flew  off  of  a  cracked  and 
chipped  riveting  hammer)  ;  Curtis  v 
McNair  (1903)  173  Mo.  270,  73  S.  W. 
167  (sparks  flying  from  blast  furnace)  ; 
Caldon  v.  Meredith  Shook  &  hum.'ber  Co. 
(1910)  75  N.  H.  532,  78  Atl.  279  (post 
was  placed  unnecessarily  close  to  a  saw, 
so  as  to  make  it  difficult  for  the  operator 
of  the  saw  to  dispose  of  the  material 
without  its  coming  in  contact  with  the 
saw,  and  being  thrown  back). 

The  question  as  to  whether  the  cut- 
ting of  wires  with  nippers  is  danger- 
ous is  for  the  jury,  where  there  is  tes- 
timony, although  inconsistent  and  con- 
flicting, that  fragments  of  wire  are  like- 
ly to  fly  off  in  cutting  in  that  manner. 
Ward  V.  Odell  Mfg.  Co.  (1898)  123  N. 
C.  248,  31  S.  E.  495  (a  servant  was  in- 
jured in  the  eye  by   a  flying  piece   of 


wire.  The  contention  was  that  defend- 
ant was  negligent  in  allowing  the  wire 
to  be  cut  close  to  the  passway  used  by 
employees). 

The  master's  liability  is  for  the  jury 
where  proper  arrangements  are  not 
made  to  prevent  the  workmen  on  the 
lower  floors  of  a  building  in  course  of 
erection  from  being  struck  by  heavy  ar- 
ticles falling  from  the  upper  floors. 
Pioneer  Fireproof  Constr.  Co.  v.  Howelt 
(1901)   189  111.  123,  59  N.  E.  535. 

Evidence  tending  to  show  that  de- 
ceased was  killed,  while  mixing  mortar 
in  a  cellar,  by  the  falling  of  some  hard 
substance  from  the  upper  portion  of  the 
building,  and  that  there  was  no  secure 
covering  to  protect  persons  required  to 
prepare  such  mortar,  is  sufficient  to  sus- 
tain a  verdict  that  the  covering  was  de- 
fective, and  that  defendant  had  been 
negligent.  Ford  v.  Lyons  (1886)  41 
Hun,  512. 

Whether  the  defendant  was  negligent 
in  not  providing  a  proper  covering  for 
the  workmen  engaged  in  digging  a 
trench  in  the  basement  of  a  building,  the 
walls  of  which  were  being  taken  down, 
is  a  question  for  the  jury,  where  the 
only  protection  was  a  platform  on  to 
which  the  bricks  were  discharged  as 
they  were  detached,  and  this  did  not  ex- 
tend up  to  the  walls.  Witkowski  v. 
George  W.  Carter  &  Sons  Co.  (1901) 
60  App.  Div.  577,  70  N.  Y.  Supp.  232. 

Negligence  is  not  inferable,  wliere  the 
ladder  wellhole  and  the  elevator  well- 
hole  are  both  protected  by  planking  for 
the  purpose  of  preventing  the  fall  of 
materials  in  a  building  under  erection, 
this  being  the  usual  method  of  safe- 
guarding the  workmen.  Van  Orden  v. 
Acken  (1898)  28  App.  Div.  160,  50  N. 
Y.  Supp.  843. 

The  question  whether  the  failure  to 
cross  bolt  the  "head  block"  of  a  pile 
driver  employed  in  pulling  piles  was 
negligence  which  rendered  the  master 
liable  for  the  death  of  an  employee 
from  being  struck  by  a  piece  of  the 
block  split  off  while  a  pile  was  being 
pulled,  was  held  to  be  for  the  jury,  upon 
the  testimony  of  a  witness  who  con- 
structed the  pile  driver  that  he  con- 
sidered it  unsafe  to  draw  piles  with  the 
machine  without  such  cross  bolting,  and 
of  another  expert  that  he  always  used 
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[100]  Unguarded  openings.— (See  §  979  ante).— For  injur- 
ies caused  by  unguarded  and  uncovered  openings  of  a  merely  tem- 
porary nature,  a  servant  would  doubtless  be  held,  in  every  jurisdic- 
tion, entitled  to  recover  damages,  irrespective  of  the  doctrine  which 
happens  to  prevail  respecting  the  master's  right  to  maintain  such 
openings  as  a  permanent  part  of  his  arrangements.^  But  the  action 
has  sometimes  failed  in  cases  of  this  class  on  the  ground  that  the  con- 
ditions were  incidental  to  the  work  in  progress,^  or  justified  by  the 
usages  of  the  business.' 


cross  bolts  for  safety,  and  evidence  that 
of  the  six  pile  drivers  in  the  harbor  at 
the  time  of  the  accident  all  except  the 
one  in  question  were  cross  bolted.  Mc- 
Alpine  v.  Laydon  (1896)  115  Cal.  68, 
46  Pac.  865.  See  also  the  cases  cited  in 
§  1110,  note  4,  post. 

IKing  Mfg.  Co.  v.  Walton  (1907)  1 
Ga.  App.  403,  58  S.  E.  115;  Balcer  v. 
Duwamish  Mill  Co.  ( 1906 )  43  Wash.  149, 
86  Pac.  167;  Carney  v.  AnJieuser-Busoh 
Brewing  Asso.  (1910)  150  Mo.  App.  437, 
131  S.  W.  165  (unguarded  hatchway  on 
the  top  of  a  tower)  ;  Glennon  v.  Star 
Co.  (1909)  130  App.  Div.  491,  114  N. 
Y.  Supp.  1044,  affirmed  in  (1910)  197 
N.  Y.  597,  91  N.  E.  1113  (hatchway  left 
open  near  plaintiff's  place  of  work)  ; 
Frye  v.  Bath  Oas  &  Electric  Co.  (1900) 
94  Me.  17,  46  Atl.  804  (hole  left  open 
in  front  of  the  boiler  of  which  the  plain- 
tiff was  fireman ) . 

In  nogan  v.  Smith  (1890)  31  N.  Y.  S. 
R.  798,  9  N.  Y.  Supp.  881,  recovery  was 
allowed  where  the  servant,  who  was 
standing  on  a  platform  of  planks  laid 
upon  the  beams  of  the  orlop  deck  of  a 
steamer,  was  struck  by  a  descending 
sling  of  flour  bags,  and  thrown  into 
the  hold  through  an  opening  which  was 
usually  kept  covered.  The  case  is  for 
the  jury,  where  it  is  averred  that  the 
plaintiff's  decedent  was  killed  by  fall- 
ing into  an  open  tank  on  a  ship  under 
construction,  and  that  the  tank  was 
usually  covered  and  lighted,  but  was 
neither  covered  nor  lighted  at  the  time 
when  the  accident  occurred.  Jamieson 
V.  Russell  (1892)  19  Se.  Sess.  Cas.  4th 
series,  898  distinguishing  Forsyth  v. 
Bamage  (1890)  18  Se.  Sess.  Cas.  4th 
series,  21,  on  the  ground  that  the  facts 
there  disclosed  nothing  more  than  an 
ordinary  risk  of  the  work  in  which  the 
injured  servant  was  engaged,  and  that 
no  such  rule  had  been  there  laid  down 


as  that  a  workman  on  a  ship  under  con- 
struction can  never  recover  damages  for 
any  accident  caused  by  falling  into  an 
unfenced  place. 

It  is  negligent  to  permit  a  hole  to  re- 
main in  a  lloor  over  which  the  serv- 
ants are  required  to  wheel  trucks  load- 
ed with  hot  castings.  Missouri  Mallea- 
ble Iron  Co.  V.  Dillon  (1903)  206  111. 
145,  69  N.  E.  12. 

2  In  Wannamaker  v.  Burke  (1886) 
111  Pa.  423,  2  Atl.  500,  the  court,  while 
conceding  that,  if  the  hole  in  question 
had  been  in  the  middle  of  the  room, 
near  a  passageway,  or  where  persons 
were  accustomed  to  pass  and  repass  in 
the  regular  course  of  business,  it  would 
have  been,  perhaps,  a  question  for  the 
jury  whether  leaving  it  uncovered,  or 
insufficiently  protected,  even  for  a  short 
space  of  time,  was  not  negligence,  but 
denied  that  there  could  be  any  recovery 
for  an  injury  caused  by  a  hole  in  the 
floor  on  the  extreme  side  of  the  build- 
ing, within  1  inch  of  the  wall,  outside 
of  the  ordinary  walks  of  anyone,  which 
had  always  been  carefully  guarded  un- 
til the  work  of  making  certain  altera- 
tions rendered  it  necessary  to  take  the 
guards  away;  which  was  being  used 
constantly  during  the  alterations  to  get 
rid  of  the  sweepings;  which  was  only 
open  for  from  two  to  four  days  while 
the  alterations  were  in  progress,  and 
only  open  then  when  not  in  actual  use; 
which  was  intended  to  be,  and  was,  per- 
manently covered  as  soon  as  the  altera- 
tions were  finished.  "The  defendants," 
it  was  said,  "could  not  have  anticipated 
such  an  accident  as  this  as  likely  to 
flow  from  the  condition  of  the  hole  at 
that  time,  and  they  are  not  to  be  held 
to  a  rule  which  would  prevent  the  pos- 
sibility of  an  accident.  If  they  took  rea- 
sonable care  to  provide  a  safe  room  for 
their  employees  to  work  in,  it  was  all 
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1000.  [100a]  Surface  of  paths,  floors,  etc. — In  some  cases  the  serv- 
ant has  been  allowed  to  recover  for  the  reason  that  the  surface  on 
which  he  was  required  to  stand  or  walk,  while  engaged  in  the  perform- 
ance of  his  duties,  or  while  going  to  or  returning  from  the  place  of 
work,  furnished  an  unsafe  footing.^  In  others  the  position  taken 
was  that  the  conditions  created  a  normal  and  visible  risk,  and  there- 
fore implied  no  negligence  as  regards  employees.* 

the  law   requires.     It  would  be  unrea-  hela  River  Consol.  Coal  &  Coke  Co.  v. 

sonable  to  hold  them  to  the  same  degree  Camphell   (1904)    25  Ky.  L.  Rep.  1599, 

of  strictness  during  alterations  to  the  78  S.  W.  405    (slippery  floor);    Young 

building  as  might  be  required  after  such  y.  Snell  ( 1908 )  200  Mass.  242,  19  L.R.A 

alterations   were   completed.      The   fact  (^.s.)    242,  86  N.  E.  282    (protrudinij 

that  alterations  were  being  made  in  the  „ail    in    floor);     Shannon    v.    Willard 

presence   of   the  employees  was   notice  (^ggg)  goi  Mass.  377,  87  N.  E.  610  (oil- 

to  them  of  the  possibility  of  danger  of  ,    „       ,       ,      .           ^           ,  i  m  i  > 

some  sort,  and  of  the  necessity  of  exer-  ZT-^f       f^J.^j'''^  l\aTf   \         \ 

cising  greater  caution."  209  Mass.  8,  95  N.  E.  219   (plank  used 

3  In  The  Louisiana  (1896)  21  C.  C.  A.  as  way  of  entrance  into  and  exit  from 

60,  41  U.  S.  App.  324,  74  Fed.  748,  it  building)  ;  Longree  v.  Jackes-Evans  Mfg. 

was  held  that  a  vessel  was  not  liable  Go.    (1906)    120   Mo.   App.   478,   97    S. 

for  an  injury  to  a  stevedore  who  walked  W.    272     (floor    rough    and    containing 

into  an  open  hatchway,  where  it  is  not  holes)  ;   Schultz  v.  Chicago,  R.  I.  &  P. 

customary    to    protect    or    guard    such  R.  Co.    (1910)    145  Mo.  App.  262,  129 

hatchways,  and  it  is  usual  to  leave  them  S.  W.  1051    (greasy    floor    of    baggage 

open  till  the  hold  is  fully  stored.    Com-  car)  ;     Burke    v.     Manhattan    B.     Co. 

pare  Smith  v.  Occidental  &  0.  S.  8.  Go.  (1905)    109   App.   Div.   722,   96   N.   Y. 

(1893)    99  Cal.  462,  34  Pac.  84,  where  Supp.  516   (hole);   Houston  &  T.  C.  R. 

the  case  turned  on  the  question  whether  Co.   v.  Alexander    (1909)    —  Tex.   Civ. 

the  servant  had  constructive  notice  of  App.  — ,   121   S.   W.   602    (place  where 

the  fact  that  the  hatchway  was  open  on  plaintiff  had  to  stand  was  greasy), 

such  occasions  as  that  on  which  he  was  See  note  to  Young  v.  Snell,  19  L.R.A. 

injured.  (N.S.)   242. 

^Weier  Wagon  Co.  v.  Eehl  (1892)  It  is  not  negligence  to  leave  all  the 
139  111.  644,  29  N.  E.  714  (floor  worn  hatchways  of  a  vessel  open  while  it  is 
smooth)  ;  Neio  Orleans  Ice  Go.  v.  O'Mal-  being  loaded,  although  some  ot  them  are 
ley  (1899)  34  C.  C.  A.  233,  92  Fed.  108  not  constantly  in  use,  especially  where 
(fellow  servants,  having  nothing  to  the  cargo  consists  of  several  different 
walk  on  but  slippery  beams,  while  they  kinds  of  goods,  and  it  cannot  be  known 
were  shifting  heavy  tackle,  lost  their  when  any  particular  one  of  the  hatch- 
footing  and  let  it  fall  on  the  plaintiff)  ;  ways  may  be  required.  Tully  v.  New 
American  Dredging  Co.  v.  Walls  (1898)  York  &  T.  8.  S.  Co.  (1896)  10  App.  Div. 
28  C.  C.  A.  441,  55  U.  S.  App.  460,  84  463,  42  N.  Y.  Supp.  29. 
Fed.  428  (want  of  cleats  on  an  inclined  "The  proprietor  of  a  hotel,  like  any 
table  from  which  machinery  had  to  be  other  employer  of  labor,  must  furnish 
oiled)  ;  Armour  v.  Czischki  (1895)  59  his  servants  a  reasonably  safe  place  in 
111.  App.  17  (a  servant  slipped  on  glue  which  to  work,  and  must  keep  the 
scattered  on  the  floor,  and  fell  through  place  reasonably  safe  as  long  as  he  re- 
an  unguarded  opening  into  a  crushing  quires  them  to  work  therein."  Messir 
machine).  See  also  Smith  v.  Peninsu-  v.  McLean  (1908)  51  Wash.  140,  98 
lar  Car  Works  (1886)  60  Mich.  501,  27  Pac.  106  (linoleum  on  floor  became  worn 
N.  W.  662,  the  facts  of  which  are  stated  out). 

in  §  1003,  note  8,  post;  Fitzgerald  v.  'i  ffeely  y.  Pea/rson  Cordage  Co.  (1894) 
Connecticut  River  Paper  Co.  (1891)  155  161  Mass.  426,  37  N.  E.  368;  ilf Mr- 
Mass.  155,  31  Am.  St.  Rep.  537,  29  N.  phy  v.  American  Rubier  Co.  (1893) 
E.   464    (ice-covered   steps)  ;    Mononga-  159  Mass.  266,  34  N.  E.  268;  American 
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An  employer  is  liable  if  the  ways  used  by  his  servant,  either  in 
driving  or  walking,  are  encumbered  with  obstructions  which  render 
them  abnormally  dangerous.* 

1001.  [101]  Conditions  exposing  a  servant  to  risk  of  injury  from 
fire. — Injuries  caused  by  fire  are  actionable  where  they  are  due  to 
conditions  which,  either  in  consequence  of  the  manner  in  which  the 
business  is  carried  on,  or  of  an  intrinsic  defect  in  an  instrumentality, 
create  abnormal  perils.^ 

1002.  [102]  — from  currents  of  electricity. —  Negligence  is  infer- 
able, where  a  wire  carrying  a  current  of  electricity  is  not  properly  in- 
sulated so  that  servants  who  have  to  handle  or  work  near  it  may  do  so 
without  danger.^    The  want  of  such  insulation  is  also  culpable  where 


Tolacco  Co.  V.  Adams  (1910)  137  Ky. 
414,  125  S.  W.  1067;  Wendall  v.  Chi- 
cago d  A.  R.  Co.  (1903)  100  Mo.  App. 
556,  75  S.  W.  689;  Kline  v.  Alraham 
(1904)  178  N.  Y.  377,  70  N.  E.  923; 
McLaughlin  v.  Atlantic  Mills  (1905)  27 
K.  I.  158,  61  Atl.  42;  Houston  &  T.  C. 
B.  Co.  V.  Alexander  (1910)  —  Tex.  — , 
132  S.  W.  119,  reversing  (1909)  —  Tex. 
Civ.  App.  — ,  121  S.  W.  602;  Crowder 
V.  Chicago  &  A.  R.  Co.  (1908)  145  111. 
App.  556  (knot  standing  i  inch  above 
the  surrounding  surface  of  floor)  ;  Dene 
V.  Arnold  Print  Works  (1902)  181  Mass. 
560,  64  N.  E.  203  (nothing  to  show  how 
long  the  oil  had  been  on  the  floor ) . 

It  is  not  actionable  negligence  for  a 
railroad  company  to  permit  a  knot  to 
project  i  of  an  inch  above  the  surface 
of  the  plank  surrounding  it,  on  its  sta- 
tion platform.  Crowder  v.  Chicago  £ 
A.  R.   Co.    (1908)    145  111.  App.  556. 

3  The  driver  of  a  municipal  fire  engine 
may  recover  for  injuries  caused  by  ob- 
structions in  the  street.  Farley  v.  New 
York  (1897)  152  N.  Y.  222,  57  Am.  St. 
Eep.  511,  46  N.  E.  506,  reversing  (1896) 
9  App.  Div.  536,  41  N.  Y.  Supp.  622 
(obstructions  in  street  endangering 
driver  of  fire  engine). 

A  gangway,  along  which  the  plain- 
tiff's duty  requires  him  to  carry  molten 
metal,  obstructed  with  articles  along 
its  sides,  is  in  a  condition  which  im- 
plies negligence.  Bogensohutz  v.  Smith 
(1886)  84  Ky.  330,  1  S.  W.  578.  See 
also  §  1005,  note  1,  ad  finem. 

A  mining  company  is  liable  for  in- 
juries caused  by  obstructions  in  road- 
ways of  its  mine.  Henrietta  Coal  Co. 
V.  Campbell  (1904)  211  111.  216,  71  N. 
E.  863;  Oarity  v.  Bullion-Beck  &  C. 
Min.  Co.  (1904)  27  Utah,  534,  76  Pac. 
556. 


1  Actions  have  been  held  maintainable 
where  an  excessive  accumulation  of 
slabs  in  a  slab  burner  engendered  ex- 
treme heat,  and  thereby  caused  the 
structure  to  fall.  Faerber  v.  T.  B.  Scott 
Lumber  Co.  (1893)  86  Wis.  226,  56  N. 
W.  475. 

Where  a  blast  furnace  was  in  such  a 
condition  that  there  was  a  recurrent 
danger  of  a  rush  of  flame  from  the  door. 
Henderson  v.  Carron  Co.  (1889)  16  Sc. 
Sess.  Cas.  4th  series,  633. 

Where  an  appliance  in  a  chute  in 
a  malt  grinding  mill,  for  preventing 
the  spread  of  fire  from  one  floor'  to  an- 
other, was  allowed  to  get  out  of  order. 
Wiedeman  v.  Everard  (1900)  56  App. 
Div.  358,  67  N.  Y.  Supp.  738. 

Where  combustible  material  was  al- 
lowed to  accumulate  in  a  mine.  Utah 
8av.  do  T.  Co.  v.  Diamond  Coal  &  Coke 
Co.   (1903)   26  Utah,  299,  73  Pac.  524. 

The  measure  of  duty  of  a  railroad 
company  with  respect  to  dibris  in  prox- 
imity to  a  trestle  is  to  keep  the  right 
of  way  free  from  such  as  would  be  sub- 
ject to,  or  would  probably  or  likely, 
communicate  fire  thereto ;  and  it  is  error 
to  charge  that  the  way  must  be  kept 
free  of  such  as  would  be  "liable  to  take 
fire,"  since  it  might  be  understood  aa 
meaning  such  as,  within  the  range  of 
possibility,  would  take  and  communi- 
cate fire  to  the  trestle.  Root  v.  Kansas 
City  Southern  R.  Co.  (1906)  195  Mo. 
348,  6  L.R.A.(N.S.)   212,  92  S.  W.  621. 

1  Cumberland  Teleph.  &  Teleg.  Co.  v. 
Craves  (1907)  31  Ky.  L.  Rep.  972,  104 
S.  W.  356;  Raab  v.  Hudson,  River 
Teleph.  Co.  (1910)  139  App.  Div.  286, 
123  N.  Y.  Supp.  1037;  Colusa  Parrot 
Min.  &  Smelting  Co.  v.  Monahan  (1908) 
89  C.  C.  A.  256,  162  Fed.  276  (live  wire 
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the  wire  is  so  strung  that  it  may  come  into  contact  with  another,  and 
so  endanger  a  servant  who  niay  take  hold  of  the  latter  in  the  belief 
that  it  is  dead.*  An  employer  is  also  liable  for  the  defective  insula- 
tion of  a  part  of  an  apparatus  into  which  there  is  danger  that  a  cur- 
rent of  electricity  may  pass.^ 

[An  employer  is  also  liable  for  his  failure  to  place  a  circuit  break- 
er on  an  electrical  machine,  where  it  would  have  prevented  the  acci- 
dent.* 

An  electric  railway  company  is  liable  for  turning  a  current  onto 
the  third  rail  without  warning  to  employees  working  about  it.*] 

1003.  [103]  —from  explosions.—  (See  also  §  980,  ante.) — An  in- 
jury caused  by  blasting  powders  which  are  of  a  defective  quality  is 
actionable.*    So,  also,  the  servant  may  recover  where  he  is  injured  be- 


without  insulation,  maintained  near 
plaintiff's  place  of  work)  ;  Goddard  v. 
Enzler  (1906)  222  111.  462,  78  N.  E. 
805  (employee  handling  incandescent 
light  in  his  work)  ;  Puducah  B.  &  Light 
Co.  V.  Bell  (1905)  27  Ky.  L.  Rep.  428, 
85  S.  W.  216  (lineman;  insulation 
should  be  "perfect"  where  workmen  are 
likely  to  come  in  contact  with  charged 
wires)  ;  Mitchell  v.  United  States  Coal 
&  Coke  Co.  (1910)  67  W.  Va.  480,  68 
S.  E.  366  (wire  in  motor  car)  ;  Griffiths 
V.  Eamilton  Electric  Light  &  Cataract 
Power  Co.  (1903)  6  Ont.  L.  Rep.  296 
(plaintiff  sent  to  work  under  a  low 
hanging  wire)  ;  Quebec  R.  Light  &  P. 
Co.  V.  Fortin  (1908)  40  Can.  S.  C.  181 
{servant  had  to  pass  near  the  wires)  ; 
Junior  v.  Missouri  Electric  Light  & 
P.  Co.  (1895)  127  Mo.  79,  29  S.  W.  988 
(a  lineman  had  to  handle  the  wire)  ; 
Myhan  v.  Louisiana  Electric  Light  & 
P.  Co.  (1889)  41  La.  Ann.  964,  7  L.R.A. 
172,  17  Am.  St.  Rep.  436,  6  So.  799  (a 
servant  had  to  stand  astride  the  wire 
to  do  his  work)  ;  Ellsworth  v.  Metheney 
(1900)  44  C.  C.  A.  484,  51  L.R.A.  389, 
104  Fed.  119  (a  miner  was  passing 
along  an  entry  where  the  wire  was 
strung ) . 

In  Dixon  v.  'Winnipeg  Electric  Street 
R.  Co.  (1897)  11  Man.  528,  it  was  held 
that  a  finding  that  there  was  no  defect 
in  the  system  on  which  the  business  of 
an  electric  street  railway  company  was 
conducted,  but  that  a  certain  cut-off 
ought  to  have  been  used  to  intercept 
the  current  which  injured  the  plaintiff, 
does  not  show  any  negligence  on  the  em- 
ployer's part,  but  merely  a  breach  of 
duty  by  a  fellow  servant. 


z  MoAdam  v.  Central  R.  &  Electric 
Co.  (1896)  67  Conn.  445,  35  Atl.  341. 
See  also  Kraatz  v.  Brush  Electric  Light 
Co.  (1890)  82  Mich.  457,  46  N.  W.  787; 
Jones  V.  Union  R.  Co.  (1897)  18  App. 
Div.  267,  46  N.  Y.  Supp.  321.  But  in 
both  the  last-cited  cases  the  point  which 
was  more  particularly  emphasized  was 
not  the  want  of  insulation,  but  the  fact 
that  the  wires  were  so  close  to  each 
other  that  a  very  slight  sagging  of  the 
upper  one  would  bring  them  into  eon- 
tact. 

3  Moran  v.  Corliss  Steam  Engine  Co. 
(1899)  21  R.  I.  386,  45  L.R.A.  267,  43 
Atl.  874;  Stauhley  v.  Potomac  Electric 
Power  Co.  (1903)  21  App.  D.  C.  160; 
Miller  v.  Chicago  d  0.  P.  Elev.  R.  Co. 
(1907)  132  111.  App  41;  Cahill  v.  New 
England  Teleph.  &  Teleg.  Co.  (1907) 
193  Mass.  415,  79  N.  E.  821;  Courtney 
V.  Niagara  Falls  Hydraulic  Power  & 
Mfg.  Co.  (1910)  138  App.  Div.  383, 
122  N.  Y.  Supp.  721,  affirmed  in  (1911) 
201  N.  Y.  584,  95  N.  E.  1126;  Thomp- 
son V.  New  Orleans  &  C.  R.  Co.  (1902) 
108  La.  52,  32  So.  177. 

*Keeley  v.  Boston  Elev.  R.  Co.  (1906) 
192  Mass.  481,  78  N.  E.  490. 

6  Kremer  v.  New  Yorh  Edison  Co. 
(1905)  102  App.  Div.  433,  92  N.  Y. 
Supp.  883,  affirmed  in  (1906)  186  N.  Y. 
557,  79  N.  E.  1109. 

i  Prentice  v.  WellsviUe  (1893)  50  N. 
Y.  S.  R.  557,  21  N.  Y.  Supp.  820 :  Spel- 
man  v.  Fisher  Iron  Co.  (1870)  56  Barb. 
151  (powder  liable  to  explode  when 
tamped) . 

See  note  to  Mize  v.  Louisville  £  N. 
R.   Co.   16   L.E.A.(N.S.)    1084. 
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cause  improper  appliances  are  provided  for  manipulating  such  pow- 
ders,^ or  where  insufficient  precautions  are  taken  to  prevent  their  be- 
ing set  off  when  not  in  use ;  ^  or  where  they  are  used  in  such  a  manner 
as  to  expose  the  servants  to  unnecessary  perils.* 

[In  one  case  it  has  been  held  that  a  master  who  negligently  stores 
high  explosives  in  a  room  provided  for  the  use  of  workmen  in  stor- 
ing their  tools  and  clothing  and  seeking  shelter  from  storms  cannot 


8  An  employer  is  guilty  of  negligence 
in  furnishing  to  employees  engaged  in 
blasting  rock  with  dynamite  an  iron  rod 
for  tamping,  where  the  danger  is  great- 
ly diminished  by  tamping  with  a  wooden 
rod.  Ohio  Valley  R.  Co.  v.  McKinley 
(1895)  17  Ky.  L.  Rep.  1028,  33  S.  W. 
186. 

The  use  of  an  iron  spoon  to  take  an 
unexploded  charge  of  dynamite  out  of 
a  hole  is  negligent.  Grimaldi  v.  Lane 
(1901)    177  Mass.  565,  59  N.  E.  451. 

To  use  a  steel  rod  to  tamp  dynamite 
is  negligence.  Ongaro  v.  Twohy  ( 1908 ) 
49  Wash.  93,  94  Pac.  916. 

But  the  master  is  not  liable  for  fur- 
nishing a  steel  tool  for  use  in  loading 
blasts  if  the  servant  knows  and  ap- 
preciates the  danger.  Brotzki  v.  Wis- 
consin  Granite  Go.  (1910)  142  Wis.  380, 
27  L.R.A.(N.S.)  982,  125  N.  W.  916; 
King  v.  Morgan  (1901)  48  C.  C.  A.  507, 
109  Fed.  446. 

In  O'Brien  v.  Buffalo  Furnace  Go. 
(1905)  183  N.  Y.  317,  76  N.  E.  161, 
the  question  whether  the  failure  of  de- 
fendant's manager,  upon  seeing  a  fellow 
servant  of  the  deceased  using  an  iron 
rod  in  tamping  dynamite,  to  interfere 
promptly  and  forbid  the  use  of  such  a 
rod,  was  negligence  rendering  the  master 
liable,  was  held  to  be  for  the  jury.  And 
whether  a  servant  assumed  the  risk  of  a 
fellow  servant's  using  an  iron  rod  to 
tamp  dynamite  was  also  held  to  be  a 
question  for  the  jury,  where  it  did  not 
appear  that  he  knew  of  the  increased 
danger  in  the  use   of  a  metal  rod. 

See  case  note  to  Brotzki  v.  Wiscon- 
sin  Granite   Go.   27   L.R.A.(N.S.)    982. 

8  A  quarry  master  is  negligent  in  not 
providing  the  furnace  of  an  engine  used 
to  work  a  derrick  for  hoisting  the  stones 
with  an  ash  pan  or  other  devise  for 
preventing  the  escape  of  live  cinders 
which  may  alight  upon  the  powder  used 
for  blasting.  Grant  v.  Drysdale  (1883) 
10  8c.  Sess.  4th  series,  1159. 


A  complaint  is  good  which  alleges,  in 
effect,  that  a  railway  company  did  not 
take  proper  precautions  to  keep  out  of 
reach  of  the  sparks  of  an  engine  certain 
powder  which  was  being  carried  in  the 
caboose  of  a  construction  train.  AJ- 
lend  V.  Spokane  Falls  &  N.  R.  Go. 
(1899)     21    Wash.    324,    58    Pac.    244. 

A  servant  injured  by  an  explosion  of 
gun-powder  is  not  entitled  to  go  to  the 
jury  on  the  issue  that  the  system  of 
work  was  defective,  where  the  complaint 
shows  that  the  powder  was  stored  in  a 
magazine  about  five  minutes'  distance 
from  the  work  in  small  barrels ;  that 
when  it  was  desired  to  fire  a  charge,  a 
barrel  was  carried  from  the  store  and 
opened  at  the  work;  and  that  while  the 
plaintiff  was  firing  a  charge  a  gust  of 
wind  carried  a  piece  of  the  fuse  to  a 
barrel  from  which  powder  had  been 
taken,  thus  causing  the  powder  to  ex- 
plode and  injure  him.  Such  allega- 
tions disclose,  rather,  the  occurrence  of 
an  accident,  through  the  recklessness  of 
the  servant  himself  in  not  covering  the 
barrel.  Mulligan  v.  M' Alpine  (1888) 
4  Sc.  Sess.  Cas.  4th  series,  789. 

A  mining  company  is  negligent  in 
storing  powder  in  a  mine  and  keeping 
the  explosive  caps  with  the  powder. 
O'Brien  v.  Gorra-Rock  Island  Min.  Go. 
(1909)   40  Mont.  212,  105  Pac.  724. 

Placing  dynamite  near  a  furnace  fire 
which  a  servant  has  to  keep  up  is  gross 
negligence.  Angel  v.  Jellico  Goal  Min. 
Go.  (1903)  115  Ky.  728,  74  S.  W.  714. 
And  see  Harp  v.  Cumberland  Teleph.  & 
Teleg.  Co.  (1904)  25  Ky.  L.  Rep.  2133, 
SO  S.  W.   510. 

*  A  system  of  blasting  is  defective 
which  does  not  give  workmen  sufficient 
time  to  get  out  of  reach  of  danger  when 
a  shot  is  about  to  be  fired.  Sword  v. 
Cameron  (1839)  1  Sc.  Sess.  Cas.  2d 
series,  493. 
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escape  liability  for  tlie  death  of  a  workman  killed  by  an  explosion, 
by  the  fact  that  it  was  caused  by  lightning.*] 

An  employer  is  prima  facie  liable  for  injuries  caused  by  the  explo- 
sion of  gas  which  has  accumulated  in  the  chamber  of  a  mine ;  ^  [or  by 
an  explosion  caused  by  the  breaking  near  an  engine  of  a  gas  main, 
due  to  the  employer's  negligence ; '']  or  by  the  inadequacy  of  the  ar- 
rangement made  to  prevent  the  contact  of  water  with  substances  so 
hot  as  to  convert  it  suddenly  into  steam.* 

[A  master  is  not  liable  for  injuries  caused  by  the  explosion  of  a 


In  BartonsMU  Coal  Go.  v.  McOuire 
(1858)  3  Macq.  H.  L.  Cas.  300,  4  Jur. 
N.  S.  773  (per  Lord  Chelmsford)  and 
in  Bartonshill  Coal  Co.  v.  Beid  (1858)  3 
Macq.  H.  L.  Cas.  290,  4  Jur.  N.  S.  767, 
6  Week.  Rep.  664,  this  case  was  recon- 
ciled with  the  English  doctrine  of  com- 
mon employment  on  the  express  ground 
that  the  facts  showed  the  violation  of 
the  master's  personal  duty,  and  not 
merely  the  negligence  of  a  fellow  serv- 
ant. 

The  placing  of  a  torpedo  on  the  track 
at  a  station,  in  violation  of  the  rules  of 
the  company,  is  negligence  per  se.  Illi- 
nois C.  R.  Co.  V.  Burton  (1904)  25  Ky. 
L.  Rep.  1916,  79  S.  W.  231. 

In  Stephen  v.  Dufy  (1907)  136  111. 
App.  572,  it  was  held  that  a  servant 
who  has  no  connection  in  any  way  with 
the  use  of  dynamite  is  entitled  to  the 
same  protection  against  injury  there- 
from as  a  person  not  an  employee  is 
entitled  to. 

6  Brown  v.  West  Riverside  Coal  Co. 
(1909)  143  Iowa,  662,  28  L.R.A.(N.S.) 
1260,  120  N.  W.  732. 

But  in  Baceeli  v.  North  River  Stone 
Co.  (1909)  133  App.  Div.  449,  118  N.  Y. 
Supp.  29,  it  was  held  that  a  master 
was  not  bound  to  anticipate  that  in  the 
use  of  electric  exploders  there  was  a 
substantial  danger  in  a  thunder  storm, 
when  it  did  not  appear  that  any  pre- 
caution was  in  any  way  prescribed  by 
the  commissioner  of  labor,  nor  that  any 
precaution  was  deemed  necessary  in 
other  quarries  or  mines  where  such  ex- 
ploders were  in  use. 

In  Davis  v.  Somers-Cambridge  Co. 
(1906)  75  Ohio  St.  215,  79  N.  E.  233, 
where  a  large  quantity  of  dynamite  was 
exploded  during  a  thunder  storm,  either 
by  a  bolt  of  lightning  or  from  some  ac- 
cidental cause,  it  was  held  that  the 
master  was  not  negligent  in  any  way, 


and  consequently  a  servant  injured  by 
the  explosion  could  not  reover. 

See  note  to  Brown  v.  West  Riverside 
Coal   Co.  28   L.RA.(N.S.)    1260. 

6TF.  J.  Oaione  Co.  v.  Fry  (1906)  28 
Ohio  C.  C.  16;  Kless  v.  Youghiogheny 
Min.  Go.  (1902)  18  Pa.  Super.  Ct.  551; 
Cerrillos  Goal  R.  Go.  v.  Deserant  (1897) 
9  N.  M.  49,  49  Pac.  807. 

The  master  is  bound  to  see  that  a  suflf- 
ficient  amount  of  pure  air  is  forced  in- 
to his  mine,  and  so  circulated  as  to 
dilute  and  render  harmless  or  expel  the 
gases.  Mosgrove  v.  Zimhleman  Coal 
Co.  (1899)  110  Iowa,  169,  81  N.  W.  227. 

But  stoppage  of  ventilating  machinery 
in  a  mine  from  Saturday  night  until 
Sunday  night  is  not  suflBcient  to  estab- 
lish negligence  in  respect  to  the  employ- 
ees in  the  mine,  where  it  is  started  and 
continuously  run  for  twelve  or  fourteen 
hours  before  an  accident  occasioned  by 
the  explosion  of  gas  in  the  mine.  Mor- 
gan V.  Carlon  Eill  Coal  Co.  (1893)  6 
Wash.  577,  34  Pac.  152,  772. 

">  Palmijiano  v.  Eyde-McFarlin  Co. 
(1908)  126  App.  Div.  221,  110  N.  Y. 
Supp.   368,  affirmed  in  194  N.  Y.  524, 

87  N.  E.  1124. 

8  As,  where  a  servant  has  to  throw 
hot  slag  on  a  piece  of  ground  in  which 
are  numerous  cracks  partially  filled 
with  water.  Kiras  v.  Nichols  Chemical 
Go.  (1901)  59  App.  Div.  79,  69  N.  Y. 
Supp.  44. 

Or  where  rust  and  damp  are  not  re- 
moved from  holes  in  castings  which 
are  about  to  be  filled  with  molten  metal. 
Dyer  v.  Broim  (1901)  64  App.  Div.  89, 
71  N.  Y.  Supp.  623;  Brooks  v.  Kinsley 
Iron  &  Maeh.  Go.  (1909)  202  Mass,  228, 

88  N.  E.  771. 

Or  where  a  common  laborer,  not 
knowing  that  an  explosion  will  follow  if 
water  comes  into  contact  with  molten 
metal,  is  ordered  to  carry  a  ladle  filled 
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gasolene  torch  used  for  work  inside  a  boiler  if  the  jury  finds  that 
the  torch  was  not  defective.*] 

1004.  [104]  — from  dangerous  fluids — poisoned  drinking  water. — 

An  employer  is  liable  if  he  fails  to  keep  in  proper  condition  the 
vessels  by  which  dangerous  substances  of  a  fluid  nature  are  handled ;  ^ 
or  allows  such  fluids  to  be  in  places  where  a  servant  is  likely  to  be 
brought  into  contact  with  them  in  the  course  of  his  duties ;  ^  [or  per- 
mits the  drinking  water  furnished  for  his  servant's  use  to  become  poi- 
soned without  notifying  the  servant.'] 

[1004a.  — 'from  mines  flooding. — A  mine  owner,  upon  learning 
ing  of  the  existence  of  water  in  the  neighboring  mine  in  such  quan- 
tities as  to  be  dangerous  to  his  employees,  is  bound  to  take  such  meas- 
ures for  their  protection  as  would  occur  to  a  person  of  ordinary  pru- 
dence, or  to  inform  his  employees  of  the  impending  danger.^] 

1005.  [105]  Defective  lighting. — Usually  the  negligence  of  the  em- 
ployer is  a  question  for  the  jury,  where  the  evidence  tends  to  show 
that  the  place  where  the  injury  was  received  was  inadequately 
lighted.^     But  the  inference  of  negligence  in  this  regard  is  some- 

with  that  substance  along  a  passageway  s  Purcell  v.  Hoffman  House  (1904)  97 

slippery  with  accumulated  ice  and  snow.  App.  Div.  307,  89  N.  Y.  Supp.  975. 

Smith  v.  Peninsular  Car  Works   (1886)  '>■  Stapf    v.    V.    Loewer's    Gamhrinus 

60  Mich.  501,  27  N.  W.  662.  Brewing  Co.  (1896)  1  App.  Div.  405,  37 

Or  where  live  cinders  are  unloaded  on  N.  Y.  Supp.  256   (pitch  exuded  through 

a  wet   surface.      Western   Tube    Co.   v.  a  crack  in  a  kettle,  and  an  explosion  re- 

Polobinski   (1901)   94  111.  App.  640.  suited);     Scherer    v.    Holly    Mfg.    Co. 

Or  where  a  boy  was  required  to  break  ( 1895 )  86  Hun,  37,  33  N.  Y.    Supp.  205 

cones  of  hot  slag  at  a  place  where  the  (apparatus  employed  to  keep  a  ladle  in 

hot  metal  would  come  in  contract  with  which  molten  iron  was  conveyed,  from 

water.     Worthport  Smelting  &  Kef.  Co.  tipping,     was     defective)  ;     Collins     v. 

V.  Tmtchell  (1907)  84  C.  C.  A.  355,  156  Louisville  dc  W.  R.  Co.  (1905)  27  Ky.  L. 

Fed.  643.  Rep.    825,   86    S.    W.   973    (carboys   of 

Or  where  the  combination  of  carbide,  sulphuric    acid    defectively    stoppered; 

water,  and  a   spark  should  have  been  recovery  denied  on  ground  of  contribu- 

anticipated.      Charron    v.    Union    Car-  tory  negligence  in  handling  them). 

hide   Co.    (1908)    151    Mich.    687,    115  2  Dunn  v.   Connell    (1897)    21   Misc. 

N.  W.  718.  295,   47  N.  Y.   Supp.   185 ;   Reickert  v. 

Or  where   the   servant   had  to   draw  Hammond  Packing  Co.   (1909)   136  Mo. 

molten  enamel   into  water.     Adams  v.  App.  565,  118  S.  W.  525. 

Grand  Rapids  Refrigerator  Co.    (1910)  i  Geller  v.  Briscoe  Mfg.    Co.    (1904) 

160    Mich.    590,    27    L.EA.(N.S.)    953,  136  Mich.  330,  99  N.  W.  281. 

136  Am.  St.  Rep.  454,  125  N.  W.  724,  l  Williams  v.  Ueepy  Hollow  Min.  Co. 

19  Ann.  Cas.  1152.  (1906)  37  Colo.  62,  7  L.R.A(N.S.)  1170, 

An  employer  is  liable  for  the  failure  86  Pac.  337,  11  Ann.  Cas.  111. 

to  proyide  a  way  of  escape  for  gas  gen-  'i-The  Guillermo   (1886)   26  Fed.  921; 

erated    around    a    "core"    when    molten  Nyback     v.     Champagne     Lumber     Co. 

metal  is  poured  into  the  flask.     Shouk-  (1899)    33  C.  C.  A.  269,  63  U.  S  App. 

air  V.  Sargent  Co.   (1908)   235  III.  509,  519,  90  Fed.  774;  Sansol  v.  Compagnie 

85  N.  E.  621.  Gin4rale    Transatlantique     (1900)     101 

Seecaseniyte  to  Adams -v.  Grand  Rap-  Fed.   390;   Eichhorn  v.  Central  R.  Co. 

ids   Refrigerator   Co.   27    L.R.A.(N.S.)  (1911)  1S5  Fed.  62i;  Louisville  d  7Si.  R. 

953.  Co.  V.  Andrews    (1911)    171  Ala.   200, 
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times  negatived  by  the  character  of  the  work  in  which  the  servant  is 
engaged.* 

54  So.  55.3 ;  Norris  v.  Cudahy  Packing  that  the  duty  of  furnishing  a  safe  egress 
Co.  (1904)  124  Iowa,  748,  100  N.  W.  from  the  premises  has  been  discharged 
853;  Bruns  V.  North  Iowa  Brick  rf  by  furnishing  a  hallway  through  which 
Tile  Co.  (1911)  152  Iowa,  61,  130  N.  the  servant  must  pass  in  the  dark, 
W.  1083;  Atchison,  T.  &  8.  F.  R.  Co.  owing  to  the  employer's  system  of  ex- 
y.  Lannigan  (1895)  56  Kan.  109,  42  Pac.  tinguishing  the  lights  on  the  premises 
343  (hand  of  brakeman  was  crushed  immediately  after  the  close  of  the  work- 
while  he  was  coupling,  the  light  of  ing  hours,  and  in  which  it  is  customary 
his  lantern  being  insufficient)  ;  Stew-  to  place  material  of  such  a  character 
art  V.  Texas  &  P.  R.  Co.  (19D4)  113  that  involuntary  contact  with  it  may 
La.  525,  37  So.  129 ;  Payne  v.  Missouri  cause  serious  injury.  Dorney  v.  O'Neill 
P.  R.  Co.  (1904)  105  Mo.  App.  155,  79  (1900)  49  App.  Div.  8,  63  N.  Y.  Supp. 
S.  W.  719;  Nash  v.  Kansas  City  Ey-  107,  second  appeal  (1901)  60  App.  Div. 
draulic  Press  Brick  Co.  (1904)  109  Mo.  19,  69  N.  Y.  Supp.  729,  affirmed  in 
App.  600,  83  S.  W.  90;  Boyle  v.  Degnon-  (1902)  172  N.  Y.  595,  64  N.  E.  1120 
McLean  Gonstr.  Co.  (1900)  49  App.  Div.  (a  twig  projecting  from  some  d4hris 
636,  63  N.  Y.  Supp.  1105  (1900)  47  put  out  plaintiflF's  eye ) . 
App.  Div.  311,  61  N.  Y.  Supp.  1043 ;  2  As  where  a  passage  in  a  building  un- 
Devaney  v.  Degnon-McLean  Constr.  Co.  der  construction  is  left  in  darkness. 
(1903)  79  App.  Div.  62,  79  N.  Y.  Supp.  There  is  no  obligation  to  light  such  a 
1050,  affirmed  in  (1904)  178  N.  Y.  620.  place,  as  the  servants  employed  in  the 
70  N.  E.  1098 ;  Bausert  v.  Thompson-  building  are  presumed  to  understand  the 
Starrett  Co.  (1908)  126  App.  Div.  332,  risks  involved,  and  to  be  able  to  protect 
110  X.  Y.  Supp.  521;  Forseth  v.  Iron  themselves.  Murphy  v.  Greeley  (1888) 
River  Lumber  Go.  (1910)  142  Wis.  87,  146  Mass.  196,  15  N.  E.  654;  Falkeneau 
124  N.  W.  1036.  Constr.   Co.   v.   Ginley    (1907)    131   111. 

The   failure  to  have  a  light  so  that  App.  399. 

the  fall  of  a  winch,  which  was  running  The  fact  that  the  work  of  unloading 

after  dark,  could  be  seen  by  a  seaman  cotton  from  a  barge  onto  a  steamboat 

walking  along  the  deck,  on  account  of  engaged  in  the  river  trade  on  the  Mis- 

which  he  stepped  into   a   snarl   in  the  sissippi  was  carried  on  after  dark,  and 

fall  and  was  injured,  renders  tlie  ship  while  the   boat  was   moving   down  the 

liable.     The  Manhanset   (1893)    69  Fed.  river,  and  that  the  mate  was  hurrying 

843,  affirming    (1893)    13  C.  C.  A.  677,  up  the  work,  does  not  show  negligence 

14  U.  S.  App.  710,  53  Fed.  843.  on  the  part  of  the  owners  of  the  steam- 

The  proprietor  of  a  paper  mill  which  boat,  since  it  is  the  common  practice  and 
is  kept  running  all  night  is  not,  as  mat-  duty  of  the  masters  and  crews  of  boats 
ter  of  law,  free  from  negligence  in  fail-  engaged  in  the  river  trade  to  push  their 
ing  to  have  other  available  lights  for  employment,  and,  when  called  for,  to  re- 
use, where  the  means  of  lighting  by  elec-  ceive,  deliver,  and  stow  freight  at  night 
tricity  is  defective  so  that  the  light  fre-  as  well  as  in  the  daytime.  Red  River 
quently  goes  out,  and  the  work  of  re-  Line  v.  Smith  (1900)  39  C.  C.  A.  620, 
moving  broken  paper  from  the  presses,  99  Fed.  520. 

which    are    kept    in   motion    while    the  A  vessel  is  not  liable  for  failure  to 

lights  are  out,  is  much  more  dangerous  keep    the    deck    lighted    at    11    o'clock 

in  the  dark.     Sawyer  v.  Rumford  Falls  at  night,  for  the  benefit  of  members  of 

Paper  Co.    (1897)    90  Me.  354,  60  Am.  the  crcAv  not  on  duty.     The  California 

St.  Rep.  260,  38  Atl.  318.  (1903)    124  Fed.  99. 

In  Price  v.  Hannibal  &  St.  J.  R.  Go.  Xo  duty  rests  on  a  railroad  to  keep 

(1883)    77  Mo.  508,  it  was  not  decided  its    station    platforms    lighted    for    the 

whether   the   want   of   light   in   a   rail-  benefit     of    brakemen     alighting     from 

way    roundhouse,    where    men    were    in  trains.   Arkansas  C.  R.  Co.  v.  Workman 

the    habit    of    going    to    sleep    on    the  (1908)   87  Ark.  471,  112  S.  W.  1082. 

ground,  implied  negligence,  the  plaintiff  See  also  Kenny  v.  Meddaugh    (1902) 

being  denied  recovery  on  the  ground  of  55   C.   C.   A.   115,    118   Fed.   209    (rail- 

his  contributory  negligence.  road  company  not  liable  for  failure  to 

It  cannot  be  said,  as  matter  of  law,  hang  lights   on  mail   crane). 
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1006.  [106]  TJnseaworthy  ships.— Questions  arising  out  of  the  un- 
seaworthiness of  ships  usually  arise  in  dealing  with  the  right  of  sea- 
men to  repudiate  their  contract  of  service  on  account  of  that  condi- 
-tion;  but  it  is  clear  that  defects  of  this  kind  will  also  constitute  a 
cause  of  action  in  favor  of  any  employee  who  may  be  personally  in- 
jured as  a  result  of  their  existence.  The  meaning  of  this  expression 
"seaworthy"  is,  "that  the  ship  shall  be  in  a  fit  state,  as  to  repair, 
equipment,  crew,  and  in  all  other  respects,  to  encounter  the  ordi- 
nary perils  of  the  contemplated  voyage,"  or,  in  the  language  of  some 
of  the  authorities,  "that  the  ship  is  in  a  condition  in  all  respects  to 
render  it  reasonably  safe  where  it  happens  to  be  at  the  time  referred 
to,"  or,  as  expressed  by  others,  "that  the  ship  was,  at  the  commence- 
ment of  the  voyage,  in  such  a  state  as  to  be  reasonably  capable  of  per- 
forming it."  * 

1007.  [107]  Inadequate  ventilation.— Negligence  is  inferable  from 
evidence  showing  that  there  was  no  proper  ventilation  in  a  railway 
timnel;  *  [or  in  a  mine.*] 

1008.  [108]  Inadequate  protection  against  severe  cold. — A  good 
cause  of  action  is  stated  by  a  complaint  which  alleges  that  the  master 
failed  to  supply  proper  lodging  for  a  servant,  the  result  being  that 
the  latter  was  exposed  to  cold,  and  was  thereby  rendered  sick.^ 

[It  has  been  held  that  no  duty  rests  upon  an  employer  sending  em- 
ployees out  in  severely  cold  weather  into  the  open  country,  remote 
from  habitations,  to  provide  them  with  food  and  shelter.* 

But  if  the  employer  undertakes  to  protect  the  servant  against  the 

The  master  is  not  liable  for  injuries  (1905)  75  Ark.  76,  87  S.  W.  440;  An- 
caused  by  a  failure  to  use  the  means  of  dricus  v.  Pineville  Coal  Co.  (1906)  121 
lighting  the  place  of  work  furnished  by  Ky.  724,  90  S.  W.  233;  Black  Diamond 
him.  Darrow  v.  The  Fair  (1905)  118  Coal  &  Min.  Co.  v.  Prioe  (1908)  33  Ky. 
111.  App.  665;  and  it  must  be  shown  L.  Rep.  334,  108  S.  W.  345;  Sterns 
that  the  presence  of  a  light  would  have  Coal  Co.  v.  Evans  (1908)  33  Ky.  L. 
prevented  the  accident.  Cook  v.  United  Rep.  755,  111  S.  W.  308 ;  Seals  v.  Whit- 
mates  Smelting  Co.  (1908)  34  Utah,  ney  (1908)  130  Mo.  App.  412,  110  S. 
190,  97  Pac.  28.  W.  35. 

1  This  summary  of  the  effect  of  the  i  Clifford  v.  Denver,  S.  P.  &  P.  R.  Go. 

decisions  is  taken  from  the  opinion  in  (1886)  9  Colo.  333,  12  Pac.  219. 

The  Lizzie  Frank    (1887)    31  Fed.  477.  ^  King   v.   Interstate    Consol.   R.    Co. 

A  leaky  ship  is  not  seaworthy.     Couoh  (1902)    23  R.  I.  583,  70  L.R.A.  924,  51 

V.  Steel  (1854)   3  El.  &  Bl.  402,  2  C.  L.  Atl.  301. 

Rep.  940,  23  L.  J.  Q.  B.  N.  S.  121,  18  A    workman    cannot    recover    on    the 

Jur.  515,  2  Week.  Rep.  170.  ground  that  his  employer  directed  him 

''■Baltimore  <&  P.  R-  Co.  v.  State  to  assi.st  in  loading  bales  of  cotton 
( 1892 )  75  Md.  152,  32  Am.  St.  Rep.  covered  with  ice  and  snow  in  weather  of 
372,  23  Atl.  310  (but  here  the  servant  such  unprecedented  rigor  that  his  fin- 
was  held  to  have  understood  and  accept-  gers  became  frostbitten.  Yazoo  City 
ed  the  risk).  Transp.  Co.  v.  Smith   (1900)    78  Miss. 

^Western  Coal  &  Min.  Co.  v.  Jones  140,  28  So.  807. 
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cold,  or  to  care  for  him  if  he  has  been  injured  by  it,  then  the  master 
is  liable  for  injuries  caused  by  his  failure  to  exercise  ordinary  care 
in  carrying  out  his  undertaking.*] 

8  Carll  V.  Interstate  Gonsol.  R.  Co.  Of  course,  if  the  servant  negligently 
(1902)  23  R.  I.  592,  51  Atl.  305;  Bres-  exposes  himself,  or  fails  to  exercise 
nahan  v.  Lonsdale  Co.  (1900)  —  R.  I,,  proper  care  to  avail  himself  of  a  possi- 
— ,  51  Atl.  624;  Missouri,  K.  &  T.  R.  ble  protection,  there  can  be  no  recovery. 
Co.  V.  Settle  (1898)  19  Tex.  Civ.  App.  Farmer  v.  Central  Iovm  R.  Co.  (1885) 
362,  47  S.  W.  825.  67  Iowa,  136,  64  N.  \v.  895  (snow- 
In  SchmnaTcer  v.  8t.  Paul  &  D.  R.  Co.  shoveler  failed  to  avail  himself  of  shel- 
(1891)  46  Minn.  39,  12  L.R.A.  257,  48  ter  and  fire  aflForded  by  the  company) ; 
N.  W.  559,  it  was  held  that  the  defend-  Reames  v.  Jones  Dry  Goods  Co.  (1903) 
ant's  negligent  act  in  leaving  the  99  Mo.  App.  396,  73  S.  W.  935  (woman 
plaintiff  in  an  open  country  in  the  stood  for  over  an  hour  before  the  doors 
nighttime,  in  extremely  cold  and  dan-  of  a  department  store,  awaiting  ad- 
gerous  weather,  a,  long  distance  from  mittance,  when  she  might  have  found 
shelter  or  food,  was  the  proximate  cause  shelter  in  nearby  stores ) . 
of  the  injuries  caused  by  exposure  to  It  is  not  the  law  that  if  one  hires 
the  severe  cold  while  walking  to  a  place  another  to  work  for  him  in  the  cold, 
of  shelter.  promising  to  provide  fire  for  his  com- 
An  employee  who  undertakes  to  fur-  fort,  and  fails  to  do  so,  that  such  per- 
nish  a  domestic  servant  with  a  lodging  son  may  deliberately  permit  himself  tO' 
place  is  bound  to  see  that  it  is  suitable  freeze,  though  surrounded  with  mate- 
for  the  purpose  intended,  and  is  liable  rial  to  prevent  it.  Hyatt  v.  Hannibal 
for  injuries  caused  to  the  servant  by  d  St.  J.  R.  Co.  (1885)  19  Mo.  App. 
sickness  due  to  the  defective  condition  287. 
of  the  roof.  ColUns  v.  Harrison  (1903) 
25  R.  I.  489,  64  L.R.A.  156,  56  Atl. 
679. 


CHAPTEE  XLII. 

MASTER'S  OBLIGATIONS  AS  TO  THE  CONDITION  OF  HIS  INSTRUMEN- 
TALITIES ARE  CONTINUOUS. 

1009.  Generally. 

1010.  Duty  to  abandon  the  use  of  an  abnormally  dangerous  instrumentality. 

1011.  Duty  to  remedy  defects  in  abnormally  dangerous  instrumentalities  which 

are  not  disused. 

1012.  Duty  to  change  the  positions  of  dangerous  substances. 

1013.  Duty  to  abstain  from  ordering  servants  to  work  in  positions  where  the 

abnormal  conditions  will  endanger  them. 

1014.  Duty  to  furnish  appliances  which  will   render  the  abnormal  conditions 

less  dangerous. 

1015.  Liability  of  the  master  after  the  remedy  has  been  applied. 

1016.  Duty  to  warn  the  servant  as  to  the  existence  of  abnormal  dangers. 

1017.  Duty  to  alter  improper  methods. 

1009.  [110]  Generally. — There  is  complete  tinanimity  as  to  the  doc- 
trine that  the  degree  of  care  which  the  law  exacts  from  a  master  in 
respect  to  the  maintenance  of  his  instrumentalities  in  a  safe  condition 
is  precisely  the  same  as  that  which  he  is  required  to  exercise  in  fur- 
nishing them.^    Clearly,  it  is  impossible  to  suggest  any  logical  ground 

1  The  duty  of  a  master  to  keep  appli-  ances  with  which,  the  servants  are  to 

ances  in  repair  stands  upon  no  different  work,  and  to  exercise  the  same  care  to 

ground  than  does  his  obligation  to  fur-  keep  them  in  such  condition."    Pennsyl- 

nish    safe    appliances    in   the    first    in-  vania  Go.  v.  Witte  (1896)  15  Ind.  App. 

stance.     Moore  v.  Walash,  St.  L.  £  P.  583,  43  N.  E.  319,  rehearing  denied  in 

B.  Go.  (1885)  85  Mo.  588.  (1896)   15  Ind.  App.  594,  44  N.  E.  377. 

"The  duty  of  a  railroad  company  to  "The  obligation  of  the  master  [as  re- 
use reasonable  care  to  protect  their  em-  spects  due  care]  extends  as  well  to  the 
ployees  from  injury  embraces  the  obli-  matter  of  examination  and  repair  as 
gation  to  use  such  care  both  in  furnish-  to  furnishing."  Anderson  v.  Mvrmesota 
ing  suitable  machinery  in  the  first  in-  &  N.  W.  R.  Go.  (1888)  39  Minn.  523, 
stance,   and   in  keeping   it   in   repair."  41  N.  W.  104. 

Bailey  v.  Rome,  W.  &  0.  R.  Go.  (1893)  The   extent   of  the  master's   duty  is 

139  N.  Y.  302,  34  N.  E.  918.  "that  the  danger  contemplated  on  enter- 

"It  is  the  duty  of  the  master  to  ex-  ing  into  the  contract  shall  not  be  ag- 

ercise  reasonable  care  to  furnish  reason-  gravated  by  any  omission  on  the  part 

ably  safe  places  in  which,  and  appli-  of  the  master  to  keep  the  machinery 

2685 
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upon  which  a  relaxation  of  vigilance  should  be  deemed  permissible 

after  the  instrumentalities  have  been  brought  into  use. 

in    the    condition    in    which,    from    the  "i83,  6U ;  Louisville,  E.  d  St.  L.  Consol. 

terms  of  the  contract  or  the  nature  of  R.  Co.  v.  Vtz   (1892)    133  Ind.  265,  32 

the  employment,  the  servant  had  a  right  N.  E.  881;  Hancock  v.  Eeene   (1892)   5- 

to    expect     that     it    would    be    kept."  Ind.  App.  408,  32  N.  E.  329;  Evamville 

Clarke  v.   Holmes    (1862)    7  Hurlst.  ISi  d   T.   H.  R.   Co.   v.  Holcomb    (]894)    9 

N.  937,  31  L.  J.  Exch.  N.  S.  356,  8  Jur.  Ind.  App.  198,  36  N.  E.  39;  Parry  Mfg. 

N.   S.   992,   10  Week.  Rep.  405.  Co.  v.  Eaton    (1908)    41   Ind.  App.  81, 

"The  servant  had  no  more  control  of  83  N.  E.  510;  Cooper  v.  Central  R.  Co. 

the   repairs  than  of  the  purchase, — no  (1876)   44  Iowa,  134;   Aga  v.  Harbach 

more  responsibility  for  the  one  than  for  (1908)    140  Iowa,  606,  117  N.  W.  669; 

the  other.    The  use  of  it  is  for  him,  and  Ha/mm  v.  Bettendorf  Axle   Co.    (1910) 

the  risk  of  that  use,  whatever  it  may  147  Iowa,  681,  125  N.  \V.  186;  Atchison, 

be,    he    assumes.      That    comes    within  T.   &  8.  F.  R.   Co.   v.  Holt    (1883)    29 

his  contract.     But,  as  part  of  the  same  Kan.  149;   Chicago,  K.  &  W.  B.  Co.  v. 

contract,     the    employer    provides     the  Blevins    (1891)    46   Kan.   370,   26   Pac. 

means  of  carrying  on  the  business;  and  687;    Atchison,    T.   d    S.   F.   R.    Co.   v. 

as  a  matter  of  course,  he  assumes  the  Napole    (1895)    55   Kan.    401,    40   Pae. 

responsibility   that   his   work    shall    be  669 ;  Roff  v.  Summit  Lumber  Co.  ( 1907 ) 

done  with  due  care;  and  as  the  respon-  119  La.  571,  44  So.  302;  Taylor  v.  E.  C. 

sibility  continues  so  long  as  the  means  Palmer  d   Co.    (1908)    121   La.   710,  46 

are  used,  so  must  the  same  care  be  ex-  So.  703;   Whitworth  v.  South  Arkansas 

ercised  in  keeping  the  required  means  Lumber  Co.   (1908)   121  La.  894,  46  So. 

in  the  same  safe  conditions  as  at  first."  912;    Wolf  v.   Shriver    (1909)    109  Md. 

Shanny   v.   Androscoggin  Mills    (1876)  295,  72  Atl.  411;   Rice  v.  King  Philip 

66  Me.  420.  MilU    (1887)    144   Mass.    229,    59   Am. 

Similar  language  is  also  found  in  the  Rep.  80,  11  N.  E.  101 ;  Babcock  v.  Old 

following  cases,  which  are  merely  a  few  Colony  R.   Co.    (1890)    150   Mass.   467, 

out  of  the  very  large  number  in  which  23  N.  E.  325;  Ryan  v.  Fall  River  Iron 

the    doctrine    is    recognized:    Smith   v.  Works   Co.    (1908)    200   Mass.    188,   86 

Baker   (1891)   A.  C.  325,  362,  60  L.  J.  N.  E.  310;  Hemtt  v.  Flint  &  P.  M.  R. 

Q.  B.  N.  S.  683,  65  L.  T.  N.  S.  467,  40  Go.   (1887)   67  Mich.  61,  34  N.  W.  659; 

Week.  Rep.  392,  55  J.  P.  660,  per  Lord  Gibson  v.  PacifiG  R.  Co.   (1870)   46  Mo. 

Herschell;     Williams     v.     Birmingham  163,   2   Am.   Rep.   497;    Rodney   v.   St. 

Battery   &    Metal   Go.    [1899]    2   Q.   B.  Louis  Southwestern  R.  Co.    (1895)   127 

338;  68  L.  J.  Q.  B.  N.  S.  918,  81  L.  T.  Mo.  676,  28  S.  W.  887,  30  S.  W.  150; 

N.  S.  62,  47  Week.  Rep.  680;  Hough  v.  Glowers  v.  Wabash,  St.  L.  &  P.  R.  Co. 

Texas   &  P.  R.   Co.    (1879)    100   U.   S.  (1886)   21  Mo.  App.  213,  217;  Hickman 

213,   25   L.  ed.   612;    Lehigh   Valley  R.  r.   Missouri  P.   R.   Go.    (1886)    22  Mo. 

Co.  V.  Eiszel    (1897)    25  C.  C.  A.  566,  App.  344;   Musick  v.  Jacob  Dold  Pack- 

51  U.  S.  App.  265,  80  Fed.  470;  Penn-  ing  Co.    (1894)    58  Mo.  App.  322;   Lee 

sylvania  Steel  Co.  v.  Jacobsen    (1907)  v.  St.  Louis,  M.  <&  8.  E.  R.  Co.   (1905) 

85  C.  C.  A.  118,  157  Fed.  656;  Eureka  112  Mo.  App.  372,  87  S.  W.  12;  Ha/rri- 

Co.  V.  Bass   (1886)   81  Ala.  200,  60  Am.  son  v.  Central  R.  Co.    (1865)    31  N.  J. 

Rep.  152,  8  So.  216;  Jager  v.  California  L.  293;   Comben  v.  BelleriUe  Stone  Go. 

Bridge  Co.  (1894)  104  CaL  .542.  38  Pac.  (1896)    59  N.  J.  L.  226,   36  Atl.   473; 

413;   Welh  v.  Coe   (1886)    9  Colo.  159,  Cullm  v.  National  Sheet  Metnl  Roofing 

11     Pac.     50;     Rincicotti    v.    .John    J.  Co.    (1887)    46  Hun,  562;   Wiedeman  v. 

O'Brien     Contracting     Co.     (1905)      77  Everard    (1900)    56   App.   Div.   358,   67 

Conn.  617,  69  L.R.A.  936,  60  Atl.  115;  N.  Y.  Supp.  738;  PhiladelpUa,  W.  &  B. 

North  American   Restaurant   &   Oyster  R.  Go.  v.  Keenan   (1883)    103  Pa.  124; 

House   V.    McElUgott    (1906)     129    111.  Clegg    v.    Seaboard    Steel    Casting    Co. 

App.   498,    affirmed   in    (1907)    227   111.  (1907)    34   Pa.    Super.    Ct.    63;    Knox- 

317,  81  N.  E.  388;   Indianapolis  &  St.  ville  Iron  Co.  v.  Dobson   (1881)   7  Lea, 

L.  R.   Co.  v.   Watson    (1887)    114  Ind.  367;   Taylor,  B.  &  H.  R.  Go.  v.  Taylor 

20,  5  Am.  St.  Rep.  578,  14  N.  E.  721,  15  (1890)    79   Tex.   104,   23  Am.   St.  Rep. 

N.  E.  824;  Nail  v.  Louisville,  N.  A.  &  C.  316,  14  S.  W.  918;   Baltimore  &  0    R 

R.  Co.    (1891)    129  Ind.  260,  28  N.  E.  Go.    v.    McKenzie    (1885)     81    Va.    71; 
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In  cases  where  the  servant's  injury  was  caused  by  abnormally  dan- 
gerous conditions,  which  existed  when  he  began  to  work,  and  contin- 
ued to  exist  up  to  the  time  of  his  accident,  his  right  to  recover  com- 
pensation is  referable  rather  to  the  conception  of  a  breach  of  the  duty 
to  furnish  safe  instrumentalities  than  to  a  conception  of  a  breach  of 
the  duty  to  keep  them  in  safe  condition.  The  doctrine  with  which 
we  are  now  concerned,  therefore,  finds  its  appropriate  field  of  opera- 
tion in  cases  where  the  instrumentality  in  question  satisfied  the  ob- 
ligatory standard  of  safety  when  the  servant  entered  upon  the  per- 
formance of  his  contract,  and  afterwards  fell  below  that  standard. 
In  this  point  of  view  it  may  be  expressed  in  the  form  that  "a  duty 
rests  upon  the  employer  which  requires  him  to  exercise  due  care  on 
his  part  that  no  risks  and  hazards  to  those  in  his  employ  shall  be  un- 
necessarily increased."  * 

In  so  far  as  the  increase  of  danger  results  from  the  manner  in 
which  the  instrumentalities  are  used,  the  liability  of  the  employer 
in  those  cases  in  which  such  use  is  not  his  own  personal  act  (see  §  902, 
ante)  will  depend  upon  the  doctrines  discussed  in  the  subsequent, 
chapters  which  deal  with  the  defense  of  common  employment  in  its 
various  phases.  In  other  words,  the  doctrine  enunciated  at  the  be- 
ginning of  this  section  is  to  be  taken  as  subject  to  the  qualification 
that,  where  the  servant's  environment  became  more  hazardous  in  con- 
sequence solely  of  the  acts  or  omissions  of  a  fellow  servant  of  the  in- 
jured person,  a  breach  of  the  master's  duty  to  exercise  reasonable 
care  cannot  be  enforced  unless  that  fellow  servant  was  a  representa- 
tive or  vice  principal  of  the  master  in  the  sense  explained  in  those 
chapters.*  [The  nonliability  of  the  master  for  injuries  to  a  servant 
caused  by  dangers  created  by  the  progress  of  the  work  has  been  re- 

Goodman    v.    Richmond    &    D.    R.    Co.  Clarke  v.  Holmes    (1862)    7   Hurlst.  & 

(1886)    81  Va.  576;   Cwmphell  v.  Jones  N.  943,  31  L.  J.  Exch.  N.  S.  356,  8  Jur. 

(1910)   60  Wash.  265,  —  L.R.A.(N.S.)  N.  S.  992,  10  Week.  Kep.  405,  per  Cock- 

— ,  110  Pac.  1083.  burn,    Ch.    J. 

Many  other  cases  to  the  same  effect  A  master  cannot,   of  course,  be  held 

are  also  cited   in  the   chapters   dealing  liable  on  this  ground  where  the  clianges 

with  the  duty  of  inspection  and  the  doc-  in  evidence  do  not,  as  a  matter  of  fact, 

trine  of  nondelegable  duties.  increase    the    dangers    to    which    he    is 

^  Anglin  v.  Texas  &  P.  R.  Co.   (1894)  exposed.     See   Naylor  v.   New   York   G. 

9  C.  C.  A.  130,  23  U.  S.  App.  62,  60  d   3.  R.  R.   Co.    (1888)    33   Fed.   801, 

Fed.  553.  where   the   running   direction   of  trains 

"Where    a    servant    is    employed    on  was  altered, — an  arrangement  which,  as 

machinery,  from  the  use  of  which  dan-  the   court   pointed   out,   did  not   render 

ger  may  arise,  it  is  the  duty  of  the  mas-  the    hazards    from    misplaced    switches 

ter  to  take  due  care  to  use  all  reason-  any   greater   than   before, 

able  means  to  guard  against   and  pre-  *  In    Wood    v.    Canadian    P.    R.    Co. 

vent  any  defects  from  which  increased  (1899)  6  B.  C.  561,  the  court  used  some 

and    unnecessary    danger    may    occur."  unnecessarily  sweeping  language  in  re- 
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ferred  to  an  exception  to  the  rule  that  the  master's  duty  in  respect  to 
furnishing  proper  instrumentalities  is  a  continuing  one.'*]  It  is 
sufficient  to  mention  in  this  place  that  the  limitation  upon  the  doc- 
trine which  is  thus  introduced  is  greatly  narrowed  in  its  actual  scope, 
as  a  result  of  the  operation  of  the  theory  applied  in  all  the  American 
courts,  that  the  obligation  to  see  that  the  various  instrumentalities 
do  not  fall  below  the  legal  standard  of  safety  cannot  be  delegated  to 
an  agent  so  as  to  relieve  the  master  from  responsibility  for  its  ade- 
quate performance. 

The  secondary  obligations  indicated  by  an  analysis  of  the  elements 
involved  in  the  duty  to  keep  the  servant's  environment  reasonably 
safe  are  reducible  to  two  main  categories:  (1)  To  exercise  a  proper 
supervision  over  the  various  instrumentalities,  for  the  purpose  of  as- 
certaining whether  the  required  standard  of  safety  is  still  satisfied ; 
(2)  to  take  such  precautions  as  may  be  appropriate  under  the  circum- 
stances, to  the  end  that  the  servant  may  not  suffer  injury  from  an 
instrumentality  which  has  fallen  below  that  standard. 

The  first  of  these  obligations  will  form  the  subject  of  chapter  xliv. 
The  second  will  be  discussed  under  its  different  aspects  in  the  follow- 
ing sections. 

It  will  be  observed  that  these  two  obligations,  although  predicated 
independently  of  each  other,  are  intimately  connected  in  this  respect 
— that  no  legal  liability  can  exist  on  the  score  of  a  failure  to  remedy 
defects,  unless  and  until  the  master  has  obtained  knowledge,  actual 
or  constructive,  of  those  defects.    See  chapter  xliii.,  post. 

The  cases  do  not  bring  out  as  clearly  as  is  desirable  the  fact  that 
the  master's  liability  depends  upon  different  considerations,  accord- 
ing as  his  failure  to  obtain  knowledge  is  a  specific  issue  in  the  case 
or  not.  If  such  failure  is  relied  upon  and  demonstrated  to  be  due 
to  the  want  of  proper  care,  it  is  evidently  quite  unnecessary  to  in- 
jecting the  theory  of  plaintiff's  counsel,  common  employment,  not  that  this  con- 
that  there  was  a  constantly  recurrent  ception  is  entirely  discredited.  This 
duty  on  the  part  of  a  railway  company  conception  is  still  applicable  as  a  meas- 
to  keep  its  tracks  in  safe  condition,  ure  of  liability  wherever  the  business 
The  American  doctrine,  that  the  main-  in  question  is  managed  by  the  master 
tenance  of  safe  instrumentalities  is  a  himself,  or,  in  the  case  of  a  corporation, 
nondelegable  duty,  does  not,  as  will  be   by  the  directors. 

shown  hereafter  (chapter  Lxiv.,  post),  SaIn  Russell  v.  Lehigh  Valley  R.  Co. 
prevail  in  England  or  the  English  Col-  (1907)  188  N.  Y.  344,  19  L.R.A.(N.S.) 
onies.  But  the  essential  effect  of  this  344,  81  N.  E.  122,  the  court  said  that 
position  is  merely  that  the  conception  where  the  situation  was,  in  the  nature 
of  a  continuous  obligation  is  controlled  of  things,  a  changing  one,  there  was 
and  overriden  in  a  certain  class  of  no  continuing  duty  to  provide  a  safe 
■cases  by  the  operation  of  the  defense  of   place  for  the  workmen. 
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quire  into  tlie  character  of  the  master's  conduct  after  the  time  when 
he  should  have  been  in  possession  of  the  knowledge.  The  charge  of 
negligence,  operating  as  an  efficient  cause  of  the  accident,  is  com- 
pletely made  out,  and  the  action  is  thus  shown  to  be  maintainable 
without  proceeding  further.* 

But,  in  a  juridical  point  of  view,  it  is  also  possible  to  treat  a  neg- 
ligent failure  to  obtain  knowledge  as  equivalent  to  actual  knowledge 
(see  chapter  xliii.,  post),  and  the  knowledge  so  imputed  may  be  made 
the  starting  point  of  a  complaint  based  upon  the  theory  that  the  mas- 
ter was  culpable  in  not  doing  certain  things  after  he  obtained  notice 
of  the  conditions  to  be  dealt  with.  This  way  of  putting  the  logical 
situation  shows  that  there  is  some  want  of  precision  in  the  assertion 
that  the  question  whether  the  employer  is  negligent  in  furnishing  an 
unsafe  instrumentality  does  not  depend  solely  upon  the  fact  that  the 
instrumentality  is  known  by  him  to  be  a  dangerous  one,  but  must  be 
determined  by  considering  whether,  having  that  knowledge,  he  failed 
to  do  what  a  person  of  ordinary  care  would  have  done  under  similar 
circumstances.^  This  statement  is  strictly  correct  only  when  applied 
to  cases  in  which  the  obligations  arising  out  of  actual  knowledge  are 
in  question. 

1010.  [Ill]  Duty  to  abandon  the  use  of  an  abnormally  dang^erous 
instrumentality. —  Failing  the  adoption  of  one  or  other  of  the  methods 
by  which,  as  indicated  in  the  following  sections,  a  master  may  dis- 
charge his  duty  to  keep  the  servant's  environment  safe,  he  can  relieve 
himself  from  responsibility  only  by  discontinuing  altogether  the  use 
of  the  defective  instrumentality,  and  procuring  a  suitable  substitute 
therefor,^ 

*  Negligence,    aa    evidenced    by    the  Pac.    46;    Johnson  v.   Armour    (1883) 

omission  to  investigate  conditions,  with  5  McCrary,  629,  18  Fed.  490;  Johnson 

a  view  to  ascertaining  whether  active  v.    Boston    Tow-Boat    Co.     (1883)     135 

steps  for  the  protection  of  the  servants  Mass.  209,  46  Am.  Kep.  458;  Perry  v. 

should   be    taken,    is    discussed   in   the  Ricketts    (1870)    55    111.    234;    Weiden 

sections    dealing    with    the    duties    of  v.  Brtish  Eleotrio  Light  Go.   (1889)   73 

inspection,  and  of  inquiry  into  the  ca-  Mich.    268,   41   N.   W.   269;    Mason  v. 

pacity    of    servants    after    the    master  Richmond  &  D.  R.  Co.    (1892)    111  N. 

has    been    informed    of    circumstances  C.  482,  18  L.R.A.  845,  32  Am.  St.  Kep. 

tending  to  show  that  they  are  unfit  for  814,  16  S.  E.  698 ;  Mad  River  &  L.  E. 

their   positions.     Chapter   xliv.,   sxvi.,  R.    Co.   v.   Barb&r    (1856)    5   Ohio   St. 

post.  541,    67    Am.    Dec.    312;    Honifius    v. 

^FindlayBrewingCo.v. Bauer  {1893)  Chambersburg  Engineering  Co.    (1900) 

60  Ohio  St.  565,  40  Am.  St.  Eep.  686,  196  Pa.  47,  46  Atl.  259. 
35  N.   E.   55.  In  Louisville,  N.  A.  &  0.  R.  Go.  v. 

^Lake  Shore  &  M.  8.  R.  Co.  v.  Fitz-  Lynch   (1896)    147  Ind.  165,  34  L.R.A. 

Patrick  (1877)  31  Ohio  St.  479;  Atchi-  293,   44   N.   E.   997,   46   N.   E.   471,   it 

son,  T.  d  S.  F.  R.  Co.  v.  Sadler  (1887)  was  said  that  the  duty  to  discard  an 

38  Kan.   128,   5  Am.   St.  Eep.  729,  16  unsafe  boiler  was  imperative. 
M.  &  S.  Vol.  III.— 169. 
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1011.  [112]  Duty  to  remedy  defects  in  abnormally  dangerous  instru- 
mentalities which  are  not  disused. —  Except  in  so  far  as  it  may  be 
qualified  by  the  operation  of  the  rule  noticed  in  §  1016,  post,  the 
principle  is  well  settled  that  a  servant  may  recover  for  an  injury  re- 
ceived by  reason  of  the  fact  that  an  instrumentality  was  allowed  to 
remain  in  an  abnormally  dangerous  condition  for  an  unreasonable 
period  after  that  condition  was  brought  to  the  notice  of  the  master,  or 
by  proper  inspection  might  have  been  known  by  him.^    See  chapters 

In  Riley  v.  Baxendale  (1861)  6  Co.  v.  Cray  (1897)  19  Ind.  App.  565, 
Hurlst.  &  N.  445,  30  L.  J.  Exch.  N.  S.  48  N.  E.  803 ;  Lake  Erie  &  W.  B.  Co.  v. 
87,  9  Week.  Eep.  347,  the  defendant  MoHenry  (1894)  10  Ind.  App.  525,  37 
had  enlarged  the  size  of  trucks,  and  N.  E.  186;  Mastin  v.  Levagood  (1891) 
the  plaintiff  had  been  crushed  while  one  47  Kan.  36,  27  Am.  St.  Rep.  277,  27 
of  them  was  being  turned  on  a  turn-  Pac.  122;  Johnson  v.  Boston  Tow-Boat 
table  where  there  had  originally  been  Co.  (1883)  135  Mass.  209,  46  Am.  Rep. 
ample  room  to  work.  Pollock,  C.  B.,  458;  Holden  y.  Fitchhurg  B.  Co.  (1880) 
thought  that,  apart  from  the  question  129  Mass.  268,  37  Am.  Rep.  343;  War- 
of  the  proper  form  of  pleading,  the  ac-  den  v.  Old  Colony  R.  Co.  (1884)  137 
tion  could  not  have  been  maintained.  Mass.  204;  McDonald  v.  Chicago,  St. 
The  other  members  of  the  court  dis-  P.  M.  &  0.  R.  Co.  (1889)  41  Minn, 
cussed  the  case  merely  from  the  stand-  439,  16  Am.  St.  Rep.  711,  43  N.  W. 
point  of  the  correctness  of  the  pleadings.  380;  Deweese  v.  Meramec  Iron  Min. 
But  this  dictum  of  the  learned  Chief  Go.  (1895)  128  Mo.  423,  31  S.  W.  110, 
Baron  is  inconsistent  with  other  Eng-  affirming  (1893)  54  Mo.  App.  476; 
lish  cases,  except  in  so  far  as  it  may  Steeniurgh  v.  Thornton  (1895)  58  N. 
be  intended  to  assert  a  disability  to  J.  L.  160,  33  Atl.  380;  Keegan  v.  Wes- 
recover,  for  the  reason  that  the  risk  tern  R.  Corp.  (1853)  8  N.  Y.  175,  5* 
was  presumably  known  to  the  servant.    Am.   Dec.   476;    Scherer  v.   Holly   Mfg. 

It  has  been  laid  down  that  a  tool  or  Co.  (1895)  86  Hun,  37,  33  N.  Y.  Supp. 
implement  which  has  become  worn  and  205;  Mad  River  &  L.  E.  R.  Co.  v.  Bar- 
defective  by  use,  but  which  still  an-  6er  (1856)  5  Ohio  St.  541,  67  Am.  Dec. 
swers  its  purpose,  need;  not  be  cast  312;  Bennett  v.  Standard  Plate  Glass 
aside  as  dangerous  unless  there  is  some  Co.  (1893)  158  Pa.  120,  27  Atl.  874; 
apparent  cause  of  danger  in  its  con-  Bowers  v.  Union  P.  R.  Co.  (1885)  4 
tinued  use,  and  that  it  is  therefore  Utah,  215,  7  Pac.  251;  Norfolk  d  W. 
error  to  instruct  the  jury  that,  irre-  B.  Go.  v.  Ampey  (1896)  93  Va.  108. 
spective  of  any  probability  of  danger  or  25  S.  E.  226  (car  couplings  injured  in 
harm,  it  a  tool  was  defective,  and  such    a  wreck). 

defect  might  have,  by  the  use  of  ordi-  In  Pantzar  v.  Tilly  Foster  Iron  Min. 
nary  care  and  diligence,  been  known  Go.  (1885)  99  N.  Y.  368,  2  N.  E.  24, 
by  the  defendant,  the  defendant  is  liable  where  a  piece  of  a  clill  fell  upon  the 
to  the  plaintiff  for  the  injury  he  re-  plaintiff,  the  evidence  was  conflicting, 
ceived.  Little  Rock  &  Ft.  S.  B.  Co.  v.  On  the  part  of  the  defendant  it  tended 
Duffey    (1880)    35  Ark.  602.  to  show  that  the  cliff  was  composed  of 

1  Northern  P.  R.  Co.  v.  Herlert  gneiss,  a  mineral  naturally  marked  by 
(1885)  116  U.  S.  642,  29  L.  ed.  755,  6  seams,  joints,  and  foliations,  and  that 
Sup.  Ct.  Rep.  590;  Johnson  v.  Armour  defendant  was  in  the  frequent  and 
(1883)  18  Fed.  490;  Larsen  v.  Bloemer  continued  habit  of  causing  it  to  be 
(1909)  156  Gal.  752,  106  Pac.  62;  Den-  examined,  but  that  no  appearances  in- 
ver,  T.  &  Ft.  W.  R.  Co.  v.  Smock  dicating  immediate  danger  had  been 
(1897)  23  Colo.  456,  48  Pac.  681;  observed  before  the  accident.  Plaintiff's 
Krogg  V.  Atlanta  £  W.  P.  R.  Co.  (1886)  evidence  showed  that  a  large  crack 
77  Ga.  202;  Flynn  v.  Wahash,  St.  L.  parallel  with  and  about  10  feet  back 
t6  P.  R.  Co.  (1885)  18  111.  App.  235;  from  the  upper  angle  of  the  face  of  the 
Alton  Lime  &  Cement  Co.  v.  Calvey  cliff,  had  long  existed  and  was  plainly 
(1893)   47  111.  App.  343;  Indiana  Iron    visible;    that    the    superintendent    and 
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XLiii.-XLV.,  post,  as  to  the  scope  and  significance  of  this  proviso  as  to 
the  master's  knowledge.  What  shall  be  considered  an  unreasonable 
period  for  the  purposes  of  this  rule  is  a  question  of  fact  which  is 
primarily  for  the  jury.^  The  mere  fact  that  the  master  may  have  pro- 
foreman  were  warned  of  its  dangerous  ticular  portion  of  the  roof  by  timbers, 
character;  that  after  an  experiment  or  to  remove  it  by  blasting,  was  a  lack 
which  showed  that  it  was  increasing  in  of  ordinary  care. 

width,  they  still  took  no  precautions  to  In   Carlson  v.   Oregon,  Short  Line   & 

support    the    rock   while    the   workmen  XJ.   N.   R.    Co.    (1892)    21    Or.    450,   28 

were   engaged   under   it,   although   such  Pac.    497,   it   was   held   that   in   so   far 

precautions    were    practicable    and    fre-  as  the   danger  of  making  repairs   in  a 

quently  adopted   in  other  mines, — such  railroad  bridge  may  be  increased  by  the 

as    the    use    of    braces    of    timbers,    or  damaged    condition   of   the   track   from 

blasting  off  the  overhanging  rock;   also,  natural  causes,  a  trackman  assumes  the 

that   a   wall    would    have    furnished    a  risk   of   such   enhanced   danger;    but   if 

support   to   the    projecting  mass.     The  it  were  increased  by  the  neglect  of  the 

plaintiff's  evidence  also  tended  to  show  master   to   use   proper   care  before   the 

that   the   rock   broke    off   at   the   place  storm  to  keep  the  bridge  in  repair,  or 

where  the  crack  had  been  observed,  and  to  ascertain  the  condition  of  the  track 

that,    with    the    fall,    the    crack    disap-  or  bridge   after  the   storm,   or  to  take 

peared.      The    court    upheld    a    verdict  such     due     and     proper     precautionary 

for    the    plaintiff,    saying:       "It,    must  measures    to    prevent    accidents    to    its 

therefore  be  assumed  from  the  verdict  employees  as  the  exigencies  of  the  situa- 

of  the  jury  that  it  was  determined  that  tion  might  require,   such  risks  are  not 

the  rock  fell  from  a  cause  of  which  the  assumed.     The   fact   that   he   knew   the 

defendant    had    notice,    and    that    pre-  track  to  be  in  a  dilapidated  condition 

cautions    which    would   have    prevented  and  out  of  repair  will  not  relieve  the 

the  injury  were  not  adopted,  although  master  from  the  discharge  of  his  duty 

they  were  practicable,  and  of  easy  and  in  the  premises. 

safe  application."  In  Qwincy  Coal  Co.  v.  Hood  (1875) 
In  Union  P.  R.  Co.  v.  Jarvi  (1892)  77  111.  68,  it  was  said  that  if  the  de- 
3  C.  C.  A.  433,  10  U.  S.  App.  439,  53  fendant  company's  superintendent  had 
Fed.  65,  70,  the  roof  in  a  dip  slope,  received  notice  of  the  dangerous  con- 
where  the  accident  happened,  was  com-  dition  of  the  roof  of  one  of  the  gang- 
posed  of  clay  rock  about  3  feet  thick,  ways  in  its  mine,  long  enough  before 
which  defendant's  inspectors  knew  to  the  accident  to  have  given  time  to  re- 
be  a  treacherous  rock  needing  constant  pair,  this  was  sufficient  to  make  the 
watching,  as  it  was  of  a  kind  that  water  company  liable  for  an  injury  caused 
disintegrated;  while  the  only  way  it  by  the  fall  of  the  roof, 
could  be  properly  tested  was  by  sound-  If  a  foreign  car  comes  to  a,  company 
ing  it  with  the  hand,  or  a  pick  or  cane,  with  defects  visible,  or  discoverable  by 
It  had  not  been  so  tested  or  sounded  ordinary  inspection,  it  should  either  re- 
for  weeks,  although  the  chief  inspector  fuse  to  receive  it,  or  immediately  repair 
testified  that  it  needed  watching;  that,  it  sufficiently  to  make  it  reasonably 
through  the  greater  part  of  this  dip  safe.  Chicago,  St.  L.  &  P.  R.  Go.  v. 
slope  the  roof  had  proved  so  poor  that  Fry  (1891)  131  Ind.  319,  28  N.  E.  989; 
the  defendant  had  supported  it  with  Atchison,  T.  &  S.  P.  R.  Co.  v.  Myers 
timber;  that  it  had  not  done  so  at  (1894)  11  C.  C.  A.  439,  24  U.  S.  App. 
this  point ;  and  that,  at  a  point  but  a  295,  63  Fed.  793 ;  Gottliel  v.  Neio  York, 
few  feet  distant,  where  the  two  slopes  L.  E.  d  W.  R.  Co.  (1885)  100  N.  Y. 
joined,  this  rock  had  so  crumbled  and  462,  3  N.  E.  344.  See,  further,  chapter 
fallen  that  defendant  had  blasted  it  all  XLV.,  post. 

down  and   removed  it,  two  months  be-  ^A   verdict   finding   a   railroad    com- 

fore ;  there  was  also  testimony  that  the  pany  liable  for  the  death  of  a  brakeman 

roof  at  the  place  of  the  accident  had  killed    while    making    a    coupling,    by 

long  been  wet.     It   was   held  to  be   a  steel  rails  which  projected  over  the  end 

fair  question  for  the   jury  whether  or  of    a   flat    car,   will   not   be   set    aside, 

not   the    failure    to    protect    this    par-  where  the   conductor  in  charge   of  the 
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vided  for  an  effective  system  of  inspection  is  wholly  immaterial  after 
any  particular  risk  has  been  found  to  exist.     Inspection  is  merely  a 

preliminary  proceeding  which  is  necessary  to  enable  the  master  to 
ascertain  whether  the  instrumentalities  are  defective  or  not,  and, 

train  observed  the  position  of  the  rails  eriy  nonsuited  for  the  reason  that  there 

thirty  hours  before  the  accident.     Cor-  was  no  evidence  that  a  car  had  been  out 

Mn  V.  Winona  &  St.  P.  R.  Co.   (1896)  of  repair  a  suflBcient  length  of  time  to 

64  Minn.  185,- 66  N.  W.  271.  justify  the  jury  in  finding  that  the  de- 

A  railvpay  company  vrhich  had  actual  fendant  knew  of  its  condition,   or  was 

notice   of   the   defective  condition  of   a  negligent  in  not  ascertaining  it.     The 

foreign  car,  several  hours  before  a  serv-  court   of   appeals    ( [1897]    151    N.    Y. 

ant   was   injured  in   handling   it,   may  579,  45  N.  E.  1028),  however,  said  that, 

properly   be   found   liable.     Denver,   T.  as  the  defendant  had  notice  on  Satur- 

d  Ft.  W.  B.  Co.  v.  Smook   (1897)    23  day  that  the  car  was  out  of  order,  the 

Colo.  456,  48  Pac.  681.  fact   that    an    accident    occurred    from 

An  instruction  from  which  the-  jury  its  use  on  the  following  Monday  was 
would  be  justified  in  believing  that  some  evidence  of  negligence, 
the  defendant  would  be  chargeable  with  In  Knapp  v.  Siouw  City  &  P.  B.  Co. 
negligence  only  in  case  an  appliance  (1887)  71  Iowa,  41,  32  N.  W.  18,  a 
became  defective  so  often  that  the  con-  request  of  defendant  for  the  following 
dition  could  be  described  as  habitual  instruction  was  held  to  have  been  right- 
is  erroneous.  Sheheck  v.  National  ly  refused  for  the  reason  that  it  failed 
Cracker  Co.  (1903)  120  Iowa,  414,  94  to  present  the  thought  that  defendant's 
N.   W.   930.  employees  used  proper  care  in  the  in- 

An  employer  who  knew  that  his  ma-  spection  of  the  road,  and,  in  the  exer- 

chinery  was  defective,  several  weeks  be-  cise   of   such   care,   there   was   "an    ap- 

fore    an    accident   to    an    employee,    is  parent    necessity"    discovered    by   them 

negligent,   where   he   fails,   without   ex-  to  make  the  repairs  required:     "If  the 

cuse,    to    make    the    necessary    repairs,  jury  find  from  the  testimony  that  the 

Romona   Oolitic   Stone    Co.   v.   Phillips  officers  of  the  defendant  employed  skil- 

(1894)    11  Ind.  App.  118,  39  N.  E.  96.  ful   and   competent  men   to   look   after 

Two  weeks   is   an   unreasonable  time  and  keep  in  repair  its  track,  and  fur- 

for  a  railroad  company  to  allow  piles  nished  the  requisite  men  and  material 

of  gravel,  used  in  ballasting,  to  remain  to  do  the  work  and  keep  the  track  in 

between   its   tracks   in   its  yards   at  a  good   repair,    and   if   you   further    find 

division  station.    Hurst  v.  Kansas  City,  from  the  testimony  that  the  track  was 

P.   &   Or.   B.   Co.    (1901)    163  Mo.   309,  frequently  inspected  by  them,  and  that 

85  Am.  St.  Rep.  539,  63  S.  W.  695.  the  old  ties  were  taken  out  and  replaced 

It  is  not  error  to  allow   a  plaintiff  by  new  ties  as  often  as  there  was  any 

to  prove  that  a  defective  switch  which  apparent    necessity    for    so    doing,    you 

•caused   a   derailment   had   been   in   the  cannot  find  that  the  defendant  was  neg- 

same  condition  for  several  weeks  previ-  ligent  in  keeping  and  maintaining  its 

ously.     Kansas   City,   M.   <&  B.  R.   Co.  tracks." 

V.    WeU    (1893)    97   Ala.    162,    11   So.        In  Norfolk  &   W.  R.   Co.   v.   Qilman 

888.  (1891)  88  Va.  239,  13  S.  E.  475,  a  rail- 

A   verdict   for   the   plaintiff   is   war-  road  had,  for  four  years,  kept  a  chained 

ranted,  where  a  spring,  intended  to  au-  log  at  the  end  of  a  wharf  to  arrest  its 

tomatically   lower   a   gate   in   front   of  cars,    instead   of   providing   a   stronger 

the  shaft  of  an  elevator  used  by  plain-  structure,  fit  for  such  a  purpose.     The 

tiflf  while  acting  as  porter  for  defend-  court  said:     "Was  not  this  negligence? 

ant,  was  left  out  of  repair  by  defendant  The  structure  was  temporary  only,  and 

for    three    weeks    after    being    notified  not  safe.     This  was  known  to  the  com- 

thereof.      Larkin  v.   Washington   Mills  pany,  as  better  timbers  were  ordered; 

Co.    (1899)    45  App.  Div.   6,   61  N.  Y.  and  yet,  knowing  the  danger,  and  ad- 

Supp.  93.  vised  of  the  need,   days   were   allowed 

In  Doing  v.  New  York,  0.  &  W.  B.  to  run  into  weeks,  weeks  into  months, 

Go.  (1893)  73  Hun,  270,  26  N.  Y.  Supp.  months   into  years,   and  still  the  tem- 

405,  the  plaintiff  was  held  to  be  prop-  porary   and   unsafe   structure   had   not 
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wlien  it  has  served  its  purpose  by  disclosing  an  imperfection,  other 
obligations  come  into  play.  "It  is  not  sufficient  to  be  simply  caution- 
ary, when  a  manifest  danger  exists  that  may  and  ought  to  be  re- 
moved." * 

Some  authorities  have  undertaken  to  apply  the  converse  of  this 
principle,  in  a  form  which  would  relieve  the  master  from  liability, 
unless  his  knowledge,  actual  or  constructive,  was  obtained  sufficiently 
long  before  the  injury  was  received  to  have  enabled  him  to  adopt  re- 
medial measures.*     But  these  cases  do  not,  it  is  submitted,  take 


been  replaced  by  the  permanent  and 
substantial  contrivance  in  use  else- 
where, and  which,  if  it  had  been  in  place 
on  this  wharf,  would  have  arrested, 
without  danger,  these  slowly  moving 
cars.  This  was  negligence,  beyond  ques- 
tion." 

S  Bean  v.  Western  'North  Carolina  R. 
Co.  (1890)  107  N.  C.  731,  12  S.  E. 
600.  There,  the  fact  that  a  railroad 
company  employed  a  track  walker, 
whose  duty  it  was  to  examine  and  see, 
just  after  a  train  had  passed  a  danger- 
ous point,  whether  rock  had  fallen, 
was  held  to  be  no  excuse  for  allowing 
a  mass  of  rock  to  remain  in  such  a 
position  and  condition  that  it  fell  upon 
the  track  and  injured  an  employee, 
where  the  danger  was  obvious. 

4  Common-law  rulings  to  this  effect 
are:  Ershine  v.  China  Valley  Beet- 
Suga/r  Go.  (1895)  71  Fed.  270;  John- 
son V.  Armour  (1883)  5  McCrary,  629, 
18  Fed.  490;  Alabaster  Go.  v.  Lonergan 
(1900)  90  111.  App.  353;  Pavey  v.  St. 
Louis  &  8.  F.  R.  Co.  (1900)  85  Mo. 
App.  218;  Walls  v.  People's  R.  Go. 
(1911)  —  Del.  Super.  — ,  80  Atl. 
355;  Enema  v.  MacGowan-Finnegan 
Foundry  &  Mach.  Co.  (1910)  158  111. 
App.  636 ;  Elmore  v.  Seaboard  Air  Line 
R.  Go.  (1902)  130  N.  C.  506,  41  S.  E. 
786,  rehearing  granted  in  (1902)  131 
N.  C.  569,  42  S.  E.  989,  affirmed  on 
rehearing  in  (1903)  132  N.  C.  865, 
44  S.  E.  620. 

Other  decisions,  in  which  the  same 
view  has  been  explicitly  adopted,  have 
been  rendered  in  construing  the  em- 
ployers' liability  act  of  Alabama.  But, 
as  the  measure  of  the  employer's  duty 
has  been  declared  to  be  essentially  the 
same  under  that  act  as  under  the  com- 
mon law  (Wilson  v.  Louisville  &  N.  R. 
Go.  [1887]  85  Ala.  269,  4  So.  701), 
these  rulings  may  be  appropriately  re- 
ferred to  here. 


Mere  notice  of  a  defect,  in  a  machine 
or  appliance,  it  has  been  said,  will  not 
render  an  employer  liable  for  negli- 
gence in  failing  to  remedy  it,  unless  he 
had  reasonable  time  and  opportunity 
for  doing  so  after  receiving  the  notice. 
Seaboard  Mfg.  Go.  v.  Woodson  (1891) 
94  Ala.  143,  10  So.  87  (1892)  98  Ala. 
378,  11  So.  733,  holding  that  a,  com- 
plaint is  demurrable,  which  merely  al- 
leges that  a  defect  was  known  to  some 
person  intrusted  by  the  master  with 
the  duty  of  seeing  that  the  "ways, 
works,  machinery,  or  plant  were  in 
proper  condition"  (Code,  §  2590),  and 
fails  to  state  how  long  before  the  ac- 
cident the  defect  was  so  known. 

In  United  States  Rolling  Stock  Co. 
V.  Weir  (1892)  96  Ala.  396,  11  So. 
436,  it  was  held,  following  this  ease, 
that  an  instruction  to  the  effect  that 
the  jury  must  find  for  the  plaintiff 
if  the  defect  which  caused  the  injury 
was,  or  with  proper  diligence  might 
have  been,  known  to  the  defendant,  or 
his  agents  at  the  time  the  injury  was 
suffered,  is  erroneous.  The  defendant 
must  have  had  sufficient  time  to  remedy 
the  defect,  after  its  discovery,  before 
he  can  be  chargeable  with  negligence 
in  failing  to  effect  the  remedy. 

The  same  view  reappears  in  the  ruling 
that  defects  in  a  track,  when  they  arise, 
do  not  at  once  fasten  a  liability  upon 
the  railroad  company.  It  is  only  after 
they  have  existed  long  enough  for  dili- 
gent supervision  to  discover  and  remedy 
them,  that  liability  attaches.  Kansas 
City,  M.  &  B.  R.  Co.  v.  Webb  (1892) 
97  Ala.  162,  11  So.  888. 

"Mere  knowledge  of  a  dangerous 
situation,  without  more,  will  not  show 
culpability.  There  must  be  time  to  re- 
move or  relieve  the  danger."  Abbott 
v.  Marion  Min.  Co.  a905)  112  Mo. 
App.  550,  87  S.  W.  110, 
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proper  account  of  the  fact  that  the  servant  is,  for  the  purposes  of  the 
argument,  to  be  considered  as  having  no  knowledge  of  the  defective 
conditions,  since  it  would  otherwise  be  a  controlling  issue  whether  he 
would  be  precluded  from  recovering,  on  the  ground  of  an  assumption 
of  the  risk  or  of  contributory  negligence.  That  it  is  always  a  mate- 
rial question  whether  the  master  exercised  reasonable  care  and  dili- 
gence in  removing  a  danger  after  he  had  knowledge  of  its  existence 
may  be  conceded.*  But  it  seems  inequitable  and  unreasonable  to 
declare  that  the  servant  should  always  be  the  one  to  suffer,  simply 
because  the  employer  has  been  reasonably  prompt  in  taking  the  neces- 
sary steps  for  the  repair  of  the  defective  instrumentality.  The  true 
rule,  it  is  submitted,  is  that  the  duty  of  the  master  under  these  cir- 
cumstances is  not,  as  a  matter  of  law,  fully  discharged,  unless  he  at 
least  sees  that  the  servant  is  notified  of  the  danger  to  which  he  will 
be  exposed  while  the  abnormal  conditions  to  which  that  danger  is 
owing  are  being  rectified.  See  §  1016,  post.  This  would  seem  to  be 
the  rationale  of  a  ruling  by  the  supreme  court  of  Pennsylvania  that, 
where  an  employer  is  informed  that  certain  machinery  upon  his 
premises,  out  of  sight  of  his  employees,  is  in  a  dangerous  condition, 
and  he  takes  steps  to  renew  it,  but,  before  such  renewal  is  made,  one 
of  the  employees,  having  no  notice  of  the  dangerous  condition  of  the 
machinery,  is  injured  by  its  breaking,  in  the  ordinary  course  of  his 
employment,  the  question  of  the  employer's  negligence  is  for  the 
jury.' 

[That  there  is  any  interval  of  immunity  between  the  time  when 
the  master  is  apprised  of  the  defect  and  the  time  when  he  can  with 
due  diligence  make  the  place  safe  has  been  expressly  denied.'] 

As  to  the  duty  of  a  master  after  he  has  become  aware  of  facts  tend- 
ing to  show  that  a  servant  is  unfit  for  his  duties,  see  chapter  xlvi., 
post. 

As  to  the  duty  to  remedy  defects,  under  the  employers'  liability 
act,  see  chapter  lxxiv.,  post. 

5  Alton  Lime  &  Cement  Co.  v.  Calvey  the   road   was   unsafe,   but   not   impas- 

(1893)    47  111.  App.  343.  sable,    and    yet    they    should    place    an 

^Murphy  v.   Crossan    (1881)    98  Pa.  employee    upon    the    road,    and    suffer 

495.      See    also    Indianapolis    &    C.    R.  him,    in    ignorance    of    said    defect,    to 

Co.  V.  Love   (1858)    10  Ind.  554,  where  attempt  to  operate  it,  and  injury  should 

the  court  remarked :     "If  a  defect  exist-  thereby   result  to   him,   certainly  there 

ed   in   the   road,   which   was   known   to  would  be  a  liability." 

the  company,  but  which  it  was  impos-  ''  Franch     v.     American     Tartar     Co. 

sible  for  them   to   immediately   remove  (1904)  91  App.  Div.  571,  87  N.  Y.  Supp, 

or  remedy,  and  in  consequence  thereof  219. 
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1012.  [113]  Duty  to  change  the  positions  of  dangerous  substances. — 
TJnder  certain  circumstances,  the  appropriate  remedy  which  suggests 
itself  is  the  transfer  of  some  substance  to  a  new  position  where,  for 
Yarious  reasons  determined  by  its  properties  and  character,  it  will  no 
longer  expose  the  servant  to  undue  hazard.^ 

1013.  [114]  Duty  to  abstain  from  ordering  servants  to  work  in  po- 
sitions where  the  abnormal  conditions  will  endanger  them. — To  refrain 
from  giving  orders  which  will  require  a  servant  to  put  himself  in  such 
a  position  that  he  will  be  subjected  to  the  risk  of  injury  from  a  de- 
fective instrumentality  is  a  duty  the  breach  of  which  is  no  less  cul- 
pable than  the  breach  of  the  analogous  duty  of  abandoning  the  use  of 
the  defective  instrumentality.^  On  the  other  hand,  the  master's  duty 
is  discharged  if,  pending  the  execution  of  repairs,  he  takes  temporary 
measures  which  will  prevent  servants  from  having  access  to  the  dan- 
gerous instrumentality.^ 


1  This  point  of  view  is  illustrated  by 
such  decisions  as  those  in  which  the 
master  has  been  held  liable  for  injuries 
received  by  servants  who  have  been  put 
to  work  in  places  where  there  are  un- 
■exploded  charges  of  blasting  powder. 
'Neveu  v.  Sears  (1892)  155  Mass.  303, 
29  N.  E.  472;  Alton  Lime  &  Cement  Go. 
V.  Calvey  (1893)   47  111.  Add.  343. 

Or  who  have  fallen,  wnen  they  were 
oising  a  stairway  which  had  been  moved, 
and  put  in  such  a  position  as  to  be  in- 
secure for  anyone  who  stepped  on  it. 
Tendrup  v.  John  Stephenson  Go.  (1889) 
51  Hun,  462,  3  N.  Y.  Supp.  882,  affirmed 
in   (1890)   121  N.  Y.  681,  24  N.  E.  1007. 

Or  who,  while  working  on  a  train, 
have  come  into  collision  with  a  struc- 
ture or  other  object  in  dangerous  prox- 
imity to  a  railway  track.  Chicago  & 
I.  R.  Co.  V.  Russell  (1887)  91  111.  298, 
53  Am.  Rep.  54;  Louisville  &  N.  R.  Go. 
V.  Filbern  (1869)  6  Bush,  574,  99  Am. 
Dec.  690;  Texa^  da  P.  R.  Go.  v.  Hohn 
(1892)  1  Tex.  Civ.  App.  36,  21  S.  W. 
'942. 

Or  who  have  been  struck  by  a  mass 
■of  ice  and  snow  which  fell  on  them  from 
a  roof  where  it  had  accumulated.  Dugal 
V.  People's  Bamk   (1899)    34  N.  B.  581. 

If  a  railroad  track  is  constructed  in 
such  a  manner  that  rocks  overhang  it, 
or  loose  rocks  are  imbedded  in  the 
fiiopes  of  cuts  through  which  it  runs,  in 
such  a  position  that  they  may  be  dis- 
placed by  the  action  of  the  elements  and 
precipitated  upon  the   track,  it  is   the 


duty  of  the  company  either  to  remove 
them  or  to  take  other  adequate  precau- 
tions to  guard  against  danger  and  ren- 
der the  track  reasonably  safe.  Clune 
V.  Ristine  (1899)  36  C.  C.  A.  450,  94 
Fed.  745  (Sanborn,  J.,  dissented).  See 
also  Bean  v.  Western  North  Carolina  R. 
Co.  (1899)  107  N.  C.  731,  12  S.  E.  600, 
cited  in  note  3  to  preceding  section. 

1  "If  a  place  is  dangerous  and  unsafe, 
it  is  wrong  for  the  master  to  knowingly 
send  the  servant  into  it,  whether  it  be- 
came unsafe  through  the  act  of  the 
master  or  from  some  other  cause."  Dean 
V.  Kansas  City,  C.  &  S.  R.  Co.  (1911) 
156  Mo.  App.  634,  137  S.  W.  603. 

A  master  who  is  notified  that  posts 
upon  which  girders  are  to  be  set  are  in- 
securely fastened  is  guilty  of  little  less 
than  criminal  negligence  in  sending  car- 
penters to  work  upon  them,  without  bra- 
cing them.  Herdler  v.  Buck's  Stove  & 
Range  Co.  (1896)  136  Mo.  3,  37  S.  W. 
115.  See  also  Elledge  v.  National  City 
&  0.  R.  Co.  (1893)  100  Cal.  282,  38 
Am.  St.  Rep.  290,  34  Pac.  720  (bank  of 
earth  caved  in,  defendant's  represen- 
tative being  fully  aware  of  its  condi- 
tion) ;  Deweese  v.  Meramec  Iron  Min. 
Co.  (1895)  128  Mo.  423,  31  S.  W. 
110,  affirming  without  comment  (1893) 
54  Mo.  App.  476  (laborer  put  to  work 
under  slope  down  which  pebbles  and 
stones  were  constantly  falling).  See 
also  Consolidated  Ice  Mach.  Co.  v. 
Kiefer  (1888)  26  111.  App.  466. 

2  A  jury  is  warranted  in  finding  that 
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1014.  [115]  Duty  to  furnish  appliances  which  will  render  the  ab- 
normal conditions  less  dangerous.— Sometimes  the  duty  to  remove  the- 
cause  of  the  danger  may  take  the  form  of  a  duty  to  furnish  special  ap- 
pliances, in  view  of  the  possibility  that  the  servant  may  be  occasional- 
ly exposed  to  dangers  against  which  those  appliances  will  be  an  ade- 
quate protection.^ 

1015.  [116]  Liability  of  the  master  after  the  remedy  has  been  ap- 
plied.—  The  extent  of  the  master's  liability  for  injuries  caused  by  an 
instrumentality  which,  at  the  time  of  the  accident,  had  been  again 
brought  into  service  after  having  been  withdrawn  from  use  for  the 
purpose  of  restoring  it  to  its  normal  condition  will  obviously  depend 
upon  whether  the  remedial  measures  adopted  by  him  or  his  agents- 
have,  as  matter  of  fact,  resulted  in  rendering  it  reasonably  safe,  in  so- 
far  as  that  can  be  effected  by  the  exercise  of  ordinary  care.* 

As  to  the  effect  of  the  master's  specific  promise  to  remedy  the  dan- 
gerous conditions,  see  chapter  lv.,  post. 


car  inspectors  who,  upon  finding  the 
steps  at  the  rear  end  of  a  sleeping  car 
to  be  broken,  remove  them  and  do  not 
condemn  the  car  as  being  in  an  unfit 
condition  to  be  left  in  the  train,  are 
negligent  if  they  fail  to  secure  the  plat- 
form gate  in  such  a  manner  as  entirely 
to  prevent  the  egress  of  persons  from 
the  interior  of  the  car.  Cameron  v. 
Great  Northern  R.  Co.  (1898)  8  N.  D. 
124,  77  N.  W.  1016. 

1  Thus,  as  a  railroad  company  is 
bound  to  know  that  foreign  cars  may 
often  have  drawheads  of  different 
heights,  and  to  appoint  inspectors  to 
ascertain  the  existence  of  tnis  as  well  as 
other  dangers  incident  to  the  handling 
of  such  cars,  it  is  error  to  rule  that  the 
want  of  the  crooked  links  which  are 
necessary  for  the  safe  coupling  of  such 
cars  is  one  of  the  risks  assumed  by  a 
brakeman.  Bennett  v.  Greenwich  &  J. 
li.  Co.  (1895)  84  Hun,  216,  32  N.  Y. 
Supp.  457. 

1  Chicago  d  N.  W.  R.  Co.  v.  Delaney 
(1897)  169  111.  581,  48  N.  E.  476,  af- 
firming (1896)  68  111.  App.  307;  Pio- 
neer    Cooperage     Co.     v.     Romanowicz 

(1899)  85     111.     App.     407,     affirmed 

(1900)  186  111.  9,  57  N.  E.  864  (but 
not  on  this  point  explicitly). 

An  employer  is  not,  as  matter  of  law, 
free  from  negligence  toward  an  em- 
ployee injured  by  the  fall  of  a  freight 
elevator,  although  it  had  just  been  re- 


paired by  an  expert,  where  it  was  of  a 
rather  poor  class  of  elevators,  and  the 
manager  in  charge  knew  of  defects- 
which  were  not  repaired  at  all.  Ooggin 
V.  D.  M.  Osborne  &  Co.  (1896)  115  CaL 
437,  47  Pac.  248. 

The  falling  of  the  roof  of  a  mine  is- 
not  one  of  the  ordinary  hazards  of  the 
service  of  a  driver  therein,  where  the- 
employer,  upon  notice  of  the  condition 
of  the  roof,  had  appointed  a  timberman 
to  secure  it,  and  the  roof  had  been  left 
in  an  insecure  condition.  Consolidated' 
Coal  Co.  V.  Seheiler  (1896)  65  111.  App. 
304. 

Where  a  locomotive  boiler  explodes^ 
killing  the  fireman,  and  there  is  evi- 
dence that  the  engine  was  frequently 
taken  to  the  repair  shops  for  repairs, 
that  it  would  not  hold  water  nor  sus- 
tain a  full  head  of  steam,  the  question, 
of  the  employer's  negligence  is  one  of 
fact  for  the  jury.  Eirkpatrick  v.  Neuj 
York  C.  &  E.  R.  R.  Co.  (1879)  79  N. 
Y.  240. 

The  operator  of  a  pulp  mill  is  not,  as- 
a  matter  of  law,  negligent  in  requiring 
an  employee  to  use  a  mended  circular 
saw,  where  it  had  been  worked  for  a 
month  and  did  not  appear  to  be  weaker 
at  the  mended  point  than  at  any  other, 
or  to  have  broken  at  that  point  or  in 
consequence  of  its  mended  condition.- 
Lau  V.  Fletcher  (1895)  104  Mich.  295, 
62  N.  W.  357. 


§  1016]         MASTER'S  DUTIES  DEEMED  TO  BE  CONTINUOUS. 


2697 


1016.  [117]  Duty  to  warn  the  servant  as  to  the  existence  of  abnor- 
mal dangers. — Where  the  servant  is  not  safeguarded  by  immediate 
abandonment  of  the  use  of  the  defective  instrumentality,  or  by  its 
immediate  restoration  to  a  condition  of  normal  safety,  it  is  clearly  the 
duty  of  the  master  to  -waxn  the  servant  of  the  danger  to  vs^hich  he  will 
be  exposed,  unless  he  is  known  to  have  received  information  as  to  this 
from  other  sources.'^    See  chapter  xlix.,  post. 

The  obligations  of  remedying  defects  and  of  warning  the  servant 
of  the  existence  of  those  defects  are  sometimes  spoken  of  as  being 
strictly  alternative  in  their  nature,  as  though  the  master  could  relieve 
himself  of  responsibility  by  discharging  either  of  them.^  But  this 
way  of  putting  the  case  is  not  a  strictly  accurate  one.     In  the  first 


iJt  is  negligence,  as  matter  of  law, 
to  leave  the  track  in  an  exposed  place 
like  a  gorge,  where  it  is  specially  liable 
to  be  injured  by  a  rain  storm,  without 
a  guard  for  ten  hours  after  the  storm 
is  over.  Hardy  v.  North  Carolina  C.  B. 
Go.  (1876)  74  N.  C.  734. 

2  "If  the  master  knew,  or  under  the 
circumstances  ought  to  have  known, 
that  a  machine  in  use  was  out  of  re- 
pair and  dangerous,  it  was  his  duty  to 
see  that  it  was  put  in  proper  repair,  or 
to  warn  those  using  it  of  the  danger, 
if  they  were  ignorant  of  it."  Rice  v. 
King  Philip  Mills  (]887)  144  Mass. 
229,  59  Am.  Eep.  80,  11  N.  E.  101; 
Louisville,  N.  A.  d  C.  R.  Co.  v.  Bates 
(1897)   146  Ind.  564,  45  N.  E.  108. 

To  same  effect  see  Findlay  Brewing 
Co.  V.  BoAier  (1893)  50  Ohio  St.  565,  40 
Am.  St.  Rep.  686,  35  N.  B.  55;  Alton 
Lime  &   Cement  Co.  v.  Calvey    (1893) 

47  111.  App.  343;  Denver,  T.  &  Ft.  W. 
R.  Co.  V.  Smook   (1897)    23  Colo.  456, 

48  Pac.  681;  Carlson  v.  Oregon  Short 
Line  &  U.  2V.  R.  Go.  (1892)  21  Or.  450, 
28  Pac.  497;  Rttddy  v.  George  F.  Blake 
Mfg.  Co.  (1910)  205  Mass.  172,  91  N. 
E.  310;  Mitchell  v.  Comanche  Cotton 
Oil  Co.  (1908)  51  Tex.  Civ.  App.  506, 
113  S.  W.  158;  Barrett  v.  Banner 
Shingle  Co.  (1906)  45  Wash.  12,  87  Pac. 
919. 

In  Henry  v.  Lake  Shore  &  M.  8.  R. 
Co.  (1882)  49  Mich.  495,  13  N.  W.  832, 
the  negligence  relied  upon  and  at- 
tempted to  be  proved  was  that  a  suf- 
ficient number  of  men  was  not  employed 
upon  a  certain  section  of  a  railway  to 
give  proper  notice  to  approaching  trains 
in  case  of  an  accident,  and  to  make 
the  repairs  within  such  reasonable  time 


as,  at  that  season  of  the  year,  would 
be  required  by  ordinary  prudence,  un- 
der all  the  existing  circumstances  and 
in  view  of  the  probable  dangers  of  in- 
jury. The  court  said:  "In  behalf  of 
the  company  it  was  argued  that  the 
company  owed  no  duty  to  its  employees 
to  repair  this  track  within  any  specified 
time,  or  at  all;  that,  as  to  its  employees, 
it  might  leave  the  track  in  an  impassible 
condition,  while  its  duty  to  the  public 
would  be  very  different;  and  that  the 
duty  it  owed  its  employees,  in  such  a 
case,  was  to  give  them  sufiicient  notice- 
of  the  danger,  so  that  they  might  not 
receive  any  injury  in  consequence  there- 
of. This  position  would  seem  to  be  un- 
answerable. The  company  owes  a  duty 
to  the  public  to  keep  its  track  in  a  safe 
and  suitable  condition,  and  also  to  run 
its  trains  with  regularity  and  despatch 
over  the  same,  for  the  carriage  and 
transportation  of  passengers  and 
freight.  In  so  far  as  its  employees  are 
concerned,  if  the  track  is  injured,  and 
thereby  becomes  unsafe,  the  company  ia 
under  no  obligation  to  repair  the  same. 
It  must,  however,  give  them  due  and 
timely  notice  of  the  injury,  so  that  dan- 
ger may  be  averted,  and  having  given 
such  notice,  may  take  whatever  time  it 
may  deem  proper  to  repair  the  same.  If 
the  injury  is  such  a  one  as  to  prevent 
the  running  of  trains  over  that  part  of 
the  track,  when  proper  notice  thereof 
is  given,  the  company  may  take  such 
time  to  repair  the  same  as  it  pleases, 
even  an  unreasonable  time,  and  its  em- 
ployees cannot  call  it  to  account  there- 
for. If  the  company  owes  a  duty  to  its 
employees  to  keep  the  track  in  a  good, 
safe,  and  suitable  condition,  upon  which 
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place,  it  involves  the  hypothesis  that  it  is  a  matter  of  legal  presump- 
tion that  the  effect  of  a  warning  is  to  transfer  the  responsibility  to 
the  servant,  or  disable  him  from  recovering  damages  for  the  reason 
that  his  continuance  of  work  after  having  thus  acquired  a  knowledge 
■of  the  conditions  charges  him  with  an  acceptance  of  the  risk  or  with 
contributory  negligence.  This  hypothesis  cannot  be  entertained  as 
to  all  jurisdictions.  See  chapters  l.,  li.,  and  liii.,  post.  Another 
objection  to  the  statement  in  question  is  that  it  involves  the  unwar- 
rantable proposition  that  an  employer  who  proceeds  to  remedy  a  de- 


they  could  run,  propel,  and  manage  its 
locomotives  and  trains  of  cars,  as 
•charged,  and  if  the  company  must,  at  all 
times,  have  a  sufficient  force  of  men  on 
hand  to  repair  in  case  of  casualties  of 
this  kind,  within  even  a  reasonable  time, 
the  question  at  once  arises.  By  what 
standard  shall  these  things  be  de- 
termined? If  a  rail  is  broken,  must 
the  force  be  sufficient  to  repair  the  track 
Tjefore  the  arrival  thereat  of  the  next 
train  ?  If  so,  then  a  much  larger  force 
must  be  employed  where  a  train  is 
approaching  than  in  a  case  where  sev- 
eral hours  would  intervene,  although, 
in  either  event,  the  extent  of  the  injury 
to  the  track  were  the  same.  The  adop- 
tion of  such  a  rule  would  permit  no  al- 
lowance to  be  made  between  slight  and 
extensive  injuries  to  the  track.  The 
injury  might  be  such  that  a  few  men 
■could  make  the  necessary  repairs  in  a 
very  short  time,  or  be  of  so  serious  a 
nature  that  a  large  force  would  neces- 
sarily be  employed  for  days.  Then  how 
■could  the  company  know  what  force 
would  be  required?  Should  it  anticipate 
slight,  ordinary  or  severe  damage  to  its 
track,  and  how  and  by  whom  should 
injuries  thereto  be  classified?  Then, 
■again,  the  same  rule  could  not  be  ap- 
plied to  all  roads  alike.  Where  the 
ijusiness  of  the  road  is  large,  and  many 
trains  are  daily  running  over  the  same, 
a  much  more  strict  rule  and  larger  force 
would  necessarily  be  required  than  in  a 
case  where  but  few  trains  were  run- 
ning. .  .  .  This  is  the  best  answer 
the  nature  of  the  questions  will  admit 
of,  although  a.  dangerous  one  when  we 
consider  the  claim  made  in  this  case 
that  four  men  instead  of  three  should 
have  been  employed.  But  the  duty  to 
promptly  repair  its  track,  or  to  repair 
within  a  reasonable  time,  grows  out  of 
the    duty   to   carry     freight     and    pas- 


sengers with  promptness  and  despatch. 
This  is  the  contract  obligation  which 
the  company  enters  into  with  its  pa- 
trons, but  which  it  has  not  entered  into 
with  its  employees.  As  to  them,  it  may 
delay  its  trains,  or  it  may  stop  them, 
temporarily,  or  permanently,  and  the 
employee  cannot  complain  or  seek  re- 
dress in  damages  in  consequence  thereof. 
Their  claim,  if  any,  would  grow  out  of 
their  contract  relation  with  the  com- 
pany for  employment,  and  would  not  be 
based  upon  a  stoppage  in  the  running 
of  trains,  caused  by  delay  in  repairing 
the  track,  but  for  their  wages,  to  which 
they  would  be  entitled,  if  employed  for 
a  definite  period,  whether  trains  were 
run  with  regularity,  or  were  not  run  at 
all.  There  could  therefore  be  no  such 
thing  as  a  duty  to  the  employees  to  re- 
pair within  a  reasonable  time,  or  to 
repair  at  all.  The  duty  to  them  is  to 
furnish  a  reasonably  good  and  safe 
track,  and,  if  an  injury  occurred  there- 
to, to  discover  the  same  with  reasonable 
diligence  and  promptly  give  due  and 
timely  notice  thereof  to  its  employees, 
so  that  they  might  be  protected  from 
danger." 

The  Henry  Case  was  cited  with  ap- 
proval and  followed  in  St.  Louis,  I.  M. 
&  8.  R.  Co.  V.  Mize  (1903)  71  Ark.  159, 
71  S.  W.  660,  second  appeal  in  (1906) 
79  Ark.  629,  95  S.  W.  488. 

In  view  of  the  extreme  hazard  which 
the  presence  of  dynamite  is  ground 
which  a  gang  of  men  were  removing 
with  pick  and  shovel  would  create,  it 
cannot  be  said  as  a  matter  of  law  that 
it  was  not  the  master's  duty  to  use 
every  precaution  human  ingenuity 
could  suggest,  or  else  warn  the  work- 
men of  the  danger.  Blaisdell  v.  Davis 
Paper  Go.  (1910)  75  N.  H.  497,  77  Atl. 
485. 
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feet  with  due  diligence  relieves  himself  thereby  from  all  respon- 
sibility, whether  he  warns  the  servant  or  not.  But  it  is  plain  that 
the  circumstances  may  sometimes  be  such  that  a  jury  would  be  justi- 
fied in  inferring  that  he  ought  also  to  have  given  the  servant  such 
instructions  as  would  have  enabled  him  to  protect  himself  more  ef- 
fectually, during  the  period  which  was  to  elapse  before  the  dangerous 
•conditions  could  be  remedied.^  It  is  conceived,  therefore,  that  the  true 
principle  in  this  connection  is  that,  under  the  circiimstances  supposed 
at  the  commencement  of  this  section,  the  master  is  always  culpable  if 
he  does  not  warn  the  servant,  and  may  or  may  not  be  subject  to  an  ac- 
tion on  other  grounds,  even  though  he  may  have  given  the  servant  ade- 
quate warning. 

1017.  [118]  Duty  to  alter  improper  methods. — In  the  cases  so  far 
■cited  as  illustrative  of  the  general  principle  that  the  master's  obli- 
gations are  continuous  in  their  nature,  the  subject-matter  has  been 
the  material  substances  themselves  which  constitute  portions  of  the 
plant.  It  is  plain,  however,  that  the  principle  is  also  applicable 
where  the  abnormal  dangers  were  caused  by  improper  methods  of 
■doing  work.  The  obligation  of  altering  these  attaches  to  the  master 
from  the  time  they  are  known  or  ought  to  have  been  known  to  him.* 

3  See  Den/ver,  T.  <t  Ft.  W.  R.  Co.  v.  gence   towards    a   brakeman    killed    by 

Smoch    (1897)    23    Colo.    456,    48    Pac.  steel  rails  unnecessarily  projecting  over 

681,  where  the  duty  of  a  railway  com-  the   end   of   a   flat   car    while    he    was 

pany  to   put   a   distinctive  mark   on   a  making  a  coupling,  where  it  was  well 

foreign  car,   discovered  to  be  defective,  known  that  this  kind  of  freight  was  apt 

was     recognized.       In     this     particular  to    slide    backwards    or    forwards,    and 

•class    of    cases,    however,    the    kind    of  where  the   conductor   in  charge   of   the 

warning  thus  given  does  not  seem  to  be  train  observed  the  condition  of  the  rails 

regarded  by  all  courts  as  sufficient.  thirty  hours  before  the  accident,  so  that 

In  Rodney  v.  St.  Louis  8.  TV.  R.  Co.  there  was  an  opportunity  to  remove  the 

(1895)  127  Mo.  676,  28  S.  W.  887,  30  danger  by  sidetracking  the  car,  as  was 
S.  W.  150,  the  court  said:  "The  defend-  customary  with  those  in  bad  order,  or 
ant  did  not  discharge  its  full  duty  to  by  adjusting  the  rails  so  that  they 
the  plaintiff  by  inspecting  and  marking  would  not  project  beyond  the  end  of  the 
the  car.  The  duty  to  furnish  reason-  car.  The  fact  that  the  conductor 
ably  safe  appliances  and  machinery  for  warned  him  to  be  careful  in  making  the 
the  use  of  its  servants  in  the  course  of  coupling  did  not,  it  was  said,  prevent 
their  employment  was  not  only  an  im-  his  recovering  under  such  circumstances, 
perative,  but  a  continuous,  duty.  It  1  Thus,  a  master  is  bound,  by  promul- 
ran,  so  to  speak,  with  the  defective  car  gating  a  proper  rule,  or  otherwise,  to 
from  the  moment  it  was  discovered  to  change  a  practice  which,  to  his  knoM'l- 
be  defective,  continually  calling  upon  edge,  has  for  a  long  time  been  followed 
the  master  to  repair  it,  or  to  warn  those  by  one  set  of  his  servants  to  the  peril  of 
of  its  servants  whom  it  required  in  the  another  set.  Doing  v.  New  York,  0.  & 
course  of  their  employment  to  handle  it,  W.  R.  Co.  (1897)  151  N.  Y.  579,  45  N. 
of  its  dangerous  character."  E.  1028,  reversing  (1893)   73  Hun,  270, 

In  Gorhvn  v.  Winona  &  St.  P.  R.  Co.  26  N.  Y.  Supp.  405    (the  practice  com- 

(1896)  64  Minn.  185,  66  N.  W.  271,  it  plained  of  was  the  shunting  of  cars 
was  held  that  a  railroad  company  was  onto  tracks  leading  to  a  repair  shop, 
not,  as  matter  of  law,  free  from  negli-  without  adopting  proper  precautions  for 
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preventing  the  cars  from  running 
through  doors  of  the  shop,  or  for  warn- 
ing such  employees  as  might  be  at  work 
there) ;  Harper  v.  Indianapolis  &  St.  L. 
R.  Co.  (1871)  47  Mo.  567,  4  Am.  Rep. 
353  (mismanagement  of  engines  by  fire- 
men, company's  agents  being  aware  that 
such  employees  were  in  the  habit  of 
operating  engines  in  the  absence  of  the 
engineers). 


So,  a  master  who  has  notice  of  the 
violation  of  a  rule  adopted  for  the  pro- 
tection of  an  employee  is  charged  with 
the  duty  of  taking  the  necessary  steps 
to  correct  the  evil  and  obviate  the  in- 
jury. St.  Louis,  A.  &  T.  R.  Co.  v.  Trip- 
lett  (1891)  54  Ark.  289,  304,  11  L.R.A. 
773,  15  S.  W.  831,  16  S.  W.  266. 
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A.   Geneeal  PEINCIPLES. 

1018.  [119]  Analysis  of  the  conception  of  negligence  witli  reference 
to  the  knowledge  of  the  person  charged  therewith. — Before  entering 
upon  a  detailed  examination  of  the  cases  which  bear  upon  the  subject 
of  this  chapter,  it  will  be  advisable  to  insert  a  few  introductory  re- 
marks, designed  to  elucidate  the  fundamental  principles  to  which  the 
propositions  which  we  shall  have  occasion  to  state  are  referable. 

That  knowledge  is  a  constituent  element  of  negligence  under  any  of 
its  aspects  will  be  sufficiently  obvious  to  anyone  who  considers  that  a 
want  of  care  can  only  be  manifested  in  one  of  two  ways,  viz.,  either 
by  a  failure  to  make  such  inquiries  as  would  have  turned  partial  and 
merely  constructive,  into  complete  and  actual,  knowledge,  or  by  a  fail- 
ure to  act  prudently  with  a  full  knowledge  of  the  conditions.  Any 
other  theory  would  be  inconsistent,  with  that  fundamental  principle 
of  jurisprudence  which  makes  ignorance  of  facts  a  valid  excuse  for 
an  injurious  act,  provided  such  ignorance  is  justiiiable.  In  the  ordi- 
nary analyses  of  negligence,  this  aspect  of  the  tort  is  somewhat  ob- 
scured, for  the  reason  that  they  lay  the  chief  stress  upon  the  stand- 
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ards  by  whicli  its  existence  or  nonexistence  is  determined.  In  the  two 
following  well-known  definitions,  for  instance,  tlie  element  of  knowl- 
edge is  wholly  ignored,  so  far  as  the  actual  words  which  they  contain 
are  concerned. 

"Negligence  is  the  omission  to  do  something  which  a  reasonable 
man,  guided  by  those  considerations  which  ordinarily  regulate  the 
conduct  of  human  affairs,  would  do,  or  doing  something  which  a  pru- 
dent and  reasonable  man  would  not  do."  * 

"Negligence  is  the  failure  to  do  what  a  reasonable  and  prudent  per- 
son would  ordinarily  have  done  under  the  circumstances  of  the  situa- 
tion, or  doing  what  such  a  person,  under  the  existing  circumstances, 
would  not  have  done.  The  essence  of  the  fault  may  lie  in  omission  or 
commission.  The  duty  is  dictated  and  measured  by  the  exigencies  of 
the  occasion."  * 

In  other  definitions  the  presence  of  this  element  is  more  apparent^ 
but  is  not  very  distinctly  insisted  upon. 

"Negligence,  in  its  civil  relations,  is  such  an  inadvertent  imperfec- 
tion, by  a  responsible  human  agent,  in  the  discharge  of  a  legal  duty, 
as  immediately  produces,  in  an  ordinary  and  natural  sequence,  a  dam- 
age to  another.  The  inadvertency  or  want  of  due  consideration  of 
duty  is  the  injuria,  on  which,  when  naturally  followed  by  the  dam- 
num, the  suit  is  based."  * 

Negligence  is  the  want  of  such  attention  to  the  natural  and  probable 
consequences  of  the  act  or  omission  as  a  prudent  man  ordinarily  be- 
stows in  acting  in  his  own  concerns.* 

In  a  third  set  of  definitions  the  element  of  knowledge  is  put  prom- 
inently forward. 

"Negligence  is  practically  synonymous  with  heedlessness  or  care- 
lessness,— ^not  taking  notice  of  matters  relevant  to  the  business  in 
hand  of  which  notice  might  or  ought  to  have  been  taken."  * 

"An  actor  is  negligent  when  he  is  ignorant  of  the  consequences  of 
his  act,  if  his  ignorance  proceeds  from  thoughtlessness,  recklessness, 
carelessness,  or  want  of  due  attention.  Negligence  is  inadvertence  to 
consequences  to  which  a  man  might  have  adverted,  and  to  which  he 

lAlderson,   B.,  in  Blyth  v.  Birming-        3  Wharton,  Neg   §  3. 
ham  Waterworks   Co.    (1856)    11  Exch.        4N.  Y.  Penal  Code    §   718,  subsec.  1, 
781,  25  L.  J.  Exch.  N.  S.  212,  2  Jur.  N.    Donnan's  Ann.  Code,  1884. 
S    333    4  Week.  Kep.  294,  18  Eng.  Eul.        B 11    Stephen,    History    of    Criminal 
Cas.  621.  Law,  p.  122. 

ZSwayne,  J.,  in  Baltimore  &  P.  B. 
Co.  V.  Jones  (1877)  95  U.  S.  439,  24  L. 
ed.  506. 
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would  have  adverted  had  he  been  desirous  to  obey  the  law  and  perform 
the  obligations  which  it  imposes."  * 

"Of  the  three  gradations  of  misconduct  towards  others,  fault  or 
negligence  (culpa)  is  an  unlawful  act  in  ignorance  of  the  subject,  the 
degree,  the  instrument,  the  consequences,  when  it  was  reasonable  to 
expect  the  mischief;  unlawful  intention  (dolus)  is  breach  of  law  with 
knowledge  of  these  elements,  but  without  premeditation;  malice  or 
depravity  is  evinced  by  the  resolution  or  deliberate  intention  of  vio- 
lating law."  ' 

It  can  scarcely  be  said  that  any  of  these  definitions  indicate  satis- 
factorily the  true  relation  which  the  element  of  knowledge  bears  to 
that  absence  of  care  which  constitutes  the  main  element  in  the  con- 
ception of  negligence.  The  defect  in  such  explanations  is  that  they 
fail  to  take  account  of  the  case  in  which  negligence  is  predicated  of 
acts  done  by  one  who  is  fully  aware  of  all  the  circumstances  with  ref- 
erence to  which  he  is  called  upon  to  choose  a  course  of  action,  and 
who  also  knows  that  there  is  a  probability,  which  in  some  instances 
approaches  to  a  moral  certainty,  that  the  course  of  action  which  he 
does  adopt  will  prove  injurious  to  someone.  Unless  the  familiar 
phrase  "wilful  negligence"  is  based  upon  a  wholly  false  conception, 
no  definition  which  fails  to  cover  an  act  done  by  a  person  in  this  con- 
dition of  enlightenment  can  be  termed  satisfactory.* 

1019.  [120]  Same  subject  in  its  special  application  to  the  liability 
of  a  master. — Such  expositions  as  the  foregoing  are  peculiarly  defect- 
ive when  considered  vsdth  reference  to  the  circumstances  from  which 
an  employer's  liability  is  predicated,  for  they  cannot  be  made  to 
comprehend  the  cases  of  actual  or  constructive  knowledge  of  the  ex- 
istence of  the  dangerous  conditions.  It  would  be  doing  violence  to 
common  sense  to  say  that  the  liability  in  this  instance  is  based  upon 
his  blameworthy  ignorance  of  consequences.  His  fault  really  con- 
sists in  non-action  or  wrong  action,  with  a  full  appreciation  of  the 
probable  results  of  his  conduct.  In  other  words,  the  law  requires  him 
to  indemnify  the  injured  servant  because  he  knows  or  is  presumed  to 
■known  that  his  instrumentalities  are  in  a  dangerous  condition,  and 
also  knows  or  is  presumed  to  know  that  this  dangerous  condition 
must,  in  the  long  run,  cause  injury  to  anyone  who  uses,  or  is  brought 

sPoste's  Gaius,  p.  13.  the  Encyclopoedia  Britannica:     "Negli- 

7 Aristotle's  Eth.  Nic.  3,  5,  8   (trans-  gence  in  one  respect  is  the  correlative 

lated  in  Poste's  Gaius,  p.  15).  of  diligence,  in  another  of  intention;  it 

8  It  has  been  well  remarked  by  the  is  the  absence  of  diligence,  or  the  ab- 

writer  of  the  article  on  "Negligence"  in  sence  of  intention." 
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into  proximity  to,  those  instrumentalities  as  frequently  and  as  con- 
stantly as  is  the  case  with  a  servant. 

The  inadequacy  of  the  ordinary  definitions  of  negligence,  as  a 
Taeasure  and  test  of  an  employer's  liability,  results  from  the  fact  that 
the  special  duty  which,  above  all  others,  is  imposed  by  the  law  upon 
him,  is  the  duty  of  maintaining  the  instrumentalities  of  his  business 
in  such  a  condition  that  his  servants  will  not  be  exposed  to  uneces- 
sary  peril.  This  duty  cannot  be  effectively  discharged,  unless  he  ex- 
ercises reasonable  care  in  seeing  that  the  instrumentalities  do  not  fall 
below  a  given  standard  of  safety.  The  primary  duty  of  an  employer, 
therefore,  is  to  obtain  such  knowledge  as  is  necessary  to  enable  him  to 
decide  whether  that  normal  standard  is  or  is  not  satisfied  at  any  given 
moment,  while  his  duty  to  raise  the  instrumentalities  to  that  standard, 
after  he  ascertains  that  they  come  short  of  it,  is  a  secondary  duty 
imposed  by  the  law,  for  the  reason  that  he  must  be  aware  that,  if  this 
is  not  done,  his  servants  will  be  likely  to  suffer  injury.  In  short,  the 
very  essence  of  the  principle  upon  which  he  is  held  liable  is  his  knowl- 
edge, either  of  existing  conditions,  or  of  the  probable  consequences  of 
the  continuance  of  those  conditions.  The  criticisms  of  Cotton  and 
Bowen,  L.  J  J.,  upon  the  comprehensive  rule  which  Brett,  M.  K., 
undertook  to  formulate  in  an  oft-cited  case  ^  forbid  us  to  lay  it  down 
as  a  universal  proposition,  applicable  to  all  civil  relations,  that,  as  has 
been  declared  in  a  Kansas  case,  "where  any  voluntary  act  may  nat- 
urally result  in  the  injury  of  another,  the  actor  must  see  to  it,  at  his 
peril,  that  injury  does  not  follow."  ^  But  this  doctrine  undoubtedly 
expresses  the  conception  which  is  the  keynote  of  all  the  statements 
which  we  find  in  the  books,  respecting  the  extent  and  character  of  the 
master's  obligations  to  secure  his  servant  against  personal  injury, — 
the  conception,  that  is  to  say,  of  a  duty  to  exercise  a  reasonably  care- 
ful supervision,  with  a  view  to  eliminating  unnecessary  perils  from 
the  business.'  Or,  to  view  the  matter  from  a  somewhat  different 
standpoint,  the  qualifications  ingrafted  on  the  original  rule  that  a 

^Heaven  v.  Pender    (1883)    L.  E.  11  ployer  will  adopt  suitable   instruments 

■Q.  B.  Div.  503,  52  L.  J.  Q.  B.  N.  S.  702,  and  means  with  which  to  carry  on  his 

49  L.  T.  N.  S.  357,  47  J.  P.  709,  19  Eng.  business.      These    he    can    provide    and 

Eul.  Cas.  81.  maintain  by  the  use  of  suitable  care  and 

<i  Mastin  V.  Levagood  (1891)   47  Kan.  oversight;    and    if    he    fails    to    do    so, 

36,  27  Am.  St.  Rep.  277,  27  Pac.  122.  he  is  guilty  of  a  breach  of  duty  under 

8  A  master  must  "exercise   care  and  his    contract,    for    the   consequences    of 

prudence  that  those  in  his  employment  which  he   ought,   in  justice  and  sound 

be   not  exposed   to   unreasonable   risks  reason,    to    be    responsible."      Snow    v. 

and  dangers."     Noyes  v.  amith  (1855)  Housatonic  B.  Co.   (1864)   8  Allen,  441, 

28  Vt.  59,  65  Am.  Dec.  222.  85  Am.  Dec.  720.     See  also  the  follow- 

"The  legal  implication  is  that  the  em-  ing  chapter. 
M.  &  8.  Vol.  III.— 170. 
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servant  assumes  the  ordinary  risks  of  his  employment  are  that  a  mas- 
ter shall  not  employ  his  servant  in  a  work  which  the  master  is  aware 
is  of  such  a  nature  that  no  man  could  engage  in  it  without  incurring 
liability  to  the  injury  complained  of.* 

1020.  [121]  — to  other  relations  involving  analogous  responsibili- 
ties.— The  obligation  thus  imposed  upon  the  master  is,  it  will  be  ob- 
served, the  same  in  kind  and  degree  as  that  incumbent  upon  all  indi- 
viduals or  corporations  who  are  under  a  duty  towards  a  given  class  of 
persons  to  keep  certain  material  substances  in  a  safe  condition.  The 
most  familiar  example  of  this  duty,  apart  from  the  relations  of  mas- 
ter and  servant,  is  that  which  requires  municipal  corporations  to 
maintain  safe  highways,  etc.,  for  the  benefit  of  travelers.  It  is  the  ac- 
cepted doctrine  that  no  action  can  be  maintained  for  a  breach  of  this 
duty  unless  the  corporation  is  proved  to  have  had  notice,  actual  or  con- 
structive, of  the  dangerous  conditions  which  caused  the  injury.^  The 
same  rule  prevails  as  regards  other  relations  in  which  a  duty  resem- 
bling that  imposed  on  an  employer  is  imposed  on  one  of  the  parties, 
as,  where  the  servant  of  an  independent  contractor  is  injured  by  de- 
fective instrumentalities  furnished  by  the  principal  employer,^  or 
where  the  owner  of  premises  is  sued  for  damages  by  a  licensee.^  It 
also  operates  as  a  restriction  upon  the  liability  of  carriers  for  injuries 
to  passengers,  the  extent  of  their  duty,  where  freight  is  concerned, 
being,  of  course,  determined  upon  the  peculiar  considerations  which 
render  them  practically  insurers  of  the  safety  of  the  goods  conveyed.* 

4  In  Potts  V.  Plunkett    (1859)    9  Ir.  defect    communicated    to    the    city,    or 

C.  L.  Rep.  290,  it  was  pointed  out  by  evidence  that  the  defect  had  continued 

Lefroy,  Ch.  J.,  that  this  rational  quali-  so  long  as  to  allow  the  inference  to  be 

fication  of  the  rule  which  exempts  the  drawn  that  notice   of   such  defect  had 

master   from   liability   for    injuries   re-  been  communicated." 

suiting  from  accidents  to  those   in  his  2  gee   pp.    45   et   seq.   of   the   present 

employment    involves    the    existence    of  writer's  note   in  vol.   46  L.R.A.,   Oleve- 

knowledge   on   the   part  of   the   master  land,   C.   C.  d  St.   L.   R.   Co.  v.  Berry. 

of  the  dangerous  nature  of  the  employ-  3  Thus,   a  person  who  is  injured  by 

ment.  the   fall   of   a   plank   of  a   roof,   which 

1  See  2  Dill.  Mun.  Corp.  §  790.     This  gave  way  under  the  weight   of  a  man 

similarity    of    the    principles    involved,  hired   to    do    some   repairs,    cannot    re- 

and  of  the  results  to  which  those  princi-  cover  unless  he  shows,  either  that  the 

pies  lead,  has  not  escaped  the  notice  of  hirer  knew',  or  had  the  means  of  know- 

the  courts.     As  was  remarked  in  Huif-  ing,  or  was  bound  to  take  steps  to  know,. 

man    v.    Chicago,    R.    I.    d    P    R.    Go.  that     the     roof     was     not     sufficiently 

(1883)    78  Mo.  50,   "cases  of  this  sort  strong  to  support  the  workmen's  weight. 

(i.   e.,  where  masters   are   sued  by   in-  Welfare  v.  London  &  B.  R.  Co.   (1869) 

jured  servants)  are  obviously  analogous  L.  R.  4  Q.  B.  696,  38  L.  J.  Q.  B.  N.  S. 

to  those  where  a  municipal  corporation  241,  20  L.  T.  N.  S.  743,  17  Week.  Rep. 

is   sued  for   an  injury  arising  from   a  1065. 

defect  in  one  of  its  streets,  where  one  lit  is   observed  in  a  standard  work 

of  two  things  must  be  shown  to  hold  that  the  established  rule  in  regard  to 

the    city    liable, — either    notice   of   the  the  liability  of  a  carrier  to  a  passenger 
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1021.  [122]  Actual  knowledge;  liability  inferred  from. — It  is 
well  settled  that  a  master  must  respond  in  damages  for  an  injury  re- 
sulting from  abnormally  dangerous  conditions,  of  the  existence  of 
which  he  was  actually  aware.  This  doctrine  is  immediately  deducible 
from  the  general  principle  that  knowledge  is  an  essential  ingredient 
of  negligence,  and  that  a  person  is  always  held  liable  for  the  natural 
and  probable  consequences  of  his  own  want  of  care. 

"If  there  is  personal  negligence  in  the  master,  he  is  liable,  and  if 
he  knows  the  defects  which  cause  the  injury,  that  is  evidence  of  per- 
sonal negligence."  * 


seems  to  be  that  the  fact  of  the  carrier's 
having  employed  an  independent  con- 
tractor to  furnish  the  appliances  or 
structures  used  in  carrying  on  the  busi- 
ness of  transportation  will  not  warrant 
him  in  trusting  to  the  external  appear- 
ance of  the  materials,  or  relieve  him 
of  the  duty  of  carefully  inspecting  and 
testing  those  materials.  Hutchinson, 
Carr.  §§  512  et  seq.  See  especially 
Readhead  v.  Midland  R.  Co.  (1867)  L. 
E.  2  Q.  B.  412,  8  Best.  &  S.  371,  36 
L.  J.  Q.  B.  N.  S.  181,  16  L.  T.  N.  S. 
485,  15  Week.  Rep.  831,  affirmed  in 
(1869)  L.  R.  4  Q.  B.  379,  38  L.  J.  Q.  B. 
N.  S.  169,  17  Week.  Eep.  737,  9  Best  & 
S.  519;  IngalU  v.  Bills  (1845)  9  Met. 
1,  43  Am.  Dec.  346. 

1  The  judges  were  all  agreed  that  the 
ruling  in  Priestley  v.  Fowler  (1837)  3 
Mees.  &  W.  1,  Murph.  &  H.  305,  1  Jur. 
987,  19  Eng.  Rul.  Cas.  102,  was  to  be 
taken  as  being  subject  to  the  implied 
qualification  that  the  master  would 
have  been  liable  if  he  had  known  of 
the  unsafe  conditions.  In  reply  to  the 
contention  of  counsel,  that  to  render 
the  master  liable  there  must  be  actual 
personal  interference  on  his  part,  so 
as  to  lay  a  trap  for  the  servant  in  the 
particular  matter  from  which  he  re- 
ceived the  injury,  Crompton,  J.,  said: 
"I  do  not  agree  to  that;  I  think  it  is 
negligence  for  which  the  master  is  lia- 
ble, if  he  knows  that  the  machinery 
or  tackle  to  be  used  by  the  persons  em- 
ployed by  him  is  improper  or  unsafe, 
and,  notwithstanding  that  knowledge, 
sanctions  its  use."  Mellors  v.  Shaw 
(1861)  1  Best  &  S.  444,  30  L.  J.  Q.  B. 
N.  S.  336,  7  Jur.  N.  S.  845,  9  Week. 
Rep.  748,  9  Mor.  Min.  Rep.  678.  The 
case  cited  as  exemplifying  the  situation 
thus  designated  was  Roberts  v.  Smith 


(1857)  2  Hurlst.  &  N.  213,  3  Jur.  N.  S. 
469,  26  L.  J.  Exch.  N.  S.  319,  5  Week. 
Rep.  581. 

Other  cases  recognizing  the  doctrine 
stated  in  the  text  are:  Harder  &  B. 
Coal  Min.  Co.  v.  Schmidt  (1900)  43 
0.  C.  A.  532,  104  Fed.  282;  Savannah 
&  S.  R.  Co.  V.  Pughsley  (1901)  113  Ga. 
1012,  39  S.  E.  473 ;  Mahood  v.  Pleasant 
Valley  Coal  Co.  (1892)  8  Utah,  85,  30 
Pac.  149;  Henke  v.  Babcook  (1901)  24 
Wash.  556,  64  Pac.  755;  Strauss  v. 
Haberman  Mfg.  Co.  (1898)  25  App. 
Div.  623,  48  N.  Y.  Supp.  1116;  Man- 
cock  V.  Keene  (1892)  5  Ind.  App.  408, 
32  N.  E.  329;  Chicago  Edison  Co.  v. 
Moren  (1900)  185  111.  571,  57  N.  E. 
773,  affirming  86  111.  App.  152  (foreman 
here  had  been  explicitly  warned  as  to 
the  danger)  ;  Christy  v.  Tremont  Lum- 
ber Co.   (1911)   129  La.  175,  55  So.  754. 

Where  there  is  evidence  showing  that 
the  master  knows  an  appliance  to  be 
in  a  defective  condition,  it  is  not  error 
to  submit  to  the  jury  the  question 
whether  he  was  guilty  of  negligence 
in  not  providing  suitable  appliances. 
Glossen  v.  Qehman  (1892)  147  Pa.  619, 
23  Atl.  843;  Essex  County  Electric  Co. 
V.  Kelly  (1897)  60  N.  J.  L.  306,  37 
Atl.  619. 

Evidence  that  an  employer  had  di- 
rected that  only  quick  and  active  men 
should  be  employed  in  operating  a  pair 
of  steel  shears  weighing  12  tons,  so 
that  they  might  get  out  of  the  way 
in  case  of  accident,  is  admissible  in 
an  action  by  an  employee  injured  by 
the  breaking  of  the  shears,  for  the 
purpose  of  showing  that  the  employer 
knew  the  shears  to  be  dangerous.  Pache- 
co  v.  Judson  Mfg.  Co.  (1896)  113  Gal. 
541,  45  Pac.  833. 
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In  estimating  the  extent  of  the  master's  liability  the  essential  point 
to  be  settled  is  not  whether  he  knew  that  certain  conditions  existed, 
but  whether  he  knew  that  those  conditions  involved  danger  to  the 
servant.^ 

There  are  many  cases  in  which  the  master  may  be  held  responsible 
for  the  reason  that  he  understood  the  conditions  which  exposed  the 
servant  to  unnecessary  danger,  although,  in  other  aspects  of  the  case, 
the  servant  would  have  been  unable  to  maintain  his  action.  Thus, 
the  action  may  be  maintained  on  the  ground  of  the  master's  actual 
knowledge  obtained  through  any  channel,  even  though  he  has  duly  ful- 
filled the  duty  cast  upon  him  by  the  law  to  see  that  the  instrumentali- 
ties of  his  business  are  properly  examined  by  competent  agents,  if  not 
by  himself  in  person.'  So,  the  rule  that  a  servant,  when  he  accepts  a 
certain  employment,  impliedly  contracts  that  he  possesses  a  certain 
degree  of  skill,  does  not  avail  to  absolve  the  master  from  responsibility 
for  injuries  to  a  servant  whose  inexperience  is  put  forward  as  a  ma- 
terial ingredient  in  his  right  of  action,  where  the  master  has  actual 
knowledge  of  the  extent  of  the  servant's  skill.*  Here  the  governing 
principle  is  that  it  is  negligence  to  set  a  servant  to  work  at  a  special 
task,  where  the  employer  knows  that  he  lacks  the  strength  and  skill 

^  Began  v.  Donovan  (1893)  159  Mass.  In  Indiana,  I.  &  I.  R.  Co.  v.  Snyder 
1,  33  N.  E.  702  (steps  descending  to  (1894)  140  Ind.  647,  39  N.  B.  912,  the 
cellar  of  house  where  plaintiflF  was  set  defendant's  counsel  laid  stress  upon  the 
to  work  were  known  to  be  movable,  fact  that  the  lumber,  out  of  which  a 
but  not  known  to  be  unsafe,  or  likely  defective  car  handle  was  constructed, 
to  be  unsafely  placed  by  the  owner  was  inspected  before  it  went  into  the 
of  the  premises).  Compare  the  analo-  shops,  and  found  to  be  clear  and  free 
gous  rule  by  which  the  material  ques-  of  knots;  but  the  court  said:  "An 
tion  in  eases  where  the  defenses  of  con-  inspection  is  but  the  means  employed 
tributory  negligence  or  assumption  of  by  the  master  to  discover  defects.  How- 
risks  are  raised  is  not  whether  the  ever,  if,  as  in  this  case,  he  obtains 
servant  was  aware  of  the  abnormal  con-  notice  through  another  representative 
ditions  which  produced  the  danger,  but  agent  of  the  insuflBciency  of  the  appli- 
whether  he  comprehended  that  there  ances  in  time  to  remedy  the  same,  then 
was  such  danger.  Chapters  l.-liv.,  the  fact  that  an  inspection  was  made 
post.  See  also  Ray,  Negligence  of  Im-  by  another  of  his  agents,  and  nothing 
posed  duties,  134,  cited  with  approval  as  to  the  defectiveness  in  question  as- 
in  Murphy  v.  Great  'Northern  B.  Oo.  certained,  would  not  be  available  in 
(1897)   68  Minn.  526,  71  N.  W.  662.  favor   of  the   master.     Where   there   is 

If  the  master  knew  that  a  dangerous  actual    knowledge,    the    matter    of    in- 

room  was  being  used  by  his  servants,  spection  is  not  controlling." 

and   acquiesced   therein,   he   cannot  es-  4  Goins  v.  Chicago,  B.  J.  &  P.  R.  Co. 

cape  liability  for  ensuing  injury  merely  (1889)    37  Mo.  App.  221;   Missouri  P. 

because   he   did   not   direct  the  use   of  B.  Co.  v.  King  (1893)  2  Tex.  Civ.  App. 

the   room.     Stevens  v.  Bammond   Coal  122,  20  S.  W.  1014,  23  S.  W.  917;  Ari- 

Co.    (1910)    158  111.  App.  297.  zona  Lumber  &  Timber  Co.  v.  Mooney 

3  Marslmll  v.  St.  Louis  South  Western  ( 1893 )  4  Ariz.  96,  33  Pac.  590. 
R.   Co.    (1908)    —  Tex.   Civ.  App.  — , 
107  S.  W.  883. 
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necessary  to  enable  him  to  do  it  safely.^  So,  although  a  master  may 
have  given  instructions  which  would  have  been  sufficient  in  the  case 
of  a  servant  of  average  intelligence,  his  liability  remains  absolute  if 
he  knows  that  the  servant  lacks  capacity  to  understand  the  dangers  of 
the  work,  however  much  he  may  have  been  instructed.^  So,  the  right 
of  an  employee  to  recover  for  negligence  of  a  corporation,  in  hiring  an 
incompetent  servant  over  the  protest  of  some  of  its  officers  who  are 
aware  of  his  incompetence,  is  not  affected  by  the  failure  of  another 
employee  to  give  notice  of  subsequent  neglect  and  unfitness  of  such 
servant.''  So,  the  servant's  breach  of  a  rule  formulated  for  the  safety 
of  employees  will  not  be  imputed  to  him  as  contributory  negligence, 
where  such  rule  has  been  habitually  violated,  with  the  knowledge  and 
consent  of  the  master  or  his  representative.'  And,  in  general,  it  may 
be  laid  down  that  the  law  imposes  responsibility  whenever  a  master  is 
aware  of  the  existence  of  the  abnormally  dangerous  conditions,  al- 
though those  conditions  may  be  due  originally  to  some  cause,  for  the 
operation  of  which  he  is  prima  facie  not  liable.  See  cases  cited  in 
§  1028,  post. 

1022.  [123]  Absence  of  actual  notice  not  always  decisive  in  the 
master's  favor. — Under  some  special  state  of  the  evidence  it  may  be 
apparent  that  the  master  was  not  negligent  unless  he  had  actual 
knowledge  of  the  defect  which  caused  the  injury.  The  servant's  ina- 
bility to  establish  the  fact  of  such  knowledge  will,  then,  prevent  his 
maintaining  the  action.^  Usually,  however,  the  converse  of  the  rule 
stated  in  the  preceding  section  does  not  hold  good  in  all  respects ;  for, 
as  will  presently  be  shown,  the  employer  may  be  held  liable,  although 

5  Nollesville  Foundry  &  Mach.  Co.  v.  8  Boess  v.  Clausen  &  P.  Brewing  Co. 
Teaman  (1892)  3  Ind.  App.  521,  30  N.  (1896)  12  App.  Div.  366,  42  N.  Y. 
E.   10.  Supp.  848,  and  cases  cited  in   §   1138, 

It  has,  however,  been  held  that  the  post. 
mere   fact  that  the   agent   of   the   em-        i  Groth  v.  Thomann  (1901)   110  Wis. 

plover,    who   hired    a   brakeman,    knew  488,  86  N.  W.  178;   Connors  v.  Mmira, 

him  to  be  inexperienced,  will  not  make  C.  d  N.  R.  Co.  (1895)   92  Hun,  339,  36 

the  employer  liable  as  for  negligence,  N.  Y.  Supp.  926  (railroad  company  not 

the  special  reason  assigned  being  that  chargeable  with  negligence  in  allowing 

the  employer  cannot  properly  be  deemed  a  team  and  wagon,  used  by  other  parties 

guilty  of  greater  negligence   in  hiring  in  drawing  coal  from  its  cars,  to  stand 

him  than  he  is  guilty  of  in  soliciting  so  near  the  track  that  there  is  not  suf- 

and  accepting  the  employment.    McDer-  ficient  room   for   a  brakeman  to  stand 

mott   V.   Atchison,    T.   <&   8.   F.    R.    Co.  between  the  wagon  and  a  car  after  mak- 

(1896)   56  Kan.  319,  43  Pac.  248.  ing  a  coupling,  where  such  wagon  had 

6  See  chapter  xlix.,  post,  on  the  duty  not  previously  been  left  so  near  the 
to  instruct.  track  except  on  one  occasion,  two  weeks 

">  Mexican   Nat.    R.    Co.   v.    Mussette  before,   of  which  the   company  had  no 

(1894)    86  Tex.  708,  24  L.R.A.  642,  26  actual    notice)  ;     Tryhula    v.    A.    Pla- 

S    W    1075,    affirming    (1894)    7    Tex.  mondon  Mfg.  €o.   (1910)    153  111.  App. 

Civ.  App.  169,  24  S.  W.  520.  298   (defective  elevator). 
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no  actual  knowledge  on  his  part  is  established,  if  it  appears  that,  by 
the  use  of  ordinary  care,  he  could  have  ascertained  that  the  conditions 
which  caused  the  servant's  injury  existed.*  The  only  result  of  its  be- 
ing proved  that  the  master  had  no  actual  knowledge  is  that  the  burden 
of  proving  that  his  ignorance  was  culpable  is  cast  upon  the  servant.' 
It  is  true  that  statements  of  the  courts  as  to  the  effect  of  a  want  of 
knowledge  on  the  master's  part  sometimes  omit  a  formal  reference  to 
constructive  knowledge,  but  with  very  few  exceptions  such  statements 
were  not  made  in  cases  in  which  the  question  whether  there  was  any 
difference  between  the  legal  consequences  of  actual  and  constructive 
knowledge  was  fairly  raised.  ISTo  special  importance,  therefore,  is  to 
be  attached,  in  the  present  connection,  to  the  fact  that  we  find  in  the 
books  such  remarks  and  rulings  as  those  mentioned  in  the  subjoined 
note.* 


ePame  v.  Eastern  B.  Co.  (1895)  91 
Wis.  340,  64  N.  W.  1005  (defective 
blocking  of  guard  rail)  ;  Rush  v.  Ore- 
gon Power  Co.  (1908)  51  Or.  519,  95 
Pac.  193  (defective  coupling  chain)  ; 
Vaughan   v.    Chicago   Junction   R.    Co. 

(1910)  156  111.  App.  364,  judgment  af- 
firmed in  (1911)  249  111.  206,  94  N.  E. 
40  (defective  track)  ;  Kneale  v.  Dulcate 
(1908)  93  Miss.  201,  46  So.  715  (rub- 
bish about  savp)  ;  King  v.  Griffiths- 
Sprague  Stevedoring  Co.  (1907)  45 
Wash.  425,  88  Pac.  759. 

It  is  not  necessary  that  the  master 
should  have  actual  knowledge  of  the 
defective  condition  of  a  roof  in  a  mine 
in  order  to  be  liable  for  a  personal 
injury  to  an  employee  by  the  falling 
of  a  fragment  therefrom,  if,  in  the 
■exercise  of  reasonable  care,  the  defect 
would  have  been  known,  and  the  re- 
sulting injury  avoided.    Every  v.  Rains 

(1911)  84  Kan.  560,  115  Pac.  114. 
8  See  chapter  ti.,  post. 

4  "As  the  declaration  contains  no 
charge  that  the  defendant  knew  any  of 
the  defects  mentioned,  the  court  is  not 
called  upon  to  decide  how  far  such 
knowledge  on  his  part,  of  a  defect  un- 
known to  the  servant,  would  make  him 
liable."  Priestley  v.  Fowler  (1837)  3 
Mees.  &  W.  1,  Murph.  &  H.  305,  1  Jur. 
987,  19  Erg.  Eul.  Gas.  102. 

"When  proper  appliances  have  been 
supplied  by  a  master  to  a  man  they 
may  well  become  unsafe  to  the  knowl- 
edge of  the  man  and  without  the  knowl- 
edge of  the  master,  and  so  it  is  that 
each  issue  must,  in  such  a  case,  be  es- 


tablished by  the  man  when  he  sues  his 
master."  Williams  v.  Birmingham 
Battery  &  Metal  Co.  (1899)  2  Q.  B. 
338,  68  L.  J.  Q.  B.  N.  S.  918,  per  Smith, 
L.  J. 

It  is  not  negligence  in  the  master 
if  a  tool  or  machine  breaks,  whether 
from  an  internal,  original  fault,  not 
apparent  when  the  tool  or  machine  was 
first  provided,  or  from  an  external,  ap- 
parent one,  produced  by  time  and  use, 
and  not  brought  to  the  master's  knowl- 
edge. Baker  V.  Allegheny  R.  Co.  (1880) 
95  Pa.  211,  40  Am.  Rep.  634. 

A  seaman  cannot  recover  damages 
from  the  owner  of  his  ship  on  the 
ground  of  her  being  unseaworthy,  unless 
he  alleges  and  proves  that  such  owner 
was  aware  of  her  condition.  Couch  v. 
Steel  (1854)  3  El.  &  Bl.  408,  2  C.  L. 
R.  940,  23  L.  J.  Q.  B.  N.  S.  121,  18 
Jur.  515,  2  Week.  Rep.  170. 

A  verdict  for  the  defendant  is  rightly 
directed  where  there  is  no  evidence  of 
knowledge  on  the  employer's  part. 
Skellenger  v.  Chicago  &  N.  W.  R.  Co. 
(1883)   61  Iowa,  714,  17  N.  W.  151. 

The  evidence  is  insufficient  to  sustain 
a  verdict  for  the  plaintiff,  where  it 
does  not  prove  that  the  defendant  knew 
of  the  defect.  Arcade  File  Works  v. 
Juteau  (1896)  15  Ind.  App.  461,  40 
N.  E.  818,  44  N.  E.  326. 

Other  examples  of  a  similar  want  of 
precision  in  the  phraseology  may  be 
found  in  Feltham  v.  England  (1866) 
L.  R.  2  Q.  B.  33,  36  L.  J.  Q.  B.  X.  S. 
14,  15  Week.  Rep.  151,  7  Best  &  S.  676, 
reversing    (1865)     4    Post.    &    F.    460; 
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1023.  [124]  Constructive  knowledge ;  how  related  to  the  master's  ab- 
solute duties. —  The  principle  that  the  obligations  of  the  master  to  the 
servant  can  be  fulfilled  only  by  the  exercise  of  due  cai'e  in  providing 
suitable  instrumentalities  for  the  operation  of  his  business  is  applied 
in  a  somewhat  different  manner,  according  as  the  plaintiff's  theory 
and  the  evidence  adduced  to  support  it  bring  into  greater  prominence 
the  question  whether  the  master  was  negligent  in  allowing  certain 
abnormal  conditions  to  remain  unremedied,  or  the  question  whether 
he  was  negligent  in  remaining  ignorant  that  such  abnormal  conditions 
existed. 

In  cases  in  which  the  former  is  the  main  issue  presented,  the  es- 
sential object  of  the  investigation  is  to  ascertain  whether  the  instru- 
mentality which  produced  the  injury  was  abnormally  dangerous  to 
persons  using  it  or  working  in  proximity  to  it;  and  the  master's 
knowledge  or  ignorance  of  its  dangerous  condition  is  treated  as  ma- 
terial, only  for  the  reason  that  the  existence  of  that  condition  cannot 
be  imputed  to  him  as  negligence  unless  it  was  known  to  him,  either 
actually  or  constructively.  To  this  conception  are  referable  such 
statements  of  the  extent  of  the  master's  liability  as  those  mentioned 
below.  ^ 


Whittaker  v.  Coomhs  (1884)  14  111. 
App.  498;  Mahoney  v.  Vacuum  Oil  Co. 
(1894)  76  Hun,  579,  28  N.  Y.  Supp. 
196;  Fisk  v.  Central  P.  R.  Co.  (1887) 
72  Cal.  43,  1  Am.  St.  Hep.  22,  13  Pac. 
144;  Johnson  v.  Armour  (1883)  5  Mc- 
Crary,  629,  18  Fed.  490;  Illinois  Steel 
Co.  V.  Paschke  (1893)  51  111.  App.  546; 
Acme  Coal  Min.  Co.  v.  Mclver  (1894) 
5  Colo.  App.  267,  38  Pac.  596;  Behm 
V.  Armour  (1883)  58  Wis.  1,  15  N.  W. 
806;  North  Go.  v.  Fallow  (1880)  4 
A.  J.  E.  (Victoria)  109;  Pudsey  v. 
Dominion  Atlantic  R.  Co.  (1895)  27 
N.  S.  498;  Ross  v.  Cross  (1890)  17 
Ont.  App.  Rep.  29;  Black  v.  Ontario 
Wheel  Co.  (1890)  19  Ont.  Kep.  578; 
N orris  v.  Holt-Morgan  Mills  (1911) 
154  N.  C.  474,  70  S.  E.  912;  Cullen  v. 
Biggins  (1905)  216  111.  78,  74  N.  E. 
698;  8t.  Louis  Southwestern  R.  Co.  v. 
Pope  (1905)  98  Tex.  535,  86  S.  W.  5. 
The  only  cases,  now  of  no  authority 
whatever,  in  which  it  has  been  explicit- 
ly held  that  the  master  cannot  be  found 
liable  unless  he  is  shown  to  have  had 
actual  knowledge  of  the  conditions,  are 
McMillan  v.  Saratoga  &  W.  R.  Co. 
(1855)  20  Barb.  450;  Anderson  v.  New 
Jersey  8.  B.  Co.    (1867)    7  Robt.  611; 


and,  perhaps,  Kunz  v.  Stuart  (1865)  1 
Daly,   431. 

1  "The  master  is  hound  to  use  ordi- 
nary care  in  providing  suitable  struc- 
tures and  engines  and  proper  servants 
to  carry  on  his  business,  and  is  liable 
to  any  of  their  fellow  servants  for  his 
negligence  in  this  respect.  This  care  he 
can  and  must  exercise,  both  in  procur- 
ing and  in  keeping  or  maintaining  such 
servants,  structures,  and  engines.  If 
he  knows,  or  in  the  exercise  of  due  care 
might  have  known,  that  his  servants  are 
incompetent,  or  his  structures  or  en- 
gines insufficient,  either  at  the  time  'of 
procuring  them,  or  at  any  subsequent 
time,  he  fails  in  his  duty."  Oilman  v. 
Eastern  R.  Co.  (1866)  13  Allen,  433, 
440,  90  Am.  Dec.  210. 

The  legal  implication  is  that  "rail- 
road companies  will  have  and  keep  a 
safe  track,  and  adopt  suitable  instru- 
ments and  means  with  which  to  carry 
on  their  business.  They  can  provide 
all  these  by  the  use  of  the  requisite 
care  and  foresight,  and,  if  they  fail  to 
do  so,  they  are  guilty  of  a  breach  of 
duty,  and  are  liable  for  the  conse- 
quences. .  .  .  Under  this  rule  it  is 
held  that  the  companies  are  liable  for 
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In  another  class  of  cases  the  essence  of  the  negligence  imputed  tO' 
the  master  is  his  failure  to  adopt  such  measures  as  a  man  of  ordinary 
prudence  would  have  adopted  imder  the  circumstances,  for  the  pur- 
pose of  keeping  himself  acquainted  with  the  condition  of  the  instru- 
mentalities of  his  business.  The  main  problem  to  be  then  solved  is 
whether  the  master  has  discharged  his  duty  of  inspection,  and  his. 
duty  to  maintain  in  safe  condition  is  relegated  to  the  background. 
See  the  following  chapters. 

"Ignorance  itself  is  negligence  in  a  case  in  which  any  proper  in- 
quiry would  have  obtained  the  necessary  information,  and  where  the- 
duty  to  inquire  was  plainly  imperative."  ^ 

Confining  our  attention  for  the  present  to  the  first  class  of  cases, 
viz.,  those  in  which  the  knowledge  which  the  master  ought,  as  a  pru- 
dent man,  to  have  acquired,  is  treated  merely  as  a  factor  of  the  com- 
prehensive duty  to  use  proper  care  in  providing  reasonably  safe  in- 
strumentalities, we  find  that  the  cases  turning  upon  the  existence  or 
absence  of  constructive  notice  stand  on  lines  very  nearly  parallel  ta 
those  involving  actual  notice. 

the  existence  of  all  defects  which  they  been  known,  to  them"   (Baiters  v.  Dela- 

knew,   or  by  reasonable   care   and  dlli-  ware   &   H.    Canal   Co.    [1874]    3   Hun,, 

gence   might   have   known."      Leuns   v.  338,  approved  in  Ellis  v.  New  York,  L.. 

St.   Louis   d   I.   M.   R.   Co.    (1875)    59  £.  cf  W.  iJ.  Co.  [1884]  95  N.  Y.  546) . 
Mo.  495,  21  Am.  Rep.  385.  i  Davis  v.  Detroit  &  M.  R.  Co.  (1870) 

The  liability  of  an  employer  for  de-  20    Mich.    124,    4   Am.    Rep.    364,    per 

fective  machinery   does  not  depend  on  Cooley,    J.      The    same    learned    jurist, 

the  fact  that  the  defects  are  latent  or  has  laid  it  down  in  his  work  on  Torts, 

patent,   but  on  the  question  of  proper  p.  556,   that  "the  master  may  also  be 

care    in    selecting    the    machinery    and  negligent  in  not  exercising  ordinary  care 

keeping  it  in  repair.     Gunter  v.  Oran-  to  provide  suitable  and  safe  machinery 

iteville  Mfg.  Co.   (1881)    15  S.  C.  443.  or    appliances,    or    in    making    use    of 

Compare  the  statements  that  the  em-  those  which  he  knows  have  become  de- 
ployer  is  not  liable  for  an  injury  caused  fective,  but  the  defects  in  which  he  does 
by  a  "latent"  defect;  that  is  to  say,  not  explain  to  the  servant,  or  in  con- 
one  which  is  not  discoverable  by  a  rea-  tinuing  ignorantly  to  make  use  of  those 
sonable  inspection.  {Essex  County  which  are  defective,  where  his  ignorance- 
Electric  Co.  v.  Kelly  [1894]  57  N.  J.  L.  is  due  to  a  neglect  to  use  ordinary  pru- 
100,  29  Atl.  427 ;  Throckmorton  v.  Mis-  dence  and  diligence  to  discover  defects" 
souri,  K.  £  T.  R.  Co.  [1896]  14  Tex.  (quoted  with  approval  in  Lowismlle  & 
Civ.  App.  222,  39  S.  W.  174),  and  that  W.  R.  Co.  v.  Orr  [1882]  84  Ind.  50). 
the  duty  of  a  master  to  provide  for  the  Compare  the  statements  to  the  effect 
safety  of  his  servant  includes  the  obli-  that  the  plaintiff  must  show  that  the- 
gation  to  protect  him  from  latent  or  master  knew  of  the  circumstances  which 
unseen  defects,  so  far  as  that  end  can  created  danger,  or  was  "culpably  igno- 
be  attained  by  reasonable  care  (Edward  rant"  thereof  (Huffman  v.  Chicago,  R. 
Hines  Lumher  Co.  v.  Ligas  [1896]  68  I.  &  P.  R.  Co.  [1883]  78  Mo.  50),  and 
111.  App.  523)  ;  and  that  a  master  owes  that  ignorance  of  a  defect,  in  a  case 
his  servants  the  duty  "to  place  them  where  there  was  a  duty  to  inquire,  and' 
under  no  risks  from  imperfect  or  inade-  proper  inquiry  would  have  procured  in- 
quate  machinery,  or  other  material  formation,  constitutes  negligence.  Ches- 
means  or  appliances,  known,  or  which,  apeake  d  N.  R.  Go.  v.  VenaMe  (1901)) 
but   for    their   negligence,   would   have  111  Ky.  41,  63  S.  W.  35. 
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1024.  [125]  Constructive    knowledge;    liability    inferred    from. — 

The  doctrine  that  knowledge  of  abnormal  dangers,  which  a  master 
might  have  acquired  by  the  exercise  of  reasonable  care,  stands,  as  an 
element  of  liability,  upon  precisely  the  same  footing  as  actual  knowl- 
edge, is  well  established. 

"It  is  the  master's  duty  to  be  careful  that  his  servant  is  not  induced' 
to  work  under  a  notion  that  tackle  or  machinery  is  staunch  and  se- 
cure, when  in  fact  the  master  knows,  or  ought  to  know,  that  it  is  not. 
so,  and  if,  from  any  negligence  in  this  respect  damage  arises,  the 
master  is  responsible."  ^ 

The  question  is  not  whether  the  master  believes  that  the  materials 
furnished  by  him  are  free  from  defects,  but  whether  he  is  justified 
in  such  a  belief.* 

It  is  the  duty  of  the  employer  to  "furnish  appliances  free  from 
defects  discoverable  by  the  exercise  of  ordinary  care."  ' 

"The  master  is  chargeable,  not  only  with  such  knowledge  as  he  ac- 
tually has,  but  also  with  that  which  he  ought  to  have,  by  the  exercise 
of  reasonable  care  and  diligence  on  his  part  in  the  performance  of  his 
duties  as  master."  * 

"Where  knowledge  is  essential  to  charge  the  master,  negligent  ig- 
norance is  equivalent  to  knowledge."  * 

[A  finding  that  the  master  had  actual  knowledge  of  the  defects  is 
supported  by  evidence  that  knowledge  could  have  existed  by  the  exer- 
cise of  reasonable  care.'*] 

The  implied  agreement  of  a  master  is  that  the  implements  and  ma- 
chinery furnished  for  the  use  of  his  servants  "are  sound  and  fit  for 
the  purpose  intended,  so  far  as  ordinary  prudence  can  discover."  ^ 

"Knowledge  may  be  established  by  showing  actual  cognizance  of 
the  defect,  or  knowledge  imputed  from  the  opportunities  for  actual 
knowledge,  arising  from  the  duty  to  observe  its  machinery  and  appli- 
ances for  the  safety  of  its  workmen."  ' 

1  Paterson  V.  Wallace  (1854)  1  Macq.       *  Houston  v.    Brush    (1894)    66   Vt. 
H.  L.  Cas.  748,  751   (quoted  as  "recog-    331,  29  Atl.  380. 

nized  law"  in  Herdler  v.  Buck's  Stove  &  Schmidt  v.  Block  (1886)  76  Ga.  823,. 

d  Range  Co.   [1896]    136  Mo.   3,  37  S.  referring    to    2    Thomp.    Neg.    p.    994; 

^_   115).  Shearm.  &  Eedf.  Neg.  §  93;  Ocea/n  S.  S. 

2  Roberts  v.  Smith   (1857)    2  Hurlst.  Go.  v.    Matthews    (1890)    86   Ga.   418,. 
&  N.  213,  26  L.  J.  Exch.  N.  S.  319,  3  12  S.  E.  632. 

Jur.    N.    S.    469,    5    Week.    Eep.    581.       6aWise  v.  Lillie   (1911)   84  Kan.  86, 

Similar  language  was  used  in  Pfudl  v.  113  Pac.  403. 

F.   J    Romer   Sons    (1909)     107    Minn.        e  Lake  Shore  &  M.  S.  R.  Co.  v.  Mo- 

353,  120  N.  W.  302.  Cormiok   (1881)    74  Ind.  440. 

3  Texas    &    P     R     Co.    v.    Archibald       '  Evansville  &  T.  H.  R.  Co.  v.  Duel 
(1897)    170  U.  'S.  665,  42  L.  ed.  1188,  (1892)    134  Ind.   156,   33  N.  E.  355. 
18  Sup.  Ct.  Eep.  777.  See  also  the  following  cases,  to  the 
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same  effect:  Feltham  v.  England  (1865)  W.  207;  McGhee  v.  Bell  (1897)  19  Ky. 
4  Fost.  &  F.  460;  Wehb  v.  Rennie  L.  Rep.  267,  39  S.  W.  823;  Kentucky 
(1865)  4  Fost.  &  F.  608;  Northern  P.  C.  R.  Co.  v.  Carr  (1897)  19  Ky.  L. 
ie.  Co.  V.  Herbert  (1885)  116  U.  S.  Eep.  1172,  43  S.  W.  193;  Shanny  v. 
642,  29  L.  ed.  755,  6  Sup.  Ct.  Eep.  Androscoggin  Mills  (1876)  66  Me.  420; 
590;  Union  P.  R.  Co.  v.  Daniels  {Union  Norfolk  &  W.  R.  Go.  v.  Hoover  (1894) 
P.  R.  Go.  V.  Snyder)  (1893)  152  U.  S.  79  Md.  253,  25  L.R.A.  710,  47  Am. 
684,  38  L.  ed.  597,  14  Sup.  Ct.  Eep.  St.  Eep.  392,  29  Atl.  994;  Gilman  v. 
756:  Union  P.  R.  Co.  V.  O'Brien  (1896)  Eastern  R.  Co.  (1866)  13  Allen,  433, 
161  U.  S.  451,  40  L.  ed.  766,  16  Supp.  90  Am.  Dec.  210;  Arkerson  v.  Dennison 
Ct.  Eep.  618,  affirming  (1892)  1  0.  G.  (1875)  117  Mass.  407;  H olden  v.  Fitch- 
A.  354,  4  U.  S.  App.  221,  49  Fed.  538;  burg  R.  Co.  (1880)  129  Mass.  268,  37 
Jones  V.  Taeger  (1872)  2  Dill.  64,  Fed.  Am.  Eep.  343;  Davis  v.  Detroit  &  M. 
Cas.  No.  7,510;  Kerlin  v.  Chicago,  P.  B.  Co.  (1870)  20  Mich.  105,  4  Am.  Rep. 
<£  St.  L.  R.  Co.  (1892)  50  Fed.  185;  364;  Cook  v.  St.  Paul,  M.  &  U.  R.  Co. 
Louisville  &  N.  R.  Go.  v.  Johnson  (1885)  34  Minn.  45,  24  N.  W.  311; 
(1897)  27  C.  C.  A.  367,  53  U.  S.  App.  TUel  v.  Kennedy  (1901)  82  Minn.  142, 
381,  81  Fed.  679 ;  Baltimore  &  0.  R.  84  N.  W.  657 ;  New  Orleans,  J.  £  G.  N. 
Co.  V.  Taylor  (1911)  109  C.  C.  A.  172,  R.  Co.  v.  Hughes  (1873)  49  Miss. 
186  Fed.  828;  Alabama  d  F.  R.  Co.  v.  258;  Neilon  v.  Kansas  City  St.  J.  d 
Waller  (1872)  48  Ala.  459;  Ocean  S.  S.  G.  B.  R.  Co.  (1885)  85  Mo.  599;  Doyle 
Co.  V.  Matthews  (1890)  86  Ga.  418,  v.  Missouri,  K.  &  T.  Trust  Go.  (1897) 
12  S.  E.  632;  Chicago  &  A.  R.  Go.  v.  140  Mo.  1,  41  S.  W.  255;  Bullmaster 
Shannon  (1867)  43  111.  338;  Gonsoli-  v.  St.  Joseph  (1897)  70  Mo.  App.  60; 
dated  Coal  Go.  v.  Haermi  (1893)  146  Laning  v.  New  York  G.  R.  Go.  (1872) 
111.  614,  35  N.  E.  162;  Illinois  Steel  49  N.  Y.  521,  10  Am.  Eep.  417;  Benz- 
Co.  V.  Schymanowski  (1896)  162  111.  ing  v.  Steinway  &  Sons  (1886)  101 
447,  44  N.  E.  876;  Whitney  &  8.  Go.  N.  Y.  547,  5  N.  E.  449;  Hesheth  v. 
V.  O'Rourke  (1898)  172  111.  177,  50  New  York  G.  &  H.  R.  R.  Co.  (1899) 
N.  E.  242,  affirming  (1896)  68  111.  App.  37  App.  Div.  78,  55  N.  Y.  Supp.  898; 
487;  Pioneer  Cooperage  Co.  v.  Romano-  Gielfield  v.  Browning  (1894)  9  Misc. 
wicz  (1899)  85  111.  App.  407,  affirmed  98,  29  N.  Y.  Supp.  710;  Dunn  v.  Con- 
in  (1900)  186  111.  9,  57  N.  E.  864;  nell  (1897)  21  Misc.  295,  47  N.  Y. 
Qoff  V.  Toledo,  St.  L.  &  K.  G.  R.  Go.  Supp.  185,  affirming  (1897)  20  Misc. 
(1887)  28  111.  App.  529;  Lake  Shore  727,  46  N.  Y.  Supp.  684;  Ghesson  v. 
d  M.  S.  R.  Co.  V.  Conway  (1896)  67  John  L.  Roper  Lumber  Go.  (1896)  118 
111.  App.  155;  Western  Tube  Co.  v.  N.  C.  59,  23  S.  E.  925;  Huntsinger  v. 
PoloUnski  (1900)  94  111.  App.  640;  Trexler  (1897)  181  Pa.  497,  37  Atl. 
Chicago  &  A.  R.  Co.  v.  Merriman  574;  Dalton  v.  Towanda  (1906)  215 
(1900)  95  111.  App.  628;  Louisville,  N.  Pa.  402,  64  Atl.  547;  Teaias  &  P.  R. 
A.  d  G.  R.  Go.  Y.  Buck  (1888)  116  Ind.  Co.  v.  McAtee  (1884)  61  Tex.  695; 
566,  2  L.R.A.  520,  9  Am.  St.  Rep.  883,  Texas  d  P.  R.  Co.  v.  Harrington  (1884) 
19  N.  E.  453;  Evansville  &  T.  H.  R.  62  Tex.  597;  Texas  d  P.  R.  Co.  v.  Mal- 
Co.  V.  Duel  (1892)  134  Ind.  156,  33  Ion  (1885)  65  Tex.  115;  Texas  &  P. 
N.  E.  355;  American  Wire  Nail  Go.  v.  R.  Co.  v.  Wisenor  (1886)  66  Tex.  674, 
Connelly  (1893)  8  Ind.  App.  398,  35  2  S.  W.  667;  Missouri  P.  R.  Go.  v. 
N.  E.  721;  Salem  Stone  d  Lime  Co.  v.  Henry  (1889)  75  Tex.  220,  12  S.  W. 
Tepps  (1894)  10  Ind.  App.  516,  38  N.  E.  828;  Texas  d  N.  O.  R.  Co.  v.  Echols 
229;  Linton  Goal  d  Min.  Co.  v.  Persons  (1897)  17  Tex.  Civ.  App.  677,  41  S. 
(1894)  11  Ind.  App.  264,  39  N.  E.  214;  W.  488;  Bertha  Zinc  Co.  v.  Martin 
Indiana  Natural  d  Illuminating  Gas  Co.  (1895)  93  Va.  791,  70  L.R.A.  999,  22 
V.  Marshall  (1898)  22  Ind.  App.  121,  s.  E.  869;  Neal  v.  Phoenix  Lumber  Go. 
52  N.  E.  232:  Purcell  Mill  d  Elevator  (1911)  64  Wash.  523,  117  Pac.  267; 
Go.  V.  Kirkland  (1898)  2  Ind.  Terr.  Paine  v.  Eastern  R.  Go.  (1895)  91  Wis. 
169,  47  S.  W.  311;  Locke  v.  Sioux  City  340,  64  N.  W.  1005;  Koutsky  v.  Forster- 
d  P.  R.  Co.  ( 1877 )  46  Iowa,  109 ;  Chi-  Whitman  Lumber  Co.  { 1911 )  146  Wis. 
cago,  K.  d  W.  R.  Co.  v.  Blevins  (1801)  425,  131  N.  W.  1001,  and  the  cases 
46  Kan.  370,  26  Pac.  687;  Ashland  generally,  which  are  cited  in  the  fol- 
Coal  d  I.  R.  Co.  V.  Wallace  (1897)  101  lowing  subdivisions  of  the  present  chap- 
Ky.  626,  42  S.  W.  744,  rehearing  re-  ter.  And  see  Norfolk  d  W.  R.  Go.  v. 
ported  in    (1897)    101  Ky.   644,   43   S.  Wade  (1903)  102  Va.  140,  45  S.  E.  915. 
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The  instructions  to  the  jury,  in  an  action  for  injuries  caused  by- 
abnormal  dangers,  should  be  in  conformity  with  this  doctrine.' 

The  oases  dealing  with  the  master's  as  "actual"  notice.     Neioton  v.  Vulcan 

constructive  knowledge  of  the  servant's  Iron  Works  (1901)  199  Pa.  646,  49  Atl. 

incompetency   are   collected   in   chapter  339. 

XLVi.,  post.  It  is  not  error  to  refuse  an  instruction 

It  has  been  expressly  determined  that  asked  by  the  defendant,  that  he  was  en- 
where  the  instrumentality  which  causes  titled  to  reasonable  notice  of  the  exist- 
the  servant's  injury  is  a  vicious  animal  ence  of  the  defect  complained  of,  and 
belonging  to  the  category  known  as  an  opportunity  after  such  notice  to  re- 
"domestic,"  the  master  cannot  avail  pair  the  same,  inasmuch  as  such  an  in- 
himself  of  the  rule  which  disables  stran-  struction  entirely  omits  to  refer  to  the 
gers  from  recovering  damages  from  the  liability  of  the  defendant,  supposing 
owner  of  such  an  animal  unless  he  is  that  the  latter  might,  by  the  exercise  of 
shown  to  have  had  actual  knowledge  of  reasonable  care,  have  known  of  the  de- 
its  evil  propensities.  That  rule  is  based  feet.  Sweat  v.  Boston  &  A.  R.  Co. 
on  the  fact  that  the  owner  was  not  in-  (1892)  156  Mass.  284,  31  N.  E.  296. 
fltrumental  in  placing  the  injured  party  The  following  instructions  have  been 
in  danger,  and  does  not  apply  to  a  serv-  held  correct:  That  a  servant  has  a 
ant,  because  he  is  not  a  mere  volunteer,  right  to  recover  on  proof  that  the  injury 
He  is  required  by  his  master  to  assume  was  occasioned  by  the  use  of  defective 
the  danger  which  the  existence  of  machinery,  and  that  the  master  was 
vicious  and  uncurbed  propensities  im-  aware  of  the  defect,  or  that  the  exercise 
plies,  and  if  the  master  could,  by  the  of  reasonable  care  would  have  disclosed 
exercise  of  reasonable  care,  know  of  it.  Elliott  &  8t.  Louis  &  I.  M.  R.  Co. 
the     existence     of     such    propensities,  (1878)   67  Mo.  272. 

his    actual    ignorance    of    them    is    no  That,  if  the  jury  "believe    from    the 

excuse  in  law.     George  S.  Hammond,  Go.  evidence   that   the   defendant    knew    of 

V.  Johnson    (1893)    38  Neb.  244,  56  N.  such   defects,   if  any   existed,    and    are 

W.  967.  proved   by   the   evidence,   and   that   the 

"Railroad  companies  are  charged  with  existence    of    such     defects     constituted 

knowledge  of  the  manner  in  which  their  negligence  on  the  part  of  the  defendant, 

employees     customarily    perform    their  and  in  the  exercise  of  ordinary  care  and 

labors,  and  have  so  performed  them  for  diligence     the     defendant     could     have 

years,  and  the  burden  does  not  rest  upon  known  of  and  repaired  them,  tlien  the 

a  plaintiff  to  prove  that  some  officer  of  defendant   is   liable   therefor."     Peoria, 

theirs  knew  of  such  custom.     If  appel-  D.  &  E.  R.  Go.  v.  Sardwick   (1892)    48 

lant  did  not  know  how  its    work    was  111.  App.  562. 

being  performed,  it  ought  to  have  known  That,   if  the   jury  find  that    the    in- 

it."      Atchison,    T.    &   8.   F.   R.    Co.   v.  injuries  were  the  result  of  the  defects 

Sowers  (1906)  —  Tex.  Civ.  App.  — ,  99  in  question;  that  the  employer  knew  of 

S.  W.  190.  such   defects,   or  might  have  known  of 

8  An  instruction  is    erroneous    which  them  by  the  use  of  such  care  as  a  person 

absolves     an    employer    from     liability  of   ordinary  prudence  would  have  used 

"unless  he  knew  of  the  defects"  which  under  similar  circumstances;    and  that 

caused   the   injury.     Bier    v.    Standard  deceased  did  not  know  of  such  defects 

Mfg.   Go.    (1889)    130   Pa.  446,   18   Atl.  and  could  not  have  known  of  them  by 

637;    Houston  v.  Brush    (1894)    66  Vt.  the  use  of  ordinary  care  and  prudence, 

331,  29  Atl.  380;  Wedgwood  v.  Chicago  — the   plaintiff   is   entitled    to    recover. 

&   ISI     W.   R.    Co.    (1878)    44   Wis.  44;  Missouri  P.  R.  Go.  v.  Henry   (1889)    75 

Chicago  &  A.  R.  Co.  v.  Shannon  (1867)  Tex.    220,    12    S.    W.    828;   Herdler  v. 

43  111.  33.  Buck's  Stove  &  Range  Co.    (1896)    136 

A  requested  charge,  to  the  effect  that  Mo.  3,  37  S.  W.  115. 

negligence  cannot  be  inferred  from  the  An    instruction    is    erroneous    which 

existence   of   a  defect   "not  brought   to  tends  to  lead  the  jury  to  believe  that 

the  notice"  of  the  defendant,  should  not  the  master  is  not  liable  unless  he  had 

be    given   without    informing    the    jury  actual     knowledge     of    the    conditions, 

that  this  is  only  true    if    "notice"    is  Rapid  Transit  R.  Go.  v.  Edwards  ( 1909 ) 

meant  to  include  "constructive"  as  well  55  Tex.  Civ.  App.  543,  118  S.  W.  838. 
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The  boundary  line  between  the  constructive  knowledge  which 
may  be  attributed  to  the  master  from  the  standpoint  adverted  to  in 
the  foregoing  paragraph,  and  from  the  standpoint  of  his  duty  in  re- 
gard to  the  actual  examination  of  the  instrumentalities,  is  not  always 
easy  to  define.  But  the  exigencies  of  a  logical  classification  seem  to 
render  it  expedient  that  the  duty  to  observe  the  daily  operation  of  the 
instrumentalities,  and  to  estimate  the  relation  of  certain  extraneous, 
scientific  facts  to  that  operation,  should  be  distinguished  from  the 
duty  to  institute  a  minute  investigation  into  the  actual  condition  of 
those  instrumentalities  with  a  view  to  ascertaining  whether  they  are 
efficient  or  are  not  efficient.  The  necessity  for  some  such  differentia- 
tion is  shovsTi  by  the  fact  that  the  law  will  sometimes  deduce  an  obli- 
gation to  make  an  inspection  from  the  fact  that  the  employer,  availing 
himself  of  the  sources  of  information  to  which  the  former  duty  re- 
quires him  to  have  recourse,  has  arrived  at  the  knowledge  of  certain 
matters  which  would  put  a  careful  man  upon  further  inquiry.®  An 
attempt  has  accordingly  been  made  in  this  chapter  and  the  next  to  dis- 
tribute the  decisions  reviewed,  with  due  reference  to  the  distinct  ob- 
ligations just  mentioned. 

1025.  [126]  Absence  of  constructive  knowledge;  liability  nega- 
tived by. —  The  correlative  of  the  proposition  stated  in  the  preceding 
section  is  that  a  servant  cannot  recover  for  injuries  caused  by  abnor- 
mally dangerous  conditions,  unless  he  proves  that  the  existence  of 
those  conditions  was  either  actually  known  to  the  master,  or  would 
have  been  known  to  him  if  he  had  exercised  that  degree  of  watchful- 
ness which  be  was  bound,  as  a  prudent  man,  to  exercise  under  the 
given  circumstances.^    Manifestly,  this  is  merely  one  of  the  forms  in 

An  instruction  that  there  could  be  no  S.  Co.  v.  Mattheios   (1890)   86  Ga.  418, 

recovery  unless  the  master  had  notice  of  12  S.  E.  632. 

the  defects  is  properly  modified  so  as  to  It  is  not  error  to  refuse  to  direct  a 
permit  recovery  if  the  master  could  verdict  for  a  defendant,  where  the  plain- 
have  known  thereof  by  the  exercise  of  tiflf  has  offered  evidence  to  the  effect 
ordinary  care.  Garr  v.  American  Loco-  that  the  timbers  of  a  bridge  which  gave 
motive  Co.  ( 1908 )  29  R.  I.  276,  70  Atl.  way  were  decayed  on  the  surface  to  such 
196.  an  extent  that  a  reasonably  careful  in- 

9  Take,  for  example,  such  statements  spection  ought  to  have  discovered  the 
as  the  following:  "Where  it  is  proved  weakness.  Chicago  O.  W.  R.  Co.  v. 
that  there  was  a  defect,  and  that  defect  Eealy  (1898)  30  C.  C.  A.  11,  57  U.  S. 
was  obvious,  and  on  its  face  showed  that  App.  513,  86  Fed.  245.  See  also,  as  il- 
it  had  existed  long  enough  before  the  lustrating  this  aspect  of  the  subject,  St. 
injury  to  have  been  discovered  by  the  Louis,  I.  M.  &  8.  R.  Co.  v.  Higgins 
master  in  the  exercise  of  ordinary  dili-  (1890)  53  Ark.  458,  14  S.  W.  653. 
gence,  it  is  at  once  apparent  that,  if  1  To  support  an  allegation  of  negli- 
the  master  did  not  know  of  it,  he  might  gence  on  the  part  of  the  employer  with 
have  known,  and  that  he  failed  in  his  reference  to  InsuflBcient  strength  or  con- 
duty  to  inspect  and  know."     Ocean  8.  struction  of  some  portion  of  a  machine. 
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and  its  being  unskilfully  applied  to  the 
purpose  of  sustaining  a  weight,  "it 
would  be  necessary,  not  only  to  show 
that  this  machine  had  been  insufficient, 
but  to  show  that  this  deficiency  did  not 
arise  from  any  inherent,  secret  defect, 
but  that  it  was  known,  or  might  by  the 
exercise  of  due  skill  and  attention  have 
been  known,  to  the  "defender."  Weems 
V.  Mathieson  (1861)  4  Maeq.  H.  L.  Cas. 
215   (p.  222). 

If  the  injury  arises  from  a  defect  or 
insufficiency  in  the  machinery  or  imple- 
ments furnished  to  the  servant  by  the 
master,  knowledge  of  the  defect  or  in- 
sufficiency must  be  brought  home  to  the 
master,  or  proof  given  that  he  was  igno- 
rant of  the  same,  through  his  own  negli- 
gence, and  want  of  proper  care;  in  other 
words,  it  must  be  shown  that  he  either 
knew  or  ought  to  have  known  of  the  de- 
fects which  caused  the  injury.  Wright 
V.  New  York  O.  R.  Co.  (1862)  25  N.  Y. 
562. 

"It  is  not  negligence  in  the  master  if 
the  tool  or  machine  brealo,  whether 
from  an  internal,  original  fault  not  ap- 
parent when  the  tool  or  machine  was 
at  first  provided,  or  from  an  external, 
apparent  one  produced  by  time  and 
use,  not  brought  to  the  master's  knowl- 
edge. These  are  the  ordinary  risks  of 
the  employment  which  the  servant  takes 
upon  himself."  Baker  v.  Allegheny  B. 
Co.  (1880)  95  Pa.  211,  40  Am.  Eep. 
«34. 

"If  the  servant  claims  damages  from 
the  master  for  injuries  received  on  ac- 
<!ount  of  defective  premises,  buildings, 
machinery,  or  appliances,  he  must  al- 
lege and  prove  that  the  unfitness  or  the 
defect  which  caused  the  injury  was 
known  to  the  master,  or  was  such  as, 
with  reasonable  diligence  and  attention 
to  his  business,  he  ought  to  have 
known."  Pittsburgh,  C.  &  8t,  L.  R.  Co. 
V.  Adams  (1886)  105  Ind.  151,  5  N.  E. 
187. 

"When  there  is  no  notice  to  the 
master  of  defects,  and  no  blame  im- 
putable in  not  discovering  them,  he  is 
not  liable  if  injury  results  to  his  em- 
ployee therefrom."  St.  Louis,  I.  M.  & 
S.  R.  Go.  V.  Harper  (1884)  44  Ark.  524. 

It  is  unnecessary  to  attempt  to  make 
out  a  complete  list  of  all  the  cases  in 
which  a  principle  of  this  elementary 
character  has  been  recognized.  In  those 
cited  below,  it  has  been  applied  in  state- 
ments relating  to  dangerous  instrumen- 
talities of  an  inorganic  nature.     Lloyd 


V.  Woollomd  Bros.  (1903)  19  Times  L. 
R.  32  (floor  of  lift  slippery)  ;  Smyly  v. 
Olasgow  &  L.  Steam  Packet  Go.   (1868) 

16  Week.  Rep.  483;  North  Shenandoah 
Go.  V.  Fallover  (1873)  4  A.  J.  Rep. 
(Victoria)  109;  Dugal  v.  People's  Bank 
( 1899 )  34  N.  B.  581 ;  Gryder  v.  Chicago, 
R.  I.  &  P.  R.  Co.  (1907)  81  C.  C.  A. 
559,  152  Fed.  417  (ladder  on  car)  ;  Reed 
V.  Norfolk  &  W.  R.  Go.  (1907)  162  Fed. 
750,  reversed  in  (1908)  92  C.  C.  A.  478, 
167  Fed.  16  (car  brake)  ;  Norfolk  &  W. 
R.  Co.  V.  Reed  (1908)  92  C.  0.  A.  478, 
167  Fed.  16  (defective  brake)  ;  Patton 
V.  Illinois  C.  R.  Co.  (1910)  179  Fed. 
530;  Southern  Gar  d  Foundry  Co.  v. 
Jennings  (1903)  137  Ala.  247,  34  So. 
1002  (defects  in  guy  rods)  ;  Bundy  v. 
Sierra  Lumber  Co.  ( 1906 )  149  Cal.  772, 
87  Pae.  622  (trestle  on  logging  railroad 
fell)  ;  Wells  v.  Goe  (1886)  9  Colo.  159, 
11  Pac.  50;  Denver  &  R.  G.  R.  Go.  v. 
Warring  (1906)  37  Colo.  122,  86  Pac. 
305  (obstruction  on  track)  ;  Baooley  v. 
Satilla  Mfg.  Go.  (1902)  114  Ga.  720,  40 
S.  E.  730  (latent  defect  in  bolt)  ;  Bon- 
ner v.  Illinois  G.  R.  Co.  (1854)  15  111. 
550  (iron  bar  used  to  operate  turntable 
broke)  ;  Columbus,  C.  &  I.  G.  R.  Go.  v. 
Troesch  (1873)  68  111.  545,  18  Am.  Rep. 
578;  Chicago  &  A.  R.  Co.  v.  Piatt 
(1878)  89  111.  141  (defective  ladder  on 
railway  car)  ;  Montgomery  Coal  Co.  v. 
Barringer  (1905)  218  111.  327,  75  N.  E. 
900  (coal  fell  through  hole  in  coal 
chute)  ;  Chicago  d  N.  W.  R.  Co.  v 
Scheuring  (1879)  4  111.  App.  533; 
Louisville,  E.  d  St.  L.  Gonsol.  R.  Go.  v. 
Allen  (1893)  47  111.  App.  465  (defective 
tool,  originally  in  good  condition)  ; 
Peoria,  D.  d  E.  R.  Co.  v.  Hardwick 
(1893)  53  111.  App.  161  (loose  plank  in 
crossing  struck  footboard  of  engine)  ; 
Myers  v.  American  Steel  Barge  Go. 
(1896)  64  111.  App.  187;  Bannon  v. 
Sanden  (1896)  68  111.  App.  164;  Chi- 
cago d  E.  R.  Co.  V.  Binkopski  (1897)  72 
111.  App.  22  (defective  roadbed)  ; 
Illinois  C.  R.  Co.  v.  Schumann  (1902) 
101  111.  App.  668  (explosive  fuel)  ; 
Gardner  v.  Chicago,  L.  8.  d  E.  R.  Co. 
(1910)  154  111.  App.  178;  Stout  v. 
Strait  Goal  Co.  (1910)  157  111.  App.  78; 
Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Adams 
(1885)  105  Ind.  151,  5  N.  E.  187  (de- 
fective rail)  ;  Kitteringham  v.  Sioua; 
City  d  P.  R.  Co.   (1883)    62  Iowa,  285, 

17  N.  W.  585  (use  of  a  certain  kind  of 
oil  caused  the  formation  of  a  poisonous 
substance  on  the  brass  work  of  a  car 
wheel)  ;  Atchison,  T.  d  8.  F.  B.  Co.  v. 
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Wagner  (1885)  33  Kan.  660,  7  Pac.  204 
(defective  spring  in  drawbar);  Atchi- 
son, T.  d  S.  F.  R.  Co.  V.  Swarts  ( 1897 ) 
58  Kan.  235,  48  Pac.  953;  Cherokee  & 
P.  Coal  d  Min.  Co.  v.  Britton  (1896) 
3  Kan.  App.  292,  45  Pac.  100  (rock  fell 
from  roof  of  mine  tunnel)  ;  Ohio  Yalley 
R.  Co.  V.  McKinley  (1895)  17  Ky.  L. 
Eep.  1028,  33  S.  W.  186;  Hocker  v. 
Louisville  &  A'.  R.  Co.  (1906)  29  Ky.  L. 
Rep.  842,  96  S.  W.  526  (servant  went 
between  cars  without  master's  knowl- 
edge) ;  Broadway  Coal  Min.  Co.  v. 
Render  (1909)  —  Ky.  — ,  119  S.  W. 
198  (vicious  mule)  ;  Nason  v.  West 
(1886)  78  Me.  253,  3  Atl.  911  (recently 
built  oven  fell  in)  ;  Cowan  v.  Urnbagog 
Pulp  Go.  (1897)  91  Me.  26,  39  Atl.  340; 
O'Neil  V.  O'Lea/ry  (1895)  164  Mass. 
387,  41  N.  E.  662  (master  not  liable  for 
injuries  to  an  employee  from  an  ex- 
plosion of  a  blast  whicli  he  was  justified 
in  believing  had  been  before  exploded, 
because  he  sent  the  employee  to.  work 
about  the  hole  which  was  being  exca- 
vated, and  sent  another  employee,  who 
had  supervision  of  the  work,  to  another 
place,  although  the  latter  was  apparent- 
ly reluctant  to  leave  the  hole,  the  defend- 
ant having  no  reason  to  suppose  that 
tlie  safety  of  anyone  was  dependent  on 
his  continuing  the  work)  ;  Johnson  v. 
Solmes  (1899)  173  Mass.  514,  53  N.  E. 
1000  (remedy  applied  to  a  sailor's  frost- 
bite proved  ineffective;  shipowner  not 
chargeable  with  knowledge  that  there 
was  a  superior  one)  ;  Girard  v.  Gris- 
wold  (1900)  177  Mass.  57,  58  N.  E.  179 
( water  gauge  on  boiler  burst )  ;  Prentiss 
v.  Kent  Furniture  Mfg.  Co.  (1886)  63 
Midi.  478,  30  N.  W.  109;  Doyle  v.  St. 
Paul,  M.  d  M.  R.  Co.  (1889)  42  Minn. 
79,  43  N.  W.  787  (defective  rail); 
Doyle  V.  St.  Paul,  M.  d  M.  R.  Co. 
supra  (employee's  foot  caught  by  a 
splinter  on  the  inside  of  a  railroad 
track  or  rail;  Murphy  v.  Great  North- 
ern E.  Co.  (1897)  68  Minn.  526,  71  N. 
W.  662  (servant's  foot  caught  by  loose 
block  in  an  angle  of  the  track  braces)  ; 
Memphis  &  C.  R.  Go.  v.  Thomas  (1875) 
51  Miss.  637  ( defective  switch )  ;  Mope -v. 
Natchez,  C.  d  M.  R.  Co.  (1911)  — 
Miss.  — ,  54  So.  369  (defective  coupling 
pin)  ;  Elliott  v.  St.  Louis  &  I.  M.  R.  Co. 
(1878)  67  Mo.  272;  Covey  v.  Eannihal 
d  St.  J.  R.  Co.  (1885)  86  Mo.  635; 
Bollenlech  v.  Missouri  P.  R.  Co.  (1897) 
141  Mo.  97,  38  S.  W.  723,  41  S.  W.  887 
(small  ditch  in  track,  dangerous  to 
couplers)  ;   Krampe  v.  St.  Louis  Brew- 


ing Asso.  (1894)  59  Mo.  App.  277;  Ben- 
nett V.  Himmelberger-Harrison  Lumber 
Co.  (1906)  116  Mo.  App.  699,  94  S.  W. 
808  (spurs  for  climbing  trees)  ;  Oker  v, 
Hill-0'Meara  Constr.  Co.  (1911)  158 
Mo.  App.  213,  138  S.  W.  84;  Cudahy 
Packing  Co.  v.  Roy  (1904)  71  Neb.  600, 
99  N.  W.  231  (defective  lever);  Klinc- 
intie  v.  Xashua  Mfg.  Co.  (1907)  74  N. 
H.  276,  67  Atl.  573  (oil  on  floor  made 
it  slippery)  :  Essex  County  Electric  Co. 
V.  Kelly  (1894)  57  N.  J.  L  100,  29  Atl. 
427  (electric  light  pole  broke)  ;  Loughlin 
V.  Brassil  (1907)  187  N.  Y.  128,  79  J-\ 
E.  854  (nut  dropped  off  bolt);  Faulk- 
ner V.  Erie  R.  Co.  (1867)  49  Barb.  324 
(defective  bridge)  ;  Haskins  v.  Stewart 

(1890)  57  Hun,  380,  10  N.  Y.  Supp. 
833  (contractor  for  the  building  of  a 
sewer  is  not  liable  for  the  death  of  a 
workman,  caused  by  the  caving-in  of  a 
bank,  which  resulted  from  the  bursting: 
of  one  or  other  of  two  water  pipes  run- 
ning parallel  with  and  within  2  feet  of 
the  sewer,  filling  the  trench  with  water, 
where  the  existence  of  one  of  such  pipes 
was  altogether  unknown  to  tne  defend- 
ant, and  he  was  not  aware  that  the 
other,  although  laid  by  him,  was  de- 
fective, and  there  was  no  negligence  in 
the  manner  of  bracing  the  bank )  ;  Doing 
V.  Neio  York,  0.  &  W.  R.  Go.  (1893)  73 
Hun,  270,  26  N.  Y.  Supp.  405 ;  Moran  v. 
Racine  Wagon  Co.  (1893)  74  Hun,  454, 
26  N.  Y.  Supp.  852  (defective  elevator)  ; 
WUte  V.  Eidlitz  (1897)  19  App.  Div. 
256,  46  N.  Y.  Supp.  184  (elevator  fell, 
owing  to  fact  that  planks  were  lying 
across  the  well)  ;  Riker  v.  New  York,  0. 
d  W.  R.  Co.  (1901)  64  App.  Div.  357, 
72  N.  Y.  Supp.  168  (telegraph  pole 
fell)  ;  La  Point  v.  Howland  Paper  Co. 
(1902)  75  App.  Div.  611,  77  N.  Y.  Supp. 
669  (defective  steam  pipe)  ;  Rockstrowv. 
Astoria  Marble  Co.  (1907)  121  App.  Div. 
144,  105  N.  Y.  Supp.  501  (fall  of  pane 
of  glass)  ;  Schlappendorf  v.  American 
R.  Traffic  Go.  (1911)  142  App.  Div.  554, 
127  N.  Y.  Supp.  44;  Geoghegan  v.  Atla^ 
S.  S.  Co.  (1893)  3  Misc.  224,  22  N.  \^ 
Supp.  749  (want  of  proper  appliance  to 
close  opening  in  ship's  side)  ;  Loonam  v. 
Brockway  (1864)  3  Robt.  74,  28  How. 
Pr.  472;  Schorning  v.  Knickerbocker  Ice 
Co.  (1891)  38  N.  Y.  S.  R.  27,  13  N.  Y. 
Supp.  434  (slat  in  wooden  ladder  gave 
way)  ;     Klupp     v.     United    Ice     Lines 

(1891)  39  N.  Y.  S.  R.  782,  15  N.  Y. 
Supp.  597;  Stuber  v.  McEntee  (1892) 
47  N.  Y.  S.  R.  294,  19  N.  Y.  Supp.  000 ; 
Prentice  v.  Wellsville   (1893)   50  N.  Y. 
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■wkich  it  is  possible  to  state  the  comprehensive  principle  that  the  mas- 
ter is  not  liable  if  the  instrumentality  which  caused  the  injury  would 
have  been  considered  by  a  careful  man  a  proper  one  to  use  at  the 
time  when  the  accident  happened.^  A  master,  accordingly,  is  said 
not  to  be  liable  where  the  defect  was  "secret,"  ^  or  "latent,"  *  or 

S.  K.  557,  21  N.  y.  Supp.  820  (composi-  showed    that    those    conditions    existed, 

tion  of  explosive  changed  by  manufac-  See,   for  example,   the   following:      Mc- 

turer)  ;    Nelson  v.   R.  J.   Reynolds   To-  Gray  v.   Galveston,   H.  .i  S.  A.  R    Co. 

6acco  Co.  (1907)  144  N.  C.  418,  57  S.  E.  (1896)     89    Tex.    168,    34    S.    W.    95; 

127    (defective  passageway)  ;    Maitland  Bonner  v.    Glenn    (1891)    79   Tex.   531, 

V.  Cleveland,  L.  &.  W .  R.  Co.   (1896)    3  15  S.  AY.  5/2;    Taylor,  B.  cf  H.  R.  Co. 

Ohio  Legal  News,  289    (injuries  caused  v.  Taylor  (1890)   79  Tex.  104,  14  S.  W. 

by  poisonous  gasses.)  ;  Waddell  v.  Simo-  918;   Texas  P.  R.  Go.  v.  Whiie    (1891) 

son  (1886)   112  Pa.  567,  4  Atl.  725  (de-  82   Tex.   543,    18   S.   W.   478;    Texas   & 

fective     construction     of    gangway    in  P.  R.   Co.  v.   Crow    (1893)    3  Tex.  Civ. 

mine);   dough  v.  Hoffman   (1890)    132  App.   266,  22  S.  W.   928;   Engstrom  v. 

Pa.  626,   19  Am.   St.  Rep.  620,  19  Atl.  Ashland  Iron  d  S.  Co.    (1894)   87  Wis. 

299    (well  hole  left  uncovered);   Mixter  166,   58  N.   W.   241;    Kennedy  v.  Lake 

V.   Imperial   Coal   Co.    (1893)    152   Pa.  Superior   Terminal   &    Transfer   R.    Co. 

395,    25    Atl.    587     (defective    brake);  (1896)    93    Wis.    32,    66    N.    W.    1137; 

Moore   v.   Pennsylvania  R.   Co.    (1895)  Darling  v.  New  York,  P.  &  B.  R.   Co. 

167   Pa.  495,  31   Atl.    734     (timber    of  (1892)    17    R.    I.    708,    16   L.R.A.    643,, 

trestle  which  plaintiff  was  taking  down  24   Atl.   462;    Gorham,  v.   Kansas    City 

gave  way);  Toohey  v.  Equitable  Gas  Co.  S   S.   R.    Co.    (1892)    113   Mo.   408,    20' 

(1897)     179    Pa.    437,    36    Atl.    314;  S.  W.  1060. 

Corcoran   v.    Wanamaker     (1898)     185        But   doubtless   the  language   used   in 

Pa.  496,  39  Atl.  1108    (proprietor  of  a  these   cases   is   to  be   explained  by   the 

laundry  is  not  liable  for  the  damages  ao-  fact  that  no  question  was  raised  as  to 

cruing  to  a  servant  for  loss  of  her  sight  the   master's   possession   of  the   knowl- 

by  poisoning  from  fumes  of  acids  used  edge  demanded  by  the  law,  and  the  at- 

in  the  laundry,  where  he  did  not  know  tention  of  the  court  was  therefore  fixed 

that   the   use   of   the    acids   would   pro-  more    particularly    upon    the    material 

duce  such  results)  ;  Pippin  v.  Sherman,  results  of  his  negligence. 
S.  &  S.  R.  Co.   ( 1900 )  —  Tex.  Civ.  App.        2  See  MoAvoy  v.  Pennsylvania  Woolen 

— ,  58  S.   W.   961    (lever    of    turntable  Co.    (1891)   140  Pa.  1,  21  Atl.  246. 
broke)  ;  Eouston  &  T.  C.  R.  Go.  v.  Dun-       3  Weems  v.  Mathieson  (1861)  4  Macq. 

ham  (1878)  49  Tex.  181  ( defective  road-  H.  L.  Cas.  215. 

bed);  Hoiis  v.  Stauer   (1885)    62  Wis.        i  Atlantic   &   B.    R.    Co.   v.   Reynolds 

108,  22  N.  W.  153;  Schultz  v.  Chicago  &  (1903)  117  Ga.  47,  43  S.  E.  456  (pole)  ; 

N.  W.  R.   Co.    (1887)    67   Wis.   616,  58  Prohst  v.  Delamater   (1885)    100  N.  Y. 

Am.  Rep.  881,  31  N.  W.   321    (railway  266,   3  N.  E.  184;   McGlain  v.  Hender- 

company  not  bound    to    discontinue    a  son    (1898)    187   Pa.  283,  40  Atl.  985; 

certain    method    of    loading    a    tender,  Kinney  v.  Gorlin   (1890)    132  Pa.  341, 

when  there  is  no  reason  to  regard  it  as  19  Atl.  141;  Sanden  v.  Bannon   (1899) 

unsafe)  ;    Oolte  v.   Milwaukee,  L.   8.   &  85  111.  App.  17   (concealed  knot  in  tim- 

W.  R.   Go.    (1889)    76  Wis.   136,  44  N.  ber)  ;    Martin   v.    Highland   Park    Mfg. 

W.  752.  Co.    (1901)    128  N.  C.  264,  83  Am.  St. 

The   cases   in  which  the   subject-mat-  Rep.  671,  38  S.  E.  876    (sliver  of  steel 

ter  was  a  servant  are  collected  in  chap-  flew  off  a  hammer)  ;   Jones  v.  Chicago, 

ter  XLVi.,  post.  St.  P.  M.  d  0.  R.  Co.   (1900)   80  Minn. 

Cases  are  not  wanting  in  which  the  488,  49  L.R.A.  640,  S3  N.  W.  446. 
principle  that  fault  cannot  be  imputed        According  to    one   court,    "latent   de- 

to  the  master  unless  he   had  notice  of  fects   are   such   as   the   master,    by   the 

the    existence    of    the    conditions    from  exercise  of  care,  might  have  discovered, 

which     the     servant's     injury     resTilted  and  must  not  be  confounded  with  hidden 

seems  to  have  been  ignored,  and  liabil-  defects,   which   even  great  care   on   the 

ity  imposed  upon  evidence  which  merely  part  of  the  master  would  not  disclose 
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"occult,"  *  or  "not  apparent,"  ®  or  "not  visible,"  ''  or  "not  discoverable 
on  inspection,"  '  or  "not  visible  on  examination."  ^  It  has  also  been 
laid  down  that  no  culpability  is  predicable,  "where  the  most  careful 
scrutiny  would  not  have  disclosed  the  defect;"  "  or  "where  the  appli- 
ances was  apparently  in  sound  or  good  condition;"  ^^  or  "where  no 
weakness  was  apparent  to  ordinary  observation;"  ^^  or  "where  there 
were  no  indications  of  danger;"  ^^  or  where  there  was  nothing  to  "sug- 
gest a  suspicion"  of  unsoundness ;  ^*  or  "to  lead  the  master  to  suppose 

to  him."     Flynn  v.   Union  Bridge   Co.  Ind.   App.    347,    90   N.   E.   904    (defect 

(1890)    42    Mo.    App.    531.      But    this  could    not    be    "detected");     Maryland 

seems  to  be  a  wholly  unnecessary,  and  Teleph.  &  Teleg.  Co.  v.  Cloman   (1903) 

perhaps  unwarrantable,  refinement.  97    Md.    620,    55    Atl.    681     (cross-arm 

^Waldmv.  Finoh  (1872)  70  Pa.  460.  on  pole);   Saxe'v.   Walworth  Mfg.   Co. 

eXelson   V.    Allen.   Paper    Car-Wheel  (1906)   191  Mass.  338,  114  Am.  St.  Rep. 

Co.  (1886)  29  Fed.  840.  613,  77  N.  E.  883   (emery  wheel)  ;  Bow- 

f  Bradbury    v.     Kingston     Coal     Co.  ard  v.  Missouri  P.  R.   Co.    (1903)    173 

(1893)    157   Pa.   231,  27   Atl.  400    (re-  Mo.  524,  73  S.  W.  467   (handle  on  hand 

covery  denied  where  the  breaking  of  a  car)  ;   Suderman  £  Dolson  v.  Woodrujf 

wire    pin    caused    an    engineer    to    lose  ( 1907 )    47   Tex.  Civ.  App.  229,   105   S. 

control   of   the   throttle   of  his   engine,  W.  217    (rope). 

resulting  indirectly  in  an  injury  to  a  9  McAvoy  v.  Pennsylvania  Woolen  Co. 
miner  descending  the  shaft  of  a  mine;  (1891)  140  Pa.  1,  21  Atl.  246  (defect 
hut  the  wire  pin  had  for  seven  years  caused  the  handle  of  a  fork  on  which 
continuously  and  successfully  served  its  plaintiff  was  leaning  to  break).  As 
use  without  any  change,  repair,  sub-  to  the  sufficiency  of  the  inspection  or 
stitution,  or  visible  defect,  and  it  gave  examination  which  will  absolve  the  mas- 
no  external  indication  of  defect  up  to  ter,  see  next  chapter, 
the  time  of  the  accident,  and  no  defect  10  Essex  County  Electric  Co.  v.  Kelly 
therein  was  visible  or  known  to  the  (1894)  57  N.  J.  L.  100,  29  Atl.  427 
engineer,    the    mine  inspector,    or    the  (pole  broke). 

employer);     Quintana    v.    Consolidated  ii  The  Flowergate  (1887)  31  Fed.  762 

Kansas  City  Smelting  &  Ref.  Co.  (1896)  (eyebolt  countersunk  in  the  deck  of  a 

14  Tex.   Civ.  App.   347,   37   S.   W.   369  ship  gave  way  owing  to  a  fracture  be- 

( breaking   of   the   cable  was   due  to   a  j,,^  the  surface  of  the  deck)  ;  Kelley  v. 

defect  which   could  not  be   seen   either  p^ty-Second  Street,  M.  &  St.  N.  Ave. 

hefore    or    after    the    cable   was    placed  ^    ^^     (^gg^,    gg   Hun,   93,   11   N.   Y. 

in  the  socket)  ;  Buttner  v.  South  Balti-    q„^„    „<\,    ,  j 'j!„„i;„„  f„'  „   ' i 

more  Steel  Gar  &  Foundry  Co.    (1905)  ^"PP'^^^f.^   '"^w^-l.    nsQq^^rq^'^    Y 

101  Md.  168,  60  Atl.  597,  4  Ann.  Gas.  '^°/^  %^,''**!>  *   «    '•         ,f«aJ; 

_„.                  '  548,   54   N.   B.    1090,   affirming    (1896) 

I'm           ^   T,    v    n     ^    T>„tt       l^aa^^  9   App.   Div.   521,   41   N.   Y.    Supp.   628. 

^  Texas  &  P.  R.  Co.  v.  Patton  (1894)  i<i  iiV)r„+„,„   „     c.-i..    nac:n\    nn    a„ 

<i  p    r    A    dB7    9q  TT    R    Anr.    STQ    fil  ^^  M  Intyre   V.   ReUy    (1859)    22    Sc. 

t  ;•   „;.„,.'     !  V"         .PP"   .     '    .  Sess.   Cas.   2d  series,   347    (brick  work 

Fed.    259     (step    of   locomotive    turned,  connected   with   a   boiler   fell)  ;    South'- 

when    fireman    was    alighting)  ;    Lyons  i^ggf   Virginia  Invprov.    Co.   v.   Andrew 

v.  Kiwmles   (1893)   —  Cal.  — ,  32  Pac.  (1889)   86  Va.  270,  9  S.  E.  1015   (rock 

883    (hook  broke,   owing  to  crystaliza-  in  mine   fell). 

tion    of    iron);    Westinghouse   Electric  n Erskine  v.  Chino  Valley  Beet-Sugar 

&   Mfg.   Co.  V.  Heimlich   (1904)    62  C.  Co.   (1895)   71  Fed.  270   (rope);  Kelley 

C.  A.  92,  127  Fed.  92    (derrick  chain)  ;  v.    Forty-Second   Street,    M.    d    St.    N. 

Shanhioeiler  v.  Baltimore  &  0.  R.   Go.  Ave.  R.  Co.    (1890)    58  Hun,  93,  11  N. 

(1906)    78  C.  C.  A.  353,  148  Fed.  195  Y.  Supp.  344;  Indianapolis,  B.  &  W.  R. 

(brake   rod);    T^ew    Castle   Bridge    Co.  Co.  v.  Toy    (1879)    91  111.  474,  33  Am. 

V.  Steele    (1906)    38  Ind.  App.  194,  78  Rep.  57;  Southwestern  Teleg.  &  Teleph. 

N.   E.   208    (derrick  hook);   Dunlap  v.  Co.  v.  Tucker  (1908)  102  Tex.  224,  114 

Indiana  Union  Traction  Co.   (1910)   45  S.  W.  790   (telegraph  pole). 
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that  there  was  any  abnormal  danger."  ^^  Injuries  dne  to  conditions 
of  this  character  are  sometimes  described  as  "unforeseen  acci- 
dents." "  As  to  the  conception  implied  in  this  and  similar  epithets, 
see,  further,  subdivision  C  of  this  chapter. 

A  similar  doctrine  is,  of  course,  also  available  in  the  master's  fa- 
vor, where  the  negligence  alleged  is  in  regard  to  the  mere  use  or  man- 
agement of  the  instrumentalities  by  any  coservant  for  whose  defaults 
the  master  is  responsible  in  the  jurisdiction  where  the  cause  of  action 

17 

arose. 

As  to  the  rule  that  an  employer  cannot  be  held  liable  as  for  a  breach 
of  his  duty  to  instruct  unless  he  knew,  actually  or  constructively,  that 
the  servant  was  unable  to  comprehend  the  danger  of  his  work  without 
instruction,  see  the  cases  cited  in  chapter  xlis.,  post.  The  propriety 
of  refusing  to  predicate  a  breach  of  the  duty  to  warn  a  servant  of  a 
danger  in  a  case  where  no  notice  of  the  existence  of  that  danger  can 
be  imputed  to  the  master  or  his  representative  results  from  the  very 
nature  of  this  duty.^' 

Other  decisions  illustrating  the  universality  of  the  doctrine  that 
negligence  cannot  be  charged  unless  knowledge  of  the  conditions,  ac- 
tual or  constructive,  is  established,  will  be  found  in  that  part  of  the 

IS  -Wright  v.  Dunlop  ( 1893 )  20  Se.  machine  which  suddenly  started  owing 
Sess.  Cas.  4th  series,  363  (scaifold).  to  the  unexplainable  and  sudden  dis- 
Simpler  phraseology  is  found  in  Regan  placement  of  a  bolt,  where  reasonable 
V.  Donovan  (1893)  159  Mass.  1,  33  N.  inspection  could  not  have  guarded 
E.  702  (movable  steps  on  premises  against  the  accident,  since  such  con- 
where  servant  was  sent  to  work  were  tingency  is  one  of  the  risks  assumed 
insecurely  placed)  ;  Consolidated  Street  by  a  servant  in  his  employment.  Ooyle 
B.  Co.  V.  Mai^  (1893)  9  Ohio  C.  C.  v.  A.  A.  Griffing  Iron  Co.  (1898)  62 
268  4  Ohio  C.  D.  24  (horses  became  N.  J.  L.  540,  41  Atl.  680,  affirmed  in 
excited;  no  notice  that  this  was  likely  (1899)  63  N.  J.  L.  609,  47  L.E.A.  147, 
to  occur);  O'Donimll  v.  Baum  (1889)  44  Atl.  665,  on  the  ground  that  the 
38  Mo.  App.  245  (nonsuit  proper  where  defect  was  obvious, 
the  defendants,  on  learning  that  a  ma-  ^  Illinois  C.  R.  Co.  v.  Stewart  (1901) 
chine  needed  repairing,  acted  promptly  23  ICy.  L.  Rep.  637,  63  S.  W.  596  (where 
in  securing  a  competent  machinist  to  the  question  was  whether  an  engineer 
put  it  in  order,  and  there  was  no  reason  saw  or  ought  to  have  seen  that  a 
to  suppose  that  he  had  not  done  his  switchman  had  fallen  from  the  run- 
work  effectively)  ning  board) ;  Knox  v.  Southern  B.  Co. 

iBEelley  v.  Forty-Second  Street,  M.  (1898)    101   Tenn.   375,   47   S.  W.  491 

A  St.  N.  Ave.  B.  Go.    (1890)    58  Hun,  (where   it  was  held  that  the  foreman 

93,  li  n!  Y.  Supp.  344;  Kelley  v.  CaUe  of    a  gang   of   engine  wipers   was   not 

Co.    (1889)    8  Mont.   440,   20  Pac.   669  negligent  in  omitting  to  look  under  an 

(injuries  received  by  a  miner  through  engine  before  giving  the  order  to  move 

striking    his    pick    against    a   piece    of  it    out   of   the   roundhouse,    the   conse- 

giant  powder  in  the  loose  rock  thrown  quence    being    that    a    wiper    was    run 

down  by  a  blast).  over). 

A  master  is  not  liable  for  an  injury       18  See  Monies  v.  Delaware  &  H.  Canal 

sustained  by  a  servant  while  oiling  a  Co.    (1891)    141  Pa.  632,  21  Atl.  733. 
M.  &  S.  Vol.  in.— 171. 
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treatise  which  relates  to  the  master's  statutory  duties.  See,  especially,, 
chapter  lxxiv.,  post. 

No  instruction  which  takes  due  account  of  the  doctrine  just  ex- 
plained is  subject  to  exception.^'  On  the  other  hand,  it  is  a  misdirec- 
tion to  tell  the  jury  that  the  master  is  liable  for  the  injury  if  it  was 
caused  by  the  abnormally  dangerous  condition  of  the  instrumentali- 
ties in  question,  unless  it  is  at  the  same  time  made  perfectly  clear  to 
them  that  the  servant  cannot  recover  unless  it  is  a  reasonable  deduc- 
tion from  the  evidence  that  the  master  knew,  or  ought  to  have  known, 
of  those  conditions.^"    Compare  §  920,  ante. 

No  complaint  which  alleges  in  substance  that  the  servant  received, 
an  injury  owing  to  the  existence  of  conditions  which  exposed  the  serv- 
ant to  extraordinary  risks,  and  that  these  conditions  were  known, 
either  actually  or  constructively,  to  the  master,  can  be  successfully 
demurred  to.^'    But  the  authorities  are  not  entirely  unanimous  as  ta 


iBHuU  V.  Ball  (1886)  78  Me.  114,  3 
Atl.   38. 

A  charge  is  not  erroneous  which 
states  that,  in  determining  the  ques- 
tion whether  the  master  has  exercised 
the  care  of  an  ordinarily  prudent  man 
under  lilce  circumstances,  the  jury  must 
consider  whether  there  was  a  defect 
in  the  machinery,  of  which  the  superin- 
tendent had  notice,  and  which  caused 
the  injury  {Wiedeman  v.  Everard 
[1900]  56  App.  Div.  358,  67  N.  Y.  Supp. 
738)  ;  or  that  a  master  is  not  liable 
for  injuries  to  a  servant,  resulting  from 
a  latent  defect  in  an  appliance  {Throck- 
morton T.  Missouri,  K.  &  T.  R.  Co. 
[1896]  14  Tex.  Civ.  App.  222,  39  S. 
W.   174). 

In  Durgin  v.  Munson  (1864)  9  Allen, 
396,  85  Am.  Dec.  770,  the  following 
charge  was  objected  to:  "But  beyond 
this  the  plaintiff  must  prove  that  it 
was  gross  negligence  in  the  defendant 
to  employ  such  an  engine.  If  not,  no 
action  lies.  If  the  employer  is  careful 
and  does  his  duty,  if  he  employs  skilful 
men  to  buy  and  run  his  machinery,  if 
he  is  not  negligent  in  learning  whether 
that  machinery  is  safe  or  not,  if  in  all 
things  he  does  his  duty,  then  he  is 
not  liable  for  the  consequences  if  un- 
safe machinery  is  employed  without  his 
fault."  The  court,  however,  said:  "We 
do  not  think  that  there  was  any  such 
error  or  insufficiency  in  the  charge  of 
the  judge  as  would  give  a  reason  for 
setting  aside  the  verdict;   although  the 


important  considerations  that,  to  en- 
title the  plaintiff  to  recover,  he  was- 
bound  to  show  that  the  engine  was  de- 
fective, and  that  the  defendant  knew, 
or  in  the  exercise  of  ordinary  care  would 
have  known,  that  it  was  defective, 
might,  perhaps,  have  been  more  dis- 
tinctly presented  to  the  jury." 

20  National  Enameling  &  Stamping 
Go.  V.  Brady  (1901)  93  Md.  646,  49 
Atl.  845;  Chicago  &  A.  R.  Co.  v.  Merri- 
m.an  (1899)  86  111.  App.  454;  Hester 
v.  Jacob  Bold  Packing  Go.  (1900)  84 
Mo.  App.  451 ;  Fisher  v.  Crosby  Mfg.. 
Co.  (1907)  80  Conn.  252,  67  Atl.  943; 
Hirsch  Bros.  v.  Ashe  (1904)  35  Tex. 
Civ.  App.  495,  80  S.  W.  650;  American 
Sheet  d  Tin  Plate  Co.  v.  Bucy  (1909) 
43  Ind.  App.  501,  87  N.  E.  1051 ;  Louis- 
ville £  N.  R.  Co.  V.  Wilson  (1909)  162 
Ala.  588,  50  So.  188. 

An  instruction  intended  to  cover  the 
whole  case,  which  does  not  require  the- 
jury  to  find  the  place  of  work  defective 
and  that  such  condition  was  or  ought 
to  have  been  known  to  the  defendant 
in  order  to  find  for  the  plaintiff,  is 
erroneous.  Wojtylak  v.  Kansas  d  T. 
Coal  Co.  (1905)  188  Mo.  260,  87  S.  W. 
506.  To  the  same  effect.  Zellars  v. 
Missouri  Water  &  Light  Co.  (1902)  92 
Mo.  App.  107. 

21  Indiana     Stone     Co.     t.     Stewart 
(1893)   7  Ind.  App.  563,  34  N.  E.  1019; 
Miller   v.   Itasca    Cotton   Seed    Oil   Co. 
(1897)  —  Tex.  Civ.  App.  — ,  41  S.  W„ 
366. 
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the  question  whether  a  complaint  is  formally  sufficient  where  it  merely 
alleges  an  injury  resulting  from  a  breach  of  duty,  and  does  not  spe- 
cifically aver  notice  on  the  master's  part.     See  chapter  lxx.,  post. 

1026.  [127]  Relation  of  this  doctrine  to  that  which  declares  the 
master  not  to  be  an  insurer. —  The  doctrine  that  a  master  cannot  be 
held  liable  unless  it  is  shown  that  he  had  knowledge  of  the  defect 
which  caused  the  injury  is  sometimes  treated  as  being  deducible  from 
the  doctrine  (see  §§  919,  920,  ante)  that  he  does  not  insure  the  serv- 
ant against  injury  from  the  perils  of  the  employment.^  The  scope  of 
the  latter  doctrine,  however,  is  obviously  much  wider  than  that  of  the 
former,  and  it  seems  preferable,  in  a  logical  point  of  view,  to  regard 
the  necessity  of  proving  the  existence  of  actual  or  constructive  knowl- 
edge on  the  master's  part  as  being  an  evidential  requirement  which  is 
the  consequence  of  the  fact  that,  as  explained  in  the  earlier  sections 
of  the  chapter,  such  knowledge  is  one  of  the  essential  elements  in  the 
conception  of  negligence,  irrespective  of  the  relations  of  the  parties  by 
whom  and  to  whom  it  is  charged. 

1027.  [128]  Doctrine  considered  with  reference  to  the  burden  of 
proof. —  The  doctrine  that  knowledge,  actual  or  constructive,  must  be 
brought  home  to  the  master  is  also  treated  in  some  cases  as  an  offshoot 

1  GKppard   v.    St.   Louis    Transit   Co.  sufficiency  or  safety  of  the  implements 

(1907)    202    Mo.    432,    101    S.    W.    44;  and  facilities  furnished  for  their  work, 

Outridge  v.   Missouri  P.  R.  Co.  (1887)  but  only  for  the  exercise  of  reasonable 

94  Mo.  468,  4  Am.   St.  Rep.  392,  7   S.  care  in  that  respect;  and  where  injury 

W.    476;    Nelson   v.    Allen   Paper    Car-  to  an  employee   results   from   a   defect 

Wheel  Co.    (1886)    29  Fed.  840;   Flynn  in  the  implements  furnished,  knowledge 

V.    Union   Bridge    Co.     (1890)     42    Mo.  of  the  defect  must  be  brought  home  to 

App.   531;    O'Donnell  v.   Baum    (3889)  the  employer,   or   proof   given   that   he 

38  Mo.  App.  245;  Couch  v.  Steel  (1854)  omitted  the  exercise  of  proper  care  to 

3  El.  &  Bl.  402.  discover   it."     Devlin  v.   Smith    (1882) 

"The    rule    is    settled    that,    while    a  89  N.  Y.  470,  42  Am.  Rep.  11. 
railway  is  bound  to  use  the  degree  of        "The     imperfect     connection     of     the 

diligence   just   stated    (i.   e.,   ordinary)  track  might  have  existed  in  consequence 

in  furnishing  to  the  public  a  safe  road-  of  internal  and  invisible  defects  in  the 

bed,  yet  it  is  not  an   absolute  insurer,  materials  employed,  which  had  escaped 

and   cannot   be   held   liable   for   defects  the  closest  scrutiny,  and  set  at  naught 

of  which  such   diligence  would  not  in-  the    exercise    of    the    utmost    care    and 

form  it.     Actual  knowledge  of  the  de-  diligence  of  the  company."    Indianapolis 

feet  is  not  necessary.     It  is  sufficient  d   C.   R.   Co.   v.   Love    (1858)    10   Ind. 

if   the    company   might    have    been    in-  554. 

formed  by  the  use  of  such  diligence  as        "When  there   is   no   actual   notice   of 

the  law  imposes  upon  it;  but  where  it  defects  in  an  engine  of  that  character, 

did  not  know   and   could  not  have   in-  and    no   personal   blame   exists    on   the 

formed  itself  of  the  defect,  we  do  not  part  of  the  master,  there  is  no  implied 

see    how    it    can   be    held    responsible."  obligation  or  contract  on  his  part  that 

Toledo,  P.  &  W.  R.  Co.  v.  Oonroy  (1871)  the  engine  is  free  from  defects,  or  that 

61  111.  162.  it  can  safely  be  used  by  the  servant." 

"An    employer    does    not    undertake  7\^oyes  v.  Smith    (1856)    28  Vt.  59,  65 

absolutely  with   his  employees  for   the  Am.  Dec.  222. 
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or  corollary  of  a  doctrine  which  will  be  referred  to  in  a  later  chapter 
(lxviii.,  post),  viz.,  that  negligence  cannot  be  inferred  from  the  mere 
fact  that  the  servant  was  injured.^  The  connection  thus  traced  is  less 
open  to  exception  than  that  noticed  in  the  last  section,  as  the  doctrine 
which  is  thus  taken  as  the  starting  point  is  merely  one  of  the  forms  in 
which  it  is  possible  to  state  the  principle  that  the  servant  has  the  bur- 
den of  establishing  the  requisite  knowledge,  for  the  reason  that  it  is 
one  of  the  essential  elements  of  negligence.* 


iReilly  v.  Oampiell  (1894)  8  C.  C. 
A.  438,  20  U.  S.  App.  334,  59  Fed.  990; 
Ocean  S.  S.  Co.  v.  MattUews  (1890) 
86  Ga.  418,  12  S.  E.  632;  Sack  v.  Dolese 
(1890)  35  111.  App.  636;  De  Graff  v. 
'New  York  G.  &  B.  R.  R.  Co.  (1879)  76 
N.  Y.  125 ;  Hooper  v.  Snead  Iron  Works 
(1890)  12  Ky.  L.  Rep.  483,  14  S.  W. 
542;  Chicago  Edison  Co.  v.  Moren 
(1899)  86  111.  App.  152,  affirmed  (1900) 
185  111.  571,  57  N.  E.  773,  but  this 
point  was  not  referred  to;  Klupp  v. 
United  Ice  Lines  (1891)  39  N.  Y.  S. 
R.  782,  15  N.  Y.  Supp.  597  (wooden 
tower  fell,  owing  to  rotten  condition 
of  sill)  ;  Dillon  v.  Sixth  Ave.  R.  Co. 
(1882)   16  Jones  &  S.  283. 

In  Tlie  France  (1894)  8  C.  C.  A. 
185,  20  U.  S.  App.  212,  59  Fed.  479, 
reversing  (1893)  53  Fed.  843,  a  steam- 
ship was  held  not  liable  for  injuries 
to  a  fireman  engaged  in  filling  and 
hooking  bags  of  ashes  to  a  chain  for 
removal  from  the  stokehole,  from  the 
giving  way  of  the  handle  of  an  ash 
bag,  where  the  bag  was  new,  apparent- 
ly sufficiently  strong,  and  no  defect  had 
been  observed  in  it  by  anyone,  but  which 
was  fastened  to  the  chain  by  passing 
one  of  its  two  handles  through  the 
other  and  hooking  that  handle  to  the 
chain,  without  any  reason  why  the  hook 
should  not  be  passed  through  both;  and 
the  chain  slipped  off  the  drum  of  the 
winch,  jerking  the  bag  violently  so  that 
the  handle  gave  way.  The  court  based 
its  decision  on  (1)  the  general  principle 
that  the  existence  of  a  defect  is  not 
necessarily  inferable  from  the  failure 
of  the  appliance;  (2)  the  failure  of  the 
plaintiff  to  prove  that  the  defendant 
knew  that  there  was  any  danger;  and 
(3)  that  the  cause  of  the  accident  was 
apparently  the  unnecessary  strain  put 
upon  the  appliance  by  the  plaintiff's 
coservants. 

2  The  rule  that  the  servant's  action 
cannot   be   maintained   unless    he    pro- 


duces evidence  which  goes  to  show  that 
the  failure  to  discover  the  defect  was 
due  to  the  master's  want  of  proper  care 
is  recognized  in  Oavin  v.  Rogers  ( 1889 ) 
17  Sc.  Sess.  Cas.  4th  series,  206;  Jones 
V.  Chicago,  St.  P.  M.  &  0.  R.  Co.  (1900) 
80  Minn.  488,  49  L.R.A.  640,  83  N.  W. 
446;  Ohio  &  M.  R.  Co.  v.  Dunn  (1893) 
138  Ind.  18,  36  N.  E.  702,  37  N.  E. 
546;  Hood  v.  Argonaut  Cotton  Mill  Co. 
(1901)  23  Ky.  L.  Rep.  460,  62  S.  W. 
1043;  Columhus  &  X  R.  Co.  v.  We66 
(1861)  12  Ohio  St.  475;  Purdy  v. 
Westinghouse  Electric  d  iJ^fg.  Oo. 
(1900)  197  Pa.  257,  51  L.R.A.  881,  80 
Am.  St.  Rep.  816,  47  Atl.  237;  Atchison, 
T.  &  S.  F.  R.  Co.  v.  Taylor  (1899)  60 
Kan.  758,  57  Pac.  973;  Atchison,  T.  & 
S.  F.  R.  Co.  V.  Ledletter  (1885)  34 
Kan.  326,  8  Pac.  411;  O'Donnell  v. 
Baum  (1889)  38  Mo.  App.  245;  Mo- 
Clain  V.  Henderson  (1898)  187  Pa.  283, 
40  Atl.  985  (so  far  as  evidence  went, 
chain  which  broke  might  have  given 
way  owing  to  latent  defects)  ;  Artig 
v.  Buffalo,  R.  d  P.  R.  Co.  (1896)  3 
App.  Div.  1,  37  N.  Y.  Supp.  977,  38 
N.  Y.  Supp.  42;  Jarvis  v.  May  (1876) 
26  U.  C.  C.  P.  523. 

In  one  case  it  was  held  that,  where 
plaintiff  was  injured  while  he  and  three 
other  employees  of  the  defendant  rail- 
way company  were  attempting  to  load 
a  heavy  timber  under  the  directions  of 
a  boss,  and  there  was  no  evidence  that 
the  defendant  knew,  or  ought  to  have 
known,  that  the  timber  was  too  heavy 
to  be  loaded  by  them,  or  that  they 
would  attempt  to  load  it,  the  defend- 
ant cannot  be  considered  negligent. 
Bryan  v.  Southern  R.  Co.  (1901)  128 
N.  C.  387,  38  S.  E.  914.  But  the  in- 
ability to  maintain  the  action  under 
such  circumstances  seems  to  be  prefer- 
ably based  upon  the  consideration,  ad- 
verted to  in  the  opinion,  that  the  serv- 
ant   understood   the    conditions. 
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1028.  [129]  Abnormal  conditions  originally  created  by  causes  for 
whicli  tbe  master  is  not  responsible ;  application  of  foregoing  principles 

to. — Where  the  abnormal  conditions  which  caused  the  injury  are 
shown  to  have  been  originally  produced  by  a  cause  for  which  the  mas- 
ter was  not  responsible,  the  action  is  or  is  not  maintainable,  according 
as  it  may  appear  that  he  was  or  was  not  guilty  of  a  subsequent  and  dis- 
tinct breach  of  duty  in  having  failed  to  ascertain  the  existence  of  those 
conditions,  or  in  having  omitted,  after  discovering  them,  to  take  such 
steps  as  might  be  appropriate  for  the  protection  of  his  servants.  This 
principle  is  applicable  where  the  abnormal  conditions  resulted  from 
the  act  of  a  stranger ;  ^  or  of  a  fellow  servant  who  is  not  a  vice  prin- 

1  The  servant  was  allowed  to  recover  liable  for  the  unlawful  acts  of  third 
in  the  following  cases:  Chicago  &  I.  parties  in  placing  obstructions  upon  its 
R.  Go.  V.  Russell  (1878)  91  111.  298,  track  without  its  knowledge  or  con- 
33  Am.  Rep.  54  (dangerous  structure  sent,  unless  its  negligence  has  in  ^some 
left  close  to  track)  ;  Ersleio  v.  New  way  induced  the  placing  of  obstructions 
Orleans  &  N.  E.  Jt.  Co.  (1896)  49  La.  on  the  track)  ;  Richmond  v.  Neio  York 
Ann.  86,  21  So.  153  (railway  company  C.  dc  H.  R.  R.  Co.  (1896)  8  App.  Div. 
held  negligent  in  permitting  an  electric  382,  40  N.  Y.  Supp.  812  (railroad  com- 
street  car  company  to  construct  and  pany  not  subject  to  an  action  by  u. 
maintain  over  its  tracks  a  guy  wire  brakeman  injured  by  coming  in  con- 
in  such  a  position  that  it  endangered  tact  with  a  sagging  wire  maintained 
the  lives  of  the  former's  servants  and  by  a  third  person  over  its  tracks,  where 
employees)  ;  Burnes  v.  Kansas  City,  Ft.  it  has  not  consented  to  nor  taken  any 
S.  d  M.  R.  Go.  (1895)  129  Mo.  41,  31  part  in  the  stringing  of  the  wire  across 
S.  W.  347  (obstruction  in  walk,  placed  its  property,  and  there  is  no  evidence 
there  by  independent  contractor)  ;  Kirk  sufficient  to  charge  it  with  notice  that 
v.  Scally  (1898)  79  111.  App.  67  (de-  the  wire  had  been  insecurely  strung 
fective  floor).  in  the  fii-st  instance,  or  that  it  was  in 

In  Chicago,  B.  &  Q.  R.  Co.  v.  Avery  such  a  position  at  the  time  of  the  ac- 
(1880)  8  111.  App.  133,  the  court,  waiv-  cident  as  to  be  dangerous  to  trainmen)  : 
ing  the  question  of  a  railroad  com-  Marcom  v.  Raleigh  <£  A.  Air  Line  R. 
pany's  liability  "for  the  negligent  acts  Co.  (1900)  126  N.  C.  200,  35  S.  E. 
of  another  company  in  the  occupancy  423  (defect  in  track  caused  by  ma- 
or  use  of  its  road,  or  of  its  liability  licious  act  of  trespasser);  Norfolk  & 
for  the  negligence  of  appellee's  fellow  W.  R.  Co.  v.  Poole  (1902)  100  Va.  148, 
servants,  it  seems  plain  to  us  that,  no  40  S.  E.  627  (defective  roadbed)  ;  Con- 
matter  whose  duty  it  was  to  keep  the  nors  v.  Elmira,  C.  &  N.  R.  Go.  (1895) 
car  in  repair  or  to  prevent  its  coming  92  Hun,  339,  36  N.  Y.  Supp.  926  (wagon 
into  appellant's  yard  in  a  damaged  and  left  by  shipper  close  to  railway  track)  ; 
dangerous  condition,  if  these  duties  were  Martin  v.  Louisville  &  N.  R.  Co.  (1894) 
neglected,  and  the  car  permitted  to  come  95  Ky.  612,  26  S.  W.  801  (cars  left 
into  appellant's  yard  for  so  many  eon-  by  engineer  of  another  company  on  a 
secutive  days  that  appellant,  in  the  siding  close  to  main  track)  ;  Houston 
exercise  of  a  high  degree  of  care,  £  T.  G.  R.  Co.  v.  Oaither  (1897)  — 
might  have  known  of  its  damaged  and  Tex.  Civ.  App.  — ,  43  S.  W.  266  (charge 
dangerous  condition  in  time  to  avoid  properly  refused  which  simply  told  the 
any  injury  therefrom,  then  appellant  jury  that  the  defendant  was  not  liable 
would  be  liable  to  its  employees  for  any  if  the  misplacement  of  a  switch  was 
damage  occasioned  thereby  without  any  due  to  the  act  of  a  stranger)  ;  Oulf, 
fault  of  their  own."  C.  <6  fif.  F.  R.  Co.  v.  Wittig   (1896)   — 

In    the    following    cases    the    action  Tex.  Civ.  App.  — ,  35  S.  W.  857  ( signal 

failed:      Atchison,    T.   &    8.   F.   R.    Co.  flag  removed). 

V.    Slattery    (1896)     57    Kan.    499,    46       A  railroad  company  is  not  liable  for 

Pac.    941     (railroad    company    is    not  injury  to  an  employee,  due  to  the  faulty 
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cipal  (see  chapters  lxi.  to  lxv.,  post) ;  ^  or  to  the  operation  of  ex- 
construction  of  a  cattle  pen  built  by  received  through  the  collapse  of  a  stag- 
a  third  person  owning  land  adjoining  ing,  the  supports  of  which  have  been 
the  right  of  waj',  in  consequence  of  weakened  by  a  collision  with  a,  wagon, 
which  cattle  escaped  upon  the  track  driven  by  a  person  for  whose  acts  the 
and  caused  the  wrecking  of  a  train,  employer  is  not  responsible,  it  is  error 
although  such  pen  projected  a  little  to  give  an  instruction  authorizing  the 
upon  its  right  of  way  by  the  mistake  jury  to  find  for  the  plaintiff  if  they 
of  the  person  building  it,  and  without  believe  the  staging  to  have  been  im- 
his  knowledge  or  that  of  the  company,  properly  constructed,  and  that  such  im- 
Newsom  v.  Kimball  (1897)  23  C.  C.  proper  construction  contributed  in  any 
A.  669,  35  L.R.A.  135,  42  U.  S.  App.  degree  to  his  injuries.  Such  an  in- 
282,  78  Fed.  94,  rejecting  the  contention  struction  ignores  the  principle  that  the 
that  it  was  the  duty  of  the  railroad  employer  is  not  liable  for  the  conse- 
company  to  provide  and  maintain  a  quences  resulting  from  the  acts  of  third 
safe  roadway,  and  a  safe  place  to  work  persons  in  breaking  down  the  platform, 
in,  as  well  as  safe  instruments  to  work  unless  those  consequences  naturally  fol- 
with,  and  that,  by  permitting  the  use  lowed  from  the  manner  in  which  the 
of  a  defective  pen,  and  by  hauling  cattle  platform  was  constructed,  and  ought 
thereto,  and  allowing  them  to  be  un-  to  have  been  foreseen  in  the  light  of 
loaded  therein,  the  company  failed  in  attending  circumstances.  Selleck  v. 
its  duty  to  its  employee.  Langdon    (1889)    55   Hun,   19,  8   N.   Y. 

A  railway  company  is  not  liable  for  Supp.  573. 
personal  injuries  which  a  man  em-  ^  Loranger  v.  Lalce  Shore  &  M.  8. 
ployed  to  assist  in  laying  a  railway  B.  Go.  (1895)  104  Mich.  80,  62  N.  W. 
track  received,  in  consequence  of  an  137;  Baldwin  v.  St.  Louis,  E.  &  N.  R. 
attack  upon  the  servants  of  such  com-  Co.  (1885)  68  Iowa,  37,  25  N.  W.  918; 
pany,  made  by  the  employees  of  a  Cregan  v.  Marston  (1891)  126  N.  Y. 
hostile  company  in  an  attempt  to  pre-  568,  22  Am.  St.  Rep.  854,  27  N.  E. 
vent  it  from  laying  its  tracks,  where  the  952;  Groivell  v.  Thomas  (1897)  18  App. 
employing  company  did  not  know,  or  Div.  520,  46  N.  Y.  Supp.  137 ;  Page  v. 
have  reason  to  believe,  that  any  such  Naughton  (1901)  63  App.  Div.  377, 
attack  was  contemplated.  Kelly  v.  71  N.  Y.  Supp.  503 ;  Cooper  v.  Hamil- 
Shelby  B.  Co.  (1893)  15  Ky.  L.  Rep.  ton  Mfg.  Co.  (1867)  14  Allen,  193; 
311,  22  S.  W.  445.  Robinson   v.   Houston  &   T.    G.   R.    Co. 

A  railroad  company  is  not  negligent  (1877)  46  Tex.  540;  Texas  &  P.  R. 
in  leaving  an  ordinary  push  car  a  safe  Go.  v.  Hohn  (1892)  1  Tex.  Civ.  App. 
distance  from  the  track,  and  blocking  36,  21  S.  W.  942;  Mansfield  Coal  d 
it  there  in  the  ordinary  method  to  pre-  Coke  Co.  v.  McEnery  (1879)  91  Pa. 
vent  its  moving  towards  the  track,  al-  185,  36  Am.  Rep.  662;  Rice  £  B.  Malt- 
though  some  boys  not  connected  with  ing  Co.  v.  Paulsen  (1893)  51  111.  App. 
the  company  afterwards  attempted  to  123;  Romona  Oolitic  Stone  Co.  v.  Phil- 
put  it  on  the  track,  and  left  it  so  lips  (1894)  11  Ind.  App.  118,  39  N.  E. 
close  to  the  track  that  an  employee  96;  Hood  v.  Argonaut  Cotton  Mill  Co. 
riding  on  a  switch  engine  was  injured  (1901)  23  Ky.  L.  Rep.  460,  62  S.  W. 
by  a  collision  therewith.  A  push  ear  1043;  Kelly  v.  Davidson  (1900)  31  Ont. 
is  not  an  object  specially  attractive  Rep.  521;  North  v.  Fallover  (1880)  4 
to  children,  in  such  a  sense  that  the  A.  J.  Rep.  (Victoria)  109. 
company  is  bound  to  take  precautions  A  corporation  is  liable  for  personal 
against  their  meddling  with  it.  AtcM-  injuries  sustained  by  an  employee  bv 
son,  T.  &  8.  F.  R.  Co.  v.  Slattery  (1896)  the  fall  of  a  shed  in  which  he  was  at 
57  Kan.  499,  46  Pac.  941.  work,  because  of  the  weight  of  ddbris 

A  railroad  company  is  under  no  obli-  and  snow  which  its  agents,  with  knowl- 
gation  to  have  its  tracks  constantly  edge,  allowed  to  remain  upon  the  roof, 
guarded  or  hourly  inspected  as  a  pre-  although  such  dibris  was  originally 
caution  against  train  wreckers.  Mc-  placed  there  by  his  coservants.  The 
Doniel  v.  Arkansas,  L.  &  G.  R.  Co.  master  is  not  relieved  in  such  a  case 
(1911)    127  La.  757,  53  So.  981.  by   the    fact    that    the    shed    was    well 

Where  a  servant  is  suing  for  injuries    built,    or   that   he   exercised   no   super- 
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traordinary  physical  force ; '  or  to  some  circumstance  which  is  left 
wholly  unexplained  by  the  evidence.* 

B.    OrBCTTMSTAKCES  BEAKING  UPOBT  THE  QUESTION  WHETHEE  NOTICE 
OF  THE  COETDITIOSrS  SHOULD  BE  IMPUTED  TO  A  MASTEE. 


1029.  [129a.]  Character  of  danger  as  being  a  normal  incident  of  the 
business. —  It  is  well  settled  that  an  employer  is  presumed  to  be  fa- 
miliar with  the  dangers,  latent  as  well  as  patent,  ordinarily  accom- 
panying the  business  in  which  he  is  engaged.^  Such  knowledge  is 
imputed  to  him  on  the  ground  that  a  person  who  combines  with  the 
ordinary  measure  of  intelligence  which  the  law  assumes  every  respon- 
sible citizen  to  possess  the  special  acquirements  of  person  engaged  in 


vision  over  its  construction,  and  em- 
ployed good  materials  and  skilled  work- 
men in  erecting  it.  Johnson  v.  First 
iYat.  Bank  (1891)  79  Wis.  414,  24  Am. 
St.  Eep.  722,  48  N.  W.  712. 

A  jury  may  properly  find  that  a  rail- 
way company  is  bound  to  supervise  the 
work  of  its  servants  in  repairing  tracks 
so  as  to  see  that  a  pile  of  sleepers  3  or 
4  feet  wide  is  not  left  within  18  inches 
of  the  rails  in  the  freight  yard  of  an 
important  station.  Babcock  v.  Old 
Colony  R.  Co.  (1890)  150  Mass.  467, 
23  N.   E.   325. 

The  manner  in  which  iron  castings 
are  loaded  on  a  truck  being  presumably 
a  condition  for  which  the  servants 
themselves  are  responsible,  a  servant 
injured  by  their  falling  off  cannot  re- 
cover in  the  absence  of  proof,  not  only 
that  they  were  in  a  dangerous  position, 
but  that  the  defendant  knew  it,  or  that 
they  had  remained  so  long  in  this  po- 
sition that  he  ought  to  have  known  of 
it.  Reed  v.  Boston  &  A.  R.  Go.  (1895) 
364  Mass.  129,  41  N.  E.  64. 

3  A  railroad  company  is  not  relieved 
from  liability  for  personal  injuries  to 
an  employee,  occasioned  by  the  defective 
condition  of  a  bridge,  by  the  fact  that 
such  condition  was  caused  by  an  un- 
usual flood,  which  could  not  have  been 
ordinarily  and  reasonably  anticipated, 
when  it  has  had  time,  in  the  exercise 
of  reasonable  care  and  diligence,  to  dis- 
cover the  injury  to  the  bridge  and  to 
prevent  the  accident.  Knahtla  v.  Ore- 
gon Short  Une  &  U.  N.  R.  Co.  (1891) 
21  Or.  136,  27  Pae.  91. 

*  Murphy  v.   Great   'Northern  B.  Go. 


(1897)  68  Minn.  526,  71  N.  W.  662 
(loose  block  between  rails  caught  serv- 
ant's foot)  ;  Elgin,  J.  &  E.  R.  Co.  v. 
Malaney  (1894)  59  111.  App.  114  (ab- 
sence of  signal  light  held  not  to  import 
culpability,  where  a  proper  light  had 
been  placed  in  position,  and  had  unex- 
pectedly and  without  fault  been  extin- 
guished when  it  was  apparently  in  good 
order ) . 

A  street  railway  company  owes  no 
duty  to  the  driver  of  a  car  to  keep  a 
man  constantly  watching  a  switch  lead- 
ing towards  the  stable,  but  only  while 
the  switches  are  in  use  to  take  the  cars 
out  of  and  into  the  stable.  Donnelly 
V.  ZVeu?  York  &  E.  R.  Co.  (1896)  3 
App.  Div.  408,  38  N.  Y.  Supp.  709  (the 
plaintiff  had  been  thrown  off  by  the 
sudden  turning  of  the  car,  and  there 
was  no  evidence  to  show  how  the  switch 
became  open,  or  that  the  track  and  car 
were  not  in  good  order ) . 

1  Wagner  v.  H.  W.  Jayne  Chemical 
Co.  (1892)  147  Pa.  475,  30  Am.  St. 
Eep.  745,  23  Atl.  772;  Smith  v.  Penin- 
sular Car  Works  (1886)  60  Mich.  501, 
27  N.  W.  662;  Consolidated  Coal  Co. 
V.  Haenni  (1893)  146  111.  614,  35  N. 
E.  162  (rule  applied  where  the  work 
to  be  done  was  the  raising  of  a  large 
smokestack). 

The  master  must  keep  pace  with 
scientific  development  and  knowledge  as 
it  affects  his  business,  and  must  keep 
himself  informed  of  latent  danger,  even 
though  it  be  scientific  information,  if  it 
be  readily  attainable.  Hysell  v.  Swift 
(1899)   78  Mo.  App.  39. 
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the  given  occupation  cannot,  supposing  him  to  have  made  a  reasonably 
careful  use  of  his  faculties,  fail  to  understand  the  extent  and  nature 
of  the  perils  normally  incident  to  that  occupation.  This  doctrine  re- 
quires him  to  take  notice  of  the  normal  characteristic  properties  of 
the  material  substances  which  he  uses,  and  the  physical  and  mechan- 
ical lav7s  which  operate  upon  them.    See  §  1040,  post, 

1030.  [130]  Notoriety  of  defect.—  The  principle  that  evidence  of 
the  notoriety  of  the  fact  that  an  instrumentality  was  unfit  for  the  use 
of  a  servant  is  admissible  against  the  master  presents  itself  in  the  cases 
imder  two  aspects.  One  of  these  exhibits  the  master  in  the  position 
of  a  person  who  still  retains  as  a  part  of  his  plant  some  appliance 
which  has  been  abandoned  by  all  or  nearly  all  the  other  employers  in 
the  same  line  of  business.  The  obligations  deducible  from  this  sort 
of  notoriety  are  virtually  identical  with  those  which  are  referable 
to  the  conception  that  a  master  may  be  found  guilty  of  negligence  if 
he  does  not  conform  to  general  usage.  See  §  949,  ante.  Another  sort 
of  notoriety  is  that  which  is  predicated  from  the  common  knowledge 
of  the  servants  themselves  who  have  to  handle  the  instrumentality  in 
question  that  it  is  an  improper  one  for  the  purposes  for  which  it  is 
furnished.^     The  admissibility  of  such  evidence,  it  should  be  ob- 

.  served,  is  limited  to  the  function  of  establishing  notice  on  the  em- 
ployer's part.  It  is  not  competent  to  prove  the  ultimate  fact  that  the 
instrumentality  was  actually  an  unsuitable  one.^ 

Most  of  the  cases  which  illustrate  both  the  general  principle  and  its 
limitation,  as  above  stated,  relate  to  the  master's  duty  in  regard  to  the 
employment  of  servants,  and  will  be  collected  in  the  chapter  on  that 
subject  (xLVT.,  post). 

1031.  [131]  Obvious  nature  of  defect. — The  courts  have  frequently 
had  occasion  to  recognize  the  principle  that  a  master  is  chargeable 
with  notice  of  defects  which  may  be  described  as  "obvious,"  or  by 
some  equivalent  term  which  embodies  the  conception  that  they  ought 
to  have  been  observed  by  anyone  making  even  a  casual  examination 
of  the  defective  instrumentality.^     The  standard  applied  in  cases 

1  Toledo,  W.  &  W.  B.  Co.  v.  Freder-  Am.  St.  Rep.  84,  6  So.  277   (whether  a 

icks   (1874)    71  111.  294   (radical  defect  certain  low  bridge  over  a  railway  track 

in   construction  of   coupling)  ;    Chicago  had  ever  been  the  means   of  killing  a 

&  A.  R.  Co.  V.  Shannon   (1867)   43  111.  train   hand   cannot   be   proved   by   gen- 

338,  339   (reputation  of  a  certain  loco-  eral  notoriety). 

motive   among  employees  for  unsafety,  l  Settle  v.  St.  LoiUs  &  8.  F.   R.   Co. 

competent   as   evidence   to  charge   mas-  (1895)    127   Mo.  336,   48  Am.   St.  Rep! 

ter    mechanic   with   notice    of    its    con-  633,  30  S.  W.  125   (defective  hand-hold 

dition).  on   a   railway   car);    Holden   v.   Fitoh- 

z  Louisville    &    N.    R.     Co.    v.    Hall  hurg  R.  Go.    (1880)    129  Mass.  268    37 

(1888)    87  Ala.  708,  4  L.R.A.  710,  13  Am.    Rep.    343    (overhanging    bank    of 
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where  the  evidence  shows  that  he  ought,  at  some  time  prior  to  the 
accident,  to  have  subjected  the  instrumentality  to  one  of  those  formal 
periodical  inspections  which,  as  will  presently  be  shown,  the  law  re- 
quires him  to  make,  is,  of  course,  much  higher.     See  next  chapter. 

1032.  [132]  Length  of  time  during  which  defect  has  existed. — 
In  considering  whether  the  dangerous  condition  of  an  instrumentality 
should  have  been  discovered,  the  length  of  time  during  which  that 
condition  had  existed  is  obviously  a  material  question,  and  is  con- 
stantly adverted  to  in  cases  of  the  type  under  review,  as  a  fact  tending 
to  show  that  the  master's  ignorance  was  excusable  or  culpable.  His 
liability,  in  this  point  of  view,  frequently,  but  not  invariably,  re- 
solves itself  into  the  determination  of  the  question  whether  lie  had 
inspected  the  instrumentality  which  caused  the  injury  as  frequently 
as  a  prudent  person  would  have  done.  The  section  (1058)  which 
deals  with  that  question  should,  therefore,  be  read  in  connection  with 
the  present  one. 

The  positive  branch  of  the  rule,  which  expresses  the  significance  of 
the  fact  that  the  abnormal  conditions  had  existed  previously  to  the 
accident,  may  be  stated  as  follows :  Where  the  instrumentality  which 
caused  the  injury  was  in  an  unsafe  condition  so  long  before  the  acci- 

earth  fell;  danger  might  have  been  Sugar  Go.  (1895)  71  Fed.  270,  the  court 
readily  seen  by  anyone  who  had  "casual-  used  some  language  which  would,  if 
ly  examined"  the  place  of  work  on  the  taken  literally,  justify  the  inference 
day  before  the  accident)  ;  Elledge  v.  that  it  supposed  that  the  converse  of 
National  City  &  0.  R.  Go.  (1893)  100  the  principle  stated  in  the  text  also 
Cal.  282,  291,  38  Am.  St.  Rep.  290,  34  held  good,  for  it  denied  the  right  of  the 
Pac.  720  (crack  in  bank  which  waa  plaintiff  to  recover,  on  the  ground  that 
being  excavated;  danger,  upon  any  the  defect  in  the  appliance  (a  rope) 
proper  examination,  was  "conspicu-  was  not  "open  to  visual  observation." 
ous")  ;  Crowell  v.  Thomas  (1897)  18  Such  a  doctrine  can  scarcely  be  recon- 
App.  Div.  520,  46  N.  Y.  Supp.  137  ciled  with  the  rule  which  imposes  on 
(superintendent  negligent  in  failing  to  the  master  the  duty  of  active  inspec- 
observe  that  a  plug  had  been  inserted  tion.  But  presumably  the  decision  was 
in  a  pipe  from  which  steam  escaped  rendered  upon  the  theory  that  this  duty 
from  a  barrel,  where  such  plug  is  in  had  actually  been  discharged  a  reason- 
plain  view)  ;  Wedgwood  v.  Chicago  &  able  time  before  the  rope  gave  way. 
2f.  W.  B.  Co.  (1878)  44  Wis.  44  (bolt  In  Kearney  Electric  Co.  v.  Laughlin 
in  brake  beam  projecting  to  an  unneces-  (1895)  45  Neb.  391,  63  N.  W.  941,  it 
sary  extent)  ;  King  v.  Ohio  &  M.  R.  is  said  that  it  cannot  be  asserted  that 
Co.  (1882)  11  Biss.  362,  14  Fed.  277  the  master  is  liable  on  the  ground  that 
(deadwood  worn  so  short  as  to  be  dan-  the  danger  was  obvious,  where  the  evi- 
gerous)  ;  The  Para  (1893)  56  Fed.  241  dence  on  behalf  of  a  defendant  com- 
(vessel  held  liable  to  an  employee  of  a.  pany  is  to  the  effect,  not  only  that  the 
stevedore  for  injuries  suffered  by  the  support  made  in  a  tunnel  which  col- 
giving  way  of  a  shackle  holding  a  block  lapsed  was  not  obviously  defective  or 
used  in  unloading  the  vessel,  because  imperfect,  but  that,  in  the  opinion  of 
of  its  unsafe  condition  from  a  previous  the  superintendent,  it  was  amply  suffi- 
exeessive  strain,  where  its  unsafe  char-  oient,  and  that  it  was  skilfully  and  me- 
acter  was  evident).  chanically  constructed. 
In    Erskine    v.    China    Valley    Beet- 
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dent  happened  that  the  master  would  have  discovered  such  unsafety 
if  he  had  been  in  the  exercise  of  reasonable  care,  he  stands,  as  regards 
liability,  in  the  same  predicament  as  if  he  had  actually  known  of  the 
defects.*  The  servant's  right  to  recover  is,  therefore,  a  question  for 
the  jury  to  decide  wherever  the  evidence  fairly  tends  to  show  that  the 
machinery  which  caused  the  injury  was  defective,  and  that  the  defect 
had  existed  so  long  that  the  employer  should  have  known  of  it.^  For 
the  purposes  of  this  rule  it  is  manifestly  immaterial  by  whose  negli- 
gence the  defective  condition  was  originally  produced.' 

Viewed  as  embodying  a  principle  which  is  exculpatory  in  its  oper- 

^  Ocean  8.  S.  Co.  r.  Matthews  (1890)  App.  — ,  126  S.  W.  26;  Marshall  v. 
86  Ga.  418,  12  S.  E.  632;  Monmouth  Dalton  Paper  Mills  (1909)  82  Vt.  489, 
Min.  &  Mfg.  Co.  v.  Erling  (1894)  148  34  L.R.A.(N.S.)  128,  74  Atl.  108. 
III.  521,  39  Am.  St.  Rep.  187,  36  N.  Evidence  of  defective  condition  of  car 
E.  117,  affirming  (1892)  45  111.  App.  prior  to  date  of  an  accident  alleged 
411;  McLean  County  Coal  Co.  v.  Simp-  to  have  been  due  to  such  defect  is  ad- 
son  (1901)  97  111.  App.  21,  afSrmed  missible  for  the  purpose  of  showing 
in  (1902)  196  111.  258,  63  N.  E.  626;  knowledge  of  the  condition  of  the  car 
Sammis    v.    Chicago    B.    &    Q.    R.    Co.  by  the  company  operating  it.     Denver 

(1901)  97  111.  App.  28;  Williams  v.  Tramway  Co.  v.  Crumhaugh  (1897)  23 
William  Deering  £  Co.    (1902)    104  111.  Colo.  363,  48  Pac.  503. 

App.  290;  Pittsburgh,  C.  &  St.  L.  R.  Co.  The  master  is  chargeable  with  knowl- 
V.  Adams  (1885)  105  Ind.  151,  5  N.  E.  edge  of  a  post  that  has  stood  for  two 
187;  M.  O'Connor  &  Co.  v.  Gillaspy  weeks  as  a  part  of  the  permanent  struc- 
( 1908 )  170  Ind.  428,  83  N.  E.  738 ;  ture  of  his  sawmill.  Caldon  v.  Meredith 
Lake  Erie  W.  R.  Co.  Y.  McHenry  (1894)  Shook  <6  Lumber  Co.  (1910)  75  N.  H. 
10  Ind.  App.  525,  37  N.  E.  186;  Atchi-   532,  78  Atl.  279. 

son,  T.  £  8.  F.  R.  Co.  v.  Holt  (18S3)  ^  Radmann  v.  Chicago,  M.  &  St.  P.  R. 
29  Kan.  149;  Rice  v.  King  Philip  Mills  Co.  (1890)  78  Wis.  22,  47  N.  W.  97; 
(1887)  144  Mass.  229,  59  Am.  Rep.  Oberf elder  v.  Doran  (1889)  26  Neb. 
SO,  11  N.  E.  101;  Ashman  v.  Flint  &  118,  41  N.  W.  1094. 
P.  M.  R.  Co.  (1892)  90  Mich.  567,  51  In  Paine  v.  Eastern  R.  Co.  (1895) 
N.  W.  645;  Mayer  v.  Detroit,  Y.  A.  A.  91  Wis.  340,  64  N.  W.  1005,  the  case 
<&  J.  R.  Co.  (1905)  142  Mich.  459,  105  was  held  to  be  one  for  the  jury,  the 
N.  W.  888;  McDonald  v.  Chicago,  St.  evidence  being  that  the  blocking  of  a 
P.  M.  d  0.  R.  Co.  (1889)  41  Minn,  frog  had  become  defective  by  wear,  the 
439,  16  Am.  St.  Rep.  711,  43  N.  W.  reasonable  inference  being  that  the  de- 
380;  Murphy  v.  Great  Northern  R.  Co.  feet  had  existed  for  some  time. 
(1887)  68  Minn.  526,  71  N.  W.  662;  In  Wabash  &  W.  R.  Co.  v.  Morgan 
O'Mellia  v.  Kansas  City,  8t.  J.  &  C.  (1892)  132  Ind.  430,  31  N.  E.  601, 
B.  R.  Co.  (1893)  115  Mo.  205,  21  S.  W.  an  instruction  to  the  jury  as  to  notice 
503;  Burnes  v.  Kansas  City,  Ft.  8.  &  on  the  part  of  the  defendant  that 
M.  R.  Co.  (1895)  129  Mo.  41,  31  S.  W.  they  might  find  such  notice  to  be  proved 
347 ;  Markey  v.  Louisiana  &  M.  River  if  it  might  be  rightfully  and  reasonably 
R.  Co.  (1904)  185  Mo.  348,  84  S.  W.  inferred  from  the  evidence  given  in  the 
61;  Rowden  v.  Daniell  (1910)  151  Mo.  ease,  although  there  might  be  no  direct 
App.  15,  132  S.  W.  23;  Simone  v.  Kirh   testimony  as  to  such  notice,  was  held 

(1902)  173  N.  Y.  7,  65  N.  E.  739;  proper  where  there  was  an  averment  in 
Kirby  v.  Montgomery  Bros.  (1909)  the  complaint  that  the  defendant  had 
197  N.  Y.  27,  90  N.  E.  52;  Clough  v.  long  known  of  the  defect.  See  also 
Boffman    (1890)    132   Pa.  626,   19   Am.    cases  cited  in  notes  6  to  11,  infra. 

St.    Rep.    620,    19    Atl.    299 ;    Missouri,  8  Chicago,   B.   d   Q.   R    Co    v    Avery 

K.  d  T.  R.  Co.  V.  Jones  (1910)   —  Tex.  (1880)  8  111.  App.  133.     See  also  cases 

— ,  125  S.  W.  309;  Lone  Star  Brewing  cited  in  §  1028,  ante. 
Co.    V.    Solcher     (1910)     —    Tex.    Civ. 
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ation,  the  rule  is  sometimes  stated  in  the  form  that  the  master  is  not 
liable  for  an  injury  caused  by  defects,  unless  he  had  actual  knowledge 
of  such  defects,  or  they  had  existed  for  such  a  length  of  time  that 
knowledge  might  be  inferred.*  This  way  of  stating  the  situation, 
however,  is  not  strictly  accurate,  inasmuch  as  the  existence  of  the  de- 
fect for  a  certain  period  is  obviously  not  the  only  circumstance  from 
which  constructive  notice  may  be  inferred.  In  any  categorical  enun- 
ciation of  the  rule,  this  alternative  possibility  should  not  be  ignored.* 
How  long  a  defect  must  have  existed  before  a  master  can  be  charged 
with  knowledge  of  it  is  primarily  a  question  of  fact  for  the  jury,  to 
be  determined  "with  reference  to  the  character  of  the  instrumentality, 
the  difficulty  of  discovering  the  conditions  constituting  the  defect,  and 
the  master's  opportunities  for  observation,  due  account  being  taken  of 
the  nature  and  extent  of  the  obligations  which  the  law  imposes  on  him 
with  respect  to  regular  periodical  inspections  in  the  case  of  the  par- 
ticular instrumentality.  See  next  chapter.^  In  some  cases,  where  the 
period  which  elapsed  between  the  accident  and  the  earliest  moment 
when  the  instrumentality  was  proved  to  have  been  in  an  unsafe  condi- 


i  Norfolk  &  W.  B.  Co.  v.  Reed 
<1908)  92  C.  C.  A.  478,  167  Eed.  16. 
Baldwin  v.  St.  Louis,  K.  &  N.  B.  Go. 
(1885)  68  Iowa,  37,  25  N.  W.  918; 
Carruthers  v.  Chicago,  B.  I.  &  P.  B. 
Co.  (1895)  55  Kan.  600,  40  Pac.  915; 
Atchison,  T.  <&  8.  F.  B.  Go.  v.  Smarts 
(1897)  58  Kan.  235,  48  Pac.  953;  Mis- 
souri P.  B.  Go.  V.  Dorr  (1906)  73  Kan. 
486,  85  Pac.  533;  Beed  v.  Boston  & 
A.  B.  Co.  (1895)  164  Mass.  129,  41 
N.  E.  64;  Bohinson  v.  Sylvester  Tower 
Co.  (1910)  204  Mass.  191,  90  N.  E. 
413;  Loramger  v.  Lake  Shore  &  M.  8. 
R.  Go.  (1895)  104  Mich.  80,  62  N.  W. 
137;  St.  Pierre  v.  Foster  (1906)  74 
N.  H.  4,  64  Atl.  723;  Haskins  v.  New 
York  G.  d  B.  B.  B.  Co.  (1894)  79 
Hun,  159,  29  N.  Y.  Supp.  274;  Clough 
V.  Hoffman  (1890)  132  Pa.  626,  19  Am. 
St.  Rep.  620,  19  Atl.  299;  Morgan  v. 
Mammoth  Min.  Go.  (1903)  26  Utah, 
174,  72  Pac.  688. 

In  Chicago,  B.  &  Q.  B.  Co.  v.  Avery 
(1884)  109  111.  314,  322,  a  requested 
instruction  that  a  railroad  company  is 
not  responsible  for  injuries  to  its  em- 
ployees, caused  by  the  ordinary  wear 
and  tear  of  cars,  until  it  has  been 
notified  of  the  defects  caused  thereby, 
or  has  had  time  and  opportunity  to 
learn  thereof  and  to  have  the  same  re- 
paired, was  modified  by  adding  "or  such 


defects  shall  have  existed  for  such  a 
length  of  time  as  to  give  the  proper  au- 
thorities opportunity  to  learn  of  such 
defects  in  the  due  discharge  of  their 
duties.''  It  was  said  this  merely  en- 
larged on  the  effect  of  the  time  of  the 
continuance  of  the  defect,  in  implying 
notice,  and  expressed  the  idea  in  the 
instruction  as  drawn,  in  a  more  wordy 
form. 

6  See  Union  P.  B.  Co.  v.  James 
(1895)  163  U.  S.  485,  41  L.  ed.  236, 
16  Sup.  Ct.  Rep.  1109;  McCauley  v. 
Southern  B.  Co.  (1897)  10  App.  D.  C. 
560. 

6  "There  is  "no  arbitrary  rule  of  law 
that  charges  the  master  with  construct- 
ive notice  of  the  negligent  omissions  of 
duty  on  the  part  of  a  coservant,  after 
the  lapse  of  a  certain  time,  under  all 
circumstances.  The  doctrine  of  con- 
structive notice  is  founded  upon  rea- 
sonable and  just  considerations,  and  the 
mere  lapse  of  time  is  not  always  the 
test  of  negligence  on  the  part  of  the 
master."  Cameron  v.  New  York  C.  & 
H.  B.  B.  Co.  (1895)  145  N.  Y.  400,  40 
N.   E.   1. 

"The  notice  and  opportunity  to  cor- 
rect a  source  of  danger  are  not  mat- 
ters to  be  measured  by  any  particular 
period  of  time,  but,  as  a  rule,  is  a 
question  of  fact  for  the  jury.     What  in 
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tion  was  quite  brief,  the  courts  have  deemed  themselves  warranted 
in  saying,  as  matter  of  law,  that  notice  could  not  be  imputed  to  the 
master.'  The  essence  of  such  rulings  is  that  the  master  cannot  be  ex- 
pected, as  a  reasonably  careful  man,  to  supervise  his  business  so  close- 
one  instance,  under  the  circumstances^  ployee  for  injuries  received  in  attempt- 
might  require  hours  or  days,  in  an-  ing  to  make  a  coupling  by  stumbling 
other,  under  different  circumstances,  over  a  pile  of  cinders  on  its  track,  or 
might  only  require  minutes."  Vam,  from  a  defective  drawhead,  where  both 
Verth  V.  Loosetoiles  Cracker  c6  Candy  the  cinders  and  the  defect  are  of  re- 
Co.  (1911)  155  Mo.  App.  299,  136  S.  W.  cent  existence);  Murphy  v.  Great 
724.  Northern  R.  Co.  (1897)  68  Minn.  526, 
1  Martin  v.  Louisville  &  N.  B.  Co.  71  N.  W.  662  (constructive  notice  of 
(1894)  95  Ky.  612,  26  S.  W.  801  (rail-  the  presence  of  a  block  of  wood  on  a 
way  company  not  liable  for  injuries  rail  upon  which  a  transfer  table  travels 
caused  by  cars  left  by  another  company  cannot  be  inferred  from  evidence  which 
too  close  to  its  track,  where  the  acci-  tends  to  show  that  it  had  been  placed 
dent  occurred  a  few  minutes  after  they  there  by  some  unknown  person  a  few 
came  to  a  standstill)  ;  SohoMb  v.  Han-  hours  before  it  caused  an  injury)  ; 
nibal  &  St.  J.  R.  Co.  (1891)  106  Mo.  MicJcee  v.  Walter  A.  Wood  Mowing  & 
74,  16  S.  W.  924  (railway  company  not  Reaping  Mach.  Co.  (1894)  77  Hun,  559, 
presumed  to  know  of  position  of  cars  28  N.  Y.  Supp.  918  (employer  not  lia- 
dangerously  near  another  track,  where  ble  for  an  injury  to  a  servant  caused 
they  could  not  have  been  in  that  posi-  by  the  falling  of  a  post,  where  the 
tion  until  a  late  hour  in  the  evening  of  post  had  been  put  in  place  only  two 
one  day,  and  the  accident  occurred  at  days  before,  and  was  well  stayed  and 
daylight  the  next  morning)  ;  Chicago  &  secured  in  its  position.  On  the  former 
A.  R.  Go.  v.  Stites  (1886)  20  111.  App.  appeal  ([1893]  70  Hun,  456,  24  N.  Y. 
648  (knowledge  of  the  defective  condi-  Supp.  501)  it  had  been  held  that,  as 
tion  of  a  switch  not  imputed  to  a  rail-  there  was  no  evidence  to  show  that  the 
way  company,  when  it  was,  to  all  ap-  post  had  been  guyed  or  secured  in  any 
pearance,  safe  for  the  passage  of  trains  way,  it  was  error  to  nonsuit  the  plain- 
about  one  hour  before  it  caused  the  de-  tiff);  Hansen  v.  Schneider  (1890)  58 
railment  of  a  train;  Gulf,  C.  &  S.  F.  Hun,  60,  11  N.  Y.  Supp.  347  (absence  of 
R.  Co.  V.  Pettis  (1888)  69  Tex.  689,  7  safety  clutch  on  elevator  not  one  of 
S.  W.  93  (railway  company  held  not  those  obvious  defects  of  which  a  tenant, 
liable  for  injuries  caused  to  a  servant  who  has  recently  moved  into  a  build- 
on  one  train  by  the  spreading  of  the  ing,  will  be  held  to  be  aware  from 
track,  which  resulted  from  the  passage  the  cursory  examination  usually  made 
of  the  next  preceding  train)  ;  Central  by  a  person  about  to  move  into  a  build- 
R.  &  Bkg.  Co.  V.  Kent  (1889)  84  Ga.  ing)  ;  Consolidated  Coal  Co.  v.  Scheller 
351,  355,  10  S.  E.  965  (knowledge  of  a  (1891)  42  111.  App.  619  (that  a  mining 
washout,  due  to  a  sudden  and  unprece-  company  must  have  known  that  the 
dented  rainfall,  not  necessarily  imputed  roof  of  one  of  its  tunnels  was  in  a 
to  railway  company  within  two  hours  dangerous  condition,  held  not  to  be  a 
after  the  storm)  ;  Goodrich  v.  Kansas  necessary  inference  from  the  fact  of  its 
City,  C.  £  S.  R.  Co.  (1899)  152  Mo.  having  been  in  that  condition  for  two 
222,  53  S.  W.  917  (railway  company  weeks  before  the  accident), 
held  not  liable  for  the  derailment  of  a  It  is  not  error  to  permit  defendant's 
train,  caused  by  its  collision  with  a  foreman  to  testify  as  to  what  he  knew 
horse  which  had  strayed  on  the  track  of  the  condition  of  a  scaffold  three 
through  a  gap  in  the  fence  at  a  place  hours  before  it  gave  way,  for,  in  the 
about  1  mile  from  the  nearest  station,  absence  of  evidence  to  the  contrary,  the 
the  evidence  being  that  one  of  the  presumption  must  be  indulged  that  it 
planks  had  been  gone  about  fifteen  hours  remained  in  the  same  condition  up  to 
before  the  accident)  ;  Welch  v.  New  the  time  of  the  accident.  Doyle  v.  Mis- 
Tork  C.  &  H.  R.  R.  Co.  (1892)  43  souri,  K.  &  T.  Trust  Co.  (1897)  140 
N.  Y.  S.  R.  958,  17  N.  Y.  Supp.  342  Mo.  1,  41  S.  W.  255. 
(railroad  company  not  liable  to  an  em- 
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ly  or  make  such  frequent  inspections  that  he  ought  to  discover 
the  dangerous  conditions  within  the  given  period.  Proof  that  the 
appliance  which  caused  the  injury  had  been  properly  examined  a 
short  time  before  the  accident  and  found  secure  is  regarded  as  being 
conclusive  in  his  favor  unless  the  servant  can  show  that  something 
had  occurred  since  the  inspection  to  put  him  on  inquiry.'  But  the 
limits  of  the  power  of  a  court  to  interfere  with  the  finding  of  a  jury- 
are  extremely  ill-defined,  and  a  verdict  in  favor  of  the  servant  has  been 
sustained  in  at  least  one  instance  where  the  period  available  for  ac- 
quiring knowledge  of  the  conditions  was  shorter  than  in  some  of  the 
cases  just  cited.*  All  that  can,  with  safety,  be  affirmed  in  this  con- 
nection, is  that  the  longer  the  period,  the  more  conclusive  will  the 
finding  of  a  jury  be  deemed.'"'  The  right  of  the  jury  to  infer  negli- 
gence from  the  length  of  the  period  during  which  the  defect  has  ex- 


8  McCauley  v.  Southern  R.  Co.  (1897) 
10  App.  D.  C.  560. 

9  Chicago  &  N.  W.  R.  Co.  v.  Delaney 
(1897)  169  111.  581,  48  N.  E.  476,  af- 
firming (1896)  68  111.  App.  307  (rail- 
way company  not,  as  matter  of  law, 
free  from  negligence  towards  an  em- 
ployee riding  on  the  pilot  of  an  engine, 
in  failing  to  discover  that  a  drawbar 
has  been  broken  and  is  lying  on  the 
track,  until  six  and  a  half  hours  after 
the  break  occurs). 

10  In  the  cases  cited  below,  the  action 
was  held  to  be  maintainable  on  the 
ground  that  the  defendant  had  con- 
structive notice  of  the  conditions:  Rich- 
mond &  D.  R.  Co.  V.  Moore  (1883)  78 
Va.  93  (ladder  handle  on  railway  car 
had  been  broken  so  long  that  the  break 
was  weather-beaten)  ;  8t.  Louis,  I.  M. 
&  8.  R.  Co.  V.  Biggins  (1890)  53  Ark. 
458,  14  S.  W.  653  (car  repeatedly  con- 
demned and  marked  "out  of  repair")  ; 
Bridges  v.  St.  Louis,  I.  M.  &  8.  R.  Co. 
(1879)  6  Mo.  App.  389  (period  de- 
scribed here  as  "considerable")  ;  Con- 
solidated Coal  Co.  V.  Maehl  (1888)  31 
111.  App.  252  (attention  of  the  corporate 
officers  had  been  called  to  the  defect 
"some  time  previous"  to  the  accident)  ; 
8eese  v.  Northern  P.  R.  Co.  (1889)  39 
Fed.  48  (defect  in  drawhead  was 
"old")  ;  Bradshaw  v.  Chicago,  R.  I.  & 
P.  R.  Co.  (1897)  58  Kan.  618,  50  Pac. 
876  (coupler  had  been  broken  for  a 
month  or  more,  in  such  a  manner  as  to 
allow  it  to  push  past  the  projections  of 
the  castings  on  the  tender  to  which  the 
car  was  coupled)  ;   Chicago,  B.  &  Q.  B. 


Co.  v.  Avery  (1880)  8  111.  App.  133 
(foreign  car  was  permitted  to  come 
into  a  yard  in  a  damaged  condition  on 
several  consecutive  days)  ;  Chicago  do 
E.  R.  Co.  V.  Branyan  (1894)  10  Ind. 
App.  570,  37  N.  E.  190  (evidence  was 
that  the  floor  of  a  car  had  been  in  an 
unsafe  condition  for  several  years,  and 
that  a  reasonably  careful  inspection 
would  have  disclosed  the  defect)  ;  Chi- 
cago d  I.  R.  Co.  V.  Russell  (1878)  91 
111.  298,  33  Am.  Rep.  54  (telegraph 
pole  which  has  stood  for  three  years 
within  18  inches  of  a  passing  car)  ; 
Bessex  v.  Chicago  &  N.  W.  R.  Co. 
(1878)  45  Wis.  477  (obstruction  which 
remained  near  a  railroad  track  for  more 
than  a  year  previous  to  the  accident)  ; 
Coughlin  v.  Brooklyn  Heights  R.  Co. 
(1901)  59  App.  Div.  126,  68  N.  Y. 
Supp.  1105  (where  street  railway  track 
at  the  point  where  a,  conductor  was 
thrown  from  his  car  and  injured  was 
dangerously  out  of  alignment,  and  three 
former  conductors  testified  that  he  had 
been  thrown  from  his  car  at  the  same' 
point  between  one  and  two  years  be- 
fore, and  that  he  had  verbally  reported 
the  occurrence  to  defendant's  predeces- 
sor, the  question  of  defendant's  negli- 
gence was  for  the  jury)  ;  Monmouth 
Min.  &  Mfg.  Co.  v.  Erling  (1894)  148 
111.  521,  39  Am.  St.  Eep.  187,  36  N.  B. 
117  (nut  which  kept  an  eyebolt  in  place 
had  been  missing  two  weeks)  ;  Meyer's 
Sons  V.  Falk  (1901)  99  Va.  385,  38  S. 
E.  178  (elevator  had  been  continuously 
defective  for  six  months)  ;  Stapf  v. 
Loewer's      Gambrinus      Brewing      Co. 
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isted  is,  of  course,  conditional  upon  the  defect  in  question  being  one 
which  a  proper  inspection  would  have  disclosed.^* 

1033.  [133]  Repairs  and  alterations;  inference  from. — The  fact 
that  all  the  appliances  of  a  pattern  similar  to  that  which  caused  the 
injury  were  being  altered  at  the  time  of  the  accident  tends  to  show 
that  the  master  was  aware  of  the  fact  that  they  were  dangerous  to 
servants.^  But  evidence  that  repairs  or  alterations  were  made  after 
the  accident,  although  competent  to  show  that  a  defect  existed  at  the 
time  of  the  accident,''  is  not  admissible  to  prove  that  the  defendant 
had  notice  of  the  defect  before  the  accident.' 

1034.  [134]  Failure  of  servant  himself  to  observe  the  dangerous 
conditions. —  In  later  chapters  (l.-lv.),  the  effect  of  evidence  show- 
ing that  the  servant  had  or  had  not  the  same  means  or  opportunities 
as  the  master  of  knowing  the  risks  to  which  he  was  exposed  will  be 
discussed,  in  so  far  as  it  bears  upon  the  defenses  of  assumption  of 
risks  and  contributory  negligence.  But  there  is  another  aspect  of 
such  evidence  which  is  material  in  the  present  connection. 

There  are  numerous  cases  which  proceed  upon  the  theory  that,  in 
certain  states  of  the  testimony,  the  master's  nonliability  may  be  de- 

(1896)   1  App.  Div.  405,  37  N.  Y.  Supp.  tion  of  plaintiflf's  counsel  that  that  case 

256    (crack  in  kettle  for  heating  pitch  was  an  authority  for  the  doctrine  that 

had   existed   for   six   or   eight   weeks)  ;  the    fact    of    a    defective    foreign    car's 

Mooney   v.    Connecticut   River   Lumher  being    in   the   possession   of   a   railway 

Co.   (1891)  154  Mass.  407,  28  N.  E.  352  company  for  nearly  two  weeks  was  of 

(foreman  knew,  several  days  before  the  itself  sufficient  to  charge  the  company 

accident,  that  the  carriage  of  a  sawing  with  notice,  and  pointed  out  that  thV 

machine   had  started  up  when  no   one  defect  was  spoken  of  as  "readily  discern- 

was  near  it)  ;    Cushman  v.  Carhondale  ible  upon  proper  inspection."     Compare 

Fuel    Co.     (1902)     116    Iowa,    618,    88  the   ruling   in   Chicago  &  E.  R.   Go.   v. 

N.  W.  817    (other  rock  fell  from  roof  Branyan    (1894)    10  Ind.  App.  570,  37 

of  mine  a  month  prior)  ;   Houts  v.  St.  N.  E.  190,  cited  in  the  last  note. 

Louis  Transit  Co.  (1904)   108  Mo.  App.  l  Gibson  v.  Pacific  R.   Co.    (1870)    46 

686,  84  S.  W.  161   (street-car  track  de-  Mo.  163,  2  Am.  Rep.  497. 

fective   for  over  a  month);   FrancTc  v.  2 Barter  v.  Atchison,  T.   &  S.  F    R 

American   Tartar   Co.    (1904)    91   App.  Co.    (1895)    55  Kan.  250,  38  Pac.  778' 

Div.  571,  87  N.  Y.  Supp.  219,    (wooden  s  Barter  v.  AtcUsQn,  T.  &   8.  F.  R. 

steam  tank   used   for   a   year   or   two)  Co.    (1895)    55  Kan.  250,  38  Pac.  778: 

Kluska   V.   Yeomams    (1909)    54   Wash.  St.   Louis   &   8.   F.   R.    Co    v     Weaver 

465,   132  Am.  St.  Rep.   1121,   103  Pac.  (1886)   35  Kan.  412,  57  Am.  Rep.  176, 

819   (planks  on  crossing  had  been  down  11  Pac.  408;  Missouri,  K.  &  T.  R.  Go. 

two  days).  v.  Young    (1896)    4  Kan.  App.  219,  45" 

11  In  Fay  v.  Minneapolis  &  St.  L.  R.  Pac.  963;  O'Dormell  v.  Baum  (1889)  38 

Co.    (1883)    30   Minn.   231,    15    N.   W.  Mo.  App.  245;    Cherokee  d  P.   Coal  & 

241,    it   was   held   proper   to   find   con-  Min.  Co.\.  Britton  (1896)  3  Kan.  App. 

structive  knowledge  of  a  defect  in  coup-  292,  45  Pac.  100.     As  to  the  inference 

lings  of  foreign  car,  where  it  had  been  which  it  is  permissible  to  draw,  in  ac- 

in  defendant's  yard  about  one  week.  tions  by  third  persons,  from  the  makino- 

But  in  Chicago,  St.  L.  &  P.  R.  Co.  v.  of  repairs  or  the  taking  of  precautions 

Fry  (1891)   131  Ind.  319,  28  N.  E.  989,  after  the  accident,  see,  generally,  3  El- 

the  court  refused  to  accept  the  conten-  liott.  Railroads,  §  1177. 
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duced,  as  a  conclusion  of  law,  from  the  fact  that  the  servant  himself, 
especially  -where  he  possessed  special  skill  and  experience  in  regard 
to  the  subject-matter,  was  ignorant  of  the  risk  in  question.^     [The 

1  "If  the  defect  [in  a  car]  was  such  as  the  injury  occurred.     There,  in  order  to 

to   deceive   human  judgment,   the   com-  negative  in  advance  the  defense  of  con- 

pany,  as  well  as  himself  [t.  e.,  the  plain-  tributory  negligence,  the  following   pe- 

tiflf],  stands  excused  for  not  discontin-  culiar    allegation   was    Inserted    in    the 

uing  the  use  of  the  car  on  account  of  complaint:     "That  at  the  time  deceased 

it.     Whatever  diligence  he  exercised  in  was  killed  as  aforesaid,  he  thought,  and 

seeing   to   the   apparent   safety    of   the  any  man  of  ordinary  prudence,  with  the 

vehicle  goes  to  the  credit  of  the  com-  knowledge   which   deceased   had   of   the 

pany,    as   well   as    to   his   own   credit."  ground  he  was  working  in,  would  have 

Central  R.  <&  Bkg.  Co.  v.  Kenney  ( 1877 )  thought,  that  said  shaft  could  be  tim- 

58  Ga.  485.  bered   before   it   would   cave   in."      The 

A  master  is  not  bound  to  anticipate  court  commented  upon  the  averment  as 
the  danger  of  bolts  projecting  from  follows;  "If  such  was  the  conclusion 
a  fly  wheel  coming  in  contact  with  a  of  an  experienced  miner  who  had  done 
pipe  running  near  the  wheel,  which  the  work,  and  would  have  been  the  con- 
vibrated  when  the  machinery  was  in  elusion  of  any  man  of  'ordinary  pru- 
motion,  so  as  to  break  it  and  cause  in-  dence,'  how  could  defendants  be  charged 
jury  to  an  employee,  if  the  employee,  with  negligence,  and  made  liable  for 
an  engineer  of  experience,  knowing  the  failing  to  exercise  extraordinary  and 
condition  of  the  machinery,  has  worked  prophetic  prudence  previous  to  the  pre- 
about  it  for  fourteen  months  without  ceding  Friday?  It  is  clear  beyond  con- 
anticipating  such  danger.  Detroit  troversy  that  deceased  had  greater 
Crude-Oil  Co.  v.  Grable  (1899)  36  C.  knowledge  of  the  shaft  and  the  char- 
C.  A.  94,  94  Fed.  73.  acter   of   the  ground   than  Hook   could 

An  employer  is  not  liable  for  an  in-  have  had,  and  that  deceased,  a  practi- 
jury  to  an  employee,  caused  by  the  cal  miner  of  years,  possessed  of  all 
falling  of  a  brick  from  the  top  of  a  knowledge  that  could  be  obtained,  volun- 
tall  chimney,  the  upper  part  of  which  tarily  prosecuted  the  work,  and  in- 
had  fallen  over  a  few  weeks  before  as  curred  the  risk  incident  to  the  employ- 
the  result  of  a  lire,  where  no  one  knew  ment." 

that  any  of  the  bricks  were  loose,  and  In  Ballou  v.  Chicago,  M.  &  St.  P.  B. 

plaintiff  had  as  much  knowledge  of  any  Co.    (1882)    54  Wis.  257,  41  Am.  "Rep. 

danger  as  anyone  possessed.     Pilucki  v.  31,  11  N.  W.  559,  one  of  the  grounds 

Detroit  Steel  &  Spring   Works    (1898)  upon  which  the  plaintiff's  right  to  re- 

117  Mich.  Ill,  75  N.  W.  295.  cover  was  denied  was  that  he  had  the 

A  telegraph  company  cannot  be  held  same  means  of  knowledge  as  the  corn- 
negligent  in  maintaining  a  crossarm  on  pany.  "It  appears  from  the  testimony," 
a  telegraph  pole,  if  a  lineman,  under  said  Judge  Cassoday,  "that  the  ladder 
whose  weight  it  broke,  was  not  negli-  in  question  was  almost  in  constant  use, 
gent  in  placing  himself  on  the  arm,  he  not  by  the  engineer,  nor  so  much  by  the 
being  bound  to  test  its  strength,  and,  conductor,  but  by  the  brakeman.  The 
in  fact,  knowing  perfectly  well  the  ex-  straining  test  was  necessarily  applied 
tent  of  its  sufficiency  to  bear  his  whenever  the  brakeman  ascended  or  de- 
weight.  Flood  V.  Western  V.  Teleg.  Co.  scended  the  ladder  in  question.  .  . 
(1892)   131  N.  y.  603,  30  N.  E.  196.  His    inspection    and    testing    was    the 

In   Stiles   v.   Richie    (1896)    8    Colo,  company's  inspection  and  testing.     His 

App.  393,  46  Pac.  694,  the  owner  of  a  failure   to   discover   any  visible   indica- 

mine  was  held  not  liable  for  the  death  tions  of  insufficiency,  while  so  inspect- 

of  an  experienced  miner  in  its  employ,  ing  and  testing,  was  no  more  culpable 

caused  by  the  caving  in  of  a  shaft  while  in  the  company  than  in  himself." 

sinking  it,  where  such  shaft  was  at  the  In  Kelly  v.  Allot  (1885)  63  Wis.  309, 

time  only  12  feet  deep,  and  the  former,  53   Am.   Rep.   292,   23  N.   W.   890,   the 

on  being  informed  that  the  shaft  needed  court    argued    as    follows :       "The    dif- 

timbering,   immediately  began  to  place  ference  in  the  elevation  of  the  coupling 

the  timber,  which  was  being  done  when  irons   of   this   foreign   car   and   the   ca- 
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rule  is  different  "where  the  servant  is  inexperienced  or  a  minor.'"] 
In  other  cases  the  point  in  view  is  perhaps  essentially  the  same,  but 
the  precise  effect  of  the  judgments  is  not  clearly  defined  for  the  rea- 
son that  the  ignorance  of  coemployees  of  the  plaintiff,  or  other  per- 
sons concerned  in  the  work,  is  adverted  to  as  an  evidential  factor.* 
There  seems  to  be  no  little  difficulty  in  finding  a  rational  ground 

boose  or  other  cars  of  the  defendant's  dangerous  character  of  the  appliance, 
road  would  not  have  been  very  easily  but  of  the  manner  of  using  it  so  as  to 
or  readily  observed  when  they  were  prevent  injury.  The  true  doctrine  was 
distant  from  each  other,  and  yet  the  declared  to  be  that,  where  an  employee 
company  is  sought  to  be  held  liable  represents  and  undertakes  that  he  pos- 
for  its  want  of  ordinary  care  in  not  sesses  the  knowledge  and  skill  requisite 
knowing  this  difference  when  consenting  to  operate  or  use  machinery  or  imple- 
to  take  this  foreign  car  into  its  train,  ments  of  a  dangerous  character,  which, 
When  the  car  and  the  caboose  were  if  not  properly  used,  are  liable  to 
brought  nearly  together,  this  difference  cause  injury,  he,  and  not  the  employ- 
could  have  been  at  least  much  more  er,  is  responsible  for  consequences  re- 
readily  seen  and  observed  by  compari-  suiting  to  himself  from  his  unskilful 
son.  .  .  .  Did  not  the  intestate  have  or  negligent  handling  of  it. 
the  same,  if  not  superior,  means  of  In  Walsh  v.  Whitley  (1888)  L.  E. 
knowing  this  difference  as  or  to  that  21  Q.  B.  Div.  371,  57  L.  J.  Q.  B.  N.  S. 
of  the  company?  If  the  negligence  of  586,  36  Week.  Rep.  876,  53  J.  P.  38, 
the  intestate  and  that  of  the  company  in  one  of  the  circumstances  relied  upon  in 
this  respect  are  equally  balanced,  ought  the  master's  favor  was  the  admission 
the  plaintiflf  to  recover?"  of  the  plaintiff  that  he  had  not  com- 
In  Ray  v.  Jeffries  (1887)  86  Ky.  367,  plained  of  the  machine  during  the  thir- 
5  S.  W.  867,  the  court,  after  remark-  teen  years  he  had  worked  with  it,  be- 
ing that  there  was  no  proof  that  the  cause  it  had  "never  entered  his  head 
appliance  which  caused  the  injury  that  it  was  dangerous." 
(nitro-glycerin)  was  defective,  said:  The  master  cannot  be  held  liable  for 
"Consequently,  the  simple  question  is,  negligence  in  furnishing  a  defective  lad- 
whether  the  employer  is  bound  in  every  der,  where  the  defects  were  of  such  a 
case  to  know,  not  merely  the  dangerous  character  that  the  plaintiff  himself  had 
character  of  implements  or  agencies  not  observed  them,  although  he  had  used 
used  in  his  business,  but  also  the  pe-  the  ladder  immediately  before  the  ac- 
culiar  construction  and  mode  of  hand-  cident.  St.  Louis,  I.  M.  &  8.  R.  Co.  v. 
ling  each  part  so  as  to  make  it  most  Andrews  (1906)  79  Ark.  437,  96  8.  W. 
efficient,  and  to  avoid  injury  to  his  em-  183. 

ployee,  whether  the  latter  is,  or  pro-  la- Burns  v.  Ruddock-Orleans  Cypress 
fesses  and  undertakes  to  be,  skilled  in  Co.  (1905)  114  La.  247,  38  So.  157 
that  branch  of  the  business  or  not.  To  (minor  seventeen  years  old), 
require  of  an  employer  such  knowledge  8  A  nonsuit  was  held  to  have  been 
and  skill,  and  impose  upon  him  such  properly  granted,  where,  so  far  as  the 
obligation,  would,  in  many  cases,  put  testimony  showed,  the  rope  furnished  to 
a  stop  to  business."  It  was  according-  the  plaintiff  for  the  purpose  of  cleaning 
ly  held  error  to  instruct  the  jury  that,  out  a  well  was  a  good  rope,  and  it  was 
if  the  plaintiff  did  not  know  of  the  also  in  evidence  that  it  was  carefully 
dangerous  character  of  the  appliance,  examined  by  both  the  plaintiff  and  the 
the  defendant  could  not  be  excused  for  overseer  of  the  road,  that  there  was  no 
his  failure  to  know  and  inform  plain-  defect  in  it  which  would  be  discovered 
tiff  of  the  danger,  unless  he  used  by  the  use  of  ordinary  care,  and  that 
reasonable  care  in  obtaining  and  im-  both  parties  pronounced  the  rope  good, 
parting  such  information  This  was  re-  Reid  v.  Central  R.  &  Bkg.  Co.  (1888)  81 
garded  as  a  misdirection  because  it  Ga  694,  8  S.  E.  629. 
might  be  understood  by  the  jury  as  re-  The  fact  that  only  one  out  of  ten  em- 
quiring  the  defendant  to  know  and  in-  ployees  engaged  in  handling  a  chain 
form   the   plaintiff,   not   merely  of  the  noticed  any  defect  in  it  was  declared  to 
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upon  whicli  these  decisions  can  be  reconciled  with  the  well-recognized 
principle  that,  as  a  general  rule,  the  master  and  servant  are  not  on 
the  same  footing  as  regards  the  obligation  of  observing  the  quality  of 
the  instrumentalities  of  the  business.  See  chapter  liv.,  post.  The 
statements  of  the  cases  cited  are  at  least  compatible  with  the  inference 
that,  under  the  circumstances  mentioned,  the  abnormal  conditions 
would  have  been  discovered  if  the  master  had  properly  discharged 
his  duty  of  active  inspection.  See  next  chapter.  Due  weight  has 
been  given  to  this  consideration  by  some  courts.'  Another  objection 
to  treating  the  servant's  ignorance  of  the  risk  as  a  sufficient  basis  for 
a  conclusion  of  law  respecting  the  master's  nonpossession  of  knowledge 
is,  in  most,  if  not  all,  the  situations  which  can  suggest  an  appeal  to 
this  test,  that  there  must  be  some  facts  presented  which  will  be  rea- 
sonably susceptible  of  the  construction  that  the  system  of  work  and  the 
measures  taken  to  safeguard  the  servant  were  not  satisfactory.  It  is 
manifestly  unjustifiable  to  take  the  case  from  the  jury,  or  to  override 


be  in  itself  evidence  that  the  defect  was 
not  such  an  apparent  one  as  to  put  them 
or  their  employers  on  their  guard.  Kin- 
ney V.  Gorbin  (1890)  132  Pa.  341,  19 
Atl.  141. 

The  fact  that  miners  had  been  riding 
up  and  down  on  a  car  every  day  for 
several  years,  exposed  to  any  danjrer 
which  might  arise  from  the  failure  of  a 
certain  simple  unhitching  apparatus  to 
perform  its  proper  work,  and  never  com- 
plained of  it  or  protested  against  its 
use,  has  been  considered  to  have  a  ma- 
terial bearing  upon  the  question  wheth- 
er the  mine  owner  was  negligent  in 
not  adopting  some  other  contrivance. 
Surke  v.  Witherhee  (1885)  98  N.  Y. 
562. 

There  can  be  no  recovery  for  the 
death  of  a  miner,  caused  by  a  clod  fall- 
ing on  him  from  the  roof  of  a  room  in 
the  mine  into  which  he  went  of  his  own 
accord  to  work,  when  both  he  and  others 
tested  the  roof  and  thought  it  safe. 
Consolidated  Coal  Co.  v.  Young  (1889) 
31  111.  App.  417. 

Where  an  employee  of  a  city,  injured 
by  the  caving  of  a  trench  in  which  he 
was  working,  had  been  engaged  in  that 
work  for  three  or  four  years,  and 
neither  he  nor  his  coemployees,  nor  the 
engineer  in  charge,  nor  his  foreman,  saw 
any  apparent  danger  until  the  accident 
occurred,  negligence  was  not  imputable 
to  the  city,  though  sheathing  might  have 
M.  &  S.  VoL  III.— 172. 


prevented  the  accident,  and  though  one 
of  the  aldermen,  a  hatter  by  trade,  told 
the  foreman  that  sheathing  was  needed. 
Farrell  v.  Middletown  (1900)  56  App. 
Div.  525,  67  N.  Y.  Supp.  483. 

3  In  Eddy  v.  Aurora  Iron  Min.  Go. 
(1890)  81  Mich.  548,  46  N.  W.  17,  it 
was  explicitly  laid  down  that  the  mas- 
ter is  not,  as  a  matter  of  law,  excused 
for  maintaining  his  instrumentalities 
in  an  unsafe  condition,  merely  for  the 
leason  that  the  servant  himself  thought 
they  were  in  a  safe  condition.  The  serv- 
ant, it  was  said,  might  or  might  not 
have  had  the  requisite  knowledge  or 
skill  to  decide  whether  they  were  really 
safe;  but  whether  he  had  or  not,  it  was, 
ordinarily,  no  part  of  his  business  to 
look  after  their  condition.  This  case 
seems  inconsistent  with  the  Michigan 
case  cited  in  note  1,  supra. 

In  A  Hon  Lime  dc  Cement  Go.  v.  Galvey 
(1892)  47  111.  App.  343,  the  defendant's 
foreman  testified  that  if  the  plaintifli 
had  been  careful  he  might  have  seen  the 
dynamite  before  he  struck  the  rock, 
which  caused  the  explosion.  The  court's 
comment  upon  this  evidence  was  that, 
if  it  was  true,  the  company,  whose 
duty  it  was  not  to  allow  any  dynamite 
to  remain  in  the  quarry  which,  by  the 
exercise  of  proper  diligence,  could  have 
been  discovered,  should  have  had  it  re- 
moved. 
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a  verdict,  tinder  these  circumstances.*  Upon  the  whole,  therefore,  the 
present  writer  ventures  to  express  the  opinion  that  the  standard  of 
comparison  is  wholly  out  of  place  in  this  class  of  cases,  and  that  the 
preferable  analysis  is  rather  one  which  treats  as  two  entirely  separate 
subjects  of  investigation  the  question  whether  the  master,  and  the 
question  whether  the  servant,  ought  respectively  to  have  known  of 
the  risk  which  caused  the  injury  in  suit.  What  a  prudent  man  would 
have  discovered  in  each  instance  must  be  determined  with  reference 
to  obligations  so  distinct  in  their  character  and  extent  that  any  proc- 
ess of  ratiocination  which  involves  placing  them  side  by  side  and  ar- 
guing from  one  to  the  other  is  more  apt  to  obscure  the  true  issues  than 
to  lead  to  an  equitable  conclusion. 

1035.  [135]  Manner  in  which  instrumentalities  discharged  their 
functions  prior  to  the  accident ;  inferences  from,  generally. — The  fact 
that  the  instrumentality  in  question  had  or  had  not  operated  in  a  sat- 
isfactory manner  prior  to  the  time  when  it  caused  the  injury  in  suit 
has  been  admitted  as  competent  evidence  to  establish  either  that  it 
was  or  was  not  a  suitable  one  to  be  used  as  a  part  of  the  master's  plant, 
or  that  the  master  was  or  was  not  excusably  ignorant  of  its  abnormal- 
ly dangerous  condition,  as  disclosed  by  the  accident.  The  cases  which 
relate  to  the  bearing  of  this  fact  from  the  former  of  these  standpoints 
will  be  collected  in  a  subsequent  chapter  (lxviii.).  At  present  we 
have  to  deal  with  it  merely  under  the  second  aspect. 

4  In  O'Driscoll  v.  Faxon   (1892)    156  hold  him  bound  to  use  reasonable  care 

Mass.  527,  31  N.  E.  685,  the  defendant  to  guard  against  accidents  which,  at  the 

contended  that,  upon  the  whole  evidence,  moment  of  their  occurrence,  a  workman 

no  want  of  due  care  on  his    part    was  might  not  anticipate,  though  himself  in 

shown;   and  in  support  of  this  view  it  the  exercise   of   reasonable   care,  under 

is  urged  that  no  notice  was  given  to  him  the    circumstances    in    which    he    was 

that  the  bank  was  dangerous;  that  the  placed.     .     .     .     There    was    some    evi- 

plaintiff  and  his  witnesses  did  not  re-  dence  tending  to  show  that  the  general 

gard  it  as  dangerous;   and  that  if  the  plan  which  was  adopted  for  protecting 

plaintiff,  with   his  experience,  was  not  the  bank  from  falling    was    inadequate, 

guilty  of  carelessness  in  failing  to  an-  If  the  jury  were  of  opinion  that  it  wa» 

ticipate  that  earth  from  the  bank  might  so,  and  that  the  defendant  failed  to  use 

fall  upon  him,  and  that  the  cutting  of  reasonable     care     in    making    it    safe 

the    bank    was    such    as    to    cause    no  against  accidents,  they  might  lawfully 

reasonable  apprehension  of  danger,  then  hold  him  responsible  to  one    who    was 

the  falling  of  the  earth  was  a  mere  ac-  himself  in  the  exercise  of  due  care  at 

cident.    The  court  said :     "We  think  the  the  time  of  the  injury.     Such  seems  to 

jury  might  be  allowed  to  take  a  broader  have  been  the  view  taken  by  the  jury, 

view   of  the   defendant's  responsibility,  and  we  cannot  say,  upon  the  evidence. 

The    duty    rested    upon    him    of    using  that  it  was  the  duty  of  the  presiding 

reasonable  care  in  providing  a  safe  place  justice  to  withdraw  the  case  from  their 

for  the  masons   to   do    their    work    in  consideration." 
building  the  wall,  and  the  jury  might 
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1036.  [136]  Previous  satisfactory  operation  of  the  instrumentality 
which  caused  the  injury.— The  courts  have  used  language  which,  if 
taken  literally,  would  commit  them  to  the  unqualified  doctrine  that 
the  use  of  an  instrumentality  which  has  been  in  daily  use  for  a  long 
time,  and  has  uniformly  proved  safe  and  efficient,  may  be  continued 
without  imputation  of  negligence.*  But  such  a  doctrine  can  easily  be 
shown  to  be  altogether  too  favorable  to  the  master.  Manifestly,  it  is 
impossible,  in  view  of  that  tendency  to  deterioration  which  is  char- 
acteristic of  all  the  inorganic  agencies  of  business,  to  affirm  as  a  uni- 
versal principle  that  an  employer  is  entitled  to  infer,  from  the  pre- 
vious efficient  operation  of  his  instrumentalities,  that  such  operation 
will  continue.^  Indeed,  it  is  evident  that  all  the  decisions  cited  in  the 
next  chapter  are  based  on  the  theory  that  he  is  bound  to  take  notice 
that  the  chances  of  his  instrumentalities  remaining  in  a  safe  condi- 
tion steadily  diminish  in  proportion  to  the  period  during  which  they 
have  been  used.  The  true  doctrine  applicable  in  this  connection 
seems  to  be  rather  this, — that  the  previous  safe  and  successful  opera- 
tion of  the  instrumentality  is  conclusive  in  the  master's  favor,  pro- 
vided it  appears  that  he  has  not  been  derelict  in  regard  to  his  duty  of 
active  inspection  at  reasonably  frequent  intervals  (see  next  chapter), 
and  no  circumstance  which  would  have  put  a  prudent  man  on  inquiry 
has  come  to  his  knowledge.®*    This  proviso  is  recognized  in  the  lan- 

1  SappenHeld  v.  Main  Street  d  Agri.  for  the  unaccountable  failure  of  the  air 

Parh.  R.  Go.   ( 1891 )  91  Cal.  48,  27  Pac.  brakes  to  work.    Whalen  v.  Michigan  C. 

590.      Sweeping     expressions     are    also  K.  Go.   (1897)   114  Mich.  512,  72  N.  W. 

found  in  the  following  cases:     Pryiilski  323. 

V.  Northwestern  Coal  R.  Go.   (1898)   98        <l  Bruce  v.  Beall  (1897)  99  Tenn.  303, 

Wis.  413, -74  N.  W.  117  (coal  bucket  had  41   S.   W.  445    (holding  that  the  trial 

operated  satisfactorily  till  within  fifteen  judge  had  properly  refused  an  instruc- 

minutes  of  the  accident)  ;  Kaye  v.  Rob  tion  to  the  effect  that  "as  a  general  rule, 

Roy  Hosiery  Co.   (1889)  51  Hun,  519,  4  when  an   appliance,   machine,  or  struc- 

N.  Y.  Supp.  571    (elevator  had  been  in  ture  not  obviously  dangerous  has  been 

constant  successful  operation  up  to  the  in  daily  use  for  years  and  has  uniformly 

time    of    the     accident)  ;      S osteins    v.  been    found    adequate,    safe,    and    con- 

Stewwrt    (1890)   57  Hun,  380,  10  N.  Y.  venient,   it  may  be    continued    without 

Supp.  833    (trench  caved  in  which  had  the  imputation  of  negligence");    Good- 

been  safe  till  the  time  of  the  accident)  ;  sell  v.  Taylor    (1889)    41  Minn.  207,  4 

Richardson  v.  Cooper  (1878)  88  111.  270  L.R.A.  673,  16  Am.  St.  Kep.  700,  42  N. 

(hoisting   apparatus  had   raised   stones  W.  873;  Rapson  v.  Leighton  (1905)   187 

of  ten  times  the  weight  of  that  which  Mass.  432,  73  N.  E.  540;  Gommarford  v. 

caused  it  to  give  way).  Empire  Limestone  Co.    (1906)    11  Ont. 

The  mere  fact    that    an  injury  to  a  L.  Rep.  119. 
railroad   engineer   would   not   have    oc-        z^  Southern  R.  Go.  v.  Garr  (1907)   82 

curred  if  a  semaphore  had  been  put  up  C.  C.  A.  240,  153  Fed.  106. 
in  a  different  place  does  not  render  the        Although  the  explosion  of  an  asphalt 

railroad  company  liable  for  the  injury,  tank,  which  occasioned  the  injury,  was 

where  the  semaphore  had    always    be-  of  such  infrequent  occurrence  as  to  be 

fore  proved  sufiicient,  and  would  have  unknown  to  men  engaged  in  the  business 

done  so  at  the  time  of  the  accident  but  for  a  period  of  many  years,  this  fact. 
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guage  used  by  the  courts  in  several  of  the  cases  in  which  the  satis- 
factory operation  of  the  instrumentality  before  the  accident  in  suit 
is  mentioned  as  an  exculpatory  element/  and  it  is  probably  implied 
in  all  the  other  cases  in  which  phraseology  of  an  unqualified  descrip- 
tion is  used. 

1037.  [137]  Previous  unsatisfactory  operation  of  the  instrumentality 
which  caused  the  injury. — In  some  states  of  the  evidence  the  em- 
ployer's nonliability,  when  considered  with  relation  to  a  previous  acci- 
dent not  known  to  him,  is  deducible,  as  a  matter  of  law,  from  the  gen- 
eral principle  enunciated  in  §  1025,  ante.^    But  it  is  recognized  in  a 

although  weighty  evidence,  does  not  of  feet  could  not  have  been  discovered  by 
itself  relieve  the  master  from  liability    due  care. 

for  the  injury,  since  it  might  well  be  In  Watt  v.  Neilson  (1888)  15  Sc.  Sess. 
that  no  such  explosion  had  been  known  Cas.  4th  aeries,  772,  it  was  held  that  a 
of  in  the  defendant's  business  because  master  is  not  responsible  for  injuries 
proper  care  had  always  theretofore  been  caused  by  the  fall  of  a  simple  hoisting 
taken  to  avoid  such  calamity,  and  the  apparatus  which  his  workmen  have  been 
standard  is  the  exercise  of  reasonable  rigging  up  for  themselves  during  several 
prudence,  and  not  experience  in  or  years,  whenever  it  happened  to  be  need- 
knowledge  of  accidents  of  a  similar  ed,  without  any  suspicion  of  danger,  or 
character.  Dulligan  v.  Barber  Asphalt  any  suggestion  that  some  other  appli- 
Faving  Co.  (1909)  201  Mass.  227,  87  N.  ance  should  be  used. 
E.  567.  A  railroad  company  which  has  for  a 

The  fact  that  a  steamship  had  used  number  of  years  been  using  timbers 
ordinary  nails  in  a  winch  in  place  of  a  treated  with  creosote,  without  injury 
steel  pin  for  eighteen  months  without  to  employees  further  than  superficial 
an  accident  does  not  show  freedom  from  burns  and  blisters,  which  readily  healed, 
negligence  in  the  use  of  a  nail  of  con-  is  not  liable  to  an  employee  set  at  work 
siderably  less  diameter  than  the  hole  upon  such  timbers  without  warning,  for 
into  which  it  was  fitted.  The  Nordfarer  injury  of  a  permanent  character,  due 
(1901)  115  Fed.  416.  to   systemic   poisoning  through   the   in- 

3  Hill  V.  Iver  Johnson  Sporting  Goods  haling  of  the  fumes,  where  his  is  the 
Co.  (1905)  188  Mass.  75,  74  N.  E.  303  only  case  of  that  kind  which  ever  oc- 
( nothing  to  show  after  the  accident,  curred  among  its  employees,  and  it 
what  caused  it)  ;  Southwest  Virginia  knows  of  only  one  other  case,  and  that 
Improv.  Co.  v.  Andrew  (1889)  86  Va.  occurred  on  the  same  day  on  which  its 
270,  9  S.  E.  1015  (roof  of  a  tunnel  in  employee  was  injured,  since  it  is  not 
a  coal  mine  fell,  without  the  warning  chargeable  with  notice  of  the  dangerous 
signs  that  usually  precede  it,  and  the  character  of  the  preparation.  Pinkley 
evidence  showed  that  the  usual  teats  v.  Chicago  &  E.  I.  R.  Co.  (1910)  246 
had  been  made  without  disclosing  any  111.  370,  35  L.R.A. (N.S.)  679,  92  N.  E. 
unsafe  conditions)  ;   Bradbury  v.  King-   896. 

ston  Coal  Co.  (1893)  157  Pa.  231,  27  l  The  principle  applied  in  the  above- 
Atl.  400  (pin  controlling  throttle  of  cited  cases  seems  to  be  ignored  in  a  rul- 
hoisting  engine  had  for  seven  years  con-  ing  to  the  effect  that  a  brewer,  to  whom 
tinuously  and  succeaafully  served  its  use  no  notice  is  shown  to  have  been  given 
without  any  change,  repair,  substitution,  of  the  previous  bursting  or  exploding  of 
or  visible  defect,  and  gave  no  external  bottles,  is  not  chargeable  with  knowl- 
indication  of  defect  up  to  the  time  of  edge  of  the  actual  fact  of  such  explod- 
the  accident).  ing,  and  of  the  latent  danger  thereof  to 

In  Thiel  Y.  Kennedy  (1901)  82  Minn,  his  employees.  Melchert  v.  Robert 
142,  84  N.  W.  657,  where  a  belt  slipped  Smith  India  Pale  Ale  Brewing  Co. 
and  started  a  machine,  it  was  held  that  (1891)  140  Pa.  448,  21  Atl.  755.  Sulli- 
its  successful  operation  up  to  that  time  van  v.  Poor  (1900)  32  Misc.  575,  66  N. 
did  not  conclusively  prove  that  the  de-  Y.   Supp.   409,   where   it   was   observed 
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large  number  of  cases  that  the  fact  of  such  an  accident's  having  oc- 
curred is  itself  competent  evidence  tending  to  show  that  the  master 
should  have  been  aware  of  the  conditions  to  which  it  was  due.*  A 
jury,  therefore,  is  always  warranted  in  inferring  from  evidence  of 
the  previous  defective  operation  of  an  instrumentality  that  the  mas- 
ter was  negligent  in  not  seeing  that  the  instrumentality  was  properly 
constructed  and  adjusted,  so  as  to  be  safe  when  it  was  originally  put 
in  use,  or  in  not  discovering  its  dangerous  condition  and  making  it 
safe  before  the  accident.* 


that  previous  accidents  not  known  to  de- 
fendant were  immaterial  as  evidence, 
exemplifies  a  similar  conception. 

2  Louisville,  N.  A.  &  O.  R.  Co.  v. 
Wright  (1888)  115  Ind.  378,  7  Am.  St. 
Eep.  432,  16  N.  E.  145  (trainmen  had 
previously  been  injured  by  coming  into 
collision  with  the  same  overliead  bridge 
as  that  which  injured  the  plaintiff). 

Whei'e  tlie  employer  is  charged  with 
negligence  in  maintaining  a  structure 
so  close  to  a  tramway  as  to  be  danger- 
ous to  employees,  it  is  not  error  to  ad- 
mit evidence  to  the  effect  that,  prior  to 
the  occurrence  of  the  accident  to  the 
plaintiff,  another  servant  had  been 
caught  between  the  structure  and  the 
tram  cars.  Salem  Stone  &  Lime  Co.  v. 
Qriffm  (1894)  139  Ind.  141,  38  N.  E. 
411  (servant  previously  caught  between 
tram  car  and  structure  close  to  track). 
See  also  cases  cited  in  the  next  note. 

It  has  been  said  that  the  true  ground 
on  which  such  evidence  is  admitted  or 
rejected  in  actions  for  negligence  is 
that  it  is  competent  for  the  purpose  of 
showing  that  the  defendant  had  knowl- 
edge of  the  probability  of  the  recurrence 
of  similar  accidents,  but  not  for  the  pur- 
pose of  proving  that  a  specific  danger 
existed  at  the  time  the  plaintiff  was 
injured.  Malone  v.  Hawley  (1873)  4(3 
Cal.  409,  where  evidence  that  an  ele- 
vator had  previously  fallen  from  the 
same  cause  as  that  to  which  the  plain- 
tiff's injury  is  traceable  was  admitted 
to  show  that  the  employer  knew  it  might 
at  any  time  fall  again.  This  distinction, 
however,  seems  to  be  of  very  dubious 
soundness,  for  if,  in  any  particular  ease, 
such  evidence  is  deemed  to  warrant  the 
conclusion  that  the  master  should  have 
known  that  there  was  a  probability  of 
similar  accidents,  the  constructive 
knowledge  thus  imputed  to  him  becomes, 
according  to  the  principles  explained  in 


§  1024,  ante,  one  of  the  circumstances 
which  charge  him  with  negligence  in 
allowing  the  abnormal  conditions  to  con- 
tinue up  to  the  time  of  the  accident.  In 
the  last  analysis,  therefore,  such  evi- 
dence must  be  one  of  the  elements  in- 
volved in  the  conclusion  arrived  at. 

3  Mooney  v.  Connecticut  River  Lum- 
ler  Go.  (1891)  154  Mass.  407,  28  N.  E. 
352  (machine  had  "run  away"  several 
days  before  the  accident).  To  the  same 
effect  see  Donahue  v.  Drown  (1891)  154 
Mass.  21,  27  N.  E.  675  (machine  shown 
to  have  had  a  tendency  to  start  auto- 
matically) ;  Atchison,  T.  &  S.  F.  R.  Co. 
V.  Holt  (1883)  29  Kan.  149  (railroad 
company  held  liable  for  injury  caused 
by  sudden  starting  of  engine,  where  it 
had  frequently  done  so  automatically 
and  without  warning,  the  jury  having 
specially  found  want  of  care  in  not  as- 
certaining its  condition)  ;  Knickerbocker 
Ice  Go.  V.  Finn  (1897)  25  C.  0.  A.  579, 
51  U.  S.  App.  256,  80  Fed.  483  (on 
two  separate  occasions  shortly  before 
the  accident,  a  horse  had  viciously  and 
without  provocation,  kicked  in  a  very 
dangerous  manner)  ;  Krogstad  v.  North- 
ern P.  R.  Co.  (1891)  46  Minn.  18,  48 
N.  W.  409  (appliance  had  given  way 
prior  to  the  accident,  under  the  same 
circumstances  as  when  the  plaintiff  was 
injured)  ;  Stoher  v.  St.  Louis,  I.  M.  &  8. 
R.  Co.  (1887)  91  Mo.  511,  4  S.  W.  389 
(1891)  105  Mo.  192,  16  S.  W.  591  (track 
had  several  times  been  overflowed  owing 
to  the  inadequacy  of  the  culverts)  ; 
Ousley  V.  Central  R.  &  Bkg.  Co.  (1890) 
86  Ga.  538,  12  S.  E.  938  (drawbar  had 
failed  in  its  proper  functions  twice  out 
of  three  attempts  at  using  it)  ;  Knicker- 
bocker Ice  Co.  V.  Bernhardt  (1900)  95 
111.  App.  23  (cakes  of  ice  occasionally 
fell  off  the  runway  at  an  ice  house)  ; 
Bartley  v.  Trorlicht  (1892)  49  Mo.  App. 
214    (elevator   did  not  work  well,   and 
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The  cases  illustrating  the  proposition  just  enunciated  should  be 
carefully  distinguished  from  those  in  which  the  knowledge,  actual  or 

operation,  that  the  wire  rope  support- 
ing the  hammer  was  apt,  when  slack,  to 
get  out  of  its  place  under  the  drum,  it 
is  for  the  jury  to  say  whether  the  mas- 
ter's representative  in  charge  of  the 
work  should  not  have  ascertained  that 
that  rope  had  become  ragged,  and  a 
dangerous  object  to  touch  with  a  mit- 
tened  hand  when  liable  to  be  set  in  mo- 
tion without  warning.  Steen  v.  St.  Paul 
&  D.  B.  Co.  (1887)  37  Minn.  310,  34 
N.  W.  113. 

Where  several  witnesses  have  testified 
that  they  had  heard  steam  escaping 
from  a  boiler  for  a  considerable  period 
before  it  exploded,  and  there  is  evidence 
that  an  employee  had  been  engaged  sev- 
eral times  in  calking  the  seam  from 
which  the  steam  escaped,  and  that  the 
defendant's  ofaicers  had  been  frequently 
in  and  about  the  boiler  room,  the  jury 
is  justified  in  finding  that  the  defendant 
knew  of  the  existence  of  the  defect,  and 
was  aware  that  the  seam  had  been 
calked  on  different  occasions.  Ballard 
V.  Hitchcock  Mfg.  Co.  (1893)  71  Hun, 
582,  24  N.  Y.  Supp.  1101,  affirmed  with- 
out opinion  in  (1895)  145  N.  Y.  619, 
40  N.  E.  163. 

In  Findlay  Breioing  Co.  v.  Bauer 
(1893)  50  Ohio  St.  560,  40  Am.  St.  Rep. 
686,  35  N.  E.  55,  the  court,  in  holding 
that  evidence  as  to  how  an  elevator  by 
which  an  employee  was  injured  behaved 
on  former  occasions, — that,  at  other 
times,  when  being  operated  by  other 
persons,  barrels  being  lifted  had  fallen 
and  injured  those  operating  it,  or  had 
simply  fallen  back,  the  conditions  re- 
maining substantially  the  same, — tend- 
ed to  prove  some  vice  in  its  construc- 
tion that  rendered  its  operation  danger- 
ous, and  that  the  employer  knew,  or 
should  have  known,  the  fact,  said:  "In- 
spection itself  may  indicate  some  defect 
in  a  machine,  affecting  its  safety  or  use- 
fulness; but,  as  is  most  usually  the 
case,  its  defective  character,  whatever 
it  may  be,  is  more  clearly  observed  in 
its  operation.  Experiment  is  the  final 
and  most  conclusive  test  of  its  safety, 
as  well  as  of  its  usefulness;  and  the 
fact  that  the  carefulness  of  the  party 
operated  the  machine  may  be  involved 
in  each  instance  may  affect  the  weight 
of  the  evidence,  but  not  its  admissibil- 
ity, as  such  a  limitation  would  exclude 


was  shown  to  have  various  specific  de- 
fects ) ;    Illinois   C.  R.  Co.  v.   Reardon, 
(1894)    56   111.   App.   642    (timbers   on 
car   had  shifted   so  as  to  project  over 
the  end  several  times  before  an  accident 
caused  by  their  projecting  in  this  man- 
ner) ;   St.  Louis  Bridge  Co.  v.  Fellows 
(1893)  52  111.  App.  504   (derailment  on 
sharp   curve   where  such   accidents  had 
frequently  happened)  ;  Byrne  v.  Brook- 
lyn  City  R.    Go.    (1894)    6   Misc.   441, 
26  N.  Y.  Supp.  760   (portions  of  a  bank 
in  course  of  excavation  had  fallen  from 
time  to  time)  ;   Barter  v.  Atchison,   T. 
&  S.  F.  R.  Co.   (1895)   55  Kan.  250,  38 
Pac.  778    (question  whether  a  railroad 
company   had  notice   of  the   dangerous 
condition  of  a  switch   is  for  the  jury, 
where  one  of  the  switchmen  has  testified 
that  it  was  out  of  repair,  another  that 
an   engine   always   made   a   quick   turn 
when   it  passed  the  point  between   the 
movable   and  the   stationary  rails,  and 
another,  that  the  switch  had  worked  hard 
on  the  morning  of  the  day  when  the  ac- 
cident occurred)  ;   The  Carolina   (1886) 
30  Fed.  199  (held  by  district  judge  that, 
as  a  hoisting  rope  had  broKeh  the  day 
before  the   accident,  the  officers  of  the 
ship  were  chargeable  with  knowledge  of 
its  unfitness)  ;  Wiita  v.  Interstate  Iron 
Co.    (1908)    103   Minn.   303,   16  L.R.A. 
(N.S.)    128,   115  N.  W.   169    (defective 
fuse)  ;    Burnside   v.    Novelty   Mfg.    Co. 
(1899)    121  Mich.  115,  79  iST.  W.  1108 
(press    had    been    continuously    giving 
trouble  in  the  same  way  as  that  which 
caused   the   injury)  ;    Mulvey  v.  Rhode 
Island  Locomotive  Works   (1885)   14  R. 
I.  204  (elevator  chain  had  broken  about 
six    weeks    before,    when,    according   to 
some  of  the  evidence,  the  person  immedi- 
ately  in    charge    of   the   men   using   it 
notified   the   superintendent   and   asked 
for  a  new  chain,  but  that,  as  none  was 
supplied,  he  had  the  old  one  mended  and 
used  it  again,  though  some  of  the  links 
were  worn)  ;  Mangum  v.  Bullion,  B.  d 
C.   Min.   Co.    (1897)    15  Utah,  534,   50 
Pac.   834    (elevator  cage  had  been  rat- 
tling and  shaking  and  was  loose  in  the 
guides);    Chicago  v.   Edson    (1891)    43 
111.  App.  417    (frames  of  windows  had 
been  loosened  on  other  occasions  by  same 
kind  of  work). 

Where  it  was  discovered  on  the  first 
day   that  a  pile   driver  was  put   into 
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constructive,  of  the  previous  unsatisfactory  operation  of  the  instru- 
mentality is  established  by  evidence  apart  from,  and  independent  of, 
the  unsatisfactory  operation  itself.  Cases  of  the  latter  class  virtually 
assert  nothing  but  the  doctrine  that  a  master  is  liable  for  injuries 
caused  by  a  defective  instrumentality  the  condition  of  which  was,  or 
ought  to  have  been,  known  to  him  (§  1024,  ante),  and  do  not  involve 
an  inquiry  into  the  evidential  significance  of  a  previous  accident,  as 
an  element  which  itself  tends  to  establish  constructive  knowledge.* 
The  unsatisfactory  operation  of  an  instrumentality  because  of  one 


the  result  of  every  experiment  offered 
in  evidence,  which  would  amount  to  a 
reduotio  ad  abswdum." 

In  Moffatt  V.  Bateman  (1869)  L.  R. 
3  P.  C.  115,  22  L.  T.  N.  S.  140,  6  Moore 
P.  C.  C.  N.  S.  369,  the  doctrine  in  the 
text  was  assumed  to  be  correct  (buggy 
had  been  overturned  by  runaway  horses 
which  had  bolted  •  on  several  previous 
occasions),  but  the  evidence  was  held 
insufficient  to  sustain  this  theory  of  the 
case. 

*  The  action  was  held  maintainable 
in  the  following  cases  on  the  ground 
that  the  master  was  chargeable  with 
notice  of  the  previous  accidents :  Spauld- 
ing  V.  Forbes  Lithograph  Mfg.  Co. 
(1898)  171  Mass.  271,  68  Am.  St.  Rep. 
424,  50  N.  E.  543  (seat  had  tipped  up 
several  times  previously)  ;  Beardsley  v. 
Minneapolis  Street  R.  Go.  (18%Z)  54 
Minn.  504,  56  N.  W.  176  (jury  justified 
in  finding  that  the  defendant  was  guilty 
of  negligence  in  causing  a  car  to  be 
used,  where  it  had  frequently  "bucked" 
before)  ;  Faerher  v.  T.  B.  Scott  Lumber 
Co.  (1893)  86  Wis.  226,  56  N.  W.  745 
(accident  resulted  from  collapse  of  slab 
burner  owing  to  the  same  cause  as  on  a 
previous  occasion  some  years  before)  ; 
Leland  v.  Hearn  (1900)  49  App.  Div. 
Ill,  63  N.  Y  Supp.  204  (error  to  direct 
a  verdict  for  defendant  where  the  injury 
was  caused  by  the  fall  of  an  elevator 
which  had  fallen  before,  and  was  known 
by  defendant  to  be  out  of  repair); 
Johnson  v.  Bellingham  Bay  Improv.  Co. 
(1896)  13  Wash.  455,  43  Jr'ac.  370  (mas- 
ter is  liable  for  injuries  caused  by  the 
giving  way  of  a  decayed  plank  in  a  plat- 
form, at  the  very  place  where  it  joined 
a  new  piece  inserted  by  him  after  a 
previous  break)  ;  Chicago  £  A.  R.  Co. 
V.  Shannon  (1867)  43  111.  338  (defects 
previously  reported)  ;  Bennett  v.  Con- 
cord Woodicorking  Co.  (1907)  74  N.  H. 


400,  68  Atl.  460  (another  servant  had 
previously  been  injured  in  the  same 
way)  ;  Ashley  Wire  Co.  v.  Mercier 
(1895)  61  111.  App.  485  (evidence  that 
an  employee  of  defendant  had  told  its 
superintendent  on  two  occasions,  short- 
ly before  an  accident  to  plaintiff  from 
the  breaking  of  a  crane,  that  he  was 
afraid  to  work  under  it,  and  that  such 
employee  was  discharged  on  the  second 
occasion,  held  admissible  to  show  no- 
tice of  its  unsafe  condition,  although  no 
particular  defect  was  pointed  out) . 

In  Gates  v.  Chicago,  M.  &  St.  P.  R. 
Co.  (1892)  2  S.  D.  422,  50  N.  W.  907, 
the  court.  In  holding  that  the  knowledge 
of  a  railroad  company  that  a  derrick 
constructed  by  it  was  sometimes  left 
unfastened,  so  as  to  swing  over  the  track 
in  a  manner  dangerous  to  employees, 
makes  it  liable  for  injury  caused  there- 
by to  a  trainman,  although  it  did  not 
know  that  it  was  unfastened  at  the 
time  of  the  accident,  and  it  had  re- 
mained unfastened  for  a  short  time  only, 
remarked  tnat  the  negligence  for  which 
the  defendant  was  held  liable  consisted, 
not  in  the  precise  condition  of  the  der- 
rick at  the  time  of  the  accident,  but  in 
its  failure  to  use  care  to  keep  it  fastened 
after  constructive  notice  of  what  usual- 
ly occurred  when  it  was  not  in  use. 

An  employer  whose  attention  is  called 
to  a  clicking  noise  made  by  a.  machine 
used  by  an  employee,  which  would  not 
have  been  made  if  the  machine  had  been 
in  proper  condition,  owes  such  employee 
the  duty  of  carefully  inspecting  the  ma- 
chine to  determine  if  it  is  defective, 
and  of  repairing  it  in  case  it  is  found 
to  be  defective.  A  mere  casual  exami- 
nation by  the  foreman  is  not  a  fulfil- 
ment of  the  duty.  Kaplan  v.  New  York 
Biscuit  Co.  (1896)  5  App.  Div.  60.  38 
N.  Y.  Supp.  1049, 
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specific  kind  of  defect  is  not  evidence  that  the  master  should  have 
known  of  another  and  distinct  defect,  with  which  that  unsatisfactory 
operation  had  no  connection.* 

It  has  been  laid  down  that  the  general  principle  stated  above  is  sub- 
ject to  the  limitation  that  proof  of  a  single  defective  or  imperfect 
operation  of  machinery  or  instrumentalities,  resulting  in  injury,  will 
not  of  itself  be  sufficient  evidence,  nor  any  evidence,  that  the  master 
had  previous  knowledge  or  notice  of  any  defect,  imperfection,  or 
insufficiency  in  such  machinery  or  instrumentalities.  °  But  this  gen- 
eralization is,  plainly,  altogether  too  sweeping.  The  circumstances 
of  the  single  accident  which  is  shown  to  have  occurred  may  be  such  as 
to  certainly  indicate  that  the  abnormal  conditions  would  have  been 
discovered  if  the  master  had  discharged  his  duty  of  inspection  with 
reasonable  care.''    Compare  §  1101,  post. 


B  James  v.  'Northern  P.  B.  Go.  ( 1891 ) 
46  Minn.  168,  48  N.  W.  783  (notice  to 
a  railroad  company  that  cars  on  pass- 
ing over  a  certain  place  in  its  track 
had  a  jumping  or  jarring  motion  is  not 
notice  to  it  of  a  latent  internal  seam  in 
a  rail  at  that  place,  which  subsequently- 
caused  the  rail  to  split  and  break)  ; 
Campbell  v.  Jughardt  (1900)  50  App. 
Div.  460,  64  N.  Y.  Supp.  198  (bearings 
of  machine  known  to  be  worn  so  that 
it  did  not  work  easily;  accident  caused 
by  a  sudden  and  unexpected  movement)  ; 
Bien  v.  Vnger  (1900)  64  N.  J.  L.  596, 
46  Atl.  593  (defective  action  of  ma- 
chine on  previous  occasions  was  proved, 
but  it  was  of  a  different  kind  from  that 
which  caused  the  accident)  ;  Schulz  v. 
Rohe  (1896)  149  N.  Y.  132,  43  N.  E. 
420  (employer's  knowledge  that  the  op- 
eration of  a  machine  is  defective,  owing 
to  the  fact  that  the  piston  bends  and 
so  sticks  in  the  cylinder,  does  not 
charge  him  with  liability  for  another 
defect  of  which  he  has  no  knowledge, 
consisting  of  the  tilting  back  of  the 
cylinder  of  its  own  accord  while  the 
employee  was  filling  it,  and  the  descent 
of  the  piston  into  it).  Compare  also 
the  ruling  in  Richardson  v.  Great  East- 
ern R.  Co.  (1875)  L.  R.  10  C.  P.  486, 
33  L.  T.  N.  S.  248,  reversing  (1876)  L. 
E.  1  C.  P.  Div.  342,  24  Week.  Rep.  907, 
35  L.  T.  N.  S.  351,  that  a  railway  com- 
pany is  not  under  the  duty — here,  as  re- 
spects a  passenger,- — of  making  a  minute 
examination  of  the  whole  car  "because 
defects  have  been  discovered  in  some 
part  of  the  cars,  which  have  no  connec- 


tion with  the  probable  existence  of  de- 
fects  in   any   other   part  of   the   cars." 

6  Atchison,  T.  &  8.  F.  R.  Co.  v.  Wag- 
ner (1885)  33  Kan.  666,  7  Pac.  204, 
cited  with  approval  in  Missouri,  K.  &  T. 
R.  Co.  V.  Young  (1896)  4  Kan.  App.  219, 
45  Pac.  963. 

"In  order  to  charge  a  master  with 
negligence  in  permitting  the  use  by  a 
minor  servant  of  a  machine,  the  ordi- 
nary danger  of  which  is  obvious,  some- 
thing more  must  be  shown  than  the 
fact  that  the  machine,  by  its  unusual 
and  unaccountable  behavior  upon  a 
single  occasion,  injured  the  plaintiff  in 
a  way  that  was  not  obvious.  Something 
in  the  nature  of  scienter  must  be  proved, 
from  which  it  may  be  inferred  that  the 
master,  by  the  exercise  of  reasonable 
caution,  could  have  apprehended  such 
an  occurrence."  Carri/ngton  v.  Mueller 
(1900)   65  N.  J.  L.  244,  47  Atl.  564. 

That  a  horse  had  kicked  once  before 
the  accident  is  not  enough  to  submit  to 
the  jury  the  question  of  the  master's 
knowledge  that  the  horse  was  vicious. 
Eastman  v.  Scott  (1902)  182  Mass.  192, 
64  N.  E.  968. 

7  In  Rogers  v.  Samuel  Meyerson  Print- 
ing Co.  (1903)  103  Mo.  App.  683,  78 
S.  W.  79,  it  was  held  that  the  fact  that 
one  boy  had  fallen  through  an  unguard- 
ed window  at  the  landing  of  a  stairway, 
extending  partly  above  and  partly  be- 
low the  landing,  should  have  put  the 
master  on  his  guard,  and  caused  him  to 
anticipate  that  other  boys  whose  duty 
called  them  upon  the  stairway  migliL 
also  fall. 
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1038.  [138]  Previous  uncatisfactory  operation  of  other  instrumen- 
talities of  the  same  kind. —  Some  cases  seems  to  embody  the  concep- 
tion that  the  fact  that  appliances  of  the  same  sort  as  the  one  in  ques- 
tion had  proved  defective  never  tends  to  charge  the  master  with  con- 
structive notice  of  its  defective  properties.^  But  it  seems  impossible 
to  argue  with  any  show  of  reason  that  evidence  of  this  sort  is  to  be 
wholly  rejected,  and  its  competency  has  been  more  than  once  recog- 
nized. Manifestly,  it  is  a  reasonable  inference  that,  where  several 
out  of  a  number  of  appliances  modeled  upon  the  same  pattern  or  a 
closely  similar  pattern  fail  to  perform  their  functions  properly,  the 
master  is  put  upon  inquiry  as  to  the  suitability  of  all  the  others.* 

1039.  [139]  Province  of  court  and  jury,  where  the  master's  con- 
structive knowledge  is  in  question. —  If  the  plaintiff  introduces  any 
evidence  which  fairly  tends  to  show  that  the  master  had  either  actual 
or  constructive  knowledge  of  the  abnormal  conditions  which  caused 
the  injury,  the  case  must  be  submitted  to  the  jury.^    In  the  absence  of 


1  Georgia  R.  &  Bkg.  Co.  v.  Nelms 
(1889)  83  Ga.  70,  20  Am.  St.  Kep.  308, 
9  S.  E.  1049  (evidence  that  other  ham- 
mers broke  at  the  same  work  and  at 
the  same  time  does  not  show  negligence 
in  the  selection  of  the  hammer  which 
caused  the  injury). 

In  an  action  for  injuries  caused  in 
part  by  a,  defective  hood  over  an  elec- 
tric lamp,  the  admission  of  evidence  that 
other  hoods  were  defective  is  reversible 
error.  Gardner  v.  Schenectady  R.  Co. 
(1908)  128  App.  Div.  12,  112  N.  Y. 
Supp.  369. 

liSlattery  v.  Walker  &  P.  Mfg.  Co. 
(1901)  179  Mass.  307,  60  N.  E.  782 
(bursting  of  a  check  valve  of  certain 
dimensions  under  a  certain  pressure 
charges  master  with  notice  that  it  is 
not  safe  to  put  in  another  valve  of  that 
size)  ;  Painton  v.  Northern  C.  R.  Co. 
(1880)  83  N.  Y.  7  (chains  like  the  one 
which  gave  way  had  frequently  broken ) . 

It  cannot  be  charged,  as  a  matter  of 
law,  that  the  purchaser  of  a  railroad, 
which  has  notice  that  one  abutment  of 
a  bridge  is  so  poorly  built  as  to  require 
it  to  be  partially  taken  down  to  repair 
it,  has  the  right  to  assume  that  the  oth- 
er abutment,  constructed  at  the  same 
time  and  by  the  same  contractor,  is 
free  from  defects.  Bogart  v.  Delaware, 
L.  &  W.  R.  Co.  (1895)  145  N.  Y.  283, 
40  N.  E.  17. 

In  Doyle  v.  White  (1896)  9  App.  Div. 
521,  35  N.  Y.  Supp.  760,  41  N.  Y.  Supp. 


628,  it  was  denied  that  the  breaking  of 
a  single  eyebolt  was  evidence  of  the  de- 
fective quality  of  the  lot  to  which  it  be- 
longs. But  the  rationale  of  the  ruling 
was  that  the  weakness  resulted  from  an 
imperfect  welding,  and  that  this  is  not 
a  defect  of  manufacture  which  would 
necessarily  or  probably  run  through  the 
whole  lot. 

1  This  doctrine  is  explicitly  stated  or 
assumed  to  be  correct  in  all  the  cases 
cited  in  this  chapter.  See,  especiallv, 
Mellors  v.  Shaw  (1861)  1  Best  &  S. 
437,  30  L.  J.  Q.  B.  N.  S.  333,  7  Jur. 
N.  S.  845,  9  Week.  Rep.  748,  9  Mor.  Min. 
Hep.  678;  Cumberland  &  P.  R.  Co.  v. 
State  use  of  Moran  ( 1875 )  44  Md.  283  : 
Ledioidge  v.  Hathaway  (1898)  170 
Mass.  348,  49  N.  E.  656;  Jiord 
Deutsoher  Lloyd  S.  S.  Co.  v.  Ingebreg- 
sten  (1894)  57  N.  J.  L.  402,  51  Am.  St. 
Rep.  604,  31  Atl.  619;  Essex  County 
Electric  Co.  v.  Kelly  ( 1897 )  60  N.  J.  L. 
306,  37  Atl.  619;  Harter  v.  Atchison,  T. 
&  S.  F.  R.  Co.  (1895)  55  Kan.  250,  38 
Pac.  778;  Covey  v.  Hannibal  &  St.  J.  R. 
Co.  (1885)  86  Mo.  635;  Coontz  v.  Mis- 
souri P.  R.  Co.  (1894)  121  Mo.  652,  26 
S.  W.  661. 

A  finding  that  defendant  knew  of  the 
presence  of  a  solution  of  potash  in  a 
waste  pipe  from  which  he  directed  plain- 
tiff to  remove  an  obstruction  is  sustained 
by  evidence  that  defendant  was  present 
before  and  at  the  time  of  the  accident 
to   plaintiff,   caused  by   coming   in   con- 
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such  evidence  the  proper  course  is  for  the  trial  judge  to  declare,  as  a 
matter  of  law,  that  the  action  cannot  be  maintained.*  Otherwise,  a 
verdict  for  the  plaintiff  is  subject  to  reversal  by  a  court  of  review.' 
Such  a  verdict  will  also  be  reversed  where  the  trial  judge  has  given  in- 
tact with  such  solution,  and  had  been  that  the  defendant  neglected  to  exercise 
personally  concerned  in  directing  the  re-  such  care,  a  careful  examination  haa 
moval  of  the  obstruction,  even  though  failed  to  satisfy  me  that  the  evidence 
he  denies  having  had  any  knowledge  was  sufficient  to  warrant  a  verdict.  In 
of  its  presence.  Dunn  v.  Connell  ilS97)  the  first  place,  assuming  a  defect,  there 
21  Misc.  295,  47  N.  Y.  Supp.  185,  af-  is  no  evidence  what  it  was,  or  the  na- 
firming  20  Misc.  727,  46  N.  Y.  Supp.  ture  of  it.  The  car  was  in  a  train  going 
684.  west,  and  it  does  not  appear  that  any- 

2  Plaintiil  nonsuited.  Glough  v.  Eoff-  one  ever  saw  the  chain  afterwards,  ex- 
mow  (1890)  132  Pa.  626,  19  Am.  St.  eept  the  person  who  took  the  plaintiflf's 
Rep.  620,  19  Atl.  299;  Melchert  v.  place  after  the  accident,  and  he  only 
Robert  Smith  India  Pale  Ale  Brewing  looked  at  it  with  a  lantern  at  a  sta- 
Go.  (1891)  140  Pa.  448,  21  Atl.  755;  tion,  and  saw  that  it  was  broken.  There 
Simpson  v.  Pittsburgh  Locomotive  is  some  evidence,  although  slight,  that 
Works  (1890)  139  Pa.  245,  21  Atl.  386;  the  car  did  not  belong  to  the  defendant. 
Corcoran  v.  Wanam^ker  (1898)  185  Pa.  There  was  an  entire  absence  of  evidence 
496,  39  Atl.  1108;  Fenderson  v.  Atlantic  as  to  the  nature  and  character  of  the 
City  R.  Co.  (1894)  56  N.  J.  L.  708,  31  defect,  or  the  cause  of  the  breaking. 
Atl.  767;  Eobbs  v.  Stauer  (1885)  62  We  may  imagine  several  causes, —  (1) 
Wis.  108,  22  N.  W.  153.  from  an  original  defect  in  tne  iron,  or 

Complaint     dismissed.       Painton     v.  (2)   in  its  manufacture,  or   (3)  by  rea- 

Northern   G.   R.    Go.    (1880)    83   N.   Y.  son  of  weakness  and  ordinary  decay  by 

Y;  Warner  V.  Erie  R.  Go.   (1868)   39  N.  use,   or    (4)    by   getting   misplaced    on 

Y.  468;  Martin  v.  Cook  (1891)  37  N.  Y.  the  trip  on  which  the  accident  occurred. 

S.  R.  733,  14  N.  Y.  Supp.  329;  Schorn-  There  is  no  evidence  that  ordinary  care 

ing  V.  Knickerbocker  Ice  Co.   (1891)   38  and  observation  would  have  discovered 

N.   Y.   S.   R.   27,   13  N.   Y.   Supp.   434;  all  of  these  defects  if  they  had  existed. 

Nelson  v.  Dubois   (1882)   11  Daly,  127.  and  they  must  have  so  found,  as  they 

Demurrer  to  evidence  sustained.    Car-  could    not    have    singled    out    a    defect 

ruthers  v.   Chicago,  R.  I.  d  P.  R.   Go.  which    ordinary   care    would   have    dis- 

(1895)     55    Kan.    600,    40    Pac.    915;  covered,    because   the   particular   defect 

Burnes  v.  Kansas  City,  Ft.  8.  &  M.  R.  was  entirely  unknown." 

Co.    (1895)   129  Mo.  41,  31  S.  W.  347;  Evidence  which  merely  shows  that  one 

Humphreys  v.   Newport  News  &  M.   V.  of    the    defendants    superintended    the 

Co.   (1889)   33  W.  Va.  135,  10  S.  E.  39.  work    of    putting   into    place    a    steam 

Verdict  directed  for  defendant.     Mel-  pipe  from  which   the  plaintiff's   injury 

chert  V.  Robert  Smith  India  Pale  Ale  resulted  is  insufficient  to  support  a  find- 

Brewing  Co.  (1891)  140  Pa.  448,  21  Atl.  ing  that  he  knew  the  condition  in  which 

755;   Murphy  v.  Great  Nortnern  R.  Co.  the    pipe    was    left.      Hobbs    v.    Stauer 

(1897)   68  Minn.  526,  71  N.  W.  662.  (1885)  62  Wis.  108,  22  N.  W.  153. 

SFeltham  v.  England  (1866)   L.  R.  2  In  Cherokee  &  P.  Coal  &  Min.  Go.  v. 

■Q.   B.  33,  36  L.  J.  Q.  B.  N.  S.   14,   15  Britton  (1896)  3  Kan.  App.  292,  45  Pac. 

Week.  Rep.  151,  7  Best  &  S.  676;  White  100,  a  general  verdict  for  plaintiff,  in- 

V.  Eidlitz   (1897)    19  App.  Div.  256,  46  jured  by  the  fall  of  the  roof  of  a  tun- 

N.   Y.   Supp.   184;   Essex  County  Elec-  nel,  was  held  to  be  inconsistent  with  a 

trio   Co.   V.  Kelly    (1894)    57  N.   J.  L.  special  finding    (1)    that  there  was  no 

100,  29  Atl.  427;  St.  Louis,  I.  M.  d  S.  evidence    to    show   that    the    rock   was 

R.  Co.  V.  Gaines    (1885)   46  Ark.  555:  known  to  be  loose,   and    (2)    that  the 

DeGraff  v   New  York  C.  &  S.  R.  R.  Go.  miners  and  other  employees  considered 

(1879)   76  N.  Y.  125.    In  the  last  case,  the  place  safe. 

where    a    brake    chain    gave    way,    the  In   Atchison,    T.    &   S.   F.   R.   Co.   v. 

court    said:    "Upon    the    next   proposi-  Smarts    (1897)    58   Kan.    235,   48   Pae. 

tion,  that  the  exercise  of  ordinary  care  953,  it  was  contended  that  the  evidence 

■would  have   discovered  the  defect,   and  failed  to  establish  negligence  upon  the 
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structions  wbicli  are  inconsistent  witt  the  principle  that  proof  of  the 
master's  knowledge,  actual  or  constructive,  is  an  essential  prereq- 
uisite to  recovery,*  or  has  refused  instructions  embodying  that  prin- 
ciple.^ 

C.  What  degeee  of  poeesight  is  imputed  to  a  master. 

1040.  [140]  General  principles.—  The  typical  prudent  man,  vphose 
conduct  furnishes  the  standard  to  which  a  master  is  bound  to  conform, 
is  supposed  to  exercise  a  proper  degree  of  care,  not  merely  in  observ- 
ing existing  conditions,  but  also  in  forecasting  future  occurrences. 
Under  one  of  its  aspects,  therefore,  the  question  whether  he  has  been 
guilty  of  a  breach  of  duty  in  respect  to  the  quality  of  the  instrumen- 
talities of  his  business  may  be  appropriately  discussed  with  refer- 
ence to  the  fact  that  negligence  is  a  wrong  the  substance  of  which 


part  of  the  railroad  company,  and  also 
that,  by  two  special  findings  of  the  jury, 
it  was  acquitted  of  negligence.  These 
findings  are  as  follows :  Q.  Did  it  not 
(referring  to  the  hole),  by  its  appear- 
ance, indicate  that  it  had  been  in  that 
condition  for  a  considerable  time?  A. 
We  cannot  determine  how  long.  Q.  Did 
defendant  have  any  knowledge  of  de- 
fect in  the  track,  or  hole,  if  any  there 
was,  at  the  time  of  the  accident?  A. 
We  do  not  know.  The  court,  however, 
declared  that  these  answers,  under  for- 
mer decisions  construing  otners  of  a  like 
kind,  were  to  be  taken  as  negativing  the 
existence  of  the  facts  necessary  to 
charge  the  company  with  liability,  and 
were  therefore  equal  in  effect  to  an  af- 
firmative finding  that  the  company  had 
no  knowledge  of  the  hole  in  its  track, 
and  also  that  such  hole  had  not  been 
there  for  such  length  of  time  as  to 
charge  the  company  with  negligence  in 
allowing  the  same  to  remain. 

*As,  where  they  are  not  explicitly 
informed  that  such  knowledge  must  be 
established.  Chicago  &  A.  R.  Go.  v. 
Piatt  (1878)  89  111.  141;  Lincoln  Street 
R.  Go.  v.  Gooc  (1896)  48  Neb.  807,  67 
N.  W.  740;  East  St.  Louis  Pkg.  &  Pro- 
vision Go.  V.  Hightower  (1879)  92  111. 
139;  Toledo,  P.  &  W.  R.  Go.  v.  Gbnroy 
(1871)  61  111.  162;  Fordyce  v.  Jarhor- 
ough  (1892)  1  Tex.  Civ.  App.  260,  21 
S.  W.  421  (error  to  instruct  a  jury 
that,  "if  the  defect  in  the  car  was  latent 


and  not  known  to  plaintiff,  and  could 
not  be  known  by  the  exercise  of  ordi- 
nary care,  then  the  duty  was  on  the 
master  to  acquaint  him  with  the  defect, 
if  any  existed" ) . 

A  fortiori  a  verdict  for  the  servant 
cannot  stand  where  an  instruction  is 
given  to  the  effect  that  a  master  im- 
pliedly warrants  the  fitness  of  his  ap- 
pliances. Golumbus,  C.  &  I.  G.  R.  Co. 
V.  Troesch  (1873)  68  111.  545,  18  Am. 
Rep.  578.    Compare  §  920,  ante. 

Where  the  negligence  alleged  is  that 
defendant  company  allowed  a  ditch 
under  the  track,  6  inches  square,  to  re- 
main uncovered,  and  the  testimony  is 
conflicting  whether  it  was  more  danger- 
ous than  a  covered  ditch  would  have 
been,  it  is  error  to  instruct  the  jury 
that  if  they  found  the  ditch  to  be  more 
dangerous  that  if  covered  the  defend- 
ant was  guilty  of  negligence,  even 
though  he  had  made  due  inquiry  as  to 
the  safest  kind  of  ditch,  and  adopted 
the  uncovered  one  because  he  believed 
it  to  be  safer.  De  Forest  v.  Jewett 
(1880)  19  Hun,  509,  affirmed  in  (1892) 
88  N.  Y.  264.  Here,  however,  the  aspect 
of  the  evidence  on  which  stress  was 
laid  was  that  the  servant  had  assumed 
the  risk,  and  could  not  call  upon  the 
master  to  make  alterations. 

B  Louisville  &  N.  R.  Co.  v.  Kelly 
(1894)  11  C.  C.  A.  260,  24  U.  S.  App. 
103,  63  Fed.  407 ;  Warner  v.  Erie  R.  Co. 
(1868)   39  N.  y.  468. 
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is  a  failure  to  act  with  due  foresight.^  A  consideration  of  the  subject 
from  this  point  of  view  leads  us  to  two  principles,  each  of  which  pos- 
sesses a  special  applicability  of  its  own  in  the  solution  of  the  prob- 
lems suggested  by  certain  phases  of  the  evidence  presented  in  cases  of 
this  class. 

On  the  one  hand,  the  master  is  charged  with  knowledge  that,  if 
he  allows  the  instrumentalities  of  his  business  to  fall  below  a  cer- 
tain standard  of  efficiency,  the  servants  who  use  or  are  brought  into 
proximity  with  them  in  the  course  of  their  employment  will  probably 
be  injured.  He  does  not  conduct  himself  as  a  prudent  man,  there- 
fore, if,  in  carrying  on  his  business,  he  fails  to  take  due  notice  of 
the  fact  that  machinery  and  other  inanimate  appliances,  after  the 
lapse  of  a  certain  period  of  time,  longer  or  shorter  according  to  the 
nature  of  the  material,  will  certainly  deteriorate  in  quality,  as  the 
normal  result  of  wear  and  tear  incident  to  their  use ;  and  that  animate 
appliances  undergo  a  similar  deterioration  in  a  sufficient  number  of 
cases  to  render  it  his  duty  to  conduct  his  business  with  a  view  to  the 
probability  that  danger  will  occasionally  arise  from  this  cause.  The 
obligations  which  his  assumed  possession  of  this  information  entails, 
as  regards  the  maintenance  and  inspection  of  his  instrumentalities, 
are  dealt  with  in  chapters  xlii.,  antej  and  xliv.,  post. 

On  the  other  hand,  the  conception  may  be  entertained  that  the  mas- 
ter's liability  is  dependent  upon  whether  the  event  which  caused  the 
injury  was  or  was  not  one  which  a  prudent  man  would  have  antici- 
pated when  he  furnished  the  instrumentality  or  made  the  arrange- 
ments which  he  is  alleged  to  be  negligent  in  furnishing  or  making. 
The  question  thus  presented  is,  it  should  be  observed,  essentially  dif- 
ferent from  another,  in  the  decision  of  which  the  assumed  capacity  of 
the  defendant  to  forecast  the  future  is  the  criterion  of  his  responsibil- 
ity,— the  question,  namely,  whether  the  necessary  juridical  connec- 
tion can  be  established  between  the  thing  done  and  the  hurt  suffered. 

1  See  Pollock  on  Torts,  p.  36.  is   likely  to  follow  from   the  existence 

That  foresight  is  one  of  the  elements  of  a  given  state  of  facts.     In  a  given 

of  adequate  care  is  also  noticed  in  Gii-  case,  action  must  be  dictated  by  expe- 

son   V.   Pacific  B.    Go.    (1870)    46   Mo.  rience."     Hope  v.  Fall  Brooh  Goal  Go. 

163,   2   Am.   Rep.   49.  (1896)   3  App.  Div.  70,  38  N.  Y.  Supp. 

"An  essential   element   of   negligence  1040,  citing  McNish  v.  Peekskill  ( 1895 ) 

is   a  knowledge  of  facts  which  render  91  Hun,  327,  36  N.  Y.  Supp.  1022,  to 

foresight     possible,     and     the     circum-  the  point  that  "where  there  is  no  knowl- 

stances   necessary   to   be   known   before  edge  of  facts  which  would  lead  to  an  ap- 

the  liability  for  the  consequence  of  an  prehension  of  danger,  there  can  be  no 

act  or  omission  will  be  imposed  must  be  imputation  of  foresight  or  blameworth- 

such  as  would  lead  a  prudent  man  to  iness,  and  these  two  ingredients  are  nec- 

apprehend   danger.     All   are   bound   to  essary  to  constitute  negligence." 
foresee  what  experience  will  teach  them 
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In  the  one  case,  the  test  of  anticipation  is  applied  for  the  prelimi- 
nary purpose  of  ascertaining  whether  any  negligence  is  imputable  to 
the  defendant.*  The  unexpected  character  of  an  occurrence  is  a  fea- 
ture which  serves  to  differentiate  an  accident  from  an  event  which 
implies  a  want  of  care.* 

In  the  other  case,  the  law  makes  use  of  this  test  as  the  appropriate 
means  of  determining  whether,  supposing  the  defendant  to  have  been 
negligent,  his  negligence  was  the  efficient  cause  of  the  injury.  The 
latter  predicament,  so  far  as  it  is  material  in  the  present  treatise,  will 
be  discussed  in  chapter  lxvii.,  post.  The  former  now  claims  our  at- 
tention. 

[It  may  be  noted  that  the  rule  is  frequently  asserted  that  if  the 
master  ought  to  have  anticipated  that  some  injury  might  result  to  the 
servant,  he  is  liable,  although  he  could  not  have  anticipated  that  in- 
jury would  result  in  the  precise  way  that  it  did  in  fact  occur.*] 


*The  logical  connection  is  apparent 
from  the  language  used  in  a  ruling  tliat, 
■where  a  servant  is  injured  by  such  an 
occurrence  as  the  caving  in  of  a  ditch, 
the  question  for  the  jury  is  not  vsrhether 
the  employer  omitted  to  do  something 
which  would  have  prevented  the  acci- 
dent, but  vi^hether  he  exercised  ordi- 
nary care  and  prudence  in  conducting 
the  excavation,  in  view  of  the  probable 
consequences  which  would  result  from 
the  falling  of  the  overhanging  earth 
while  the  servant  was  in  the  ditch. 
Leonard  v.  Collins  (1877)  70  N.  Y.  90. 
See  also  Kelley  v.  Forty-Second  Street 
M.  &  St.  N.  Ave.  R.  Co.  (1890)  58  Hun, 
S3,  11  N.  Y.  Supp.  344,  where  it  was  re- 
marked, in  regard  to  the  place  of  work, 
that  under  the  circumstances  there  was 
no  cause  for  apprehension,  and  there- 
fore no  negligence  in  not  taking  pre- 
cautions. And  see  Hugo,  8.  &  Co.  v. 
Pais  (1910)  —  Tex.  Civ.  App.  — ,  128 
S.  W.  912. 

3  See  Crutohfield  v.  Richmond  d  D. 
R.  Go.  (1877)  76  N.  C.  320,  where  the 
court  remarked:  "An  accident  is  'an 
event  from  an  unknown  cause,'  or  'an 
unusual  and  unexpected  event  from  a 
known  cause;'  'chance;  casualty.'  As, 
if  a  railroad  bed  be  in  good  order,  and 
the  engine  and  cars  be  in  good  order, 
and  the  engineer  and  other  attendants 
be  skilful  and  careful,  and  yet  a  rail 
breaks,  the  train  is  crushed,  and  the  em- 
ployees and  passengers  are  killed, — that 
is    an    unusual    and    unexpected    event 


from  a  known  cause,  and  accident.  But 
if  the  track  be  out  of  order,  and  the  en- 
gine worn  and  unmanageable,  and  on 
account  thereof  there  be  the  like  result 
as  above  stated  in  the  good  road,  that 
is  not  an  unusual  and  unexpected  event, 
but  a  usual  and  unexpected  event  from 
such  a  cause.  It  is  not  accident,  but  it 
is  negligence.'' 

i  Davis  V.  Mercer  Lumber  Co.  (1905) 
164  Ind.  413,  73  N.  E.  899;  Cook  v. 
Ormsby  (1909)  45  Ind.  App.  352,  89 
N.  E.  525 ;  Jensen  v.  Commodore  Min. 
Go.  (1904)  94  Minn.  53,  101  N.  W.  944; 
Mobile,  J.  &  K.  0.  R.  Go.  v.  Hicks 
(1908)  91  Miss.  273,  124  Am.  St.  Rep. 
679,  46  So.  360;  Forquer  v.  North 
(1910)  42  Mont.  272,  112  Pac.  439; 
Beal  V.  Champion  Fibre  Co.  (1910)  154 
N.  C.  147,  69  S.  E.  834;  Kirby  Lumber 
Go.  V.  Chambers  (1906)  41  Tex.  Civ. 
App.  632,  95  S.  W.  607;  Industrial 
Lumber  Co.  r.  Bivens  (1907)  47  Tex. 
Civ.  App.  396,  105  S.  W.  831;  El  Paso 
&  N.  W.  R.  Co.  V.  McGomas  (1903)  — 
Tex.  Civ.  App.  — ,  72  S.  W.  629,  second 
appeal  (1904)  36  Tex.  Civ.  App.  170, 
81  S.  W.  760 ;  Rice  v.  Dewberry  ( 1906 ) 
—  Tex.  Civ.  App.  — ,  93  S.  W.  715. 
And  see  Texas  &  N.  0.  R.  Co.  v.  Bar- 
loick  (1908)  50  Tex.  Civ.  App.  544,  110 
S.   W.  953. 

It  is  not  necessary  that  the  defend- 
ant's agent  should  have  foreseen  or  an- 
ticipated the  particular  injury  which 
resulted,  but  it  is  suflBcient  if  the  injury 
as  it  occurred  was  such  as  might  have 
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The  results  of  applying  the  test  of  imputed  anticipation  will  be 
brought  out  most  clearly  by  stating  them  both  from  a  negative  and  a 
positive  standpoint. 

1041.  [141]  Liability  imputed  because  accident  should  have  been 
anticipated.  Operation  of  natural  laws.—  It  is  the  duty  of  the  master 
having  control  of  the  times,  places,  and  conditions  under  which  the 
servant  is  required  to  labor,  to  guard  against  probable  danger  in  all 
cases  in  which  that  may  be  done  by  the  exercise  of  reasonable  cau- 
tion.^ He  is,  therefore,  negligent,  if,  in  the  ordering  of  his  business 
and  the  selection  of  his  plant,  he  fails  to  provide  for  contingencies 
which  are  likely,  or  not  unlikely,  to  occur.*  He  is  bound  to  take  into 
account  the  limits  of  the  mental  and  physical  capacity  of  his  employ- 


been  foreseen  and  avoided  by  the  exer- 
cise of  reasonable  prudence.  Brady  v. 
Kansas  City,  St.  L.  &  C.  R.  Co.  (1907) 
206  Mo.  509,  102  S.  W.  978,  105  S.  W. 
1195. 

"The  law  is  that  if  the  act  is  one 
which  the  party  ought,  in  the  exercise  of 
ordinary  care,  to  have  anticipated  was 
liable  to  result  in  injury  to  others,  then 
he  is  liable  for  any  injury  proximately 
resulting  from  it,  although  he  could 
not  have  anticipated  the  particular  in- 
jury which  did  happen."  Christianson 
V.  Chicago,  St.  P.  M.  d  0.  R.  Co.  (1896) 
67  Minn.  94,  69  N.  W.  640. 

The  fact  that  the  particular  injury 
resulting  from  negligence  was  not  to  be 
anticipated  will  not  defeat  liability 
therefor  if  the  negligence  was  such  as 
to  be  likely  to  produce  injury.  Texas 
&  P.  R.  Co.  V.  Garlin  (1901)  60  L.R.A. 
462,  49  C.  C.  A.  605,  111  Fed.  777,  af- 
firmed in  (1903)  189  U.  S.  354,  47  L. 
ed.  849,  23  Sup.  Ct.  Rep.  585. 

The  very  occurrence  itself  need  not 
have  been  foreseen.  St.  Louis,  8.  F.  & 
T.  R.  Co.  V.  Taylor  (1911)  —  Tex. 
Civ.  App.  — ,  134  S.  W.  819. 

1  McGovern  v.  Central  Vermont  R.  Co. 
(1890)  123  N.  Y.  280,  25  N.  E.  373; 
Winchel  v.  Goodyear  (1905)  126  Wis. 
271,  105  "N.  W.  824 ;  Mungovan  v.  0'- 
Keeffe  (1911)  208  Mass.  304,  94  N.  E. 
277 ;  Kimbell  v.  Homer  Compress  &  Mfg. 
Go.  (1903)  100  La.  963,  34  So.  39; 
Collins  V.  H.  F.  Leiois  &  Co.  (1903) 
111  La.  741,  35  So.  886. 

2  A  motion  for  a  nonsuit  on  the 
ground  that  the  injury  resulted  from  a 
risk  assumed  by  the  servant  is  properly 
denied  when  the  evidence  is  conflicting 
as  to  whether  the  event  which  caused 


the  injury  could  have  been  foreseen  and 
guarded  against  by  the  exercise  of  prop- 
er care  on  the  part  of  the  master. 
Pantzar  v.  Tilly  Foster  Iron  Min.  Co. 
(1885)    99  N.  Y.  368,  2  N.  E.  24. 

The  danger  of  having  the  cage  of  a 
freight  elevator  so  hung  that  when  it 
has  reached  the  level  of  the  highest 
floor  of  the  building  its  top  is  within 
an  inch  of  the  beam  from  which  the 
cable  is  suspended  is  obvious,  and  the 
employer  is,  under  such  circumstances, 
bound  to  foresee  that  an  engineer  oper- 
ating the  hoisting  machinery  from  a  po- 
sition in  which  he  is  unable  to  observe 
accurately  the  height  to  which  the  cage 
has  ascended  will  sooner  or  later  make 
a  miscalculation  and  allow  it  to  strike 
the  beam,  and,  as  a  probable  conse- 
quence, break  the  cable.  Stringham,  v. 
Stewart  (1885)  100  N.  Y.  516,  3  N.  E. 
575,  reversing  (1882)  27  Hun,  562. 

It  is  a  catastrophe  to  be  expected, 
that  brakemen,  called,  as  they  often  are, 
to  their  brakes  on  the  top  of  the  train 
on  dark  and  stormy  nights,  when  they 
have  no  means  of  determining  exactly 
the  portion  of  the  road  over  which  the 
train  is  passing,  will  be  injured  by  a 
bridge  so  low  that  a  man  cannot  pass 
under  it  in  a  standing  posture.  Louis- 
ville, N.  A.  d  G.  R.  Co.  V.  Wright 
(1888)  115  Ind.  378,  7  Am.  St.  Rep. 
432,  16  N.  E.  145,  17  N.  E.  584,  (this 
reasonable  consideration  is,  however,  not 
treated  by  all  courts  as  a  controlling 
element  in  this  class  of  cases.  See  § 
970,  ante. 

The  poisoning  of  a,  workman  from 
poison  put,  without  warning,  into  a 
water  cooler  furnished  for  the  use  of 
the  servants,  should  have  been  anticipat- 
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ees.'  This  obligation,  in  some  instances,  can  only  be  discharged 
adequately  by  properly  instructing  the  servant.  See  chapter  xlis., 
post.  He  is  also  deemed  to  fall  short  of  the  required  standard  of 
care  if  he  leaves  fixed  objects  in  such  a  position  that,  although  not 
ordinarily  dangerous,  some  particular  class  of  employees  would  be 
injured  if  a  certain  conjunction  of  circumstance  j,  reasonably  to  be 
anticipated  in  the  course  of  their  employment,  should  intervene.*  So, 
also,  he  must  take  into  account  the  properties  of  such  substances  as 
he  employs  for  the  purposes  of  his  business,  and  the  operation  of 
familiar  physical  laws  upon  these  substances. 

Under  this  head  he  is  chargeable  with  knowledge  of  the  following 
facts:  That  all  instrumentalities  of  the  organic  class  deteriorate, 
more  or  less  rapidly,  while  they  are  being  used ;  *  that  certain  materi- 


ed.  Geller  v.  Briscoe  Mfg.  Co.  (1904) 
136  Mich.  330,  99  N.  W.  281.  And  see 
Republic  Iron  &  Steel  Co.  v.  Ohler 
(1903)  161  Ind.  393,  68  N.  E.  901 
(master  should  have  anticipated  that 
slivers  would  fly  off  from  a  piston  rod 
being  riveted ) . 

3  In  Ryan  v.  Los  Angeles  Ice  &  Cold 
Storage  Go.  (1896)  112  Cal.  244,  32 
L.R.A.  524,  44  Pac.  471,  the  plaintiff  had 
been  injured  by  the  explosion  of  a  gas 
generator  while  he  was  tightening  the 
nuts  of  the  bolt  in  it,  a  kind  of  work 
which  he  was  not  hired  to  perform,  and 
in  which  he  had  had  no  experience. 
The  defendant  contended  that  it  was  not 
liable  unless  such  result  should  reason- 
ably have  been  foreseen,  but  the  court 
said:  "There  was  evidence  tending  to 
show  that  it  was  unsafe  for  a  skilled 
engineer  or  machinist  to  tighten  up 
these  nuts  while  the  pressure  was  on, 
though  it  may  be  conceded  that  the  pre- 
ponderance of  the  evidence  was  that  it 
could  be  done  by  skilled  men  with  rea- 
sonable safety;  but  there  was  little  con- 
flict in  the  evidence  tending  to  show 
that  it  was  dangerous  for  unskilled  or 
inexperienced  men  to  do  it.  In  order  to 
fix  the  liability  of  the  master,  it  is 
not  necessary  that  he  should  know  that 
injury  will  inevitably  follow,  for  that 
would  exhibit  express  malice  or  intent 
to  injure;  nor  that  he  knew  or  believed 
that  it  would  probably  occur,  for  that 
would  be  recklessness,  scarcely  less  crim- 
inal." 

4  Failure  of  a  railway  company  to 
place  a  wire  strung  across  a  side  track 
high  enough  to  avoid  a  mechanic  mak- 


ing repairs  on  the  roof  of  a  passenger 
car  is  negligence,  if  it  can  be  reasonably 
anticipated  by  the  company  that  at 
some  time  a  passenger  ear  may  pass  un- 
der the  wire  while  such  repairs  are  be- 
ing made,  even  though  the  position  of 
the  wire  may  not  be  negligence  as  re- 
gards brakemen.  Stoltenherg  v.  Pitts- 
burgh d  h.  E.  R.  Co.  (1895)  165  Pa. 
377,  30  Atl.  980. 

A  master  is  liable  for  injuries  to  a 
servant  from  the  falling  of  an  elevated 
footway  which  he  used  in  his  work, 
the  support  of  which  had  been  forced 
out  of  place  by  a  passing  wagon,  when 
it  was  so  constructed  that  such  acci- 
dents were  reasonably  and  fairly  to  be 
expected.  Selleck  v.  Langdon  (1889) 
55  Hun,  19,  8  N.  Y.  Supp.  573. 

B  Negligence  of  the  master  is  shown 
in  respect  to  the  use  of  a  chain,  where 
the  evidence  is  that  the  chain  had  been 
used  for  eight  years;  that  the  life  of 
such  a  chain  was  four  or  five  years;  that 
it  had  become  weakened  by  long  usage, 
some  of  the  links  being  worn  a  quar- 
ter off;  and  that  the  master's  superin- 
tendent had  been  notified  of  its  imper- 
fect and  unsafe  condition.  Honifius  v. 
Chamberslurg  Engineering  Co.  (1900) 
196  Pa.  47,  46  Atl.  259. 

The  jerkings  of  a  bucket  used  for 
hoisting  coal  may  be  so  frequent  as  to 
charge  the  master  with  knowledge  that, 
after  a  given  period,  the  chain  which 
supports  it  has  become  materially  weak- 
ened. McClain  v.  Henderson  (1898)  187 
Pa.  283,  40  Atl.  985. 

In  Bruce  v.  Beall  (1897)  99  Tenn. 
303,  41  S.  W.  445,  it  was  held  to  be  er- 
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als  will  not  support  more  than  a  certain  weight;  '  that  ropes  and 
cables  will  break  if  subjected  to  a  certain  tensional  strain ; '  that  a 
certain  kind  of  timber  is  not  suitable  for  use  in  the  manufacture  of 
some  particular  tool ; '  that  a  certain  kind  of  coal  is  unfit  for  use  in  a 
steam  boiler;  ^  that  timber  which  is  constantly  kept  in  a  damp  con- 
dition will  be  apt  to  grow  rotten;  '"  that  certain  kinds  of  strains 
crystallize  iron ;  ''  that  structures  will  be  endangered  if  subjected  to 
vibratory  movements  by  the  operation  of  heavy  machinery;  ^^  that 
banks  of  earth  disintegrate  if  exposed  alternately  to  a  freezing  and  a 


roneous  to  tell  the  jury  that  the  liabil- 
ity or  nonliability  of  the  defendants  de- 
pended upon  whether  cables  like  the  one 
in  question  would  last  for  a  limited  or 
an  unlimited  time;  that,  if  the  former 
should  be  found  true,  and  the  defend- 
ants used  them  beyond  the  limit,  they 
were  absolutely,  and  without  more,  lia- 
ble; and  that,  if  the  alternative  propo- 
sition were  correct,  then  they  were  not 
liable.  The  court  said  that  the  jury 
should  have  been  instructed  that,  if  they 
found  that  this  life  was  limited,  and 
that  the  defendants  knew,  or  by  the  ex- 
ercise of  reasonable  care  could  have 
known,  this  fact,  and  continued  to  use 
them  for  a  greater  length  of  time  than 
was  safe,  then  they  should  find  for 
plaintiff,  if  they,  at  the  same  time, 
found  that  the  plaintiff  was  in  the  ex- 
ercise of  ordinary  care.  The  bearing  of 
this  doctrine  on  the  master's  obligation 
to  inspect  the  various  parts  of  his  plant 
from  time  to  time  will  be  discussed  in 
the  next  chapter. 

^Twomey  v.  Sioift  (1895)  163  Mass. 
273,  39  N.  E.  1018  (hemlock  boards 
which  readily  become  brittle  in  cold 
weather  used  for  scaffold  In  winter; 
verdict  for  plaintiff  sustained)  ;  Flynn 
V.  Harlow  (1892)  46  N.  Y.  S.  R.  872,  19 
N.  Y.  Supp.  705  (floor  gave  way  when 
piled  with  materials  of  more  than  twice 
the  weight  necessary  to  bring  the  strain 
up  to  a  breaking  point)  ;  Flynn  V. 
Union  Bridge  Co.  (1890)  42  Mo.  App. 
531  (bridge  gave  way  under  excessive 
strain)  ;  Johnson  v.  First  Nat.  Bank 
(1891)  79  Wis.  414,  24  Am.  St.  Rep. 
722,  48  N.  W.  712  (roof  of  shed  gave 
way  under  an  excessive  weight)  ;  Na- 
tional Bef.  Co.  V.  Willis  (1905)  74  C. 
C.  A.  301,  143  Fed.  107  (scaffold  broke). 

7  A  railroad  company  is  liable  for 
injuries  sustained  by  an  employee 
caused  by  the  breaking  of  a  cable  by 


which  a  plow  was  drawn  over  cars  to 
unload  gravel  therefrom  while  the  train 
was  standing  on  a  curve,  where  addi- 
tional appliances  should  have  been  em- 
ployed on  account  of  the  unusual  strain 
on  the  cable  when  used  in  that  position. 
Cincinnati,  I.  St.  L.  <&  C.  R.  Go.  v. 
Roesch  (1891)  126  Ind.  445,  26  N.  E. 
171. 

iDaly  V.  Lee  (1901)  167  N.  Y.  537, 
60  N.  E.  1109,  affirming  ( 1899 )  39  App. 
Div.  188,  57  N.  Y.  Supp.  293  (green  elm 
wood  used  for  the  head  of  a  maul  in 
combination  with  a  hard  wood  handle). 

9  Missouri,  K.  &  T.  R.  Co.  v.  Walker 
(1894)  —  Tex.  Civ.  App.  — ,  26  S.  W. 
513  (condition  of  coal  so  inferior  that 
it  causes  flames  to  burst  through  the 
furnace  door  is  not  a  latent  defect  that 
cannot  be  discovered  by  ordinary  dili- 
gence). 

10  See  Malone  v.  Hathaway  (1875)  6 
Thomp.  &  C.  1,  3  Hun,  553,  where  the 
supports  of  a  wash  tub  gave  way  (judg- 
ment reversed  in  [1876]  64  N.  Y.  5, 
21  Am.  Rep.  573,  but  only  on  the  ground 
that  the  man  charged  with  the  duty  of 
looking  after  the  supports  was  a  fellow 
servant  of  the  plaintiff). 

^1  Moynihan  v.  Hills  Go.  (1888)  146 
Mass.  586.  4  Am.  St.  Rep.  348,  16  N.  E. 
574. 

12  Bowen  v.  Chicago,  B.  £  K.  C.  R.  Co. 
(1888)  95  Mo.  268,  8  S.  W.  230  (rail- 
way company  chargeable  with  knowl- 
edge of  the  danger  to  a  bridge  caused 
by  the  vibrations  incident  to  operating 
a  pile  driver  upon  it)  ;  Ryan  v.  Fow- 
ler (1862)  24  N.  Y.  410,  82  Am.  Dec. 
315  (factory  owner  required  to  take  no- 
tice of  the  effect  which  the  vibrations 
communicated  by  a  water  wheel  to  a 
wall  near  which  it  is  running  may  have 
in  loosening  the  support  of  a  small 
privy  built  out  from  the  wall) . 
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thawing  temperature ;  "  that  structures  must  be  so  planned  as  to  be 
capable  of  withstanding  the  pressure  of  high  winds ;  ^*  and  also  such 
shocks  as  they  may  be  exposed  to  from  the  ordinary  operations  of  the 
business;  '*  that  conditions  which  produce  a  jolting  or  other  unex- 
pected movement  of  a  vehicle  are  apt  to  be  dangerous  in  various  ways 
to  persons  on  or  near  it ;  ^^  that  climatic  influences  will  occasionally 
produce  certain  conditions  which  are  apt  to  endanger  the  safety  of  in- 
strumentalities which  are  reasonably  secure  in  normal  weather;  " 
that  the  putrefaction  of  blood  and  flesh  generate  bacteria  which  are 
dangerous  when  brought  into  contact  with  the  eye;  ^'  that  the  fumes 


iSHolden  v.  Fitchburg  R.  Co.  (1880) 
129  Mass.  268,  37  Am.  Eep.  343;  De- 
weese  v.  Meramec  Iron  Min.  Go.  (1893) 
64  Mo.  App.  476,  affirmed  in  (1895) 
128  Mo.  423,  31  S.  W.  110. 

1*  If  a  master  erects  a  novel  kind  of 
structure,  which  will  be  peculiarly  ex- 
posed to  wind  pressure,  it  is  his  duty 
to  supplement  the  theoretical  needs  of 
safety  by  a  liberal  margin  of  safe- 
guards against  mistakes  or  underesti- 
mates. Hesketh  v.  New  York  0.  &  H. 
B.  B.  Co.  (1899)  37  App.  Div.  78,  55 
N.  Y.  Supp.  898  (where  a  signal  house 
spanning  a  railway  was  blown  down). 
The  contention  that,  when  the  requisite 
amount  of  care  was  known  by  the  com- 
pany to  be  unknown,  the  company  used 
all  that  was  requisite,  was  rejected. 
"It  may  be,"  said  the  court,  "that  the 
company  used  all  that  it  knew  to  be 
requisite.  But  the  company  knew  that 
it  did  not  know  what  was  actually 
requisite,  and  hence  it  knew  that,  if  it 
only  used  all  that  it  knew  to  be  requi- 
site, it  was  liable  to  fall  short  in  re- 
spect to  the  unknown  quantity.  Hence, 
it  was  its  duty  to  do  more  than  its  ac- 
tual knowledge  of  what  was  requisite 
suggested,  and  to  make  reasonable  pro- 
vision against  the  unknown.  If  it  did 
not  do  this,  it  failed  in  reasonable  care. 
Whether  it  so  failed  was  a  question  for 
the  jury." 

li  Smizel  v.  Odanah  Iron  Co.  (1898) 
116  Mich.  149,  74  N.  W.  488  (plank  of 
platform  in  mine  so  loosely  fastened 
that  it  was  moved  by  a  blast). 

16  A  street  railway  company  is  bound 
to  know  that,  with  a  low  dasher  in 
front,  the  almost  inevitable  result  of 
bucking  would  be  to  suddenly  hurl  the 
motoneer  upon  the  ground  in  front  of 
the  car,  and  thus  to  greatly  imperil  his 
life.  Beardsley  v.  Minneapolis  Street 
M.  &  S.  Vol.  III.— 173. 


B.  Co.  (1893)  54  Minn.  504,  56  N.  W. 
176. 

A  jury  may  properly  find  an  employer 
guilty  of  negligence  if  the  evidence 
shows  that  workmen  moving  heavily 
loaded  trucks  across  a  platform  were 
unnecessarily  endangered  by  being  re- 
quired to  wheel  them  over  a  slight  jog, 
which  was  apt  suddenly  to  stop  their 
progress.  Nelson  v.  Allen  Paper  Car- 
Wheel  Co.    (1886)    29  Fed.  840. 

IT  The  case  is  for  the  jury  where  a 
railroad  company  allowed  a  depression 
to  exist  on  its  road,  in  which  water  ac- 
cumulated which  flooded  the  track  and 
froze.  Balhojf  v.  Michigan  C.  B.  Co. 
(1895)   106  Mich.  606,  65  N.  W.  592. 

A  railway  company  which  constructs 
a  line  skirting  a  mountain  range  and 
crossing  numerous  gulches  and  ravines 
is  bound  to  know  that  sand,  gravel,  and 
other  materials  will  be  washed  down 
these  channels  during  the  rainy  season, 
and  will  probably  accumulate  on  the 
upper  side  of  the  track  to  such  an  ex- 
tent as  to  cover  it,  unless  openings  are 
provided  for  the  purpose  of  allowing  the 
debris  to  pass  under  the  roadbed. 
Union  P.  B.  Co.  v.  O'Brien  (1892)   1  C. 

C.  A.  354,  4  U.  S.  App.  221,  49  Fed. 
538,  affirmed  (1896)  161  U.  S.  451,  40 
L.  ed.  766,  16  Sup.  Ct.  Eep.  618. 

A  railroad  company  is  liable  for  the 
death  of  an  employee  by  the  breaking  of 
an  engine  through  a  bridge  the  piers  of 
which  have  been  displaced  by  ice  driven 
against  them  by  a  storm  greater  than 
usual,  but  no  greater  than  a  person  ac- 
quainted with  the  climatic  conditions  of 
the  country  might  have  expected.  Car- 
ney V.  Caraquet  B.  Co.  (1890)  29  N. 
B.  425. 

18  By  sell  V.  Swift  (1899)  78  Mo.  App. 
39. 
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given  off  by  various  substances  used  in  industrial  processes  are  poi- 
sonous to  persons  "wbo  inhale  them;  ^'  that  fire  is  a  casualty  peculiarly 
incident  to,  and  reasonably  to  be  anticipated  in  the  prosecution  of, 
some  particular  kinds  of  business ; '"  that  the  contact  of  water  with 
molten  metal,  or  other  substance  which  is  heated  to  a  sufficiently  high 
temperature,  will  generate  steam  suddenly,  and  so  cause  an  explo- 
sion ;  ^^  that  certain  inflammable  substances  will  ignite  under  certain 
circumstances ;  ^^  that  special  precautions  must  be  taken  where  the 


19  Wagner  v.  E.  W.  Jayne  Chemical 
Co.  (1892)  147  Pa.  475,  30  Am.  St. 
Rep.  745,  23  Atl.  772  (plaintiff  here 
was  a  common  laborer  who  was  tem- 
porarily talcen  from  outside  work  and 
assured  by  the  superintendent  that  tlie 
fumes  would  not  hurt  him ) . 

Whether  a  malting  company  was  neg- 
ligent in  permitting  the  fumes  of  sul- 
phur and  salt  to  escape  from  the  kiln 
room  in  its  malting  house  to  another 
floor,  where  they  overcame  an  employee 
working  there,  so  that  he  fell  into  a 
machine  and  was  injured,  is  a  question 
for  the  jury.  Deisenrieter  v.  Kraus- 
Merlcel  Malting  Co.  ( 1896 )  92  Wis.  164, 
66  N.  W.  112. 

In  O'Eeefe  v.  National  Folding  Boon 
rf:  Paper  Go.  (1895)  66  Conn.  38,  33  Atl. 
587,  the  court,  while  conceding  that  the 
defendant  was  chargeable  with  knowl- 
edge that  poisons  are  volatilized  by  the 
action  of  steam,  held,  on  demurrer,  that 
plaintiff  could  not  recover  for  injuries 
received  in  steaming  the  colored  paper 
in  question,  the  reasons  assigned  being 
that  there  was  an  averment  that  it 
wore  the  appearance  of  being  poisoned, 
or  was  of  a  kind  in  the  manufacture  of 
which  poison  was  commonly  used;  that, 
so  far  as  the  complaint  showed,  the 
servant's  means  of  determining  whether 
the  paper  was  poisoned  was  as  good  as 
the  defendant's;  and  that,  if  this  were 
not  so,  the  complaint  should  have  stat- 
ed the  facts  which  constituted  the  dif- 
ference between  the  positions  of  the  par- 
ties in  this  regard.  Considering  that 
the  plaintiff  here  was  a  youth  of  only 
nineteen  years  of  age,  this  decision 
seems  to  be  an  unwarrantably  strict  ap- 
plication of  the  rules  of  technical  plead- 
ing. Even  assuming  that  it  was  excus- 
able for  the  master  to  be  ignorant  of 
the  properties  of  the  paper, — a  very  du- 
bious point,  if  the  doctrine  stated  at  the 
beginning  of  this  section  is  to  be  adopt- 
ed,— it  was   surely  a  question  for  the 


jury,  whether  a  person  of  the  plaintiff's 
age  and  presumable  education  had  the 
same  means  of  ascertaining  the  danger 
as  the  master.  The  knowledge  here  as- 
cribed to  him  is,  we  suspect,  not  pos- 
sessed by  a  large  number  of  persons 
much  older  than  he  was,  and  better 
educated  than  a,  workman  in  a  factory 
usually  is. 

zo  Jones  V.  Granite  Mills  (1878)  126 
Mass.  84,  30  Am.  Rep.  661,  arguendo. 

21  Smith  V.  Peninsular  Car  Works 
(1886)  60  Mich.  501,  27  N.  W.  662; 
New  Albany  Forge  &  Boiling  Mill  v. 
Cooper  (1892)  131  Ind.  363,  30  N.  E. 
294;  McGowan  v.  La  Plata  Min.  d 
Smelting  Co.  (1882)  9  Fed.  861;  West- 
ern Tiibe  Co.  v.  PoloUnski  (1900)  94 
111.  App.  640;  Republic  Iron  d  Steel  Co. 
V.  Lulu  (1910)  —  Ind.  App.  — ,  92  N. 
E.  993. 

A  master  is  bound  to  warn  a  servant 
of  the  danger,  of  which  he  was  unaware, 
of  an  explosion  following  the  mixing  of 
molten  metal  and  water.  Borkowski  v. 
AmericoM  Radiator  Co.  (1911)  165 
Mich.  266,  130  N.  W.  640. 

22  The  fact  that  turpentine,  into 
which  the  servant  of  a  manufacturer  of 
household  utensils  is  required  to  plunge 
spoons  just  taken  out  of  boiling  grease, 
has  never  caught  fire  will  not  relieve 
the  master  from  liability,  as  the  dan- 
ger of  ignition  is  one  which  should  have 
been  anticipated  by  a  person  having  the 
technical  knowledge  which  the  manu- 
facturer must  have  possessed.  Latorra 
V.  Central  Stamping  Co.  (1896)  9  App. 
Div.  145,  41  N.  Y.  Supp.  99. 

A  master  is  liable  for  the  death  of  a 
servant,  caused  by  an  explosion  of  es- 
caping gas,  where  the  place  is  unsafe 
and  the  event  absolutely  certain  on  ac- 
count of  the  absence  of  the  necessary 
appliances.  Nichols  v.  Brush  &  D.  Mfg.. 
Co.  (1889)  53  Hun,  137,  6  N.  Y.  Supp. 
601.  ^*^ 


§  1041] 


KNOWLEDGE  AS  ELEMENT  OF  LIABILITY. 


2755 


business  involves  the  production  or  use  of  things  of  the  imminently 
dangerous  class,  such  as  an  explosive ;  **  or  a  current  of  electricity ;  ** 
[that  ice  and  snow  will  affect  the  use  of  a  skid  out  doors,  used  to  un- 
load freight  ^^]. 

For  injuries  caused  by  his  failure  to  foresee  the  results  of  the  oper- 
ation of  the  natural  laws  which  he  is  presumed  to  comprehend  the 


^Bertha  Zinc  Co.  v.  Martin  (1895) 
93  Va.  791,  22  S.  E.  869 ;  Smith  v.  Ox- 
ford Iron  Go.  (1880)  42  N.  J.  L.  467, 
36  Am.  Rep.  535. 

The  explosive  nature  of  dynamite, 
and  the  constant  danger  of  its  explo- 
sion, either  through  heat  or  collision,  is 
a  continuing  admonition  to  an  employer 
who  uses  it  to  take  every  precaution  to 
guard  against  explosions.  Mather  v. 
Rillston  (1895)  156  U.  S.  391,  39  L.  ed. 
464,  15  Sup.  Ct.  Eep.  464. 

In  Tissue  v.  Baltimore  &  0.  R.  Co. 
(1886)  112  Pa.  91,  56  Am.  Eep.  310,  3 
Atl.  667,  vphere  the  plaintiff  was  in- 
jured by  the  explosion  of  a  dynamite 
magazine,  the  court  said:  "Ought  the 
company's  superintendent  to  have 
known  that  in  placing  the  magazine 
where  it  was  placed  he  was  exposing 
the  men  engaged  in  operating  the  road, 
as  well  as  others,  to  a  danger  to  which 
they  ought  not  to  have  been  exposed? 
The  question  is  not  whether  he  did  have 
knowledge  of  the  peculiar  properties  of 
the  material  which  he  was  intrusted  to 
handle,  for  his  ignorance  in  this  par- 
ticular would  be  no  excuse  for  the  com- 
pany, but  whether  the  agent  thus  in- 
trusted ought  to  have  been  one  who 
knew  that  dynamite  was,  from  its  na- 
ture, liable  to  accidental  explosions 
such  as  could  not  be  ordinarily  foreseen 
or  provided  against.  We  would,  in- 
deed, be  unwilling  to  assume  that  either 
Yardley  or  Armstrong  knew  that  he 
was  subjecting  these  laboring  men  to  a 
danger  so  frightful.  They  may,  like 
the  men  themselves,  have  entertained 
the  common  idea  that  dynamite  could 
not  be  exploded  but  by  the  ordinary 
method  of  percussion.  But,  as  we  have 
said,  this  ignorance,  if  ignorance  it  was, 
will  not  excuse  the  company,  for  there 
was  a  duty  resting  upon  it  to  know,  as 
far  as  it  was  possible  to  know,  the  char- 
acter of  the  material  which  it  placed  in 
the  hands  of  its  agents." 

^^Kremer  v.   Vew  York  Edison   Co. 


(1905)  102  AjJp.  Div.  433,  92  N.  Y. 
Supp.  883,  affirmed  in  (1906;  186  N.  Y. 
557,  79  N.  E.  1109;  Myhan  v.  Louisiana 
Electric  Light  &  P.  Co.  (1889)  41  La. 
Ann.  964,  7  L.R.A.  172,  17  Am.  St.  Rep. 
436,   6  So.  799. 

In  Moran  v.  Corliss  Steam  Engine  Co. 
(1899)  21  R.  I.  386,  45  L.R.A.  267,  43 
Atl.  874,  the  court  stated  the  question 
to  be  answered,  as  follows:  "Was  the 
defendant  reasonably  bound  to  have 
anticipated  the  influx  to  its  premises  of 
a  current  of  electricity  sufficiently  pow- 
erful to  dangerously  charge  the  metallic 
portions  of  its  crane,  and  did  it  take 
reasonable  precautions  for  the  protec- 
tion of  its  servants  employed  in  the 
handling  of  the  crane?"  and  proceeded 
thus:  "The  accidental  crossing  or  con- 
tact of  wires,  caused  by  their  sagging  or 
breaking,  or  by  high  winds  and  other 
causes,  and  the  consequent  charging  of 
a  wire  carrying  a  light  current  with  a 
dangerous  current  from  a  more  heavily 
charged  wire  is,  in  our  opinion,  a  suflB- 
ciently  frequent  occurrence  to  have  sug- 
gested to  the  defendant  the  liability  to 
accident  from  that  cause,  and  to  have 
required  it  to  take  precautions  against 
injury  to  its  employees  thereby.  The 
testimony  shows  that  light  shocks  had 
been  received  from  time  to  time  by  the 
men  from  the  lifting-chain,  and  the  de- 
fendant had  supplied  rubber  gloves  to 
be  used  by  the  pourers  on  that  ac- 
count. These  shocks  were  notice  to  the 
defendant  of  the  leakage  of  electricity 
from  the  motor  to  the  chain,  and  were 
also  notice  that,  if,  from  any  cause,  a 
sufficient  current  of  electricity  was 
brought  to  the  motor,  the  leakage  might 
be  sufficient,  not  only  to  charge  the  lift- 
ing chain,  but  also  the  hauling  chain 
or  other  metallic  portions  of  the  crane, 
unless  properly  insulated,  with  a  dan- 
gerous current." 

26  Schiller  v.  Kansas  City  Breweries 
Co.  (1911)  156  Mo.  App.  569,  137  S.  W. 
607. 
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master  is  liable,  even  though  such  results  may  be  of  an  unusual  char- 
acter.^® Compare  case  cited  in  notes  17  and  22,  supra,  and  §  1046, 
post. 

1042.  [142]  Liability  denied  because  accident  could  not  have  been 
anticipated. — The  negative  form  of  the  doctrine  under  discussion  may 
be  stated  in  its  most  general  form  as  follows:  "A  person  is  not 
.  .  .  ansvi^erable  at  law  for  a  failure  to  avert  or  avoid  peril  that 
could  not  have  been  foreseen  by  one  in  like  circumstances,  and  in  the 
exercise  of  such  care  as  would  be  characteristic  of  a  prudent  person 
so  situated."  ^  In  other  words,  it  is  not  negligence  to  fail  to  pro- 
vide against  an  accident  of  such  a  nature  that  nobody  could  have  fore- 
seen it,  and  that  no  prudence  could  have  anticipated  the  need  of 
guarding  against  it.*    After  an  accident  has  occurred  it  may  be  easy 

26Sfca.jreJ  v.  Chicago,  M.  &  St.  P.  R.  86  Ark.  289,  110  S.  W.  1037;  St.  Louis, 
Go.  (1891)  83  Iowa,  380,  49  N.  W.  990  K.  &.  8.  E.  B.  Go.  v.  Fultz  (1909)  91 
(railroad  company  liable  to  an  em-  Ark.  260,  120  S.  W.  984;  Arkansas 
ployee  killed  through  its  negligence  in  Smokeless  Goal  Go.  v.  Pippins  (1909) 
failing  to  guard  against  the  danger  of  92  Ark.  138,  122  S.  W.  113;  McEwm 
ice  being  forced  upon  its  track  at  a  v.  Central  R.  Co.  (1906)  127  Ga.  246, 
point  where  the  stream  has  several  56  S.  E.  289;  Central  R.  Co.  v.  Render- 
times  risen  to  the  top  of  the  tracks  in  son  (1909)  6  Ga.  App.  459,  65  S.  E. 
floods,  and  where  the  track  has  once  297;  Pinkley  v.  Chicago  &  E.  I.  R.  Co. 
been  washed  away,  although  no  ice  has  (1910)  246  111.  370,  35  L.R.A.(N.S.) 
previously  been  wasned  upon  the  track).  679,  92  N.  E.  896,  reversing  (1909)   151 

That    coal    lying    unconfined    on    an  111.  App.  356;  Buffer  v.  Herman  (1896) 

overloaded    tender,    which    was    being  66  111.  App.  481 ;    Illinois  G.  R.  Co.  v. 

drawn   at   a  high   rate   of   speed   on   a  Schumann    (1902)    101   111.   App.    668; 

rough    track,    would    shoot   forth,    any  Donk  Bros.  Coal  &  Coke  Co.  v.  De  Laney 

man   of   ordinary   prudence    could   rea-  (1907)    133   111.   App.   135;    Haskell   rf 

sonably  anticipate, — could  "forecast  as  B.  Car  Co.  v.  Przezdziankowski   (1908) 

probable."    Dean  y.  Kansas  City,  St.  L.  170   Ind.    1,    14   L.R.A.(N.S.)    972,    127 

£  C.  R.  Co.   (1906)   199  Mo.  386,  97  S.  Am.  St.  Rep.  352,  83  N.  E.  626;  South 

W.  910.  Bend  Chilled  Plow  Co.  v.  Cissne  (1905) 

1  Turner  v.  Goldshoro  Lumber  Co.  35  Ind.  App.  373,  74  N.  E.  282;  Nem 
(1896)  119  N.  C.  387,  26  S.  E.  23;  Castle  Bridge  Co.  v.  Steele  (1906)  38 
MaoRas  v.  Chelsea  Fibre  Mills  (1911)  Ind.  App.  194,  78  N.  E.  208;  Nichols  v. 
145  App.  Div.  588,  130  N.  Y.  Supp.  339.  Central  Trust  Go.    (1909)   43  Ind.  App. 

2  Kern  v.  De  Castro  d  D.  Sugar  Ref.  64,  86  N.  E.  878 ;  Envrich  Furniture 
Go.   (1890)  125  N.  Y.  50,  25  N.  E.  1071.  Co.  v.  Byrnes   (1909)   44  Ind.  App.  341, 

A  railroad  company  "is  not  required  87   N.  E.   1042;    Bateman  v.  Atchison, 

to  provide  against  all  such  unforeseen  T.  &  S.  F.  R.  Co.    (1905)    71  Kan.  870, 

accidents   or   misfortunes   as   could  not  81  Pac.  190;  Bill  v.  Atchison,  T.  &  s'. 

be   averted  by  the  utmost  diligence  in  F.  R.  Co.  ( 1909 )  81  Kan.  379,  —  L.R.A. 

the  management  of  the  road."     Louis-  (N.S.)    — ,  105  Pac.  447;   Louisville  & 

ville  &  W.  R.  Go.  v.  Filbern   (1869)    6  A.  R.  Go.  v.  Cox  (1907)   31  Ky   L  Rep 

Bush,   574,   99   Am.   Dec.   690.     To  the  1214,  104  S.  W.  956;   Green  River  Coal 

same  effect  see  Easton  v.  Houston  &  T.  &   Coke  Go.  v.  Phaup    (1909)    137   Kv 

G.  R.  Go.    (1889)    39   Fed.  65;   Pierson  34,  121  S.  W.  651;   Roop  v.  Hurricane 

V.  Chicago,  R.  I.  &  P.  R.  Co.   (1909)  95  Lumber  Co.    (1910)   —  Ky    128   S 

C.  C.  A.  467,  170  Fed.  271;  New  York,  W.    74;    Neider   v.    Illinois    c'  R     Co 

N.  B.  &  H.  R.  Co.  v.  Dail&y  (1910)   102  (1901)    108  La.  154,  32  So.  366;   Ford 

C.    C.   A.    660,    179    Fed.    289;    Ultima  \.  Tremont  Lumber  Co    (1909)   123  I  n 

Thule,  A.  &  M.  R.  Co.  v.  Ben,ton  (1908)  742,  22  L.R.A.  (N.S.)   917,  131  Am.  St 
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to  see  what  would  have  prevented  it ;  but  that,  of  itself,  does  not  prove 
nor  tend  to  prove  that  reasonable  or  ordinary  care  would  have  antici- 

Eep.  370,  49  So.  492;  Gowett  v.  Amer-  46  S.  E.  325;  Virginia  Iron,  Coal  & 
ica/n  Woolen  Co.  (1903)  97  Me.  543,  Coke  Co.  v.  Kiser  (1906)  105  Va.  695, 
65  Atl.  494;  Richards  v.  Rough  (1884)  54  S.  E.  889;  Wilson  v.  Southern  R.  Co. 
53  Mich.  212,  18  N.  W.  785;  Sjogren  v.  (1908)  108  Va.  822,  62  S.  E.  972; 
Hall  (1884)  53  Mich.  274,  18  N.  W.  Norfolk  d  W.  R.  Co.  v.  Witt  (1909)  110 
812;   Gulf  d  8.  I.  R.  Co.  V.  Blookman   Va.  117,  65  S.  E.  489;  Wilson  v.  North- 

(1905)  87  Miss.  192,  39  So.  479;  Boio-  em  P.  R.  Co.  (1903)  31  Wash.  67,  71 
man  v.   American  Car  &   Foundry   Co.    Pac.   713;   Decker  v.  Stimson  Mill   Co. 

(1910)  226  Mo.  53,  125  S.  W.  1120;  (1903)  31  Wash.  522,  72  Pac.  98;  Tay- 
Kappes  V.  Broum  Shoe  Co.  (1905)  116  lor  v.  Washington  Mill  Go.  (1908)  50 
Mo.  App.  154,  90  S.  W.  1158;  Loehring  Wash.  306,  97  Pac.  243;  Nordstrom  v. 
V.  WestlaJce  Constr.  Co.  (1906)  118  Mo.  Spokane  &  1.  E.  R.  Go.  (1909)  55  Wash. 
App.  163,  94  S.  W.  747;  Leffier  v.  An-  521,  25  L.R.A.(N.S.)  364,  104  Pac.  809; 
heuser-Busch  Brewing  Asso.  (1907)  127  Portman  v.  Cappon  (1910)  145  Wis. 
Mo.  App.  488,  106  S.  W.  105;  Jones  v.  126,  128  N.  W.  866. 
Pioneer  Cooperage  Go.  (1908)  134  Mo.  Employers  are  not  "liable  for  acci- 
App.  324,  114  S.  W.  94;  Clonts  v.  La-  dents  occurring  by  which  injury  ensues, 
clede  Gaslight  Co.  (1910)  144  Mo.  App.  when  skill  and  experience  are  not  able 
582,  129  S.  W.  238;  Del  Sejnore  v.  to  foresee  and  avoid  them."  Tolodo,  P. 
Eallinan  (1897)  153  N.  Y.  274,  47  N.  d  W.  R.  Co.  v.  Comoy  (1873)  68  111. 
E.    308;    Define    v.    Alphons    Custodis    560. 

Chimney  Constr.  Co.  (1910)  198  N.  Y.  It  is  error  to  charge  a  jury  that  a 
592,  91  N.  E.  791;   Hoskins  v.  Stewart    master  who  might  have  known,  by  the 

(1890)  57  Hun,  380,  10  N.  Y.  Supp.  use  of  ordinary  care  and  diligence,  that 
833 ;  Shutter  v.  McClintic-Marshall  a  tool  furnished  his  servant  for  use  was 
Constr.  Co.  (1907)  122  App.  Div.  293,  defective  is  liable  for  the  injury  result- 
106  N.  Y.  Supp.  706;  Farley  v.  Rohert  ing  from  its  use,  "irrespective  of  any 
White  Engineering  Co.  (1909)  131  probability  of  harm  or  danger  in  using 
App.  Div.  228,  115  N.  Y.  Supp.  635;  it."  Utile  Rook  &  Ft.  S.  R.  Co.  v. 
McDonnell  v.  Metropolitan  Bridge  &  Duffey  (1880)  35  Ark.  602. 
Constr.  Co.  (1909)  131  App.  Div.  301,  Compare  the  statement  that  there 
115  N.  Y.  Supp.  865;  Paoktor  v.  Neio  may  be  defects,  and  these  may  have 
York  (1909)  132  App.  Div.  373,  116  N.  been  known,  and  yet  they  may  have 
Y.  Supp.  741 ;  Andriuszis  v.  Philadel-  been  such  as  no  amount  of  care  and  cau- 
phia  d  R.  Coal  d  I.  Go.  (1911)  143  tion  on  the  part  of  the  employer  would 
App.  Div.  607,  127  N.  Y.  Supp.  980 ;  have  disclosed  to  be  dangerous,  and  that 
Carter  v.  Cape  Fear  Lumber  Co.  ( 1901 )  should  have  been  guarded  against  as 
129  N.  C.  203,  39  S.  E.  828;  Raiford  dangerous.  Morris -v.  Gleason  (1877)  1 
v.  Wilmington  &  W.  R.  Go.   (1902)   130    111.  App.  510. 

N.  C.  597,  41  S.  E.  806;  Harris  v.  Bal-  The  master  cannot  be  held  to  the 
four  Quarry  Co.  (1902)  131  N.  C.  553,  duty  of  anticipating  that  a  worn  place 
42  S.  E.  973;  WUtson  v.  Wrenn  (1903)  in  a  floor  8  or  10  inches  long,  1  to  IJ 
134  N.  C.  86,  46  S.  E.  17;  Lassiter  inches  wide,  and  i  to  i  inches  deep, 
•V.  Seaboard  Air  Line  R.  Co.  (1909)  150  would  so  deflect  a  wheelbarrow  as  to 
N.  C.  483,  64  S.  E.  202 ;  Martin  v.  Niles-  cause  injuries  to  his  servants.  Landri- 
Bement-Pond  Go.  (1906)  214  Pa.  616,  gan  v.  Taylor-Ooodvnn  Co.  (1908)  197 
64  Atl.  370;  Briggs  v.  Gallender,  M.  d  Mass.  582,  84  N.  E.  314. 
T.  Co.  (1901)  23  E.  I.  359,  50  Atl.  653;  A  gas  company  giving  straiigers  per- 
Veribuvr  v.  Lafayette  Worsted  Mills  mission  to  take  cinders  from  the  end 
(1910)  —  E.  I.  — ,  75  Atl.  264;  Trinity  of  its  dump,  which  is  reached  by  a 
County  Lumber  Go.  v.  Denham  (1892)  track  laid  over  the  cinders,  does  not 
85  Tex.  56,  19  S.  W.  1012;  Texas  d  P.  R.  owe  its  employees  the  duty  of  antici- 
Co.  V.  Flowers  (1907)  47  Tex.  Civ.  App.  pating  that  the  licensees  may  take  them 
206,  104  S.  W.  1070;  Cook  v.  United  from  beside  the  track,  so  as  to  under- 
'.States  Smelting  Co.  (1908)  34  Utah,  mine  it  and  make  it  unsafe  for  use,  and 
'190,  97  Pac.  28;  Persinger  v.  Alleghany  of  taking  precautions  against  such  con- 
Ore  d  Iron   Go.    (1904)    102   Va.   350,    duct.      Chandler  v.   Kansas   City   Mis- 
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pated  and  pro^'ided  against  it.^  This  rule,  like  the  one  stated  in 
§  1025,  aiitej  is  sometimes  rather  illogically  associated  with  another 
which  is  of  much  wider  scope,  viz.,  that  a  master  does  not  insure  his 
servant's  safety.* 

The  cases  in  which  excusable  nonanticipation  of  the  event  which 
caused  the  accident  has  been  inferred,  as  a  matter  of  law,  may  be 
classified  under  several  different  heads,  indicative  of  the  special 
element  of  improbability  suggested  by  the  facts  in  evidence. 

The  conception  of  an  excusable  nonanticipation  of  the  event  which 
ultimately  caused  the  injury  has  been  relied  on,  as  a  ground  for  de- 
nying the  master's  liability,  in  several  cases  where  he  had  no  knowl- 
edge, actual  or  constructive,  of  the  conditions  which  created  the  ab- 
normal perils.*    In  a  logical  point  of  view,  this  mode  of  dealing  with 

souri  Gas  Co.   (1903)    174  Mo.  321,  62  4  In  Mad  River  £  L.  E.  R.  Co.  v.  Bar- 

L.R.A.  474,  97  Am.  St.  Rep.  570,  73  S.  her  (1856)   5  Ohio  St.  541,  67  Am.  Dec. 

W.  502.  312,  it  was  said  of  a  hazardous  employ- 

S  Consolidated    Coal    Co.    v.    Scheller  ment  that  the  employer  does  not  insure 

(1892)   42  111.  App.  619.  against    accident,    or    those    unforeseen 

In   Nolan   v.   Shickle    (1877)    3   Mo.  perils  which  due  and  proper  care  and 

App.   300,   the   theory   of   plaintiff  was  diligence   cannot   provide   against.      In- 

tliat    a    plank    in    a    scaffold    slid    or  juries  from  accidents  which  the  utmost 

worked  off  from  its  supports,  and  that  stretch    of    human    skill    and    foresight 

the  injury  was  thus  caused;  and  it  was  cannot    provide    against    are    incident 

reasoned   that    if   the    plank    had   been  to     all    situations    and    conditions    in 

nailed  to  the   scantlings,  it  would  not  life. 

have  worked  off.     The  court,   however.  So,  in  Cherokee  d  t".  Coal  cG  Min.  Co. 

said:   "There  is  a  plain  distinction  be-  v.  Britton   (1896)   3  Kan.  App.  292,  45 

tween     the     suggestion    of     a    possible  Pac.   100,  it  was  said  that  the  master 

precaution   by   which   an   injury   might  is   not  an   insurer   against  "unforeseen 

probably  have  been  avoided,  and  the  ad-  accidents." 

ducing  of  evidence  which  shows  that  the  So,  in  Wendall  v.  Chicago  &  A.  R.  Co. 
injury  was  caused  by  negligence  of  the  (1903)  100  Mo.  App.  556,  75  S.  W. 
defendants.  Probably,  scarcely  a  mis-  689,  it  was  said  that  a,  master  is  not 
hap  occurs  where  the  wisdom  which  responsible  for  not  providing  against 
comes  after  the  event  cannot  suggest  all  possible  and  unanticipated  happen- 
some  expedient  by  which,  through  the  ings. 

exercise    of   a   more   abundant   caution.  Where  a  servant  slipped   and  threw 

the     accident    might    have     been     pre-  his  arm  into  revolving  machinery  which 

vented."  was  not  defective,  the  injury  must  be 

"After  an  accident  it  is  easy  to  sug-  considered  as  the  result  of  an  accident. 

gest  methods  by  which  it  might  have  Meyers  v.  Ideal  Steam  Laundry   (1910) 

been  avoided,  tnough  a.  careful  and  pru-  60  Wash.   134,   110  Pao.  803. 

dent   person   engaged   in   such   business  A  servant  cannot  recover  for  injuries 

would  not  have   anticipated  they  were  received  while  carrying  a  rail,  by  the 

reasonably   necessary."     Atoka   Coal  &  act  of  other  servants  in  dropping  their 

Min.  Co.  V.  Miller   (1909)    95  C.  C.  A.  end  of  the  rail,  because  it  must  be  con- 

664,   170  Fed.   584.  sidered  as  a  pure  accident.     Howell  v. 

The    master's    liability    depends    not  Southern  R.  Go.   (1910)    153  N.  C.  184 

upon   what   can   be   seen  by  everybody  69  S.  E.  59. 

after  the  happening  of  an  accident,  but  B  Toiler  v.  Pioneer  Min.  &  Mfg.  Co. 
upon  what  he  should  have  known  or  (1910)  166  Ala.  482,  52  So.  86  (inter- 
anticipated  before  the  occurrence.  Mawe  ference  with  machinery  by  strangers 
V.  Erie  R.  Co.  (1910)  198  N.  Y.  221,  admitted  to  engine  room)  ;  Wyckoff  v. 
91  N.  E.  629.  Pajaro  Valley  Consol.  R.  Co.  (1909)   11 
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such  cases  as  those  cited  in  the  note  is  doubtless  permissible.  But 
it  seems  simjder  to  refer  the  master's  liability  directly  to  the  funda- 
mental principle  explained  in  §  1025,  ante. 

Cal.  App.  106,  103  Pao.  1100  (derail-  84  111.  App.  684  (fireman  on  a  tug,  in- 
ment  caused  by  chain  left  on  track  by  jured  by  a  line  which,  after  being  pulled 
shipper  loading  cars )  ;  Mitchell  Lime  tight,  slipped  loose  and  struck  him,  was 
Co.  V.  Nickless  (1908)  44  Ind.  App.  197,  held  unable  to  recover,  in  the  absence  of 
85  N.  E.  728  (no  liability  where  injury  evidence  that  when  he  was  directed  to 
is  due  to  fall  of  rock  in  a  quarry,  which  take  up  the  position  where  he  was  at 
gave,  upon  examination,  no  indications  the  time  of  the  accident,  the  captain 
of  being  loose!  ;  Donovan  v.  Pullman  had  any  reason  to  suppose  he  would  be 
Co.  (1910)  20b  Mass.  93,  91  N.  E.  882  exposed  to  danger);  Whalen  v.  MioU- 
(injury  caused  by  collision)  ;  Fulton  v.  gan  G.  R.  Co.  (1897)  114  Mich.  512,  72 
Ch-iel)  Rubber  Co.  (1903)  69  N.  J.  L.  N.  W.  323  (engineer  held  to  have  as- 
221,  54  Atl.  561,  affirmed  in  (1907)  75  sumed  the  risk  of  an  unexpected,  un- 
N.  J.  L.  525,  68  Atl.  116  (insulation  usual,  and  unexplained  failure  of  the 
worn  off  wire)  ;  Bernadao  v.  Schencke  air  brikes  to  work)  ;  Mancuso  v.  Cat- 
Piano  Co.  (1909)  134  App.  Div.  523,  araot  Constr.  Co.  (1895)  87  Hun,  519, 
119  N.  Y.  Supp.  503  (elevator  cable  34  N.  Y.  Supp.  273  (unexploded  charge 
slipped  off  drum )  ;  Hendriw  v.  Coole&mee  in  a  rock  in  which  plaintiff  was  ordered 
Cotton  Mills  (1905)  138  N.  C.  169,  50  to  drill  holes,  the  fact  that  the  charge 
S.  E.  561  (unexepected  act  of  child);  is  there  not  being  due  to  any  negli- 
Elgin,  J.  dc  E.  R.  Co.  v.  Malaney  gence  on  the  employer's  riart). 
(1894)  59  111.  App.  114  (unexpected  In  Del  Sejnore  v.  Hallinan  (1897) 
failure  of  appliance,  apparently  in  good  153  N.  Y.  274,  47  N.  E.  308,  reversing 
order);  Nelson  v.  Allen  Paper  Car-  (1895)  36  N.  Y.  Supp.  1124,  the  plain- 
WJieel  Go.  (1886)  29  Fed.  840  (defect  tiff  was  killed  by  the  fall  of  a  mass  of 
not  apparent  till  after  accident)  ;  Fin-  earth  which  slipped  into  a  trench  he 
clyson  v.  XJtica  Min.  &  Mill  Co.  (1895)  was  engaged  in  digging  for  a  contractor. 
14  C.  C.  A.  492,  32  U.  S.  App.  143,  67  The  mass  was  part  of  a  strip  of  mate- 
Fed.  507  (mine  owner  is  not  guilty  of  rial  a  few  feet  in  width  between  the 
negligence  toward  an  employee  engaged  trench  where  he  was  working  and  one 
in  timbering  an  entry,  in  respect  to  a  which  had  been  excavated  for  the  con- 
mass  of  gouge  which  its  foreman  and  struction  of  a  sewer  some  years  before, 
another  employee  have,  but  an  hour  be-  but  the  existence  of  which  was  not 
fore  its  fall,  vigorously  endeavored  to  known  to  the  defendant,  except  in  so 
bring  down.  The  dissent  of  Caldwell,  far  as  he  might  be  deemed  to  have  had 
J.,  was  merely  on  the  ground  that  the  constructive  notice  from  the  fact  that 
foreman  was  bound  to  use  something  there  were  several  catch  basins  next  the 
more  than  a  pick  to  test  the  condition  curb  from  which  pipes  led  into  the  sew- 
of  the  roof)  ;  Cherokee  &  P.  Coal  &  er.  Defendant  had  provided  appliances 
Min.  Co.  V.  Britton  (1896)  3  Kan.  App.  for  shoring  up  the  trench,  and  had  in- 
292,  45  Pac.  100  (no  liability  for  "un-  structed  his  employees  to  use  them  at 
foreseen  accidents"  from  the  action  of  once  upon  their  discovering  any  crack 
the  weather,  or  the  unanticipated  slip-  in  the  sides  of  the  trench  shovcing  a 
ping  of  earth,  etc.,  from  the  walls  or  tendency  to  collapse.  A  careful  watch 
roof  of  a  mine)  ;  Daly  v.  Alexander  had  also  been  kept,  and  nothing  had 
Smith  &  Sons  Carpet  Co.  (1893)  69  been  observed  which  indicated  the  ap- 
Hun,  77,  23  N.  Y.  Supp.  269  (weaver  proaching  catastrophe.  Nor  had  the 
injured  by  a  wire  flying  out  of  a  car-  civil  engineer  appointed  to  superintend 
pet  loom  cannot  recover  of  her  em-  the  contractor's  work  seen  anything 
ployer,  where  it  appears  that  there  was  which  indicated  that  the  banks  were 
no  lack  of  inspection  and  no  defects  in  liable  to  cave  in.  It  was  held  that  the 
the  wire,  and  that,  in  spite  of  the  great-  defendant  was  not  liable,  as,  under  the 
est  care,  wires  would  fly  out,  to  the  evidence,  the  accident  was  of  such  a 
knowledge  of  such  weaver,  whose  duty  character  that  prudent  men,  proceeding 
it  was  to  watch  and  replace  them).  In-  with  reasonable  caution,  would  not  or- 
dependent  Tug  Line  v.  Jacohson  (1898)  dinarily  have  foreseen  or  anticipated  it. 
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1043.  [143]  Master  not  bound  to  anticipate  infliction  of  injuries 
by  simple  instrumentalities. —  In  one  case  the  position  taken  was  that 
a  master  has  no  reason  to  anticipate  injury  as  the  result  of  the  use  of 
a  simple  appliance  by  an  experienced  workman.^  Under  such  cir- 
cumstances, however,  the  preferable  conception  seems  rather  to  be 
that  the  master's  freedom  from  liability  should  be  referred  to  the 
obvious  character  of  the  danger,  and  the  servant's  presumed  accept- 
ance of  the  risk,  or  capacity  for  protecting  himself.  See  chapters 
XXXVII.  and  xl.,  ante. 

1044.  [144]  Master  not  bound  to  anticipate  accidents  resulting  from 
the  unusual  mental  or  physical  defects  of  employees.— In  the  absence 
of  something  to  put  him  on  his  guard,  an  employer  is  entitled  to  con- 
duct his  business  on  the  assumption  that  the  mental,  nervous,  and 
other  physical  characteristics  of  his  employees  are  not  materially  dif- 
ferent from  those  of  ordinary  persons  of  their  age  and  sex.* 


For  a  similar  ruling,  in  a  case  where 
the  facts  were  almost  identical,  see 
Burns  v.  Pethcal  (1894)  75  Hun,  437, 
27  N.  Y.  Supp.  499. 

In  an  action  against  a  city  for  inju- 
ries caused  to  an  employee  engaged  in 
digging  a  trench,  the  fact  that  an  al- 
derman, who  was  chairman  of  the  sew- 
er committee,  and  by  trade  a  hatter, 
told  the  foreman  before  the  accident 
that  the  trench  needed  sheathing,  did 
not  show  that  the  trench  did  need 
sheathing,  or  that  there  was  any  appar- 
ent danger;  the  engineer  and  foreman 
having  charge  of  the  work  being  com- 
petent and  experienced  in  the  construc- 
tion of  such  trenches.  Farrell  v.  Mid- 
dletown  (1900)  56  App.  Div.  525,  67 
N.  Y.  Supp.  483. 

In  Quirm  v.  Baird  (1900)  49  App. 
Div.  270,  63  N.  Y.  Supp.  235,  affirmed 
in  (1902)  172  N.  Y.  631,  65  N.  E.  1121, 
it  was  held  (three  judges  dissenting) 
that  the  defendant  was,  as  a  matter  of 
law,  not  negligent  in  omitting  to  shore 
a  trench,  where  the  evidence  was  that 
his  superintendent  and  the  engineer  of 
the  city  for  which  he  had  contracted 
to  dig  the  trench  had  both  examined  it 
and  pronounced  shoring  to  be  unneces- 
sary; that,  in  the  opinion  of  all  the  wit- 
nesses who  had  any  experience  in  such 
work,  no  shoring  was  necessary;  and 
that  there  was  nothing  in  the  nature 
of  the  soil  which  suggested  the  danger 
of  a  collapse  of  the  sides  of  the  trench; 
and  that,  up  to  the  time  of  the  acci- 
dent, there  were  no  indications  of  the 


existence  of  the  conditions  which  really 
caused  it,  viz.,  the  disintegration  of  the 
soil,  produced  by  the  moisture  which 
had  sweated  from  an  old  water  pipe,  5 
feet  away  from  the  trench. 

Plaintiff,  an  assistant  to  the  operator 
of  a  machine  used  for  cutting  iron,  was 
standing  at  the  machine  pulling  scrap 
iron  out  of  a  heap,  and  placing  it  so 
as  to  be  conveniently  reached  by  the 
operator.  While  doing  this  the  oper- 
ator passed  behind  plaintiff  and  started 
the  machine.  Within  two  seconds  after 
the  operator  passed  behind  him,  plain- 
tiff stumbled  and  placed  his  hands  be- 
tween the  shears  of  the  machine,  there- 
by losing  his  fingers.  Held,  that  it  was 
not  negligence  on  the  part  of  the  opera- 
tor to  start  the  machine  without  notice 
to  plaintiff.  Glover  v.  Kansas  City 
Bolt  <£  Nut  Co.  (1900)  153  Mo.  327,  55 
S.  W.  88. 

1  Borden  v.  Daisy  Roller  Mill  Co. 
(1898)  98  Wis.  407,  67  Am.  St.  Rep. 
816,  74  N.  W.  91  (jury  wrongly  told 
that  a  ladder  without  spikes  to  prevent 
it  from  slipping  was  defective). 

i  Parlin  v.  Finfrouck  (1895)  65  111. 
App.  174  (owner  of  a  blast  furnace  is 
not  liable  for  injuries  to  an  employee 
from  the  inhalation  of  gas  not  sufficient 
in  quantity  to  affect  an  ordinary  man, 
because  the  lungs  of  such  employee  were 
oversensitive  from  previous  illness )  ; 
Burke  v.  Syracuse,  B.  &  N.  Y.  B.  Co 
(1893)  69  Hun,  21,  23  N.  Y.  Supp.  458 
(railway  company  not  liable  where  a 
youth    seventeen    years    of     age,     who 
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1045.  [145]  Exceptional  character  of  accident,  how  far  an  element 
negativing  a  duty  to  anticipate  it.— (See  also  conclusion  of  §  1041, 
ante.) — A  principle  frequently  applied  is  that,  in  certain  states  of 
the  evidence,  a  court  is  entitled  to  declare,  as  a  matter  of  law,  that 
the  catastrophe  in  question,  though  a  natural  and  possible  result  of  the 
conditions  which  existed,  was  so  "rare  and  peculiar,"  ^  or  so  far 
"outside  the  range  of  ordinary  experience,"  ^  or  "out  of  the  common 
course,"  ^  [or  extraordinary ;  ^^  or  had  never  occurred  before  "in 
years  of  human  experience,"  ^^]  that  the  master  could  not  reasonably 
be  expected  to  conduct  his  business  in  such  a  manner  as  to  eliminate 
the  risk  of  its  occurrence.  His  nonliability  is  assumed  to  be  a  con- 
clusive inference  from  the  principle  that,  "ordinary  care  does  not  re- 
quire that  every  possible  contingency  must  be  anticipated  and  guard- 
ed against,  but  only  such  as  are  likely  to  occur."  *  It  seems  fairly 
open  to  question,  whether  at  least  some  of  the  particular  applications 
of  this  principle  do  not  overstep  the  proper  limits  of  the  power  of 


had  managed  a  switcli  for  two  and  a 
half  months,  was  suddenly  seized,  on  an 
occasion  when  a  train  was  approaching 
which  should  have  been  kept  on  the 
main  track,  with  the  mistaken  idea  that 
the  switch  was  set  wrong,  and,  on  the 
impulse  of  the  moment,  turned  the  lever 
so  as  to  send  the  train  onto  a  siding)  ; 
Montreal  Steam  Laundry  Co.  v.  Demers 
(1896)  Rap.  Jud.  Quebec,  5_B.  R.  191 
(employer  who  surrounds  his  servants 
with  all  the  precautions  which  human 
foresight  can  naturally  suggest  is  not 
liable  for  an  injury  resulting  from 
physical  weakness, — as,  where  the  hand 
of  a  girl  drops  into  an  opening  and 
comes  in  contact  with  a  heated  roller, 
because  she  became  unconscious  while 
her  hand  was  resting  over  such  open- 
ing, through  having  gone  to  work  with- 
out food)  ;  Lolstein  v.  Sajatovich 
(1903)  111  111.  App.  654  (master  may 
assume  that  his  servants  understood 
English,  in  the  absence  of  any  notice 
to  the  contrary)  ;  Daniels  v.  ISlew  Eng- 
land Cotton  Yarn  Co.  (1905)  188  Mass. 
260,  74  N.  E.  332  (servant  of  less  than 
average  intelligence)  ;  Texas  &  P.  R.  Co. 
v.  Myers  (1910)  —  Tex.  Civ.  App.  — , 
125  S.  W.  49  (railroad  company  need 
not  anticipate  that  member  of  section 
gang  will  become  confused  in  removing 
a  hand  car  in  front  of  an  approaching 
train ) . 

1  Phrase  used  in   McNally  v.  Savan- 


nah, F.  &  W.  R.  Co.  (1890)  86  Ga.  262,. 
12  S.  E.  351. 

8  Phrase  used  in  Allison  Mfg.  Co.  v, 
McCormich  (1888)  118  Pa.  519,  4  Am. 
St.  Rep.  613,  12  Atl.  273;  and  in  Cooh 
V.  United  States  Smelting  Go.  (1908) 
34  Utah,  190,  97  Pac.  28. 

3  Phrase  used  in  SchiUtz  v.  Chicago  & 
N.  W.  R.  Go.  (1887)  67  Wis.  616,  58 
Am.  Rep.  881,  31  N.  W.  321. 

3a  Phrase  used  in  Emrioh  Furniture 
Co.  V.  Byrnes  (1909)  44  Ind.  App.  341,. 
87  N.  E.  Iu42;  and  Foley  v.  McMahon 
(1905)   114  Mo.  App.  442,  90  S.  W.  113. 

Si  Phrase  used  in  Stefanowski  v.  Chain 
Belt  Co.  (1906)  129  Wis.  484,  7  L.R.A. 
(N.S.)   955,  109  N.  W.  532. 

*  MoKee  v.  Chicago,  R.  I.  d  P.  R.  Go. 
(1891)  83  Iowa,  616,  13  L.R.A.  817,. 
50  N.  W.  209. 

"It  is  a,  master's  duty  to  guard  a 
servant  against  probable,  but  not 
against  all  possible,  dangers."  Lawless 
V.  Laclede  Qasligh  Go.  (1898)  72  Mo. 
App.  679;  Drew  v.  Gaylord  Coal  Co, 
(1886)   2  Sadler   (Pa.)   340,  4  Atl.  214. 

Where  a  teaapoonful  of  molten  iron 
fell  upon  a  damp  floor,  exploded,  and 
a  portion  flew  up  and  struck  plaintiff 
in  the  eye,  it  was  held  that  the  master 
was  not  liable,  as  danger  from  such  a 
source  was  but  a  remote  contingency. 
Nowakowski  v.  Detroit  Stove  Works 
(1902)   130  Mich.  308,  89  N.  W.  956. 
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a  court  to  draw  inferences  of  fact.*    It  is,  of  course,  not  open  to  dis- 
pute that  the  unlikelihood  that  may  be  predicated  of  a  catastrophe 


6  In  the  following  cases  recovery  was 
■denied:  "McNally  v.  Savannah,  F.  &  W. 
R.  Co.   (1890)   86  Ga.  262,  12  S.  B.  351 

(servant  of  a  railway  company  struck 
in  the  eye  by  a,  flake  of  iron  knocked 
from  a  swage  worked  on  by  other  serv- 
ants and  shown  to  have  been  in  average 
condition)  ;  Garnett  v.  Phcenix  Bridge 
Co.  (1899)  98  Fed.  192  (servant  in- 
jured by  a  fall  received  in  consequence 
of  the  breaking  of  a  wrench  with  which 
he  was  screwing  on  nuts)  ;  Moore  v. 
Great  Northern.  R.  Co.  (1897)  67  Minn. 
394,  69  N.  W.  1103  (brakeman  was  in- 
jured while  coupling  cars,  owing  to  the 
fact  that  a  cloud  of  smoke  of  unusual 
density  had  settled  on  the  track  after 
the  passage  of  a  train)  ;  Waiash,  St.  L. 
<e  P.  R.  Go.  V.  Locke  (1887)  112  Ind. 
404,  2  Am.  St.  Rep.  193,  14  N.  E.  391 

(telegraph  wire  struck  the  head  of  an 
unusually  tall  brakeman  standing  on  the 
top  of  a  freight  car  which  was  some- 
what above  the  ordinary  height,  and  the 
blow  broke  the  insulator  of  the  telegraph 
pole  causing  the  wire  to  fall  and  coil 
about  the  body  of  the  decedent,  who 
stood,  in  the  line  of  duty,  on  a  flat 
car  on  a  side  track,  dragging  him  from 
the  car,  and  causing  instant  death)  ; 
McGrory  y.  Ultima  Thule,  A.  d  M.  R. 
Co.  (1909)  90  Ark.  210,  23  L.R.A.(N.S.) 
301,  134  Am.  St.  Rep.  24,  118  S.  W.  710 

(employee's  foot  caught  between  bump- 
ers which  had  too  much  play  between 
them)  ;  Western  Stone  Co.  v.  Earnshaw 

(1901)  98    111.   App.    538,    affirmed    in 

(1902)  200  111.  220,  65  N.  E.  661  (serv- 
ant in  engine  shed  overcome  by  heat  due 
to  lack  of  ventilation,  where  shed  was 
constructed  in  usual  manner)  ;  Balloran 
V.  Pullman  Co.  (1910)  148  Mo.  App. 
243,  127  S.  W.  946  (car  repairer  slipped 
on  soapy  water  left  on  floor  of  car)  ; 
Madin  v.  TSorcross  Bros.  Co.  (1906)  50 
Misc.  173,  98  N.  Y.  Supp.  223  (another 
servant  fell  from  scaffold  onto  plain- 
tiff) ;  G.  A.  Duerler  Mfg.  Co.  v.  Dullnig 

(1904)  —  Tex.  Civ.  App.  — ,  83  S.  W. 
889  (no  liability  for  failure  to  furnish 
masks  to  employees  handling  bottles  of 
mineral  water)  ;  Atchison,  T.  <&  S.  P.  R. 
Co.  V.  Wiley  (1909)  —  Tex.  Civ.  App. 
— ,  118  S.  W.  1127  (switchman  fell  from 
top  of  car,  jumped  up  and  ran  along 
in  front  of  the  car  and  stepped  upon  a 
rotten  tie,  falling  in  front  of  the  car)  ; 


Imperial  Co.  v.  Trotman  (1910)  111  Va. 
91,  68  S.  E.  252  (bale  of  bags  ordinarily 
24  inches  in  diameter  fell  tnrough  hole 
22  inches  in  diameter,  upon  servant  who 
happened  at  that  moment  to  be  sitting 
under  it)  ;  Schultz  v.  Chicago  &  N.  W. 
R.  Co.  (1887)  67  Wis.  616,  58  Am.  Rep. 
881,  31  N.  W.  321  (injury  received  by  a 
track  walker,  who,  while  standing  be- 
side the  track  to  allow  a  train  to  pass, 
was  struck  by  a  piece  of  coal  which  fell 
from  the  tender)  ;  Lawless  v.  Laclede 
Gaslight  Co.  (1898)  72  Mo.  App.  679 
(master  not  bound  to  anticipate  that  a 
brick  receptacle,  which  he  directs  his 
servant  to  penetrate  for  the  passage  of 
gas  pipes,  contains  water,  and  that  the 
water  is  poisonous  and  likely  to  find  its 
way  into  the  servant's  shoes  and  injure 
him)  Knox  v.  New  York,  L.  E.  &  W.  R. 
Go.  (1893)  69  Hun,  93,  23  N.  Y.  Supp. 
198  (brakeman  struck  by  a  bolster  on  a 
passing  car,  which  was  designed  to  al- 
low timbers  longer  than  the  cars  room 
for  play  while  rounding  curves,  and 
which  was  properly  devised  and  inspect- 
ed, but  suddenly  worked  out  and  struck 
the  caboose  where  the  brakeman  was). 

In  a  case  where  a  brakeman  fell  into 
a  cattle  guard  while  coupling  cars  at 
a  place  where  it  was  not  usual  for 
trains  to  stop,  the  court  said:  "That  a 
railroad  company  should  anticipate 
that  a  train  may,  for  some  necessary 
purpose,  be  stopped  at  a  place  other 
than  the  usual  stopping  places,  is  pos- 
sibly true;  but  at  what  place  cannot  be 
anticipated,  and  therefore  they,  in  the 
exercise  of  ordinary  diligence,  are  not 
required,  as  we  have  said,  to  planlc 
every  bridge  or  cattle  guard  and  have 
the  whole  track  so  guarded  as  to  pre- 
vent accidents  to  employees."  Koontz 
V.  Chicago,  R.  I.  &  P.  R.  Go.  (1884)  65 
Iowa,  224,  226,  54  Am.  Rep.  5,  21  N.  W. 
577. 

A  railway  company  is  not  bound  to 
anticipate  that  the  breaking  of  a  glass 
tube  and  valve  stem  of  an  automatic 
lubricator  will  occur  at  a  time  when 
the  combined  heat  of  the  day  and  of  the 
boiler  will  render  oiling  by  hand  danger- 
ous. Stoclcwell  V.  Chicago  &  N.  W.  R. 
Co.   (1898)   106  Iowa,  63,  75  N.  W.  665. 

A  laborer  who,  while  moving  along 
beside  a  construction  car  on  a  track, 
trying   to   stop    it   with   a   crowbar,    is 
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which,  results  from  an  "act  of  God"  is  sufficiently  pronounced  to 
warrant  a  peremptory  conclusion  that  a  servant  who  has  been  in- 
jured by  it  cannot  be  permitted  to  claim  any  indemnity.^  And  it  is 
also  settled  by  the  authorities  that  there  are  other  events,  the  result 
of  the  operation  of  physical  laws,  which,  though  they  may  not  be 
acts  of  God  in  the  technical  sense,  happen  so  infrequently  that  it  is 
proper  to  hold,  as  a  matter  of  law,  that  a  person  may,  without  incur- 
ring the  imputation  of  negligence,  conduct  his  affairs  on  the  assump- 
tion that  they  will  not  happen  at  all.'' 

But  there  is  considerable  difficulty  in  admitting  that  the  occur- 
rences in  the  cases  cited  in  note  5,  supra,  fall  under  this  category,  or 
that  the  unusual  nature  of  the  accident  or  the  attendant  circumstances 
was  anything  more  than  a  factor  to  be  considered  by  the  jury  in  rela- 
tion to  the  master's  exercise  of  due  care.* 

injured  by   the  bar  striking   a   post  4  ness.    Alexander  v.  Miles  (1904)  7  Ont. 

feet  high  and  2  feet  from  the  rail,  can-  L.  Rep.  103. 

not  hold  the  employer  liable  for  dam-        6  Conlon  v.  Oregon  Short  Line  &   V. 

ages,  on  the  theory  that  the  erection  of  N.  R.   Co.    (1893)    23  Or.  499,  32  Pac. 

the  post  on  the  preceding  day  for  the  397    (railroad   company   not   liable   for 

purpose  of  a  temporary  cattle  gap,  with-  personal  injuries  caused  by  the  falling 

out   notifying   him   thereof,   was   negli-  of  a  bridge,  owing  to  an  unusual  freshet 

gence.    Robinson  Land  &  Lurnber  Go.  v.  produced  by  an  unpredecented  storm)  ; 

Gage   (1900)  —  Miss.  — ,  27  So.  998.  Galveston,  H.  &  8.  A.  R.   Go.  v.  Dan- 

A  packing  company  is  not  liable  to  its  iels  (1892)  1  Tex.  Civ.  App.  695,  20  S. 
employee  for  injury  to  his  eye,  caused  W.  955  (similar  facts)  ;  Jones  v.  Kan- 
by  bacteria  in  dust  from  an  iron  railing  sas  Gity,  Ft.  S.  &  M.  R.  Co.  (1903)  178 
from  which,  in  ignorance  of  the  danger,  Mo.  528,  101  Am.  St.  Rep.  434,  77  S. 
he  was  removing  an  accumulation  of  W.  890  (cars  driven  from  siding  onto 
dried  blood,  where  the  dust  from  the  main  track  by  storm  of  extraordinary 
railing  settled  over  the  clothing,  faces,  violence)  ;  Evans  v.  Wabash  R.  Go. 
and  hands  of  about  fifteen  other  per-  (1909)  222  Mo.  435,  121  S.  W.  36 
sons,  but  did  not  injure  them,  and  it  (extraordinary  storm), 
is  not  shown  that  it  was  ever  before  7  See  Blyth  v.  Birmingham  Water- 
known  to  produce  injury.  Hysell  v.  works  Go.  (1856)  11  Exeh.  781,  25  L. 
Swift  (1899)  78  Mo.  App.  39.  The  J.  Exoh.  N.  S.  212,  2  Jur.  N.  S.  333,  4 
court  cited  the  following  statement  of  Week.  Rep.  294,  18  Eng.  Rul.  Cas.  621 
the  general  principle  applicable  to  such  (unusually  severe  frost  burst  water 
cases:  "That  which  never  happened  be-  pipes),  and  the  comments  thereon  in 
fore,  and  which,  in  its  character,  is  Smith  v.  London  d  8.  W.  R.  Go.  (1870) 
such  as  not  to  naturally  occur  to  pru-  J;-  ^-  6  C-  P-  ^^j  ^^JL.  T.  N.  S.  678,  19 
dent  men  to  guard  against  its  happen-  W«?k.  Rep.  230,  40  L  J.  C.  P.  N.  S.  21, 
ing  at  all,  cannot,  when  in  the  course  ^^.r^',.^'  ^^S- J.^*^-  „  ,  ,  „  „ 
of  years  it  does  happen,  furnish  good  ao'lZfVs  'ot^ 6lf  ./At 
ground  for  a  charge  of  negligence  in  not  g^^  g^  j^  ^  209,  where  a  brakeman 
foreseeing  its  possible  happening,  and  ^^o,  while  hanging  down  from  a  ladder 
guarding  against  that  remote  contin-  ^f  ^  ^ar  to  examine  a  brake,  struck 
gency."  To  the  same  effect  Hubbell  v.  against  a  cattle-guard  fence  was  held 
Yonkers  (1887)  104  N.  V.  434,  58  Am,  to  have  no  cause  of  action.  Beck,  J., 
Eep.  522,  10  N.  E.  858.  dissented    in    a    well-reasoned    opinion 

The  master  is  not  bound  to  anticipate  which  brings  out  so  clearly  the  impro- 

that  one  of  his  servants  will  act  in  a  priety  of  treating  the  decision  of  such 

way  opposed  to  the  usual  course  of  busi-  cases  as  being  within  the  province  of 
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1046.  [146]  No  similar  accident  previously  produced  by  same  con- 
ditions.— In  one  group  of  cases  the  master's  nonliability  is  referred 
to  the  consideration  that  no  similar  accident  had  ever  before  resulted 
from  conditions  resembling  those  complained  of.'  Compare  §  1036, 
arde. 

a  court  that  it  is  worth  while  to  sum-  Chicago,  it.  £  St.  P.  B.  Co.  (1884)  63 
marize  it  briefly.  He  argued  that  it  Wis.  325,  50  Am.  Rep.  141,  21  N.  W.  223 
was  an  unjust  discrimination  to  excuse  (railroad  company  not  liable  to  an  em- 
the  defendant  because  the  accident  was  ployee  for  an  injury  sustained  by  the 
so  improbable  that  the  company  could  throwing  of  a  mail  bag  from  a  train  by 
not  be  regarded  as  negligent  in  main-  a  postal  agent  at  a  place  where  it  had 
taining  the  fence  so  near  the  track,  and  never  been  thrown  off  before,  the  train 
to  hold  the  plaintiff  negligent  because  not  being  propelled,  at  the  time,  at  an 
he  did  not  know  the  danger.  He  also  unusual  rate  of  speed)  ;  Toll  v.  The 
thought  that  it  could  not  be  said,  as  a  Prince  Line  (1903)  124  Fed.  110  (ex- 
matter  of  law,  that  such  an  occurrence  plosion  of  paint)  ;  Southern  R.  Co.  v. 
as  a  brake  beam  getting  out  of  order  Carr  (1907)  82  C.  C.  A.  240,  153  Fed. 
and  trailing  along  the  track  was  such  106  (no  injury  from  eaves  overhanging 
an  ususual  occurrence  that  it  could  not  track  for  fifteen  years)  ;  CommonioecUth 
have  been  anticipated,  and  if  such  oc-  Steel  Co.  v.  McCash  (1911)  107  C.  C.  A. 
currence  was  one  incident  to  the  opera-  206,  184  Fed.  882  (a  heavy  piece  of 
tion  of  the  road,  the  company  was  steel  broken  from  the  body  of  a  steel 
bound  so  to  contruct  its  track,  cars,  car  was  hurled  a  distance  of  25  feet 
and  cattle  guards,  that  trainmen  might,  to  place  where  servant  was  at  work; 
with  safety,  make  investigations  in  the  no  such  thing  had  ever  happened  before, 
only  way  in  which  that  could  be  done,  and  was  unexplainable)  ;  Brown  v.  J. 
viz.,  by  looking  underneath  the  car  A.  Adams  &  Sons  Co.  (1907)  120  La. 
from  the  position  which  would  na-  119,  44  So.  1005"  (no  liability  where  no 
turally  be  taken  for  that  purpose.  The  similar  accident  had  occurred  for  thirty 
view  of  the  majority,  that  the  fiying  years)  ;  Turner  v.  Detroit  Southern  B. 
of  stones  from  under  a  car  did  not  in-  Co.  (1904)  137  Mich.  142,  100  N.  W. 
dicate  any  unusual  danger,  and  that,  as  268  (railroad  not  liable  to  section  hand 
it  was  the  duty  of  the  brakeman  to  re-  for  injuries  due  to  projecting  car 
port  to  the  conductor  if  he  noticed  that  steps)  ;  Brands  v.  St.  Louis  Ca/r  Co. 
anything  was  amiss  with  the  train,  his  (1908)  213  Mo.  698,  18  L.R.A.  (N.S.) 
conduct  showed  that  he  did  not  antici-  701,  112  S.  W.  511  (emery  wheel  ex- 
pate  any  danger,  was  also  combated,  ploded,  such  explosion  known  to  have  oc- 
The  trailing  of  timbers  under  the  car  curred,  but  only  at  rare  intervals)  ; 
was  thought  to  be  a  highly  dangerous  Baker  v.  Empire  Wire  Co.  (1905)  102 
occurrence,  and  the  brakeman,  if  he  App.  Div.  125,  92  N.  Y.  Supp.  355  (same 
had  reason  to  suspect  that  this  was  the  appliance  in  use  for  many  years)  ; 
cause  of  the  flying  of  the  stones,  was  Fasini  v.  New  York  C.  d  E.  B.  B.  Co. 
performing  his  duty  in  promptly  ascer-  (1905)  109  App.  Div.  404,  96  N.  Y. 
taining  what  had  happened.  Supp.   415,   affirmed  in    (1907)    190   N. 

iWood  V.  Heiges  (1896)  83  Md.  257,  Y.  515,  83  N.  E.  1125  (railroad  company 
34  Atl.  872  (failure  of  a  foundryman  not  liable  for  injury  caused  by  splinter 
to  place  a  guard  around  the  place  where  of  steel  fiying,  while  servant  was  en- 
castings  were  broken  by  the  dropping  gaged  in  cuting  steel  rails  with  ham- 
of  a  heavy  weight  upon  them,  to  arrest  mer  and  cold  chisel,  where  the  method 
flying  pieces  of  iron,  does  not  authorize  was  in  general  use  on  railroads,  and 
a  finding  of  negligence  on  his  part  ren-  deemed  the  best,  and  there  was  no  proof 
dering  him  liable  for  injuries  to  a  serv-  of  any  similar  accident  ever  having  hap- 
ant  struck  by  a  fiying  piece  of  iron  pened)  ;  Moran  v.  Mulligan  (1905)  110 
while  25  or  30  feet  away,  where,  ordi-  App.  Div.  208,  97  N.  Y.  Supp.  7  (knife 
narily,  the  pieces  of  iron  did  not  fiy  flew  off  revolving  cylinder)  ;  Paul  v. 
more  than  10  feet,  and  had  never  been  Consolidated  Fireworks  Co.  (1909)  133 
known  to  fly  so  far  before) ;  Muster  v.    App.   Div.    310,    117   N.   Y.   Supp.    698 
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1047.  [146a]  Fnexpectedly    severe   strain   put   upon   appliances. — 

In  another  group  recovery  has  been  denied  on  the  ground  that  the 
unusual  event  which  caused  the  injury  put  a  severer  strain  upon  the 
instrumentality  in  question  than  that  which  was  fairly  within  the 
contemplation  of  the  master  when  he  put  it  into  use.^    These  cases 


(no  liability  for  injury  from  explosion 
alleged  to  have  been  caused  by  a  spark 
flying  from  a  steel  nail  driven  by  a 
brass  hammer)  ;  Daffron,  v.  Majestic 
Laundry  Co.  (1905)  41  Wash.  65,  82 
Pac.  1089  (proprietor  of  laundry  not 
liable  for  injuries  due  to  employee's 
hand  being  caught  in  apron  strings  and 
<irawn  over  and  then  behind  the  guard 
-of  a  mangle ) . 

The  question  being  whether  the  plain- 
tiff's foot  was  caught  by  a  splinter  on 
the  inside  of  a  railroad  trade  or  rail, 
and  as  to  whether  the  defendant  is 
chargeable  with  negligence  therefor, 
danger  from  such  cause  not  being  self- 
evident,  it  is  competent  for  the  defend- 
ant to  show  by  experienced  witnesses 
that  such  accidents  have  heretofore  been 
unknown.  Doyle  v.  8t.  Paul,  M.  £  M. 
R.  Co.  (1889)  42  Minn.  79,  43  N.  W. 
787   (syllabus  by  court). 

In  Soanlan  v.  Kahn  (1899)  40  App. 
Div.  62,  57  N.  Y.  Supp.  554,  the  in- 
jury was  caused  by  an  explosion  due 
to  the  convexity  of  a  metal  die,  so  slight 
as  to  be  discoverable  only  by  the  appli- 
cation of  a  straight  edge,  and  the  mas- 
ter was  held  not  to  be  liable,  on  the 
ground  that  there  was  no  previous  in- 
stance of  an  explosion  being  produced 
by  that  degree  of  convexity,  although 
it  was  known  to  him  that  explosions 
were  likely  to  occur  in  such  machines 
when  convex  dies  were  used. 

In  a  case  where  a  brakeman  was 
killed  by  a  pusher  engine  parting  from 
its  tender  by  running  into  another  en- 
gine, an  instruction  that  the  company 
might  be  found  negligent  in  not  having 
engine  and  tendef  attached  by  a  safety 
chain  was  held  erroneous  for  the  reason 
that  there  was  no  evidence  that  an  en- 
gine and  tender  had  ever  separated  for 
the  lack  of  safety  chains,  and  that  the 
evidence  did  not  show  that  this  was  so 
likely  to  occur  as  to  authorize  the  jury 
to  find  that  their  omission  was  action- 
able negligence.  Morse  v.  'New  York  C. 
<6  B.  R.  R.  Co.  (1886)   39  Hun,  414. 

Failure  to  guard  against  that  which 
has  never  occurred,  and  which  is  very 


unlikely  to  occur,  and  which  does  not 
naturally  suggest  itself  to  prudent  men 
as  something  which  should  be  guarded 
against,  is  not  negligence.  Creswell  v. 
UrUted  Shirt  &  Collar  Go.  (1906)  115 
App.  Div.  12,  100  N.  Y.  Supp.  497  (fly- 
ing back  of  lever  of  printing  press  in 
use  for  nine  years  without  any  similar 
occurrence) . 

1  In  constructing  a  scaffold  a  master 
is  not  bound  to  anticipate  the  unusual 
strain  to  which  it  will  be  subjected 
when  a  gutter  which  an  employee  is 
wrenching  off  comes  away  with  unex- 
pected ease.  McLean  v.  Cole  (1899) 
175  Mass.  5,  55  N.  E.  458. 

In  Kern  v.  DeCastro  &  D.  Sugar  Ref. 
Co.  (1890)  125  N.  Y.  50,  25  N.  E.  1071, 
a  freight  elevator  became  tightly  wedged 
in  the  shaft,  and  the  engineer,  in  try- 
ing to  move  it,  put  such  a  strain  on  the 
cables  that  one  of  them,  and  also  the 
wheel  on  which  it  worked,  was  broken. 
A  fragment  of  the  wheel,  in  falling,  re- 
bounded from  the  side  of  the  well  and 
struck  plaintiff.  Held,  that  no  action 
lay. 

In  Beasley  v.  Linehan  Transfer  Co. 
(1899)  148  Mo.  413,  50  S.  W.  87,  a 
heavily  loaded  car  broke  loose  from  a 
train,  and,  running  down  an  incline,  at 
the  foot  of  which  was  moored  a  trans- 
fer boat,  rushed  against  her  boilers  and 
caused  them  to  explode.  The  jury  was 
held  to  have  been  erroneously  charged 
that  if  the  proper  position  of  the  track 
on  the  boat  was  in  a  straight  line  with 
that  on  the  incline,  and  it  was  not  in 
that  position,  and  that  was  the  cause  of 
the  accident,  the  defendant  was  liable, 
The  extent  of  the  defendant's  duty,  it 
was  laid  down,  was  to  have  the  boat  in 
such  a  position  that  it  could  safely  re- 
ceive cars  going  at  their  ordinary  speed. 

In  Preston  v.  Chicago  &  W.  M.  R.  Co. 
(1893)  98  Mich.  128,  57  N.  W.  31,  it 
was  held  that  no  negligence  could  be  in- 
ferred from  the  fact  that  an  engine 
tank  was  not  fastened  firmly  enough  to 
remain  in  its  place  when  a  collision  oc- 
curred. And  see  Brommer  v.  Philadel- 
phia d  R.  R.  Co.   (1903)   205  Pa.  432, 


2766 


MASTER  AND  SERVANT. 


[CHAP.    XLin. 


really  amount  to  the  assertion,  in  a  different  form,  of  the  doctrine 
that  the  master's  duty  is  fulfilled  if  his  instrumentalities  are  reason- 
ably safe  for  the  specific  purposes  which  they  were  designed  to  sub- 
serve.    See  §  921,  ante. 

1048.  [147]  Unexpected  position  of  the  servant  at  the  time  of  the 
accident. —  In  a  third  group  the  rationale  of  the  inability  to  main- 
tain the  action  was  that  the  local  relations  of  the  injured  person  with 
respect  to  the  appliance  in  question  at  the  time  of  the  accident  were 
such  as  for  some  reason  the  master  was  not  bound  to  anticipate.^ 
These  cases,  it  will  be  observed,  merge  into  those  in  which  contribu- 
tory negligence  is  ascribed  to  a  servant  who  puts  himself  unneces- 
sarily in  a  dangerous  position.     See  chapter  lii.,  -post. 


54  Atl.  1092  (holding  that  car  sill  need 
not  be  strong  enough  to  stand  the  test 
of  a  collision)  ;  Roiimson  v.  Pittsburg 
Coal  Co.  (1904)  63  C.  0.  A.  258,  129 
Fed.  324  (holding  master  not  liable  be- 
cause mast  of  vessel  broke  when  struck 
by  bucket  of  ore  being  hoisted  from 
hold). 

The  owner  of  a  coal  wagon  cannot  be 
expected  to  furnish  a  wagon  with  tail- 
board strong  enough  to  support  the 
strain  of  the  driver  falling  on  it.  Mul- 
ligan V.  Thompson  Bros.  (1911)  143 
App.  Div.  413,  128  N.  Y.  126. 

In  2Vosfe  V.  William  M.  Crane  Co. 
(1910)  141  App.  Div.  666,  125  N.  Y. 
Supp.  987,  it  was  held  that  the  master 
is  not  bound  to  foresee  that  the  servant 
would  make  a  hasty  or  improper  use  of 
a  machine. 

That  a  bridge  collapsed  under  a  train 
that  had  been  derailed  will  not  make 
the  railroad  company  liable,  if  the 
bridge  was  sufficient  to  carry  the  train 
if  it  had  remained  on  the  track.  St. 
Louis  &  8.  F.  R.  Co.  v.  Bill  (1906)  79 
Ark.  76,  94  S.  W.  914. 

1  Jorgenson  v.  Johnson  Chair  Co. 
(1896)  67  111.  App.  80  (not  negligence 
to  leave  the  opening  into  an  elevator 
shaft  unguarded  at  night,  where  the 
master  has  no  knowledge  that  anyone 
will  go  into  the  room  opening  into  such 
shaft);  EcJcles  v.  Chicago  Ship  Build- 
ing Co.  (1896)  63  111.  App.  430  (recov- 
ery denied,  there  being  no  evidence  that 
a  master  could  have  reasonably  antici- 
pated that  an  employee  might  be  in- 
jured by  an  open  gearing  6  ft.  4  in. 
above  the  floor)  ;  St.  Louis,  E.  C.  &  C. 
R.  Co.  V.  Conioay  (1907)  86  C.  C.  A.  1, 
156    Fed.    234    (brakeman   on    pilot    of 


engine,  without  engineer's  knowledge)  ; 
Dillon  V.  lovM  C.  R.  Co.  (1902)  118 
Iowa,  645,  92  N.  W.  855  (engineer  went 
between  cars  for  purposes  of  his  own) 
Harper  v.  Illinois  G.  R.  Co.  (1909)  131 
Ky.  225,  115  S.  W.  198  (master  not  re- 
quired to  guard  machinery  that  servant 
is  not  required  to  come  in  contact 
with)  ;  Jacobs  v.  Chesapeake  &  0.  R. 
Co.  (1903)  24  Ky.  L.  Rep.  1879,  72  S. 
W.  302  (similar  facts)  ;  Louisville,  R. 
&  St.  L.  R.  Co.  V.  Jolly  (1906)  28  Ky. 
L.  Rep.  989,  90  S.  W.  977  (employee 
riding  a  tricycle  on  remote  portion  of 
track)  McTaggart  v.  Maine  C.  R.  Co. 
(1905)  100  Me.  223,  60  Atl.  1027  (bag- 
gage master  injured  while  standing  on 
steps  of  car  where  duty  did  not  call 
him);  Ahem  v.  Hildreth  (1903)  183 
Mass.  296,  67  N.  E.  328  (master  not 
liable  for  injuries  to  chambermaid  in 
falling  through  glass  floor  upon  which 
he  had  no  reason  to  anticipate  that  she 
would  walk);  Daynes  v.  Quinn  (1910) 
204  Mass.  306,  90  N.  E.  530  (experienced 
servant  put  himself  in  position  to  be 
hit  by  machinery)  ;  Dickey  v.  Diclcey 
(1905)  111  Mo.  App.  304,  86  S.  W.  909 
(master  not  obliged  to  anticipate  every 
position  an  employee  engaged  in  repair- 
ing the  machinery  may  be  in)  ;  Fore 
V.  Chicago  &  A.  R.  Co.  (1905)  114  Mo. 
App.  551,  89  S.  W.  1034  i  section  hand 
stepped  in  front  of  train  to  escape  steam 
from  another  engine )  ;  Paquette  v.  Berlin 
Mills  Co.  (1910)  75  N.  H.  544,  78  Atl. 
126  (master  not  bound  to  anticipate 
that  a  servant  would  leave  a  place 
of  safety  and  go  into  a  dangerous 
place);  Ball  v.  Ransome  Concrete  Ma- 
chinery Co.  (1907)  75  N.  J.  L.  477,  68 
Atl.  104    (carpenter  engaged  on  outside 
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1049.  [147a]  Servant's  attention  diverted  by  fellow  servant. — In 
one  case  the  servant  failed  to  recover  for  the  reason  that  the  particu- 
lar movement  to  vsrhich  the  accident  was  due  was  caused  by  the  fact 
that  a  sudden  shout,  proceeding  from  another  employee,  diverted  his 
attention  at  a  critical  moment  from  the  special  dangers  of  the  posi- 
tion in  which  he  happened  to  be.^  Such  a  case,  it  may  be  remarked, 
may  also  be  regarded  as  an  application  of  a  comprehensive  principle 
of  which  the  defense  of  common  employment  is  one  particular  ex- 
emplification, viz.,  that  a  master  is  not  liable  for  an  injury  which 
proximately  results  from  the  act  of  a  coservant  of  the  injured  per- 
son, whether  that  act  was  or  was  not  negligent  or  otherwise  tortious. 
In  fact,  the  court  relied,  both  on  the  theory  of  the  master's  excusable 
nonanticipation  of  the  event  which  led  to  the  catastrophe,  and  on  th' 
theory  that  that  event  broke  the  chain  of  causation. 

D.  Whose  knowledge  of  abnokmal  conditions  is  imputed  to 

THE  MASTEE. 

1050.  [148]  Introductory. —  All  the  courts  proceed  upon  the  theory 
that  the  master  is  chargeable  or  is  not  chargeable  with  the  knowledge 

of  building  put  himself  in  position  to  stepped  into  middle  of  track  and  at- 
be  hit  by  moving  crane  inside  the  build-  tempted  to  mount  tender  of  engine  back- 
ing) ;  Maue  v.  Erie  R.  Co.  (1910)  198  ing  towards  him)  ;  Hanson  v.  Superior 
N.  Y.  221,  91  N.  E.  629  (liability  for  un-  Mfg.  Co.  (1908)  136  Wis.  617,  118  N. 
covered  underground  crossing  denied,  W.  180  (small  dump  car  not  defective 
as  servant  was  not  supposed  to  use  track  simply  because  servant  was  injured 
as  footpath  at  that  place);  Filbert  v.  while  in  an  unexpected  position). 
New  York,  N.  H.  &  H.  B.  Co.  (1904)  The  master  is  not  bound  to  antici- 
95  App.  Div.  199,  88  N.  Y.  Supp.  438,  pate  that  a  servant  will  needlessly  ex- 
affirmed  in  (1906)  184  N.  Y.  522,  76  pose  himself  to  danger,  or  that  in  case 
N.  E.  1095  (servant  whose  duty  was  he  does,  that  another  will  imperil  his 
upon  the  cars  went  between  them)  ;  life  to  save  him.  Baylor  v.  Parsons 
McGrath  v.  Fibre  Conduit  Go.  (1907)  (1904)  122  Iowa,  679,  64  L.R.A.  542, 
122  App.  Div.  424,  106  N.  Y.  Supp.  777  101  Am.  St.  Eep.  283,  98  N.  W.  500. 
(master  not  liable  for  failure  to  place  The  failure  of  an  employer  to  repair 
guards  on  under  side  of  machinery);  a  steam  gauge  attached  to  a  boiler  after 
Kiernan  v.  Gutta  Percha  &  Rubber  Mfg.  notice  that  it  was  defective  will  not 
Co.  (1909)  134  App.  Div.  192,  118  N.  render  him  liable  for  injuries  from  the 
Y.  Supp.  893  (servant  injured  at  place  escape  of  steam  from  the  safety  valve, 
where  he  was  not  required  to  work)  ;  to  an  employee  who  went  upon  the 
Dermid  v.  Southern  R.  Co.  (1908)  148  boiler  to  ascertain  where  alterations 
N.  C.  180,  61  S.  E.  657  (conductor  could  be  made,  believing  such  gauge  to 
stepped  between  cars  immediately  after  indicate  the  steam  pressure,  where  he 
giving  signal  to  back)  ;  Texas  C.  R.  Co.  could  not  have  anticipated  that  em- 
V.  Waller  (1902)  28  Tex.  Civ.  App.  4,  ployees  would  go  upon  the  boiler  when 
66  S.  W.  466  (railroad  company  not  it  was  under  steam.  MoGallum  v.  Re- 
liable because  brake  beam  of  car  struck  Galium  (1894)  58  Minn.  288,  59  N.  W. 
servant  who  had  fallen  onto  the  track)  ;  1019. 

Wise  Terminal  Co.  v.  McCormick  (1905)         1  Cheney  v.  Middlesex  Co.   (1894)   161 

104   Va,   400,   51   S.   E.   731    (plaintiff  Mass.  296,  37  N.  B.  175  (servant  turned 
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of  an  employee  that  the  instrumentality  in  question  was  unsuitable  for 
use,  according  as  that  employee  was  or  was  not  one  who  fell  within  the 
category  designated  by  the  term  "vice  principal,"  or  "alter  ego."  It  is 
apparent,  therefore,  that  the  factors  which,  in  any  given  case,  deter- 
mine whether  the  knowledge,  actual  or  constructive,  of  a  delinquent 
employee  shall  or  shall  not  be  imputed  to  the  master  are,  for  practical 
purposes,  the  same  as  those  which  determine  whether  the  employee 
was  or  was  not  a  representative  of  the  master  in  the  sense  explained 
in  the  subsequent  chapters  which  deal  with  Ihe  exceptions  to  the  doc- 
trine of  common  employment  (lxi.  to  lxiv.)  The  extended  discus- 
sion of  the  latter  question  in  those  chapters  may,  however,  be  ap- 
propriately anticipated  at  this  point  to  an  extent  sufficient  to  eluci- 
date the  subject  with  which  we  are  now  more  immediately  concerned. 

Where  the  servant  with  whose  knowledge  it  is  sought  to  charge  the 
master  is  not  one  of  those  whose  knowledge  is,  as  a  matter  of  law,  im- 
puted to  the  master,  liability  can.  be  brought  home  to  the  master  only 
by  showing  that  the  danger  was  actually  reported.*  A  fortiori,  where 
no  relation  whatever  exists  between  the  person  notified  and  the  in- 
jured person's  employer,  there  is -no  principle  upon  which  the  latter 
can  be  charged  with  notice.* 

It  is,  of  course,  immaterial  that  the  individual  servant  who  ac- 
quired the  knowledge  was  no  longer  in  the  master's  employment  when 
the  injury  in  suit  occurred.  The  master's  liability,  so  far  as  it  de- 
pends upon  his  imputed  knowledge,  is  complete,  in  law,  as  soon  as  the 
actual  knowledge  of  the  servant  would  have  reached  him  if  such  serv- 
ant had  used  due  diligence  in  transmitting  the  information  which  he 
had  obtained.*  Still  less  should  a  verdict  for  the  defendant  be  di- 
rected where  there  is  evidence  which  goes  to  show  that  the  dangerous 

quickly  around  on  hearing  the  outcry,  probably  hold  that  the  precise  capacity 

and  his  hand  was  caught  by  the  uncov-  and  powers  of  the  master  mechanic  were 

ered  gearing  of  one  of  two  spinning  ma-  matters  to  be  disclosed  by  the  evidence, 

chines  between  which  he  was  passing).  2  Thus,  an  employer  is  not  liable  for 

1  Kidivell  V.  Houston  &  G.  N.  R.  Co.  an  accident  to  a  servant,  caused  by  an 

(1877)    3    Woods,    313,    Fed.    Cas.    No.  insufficient    fastening    of    a    ladder,    of 

7,757.    There  the  principle  was  applied,  which  he  had  no  other  notice  than  that 

with  somewhat  doubtful  propriety,  in  a  the   architect,  who  was   not  his  agent, 

ease  where  a  defect  in  a  car  had  been  discovered  its  dangerous   condition  ten 

reported  by  the  plaintiff  to  the  car  in-  minutes  before.     Quinn  v.  Fish   (1893) 

spector,  and  by  the  car  inspector  to  the  6  Misc.   106,  26  N.  Y.   Supp.   10. 

master  mechanic.     A  demurrer   to   the  ^  Bland    v.    Shreveport    Belt    B.    Co. 

petition   was   sustained   on   the  ground  (1896)    48    La.    Ann.    1057,    36    L.R.A. 

that  it  did  not  appear  that  the  master  114,  20  So.  284   (employee  had  left  the 

mechanic  had  the  power  of  appointment  service)  ;  Baird  v.  New  York  G.  ds  B.  R. 

and  removal.    The  standard  of  pleading  B.  Co.  ( 1901 )  64  App.  Div.  14,  71  N.  Y. 

thus  applied  is  extremely  strict,  and  at  Supp.   734    (employee  was  dead), 
the    present    day    most    courts    would 
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condition  from  which  plaintiff's  injuries  resulted  had  been  discovered 
by  a  former  foreman  of  the  defendant  corporation,  and  actually  com- 
municated by  him  to  its  officers.* 

As  to'  the  effect  of  the  doctrine  of  imputed  knowledge  upon  the 
question  of  the  admissibility  of  declarations  of  agents  as  evidence, 
see  chapter  lxviii.,  post. 

1051.  [149]  Knowledge  of  a  mere  coservant  not  imputed  to  the 
master. — The  knowledge  of  an  employee  who  was  a  mere  coserv- 
ant of  the  injured  person  is  not  chargeable  to  the  master.^  In 
other  words,  the  master  will  not  be  regarded  as  negligent  in 
not  knowing  of  a  defect  which  is  not  known  to  any  officer  or  agent 
for  whose  negligence  the  master    would    be    responsible.^      There 


i  Linton  Goal  &  Min.  Co.  v.  Persons 
(1894)   11  Ind.  App.  264,  39  N.  E.  214. 

1  Liability  has  been  denied  where  the 
■employee  who  knew  of  a  defect  in  a 
scaflfold  was  the  foreman  supervising 
the  work  {Gallagher  v.  Piper  [1864] 
16  C.  B.  N.  S.  669,  33  L.  J.  C.  P.  N.  S. 
329,  10  Jur.  N.  S.  879,  10  L.  T.  N.  S. 
718,  12  Week.  Rep.  988 )  ;  where  the 
chief  engineer  of  a  steamboat  knew  of 
<iefects  in  the  machinery  (Searle  v. 
Lindsay  [1861]  11  C.  B.  N.  S.  429,  31 
L.  J.  C.  P.  N.  S.  106,  8  Jur.  N.  S.  746, 
5  L.  T.  N.  S.  427,  10  Week.  Eep.  89)  ; 
where  a  carpenter  in  a  railway  shop 
knew  that  the  timber  used  in  the  manu- 
facture of  the  handle  of  a  hand  car  was 
<iefective  (Indiana  I.  &  I.  R.  Co.  v.  8ny- 
4er  [1893]  —  Ind.  — ,  32  N.  E.  1129)  ; 
where  a  section  foreman  knew  of  the 
defective  condition  of  appliances  under 
his  control  (Barrvnger  v.  Delawara  & 
E.  Canal  Co.  [1879]  19  Hun,  216;  Ki/n- 
ney  v.  Corhin  [1890]  132  Pa.  341,  19 
Atl.  141)  ;  where  a  shift  boss  with  no 
power  to  hire  or  discharge  men  knew  of 
the  incompetency  of  a  servant  ( Weeks  v. 
Scharer  [1901]  49  C.  0.  A.  372,  111 
Fed.  330)  ;  where  a  train  despatcher 
without  the  power  to  hire  and  discharge 
knew  of  the  incompetency  of  a  motor- 
man.  Bosenstiel  v.  Pittsburg  R.  Co. 
(1911)  230  Pa.  273,  33  L.R.A.(N.S.) 
751,  79  Atl.  556;  where  the  only  per- 
son who  was  aware  of  the  temporary 
physical  unfitness  of  a  conductor  was  a 
subordinate  employee,  whose  duty  it 
was  to  call  the  conductors  in  a  certain 
order,  when  trains  were  ready,  and,  if 
one  could  not  go,  to  call  the  next 
{Michigan  C.  R.  Co.  v.  Dola/n  [1875] 
32  Mich.  510). 

M.  &  S.  Vol.  III.— 17* 


Where  there  is  no  evidence  that  a 
brake  was  out  of  order  when  at  the  last 
car-inspecting  station,  or  at  any  prev- 
ious time,  and  the  testimony  merely 
goes  to  prove  that  another  employee 
not  an  inspector,  nor  in  any  way  re- 
sponsible for  the  condition  of  the  car, 
testified  that  he  had  noticed  the  defect 
three  or  four  hours  before  the  accident, 
no  negligence  on  the  part  of  the  com- 
pany is  shown.  Chicago  &  E.  I.  R.  Co. 
V.  Hagar  (1882)   11  111.  App.  498. 

Notice  of  a  defect  in  a  railway  track, 
given  to  an  official  of  the  company  who 
is  not  in  charge  of  that  part  of  the 
track,  is  not  notice  to  the  company. 
Union  P.  R.  Co.  v.  Springsteen  (1889) 
41  Kan.  724,  21  Pac.  802. 

A  master  builder  is  not  chargeable 
with  knowledge  which  was  imparted 
only  to  a  foreman  superintending  a, 
branch  of  the  work  quite  distinct  from 
that  on  wliich  the  injured  servant  was 
engaged.  Richardson  v.  Cooper  (1878) 
88  111.  270. 

"Notice  to  a  person  as  agent  will 
not  bind  anyone  as  principal,  unless 
such  person  really  be  agent  of  the  one 
sought  to  be  bound;  and  the  agency 
of  such  person  must  be  proved  by  evi- 
dence directed  to  that  point,  and  can- 
not be  proved  by  the  mere  fact  of  giv- 
ing the  notice."  McOowan  v.  St.  Louis 
&  I.  M.  R.  Co.  (1876)  61  Mo.  528  (rail- 
way company  held  not  to  be  chargeable 
with  knowledge  of  conductor  that  a  rope 
used  in  connection  with  a  work  train 
was  defective,  there  being  no  evidence 
to  show  that  it  was  his  duty  to  see 
that  it  was  safe ) . 

2  Smoot  V.  MoUle  &  M.  R.  Co.  (1880) 
67  Ala.  13;   McCaffrey  v.  Tamm  Bros. 
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is,  accordingly,  a  misdirection  wherever  the  jury  is  given  ta 
understand  that  notice  received  by  any  of  the  servants  was  suf- 
ficient to  affect  the  master  with  liability ;  ^  or  where  a  right  to 
recover  is  predicated  upon  the  knowledge  of  a  servant  who- was  not 
chargeable  with  the  performance  of  the  duties  which  supervened  as 
a  result  of  the  acquisition  of  that  knowledge.*  [An  exception  to  this 
rule  has  been  asserted  in  a  case  where  a  wild  animal  was  kept  for 
exhibition  purposes.^] 

1052.  [150]  Knowledge  of  vice  principal  imputed  to  master, — The 
rule  which  charges  a  master  with  the  knowledge  of  any  servant  who 
is  a  vice  principal  is  merely  a  special  application  of  the  general  doc- 
trine that  notice  to  an  agent  of  a  corporation  or  individual,  relating 
to  a  matter  of  which  he  has  the  management  and  control,  is  notice  to 
his  employer.^  The  practical  consideration  upon  which  the  rule  is 
based  has  been  thus  tersely  stated  in  a  leading  English  case :  "If  a 
master's  personal  knowledge  of  defects  in  his  machinery  be  necessary 
to  his  liability,  the  more  a  master  neglects  his  business  and  abandons 
it  to  others  the  less  will  he  be  liable."  * 

Glue  Co.    (1909)    143  Mo.  App.  24,  123  amusement,    who    know    that    it    is    of 

S.  W.  944.  vicious  disposition,  are  bound  to  protect 

3  Brown  v.  Uershey  Land  &  Lumber  from    injury    fellow   servants    who    are 

Co.   ( 1895 )   65  Mo.  App.  162 ;  St.  Louis  ignorant  of  that  fact,  and  whose  duties 

8.  W.  R.  Co.  V.  Threat   (1896)    12  Tex.  require   them  to  be   about  the   animal. 

Civ.  App.  375,  34  S.  W.  152.  by  warning  them  of  the  danger;  and  in 

In  Sioux  City  &  P.  R.  Co.  v.  Finlayson  the  performance  of  this  duty  they  act  as 

(1884)  16  Neb.  578,  49  Am.  Rep.  724,  the  master's  representatives,  so  that 
20  N.  W.  860,  the  following  instruction  their  knowledge  is  imputed  to  the  mas- 
was  sustained:  "Even  if  the  agents  of  ter.  Gooding  v.  Chutes  Co.  (1909)  155 
the  defendant  who  had  charge  of  the  Cal.  620,  23  L.R.A.(N.S.)  1071,  102 
engines    on    defendant's    road,    and   the  Pae.  819,  18  Ann.  Cas.  671. 

duty  of  their  repair,  did  not  positively  '>■  Pittsburgh,  Ft.   W.  &   C.  R.   Co.  v. 

know  that  the  engine  was  unsafe,  yet,  if  Ruby   ( 1871 )   38  Ind.  294,  10  Am.  Rep. 

it  was  in  fact  unsafe,  and  they  had  re-  HI;     Ohio    &    M.    R.    Co.    v.    Collarn 

ceived  such  reports  in  regard  to  it  as  (1881)    73  Ind.  261,  38  Am.  Rep.  134; 

ought  to  have  put  them  on  their  guard.  Crown  Coal  Co.  v.  Hiles   (1892)   43  111. 

and  to  have  led,  by  the  use  of  proper  App.  310. 

diligence,    to    knowledge    of    the    facts,  ^Clarke  v.  Holmes    (1862)    7  Hurlst. 

the  defendant  must  be  held  to  the  same  &  N.  937,  31  L.  J.  Exch.  N.  S.  356,  8 

liability    as    if    its    agents    had    actual  Jur.  N.  S.  992,  10  Week.  Rep.  405,  per 

knowledge."    The  objection  made  to  the  Byles,  J. 

instruction  was   that   "it  held   the   de-  In  Baltimore  d  0.  R.  Co.  v.  McKenzie 

fendant  liable,  regardless  of  who  of  its  (1885)   81  Va.  71,  the  court  refused  to 

agents  had  knowledge  of  the  defects  of  adopt  the  theory  contended  for  by  the 

the  engine,  or  to  whom  reports  of  such  railroad  company,  that  it  was  not  bound 

defects  were  made."    But  the  court  said  by     the     knowledge     which     employees 

that  the  proposition  could  not  be  main-  charged  with  the   duty  of  keeping  its 

tained,  as  the  instructions,  as  a,  whole,  tracks  in  good  order  possessed  as  to  its 

and  the  entire   ease,  made  it  perfectly  defective  condition,   saying:      "To  hold 

plain  what  agents  were  referred  to.  otherwise,  would  be  to  hold  that  a  corpo- 

*  Covey  V.  Hannibal  &  St.  J.  R.  Co.  ration,  whose  lines — as  we  know  from 

(1885)  86  Mo.  635.  the  record  in  the  present  case — extend 
6  The  keepers  of  a  camel  in  a  place  of  into  several   states   of   the   Union,   and 
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By  referring  to  chapters  lxi.-lsiv.,  post,  it  will  be  seen  that 
the  eases  involving  the  question  whether  an  employee  was  a  vice  prin- 
cipal are  divisible,  broadly  speaking,  into  two  main  classes.  In  one 
of  these  the  representative  character  of  the  employee  is  regarded  as 
being  determinable  by  the  rank  which  he  holds  in  his  master's  service. 
In  the  other,  his  rank  is  treated  as  immaterial,  and  the  master  is  held 
liable  or  not,  according  as  he  was  or  was  not  deputed  to  perform  one 
of  those  strictly  personal  duties  of  the  master  which  are  variously  de- 
nominated absolute,  non-delegable,  nonassignable,  or  nontransferable. 

a.  Superintendents  and  managers. — Adverting,  in  the  first  place, 
to  the  former  of  the  categories  of  vice  principals  just  mentioned,  it 
will  be  sufficient  for  present  purposes  to  state  that,  so  far  as  the 
American  courts  are  concerned,  there  is  complete  unanimity  upon  the 
point  that  the  master  is  chargeable  with  any  knowledge  possessed  by  a 
general  or  departmental  manager  or  superintendent  with  respect  to 
the  abnormal  condition  of  any  part  of  the  plant.* 


over  which  numerous  employees  are 
daily  carried,  is,  so  far  as  the  guarding 
of  its  track  is  concerned,  virtually  with- 
out a  representative  at  all.  It  would  be 
to  declare  that  to  be  law  which  is  con- 
sistent neither  with  reason  nor  sound 
policy,  and  the  evil  consequences  of 
which  it  is  easy  to  imagine.  But,  if 
this  be  not  the  correct  view,  and  if,  in 
the  present  case,  the  company  is  not 
affected  by  notice  to  Flynn  and  Foster, 
how,  it  may  be  asked,  could  notice 
affect  it?  Would  notice  to  an  executive 
officer  suffice?  And  if  so,  to  whom? 
We  are  at  a  loss  to  answer.  On  the 
other  hand,  let  it  once  be  settled  that 
the  humblest  watchman  who  walks  the 
track  is,  within  the  scope  of  his  em- 
ployment, the  representative  of  the  com- 
pany, that  he  has  eyes  to  see,  ears  to 
hear,  and  lips  to  communicate  to  his 
superiors  the  knowledge  he  acquires  as 
to  the  condition  of  the  track,  or  of  im- 
pending danger,  and  the  law  upon  this 
important  subject  will  be  placed  upon 
such  a  footing  as  that  none  can  misap- 
prehend, and  all  reasonable  men  must 
approve  it.  That  such  is  the  law  is 
clear,  we  think,  not  only  upon  reason, 
but  from  the  authorities  already  re- 
ferred to;  from  which  it  will  appear 
that,  in  cases  like  the  present,  the  prop- 
er inquiry  is  not  what  is  the  rank  of 
the  servant,  but,  does  he  represent  the 
company?  And  if  he  does,  then  the  re- 
sult is  the  same,  no  matter  whether  his 


rank  be  high  or  low, — whether  he  be  the 
president  of  the  company,  or  the  con- 
ductor of  a  train,  a  section  master,  or 
a  common  watchman." 

In  Sangamon  Coal  Min.  Go.  v.  Wig- 
gerhaus  (1887)  122  111.  279,  13  N.  E. 
648,  one  of  the  instructions  informed 
the  jury  that  if  they  believed  from  the 
evidence  that  an  agent  of  the  defendant 
whose  duty  it  was  to  adjust  said  door 
or  cause  the  same  to  be  adjusted  was 
notified  that  the  door  across  the  gang- 
way was  difficult  and  hard  to  open, 
then  such  notice  was  notice  to  defend- 
ant, etc.  The  defendant  contended  that 
notice  to  a  coservant  of  plaintiff  is  not 
notice  to  the  common  employer,  but  the 
court  said:  "We  do  not  think  it  im- 
portant to  discuss  the  doctrine  indicated 
by  the  objection  urged.  It  is,  we  think, 
sufficient  to  say  that,  when  a  duty  is 
imposed  upon  and  intrusted  to  an  agent 
by  a  corporation,  notice  to  such  agent 
of  matters  falling  within  his  line  of 
duty  is  notice  to  the  corporation.  The 
instruction,  we  think,  stated  the  rule 
correctly." 

s Eureka  Go.  v.  Bass  (1886)  81  Ala. 
200,  60  Am.  Rep.  152,  8  So.  216;  Big- 
gins V.  Williams  (1896)  114  Cal.  176, 
45  Pac.  1041;  Goggin  v.  D.  M.  Osborne 
&  Go.  (1896)  115  Cal.  437,  47  Pac. 
248;  Hanley  v.  California  Bridge  & 
Constr.  Co.  (1899)  127  Cal.  232,  47 
L.E,.A.  597,  59  Pac.  577;  Wilson  v. 
Willimantie  Linen  Co.  (1883)  50  Conn. 
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How  far  the  same  doctrine  can  be  said  to  prevail  in  England  since 
the  decision  in  Wilson  v.  Merry  *  is  open  to  some  doubt.  See  chap- 
ter Lxii.,  post. 

b.  Superior  servants  of  lower  grade  than  superintendents  — There 
are  also  decisions  in  which  the  knowledge  of  employees  of  a  lower 
grade  than  superintendents  has  been  held  imputable  to  the  master. 
These  embody  the  so-called  "superior  servant  doctrine"  (explained 
in  chapter  lxi.,  post.),  and,  so  far  as  they  rest  upon  that  doctrine, 
would  not  be  regarded  as  good  law  except  in  the  comparatively  small 
number  of  jurisdictions  which  have  adopted  it.  But,  as  will  be  seen 
from  the  memoranda  indicating  the  character  of  the  conditions  of 
which  the  servants  in  question  had  knowledge,  it  is  clear  that,  upon 

433,  47  Am.  Rep.  653;  Krogg  v.  Atlanta   (1877)   84  Pa.  419;  Rosenstiel  v.  Pitts- 
d  W.  P.  R.   Co.    (1886)    77  Ga.  202,  4    burg   B.    Co.    (1911)    230   Pa.   273,    33 

Am.  St.   Rep.  79;    Quincy  Coal  Co.  v.  L.R.A.(N.S.)    751,   79  Atl.   556;    Texas 

Hood    (1875)    77  111.  68,   12  Mor.  Min.  Mexican  B.  Co.  v.  Whitmore  (1883)   58 

Rep.  148;    Sivift  v.  Foster    (1896)    163  Tex.  276;    Connor  v.  SoAinders    (1894) 

III.  50,  44  N.  E.  837;  Ashley  Wire  Co.  9   Tex.   Civ.  App.   56,   29   S.   W.   1140; 

V.    Mereier    (1895)    61    III.    App.    485;  Missouri  P.   R.    Co.   v.   Patton    (1894) 

Louisville,  N.  A.  d  C.  R.  Co.  v.  Graham  — Tex.    Civ.   App.   — ,   25    S.   W.   339 

(1890)     124    Ind.    89,    24    N.    E.    668;  (1894)  —  Tex. —,  26  S.  W.  978;  Bo«;ers 

Ft.  Wayne  v.  Christie  (1900)    156  Ind.  v.    Union   P.   B.    Co.     (1885)     4    Utah, 

172,  59  N.  E.  385 ;  Missouri  P.  R.  Co.  v.  215,    7    Pac.    251 ;    Fleming    v.    North- 

Peregoy    (1887)    36   Kan.   424,   14  Pac.  em  Tissue  Paper  Mill  Co.    (1898)    135 

7;  Campbell  d  Z.  Co.  V.  Roediger  (1894)  Wis.  157,  15  L.R.A.(N.S.)    701,  114  N. 

78    Md.    601,    28    Atl.    901;     McCalVs  W.  841. 

Ferry  Power  Co.  v.   Price    (1908)    108  The  linowledge  of  one  who  customa- 

Md.   96,   69  Atl.   832;    Cooney  v.   Com-  rily  superintends  a  mill  in  the  absence 

monioealth  Ave.   Street  R.   Co.    (1907)  of  a   superior   ofiBcer   is   assimilated  to 

196  Mass.   11,   81  N.  E.   905 ;    Deweese  that  of  a  regular  superintendent.    Chap- 

V.  Meramec  Iron  Min.  Co.    ( 1895 )    128  man  v.  Southern  P.  Co.  ( 1895 )  12  Utah, 

Mo.  423,  31  S.  W.  110,  affirming  (1893)  30,  41  Pac.   551. 

54  Mo.  App.  476 ;  Nash  v.  Nashua  Iron  For    the    purposes    of   the    rule   here 

d  Steel  Co.   (1882)   62  N.  H.  406;  Cor-  under  discussion,  a.  captain  of  a  ship  is, 

coran  v.  Holbrook  ( 1875 )  59  N.  Y.  517,  by  some  courts,  treated  as  being  of  the 

17  Am.  Rep.  369;  Cone  v.  Delaware,  L.  same  grade  as  a  manager  of  a  business 

d  W.  B.  Co.    (1880)    81  N.   Y.  206,  37  on    land.      The   A.    Beaton    (1890)     43 

Am.  Rep.  491,  affirming  (1878)  15  Hun,  Fed.  592;  The  Norway  v.  Jensen  (1869) 

172;  Pantzar  v.  Tilly  Foster  Iron  Min.  52   III.   375    (defective   rigging). 

Co.    (1885)   99  N.  Y.  368,  2  N.  E.  24;  A    complaint    which    alleges    that    a, 

Kirby  v.  Montgomery  Bros.   (1909)   197  plaintiff  was  injured  by  the  negligence 

N.  Y.  27,  90  N.  E.  52 ;  Delaney  v.  Hilton  of    the    defendant's    superintendent,    in 

(1883)    18   Jones   &   S.   341;    Upton  v.  furnishing  for  the  plaintiff's  use  a  new- 

Bartlett   (1891)   37  N.  Y.  S.  R.  193,  13  ly   invented  blasting  powder,   "without 
N.  Y.  Supp.  451;  Schulz  v.  Bohe  (1893) .  first  informing  himself  whether  it  could 

4  Misc.  384,  53  N.  Y.  S.  E.  576,  24  N.  be  safely  used,"   is  not  demurrable  on 

Y.  Supp.  118 ;  Frazier  v.  Pennsylvania  the  theory  that  it  does  not  show  that  the 

R.  Co.   (1860)   38  Pa.  104,  80  Am.  Dec.  injury  was  caused  by  the  negligence  of 

467;   Caldwell  v.  Brown   (1866)    53  Pa.  the  defendant.     Spelman  v.  Fisher  Iron 

453;  Patterson  V.  Pittsburg  d  C.  R.  Co.  Co.    (1870)    56    Barb.    151 

(1875)    76  Pa.  389,  18  Am.  Rep.  412;  4  (1868)   L.  R.  1  H.  L.  Sc.  App.  Cas. 

Huntington    d    B.    T.    Mountain   R.    d  326,   19  L.  T.  N.   S.  30,   19   Enw    RuL 

Coal  Co.  V.  Decker   (1876)    82  Pa.  119,  Cas.  132.                                            "■ 
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the  facts,  all  these  cases  might  be  sustained  as  applications  of  the 
second  of  the  two  tests  of  vice  principalship  above  noted.^ 


B  A  roadmaster.  Thompson  v.  Ohi- 
oago,  M.  &  St.  P.  B.  Co.  (1883)  5  Mc- 
Crary,  542,  18  Fed.  239  (dangerous 
bank)  ;  McDermott  v.  Hannibal  &  St.  J. 
R.  Co.  (1881)  73  Mo.  516,  39  Am.  Rep. 
526  (1885)  87  Mo.  285  (incompetent 
servant). 

A  conductor.  Louisville,  H.  &  St.  L. 
R.  Co.  V.  Chandler  (1902)  24  Ky.  L. 
Rep.  998,  70  S.  W.  666,  rehearing  denied 
in  (1903)  24  Ky.  L.  Rep.  2035,  72  S.  W. 
805  (overloaded  cars)  ;  Mad  River  d 
L.  E.  R.  Co.  V.  Barher  (1856)  5  Ohio 
St.  541,  67  Am.  Dec.  312  (train  not  suf- 
ficiently manned)  ;  Louisville  &  N.  R. 
Go.  V.  Kenley  (1893)  92  Tenn.  207,  21 
S.  W.  326  ( defective  f ootrest  on  car ) . 

A  railway  engineer;  precise  functions 
not  stated.  Nashville  &  C.  R.  Co.  v. 
Elliott  (1860)  1  Coldw.  611,  78  Am. 
Dec.  506    (defective  bridge). 

A  division  superintendent  and  divi- 
sion engineer.  Illinois  C.  R.  Co.  v. 
Welch  (1869)  52  111.  183,  4  Am.  Rep. 
593    ( awning  dangerously  near  track ) . 

Engineer  and  foreman.  Allen  B. 
Wrisley  Co.  v.  Burke  (1903)  106  111. 
App.  30,  affirmed  in  203  111.  250,  67  N. 
E.  818  (defective  condition  of  boiler 
room). 

A  foreman.  Vance  v.  Monroe  Drug 
Co.  (1909)  149  111.  App.  499;  Hines  v. 
■Waltham  Mfg.  Co.  (1911)  208  Mass. 
282,  94  N.  E.  464;  Rogers  v.  Portland 
Lumber  Co.  (1909)  54  Or.  394,  103 
Pac.  514  (automatic  starting  of  ma- 
chinery). 

A  mine  captain.  Wiita  v.  Interstate 
Iron  Co.  (1908)  103  Minn.  303,  16 
L.R.A.(N.S.)  128,  115  N.  W.  169  (de- 
fective fuse ) . 

A  mine  boss.  Smith  v.  Garrison 
(1908)  32  Ky.  L.  Rep.  1278,  108  S.  W. 
293  (condition  of  mine) . 

A  mine  foreman.  Big  Five  Tunnel, 
Ore  Reduction  &  Transp.  Co.  v.  John- 
son (1908)  44  Colo.  236,  99  Pac.  63 
(customs  and  usages  of  the  men  under 
him). 

A  foreman  in  charge  of  the  under- 
ground work  of  a  mine.  Consolidated 
Coal  Co.  V.  Wombacher  (1890)  134 
111.  57,  24  N.  E.  627,  affirming  (1889) 
31  111.  App.  288  (defective  condition  of 
roof). 

A   foreman    in    charge    of   workmen. 


Union  Bridge  Co.  v.  Teehan  (1900)  92 
111.  App.  259   ( defective  machinery ) . 

A  foreman  of  a  gang  of  laborers. 
Sullivan  v.  Hannibal  &  St.  J.  R.  Co. 
(1891)  107  Mo.  66,  28  Am.  St.  Rep. 
388,  17  S.  W.  748    (defective  scaffold). 

Foreman  of  extra  gang  laying  rails. 
Franklin  v.  Missouri,  K.  cC-  T.  R.  Co. 
(1903)  97  Mo.  App.  473,  71  S.  W.  540 
( defective  maul ) . 

Foreman  of  switch  crews,  under  whose 
supervision  trains  are  made  up.  Reed 
V.  Burlington,  C.  R.  &  N.  R.  Co.  ( 1887 ) 
72  Iowa,  166,  2  Am.  St.  Rep.  243,  33 
N.  W.  451    (defective  cars). 

"A  foreman  or  person  in  general 
charge  of  the  business."  Bowring  v. 
Wilmington  Malleable  Iron  Co.  (1905) 
5  Penn.  Del.  594,  66  Atl.  369. 

A  foreman  in  charge  of  a  department. 
Cudahy  Packing  Co.  v.  Hays  (1906) 
74  Kan.  124,  85  Pac.  811  (defective 
meat  rack ) . 

A  section  foreman.  Clomers  v.  Wa- 
bash, St.  L.  &  P.  R.  Co.  (1886)  21  Mo. 
App.  213   (defective  lever  of  hand  car). 

An  employee  in  full  control  of  the 
work  of  building  a  culvert.  Kansas 
P.  R.  Go.  v.  Little  (1877)   19  Kan.  267. 

An  assistant  roadmaster  and  assistant 
foreman  in  control  of  a  trackman. 
Atchison,  T.  &  S.  F.  R.  Go.  v.  Napole 
(1895)  55  Kan.  401,  40  Pac.  669  (de- 
fective hand  car ) . 

An  assistant  foreman.  Lingren  v. 
William  Bros.  Boiler  Mfg.  Go.  (1910) 
112  Minn.  186,  127  N.  W.  626. 

An  assistant  foreman  of  planing  mill. 
Starnes  v.  Pine  Woods  Lumber  Co. 
(1908)   122  La.  284,  47  So.  607    (belt). 

Mill  foreman.  Kenny  v.  Marquette 
Cement  Mfg.  Co.  (1910)  243  111.  396, 
90  N.  E.  724    (defective  shaft). 

A  foreman  who  is  in  charge  of  the 
works,  and  who  hires  the  employees; 
precise  function  and  rank  not  stated. 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Midgett 
(1895)  1  Kan.  App.  138,  40  Pac.  995 
(defective  machinery). 

An  overseer  of  the  yards  of  a  stock 
companj'.  Union  Stock  Yards  Go.  v. 
Larson  (1893)  38  Neb.  492,  56  N.  W. 
1079   (defective  drawhead). 

A  mate  of  a  ship.  The  Carolina 
(1886)  30  Fed.  199  (defective  rope); 
The  Ethelred  (1899)  96  Fed.  446  (de- 
fective rope)  ;   The  Phosnix    (1888)    34 
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c.  Servants  furnishing  or  maintaining  inorganic  instrumentali- 
ties.— The  cases  cited  in  the  subjoined  note  proceed  upon  the  doc- 
trine that  the  master  is  affected  with  the  knowledge  of  any  employee 
who  is  intrusted  with  the  discharge  of  any  duty  incident  to  the  fur- 
nishing or  maintenance  of  suitable  instrumentalities  of  the  inorganic 
class.^  The  facts  involved  will  be  more  fully  stated  in  chapter 
Lxiv.,  post. 


Fed.  760  (defective  hoisting  appar- 
atus). 

A  wire  cliief.  Texarkana  Teleph.  Co. 
V.  Pemberton  (1908)  86  Ark.  329,  171 
S.  W.  257  (dangerous  condition  of 
wires ) . 

Car  inspector.  Chicago  ti  A.  R.  Co. 
V.  Walters  (1905)  217  111.  87,  75  N.  E. 
441,  affirming  (1905)  120  111.  App. 
152   ( defective  coupling ) . 

A  pit  boss.  Cabin  Branch  Min.  Co. 
V.  Hutchinson  (1911)  112  Va.  37,  70  S. 
E.  480. 

The  knowledge  of  the  keeper  of  » 
water  tank  and  pumping  house,  who 
is  the  sole  representative  of  the  master 
at  the  water  station,  is  the  knowledge 
of  the  master.  Shemwell  v.  Owensboro 
<t  N.  B.  Go.  (1904)  117  Ky.  556,  78  S. 
W.  448. 

In  Chicago  &  N.  W.  R.  Go.  v.  Jack- 
son (1870)  55  111.  492,  8  Am.  Rep.  661, 
it  was  held  that,  as  employees  having 
charge  of  the  inspection  and  repair  of 
railway  cars  are  superior  in  authority 
to  a  brakeman,  he  cannot  be  prejudiced 
by  their  negligence,  and  notice  to  them 
of   a  defect  is  notice  to   the  company. 

In  Chicago  d  E.  I.  R.  Go.  v.  Rung 
<1882)  104  111.  641,  it  was  held  that  a 
jury  might  properly  find  a  railroad 
company  liable  for  an  injury  caused  by 
a  defect  in  an  engine  which  had  been 
frequently  reported  by  the  engineer  to 
his  immediate  superior,  the  court  tak- 
ing the  ground  that,  upon  the  principle 
that  everyone  is  presumed  to  do  his 
duty,  it  was  reasonable  to  assume  that 
through  the  foreman  the  company  ob- 
tained the  requisite  notice,  whether  he 
had  immediate  charge  of  the  machinery 
or  not. 

In  Texas,  an  employee  with  power  to 
hire  and  discharge  hands,  and  to  exer- 
cise the  control  over  them  by  which 
that  power  is  customarily  accompanied, 
is  deemed  a  vice  principal,  not  merely 
for  the  purpose  of  receiving  notice  of 
the  incompetency  of  his  own  subordi- 
nates, with  a  view  to  the  protection  of 


other  employees  (see  next  note),  but 
also  for  the  purpose  of  ascertaining  the 
condition  and  quality  of  the  appliances 
with  which  they  are  required  to  work, 
and  guarding  those  subordinates  them- 
selves against  injury  therefrom.  Texas 
Mexican  R.  Co.  v.  Whitnwre  (1883)  58 
Tex.  276;  Connor  v.  Saunders  (1894)  9 
Tex.  Civ.  App.  56,  29  S.  W.  1140;  In- 
ternational &  G.  N.  R.  Co.  V.  Smith 
(1895)  —  Tex.  Civ.  App.  — ,  30  S.  W. 
501. 

A  railroad  company  is  chargeable 
with  knowledge  that  its  employees  ha- 
bitually violated  a  promulgated  rule, 
when  such  fact  is  known  to  the  divi- 
sion superintendent.  Galveston,  E.  &  8. 
A.  R.  Co.  V.  Stinkard  (1897)  17  Tex. 
Civ.  App.  585,  44   S.  W.  35. 

A  complaint  as  to  the  incompetency 
and  inexperience  of  a  eoservant,  made 
to  an  employee  having  direction  of  the 
work  of  the  complainant  and  certain 
other  switchmen,  but  having  no  author- 
ity to  employ  annd  discharge  any  em- 
ployee, will  not  affect  the  company  with 
notice,  so  as  to  render  it  liable  for  per- 
sonal injuries  sustained  by  the  com- 
plainant because  of  such  inexperience 
and  incompetency.  Galveston:  B.  &  S. 
A.  R.  Co.  V.  Mckols  (1894)  7  Tex.  Civ. 
App.  429,  26  S.  W.  1117. 

6  Northern  P.  R.  Co.  v.  Herbert 
(1885)  116  U.  S.  642,  29  L.  ed.  755,  6 
Sup.  Ct.  Rep.  590;  Texas  &  P.  R.  Co.  v. 
Thompson  (1895)  17  C.  C.  A.  524,  30 
U.  S.  App.  549,  70  Fed.  944;  Eureka 
Co.  V.  Bass  (1886)  81  Ala.  200,  60  Am. 
Rep.  152,  8  So.  216 ;  Elledge  v.  National 
City  d  0.  R.  Co.  (1893)  100  Cal.  282, 
38  Am.  St.  Rep.  290,  34  Pac.  720,  re- 
hearing denied  in  34  Pac.  852;  Vfilson 
V.  Willimantio  Linen  Co.  (1883)  50 
Conn.  433,  47  Am.  Rep.  653;  Toledo,  W. 
d  W.  R.  Co.  V.  Fredericks  (1874)  71  111. 
294;  Hess  v.  Rosenthal  (1896)  160  111. 
621,  43  N.  E.  743;  Chicago  d  N.  W.  R. 
Co.  V.  Jackson  (1870)  55  111.  492,  8 
Am.  Rep.  661;  Chicago  d  A.  R.  Co.  v. 
Scanlon   (1897)    170  111.  106,  48  N.  E. 
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d.  Servants  having  power  to  hire  and  discharge  other  servants. — 
It  is  agreed' by  all  the  American  courts  that,  where  an  employee  is  in- 


826;  QoUie  v.  Werner  (1894)  151  111. 
551,  38  N.  E.  95;  Falkenau  v.  Abraham- 
son  (1896)  66  111.  App.  352;  Consoli- 
dated Coal  Go.  V.  Scheiber  (1896)  65 
III.  App.  304;  Indiana,  I.  &  I.  R.  Co.  v. 
Snyder  (1895)  140  Ind.  647,  39  N.  B. 
912;  Ohio  &  M.  R.  Co.  v.  Stein  (1894) 
140  Ind.  61,  39  N.  E.  246;  Terre  Hau-te 
<f  /.  R.  Co.  V.  Fowler  (1900)  154  Ind. 
«82,  48  L.R.A.  531,  56  N.  E.  228;  Looke 
V.  Sioux  City  &  P.  R.  Co.  (1877)  46 
Iowa,.  109;  McGhee  v.  Bell  (1897),  — 
Ky.  — ,  38  S.  W.  702  (reversed  on  re- 
hearing in  19  Ky.  L.  Rep.  267,  39  S.  W. 
823,  but  merely  on  the  ground  that  the 
evidence  showed  that  the  servant  was 
fully  aware  of  the  danger,  and  volun- 
tarily used  the  appliance  at  his  own 
risk)  ;  Gamphell  Coal  Min.  Co.  v.  Smith 
(1909)  —  Ky.  — ,  115  S.  W.  256;  Mat- 
tise  V.  Consumers'  Ice  Mfg.  Go.  (1894) 
46  La.  Ann.  1535,  49  Am.  St.  Eep.  356, 
16  So.  400;  Cowan  v.  Umbagog  Pulp 
Co.  (1897)  91  Me.  26,  39  Atl.  340; 
Anderson  v.  Michigan  C.  R.  Co.  (1895) 
107  Mich.  591,  65  N.  W.  585;  Ashman 
V.  Flint  &  P.  M.  R.  Co.  (1892)  90  Mich. 
567,  51  N.  W.  645;  Lyttle  v.  Chicago  & 
W.  M.  R.  Co.  (1890)  84  Mich.  289,  47 
N.  W.  571;  Burnside  v.  Novelty  Mfg. 
•Co.  (1899)  121  Mich.  115,  79  N.  W. 
1108;  Ihitzi  v.  Qeisel  (1886)  23  Mo. 
App.  676;  Brothers  v.  Gartter  (1873) 
52  Mo.  372,  14  Am.  Eep.  424;  Leuns  v. 
-St.  Louis  &  I.  M.  R.  Co.  (1875)  59  Mo. 
495,  21  Am.  Rep.  385;  Hollenbeck  v. 
Missouri  P.  R.  Go.  (1897)  141  Mo.  97, 
38  S.  W.  723,  41  S.  W.  887;  Porter  v. 
Hannibal  &  St.  J.  R.  Go.  (1879)  71  Mo. 
66,  36  Am.  Rep.  454;  Wellman  v.  Ore- 
gon Short  Line  &  V.  N.  R.  Go.  (1892) 
21  Or.  530,  28  Pac.  625;  Govey  v.  Ean- 
rnbal  &  St.  J.  R.  Co.  (1885)  86  Mo. 
^35;  Yan  Steenburgh  v.  Thornton 
(1895)  58  N.  J.  L.  160,  33  Atl.  380; 
Gerrillos  Coal  R.  Co.  v.  Deserant  (1897) 
•9  N.  M.  49,  49  Pac.  807 ;  Kain  v.  Smith 
(1882)  89  N.  Y.  375;  Rima  v.  Rossie 
Iron  Works  (1890)  120  N.  Y.  433,  24  IST. 
E.  940;  Cage  v.  Delaware,  L.  &  W.  R. 
■Co.  (1878)  14  Hun,  446;  Larkin  v. 
Washington  Mills  Co.  (1899)  45  App. 
Div.  6,  61  N.  Y.  Supp.  93;  Missouri  P. 
R.  Go.  V.  Sasse  (1893)  —  Tex.  Civ. 
App.  — ,  22  S.  W.  187 ;  Gunningham,  v. 
Union  P.  R.  Co.  (1885)  4  Utah,  206, 
7  Pac.  795;  Davis  v.  Central  Vermont 


R.  Go.  (1882)  55  Vt.  84,  45  Am.  Rep. 
590;  Baltimore  &  0.  R.  Co.  v.  Mc- 
Kenzie  (1885)  81  Va.  71;  Skidmore  v. 
West  Virginia  &  P.  R.  Co.  (1895)  41 
W.  Va.  293,  23  S.  E.  713;  Riley  v. 
West  VirgirUa  C.  &  P.  R.  Co.  (1885)  27 
W.  Va.  145;  Sohultz  v.  Chicago,  M.  & 
St.  P.  R.  Go.  (1879)  48  Wis.  375,  4  N. 
W.  399;  Bessex  v.  Chicago  &  N.  W.  R. 
Co.  (1878)  45  Wis.  477;  Wysocki  v. 
Wisconsin  Lakes  Ice  &  Cartage  Co. 
(1904)    121  Wis.  96,  98  N.  W.  950. 

In  Brabbits  v.  Chicago  &  N.  W.  R.  Co. 
(1875)  38  Wis.  289,  an  action  against 
a  railroad  company  for  injuries  sus- 
tained by  a  brakeman  while  coupling 
cars,  owing  to  a  defect  in  the  engine, 
the  following  instruction  was  held  cor- 
rect: "If  the  company  had  any  indi- 
vidual in  their  service  whose  duty  it 
was  made  by  the  company  itself  to  take 
cnarge  of  the  repairs  of  engines,  to 
whom  engineers  were  to  report  when 
engines  became  out  of  repair,  and  whose 
duty  it  was  made  by  the  company  to 
act  on  such  reports, — to  see  that  the 
engines  were  put  in  repair, — I  must  in- 
struct you  that,  if  such  notice  was 
given  to  any  person  thus  acting  in  be- 
half of  the  defendant  in  this  case,  such 
notice  is  good  notice  to  the  company." 

In  Johnson  v.  Missouri  P.  If.  Co. 
(1888)  96  Mo.  340,  9  Am.  St.  Rep.  351, 
9  S.  W.  790,  it  was  insisted  that  the 
trial  judge  erred  in  overruling  defend- 
ant's objection  to  the  reception  of  the 
evidence  of  two  blacksmiths,  Smith  and 
Hardy,  which  tended  to  show  that  the 
hammer  which  caused  the  injury  had 
not  been  repaired  with  reasonable  skill. 
But  the  Court  said:  "The  petition  al- 
leges that  the  hammer  in  question  had 
been  repaired  at  defendant's  own  shops, 
and  it  was  owing  to  the  imperfect  and 
brittle  condition  and  flaws  in  the  ham- 
mer negligently  furnished  him  that 
plaintiff  was  injured.  Under  these  aver- 
ments the  evidence  was  admissible,  and 
also  as  bearing  upon  the  question  of 
defendant's  knowledge  as  to  the  defec- 
tive condition  of  the  hammer,  the  re- 
pair of  it  having  been  made  or  done  by 
defendant's  agent,  in  its  repair  shops, 
thus  making  the  knowledge  of  the  agent 
the  knowledge  of  its  principal ;  and  in 
this  respect  this  case  is  distinguished 
from  the  case  of  Outridge  v.  Missouri 
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vested  witi  the  power  to  appoint  and  remove,  promote  and  degrade, 
other  servants,  any  knowledge,  actual  or  constructive,  which  he  may 
possess  as  to  their  incompetency  is  imputed  to  the  master.''  This- 
principle  has  lately  been  declared  to  be  applicable  also  to  the  case  of 
an  officer  entitled  to  suspend  a  servant  of  the  company  temporarily.* 
On  the  other  hand,  a  master  is,  in  most  states,  not  chargeable  with  the 

P.  B.  Co.  (1887)  94  Mo.  468,  4  Am.  St.  (1896)   19  C.  C.  A.  623,  43  U.  S.  App. 

Rep.  392,  7  S.  W.  476."  113,  73  Fed.   634.     The  court  said,  oa 

It  has  been  held  that  an  injured  serv-  the    contention    that    knowledge    must 

ant  cannot  recover,  where,  so  far  as  the  have  been  brought  home  to  the  division 

evidence    goes,    the    employee    through  superintendent   or    to   the   superintend- 

whom  it  is  sought  to  impute  notice  to  ent  of  motive  povper,  whose  office  was 

the  master  might  have  been  merely  a  several     hundred     miles     distant:     "It 

workman  sent  to  repair  one  particular  would  be  exceedingly  difficult  to  bring 

defect.     Illinois   0.   R.   Co.   v.  Barslow  home  in  any  way  the  knowledge  of  an 

( 1901 )  94  111.  App.  206.    But  there  does  engineer's    incompetency    to    these    two 

not  seem  to  be  any  reason  why  the  ab-  officers,  under   the   circumstances.     For 

solute   quality   of   the   master's   obliga-  the  safety  of  the  road,  the  company  was 

tions  should  not  be  conceived  to  attach  obliged  to  intrust  to  many  other  agenta 

to  such  a  piece  of  work.  than  those  mentioned  the  power  to  sus- 

A  mine  operator  is  chargeable  with  pend  incompetent  servants,  in  order 
knowledge  of  his  timberman  who  has  that  the  company's  property,  and  the- 
made  repairs  in  the  mine.  Tennicot  v.  persons  whose  lives  were  in  its  cus- 
Komfc  Bros.  Coal  &  Coke  Co.  (1910)  158  tody,  should  not  be  exposed  to  extra- 
Ill.  App.  549.  ordinary    dangers.      Clearly,    the    men 

"^Illinois  C.  R.  Co.  v.  Jewell    (1867)  whose  duty  to  the  company  it  was  to 

46  111.  99,  92  Am.  Dec.  240;  Pittsburgh,  exercise  this  power  were  those  through 

Ft.  W.  <f  C.  R.  Co.  V.  Ruby   (1871)   38  whom  the   company   sought   its   knowl- 

Ind.  294,  322,   10  Am.  Rep.  Ill;   Bub-  edge  of  the  manner  in  which  its  serv- 

bard  v.  Harrison   (1871)    38  Ind.  323;  ants    were     discharging     their     duties. 

Cherokee  &  P.  Coal  &  Min.  Co.  v.  Dick-  They  were  agents  for  the  very  purpose 

son   (1900)    10  Kan.  App.  391,  61  Pac.  of  discovering  habitual  negligence,  and 

450;   Oilman  v.  Eastern  R.  Co.    (1866)  of  preventing  danger  from  its  presence, 

13  Allen,  433,  90  Am.  Dec.  210;   Max-  when  discovered  by  immediate   suspen- 

well  V.  Banruibal  &  St.  J.  R.  Co.  (1884)  sion.      We    entirely    concur    with    the 

85  Mo.  95;   McDermott  v.  Hannibal  &  court  below  in  holding  that  an   officer 

St.  J.  R.  Co.  (1885)  87  Mo.  285;  Fran-  entitled   to   suspend    a   servant    of   the 

cis  V.  Kansas  City,  St.  J.  &  C.  B.  R.  Co.  company  temporarily  is  an  officer  who 

(1895)    127  Mo.  658,  28  S.  W.  842,  30  has  authority  to  receive  notice  for  the 

S.  W.  129;  Laning  v.  Neio  York  C.  R.  company    of    the    incompetency    of    the 

Co.   (1872)   49  N.  Y.  521,  10  Am.  Rep.  person  to  be  suspended.    If,  as  was  tes- 

417;  Chapman -v.  Erie  R.  Co.  (1874)  55  tified  to,   Fitzgerald,   the  yard  master, 

N.  Y.  579;  Baulec  v.  New  York  &  H.  had  power  to  suspend  the  engineer  from 

R.  Co.  (1874)  59  N.  Y.  356,  17  Am.  Rep.  a  further  discharge  of  his  duties  when 

325;  Baird  v.  New  York  C.  &  E.  R.  R.  he  found  that  he  was  intoxicated,  if  the 

Co.    (1901)    64  App.  Div.  14,  71  N.  Y.  master  mechanic  had  the  power  to  sus- 

Supp.    734;    Texas    Mexican   R.    Go.   v.  pend   an  engineer   pending   inquiry   for 

Whitmore    (1883)    58    Tex.    276;    Mis-  any  dereliction  of  duty,if  the  train  mas- 

souri  P.  R.  Co.  v.  King   (1893)   2  Tex.  ter  had  the  same  power, — then  all  these 

Civ.  App.  122,  20  S.  W.  1014,  23  S.  W.  officers   were   persons   whose   knowledge 

917;  Core  v.  Ohio  River  R.  Co.   (1893)  of  the  incompetency  of  employees  under 

38  W.  Va.  456,  18  S.  E.  596;  Kamp  v.  their  supervision  was  the  knowledge  of 

Coxe  Bros.   (1904)    122  Wis.  206,  99  N.  the  company,  and  the  failure  on  their 

W.  366;  Johnson  v.  St.  Paul  &  W.  Coal  part  to  use  due  diligence  in  observing 

Co.    (1906)    126  Wis.  492,  105   N.  W.  the   competency   and   sobriety   of  those 

1048.  whom  it  was  their  duty  to  suspend  for 

8  Baltimore  &  0.  R.  Co.  v.  Benthorne  incompetency  or  inebriety  was  the  neg- 


§  1052]  KNOWLEDGE  AS  ELEMENT  OF  LIABILITY.  2777 

knowledge  of  an  employee  who  has  no  power  to  dismiss  the  incompe- 
tent employee.'  But  the  rule  is  otherwise  in  at  least  one  of  the 
states  in  which  the  "superior  servant  doctrine"  is  applied." 

e.  Servcmts  whose  duty  is  restricted  to  reporting  defects. — ■ 
The  fact  that  the  employee  with  whose  knowledge  it  is  attempted  to 
charge  the  master  was  not  under  any  duty  to  report  the  delinquen- 
cies of  an  incompetent  employee  was  adverted  to  as  one  of  the  ele- 
ments which  tended  to  show,  in  a  case  already  cited,  that  he  was 
not  a  vice  principal. ^^  But  whether  the  mere  possession  of  that  pow- 
er will  constitute  him  an  agent  of  the  master,  so  far  as  to  render  the 
latter  chargeable  with  his  knowledge,  seems  to  have  never  been  di- 
rectly determined.  In  view  of  the  functions  of  such  an  employee,  it 
seems  difficult  to  contend  that  he  is  not  a  vice  principal.*^ 

As  to  the  circumstances  under  which  the  knowledge  of  certain  em- 
ployees that  a  rule  is  habitually  violated  will  be  held  to  justify  the 
inference  that  the  rule  is  virtually  abrogated,  see  chapter  slviii., 
post. 

ligence  of  the  company.    This  obligation  such  engineer's  incapacity  is  imputed  to 

of  a  railway  company  to  use  due  dili-  the   company,   although   he  has   no   au- 

gence  in  the  selection  and  retention  of  thority   to    discharge    him.     East    Ten- 

its  employees  is  one  which,  in  view  of  nessee,  V.  &  0.  K.  Go.  v.  Wright  (1897) 

the  assumption  of  risk  by  the  employ-  100  Tenn.  56,  42  S.  W.  1065. 
ees    of   any   casual    negligence   of   their        n  Smith  v.  St.  Louis  &  S.  F.  R.  Co. 

fellow  servants,  it  is  most  important  to  (1899)    151  Mo.  391,  48  L.E.A.  368,  52 

maintain,  and  it  should  not  be  frittered  S.  W.  378. 

away   by   limiting   those   whose   knowl-        12  Under    the    "consociation"    theory 

edge  shall  be  the  knowledge  of  the  com-  (see  chapter  LX.,  post),  a  night  watcher 

pany  to  one  or  two  officers   so  far  re-  employed  by  a  railroad  company  to  note 

moved   from   possible   knowledge   as   to  and    report    upon    the    conduct    of    the 

make  it  a  hopeless  task  to  bring  the  foreman  of  a,  night  crew  whose  duty  it 

incompetency    of    subordinate    servants  is  to  make  up  trains  is  a  fellow  servant 

to  their  notice."  with  the  foreman.     Chicago  d  E.  I.  B. 

9  Smith  V.  St.  Louis  &  S.  F.  R.  Co.  Go.  v.  Qea/ry  (1884)  110  111.  383.  But 
(1899)  151  Mo.  391,  48  L.R.A.  368,  the  doctrine  of  non-delegable  duties  was 
52  S.  W.  378  (head  hostler  of  railway  not  referred  to.  The  decision  in  Eoiod 
roundhouse);  Baltimore  Elevator  Go.  v.  Mississippi  C.  R.  Co.  (1874)  50  Miss. 
V.  Neat  (1886)  65  Md.  438,  5  Atl.  338  178,  that  a  conductor  is  a  fellow  serv- 
( captain  of  tugboat  belonging  to  an  ant  of  a  section  foreman,  whose  duty 
elevator  company )  ;  Reiser  v.  Permsyl-  it  was  to  report  defects  in  the  track, 
vania  Co.  (1892)  152  Pa.  39,  34  Am.  St.  necessarily  implies  that  the  court  con- 
Eep.  620,  25  Atl.  175  (train  despatch-  sidered  that  notice  to  the  latter  was  not 
er. )  notice  to  the  company.    But  here  again 

10  In  Tennessee  it  has  been  held  that,  the  theory  of  non-delegable  duties  was 
as  a  conductor  is  the  immediate  supe-   not  considered  by  the  court. 

rior  of  the  engineer,  his  knowledge  of 


CHAPTEE  XLIV. 

DUTY  OF  INSPECTION. 

1053.  Introductory. 

A.  Duty  at  the  time  when  the  instrumentalities  abe  fibst  beouqht  into 

USB. 

1054.  Rule  where  the  employer  is  himself  the  manufacturer  of  the  instru- 

mentality. 

1055.  Rule  where  the  instrumentality  is  procured  by  purchase  or  other- 

wise from  another  person. 

B.  Duty  op  inspection  wheu:  the  instbumentalities  are  in  use. 

1056.  Generally. 

1057.  Evidential  prerequisites  to  the  maintenance  of  an  action  based  on 

the  failure  to  inspect. 

1058.  No  negligence  imputable  where  a  defect  is  not  discoverable  by  a 

reasonably  careful  inspection. 

1059.  Culpability  usually  inferable  where  the  master  has  made  no  inspec- 

tion of  an  instrumentality. 

1060.  With  what  frequency  inspections  should  be  made. 

1061.  Specific  circumstances  putting  an  employer  upon  inquiry  as  to  the 

condition  of  instrumentalities. 
a.  External  appearance  of  instrumentality. 
6.  Unsatisfactory    operation    of    instrumentalities    prior    to    the 

accident. 

c.  Length  of  time  an  instrumentality  has  been  in  use. 

d.  Operation  of  physical  laws. 

e.  Accidents  subjecting  instrumentalities  to  extraordinary  strains. 
/.  Inexperience  of  employees  who  erected  an  appliance. 

1062.  Sufficiency  of  the  inspection;  generally. 

1063.  Nature  of  the  inspection  required. 

1064.  Limits  of  the  master's  duty  in  regard  to  inspection. 

1065.  Common  usage  as  a  test  of  the  adequacy  of  an  inspection. 

1066.  Duty  of  inspection  with  regard  to  conditions  arising  from  the  prog- 

ress of  the  work. 

1067.  Inspection  by  parties  other  than  the  proprietor  himself,  efi'ect  of. 

a.  Public  ofiicials. 
6.  Manufacturer. 
o.  Another  employer. 
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As  to  the  liability  for  negligent  inspection,  so  fax  as  it  depends  up- 
on the  quality  of  the  duty,  as  being  delegable  or  non-delegable,  see 
chapters  i^iv.,  B,  lxv.,  D,  post. 

As  to  the  duty  of  inspection  under  statutes,  see  chapter  lxxiv., 
post. 

1053.  [151]  Introductory.— The  rule  stated  under  its  positive  and 
negative  forms  in  §§  1024,  1025,  ante — viz.,  that  a  master  is  or  is 
not  chargeable  with  the  consequences  of  knowledge,  according  as  he 
or  his  agents  could  or  could  not  have  obtained  it  by  the  exercise  of 
ordinary  care, —  casts  upon  him,  in  some  instances,  a  duty  of  a  much 
more  stringent  and  onerous  character  than  that  of  taking  notice  of 
those  abnormally  dangerous  conditions  which,  in  this  branch  of  the 
law  of  negligence,  are  designated  by  some  such  term  as  obvious,  palpa- 
ble, apparent,  and  the  like.  The  standard  of  ordinary  care  is  fre- 
quently not  deemed  to  be  .satisfied  unless  he  also  obtains  knowledge 
of  any  abnormal  conditions  which  are  discoverable  by  a  formal  in- 
spection, made  for  the  express  purpose  of  ascertaining  whether  they 
exist,  and  as  minute  and  searching  as  a  reasonably  cautious  man, 
mindful  of  the  safety  of  his  servants,  may  be  supposed  to  deem  proper 
under  the  circumstances. 

The  extent  and  character  of  the  master's  duty  to  inspect  his  plant 
depend  upon  somewhat  different  considerations,  according  as  it  is 
predicated  of  the  time  when  that  plant  is  first  brought  into  use,  or  of 
some  subsequent  time.  It  will,  therefore,  be  necessary  to  segregate 
the  two  classes  of  cases  thus  indicated. 

A.  Duty  at  the  time  when  the  instrumentalities  abe  fiest 

BEOUGHT  INTO  USE. 

1054.  [152]  Rule  where  the  employer  is  himself  the  manufacturer 
of  the  instrumentality. — It  is  well  settled  that  a  master  who,  himself, 
manufactures  and  supplies  an  instrumentality  is  chargeable  with 
such  knowledge  of  its  defects  as  ordinary  care  during  such  manufac- 
ture would  have  disclosed.^  Manifestly,  the  responsibility  which  is 
thus  assumed  to  come  into  existence  continues  as  long  as  the  defects 

IStcmdard  Oil  Co.  r.  Bowker  (1895)  burn,  Ch.  J.  (structure) ;  Foley  v.  Web- 

141   Ind.    12,   40   N.   B.    128    (ladder);  ster   (1892)   2  B.  C.  138,  affirmed  in  21 

Termessee  Coal,  I.  &  R.  Co.  v.  Currier  Can.  S.  C.   580    (defective  roUway  and 

(1901)    47   C.   C.  A.   161,   108  Fed.   19  choclc  bloclo  in  a  sawmill), 

(car  in  a  mine)  ;  Atchison,  T.  &  8.  F.  R.  The  case  is  for  the  jury  where  a  mine 

Co.  V.   Carey    (1897)    58  Kan.   815,  49  owner,  in  constructing  a  gangway  into 

Pac.  662  (machinery)  ;  Feltham  v.  Eng-  his  mine,  did  not  examine  the  roof  for 

land  (1865)  4  Fost.  &  F.  460,  per  Cock-  loose  and  fractured  pieces  of  coal,   so 
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remain  unremedied,  irrespective  of  whether  the  instrumentality 
was  or  was  not  properly  inspected  after  being  put  into  use.*  This 
is  apparently  all  that  is  meant  by  the  language  used  in  some  cases 
to  the  effect  that,  where  negligence  in  the  original  construction  of  an 
instrumentality  is  established,  it  is  not  necessary  to  show  that  the 
master  had  notice  of  its  dangerous  condition.*    That  there  was  negli- 


that  they  might  be  removed.  Vanesse 
V.  Catshurg  Coal  Co.  (1893)  159  Pa. 
403,  28  Atl.  200. 

A  railroad  company,  it  has  been  said, 
is  properly  held  liable  where  a  brake- 
man  was  killed  owing  to  the  fracture  of 
a  brake  rod,  in  which  the  evidence 
shows  there  was  a  crack  or  flaw  at  the 
point  where  it  passed  through  the  clasp 
which  is  attached  to  the  top  of  the 
car,  and  that  the  defect  existed  when 
the  rod  was  originally  placed  in  the 
ear.  Hickman  v.  Missouri  P.  B.  Co. 
(1886)  22  Mo.  App.  344.  The  report 
does  not  state  whether  the  company 
was  the  manufacturer  of  its  own  cars 
or  not,  and  it  is  therefore  doubtful 
whether  this  case  belongs  to  this  cate- 
gory or  the  following. 

In  Daly  v.  Lee  (1899)  39  App.  Div. 
188,  57  N.  Y.  Supp.  293,  a  distinction 
was  noted  between  cases  where  a  master 
has  furnished  tools  of  apparently  good 
quality  manufactured  by  others,  and 
eases  where  the  tools  are  furnished  by 
a  master  who  has  knowledge  of  the 
defective  quality  of  the  material  used. 

^  McGar  v.  National  &  P.  Worsted 
Mills  (1901)  22  R.  I.  347,  47  Atl.  1092; 
Stock  V.  Le  Boutillier  (1897)  19  Misc. 
112,  43  N.  Y.  Supp.  248,  aflTirming 
(1896)  18  Misc.  349,  41  N.  Y.  Supp. 
649. 

This  distinction  is  also  referred  to  in 
Greenleaf  v.  Illinois  C.  R.  Co.  (1870) 
29  Iowa,  14,  4  Am.  Rep.  181,  where 
the  court  said:  "If  this  car  was  want- 
ing in  the  appliances  referred  to  by 
plaintiff,  at  the  time  of  its  construc- 
tion, and  so  continued  when  put  and 
used  upon  the  road,  it  would  not  be 
necessary  to  show  further  notice  or 
knowledge  thereof  on  defendant's  part, 
or  that  of  its  agents,  in  order,  thus 
far,  to  fix  liability."  See  also  the  ex- 
tract from  the  opinion  in  Vosburgh  v. 
Lake  Shore  £  M.  S.  R.  Go.  (1884)  94 
N.  y.  374,  46  Am.  Rep.  148,  in  note 
9  of  the  following  section. 

a  Crown  Coal  Co.  v.  Hiles  (1892)  43 
111.  App.   310,  citing  Alexander  v.  Mt. 


Sterling  (1874)  71  111.  369,  where  the 
court  said:  "For  the  proper  construc- 
tion of  this  sidewalk,  it  is  not  denied 
the  town  authorities  were  responsible. 
They  should  see  to  it  that  such  struc- 
tures are  properly  made,  and  reason- 
ably safe;  and  they  must  be  kept  so. 
They,  being  the  projectors  of  them  and 
the  builders  of  them,  are,  in  law,  held 
to  a  knowledge  of  their  original  con- 
dition. It  would  be  absurd  to  say  they 
must  have  notice  of  the  original  de- 
fect, when  they  themselves  are  the  au- 
thors of  the  defect.  Why  notice  to  a 
party  of  original  defects  in  a  work  he 
is  bound  to  make  safe  and  reasonably 
free  from  defects?  The  toM'n  being  in 
fault  at  the  outset,  no  notice  was  neces- 
sary." 

In  Chicago  &  A.  R.  Co.  v.  Maroney 
(1897)  170  111.  520,  62  Am.  St.  Rep. 
396,  48  N.  E.  953,  affirming  (1896)  67 
111.  App.  618,  the  court  said:  "If  the 
scaffold  had  been  properly  constructed, 
and  had  become  unsafe  by  reason  of 
a  defect  subsequently  arising,  the  doc- 
trine that  the  liability  of  the  appellant 
company  depended  upon  notice  of  such 
subsequent  defect  might  have  had  ap- 
plication; but  not  so  when  the  defect 
occurs  by  reason  of  the  failure  of  the 
appellant  company  to  discharge  the 
duty  cast  upon  it  by  law,  of  providing 
a  safe  place  for  the  appellee  to  work. 
If  it  omitted  its  duty  in  this  regard, 
no  rule  of  law  required  it  should  be 
notified  of  its  own  failure  before  it 
should  be  deemed  answerable  for  in- 
juries resulting  from  such  failure." 

InMcBeath  v.  Rawle  (1900)  93  111. 
App.  212,  an  instruction  to  the  effect 
that,  where  a  scaffold,  properly  con- 
structed, has  become  unsafe  by  reason 
of  defects  subsequently  arising,  the  lia- 
bility of  the  master  depends  on  notice 
of  such  subsequent  defect,  wa3  held 
to  be  rightly  refused  as  misleading, 
where  the  defect  existed  at  the  time 
when  the  scaffold  was  first  erected. 

Illinois  C.  R.  Co.  v.  Harris  (1894) 
53  111.  App.  592,  held  that  the  rule  that. 
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gence  in  the  construction  implies,  ex  hypothesi,  that  there  were  ab- 
normally dangerous  conditions  which  were  or  ought  to  have  been 
discovered.  But,  if  this  be  the  actual  position  of  the  court,  the  phrase- 
ology used  is  not  very  apt  for  the  purpose  of  conveying  the  real  con- 
ception on  which  the  decisions  are  based. 

In  cases  where  the  evidence  tends  to  show  that  the  dangerous  con- 
ditions supervened  subsequently  to  the  time  when  the  instrumen- 
tality was  put  into  use,  it  is  error  to  give  an  instruction  which  fails 
to  make  it  clear  to  the  jury  that  notice  of  those  conditions  cannot 
arise  out  of  anything  connected  with  the  original  construction.  In 
this  state  of  the  evidence,  such  an  instruction,  as  the  court  pointed  out 
in  the  case  cited,  runs  counter  to  the  general  principle  that  a  master 
is  only  liable  where  actual  or  constructive  notice  of  the  defect  is 
brought  home  to  him.* 

1055.  [153]  Rule  where  the  instrumentality  is  procured  by  pur- 
chase or  otherwise  from  another  person. —  (See  also  §  1065,  posi.) — 
ISTegligence  is  sometimes  inferable  from  the  fact  that  the  purchase  or 
procurement  otherwise  of  the  instrumentality  was  carried  out  in  a 
careless  manner.^  But,  in  the  absence  of  some  special  feature  of 
this  sort,  the  extent  of  the  master's  responsibility  in  cases  of  this 
type  is  necessarily  determined  with  reference  to  the  principle  that 
he  may  rely  in  some  degree  upon  the  assumption  that  the  parties  who 
supplied  an  instrumentality  exercised  ordinary  diligence  in  seeing 

if  a  car  has  become  defective  by  use  alleges,  it  was  not  necessary  to  allege 
in  the  service  of  a  company,  notice  of  facts  shov^ing  that  appellant  had  knowl- 
the  defect  is  necessary  to  affect  the  edge  thereof  a  sufficient  length  of  time 
company  with  liability,  while,  if  a  de-  to  have  repaired  the  same  before  the 
fectively  constructed  car  is  used,  notice  injury."  See  also  Finnerty  v.  Bum- 
in  not  necessary,  was  applicable  to  Tiam,  (1903)  205  Pa.  305,  54  Atl.  996. 
foreign,  as  well  aa  to  domestic,  cars ;  *  Baldwin  v.  8t.  Louis,  K.  &  N.  B.  Co. 
criticizing  instructions  which  made  the  (1885)  68  Iowa,  37,  25  N.  W.  918,  hold- 
defendant's  liability  depend  on  his  ing  that  there  was  a  misdirection  where 
knowledge,  actual  or  imputed,  of  the  the  jury  were  told  that  if  certain  tim- 
fact  that  two  foreign  cars  were  so  con-  bers  were  piled  by  the  employees  of  the 
structed  that  the  buffers  did  not  pre-  defendant,  under  its  direction,  that 
vent  the  drawbars  from  coming  to-  would  be  notice,  of  itself  sufficient  to 
gether.  But  this  decision  can  scarcely  bind  the  defendant  for  negligence, 
be  correct,  as  it  runs  counter  to  the  1 A  jury  is  therefore  justified  in  find- 
fundamental  principle  that  knowledge,  ing  the  defendant  liable  where  it  ap- 
actual  or  imputed,  is  one  of  the  essen-  pears  that  his  representative,  in  order- 
tial  elements  of  negligence.  See  pre-  ing  an  appliance,  omitted  to  inform 
ceding  chapter.  the  manufacturers  for  what  use  it  was 
In  Indianapolis  Alattoir  Go.  v.  Neid-  intended,  so  that  care  in  making  it  and 
linger  (1910)  174  Ind.  400,  92  N.  E.  testing  its  strength  might  be  insured, 
169,  where  the  plaintiff  had  been  in-  and  defects  in  it,  if  any,  might  be  thus 
lured  by  a  defective  elevator,  the  court  detected.  Consolidated  Ice  Maoh.  Co. 
said:  "If  appellant  negligently  con-  v.  Kiefer  (1888)  26  111.  App.  466. 
structed  said  elevator  as  said  paragraph 
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that  it  was  fit  for  use.  All  the  authorities  are  agreed  that  the  fact  of 
the  appliance  being  of  an  approved  pattern  (see  chapter  xxxix., 
ante),  and  having  been  bought  from  a  reputable  maker,  is  at  least 
prima  facie  evidence  that  the  defendant  was  not  negligent  in  requir- 
ing his  servant  to  use  it.''  But  most  of  the  cases  go  much  further 
than  this,  holding  that  such  facts  are  conclusive  in  the  master's- 
favor  in  the  absence  of  some  circumstance  which  would  put  a  pru- 
dent man  upon  inquiry  at  the  time  of  the  purchase  or  afterwards.^ 

2  Schroeder  v.  Michigan  Car  Co.  competent  inspection,  and  no  defect  in. 
(1885)  56  Mich.  132,  22  N.  W.  220;  any  has  been  discovered  after  use  for 
Nordquist  v.  Fuller  (1903)  182  Mass.  several  years.  Plaintiff  put  reliance 
411,  65  N.  E.  834;  Phillips  v.  J.  3.  on  the  fact  that  on  the  day  of  the  ac- 
Lookey  Piano  Case  Co.  (1910)  205  cident  he  saw  one  with  a  seam  in  it, 
Mass.  59,  90  N.  E.  981;  Longpre  v.  or  one  which  exposed  the  mercury;  but 
Big  Blackfoot  Mill.  Go.  ( 1909 )  38  Mont,  there  was  no  evidence  that  an  exploder 
99,  99  Pae.  131;  Gibson  v.  Milwaukee  of  this  kind  with  a  seam  in  it,  or  with 
Light,  Heat  &  Traction  Co.  (1910)  144  any  other  defect  of  construction  had 
Wis.  140,  128  N.  W.  877;  Woods  v.  ever  before  been  discovered  by  anybody- 
Toronto  Bolt  &  Forging  Co.  (1906)  11  The  principle  of  Moynihmi  v.  Hills  Go. 
Ont.  L.  Rep.  216;  Sicgel  v.  Detroit,  G.  (1888)  146  Mass.  586,  4  Am.  St.  Rep. 
H.  &  M.  R.  Co.  (1910)  160  Mich.  270,  348,  16  N.  E.  574,  and  the  other  rulings- 
125  N.  W.  6.  which  dealt  with  the  master's  duty  to- 

The  purchaser  of  an  article  from   a  supervise   the    instrumentalities   of   his 

reputable   manufacturer   is   justified   in  business,    with    a    view    to    discovering^ 

assuming,    in   the   absence   of   anything  whether  it  was  necessary  to  replace  or 

to  the  contrary  discoverable  by  ordinary  repair    them,    were    held    inapplicable, 

tests,  that  the  article  is  properly  made.  The    court   said   these   exploders    "were- 

Petroleum    Iron    Works    Go.    v.    Boyle  not  a  part  of  the  machinery  or  tools 

(1910)   102  C.  C.  A.  579,  179  Fed.  433.  of   the   defendant.     They   were   articles. 

3  Jenkins    v.    St.    Paul    City    B.    Co.  to  be  used  in  his  business,  which  were 

(1908)  105  Minn.  504,  20  L.R.A.(N.S.)  instantly  consumed  in  use.  It  was  his- 
401,  117  N.  W.  928;  Taylor  v.  Gentralia  duty,  so  far  as  he  could  do  it  by  reason- 
Coal  Co.  (1910)  155  111.  App.  324;  able  efifort,  to  see  that  none  but  safe 
South  Baltimore  Gar  Works  v.  Schaefer  and  proper  articles  were  furnished  to 
(1902)  96  Md.  88,  94  Am.  St.  Rep.  his  servants  for  such  a  use,  but  he  was 
560,  53  Atl.  665;  Dompier  v.  Lewis  only  called  upon  to  do  what  was  reason- 
(1902)  131  Mich.  144,  91  N.  W.  152;  able  under  the  circumstances." 
Tallmanv.  Nelson  (1910)  141  Mo,  App.  In  Reynolds  v.  Merchants'  Woolen 
478,   125  S.  W.  1181;    Griffin  v.  Flank  Co.    (1897)    168   Mass.    501,    47   N.    E. 

(1909)  132  App.  Div.  334,  117  N.  Y.  406,  the  bursting  of  the  cylinder  of  a 
Supp.  36;  Gulf,  C.  &  8.  F.  R.  Co.  v.  dusting  machine,  a  few  weeks  after  its 
Larkin  (1904)  98  Tex.  225,  1  L.R.A.  purchase  from  a  reputable  maker,  waa 
(N.S.)  944,  82  S.  W.  1026;  Kaye  v.  in  question.  It  was  held  that  if  "a. 
Roh  Roy  Hosiery  Co.  (1889)  51  Hun,  machine  is  bought  of  a  reputable  maker, 
519,  4  N".  Y.  Supp.  571.  —in  other  words,  if  reasonable  care  is 

This  aspect  of  an  employer's  liability  used  in  selecting  the  maker,  and  then 

was  carefully  considered  in  Shea  v.  WeJ-  reasonable   care   is   used,   upon   the   de- 

lington    (1895)    163   Mass.   364,   40   N.  livery   of   a  machine,   in   inspecting   it,. 

E.  173,  where  it  was  held  that  the  owner  in  setting  it  up,  in  putting  it  in  opera- 

of  a  quarry  owes   no   duty  to   its  em-  tion, — it   cannot   be    said   that   the    de- 

ployees  to  inspect  exploders  given  to  the  fendant,  or  an  employer,  would  be  lia- 

quarrymen  for  use,  where  the  manufac-  ble   in  such   a  case,   although   it  might 

turers   of   them   make   repeated   inspec-  clearly  appear,  later  on,  that  the  maker 

tions    in    the    process    of    construction,  of  that  machine  was  careless,  and  put 

the  exploders  are  as  good  as  any  made,  in  improper  materials,  or  did  imperfect 

no   one   but   an    expert   could   make    a  and    impro'Der    work."      See    also    the 


§  1055] 


DUTY  OF  INSPECTION. 


278S 


A  fortiori  is  the  defendant  regarded  as  free  from  culpability  where 
there  is  specific  testimony  going  to  show  that  the  appliance  had  been_ 
thoroughly  tested  by  the  maker  before  he  sold  it.* 

[But  the  master  has  been  held  liable  for  failure  to  inspect  where 
the  appliance  was  secondhand  when  bought,  *^  or  where  the  appliance 
is  to  be  put  to  an  extraordinary  or  hazardous  use.*''] 

If,  in  a  case  where  the  master  is  entitled  to  put  an  article  into  use- 
without  inspecting  it,  his  managing  agent  undertakes  to  make  an  in- 
spection, that  inspection  will  not  affect  the  master's  liability  for  an 
injury  to  an  employee,  caused  by  a  defect  not  discovered,  unless  he- 
knows  and  consents  to  the  agent's  performing  the  work  as  a  part  of 
that  which  he  is  employed  to  do.  In  the  absence  of  such  consent,  the- 
inspection  is  regarded  as  supererogatory  and  outside  of  the  scope  of 
his  employment.* 

This  right  of  the  employer  to  rely  upon  the  quality  of  articles  so- 
purchased  involves  the  corollary  that  he  is  not  under  any  obligation 


cases  cited  in  the  following  notes.  That 
similar  principles  are  controlling  -where 
a  passenger  is  suing  a  railway  com- 
pany for  damages,  see  Grand  Rapids 
d  I.  R.  Co.  V.  Huntley  (1878)  38  Mich. 
537,  31  Am.  Rep.  321. 

In  Toye  v.  United  Dressed  Beef  Co. 
(1910)  141  App.  Div.  332,  125  N.  Y. 
Supp.  1061,  the  court  approved  the  fol- 
lowing instruction:  "When  an  em- 
ployer purchases  an  engine  or  machine 
at  a  reputable  manufacturer's,  fully 
equipped  with  all  the  usual  guards  and 
appliances  in  customary  use  by  men  in 
the  same  line  of  business,  he  has  a  right 
to  use  this  machine  in  the  condition 
in  which  such  machine  is  furnished 
to  him,  in  connection  with  his  business, 
without  any  imputation  of  negligence 
because  it  might  have  been  made  safer 
if  made  and  equipped  some  other  way." 

The  duty  of  a  master  to  his  servant 
to  exercise  reasonable  care  is  performed 
when  he  provides  an  apparatus  in  com- 
mon use,  purchased  from  a  reputable 
and  experienced  manufacturer,  and 
makes  a  test,  where  a  test  is  required. 
Bauman  v.  Cowdin  (1907)  75  N.  J.  L. 
193,   66  Atl.   914. 

An  employer  who  is  not  himself  a 
manufacturer  of  machines,  and  does  not 
assume  to  know  how  to  repair  them, 
satisfies  his  obligation  to  use  reason- 
able care  in  putting  machinery  in  order 
by  contracting  with  a  manufacturer  or 
other    mechanician    whose    business    it 


is  to  manufacture  such  machines,  and 
who  has  a  proper  reputation  in  ref- 
erence thereto,  to  use  proper  and  reason- 
able efforts  in  putting  the  machine  in 
order.  McGlaren  v.  Weher  Bros.  Shoe- 
Co.  (1909)  92  C.  C.  A.  386,  166  Fed.. 
714. 

The  master  is  not  liable  when  an  ac- 
cident happens  to  the  servant  on  the- 
first  occasion  when  the  apparatus  is. 
used,  if  the  method  of  use  is  the  same 
method  as  would  be  required  to  make 
a  proper  test.  Baum,an  v.  Cowdin 
(1907)   75  N.  J.  L.  193,  66  Atl.  914. 

*As  in  Fuller  v.  New  York,  N.  E.  &- 
H.  R.  Co.  (1900)  175  Mass.  424,  56  N. 
E.  574;  Shea  v.  Wellington  (1895)  163: 
Mass.  364,  40  N.  E.  173. 

4a  Monarch  Toiacco  Works  v.  North- 
ern (1910)  —  Ky.  — ,  124  S.  W.  350- 
(steam  radiator)  ;  Delaney  v.  Framing- 
ham  Gas,  Fuel  &  Power  Co.  (1909)  202 
Mass.  359,  88  N.  E.  773  (a  secondhand 
barrel  designed  to  hold  hot  tar). 

The  duty  to  inspect  old,  rusty,  and 
worn  parts  placed  in  machinery  is  more- 
urgent  and  necessary.  Yaughan  v.  Chi- 
cago Junction  R.  Co.  (1910)  156  111. 
App.  364,  judgment  affirmed  in  (1911) 
249  111.  206,  94  N.  E.  40. 

i'bTallman  v.  Nelson  (1910)  141  Mo. 
App.  478,  125  S.  W.  1181  (ordinary 
wagon  drawn  at  high  speed). 

iShea  v.  Wellington  (1895)  163 
Mass.   364,  40  N.  E.  173. 
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to  subject  the  articles  to  tests  as  minute  as  can  and  ought  to  be  ap- 
plied by  a  manufacturer.^ 


6  In  a  leading  New  York  case  it  was 
held  that  an  employer  is  not  liable  for 
injuries  caused  by  a  latent  defect  in  a 
bar  of  iron  purchased  from  a  reputable 
house,  and  used  in  making  a  hook,  when 
he  orders  the  best  quality,  and  the  de- 
fect could  not  have  been  discovered 
without  resorting  to  extraordinary 
tests.  Carlson  v.  Phcenix  Bridge  Go. 
(1890)  55  Hun,  485,  8  N.  Y.  Supp.  634. 
The  court  said:  "The  ease  shows  that 
such  iron  is  tested  in  its  manufacture 
to  make  it  homogeneous,  and  that  such 
is  known  to  be  the  practice  at  all  well- 
established  mills.  A  minute  examina- 
tion and  test  would  have  detected  the 
latent  defect  in  the  iron  in  this  case, 
yet  the  institution  of  such  an  exami- 
nation would  evidence  extraordinary 
vigilance  and  caution,  and  that  is  not 
ever  exacted  from  a  master  in  respect  to 
the  provision  of  implements  for  his 
servant.  There  is  no  conceivable  de- 
fect which  may  not  be  discovered  by 
some  possible  test.  The  law  is  designed 
for  application  to  the  ordinary  affairs 
of  business  and  everyday  life.  All  men 
are  not  scientists,  and  all  are  justified 
in  acting  u{)on  certain  assumptions  and 
appearances.  We  do  not  test  a  harness 
or  a  wagon  which  we  order  from  a  re- 
putable dealer  before  we  use  the  same, 
and  there  were  no  circumstances  sur- 
rounding the  manufacture  of  the  hook 
in  question  which  would  induce  a  prud- 
ent man  to  depart  from  the  usual  course 
of  procedure,  and  adopt  special  and 
extraordinary  precautions."  This  judg- 
ment was  affirmed  by  the  court  of  ap- 
peals (1892)  132  N.  Y.  273,  30  N.  E. 
750),  which  said:  "When  articles  are 
manufactured  by  a  process  approved  by 
use  and  experience,  and  apparently 
properly  finished  and  stamped,  it  is  not 
usual  for  them  to  be  tested  again  in 
quality,  and  such  examinations  are  not 
generally  required  by  law.  All  the  best 
iron  and  steel  is  made  in  a  few  large 
establishments.  The  evidence  shows 
that  all  practicable  tests  are  used  dur- 
ing the  process  of  manufacture,  and  the 
completed  product  represents  the  best 
articles  that  can  be  produced.  It  passes 
into  the  hands  of  dealers,  and  so 
reaches  the  consumer  If  the  best  re- 
fined iron  is  required,  the  purchaser 
may  assume  that  the  tests  necessary  to 


.produce  that  article  have  been  properly 
made  and  the  work  properly  done.  He 
must  see  that  the  work  that  he  under- 
takes to  do  is  properly  performed,  but 
if  the  tool  breaks  from  an  internal  de- 
fect in  the  material,  not  apparent  from 
an  external  examination  of  the  iron,  or 
in  the  process  of  making  the  tool,  the 
master  is  no  more  responsible  than  he 
would  be  if  he  had  purchased  it  ready 
made  in  the  market,  or  if  it  had  broken 
from  an  external,  apparent  defect  pro- 
duced by  use,  of  which  he  was  not 
chargeable  with  knowledge."  To  the 
same  effect,  see  Powers  v.  New  York  C. 
d  H.  R.  R.  Co.  (1891)  60  Hun,  19,  UN. 
Y.  Supp.  408,  affirmed  in  128  N.  Y.  659, 
29  N.  E.  148;  Doyle  v.  White  (1896)  9 
App.  Div.  521,  41  N.  Y.  Supp.  628; 
Stourbridge  v.  Brooklyn  City  R.  Co. 
(1896)  9  App.  Div.  129,  41  N.  Y.  Supp. 
128. 

An  employer  who  procures  a  steam 
boiler  from  a  reputable  manufacturer 
cannot  be  held  liable  for  an  explosion  on 
the  ground  that  the  iron  of  which  it 
was  constructed  was  of  inferior  quality, 
where  that  fact  could  have  been  dis- 
covered only  by  breaking  or  cutting  the 
plates.  Nor  is  he  liable  if  the  explosion 
was  caused  by  defects  in  the  riveting, 
which  could  not  have  been  discovered 
without  taking  the  boiler  apart  and  re- 
moving the  rivets.  Ballard  v.  Hitchcock 
Mfg.  Co.  (1889)  51  Hun,  188,  4  N.  Y. 
Supp.  940. 

Ordinary  care  does  not  require  a  rail- 
road company  to  take  out  the  dome  cap 
and  throttle  valve  of  a  locomotive  pur- 
chased from  reputable  manufacturers. 
It  would  be  an  unreasonable  rule  to  re- 
quire such  a  company  to  keep  on  hand 
mechanical  contrivances  and  employ  ex- 
perts capable  of  making  the  highest 
tests,  like  those  which  the  manu- 
facturers are  in  a  position  to  make. 
ClyOe  V.  Richmond  &  D.  R.  Co.  (1894) 
65  Fed.  482.  There  the  special  master, 
whose  report  was  approved  in  toto  by 
Newman,  D.  J.,  considered  that  the  rule 
laid  down  by  the  Supreme  Court  of  the 
United  States  in  Richmond  &  D.  R.  Go. 
V.  Elliott  (1893)  149  U.  S.  266,  37  L. 
ed.  728,  13  Sup.  Ct.  Rep.  837,  meant  that 
the  employer  was  not  bound  to  do  more 
than  test  an  engine  to  see  that  it  was 
in   good   running  order,   where   it   had 
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Nor  do  the  courts,  in  determining  whether  an  employer  should  have 
ascertained  the  existence  of  a  defect,  hold  him  responsible  for  the 
lack  of  technical  knowledge  which  is  ordinarily  possessed  only  by  per- 
sons in  certain  lines  of  business,  and  which  it  would  therefore  be  un- 
just to  expect  other  persons  to  possess.' 

Similar  principles  are  applied  in  favor  of  a  person  who  engages  the 
services  of  an  independent  contractor  to  erect  a  structure,  the  rule  be- 
ing that  one  who,  having  no  knowledge  of  scaffold  building,  employs 
a  builder  whom  he  knows  to  be  skilful  and  experienced  to  erect  a 
scaffold  for  the  use  of  his  employees,  does  not  owe  them  a  duty  of 
inspection,  the  proper  performance  of  which  would  have  disclosed  the 
defect.'    But  a  case  in  which  a  structure  is  purchased  from  another 


been  purchased  from  a  manufacturer  of 
good  standing.  Compare  Indianapolis, 
B.  &  W.  R.  Co.  V.  Toy  (1879)  91  111. 
474,  33  Am.  Rep.  57  (no  liability  where 
defect  in  locomotive  could  only  have 
been  discoverad  by  cutting  through  its 
walls).    Nashville  d  O.  R.  Co.  v.  Elliott 

(1860)  1  Coldw.  611,  78  Am.  Dec.  506, 
which  is  to  the  opposite  effect,  has  been 
overruled  in  Nashville  &  D.  R.  Co.  v. 
Jones  (1871)  9  Heisk.  27. 

In  Boughan  v.  Boston  &  L.  Block  Go. 

(1894)  161  Mass.  24,  36  N.  E.  461,  a, 
block  having  a  hidden  flaw  broke  a 
month  or  two  after  it  was  put  in  use, 
in  doing  the  work  for  which  it  was  de- 
signed, thereby  injuring  an  employee. 
The  employer  sued  the  manufacturer  for 
breach  of  warranty.  The  court  said: 
"The  plaintiff  was  not  under  an  abso- 
lute obligation  to  his  servant  that  the 
block  should  not  break.  The  block  was 
one  of  that  class  of  implements  which 
the  employer  is  expected  to  buy;  and 
the  care  he  is  bound  to  use  in  providing 
it  is  in  making  the  selection,  and  in- 
cludes such  inspection  as  will  detect  de- 
fects which  can  be  found  by  a  careful  in- 
spection. But  this  does  not  require  him 
to  find  a  possible  hidden  flaw  the  pres- 
ence of  which  there  is  no  reason  to  ap- 
prehend, and  which  is  so  concealed  in 
the  construction  of  the  machine  that  it 
cannot  be  discovered  by  inspection;  nor 
does  it  make  him  responsible  for  such 
a  flaw  in  the  block  which  he  has  pur- 
chased with  due  care." 

An  instruction  requiring  an  employer 
to  show  that  he  had  applied  "all  known 
tests"  to  determine  the  safety  of  a  boil- 
er is  erroneous  where  there  is  no  evi- 
dence introduced  to  indicate  what 
M.  &  S.  Vol.  III.— 175. 


known  tests  might  have  been  applied 
by  him,  and  which  were  omitted,  the 
jury  being  thus  left  to  determine  of 
their  own  volition  what  tests  ought,  in 
their  judgment,  to  have  been  applied. 
Ballard  v.  Sitchcock  Mfg.  Co.  (1889) 
51  Hun,  188,  4  N.  Y.  Supp.  940.  On  the 
second  appeal  of  this  case  (1893)  71 
Hun,  582,  24  N.  Y.  Supp.  1101,  affirmed 
(1895)  145  N.  Y.  619,  40  N.  E.  163, 
this    point  was   not   discussed. 

T  Deane  v.  Roaring  Fork  Electric 
Light  &  P.  Co.  (1895)  5  Colo.  App.  521, 
39  Pac.  346  (machinery)  ;  Prentice  v. 
Wellsville  (1893)  50  N.  Y.  S.  E.  557,  21 
N.  Y.  Supp.  820    (blasting  compound). 

In  Allison  Mfg.  Go.  v.  McGormick 
(1888)  118  Pa.  519,  4  Am.  St.  Rep.  613, 
12  Atl.  273,  where  an  explosion  of  paint 
used  in  painting  the  interior  of  a  water 
tank  was  involved,  the  court  held  that 
the  master  may  provide  materials  such 
as  are  ordinarily  used  in  the  same  busi- 
ness, but  is  not  required  to  secure  the 
best  knovni  materials,  or  to  subject  such 
as  he  does  provide  to  a  chemical  analy- 
sis in  order  to  settle  by  experiment  what 
remote  and  possible  hazard  may  be  in- 
curred by  their  use. 

» Devlin  V.  Smith  (1882)  89  N.  Y. 
470,  42  Am.  Rep.  311,  as  explained  in 
Vosburgh  v.  Lake  Shore  &  M.  S.  R.  Co. 
(1884)  94  N.  Y.  374,  46  Am.  Rep.  148. 
Devlin  v.  Smith  was  followed  in  Butler 
V.  Townsend  (1891)  126  N.  Y.  105,  26 
N.  E.  1017,  and  the  effect  of  the  two 
cases  has  quite  recently  been  stated  to 
be  that,  where  an  appliance  (as  a  float) 
has  been  constructed  by  a  skilful  and 
experienced  builder,  the  master  is  not 
liable  to  his  servant  for  injury  result- 
ing in  its  construction,  and  is  at  liberty 
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person,  who  has  been  using  it  in  the  business  in  which  the  defendant 
succeeded  him,  stands  upon  a  somewhat  different  footing,  as  will  be 
seen  from  the  ruling  cited  in  the  subjoined  note.* 

A  doctrine  less  favorable  to  the  master  than  that  applied  in  the 
cases  thus  far  cited  has  been  applied  in  some  jurisdictions." 

There  are  at  least  two  very  weighty  reasons  why  the  theory  that  a 


to  accept  the  same  without  inspection. 
M^ittcnberg  v.  Friederich  (1896)  8  App. 
Div.  433,  40  N.  Y.  Supp.  895. 

9  In  Voshurgh  v.  Lake  Shore  tC-  M.  S. 
R.  Co.  (1884)  94  N.  Y.  374,  46  Am. 
Rep.  148,  the  court  rejected  the  con- 
tention that  a  railroad  company  acquir- 
ing by  purchase  an  additional  line  al- 
ready built  and  in  operation,  of  which 
an  existing  bridge  forms  a  part,  owes 
no  obligation  to  its  employees  running 
trains  over  such  bridge,  except  to  keep 
it  in  as  good  condition  as  when  it  was 
bought,  and  has  a  right,  without  negli- 
gence, to  assume  the  sufficiency  of  its 
original  plan  and  construction;  and  de- 
nied the  application  of  the  doctrine  of 
Devlin  v.  Smith  (1882)  89  N.  Y.  470, 
42  Am.  Rep.  311,  for  two  reasons:  (1) 
Because  the  defendant  here  bought  the 
bridge  of  another  railroad  company, 
and  without  any  selection  or  choice  of 
the  builder,  such  as  was  made  in  the 
scaffold  case;  and  (2)  because  the 
bridge,  unlike  the  scaffold,  was  not  a 
temporary  but  a  permanent  structure, 
intended  for  continuous  use  through  the 
years.  The  court  said:  "Assuming,  as 
we  must,  what  the  jury  could  have 
found  from  the  evidence, — ^that  the 
bridge  when  purchased  was  unsafe  and 
dangerous  by  reason  of  defects  in  its 
original  plan  and  construction,  and 
which  defects  were  obvious  to  the  eye 
of  a  skilled  inspector,  and  easily  and 
surely  ascertainable  by  a.  structural 
analysis  determining  its  factor  of 
safety, — it  was  negligence  on  the  part  of 
the  defendant  to  continue  its  use  in  the 
face  of  such  obvious  defects  without 
ascertaining  their  effect  upon  its 
strength  and  capacity.  The  defects 
pointed  out  by  the  evidence  were  almost 
all  obvious  to  the  eye  of  a  competent 
examiner.  The  learned  counsel  for  the 
appellant  insists  that  the  defendant  did 
employ  suitable  and  competent  persons 
to  inspect  the  bridge,  who  did  make  the 
usual  and  customary  examinations,  and 
that  there  is  no  dispute  about  that  in 
the  evidence.     But  it  is  plain  that  the 


inspection  described  in  the  proofs  as 
customary  is  that  made  by  a  company 
which  has  built  its  own  bridges.  In 
such  case  it  already  knows  the  plan  and 
mode  of  construction,  and  is  already  re- 
sponsible for  the  lack  of  reasonable  care 
iu  either  the  design  or  its  execution. 
The  subsequent  inspection  is  directed 
only  to  its  perfect  repair,  and  to  indi- 
cations of  weakness.  But,  where  the 
company  does  not  know  either  the  safety 
of  the  plan  or  the  prudence  of  the  con- 
struction, because  it  has  purchased  it 
completed,  and  in  use,  and  knows  noth- 
ing of  tlie  skill  or  want  of  skill  of  the 
builder,  an  inspection  which  takes  no 
heed  of  that  inquiry  when  defects  are 
obvious,  and  lack  of  safety  is  indicated 
and  may  be  easily  ascertained,  is  not 
sufficient.  Of  course,  the  test  of  actual, 
previous  use  goes  for  something.  It 
might  justify  a  continuance  of  that  use 
until  a  competent  inspection  could 
reasonably  be  made,  but  would  not 
justify  a  neglect  when  it  was  made  to 
observe  and  remedy  obvious  defects  and 
elements  of  danger,  because  existing 
in  the  original  plan,  and  an  omission  to 
learn,  by  a  well-understood  process, 
whether,  in  view  of  its  apparent  defects, 
it  had  the  ordinary  surplus  of  strength." 
10  In  Morton  v.  Detroit,  B.  C.  &  A.  R. 
Go.  (1890)  81  Mich.  423,  46  N.  W.  Ill, 
the  extent  of  the  defendant's  duty  to 
test  the  strength  of  a  chain  was  dis- 
cussed. The  court  first  laid  down  the 
general  rule  that  railroad  companies 
"cannot  be  held  responsible  for  hidden 
defects  in  tools  or  appliances,  if  they 
have  used  reasonable  care  in  procuring 
them;  but  they  are  not  absolved  from 
the  duty  of  testing  or  inspection  be- 
cause they  have  bought  in  the  open 
market  of  reputable  dealers,  or  em- 
ployed competent  workmen  to  construct 
them.  If  any  defect  exists  which  a 
careful  test  or  inspection  would  have 
discovered,  the  master  must  be  held  to 
have  knowledge  of  such  defect,  and  to 
be  responsible  for  it."  The  court  then 
proceeded  thus:     "It  is  urged  that  the 
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master  is  entitled,  as  a  matter  of  law,  to  rely  on  the  quality  of  appli- 
ances obtained  from  a  reputable  manufacturer  should  be  rejected. 
One  of  these  is  that  such  a  theory  is  essentially  inconsistent  with  the 
doctrine  of  non-delegable  duties.  See  chapter  lxiv.,  post.  As  be- 
tween master  and  servant,  this  doctrine  should,  it  is  submitted,  al- 
ways be  regarded  as  controlling  whenever  it  comes  into  conflict  with 
that  which  declares  that  the  employer  of  an  independent  contractor 
is  not  liable  for  his  negligence.  See  chapter  lxiv.,  A.  post.  The 
situation  is  materially  diiferent  from  that  presented  where  a  stran- 
ger is  the  injured  person,  inasmuch  as  the  former  of  those  doctrines 

railroad  company  has  done  all  it  can  examination  and  tests  disclosed  no  de- 
do  when  it  buys  of  reputable  dealers  ma-  feet,  it  could  not,  in  an  aci-ion  by  an 
terial  and  machinery  for  use  by  its  em-  employee  of  another  company,  be  ad- 
ployees;  that  it  cannot,  when  buying,  judged  guilty  of  negligence  because 
inspect  personally  every  link  of  a  chain,  there  was  a  latent  defect  which  subse- 
to  see  whether  it  is  properly  welded,  quently  caused  the  destruction  of  the 
But  it  can  do  this  personally,  as  well  as  engine,  and  injury  to  him.  Richmond 
it  can  personally  do  any  act  involved  cC-  D.  R.  Co.  v.  Elliott  (1893j  149  U.  S. 
in  the  operation  of  its  road.  It  not  266,  37  L.  ed.  728,  13  Sup.  Ct.  Rep. 
only  can,  but  its  duty  requires  that  it  837. 

shall,  before  it  is  placed  on  a  car,  cause  The  rule  that  a  purchaser  of  an  article 
every  link  of  every  chain  used  by  its  from  a  reputable  manufacturer  is  justi- 
employees  in  places  or  under  circum-  fied  in  assuming,  in  the  absence  of  any- 
stances  involving  danger  in  case  the  thing  to  the  contrary  discoverable  by 
chain  should  break,  to  be  carefully  test-  ordinary  tests,  that  the  article  is  prop- 
ed  and  inspected  by  someone  competent  erly  made,  is  not  absolute  in  the  sense 
to  judge  of  its  fitness  for  the  utmost  that  it  absolves  from  all  duty  of  reason- 
strain  that  is  likely  to  come  upon  it.  able  inspection,  nor  in  any  case  does  it 
If  this  duty  had  been  performed  in  this  relieve  from  inspection  as  to  defects  dis- 
ease, the  cold  weld  in  the  chain  would  cernible  by  superficial  examination, 
very  likely  have  been  discovered,  and  Petroleum  Iron  Works  Co.  v.  Boyle 
the  chain  condemned  as  unfit  for  its  in-  (1910)  102  C.  C.  A.  579,  179  Fed.  433. 
tended  use."  See  also  Sim  v.  Dominion  In  Sharpley  v.  Wright  (1903)  205 
Fish  Co.  (1901)  2  Ont.  L.  Eep.  69,  Pa.  253,  54  Atl.  896,  it  was  held  that 
where  the  court  discussed  the  defend-  a  stevedore  who  used  a  derrick  belong- 
ant's  liability,  on  the  assumption  that  ing  to  the  wharf  owner  to  pile  lumber, 
it  was  for  the  jury  to  say  whether  the  without  testing  it,  is  liable  for  injuries 
handles  of  a  box  designed  to  sustain  caused  by  the  unsafe  condition  of  the 
a  heavy  weight    should    have  been   in-  derrick. 

speeted  by  a  competent  person  before  it  A  finding  of  negligence  is  justifiable 

was  put  into  use.  where    a    superintendent    of    a    public 

In  the  following  passage  tae  Supreme  work  fails  to  test  the  strength  of  a  der- 

Court  of  the  United  States  also  recog-  rick    borrowed    from    a    contractor,    al- 

nizes  the  obligation  of  making  at  least  though  he  examined  the  several  portions 

some  kind  of  examination,  where  it  was  of  it  in  a  general  way,  and  the  crack 

laid  down  that,  if  a  railroad  company,  in  the  iron  plate  which  broke  when  the 

after     purchasing     an    engine    from    a  apparatus  was  put  into  use  could  not 

manufacturer    of    recognized    standing,  have  been  detected  without  cleaning  the 

made   such    reasonable   examination   as  rust  from  the  sides  of  the  metal.    Pilion 

was   possible  without   tearing  the   ma-  v.  Reg.    (1894)    4  Can.  Exch.   134,  af- 

chinery  to  pieces,  and  subjected  it  fully  firmed    in    (1895)    24   Can.    S.    G.    482 

to  all  the  ordinary  tests  which  are  ap-  ( Quebec  rule  denying  fellow-servant  rule 

plied  for  determining  the  efiiciency  and  applied), 
strength  of  completed  engines,  and  such 
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has  no  application  to  such  cases,  except  where  statutory  duties  are 
violated.  The  other  reason  is  that,  according  to  the  rule  adopted  by 
most  of  the  authorities,  the  servant  has  ordinarily  no  right  of  action 
against  the  manufacturer,  and,  if  he  cannot  recover  from  his  mas- 
ter, he  cannot  recover  at  all."  Assuming  the  defect  which  caused 
the  injury  to  have  been  discoverable  by  the  exercise  of  proper  care, 
someone  ought,  in  fairness,  to  be  held  responsible  for  its  existence, 
and  it  is  a  mere  mockery  of  justice  to  absolve  the  master  simply  on 
the  ground  that  he  was  justified  in  trusting  to  the  skill  and  diligence 
of  a  person  who,  if  that  skill  and  diligence  were,  as  a  matter  of  fact, 
not  exercised,  is  not  liable  to  the  servant  because  there  is  no  privity 
of  contract  between  them. 

The  question  as  to  what  extent  the  employer  had  a  right  to  rely 
upon  the  skill  of  a  manufacturer  is,  of  course,  immaterial,  where  he 
was  put  upon  inquiry  as  to  the  condition  of  the  appliance  which 
caused  the  injury.^^ 

[The  master  is  not  liable  when  an  accident  happens  to  the  serv- 
ant on  the  first  occasion  when  the  apparatus  is  used,  if  the  method 
of  use  is  the  same  method  as  would  be  required  to  make  a  proper 
test." 

The  presumption  that  a  tool  is  safe  for  use  when  purchased  from 
a  reputable  manufacturer  cannot  be  indulged  when  the  tool  in  ques- 
tion was  not  one  ordinarily  in  use,  but  was  of  a  special  design  of 
the  defendant,  and  the  manufacturer  had  no  knowledge  that  it  was 
to  be  used  in  the  manner  described.'*] 

B.  Duty  op  inspection  while  the  iJsrsTRrrMENTALiTiEs  are  in  use. 

1056.  [154]  Generally.— Mter  an  instrumentality  has  been  put  in- 
to use,  the  presumption  that  proper  skill  and  care  were  exercised  in 

11  See  a  note  contributed  by  the  au-  enough.  (Sedgwick,  Ch.  J.,  dissented, 
thor  to  Cleveland,  G.  G.  &  St.  L.  B.  Co.  on  the  ground  that  the  engineer's  state- 
V.  Berry  (Ind. )  46  L.R.A.  38,  et  seq.,  ment  was  merely  the  expression  of  an 
and  an  article  published  by  him  in  the  opinion,  and  that  the  employer  was  en- 
Law  Quarterly  Review  of  April,  1900,  titled  to  rely  on  the  judgment  of  the 
and  in  the  Canada  Law  Journal  for  the  machinists.) 

same  month.  So,  in  Feeney  v.  York  Mfg.  Co.  (1905) 

12  As,  by  the  report  of  an  employee.  189  Mass.  336,  75  N.  E.  733,  the  de- 
Delaney  v.  Hilton  (1883)  18  Jones  &  fects  were  revealed  by  a  superficial  ex- 
S.  341.    There  it  was  held  that  the  serv-  amination. 

ant   could   maintain   an    action   for   in-        13  Bauman  v.    Cowdin    ( 1 907 )    75   N. 

juries  caused  by  the  breaking  of  a  chain  J.  L.  193,  66  Atl.  914,  affirmed  in  (1908) 

of   an   elevator  bought  from   first-class  76  N.  J.  L.  575,  74  Atl.  1135. 
machinists,  where  the  engineer  had  pre-        l*  Blankenship  v.  A.  M.  Hughes  Paint 

viously  stated  to  the   employer's  man-  if  Glass  Co.    (1911)    154  uio.  App.  483, 

ager    that    the    chain    was    not    strong  135  S.  W.  970. 
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its  manufacture  begins  to  lose  its  eviJential  importance  with  greater 
or  less  rapidity,  according  to  circumstances  (see  §  1060,  post),  and, 
as  a  matter  of  fact,  that  presumption  is  usually  a  negligible  quantity. 
It  follows,  therefore,  that,  whether  the  instrumentality  in  question 
was  obtained  from  another  party,  or  was  manufactured  or  constructed 
by  the  master  himself,  the  servant's  right  of  action  will  almost  al- 
ways be  determined  simply  and  solely  by  the  principle  that  he  was 
bound  to  subject  that  instrumentality  to  a  systematic  examination  at 
such  regular  intervals  as  its  nature  and  quality  indicated  to  be  prop- 
er, and  at  such  other  times  as  were  suggested  by  specific  circumstan- 
ces calculated  to  put  a  prudent  man  on  inquiry  as  to  its  condition. 

This  duty  is  sometimes  spoken  of  as  if  it  were  one  peculiarly  and 
specially  incident  to  the  duty  of  keeping  the  instrumentalities  in 
good  condition.''     See  chapter  xlii.,   ante.     But  this  phraseology, 

1  The  master's  duty  to  the  servant  re-  73 ;  St.  Louis,  I.  M.  &  S.  R.  Go.  v.  Feed 

quires    of    the    former    reasonable    care  (1909)    92   Ark.    350,    122    S.   W.   645; 

and  skill  in  furnishing  safe  machinery  Brown  v.  Sharphouser  Contracting  Co. 

and  appliances,  and  In  keeping  such  ma-  (1910)  159  Cal.  89,  112  Pac.  874;  Cava- 

chinery   and   appliances    in   safe   condi-  naugh    v.     Windsor    Cut    Stone    Corp. 

tion,  including  the  duty  of  making  in-  (1908)     80    Conn.    585,    69    Atl.    345; 

spection  and  tests  at  proper  Intervals.  Ocean  S.  S.  Go.  v.  Matthews   (1890)   86 

Comhen  v.  Belleville  Stone  Co.    ( 1896 )  Ga.  418,  12  S.  E.  632 ;  Barni  v.  Springer 

59  N.  J.  L.  226,  36  Atl.  473.  (1908)    145  111.  App.  300;  Kolp  v.  De- 

"There    is    a    duty    of    the    employer  catur  B.   d   Light   Co.    (1908)    145   111. 

arising    out    of    the    liability    of    ma-  App.  645;  Budge  v.  Morgan's  L.  &  T.  K. 

chinery  or  appliances  to  get  out  of  order  d    S.   S.    Co.    (1902)    108    La.    349,    58 

from  time  to  time,  or  to  become  unfit  L.R.A.  333,  32  So.  535 ;  Munch  v.  Great 

for  use  from  wear  or  from  age  and  de-  Northern  R.   Go.    (1898)    75   Minn.   61, 

cay,  and  this  is  the  duty  of  inspection,  77  N.  W.  541;  Elebe  v.  Parker  DistiU- 

as    meant    by    the    law."      Armour    v.  ing  Co.    (1907)    207  Mo.  480,  13  L.R.A. 

Broizeau   (1901)    191  111.  117,  60  N.  E.  (N.S.)   140,  105  S.  W.  1057;  Oberf elder 

904.  V.  Doran  (1889)  26  Neb.  118,  18  Am.  St. 

"Negligence  on  the  part  of  the  corpo-  Rep.    771,    41   N.    W.    1094;    Zellers   v. 

ration  [employer]  may  consist  of  acts  of  Delany    (1910)    80   N.   J.   452,   78   Atl. 

omission  or  commission,  and  it  necessa-  212 ;  Xetcton  v.  New  York  C.  &  B.  R.  R. 

rily  follows  that  the  continuing  duty  of  Go.    (1904)    96  App.  Div.  81,  89  N.  Y. 

supervision  and  inspection  rests  on  the  Supp.  23,  affirmed  in   (1906)   183  N.  Y. 

corporation.     For  it  will  not  do  to  say  556,  76  N.  E.  1102;  Wilson  v.  New  York 

that,     having     furnished     suitable     and  Gontracting   Go.    (1908)    129  App.  Div. 

proper   machinery    and    appliances,    the  12.5,   113  N.  Y.   Supp.   349;    Ghesson  v. 

corporation  can  thereafter  remain  pas-  John  L.  Roper  Lumber  Go.   (1896)    118 

sive.      The    duty    of    inspection    is    af-  N.  C.  59,  23  S.  E.  925;  Sibbert  v.  Scot- 

firmative,  and  must  be  continuously  ful-  land  Cotton  Mills  ( 1907 )  145  N.  C.  308, 

filled,  and  positively  performed."    Brann  59   S.  E.  79 ;   Cotton  v.  North  Carolina 

V.  Chicago,  R.  L  &  P.  R.  Go.   (1880)   53  R.  Co.    (1908)    149  N.  C.  227,  62  S.  E. 

Iowa,  595,  36  Am.  Rep.  243,  6  N.  W.  5.  1093;     West    v.    Brevard    Tanning    Co. 

For   other   examples   of    similar   Ian-  (1910)    154   N.   C.   44,   69   S.   E.   687; 

guage,  see  International  Mercantile  Ma-  Cameron    v.     Great    Northern     R.     Co. 

rineCo.  v.  Fleming   (1907)   80  C.  0.  A.  (1898)    8  N.   D.   124,   77   N.   W.   1016; 

479    151  Fed    203;  St.  Louis,  I.  M.  &  S.  Combs  v.  Delaware  d  A.  Teleg.  &  Teleph. 

R.   Co.  V.  Holmes    (1908)    88  Ark.  181,  Co.    (1907)    218  Pa.   440,   67   Atl.   751; 

114    S.    W^    221 :    Oznn    Tiumber   Co.   v.  Wilkinson    v.    Evans     ( 1907 )     34    Pa. 

Bryan    (1909)    90  Ark.  223,  119   S.  W.  Super.  Ct.  472;  Richmond  &  D.  R.  Go.  v. 
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wherever  it  occurs,  is  doubtless  suggested  by  the  evidence  which  hap- 
pens to  be  under  review.  The  cases  cited  in  subtitle  A  shows  that  the 
duty  of  inspection  may,  under  some  circumstances,  be  predicated  with 
reference  also  to  the  time  when  the  instrumentalities  are  first  put  into 
use,  and,  in  some  of  the  general  statements  relative  to  the  existence  of 
the  duty,  this  logical  condition  is  more  or  less  distinctly  recognized.^ 
Any  other  theory,  it  is  manifest,  would  be  inconsistent  with  the  fun- 
damental principle  which  underlies  all  the  cases,  viz.,  that,  except 
in  so  far  as  his  obligations  may  be  modified  by  the  doctrine  of  com- 
mon employment,  the  master's  responsibility  for  the  safe  condition 
of  his  instrumentalities  attaches  at  the  first  moment  when  they  are 
put  into  use,  and  continues  as  long  as  they  remain  in  use.  Such 
being  the  character  of  the  master's  responsibility,  the  existence  of 
the  duty  of  inspection  is  a  necessary  consequence  of  the  fact  that  the 
master's  obligations  cannot  be  adequately  discharged  unless,  during 
the  entire  period  of  which  that  responsibility  is  predicated,  he  takes 
notice  of  whatever  a  reasonably  prudent  person  would  have  ascer- 
tained under  the  particular  circumstances  which  happen  to  be  in- 
volved. 

It  has  been  held  that  an  omission  to  inspect  cannot  be  the  founda- 
tion of  a  charge  of  negligence  where  the  abnormally  dangerous  con- 
ditions resulted  from  the  tortious  and  unauthorized  acts  of  servants 
who  were  not  vice  principals.'  But  this  rule  is  to  be  taken  subject  to 
the  limitations  indicated  in  §  1028,  ante.  The  principles  laid  down 
in  that  section  also  involve  the  corollary,  recognized  in  one  case,  that 
a  master  is  not  invariably  entitled  to  conduct  his  business  on  the  as- 
sumption that  there  will  be  no  unlawful  interference  by  trespassers 
with  his  plant.* 

The  duty  of  inspection  is  imposed  merely  as  a  means  towards  an 
end.  Hence,  if  knowledge  of  a  defect,  such  as  the  inspection  was  de- 
signed to  reveal,  has  reached  the  master  or  his  representative  through 

Burnett    (1892)    88  Va.   538,   14   S.  E.  Beeves    (1904)    35   Tex.   Civ.  App.   162, 

372;   McKenzie  v.  'North  Coast  Colliery  79    S.    W.    1099,    it    was    said    that    a 

Co.    (1909)    55    Wash.    495,   28    L.EA..  charge  of  negligence  in  failing  to  fur- 

(N.S.)    1244,  104  Pao.  801.  nish  a  safe  car  embraces  a  failure  to  in- 

8  See  Tierney  v.  Minneapolis  £  St.  L.  spect  or  a  negligent  inspection. 

K.    Co.    (1885)    33   Minn.   311,   53   Am.  ^  Schwandt    v.    William    Wright    Co 

Rep.  35,  23  N.  W.  229;  Word  Deutscher  (1901)    126  Mich.   609,  85  N.  W.   1107 

Lloyd  8.  S.  Co.  v.  Ingehregsten   (1894)  (plank    laid    on    roof    to    stop    pullev 

57  N.  J.  L.  400,  51  Am.  St.  Rep.  604,  weights,     if     they     should     fall,     was 

31  Atl.  619;   Chicago  &  E.  I.  R.  Co.  v.  moved). 

Kneirim  (1894)  152  III.  458,  43  Am.  St.  *  International    d    G.    N.    R.    Co.    v. 

Eep.  259,  39  N.  E.  324.  Johnson   (1900)   23  Tex.  Civ.  App.  160, 

In  International  &   G.   N.  R.   Co.  v.  55  S.  W.  772. 
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some  other  channel,  the  mere  fact  that  inspection  has  been  duly  pro- 
vided for  will  not  absolve  the  master.*  So,  also,  if  the  agent  employed 
to  inspect  and  repait  an  instrumentality  fails  to  perform  the  work 
properly,  and  defects  still  remain  which  would  have  been  discovered 
by  a  proper  inspection,  the  employer  is  liable  for  any  injury  which 
may  afterwards  be  caused  by  those  defects.®  And  it  would  also  seem 
that  there  are  good  grounds  for  saying  that  the  satisfactory  character 
of  the  test  applied  for  the  purpose  of  determining  whether  an  appli- 
ance was  in  good  condition  must  be  an  inadequate  reason  for  infer- 
ring the  nonliability  of  the  master  in  any  case  where  the  appliance 
was  of  a  kind  not  suitable  to  be  used  at  all.''  On  the  other  hand,  evi- 
dence that  a  sufficient  force  of  inspectors  was  not  empowered,  and 
that  one  of  the  inspectors  sometimes  got  drunk  when  on  duty,  is  not 
sufficient  to  authorize  a  recovery,  where  it  is  shown  that  the  defective 
instrumentality  was,  as  a  matter  of  fact,  properly  inspected.* 

The  duty  of  inspection  is  not  predicable  of  circumstances  in  which 
the  essential  situation  presented  is  that  the  servant  is  engaged  in 
completing  or  repairing  some  instrumentality,^  [or  where  the  prog- 
ess  of  the  work  makes  the  place  unsafe,®*]  or  in  restoring  the  place 
of  work  to  its  normal  condition."     (See  §  924,  ante.)     The  duty  of 


6  Indiana,  I.  &  I.  B.  Co.  v.  Snyder 
(1894)  140  Ind.  647,  39  N.  E.  912; 
Hart  Y.  Naumburg  { 1888 )  50  Hun,  392, 
3  N.  Y.  Supp.  227,  reversed  (1890)  123 
N.  Y.  641,  25  N.  E.  385,  but  merely  on 
the  ground  that  the  master  was  igno- 
rant of  the  defects. 

6  Hoes  V.  Ocean  8.  8.  Co.  (1900)  56 
App.  Div.  259,  67  N.  Y.  Supp.  782  (ver- 
dict sustained,  which  was  based  on  evi- 
dence showing  that  certain  machinery 
had  not  been  tested  after  it  was  re- 
paired). 

The  duty  of  inspection  being  non- 
delegable, the  employer  cannot  escape 
liability  merely  on  the  ground  that  he 
had  good  reason  to  suppose  that  the 
agent  who  made  the  repairs  was  compe- 
tent. Connors  v.  Durite  Mfg.  Co. 
(1892)   156  Mass.  163,  30  N.  E.  559. 

■^  This  principle  was  relied  on  in 
Judge  Barrett's  dissenting  opinion  in 
Biddiscomh  v.  Cameron  (1898)  35  App. 
Div.  561,  55  N.  Y.  Supp.  127,  and  ap- 
pears to  be  a  sound  one,  whether  it  was 
applicable  to  the  facts  or  not.  In  the 
majority  opinion  there  is  nothing  incon- 
sistent with  it,  considered  as  an  ab- 
stract proposition. 


8  St.  Louis,  I.  M.  &  8.  R.  Co.  V. 
Gaines  (1890)  —  Ark.  — ,  13  S.  W.  740. 

9  Kellogg  v.  Denver  City  Tramway  Co 
(1903)  18  Colo.  App.  475,  72  Pac.  609 
(taking  down  pole)  ;  Gerstner  v.  New 
York  C.  &  H.  B.  R.  Co.  (1903)  81  App. 
Div.  562,  80  N.  Y.  Supp.  1063,  affirmed 
in  (1904)  178  N.  Y.  627,  71  N.  E. 
1131  (repairing  defective  cars)  ;  Allen 
V.  Galveston,  H.  &  8.  A.  R.  Co.  (1896) 
14  Tex.  Civ.  App.  344,  37  S.  W.  171. 

In  Stourbridge  v.  Brooklyn  City  R. 
Co.  (1896)  9  App.  Div.  129,  41  N.  Y. 
Supp.  128,  the  court  took  i;he  ground 
that  the  only  duty  of  an  employer,  in 
regard  to  a  cross-beam  furnished  merely 
as  a  part  of  the  structure  which  the 
servant  is  engaged  in  erecting,  and  not 
for  the  purpose  of  providing  him  with  a 
place  of  work,  is  to  apprise  him  of  the 
existence  of  any  latent  defects  of  which 
it  has  knowledge.  See,  further,  as  to 
this  class  of  cases,  chapter,  lxv.,  post. 

9a-  Adams  V.  Consumers'  Lignite  Co. 
(1911)  —  Tex.  Civ.  App.  — ,  138  S.  W. 
1178. 

10  A  servant  is  not  entitjed  to  rely 
on  his  employer's  having  examined  the 
place  where  he  is  put  to  work,  where  he 
is  sent  into  a  room,  on  the  day  of  the 
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inspection  does  not  extend  to  the  small  and  common  tools  in  every- 
day use,  of  the  fitness  for  use  of  which  the  employees  using  them 
may  reasonahly  be  supposed  to  be  competent  judges.^^  In  such  cases 
the  employer  may  ordinarily  rely  on  the  presumption  that  those  us- 
ing the  article  will  first  discover  the  defect.^^  See  chapter  xxxvii., 
ante. 

One  case  seems  to  proceed  upon  the  theory  that  a  master  is  not 
bound  to  examine  into  the  condition  of  articles  which  form  part  of 
his  stock  of  merchandise,  and  which  are  merely  handled  for  the  pur- 
poses of  transportation.'^     As  there  is  nothing  in  the  facts  of  that 

explosion  of  a  fly  wheel,  to  clear  away  ence  of  life;   they  are  mere  deductions 

the   ruins.     Kanz   v.   Page    ( 1897 )    168  from  the  letter  of  an  inaccurately  stated 

Mass.   217,   46   N.   E.   620.     The   court  rule    of    duty    assumed    beforehand    to 

said:     "There     are    many     momentary  cover  the  case.     Someone  must  be  first 

dangers  which,  though  hidden,  it  is  im-  in   the   place   of   possible   danger.     'Ihe 

practicable  to  guard  against  by  inspec-  workman  sent  in  to  clean  it  up  has  no 

tion,  and  for  which,  on  this  ground,  the  right  to  assume  that  he  is  not  the  first, 

employer  is  held  not  liable.     Whittaker  nor   is   the  employer   bound    in   formal 

V.  Bent  (1897)   167  Mass.  588,  46  N.  E.  language  to  notify  him  that  no  one,  as 

121.     There   are  others  which,   even  if  yet,  has  made  certain  that  nothing  will 

permanent    conditions    of   the   business,  give  way." 

are    obvious   without   warning,    and    of  This  rule  may  be  regarded  as  a  neces- 

which  the  workman  must  take  the  risk  sary    inference   from   the    principle   ex- 

if  he  accepts  employment  there.     Leary  plained  in  §  924,  ante,  or,  as  indicated 

v.  Boston  &  A.  B.  Go.  (1885)   139  Mass.  by  the.  reasoning  in  the  Massachusetts 

580,  587,  52  Am.  Rep.  733,  2  N.  E.  115;  case  cited,  it  may  be  deduced  from  the 

O'Maley  v.   South  Boston  Gaslight  Go.  conception  that  the  risk  of  handling  the 

(1893)    158  Mass.   135,   47  L.R.A.   161,  thing  in  its'  defective  condition   is   as- 

32  N.  B.  1119.     There  are  others  which  sumed  by  the  servant  as  an  inseparable 

are  both  transitory  and  obvious,  or  at  and  manifest  incident  of  the  very  work 

least  equally  easy  to  be  discovered  by  which  he  undertakes  to  perform.     See 

employer  and  employed.     When  a  room  chapter  L.,  post. 

has  been  shattered  by  an  explosion,  it  is  A  master  is  not  remiss  in  failing  to 

plain  to  everybody  that  things  are  not  ascertain  the  situation  after  a  derrick 

in    their    normal    condition,    that    the  had  fallen,  before  sending  an  experienced 

usual  support  of  part  by  part  has  been  man  on  a  tour  of  inspection.     De  Bock 

shaken    or    interfered    with,    and    that  v.  American  Bridge  Co.  ( 1909 )  131  App. 

some  portion  may  have  been  weakened  Div.  480,  115  N.  Y.  Supp.  461. 

to  the  point  of  being  ready  to  fall.     If  n  See  §   924a,   ante. 

the  explosion  was  of  an  iron  wheel,  it  is  12  Miller   v.   Erie   R.    Co.    ( 1897 )    21 

plain  that  the  fragments  probably  have  App.  Div.  45,  47  N.  Y.  Supp.  285  (poles 

flown   in   different  directions,  and  that  for    pushing    ears    along    an    adjoining 

they  may  have  lodged  above  or  below,  track). 

When  a  workman  is  sent  into  such  a  is  Garragan  v.  Fall  River  Iron  Works 

room   on   the   day   of   the   explosion   to  Go.   (1893)   158  Mass.  596,  33  N.  E.  652 

clear  away  the  ruins,  it  is  manifest  that  (purchaser  of  cotton   is  not   liable  for 

he  is  taking  one  of  the  steps  which  are  an  injury  to  his  servant  from  the  giving 

necessary  to  disclose  just  what  has  hap-  way  of  the  bagging  upon  a  bale  while 

pened.    it  is  not  a  natural  inference  on  he  was  moving  it  with  a  hook,  in  the 

the  part  of  one  so  sent  that  the  place  has  absence    of    evidence    of    a    custom    or 

been  inspected,  and  it  is  not  a  natural  agreement  on  the  master's  part  to  in- 

intcrpretation  of  the  offer  to  take  it  as  spect  it  and  ascertain  its  strength), 

implying  that  the  superior  knows  that  The  rule  that  a  common  carrier  is  not 

it  is  safe.     Such  an  inference  and  inter-  charged  with  notice  of  the  character  of 

pretation  are  not  based  on  the  experi-  the  freight  it  transports  was  also  laid 
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case  to  indicate  that  the  master  knew  who  was  the  maker  of  the  in- 
jurious agency,  or  whether  he  was  or  was  not  a  reputable  manu- 
facturer, this  decision  goes  beyond  even  those  cited  in  §  1055,  and  the 
conclusion  is  apparently  independent  of  the  principle  there  relied, 
upon.  It  is  difficult  to  see  any  satisfactory  reason  why  the  responsi- 
bility for  accidents  of  this  type  should  be  thrown  upon  the  servant. 
The  essential  import  of  such  evidence  is  simply  that  certain  condi- 
tions existed  by  which  the  place  of  work  was  rendered  unsafe,  and  it. 
is  submitted  that  a  distinction  which  segregates  from  the  rest  one- 
particular  class  of  the  material  substances  which  may  produce  this- 
result  is  purely  arbitrary. 

The  mere  fact  that  the  conditions  which  caused  the  injury  were 
due  to  an  act  of  God  will  not  excuse  the  master  if  it  appears  that  no 
harm  would  have  resulted  if  a  reasonably  careful  inspection  would 
have  disclosed  the  danger  in  time  to  have  prevented  the  catastrophe." 
Compare  §  1028,  ante. 

1057.  [155]  Evidential  prerequisites  to  the  maintenance  of  an  action 
based  on  the  failure  to  inspect. — The  first  step  in  the  establishment 
of  the  plaintiff's  case  is  to  show  that  the  master  was  subject  to  the 
duty  of  inspecting  the  instrumentality  in  question.  If  it  was  a  part 
of  his  plant,  as  is  the  situation  in  all  the  cases  considered  in  this 
chapter,*  the  only  circumstances  under  which  this  point  can  be  of 
any  importance  are  those  in  which  it  is  open  to  controversy  whether 
the  duty  lay  upon  him  or  upon  the  servants  who  prepared  or  adjusted 
the  instrumentality.  See  chapter  lxv.,  post.^  If  this  point  is  de- 
termined in  the  servant's  favor,  the  master's  liability  depends  upon 
the  answer  to  the  following  questions : 

(1)  Whether  the  conditions  which  caused  the  injury  were  discov- 
erable by  an  examination  of  a  reasonably  careful  character. 

(2)  Whether  any  examination  of  the  instrumentality  had  ever- 
been  made. 

(3)  Whether  the  examinations  which  were  actually  made  were 
made  as  frequently  as  was  proper. 

down  in  Clark  v.  Missouri,  K.  &  T.  B.        2  in   Lafayette   Bridge   Go.   v.    Olsen- 

Go.    (1903)    179  Mo.  66,  77  S.  W.  882,  (1901)    54  L.E.A.  33,  47  C.  C.  A.  367, 

where  a  servant  of  the  carrier  was  in-  108    Fed.   335,   the  defendant  company 

jured  by  a  vicious  animal.  was  held  liable  for  the  reason  that  it 

iiGentralR.  Go.  v.  Grady  (1901)  IIS  had  made  no  arrangements  for  inspect- 

Ga.   1045,   39   S.   E.   441    (railway  em-  ing  the  timber  from  which  the  workmen 

bankment    weakened    by    extraordinary  in  a  bridge  gang  were  to  select  the  nec- 

rain).  essary   pieces   for   constructing  a   false 

1  Cases  not  answering  this  description  work.     Compare  §  1066,  post. 
are  considered  in  the  following  chapter. 
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(4)  Whether  there  were  any  circumstances  which  would  have  sug- 
gested to  a  prudent  man  the  advisability  of  making  a  special  examin- 
ation during  the  interval  between  two  of  the  regular  examinations. 

(5)  Whether  the  regular  or  special  examinations  which  were  ac- 
tually made  were  as  thorough  as  the  circumstances  demanded. 

These  questions  will  be  considered  in  the  following  sections. 

1058.  [156]  Wo  negligence  imputable  where  a  defect  is  not  dis- 
coverable by  a  reasonably  careful  inspection. —  (See  also  §  1065, 
post  ) — The  general  principle  explained  in  §  1025,  antej  involves  the 
corollary  that  an  employer  cannot  be  held  negligent  for  failing  to  dis- 
cover a  defect  which  an  examination,  made  with  that  degTee  of  care 
which  is  obligatory  under  the  circumstances,  would  not  disclose.  The 
phraseology  used  in  stating  this  principle  is  often  of  a  sufficiently 
general  character  to  indicate  that  its  applicability  is  independent  of 
the  question  whether,  as  a  matter  of  fact,  such  an  examination  had  or 
had  not  been  made.^  Indeed,  it  is  clear  that  the  failure  to  examine  an 
instrumentality  cannot  be  regarded  as  an  efficient  cause  of  an  acci- 
dent, where  ex  hypothesi,  the  conditions  which  rendered  it  possible 
would  not  have  come  to  the  master's  knowledge  even  if  the  examin- 
ation had  been  made.^     But  in  the  great  majority  of  the  eases  in 

1  A  master  is  declared  not  to  be  liable  cise  of  reasonable  care    (Mercer  v.  At- 

for    "hidden    defects,    which    could    not  lantic  Coast  Line  R.  Co.  [1911]  154  N. 

have  been  discoverd  by  the  most  care-  C.  399,  70  S.  E.  742 ) . 

ful  inspection"    (Ladd  v.  Xew  Bedford  If  the  defect  was  the  result  of  some 

R.   Co.    [1876]    119  Mass.   412,   20  Am.  wealvness  not  discoverable  by  the  exer- 

Rep.    331)  ;    or   which   "the   usual   and  cise  of  ordinary  care,  the  master  is  not 

well-recognized  tests  of  science  and  art  liable,    irrespective   of   the   question    of 

fail  to  detect"   {Toledo,  P.  &  W.  R.  Co.  any   inspection   at   all.     Illinois    C.   R. 

V.  Conroy  [1873]  esm.  Sei;  Petroleum  Go.    v.    CougUin    (1904)    65    C.    C.   A. 

Iron  Works  Co.  v.  Boyle  [1910]  102  C.  lOi;  132  Fed.  801. 

C.    A.    579,    179    Fed.    433 )  ;     or    "for  The  master   is   not  liable   where   the 

latent    defects    which    could    not    have  discovery  and   repair   of  a  defect  falls 

been  discovered  by  the  use  of  ordinary  without  the   limits   of  reasonable  care, 

diligence"     (Quintana    v.    Consolidated  Cryder  v.   Chicago,   R.   I.   &   P.  R.   Co. 

Kansas  City  Smelting  &  Ref.  Co.  [1896]  (1907)    81  C.  G.  A.  559,  152  Fed.  417. 

14  Tex.  Civ.  App.  347,   37   S.  W.  369;  A  railroad  company  is  not  liable  for 

Galveston,  B.  &  8.  A.  R.   Co.  v.  Buch  injury  to  a  fireman  resulting  from  the 

[1901]  27  Tex.  Civ.  App.  283,  65  S.  W.  fact  that  the   coal  furnished  him   con- 

681 )  ;    or    for    "latent    defects"    simply  tained  rock  and  slate,  where  the  defect 

{Missouri  P.  R.  Co.  v.  Crenshaw  [1888]  could  not  have  been  discovered  by  the 

71  Tex.  341,  9  S.  W.  262)  ;   or  for  de-  exercise    of    ordinary    care    in    inspec- 

fects   "which  he   could  not  discover   in  tion.      Vissman    v.     Southern     R.     Co. 

the  exercise  of  ordinary  care  {Pettersen  (1905)    28   Ky.  L.   Rep.   429,   2  L.R.A. 

V.  Raht Jen's  American  Composition  Co.  (N.S.)    469,  89  S.  W.  502. 

[1908]    127    App.    Div.    32,    111   N.    Y.  ^  Lafendal    v.    Northern    Foundry    & 

Supp.   329);   or  latent  defects  not  dis-  Mach.   Co.    (1911)    19   West.  Law  Rep. 

coverable    by    inspection     {Gardner    v.  (Can.)    350    (Man.);    Laio   v.    Central 

Westinghouse     Electric     &     Mfg.     Co.  District  Printing  &   Teleg.   Go.    (1905) 

[1910]  141  App.  Div.  5,  125  N.  Y.  Supp.  140  Fed.  558;   O'Hara  v.  Brown  Hoist- 

693);   or  not  discoverable  by  the  exer-  ing  Mack.  Co.   (1909)   96  C.  0.  A.  350, 
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which  this  principle  appears  as  a  controlling  factor  the  actual  situ- 
ation presented  by  the  evidence  is  that  an  inspection,  upon  the  suf- 
ficiency of  which  the  master  was  entitled  to  rely,  had  been  duly  made 
"before  the  accident,  and  that  the  period  which  had  elapsed  between 


171  Fed.  394;  Geraghty  v.  National 
Fire  Proofing  Co.  (19]0)  157  111.  App. 
308;  Oeraghty  v.  William  Orace  Co. 
(1910)  157  111.  App.  309;  South  Balti- 
more Car  Works  v.  Schafer  (1902) 
S6  Md.  88,  94  Am.  St.  Ecp.  560,  53 
Atl.  665 :  Harris  v.  Consolidation  Goal 
Co.  (1909)  111  Md.  209,  73  Atl.  805; 
Gederherg  v.  Minneapolis,  St.  P.  &  S. 
Ste.  M.  R.  Go.  (1907)  101  Minn.  100, 
111  N.  W.  953;  Snyder  v.  J.  S.  Rogers 
■Co.  (1903)  69  N.  J.  L.  347,  55  Atl. 
303;  Wilson  v.  Cain  Lumber  Co.  (1911) 
'64  Wash.  533,  117  Pac.  246;  Doyle  v. 
Hawkins  (1905)  34  Ind.  App.  514,  73 
N.  E.  200  (defective  swivel  used  for 
i;ightening  chain)  ;  Louisville  &  N.  R. 
Co.  V.  Campbell  (1893)  97  Ala.  147,  12 
:So.  574;  Atchison,  T.  &  8.  F.  R.  Go. 
V.  Ledbetter  (1885)  34  Kan.  326,  8  Pac. 
•411:  Boess  v.  Clausen  &  P.  Brewing  Co. 
(1896)  12  App.  Div.  366,  42  N.  Y.  Supp. 
•848;  Devlin  v.  Wabash,  St.  L.  &  P.  R. 
Co.  (1885)  87  Mo.  545  (rail  without 
any  visible  defect  broke  by  reason  of 
cold  weather)  ;  Racine  v.  New  York  C. 
&  H.  R.  R.  Co.  (1893)  70  Hun,  453, 
24  N.  Y.  Supp.  388  (nonsuit  proper, 
where  the  evidence  was  that,  after  a 
supposed  burning  of  the  crown  plate 
of  a  boiler,  it  was  subjected  to  the  test 
of  145  pounds  pressure,  its  maximum 
capacity,  and  resisted  that  pressure; 
that  it  was  then  put  in  service  by  the 
defendant,  in  hauling  freight  and  pas- 
senger trains,  under  a  pressure  of  from 
140  to  145  pounds  of  steam,  and  con- 
tinued in  such  service  for  about  one 
week  ofter  such  supposed  burning  of 
the  plate  and  up  to  the  time  of  the 
accident  without  any  evidence  of  weak- 
ness, and  that  it  Anally  exploded  while 
tarrying  only  110  pounds  of  steam,  and 
while  running  at  only  a  moderate  rate 
of  speed  and  without  a  train)  :  Atz  y. 
Newark  Lime  d  Cement  Mfg.  Co. 
(1896)  59  N.  J.  L.  41,  34  Atl.  980  (bolt 
broke  from  internal  flaw  not  visible 
on  the  surface ) . 

This  is,  perhaps,  the  actual  ground 
on  which,  in  Watts  v.  Hart  (1893)  7 
Wash.  178,  34  Pac.  423,  771,  the  defend- 
ant was  absolved  from  liability,  where 
the   only   visible   defect   in   a   piece    of 


timber  used  for  "staking"  cars  was  a 
small  knot.  But  the  precise  position 
of  the  court  on  this  aspect  of  the  case 
is  not  very  clear. 

In  Warner  v.  Erie  R.  Co.  (1868)  39 
N.  Y.  468,  a  bridge  fell  after  about 
nine  and  a  half  years'  use.  The  evi- 
dence showed  that  bridges  of  similar 
construction  and  materials  upon  the 
defendant's  road  had  stood  over  ten 
years,  and  were  considered,  and  to  all 
appearances  were,  sound  and  safe; 
some  had  stood  over  fourteen  years, 
and  one  over  seventeen  years,  in  the 
same  condition.  Although  some  of  the 
witnesses  for  the  plaintiff  testified  that 
they  would  not  consider  such  a  bridge 
as  safe  beyond  the  period  of  seven  or 
eight  years,  yet  the  court  said  that 
if,  upon  adequate  and  repeated  inspec- 
tion, and  the  application  of  appropriate 
tests,  no  defect  was  exhibited,  a  mere 
opinion  as  to  the  length  of  time  such 
a  bridge  might  be  expected  to  stand 
would  have  no  appreciable  weight  in  the 
scale  of  evidence.  It  was  held  that 
there  was  no  conflict  of  evidence  as  to 
the  care  and  skill  used  in  the  inspec- 
tion, as  well  as  the  construction  and 
maintenance,  of  this  bridge,  and  that 
there  was  an  absolute  want  of  any 
actual  notice  of  any  defect,  real  or 
suspected,  therein,  and  that  it  was  the 
duty  of  the  court  to  take  the  case 
from  the  jury,  and  hold  that,  on  the 
established  facts,  the  plaintiff  could 
not  recover,  but  that,  at  all  events,  the 
defendant  was  entitled  to  the  instruc- 
tion the  counsel  asked,  to  wit,  that  in 
order  to  charge  the  defendant,  it  was 
necessary  for  the  plaintiff  to  show  that 
the  decay  in  the  bridge,  if  it  fell  from 
decay,  was  known,  by  some  notice  or 
otherwise,  to  the  president  and  direct- 
ors of  the  road. 

In  Painton  v.  Northern  C.  R.  Go. 
(1880)  83  N.  Y.  7,  it  was  held  that 
an  action  could  not  be  maintained  by 
a.  brakeman  injured  by  the  breaking  of 
a  defectively  welded  eyebolt  connecting 
the  chain  with  the  rod  of  a  brake,  as 
there  was  no  evidence  that  defendant 
or  any  of  its  agents  had  notice  of  the 
defect,  or  that  it  could  have  been  dis- 
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the  inspection  and  the  accident  was  so  short  that  he  might  reasonably 
act  upon  the  presumption  that  the  condition  of  the  instrumentality 
had  undergone  no  change  for  the  ^vorse.® 

The  practical  effect  of  this  principle  is  considerably  limited  by  the 
operation  of  another,  equally  well  settled,  viz.j  that  the  master's  non- 
liability cannot  be  affirmed,  as  a  matter  of  law,  merely  because  the 

covered  by   inspection,  except  that  the  to  the  contrary,  the  defect  which  caused 

maker  could  have  discovered  it  by  bend-  the  explosion  of  a  gas  generator  might 

ing   the   bolt  while   hot,   and   In   other  have  been  of  such  a  nature  as  to  elude 

ways;    but   it   did  not  appear   whether  the    most    careful    examination    of    the 

the  eyebolt  was  made  by  the  company  most  skilful  experts,  an  instruction  was 

or  purchased;  and  no  want  of  care,  the  held  erroneous  which  told  the  jury  that 

exercise  of  which  would  have  discovered  the    mere    absence    of    examination    by 

the  defect,  was  shown.  prudent    men    was    conclusive    of    the 

In  Carlson  v.  Phoenix  Bridge  Go.  defendant's  liability. 
(1892)  132  N.  Y.  273,  30  N.  E.  750,  The  failure  of  the  master  to  inspect 
several  hooks  were  made  by  a  black-  will  not  avail  the  servant  where  there 
smith  from  pieces  of  iron  about  18  is  no  evidence  that  the  defect  was  dis- 
inches  long,  cut  from  a  bar  purchased  coverable  by  inspection.  'New  Castle 
by  the  defendant's  superintendent.  Bridge  Co.  v.  Steele  (1906)  38  Ind. 
They  were  used  in  lifting  the  heavy  App.  194,  78  N.  E.  208. 
girders  which  formed  a  part  of  the  8  See  the  cases  cited  in  the  following 
structure  for  the  railway,  and  only  one  sections,  and  also  the  following  cases 
was  shown  to  have  broken,  or  to  have  in  which  the  fact  of  the  previous  in- 
been  weak  or  defective.  The  piece  of  spection  was  adverted  to:  Chestnut  v. 
the  bar  not  used  was  shown  to  have  Southern  Indiana  R.  Co.  (1901)  157 
been  of  the  best  quality,  and  to  possess  Ind.  509,  62  N.  E.  32  (brake  staff)  ; 
an  elasticity  and  strength  far  beyond  Stackpole  v.  Wray  (1902)  74  App.  Div. 
tliat  required  in  lifting  the  girder  in  310,  77  N.  Y.  Supp.  633  (elevator)  ; 
question.  The  hook  that  broke  did  so  Louisville,  N.  A.  &  C.  R.  Co.  v.  Bates 
from  a.  weakness  in  the  iron  at  the  par-  (1896)  146  Ind.  564,  45  N.  E.  108 
ticular  point  of  fracture.  The  court  (defective  car)  ;  O'Connor  v.  Illinois  C. 
said:  "The  evidence  does  not  show  from  R.  Co.  (1891)  83  Iowa,  105,  48  N.  W. 
what  part  of  the  bar  the  piece  of  iron  1002  (defective  car)  ;  Powers  v.  "New 
from  which  the  hook  was  manufactured  York  G.  d  H.  R.  R.  Co.  (1891)  60' 
was  taken,  and,  if  the  cutting  test  had  Hun,  19,  14  N.  Y.  Supp.  408  (king 
been  applied  to  either  end  or  the  middle  bolt  had  a  defect  underneath  the  sur- 
of  the  bar,  the  jury  could  not  have  face)  ;  Indiana,  I.  &  I.  R.  Co.  v.  Snyder 
found  that  it  would  have  disclosed  the  (1893)  —  Ind.  — ,  32  N.  E.  1129  (de- 
defect  complained  of.  A  conclusion  that  fective  hand  car)  ;  Sullivan  v.  Poor 
the  defect  would  have  been  discovered  (1900)  32  Misc.  575,  66  N.  Y.  Supp. 
would  have  had  no  other  basis  than  409  (elevator  pronounced  safe  by  corn- 
speculation  or  conjecture,  and  evidence  petent  experts  at  the  time  it  came- 
of  that  character  would  be  insufficient  under  defendant's  control,  and  inspected 
to  sustain  a  judgment."  carefully  from  time  to  time)  ;  Smith  v. 

In  Bannon  v.  Sanden  (1896)  68  111.  New  York,  G.  &  E.  R.  R.  Go.  (1900) 
App.  164,  it  was  contended  that  a  164  N.  Y.  491,  58  N.  E.  655  (ring  in 
proper  examination  was  not  made  of  the  chain  broke  owing  to  concealed  defect, 
timber  that  broke  in  a  scaffold,  but  due  to  the  presence  of  dirt  or  sulphur; 
the  court  was  of  the  opinion  that,  no  external  indications  of  flaw), 
from  the  facts  that  it  had  been  used  Evidence  that  there  was,  in  a  plat- 
four  or  five  times  without  breaking,  form  over  which  workmen  were  wheel- 
and  that  an  examination  would  not  have  ing  barrows,  a  depression,  "so  small 
disclosed  any  knot  in  the  timber,  an  that  it  escaped  the  attention  of  the 
examination   would   have   been   useless,  numerous   other   persons  who  used  the 

In  Kranz  v.  White  (1881)  8  111.  App.  platform,     some     of     whom     especially 

583,  where,  for  anything  that  appeared  examined  it,"  is  insufficient  to  support 
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abnormal  conditions  which  created  the  risk  from  which  the  servant 
suffered  injury  were  not  apparent  to  a  person  making  a  superficial 
examination  of  the  instrumentality  in  question.  In  other  words,  it 
is  laid  down  that  no  defect  can  be  considered  latent  which  is  discov- 
erable by  the  exercise  of  due  care.*  The  predication  of  a  specific  duty 
of  active  inspection  obviously  entails  the  adoption  of  the  latter  of 
these  principles.  But  it  will  be  seen,  by  comparing  the  cases  cited 
in  the  subjoined  note  with  those  cited  in  notes  2  and  3,  supra,  that 


an  allegation  of  negligence  against  the 
employer, — especially  where  it  is  im- 
probable that  the  imperfection  played 
any  part  in  the  accident  occasioning 
the  injury  complained  of.  Kaare  v. 
Troy  Steel  &  I.  Co.  (1893)  139  N.  Y. 
369,  34  N.  E.  901. 

A  verdict  for  the  plaintiff  cannot 
be  sustained  where  a  coupling  pin  broke 
owing  to  a  hidden  flaw  which  could  not 
have  been  discovered  before  the  break, 
except  by  an  exceedingly  critical  exami- 
nation. Western  &  A.  R.  Go.  v.  Season 
(1901)   112  Ga.  553,  37  S.  E.  863. 

A  railroad  company  is  not  liable  for 
an  injury  to  an  employee  caused  by  the 
breaking  of  a  brake  rod,  due  to  an  im- 
perfect welding,  where  the  flaw  was  not 
discoverable  by  the  usual  methods  of 
inspection,  owing  to  the  accumulation 
of  rust  over  the  welding.  Read  v.  Hew 
York,  N.  S.  &  B.  R.  Go.  (1897)  20 
R.  I.  209,  37  Atl.  947.  In  Skidmore  v. 
West  Virginia  &  P.  R.  Co.  (1895)  41 
W.  Va.  293,  23  S.  E.  713,  the  bottom 
of  a  wrecked  tender  fell  out  and  in- 
jured one  of  the  wrecking  crew.  The 
comments  of  the  court  upon  the  occur- 
rence were  as  follows :  "As  to  the  char- 
acter of  the  danger  which  the  plaintiff 
encountered  in  performing  this  work,  it 
was  no  more  apparent  to  the  skilled 
and  experienced  supervisor  and  section 
boss  than  it  was  to  the  plaintiff,  or 
to  the  humblest  and  most  uninformed 
section  hand  engaged  about  the  work. 
If  the  bolts  that  held  the  bottom  on 
were  severed,  as  they  must  have  been, 
between  the  tap  and  the  nut,  no  eyes 
could  penetrate  the  iron  and  the  wood 
that  surrounded  the  bolt,  and  it  could 
not  be  expected  or  required  that  the 
section  boss  should  chip  into  the  bolt 
or  cut  through  the  iron  and  destroy 
the  tender  to  ascertain  whether  the 
bolts  were  sound  or  broken  before  going 
to  work  to  remove  the  tender  from  its 
proximity  to  the  main  track." 


^Libhy,    McNeill    &    Lihiy    v.    Gook 

(1905)  123   ill.   App.   574,   affirmed   in 

(1906)  222  111.  206,  78  N.  E.  599; 
Western  Invest.  Go.  v.  McFarland 
(1908)  91  C.  C.  A.  504,  166  Fed.  76; 
Illinois   Steel   Co.  v.   Laughran    ( 1907 ) 

136  111.  App.  432 ;  Feeney  v.  York  Mfg. 
Co.  (1905)  189  Mass.  336,  75  N.  E. 
733  (staging)  ;  Alamo  Dressed  Beef  Go. 
V.  Yeargan  (1910)  —  Tex.  Civ.  App. 
— ,  123  S.  W.  721;  Ferris  Press  Brick 
Go.  V.  Thompson  (1910)  —  Tex.  Civ. 
App.  — ,  124  S.  W.  499;  Sack  v.  Dolese 
(1890)  35  111.  App.  636,  affirmed  (1891) 

137  111.  129,.  27  N.  E.  62. 

"A  defendant  cannot  avoid  its  lia- 
bility by  shutting  its  eyes  to  its  ob- 
ligation to  maintain  a  reasonably  safe 
place."     Burnes  v.  Kansas  City,  Ft.  S. 

6  M.  R.  Go.  (1895)  129  Mo.  41,  31 
S.  W.  347. 

It  has  been  held  that  proof  that  the 
appliance  which  caused  the  plaintiff's 
injury  was  defective  will  justify  the 
implication  that  the  defendant  was 
negligent  only  when  the  defect  was 
patent  and  obvious  ("open  to  visual 
observation"),  and  the  failure  to  dis- 
cover it  was  the  result  of  carelessness. 
Erskine  v.  China  Valley  Beet-Sugar 
Co.  (1895)  71  Fed.  270,  where  a  rope 
broke,  in  which  there  was  no  discolor- 
ation, nor  anything  whatever  in  its 
appearance  to  suggest  a  suspicion  of 
its  unsoundness.  This  decision,  how- 
ever, seems  to  be  too  strongly  in  the 
master's  favor,  unless  it  was  made  in 
view  of  the  conceded  fact  that  the  rope 
had  been  carefully  inspected  at  reason- 
able intervals. 

The  same  may  be  said  of  the  ruling 
that  an  employer  is  not  liable  for  an 
accident  occurring  because  of  a  defect 
in  appliances  furnished  to  his  servants, 
if  they  were  apparently  reasonably  safe 
and  adequate.     Watts  v.   Hart    (1893) 

7  Wash.  178,  34  Pao.  423,  771.  See, 
however,  as  to  this  case,  note  2,  supra. 
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there  is  considerable  diiSculty  in  reconciling,  with  reference  to  the 
actual  facts  involved,  some  of  the  decisions  in  the  two  groups.* 

6  The  servant  was  allowed  to  re-  Glune  v.  Ristine  (1899)  36  C.  C.  A. 
cover  in  the  following  cases:  Northern  450,  94  Fed.  745  (large  rock  imbedded 
P.  R.  Co.  V.  Teeter  (1804)  11  C.  C.  A.  in  the  slope  of  a  railway  cutting  was 
332,  27  U.  S.  App.  316,  63  Fed.  527  loosened  by  the  action  of  frost  and 
(hole  in  track  concealed  bv  slush)  ;  water,  and  fell)  ;  Mayer  v.  Liebmann 
True  v.  Lehigh  Valley  R.  Co.  (1897)  (1897)  16  App.  Div.  54,  44  N.  Y.  Supp. 
22  App.  Div.  588,  48  N.  Y.  Supp.  86  1067  (rivet  holes  in  the  rods  and  brack- 
( inspection  of  bank  from  which  slides  ets  of  the  run  used  for  lowering  bar- 
may  be  expected  not  sufficient,  where  it  rels  into  a  cellar  had  become  enlarged 
has  been  only  such  as  could  be  made  by  use  and  rust)  ;  Davis  v.  Nuttalls- 
by  observation  in  passing  along  the  burg  Coal  &  Coke  Go.  (1890)  34  W. 
track)  ;  Union  P.  R.  Go.  v.  Daniels  Va.  500,  12  S.  E.  539  (rock  fell  from.' 
(1894)  152  U.  S.  684,  sub  nom.  Union  roof  of  mine)  ;  McMillan  Marble  Go.  v. 
P.  R.  Co.  V.  Snyder,  38  L.  ed.  597,  Black  (1890)  89  Tenn.  118,  14  S.  W. 
14  Sup.  Ct.  Rep.  756,  affirming  (1890)  479  (projecting  rock  in  a  quarry  fell)  ; 
6  Utah,  357,  23  Pac.  762  (evidence  Flanigan  v.  Guggenheim  Smelting  Co. 
tended  to  show  that  a  car  had  a  crack  (1899)  63  N.  J.  L.  647,  44  Atl.  762' 
about  12  inches  long  in  one  of  its  (knot  in  side  piece  of  ladder  in  close 
wheels,  and  that  the  crack,  although  it  proximity  to  nail  driven  into  cross 
was  old  and  filled  with  greasv  dirt  and  piece)  ;  Whitney  &  8.  Co.  v.  O'Rourke 
rust,  could  have  been  detected  without  (1898)  172  111.  177,  50  N.  E.  242 
difficulty  if  the  wheel  had  been  properly  (boards  covering  terra  cotta  coping  om 
examined  at  the  last  inspecting  sta-  a  building  under  erection  were  left 
tion)  ;  Mammoth  Vein  Coal  Go.  v.  loose,  and  one  of  them  fell).  See  also, 
hooper  (1908)  87  Ark.  217,  112  S.  W.  to  same  effect,  Bushby  v.  New  York,. 
390  ("water-slip"  rock  in  roof  of  L.  E.  &  IF.  R.  Go.  (1887)  107  N.  Y. 
mine)  ;  Woodson  v.  Prescott  &  N.  W.  374,  1  Am.  St.  Rep.  844,  14  N.  E.  407; 
R.  Co.  (1909)  91  Ark.  388,  121  S.  W.  Missouri  P.  R.  Go.  v.  Dxvyer  (1886) 
273  (defective  drive  wheels  on  engine)  ;  36  Kan.  58,  12  Pac.  352;  Kaplan  v. 
Missouri,  K.  d  T.  R.  Go.  Y.  Bush  (1909)  New  York  Biscuit  Co.  (1896)  5  App. 
56  Tex.  Civ.  App.  69,  120  S.  W.  224  Div.  60,  38  N.  Y.  Supp.  1049. 
(defective  water  crane)  ;  Munch  v.  Testimony  that  a  hook,  after  it  gave 
Oreat  Northern  R.  Co.  (1898)  75  Minn,  way,  looked  as  if  there  had  been  a 
61,  77  N.  W.  541  (old  break  in  wheel  break  previous  to  the  main  break;  that 
of  railway  car)  ;  Myers  v.  Erie  R.  Co.  "if  a  man  made  a  careful  examination^ 
( 1899 )  44  App.  Div.  11,  60  N.  Y.  Supp.  of  the  hook,  after  making  it  he  might 
422  (crack  on  brake  staff  concealed  by  possibly,  or  if  a  man  familiar  with 
rust)  ;  Lafayette  Bridge  Go.  v.  Olsen  hooks  examined  it  he  might  perhaps, 
(1901)  54  L.R.A.  33,  47  C.  C.  A.  367,  have  discovered  the  flaw  which  caused 
108  Fed.  335  (curl  in  the  grain  of  the  the  accident;  but  these  flaws  would  not 
timber  used  for  a  false  work)  ;  Toledo  be  visible  on  an  ordinary  inspection;" 
P.  &  W.  R.  Go.  V.  Gonroy  (1873)  68  that  there  was  actually  a  visible  crack 
111.  561  (bridge  timbers  externally  or  flaw  in  the  hook  above  the  flaw  at 
sound,  but  rotten  within)  ;  Benzing  v.  the  place  of  rupture;  and  that,  as  testi- 
Steinway  &  Sons  (1886)  101  N.  Y.  547,  fled  to,  iron  will  usually  break  in  the 
5  N.  E.  449  (evidence  was  that  a  weakest  spot, — tends  to  show  that  a 
casual  inspection  of  the  lower  side  of  careful  inspection  would  have  revealed 
a  plank  in  a  scaffold  would  have  dis-  the  weakness  of  the  hook.  Spicer  v. 
closed  a  knot)  ;  McDonald  v.  Postal  South  Boston  Iron  Co.  (1885)  138 
Teleg.  Co.   (1900)   22  R.  I.  131,  46  Atl.    Mass.  426. 

407  (knot  in  cross-arm  of  telegraph  Where  several  witnesses  have  testi- 
pole)  ;  Kearney  Electric  Go.  v.  Laugh-  fled  that  the  materials  furnished  for 
lin  (1895)  45  Neb.  390,  63  N.  W.  941  a  scaffold  were  rotten,  it  is  error  to- 
( laborer  injured  by  the  caving  of  an  take  from  the  jury  the  question  whether 
imperfectly  propped  tunnel,  the  sup-  the  condition  of  those  materials  ought 
ports  of  which  the  superintendent  had  to  have  been  known  to  the  master, 
examined     a     short     time     previous)  ;    Roberts  v.   Smith    (1857)    2  Hurlst.   & 
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1059.  [157]  Culpability  usually  inferable  where  the  master  has 
made  no  inspection  of  an  instrumentality.— That  a  master  cannot,  in 
the  majority  of  instances,  be  pronounced  free  from  negligence,  as  a 
matter  of  law,  where  the  instrumentality  which  caused  the  injury 
had  never  been  inspected  at  all  before  the  accident,  or  not  at  the 
time  when  it  should  have  been  (see  next  section),  is  obviously  a  nec- 
essary consequence  of  assuming  that  inspection  is  one  of  the  duties 
which  he  owes  to  his  servants.  Usually,  therefore,  the  case  is  for  the 
jury  wherever  the  evidence  tends  to  show  such  omission  to  inspect.^ 
Setting  aside  the  cases  commented  upon  in  §  1066,  post,  which  are 

N.   213,   26   L.   J.   Exch.   N.   S.    319,   3  chinery,    on    the    testimony    of    a    con- 

Jur.  N.   S.   469,   5  Week.   Rep.   581.  ductor  that  he  went  along  the  side  of 

A  finding  that  an  employer  was  negli-  the   train,   and   loolced   under   the    cars 

gent  in  furnishing  an  improper  or  de-  and  saw  no  defects.     Wright  v.  South- 

fective   jackscrew,    by   the   breaking   of  em  R.   Co.    (1900)    127   N.   C.   225,   37 

which    his    employee    was    injured,    is  S.  E.  221. 

justified  by   proof  that  the   break  had        1  Weiden  v.  Brush  Electric  Light  Go. 

begun  before  the  jackscrew  was  given,  (1889)    73   Mich.   268,   41   N.   W.   269; 

that  an  inspection  would  have  disclosed  Byrne  v.  Eastmans  Go.    (1900)    163  N. 

it,    and    that    the    inspection    was    not  Y.  461,  57  N.  E.  738,  reversing   (1898) 

made.     Kennedy  v.   Chicago,  M.   d   St.  27  App.  Div.  270,  50  N.  Y.  Supp.  457, 

P.  B.  Go.    (1894)    57  Minn.  227,  58  N.  52  N.  Y.  Supp.   1139    (no   uniform   in- 

W.  878.  speetion  of  an  iron  wheel  supporting  a 

A  railway  company  which,  after  using  heavy     weight,     though     the     evidence 

a  lifting  jack  purchased  by  it,  contain-  showed  that  it  was  liable  to  be  broken 

ing  a  latent  defect  in  the  weld  of  the  by  hard  usage  at  any  moment;  merely 

foot    attached    to    the    jack,    sends    it  oiled  when  work  was  slack)  ;   Whitelaw 

to  its  shops  for  other  repairs,  is  liable  v.  Moffat    (1849)    12   So.   Sess.   Cas.  2d 

to   a  servant   injured   because   of    such  series,   434 ;    International   c£-    Cf.   N.   R. 

defective   weld,    if   it   could    have   been  Go.  v.  Elkins   (1899)   —  Tex.  Civ.  App. 

discovered  by  a  reasonable  examination  — ,   54   S.   W.   931 ;    JVholey  v.   British 

at   the   time   such    repairs   were   made.  &   F.   8.   8.   Co.    (1908)    158   Fed.   379; 

Kansas  City  d  P.  R.  Go.  V.  Ryan  (1894)  Missouri   Malleaile  Iron   Co.  v.   Dillon 

52  Kan.  637,  35  Pac.  292.  (1903)     206    111.    145,    69    N.    E.    12; 

The    master's    negligence    is    for    the  Vaughn    v.    Chicago    Junction    R.    Co. 

jury,  where  the  evidence   is   that   steel  (1911)   249  111.  206,  94  N.  E.  40;  Chry 

cables   supporting   a   derrick   were   old,  v.    Oriffin    Wheel    Go.    (1910)     153    111. 

and  the  outer  surface  had  become  worn,  App.  175 ;  Vaughan  v.  Chicago  Junction 

and   many   of   the   wires   were   broken;  R.  Co.    (IdlO)    156  111.  App.  364,  judg- 

that    the     cables     appeared     rusty,     as  ment   aflirmed   in    (1911)    249   111.   206, 

though  they  had  been  used,    and  were  94  N.   E.   40;    Underwood  v.   Gulf  Ref. 

flattened  in  places,  and,  on  account  of  Co.  128  La.  968,  55  So.  641;   Boney  v. 

the   wires   being   broken,    could   not   be  Louisiana   R.   &    Nav.    Co.    (1911)    129 

handled  with  bare  hands ;  that  after  the  La.  106,  55  So.  729 ;   Byrne  v.  Parnum 

break  the  broken  ends  were  rusty  and  (1904)    188  Mass.  219,  74  N.  E.   1131; 

worn,  with  little  strands  sticking  out,  Chamhers  v.  Wampanoag  Mills    (1905) 

and  some  wires  were  longer  than  others,  189  Mass.  529,  75  N.  E.  1093;  Antosik 

and    the    break    looked    as    though    the  v.    Michigan    Alkali    Go.     (1911)     166 

cable  had  pulled  apart;   and  that  when  Mich.   415,   132   N.   w.   80;    Murphy  v. 

one   of  the  wires  breaks   and  moisture  Coney   Island  d   B.   R.    Co.    (1901)    65 

gets  in,  the  rust  eats  into  the  wire,  and  App.    Div.    546,    73    N.    Y.    Supp.    18; 

weakens  it.     Yaw  v.  Whitmore    (1899)  Weller    v.    Aierfoyle    Mfg.    Go.    (1905) 

46  App.  Div.  422,  61  N.  Y.  Supp.  731.  28    Pa.    Super.    Ct.    102;     Petrarca    v. 

It  was   error  to   charge  the   jury  to  Quidnick  Mfg.  Co.   (1905)   27  R.  I.  265, 

find  that  there   was   no   defective   ma-  61  Atl.  648;   Gulf,  C.  d  8.  F.  R.  Co.  v. 
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not  relevant  in  the  present  connection,  the  single  exception  to  this 
rule  would  seem  to  be  the  case  of  an  instrumentality  which  had  been 
purchased  under  circumstances  which  absolved  the  employer  from 
the  duty  of  examining  it  when  it  passed  into  his  possession  (see 
§  1055,  ante),  and  the  injury  Avas  received  so  soon  afterwards  that 
it  would  be  unreasonable  to  hold  that  a  new  obligation  to  examine 
it  came  into  existence  while  it  was  in  iise.  But  this  particular  situ- 
ation does  not  seem  to  have  been  the  subject  of  any  express  decision. 

It  has  been  held  that  the  rule  that  the  performance  of  a  duty  may 
sometimes  be  presumed  is  not  available  in  the  master's  favor,  where 
the  question  is  whether  an  instrumentality  has  been  duly  inspected.^ 
[But  the  competency  of  the  inspector  will  be  presumed.' 

Upon  the  failure  of  the  master  to  perform  his  duty  in  regard  to 
inspection,  he  must  be  deemed  to  have  had  notice  of  every  defect 
which  an  inspection  would  have  revealed.*] 

1060.  [158]  With  what  frequency  Inspections  should  be  made. — 
How  often  an  inspection  should  be  made  depends  entirely  upon  the 
■character  of  the  instrumentality  and  the  length  of  time  during  which 
it  may  reasonably  be  presumed  that  it  will  remain  in  that  normal 
■condition  in  which  it  must,  for  the  purposes  of  the  inquiry,  be  sup- 

Brooks    (1903)    —  Tex.   Civ.   App.   — ,  dynamite  to  inspect  after  an  explosion 

73  S.  W.  571;  Roberts  v.  Port  Blahely  to  ascertain  -whether  any  dynamite  re- 

Mill  Go.    (1902)    30  Wash.  25,  70  Pac.  mains  unexploded.     Eooe  v.   Boston  & 

111;  McMillan  v.  'Sorth  Star  Min.  Go.  N.  Street  R.  Co.    (1904)    187  Mass.  67, 

(1903)    32  Wash.  579,  98  Am.  St.  Rep.  72  N.  E.  341. 

DOS,   73  Pac.   685;   Rapson  v.  Leighton       An  employee   of  a  railroad  company 

(1905)    187   Mass.    432,    73   N.   E.   540  may  recover  for  injuries  resulting  from 

(staging)  ;    Beinhardt  v.   Central  Lard  an  accident  occasioned  by   a   defect   in 

■Co.    (1906)    74  N.  J.  L.  9,  64  Atl.  990  a    brake    rod,    which    an    investigation, 

(defective    shafting)  ;    Converse   Bridge  pursuant    to    a    rule    of   the    company, 

Co.   V.    Grizzle    (1908)    119   Tenn.    683,  would  have  revealed  in  time  to  prevent 

109    S.    W.    290     (derrick    exposed    to  the  accident.     Bailey  v.  Rome  W.  &  0. 

Tveather  not  inspected  for  five  years);  R.  Co.   (1893)   139  N.  Y.  302,  34  N.  E. 

Richelieu    &    0.    Nav.    Co.    v.    Dorman  918.     All  the  cases  cited  in  the  follow- 

(1908)   Rap.  Jud.  Quebec  16  K.  B.  375  ing   sections   may  also  be   regarded   as 

(coil  of  steam  piping  not  tested).  virtual  recognitions   of  the  doctrine  in 

One   contracting  to  place  the   super-  the  text, 
structure  of  a  bridge  on  concrete  piers        2  McCauley  v.  Southern  R.  Co.  ( 1897 ) 

to  be  erected  by  another  is,  where  his  10  App.  D.   C.   560,  where  the   conten- 

employees    do   not    know,    and    cannot,  tion  of  the  defendant  was  that  the  due 

by  the  exercise  of  ordinary  care,  learn  inspection  of  an  engine  might  be  pre- 

of  the  danger  of  attempting  to  do  the  sumed  from  the  fact  that  it  had  been 

work  before  the  piers  have  become  suflB-  in  the  roundhouse,  and  might  have  been 

ciently  hard,  bound  to  warn  them  of  the  inspected  on  the  day  that  the  accident 

danger    or    inspect   the    piers    to    learn  occurred. 

their  condition  before  sending  the  men        3  Vincent    v.     Clements     (1907)     150 

upon  them.     Pennsylvania  Steel  Go.  v.  Mich.  406,  114  N.  W.  330. 
A'oce    (1910)    113   Md.   460,  —   L.R.A.        iLihby,    McNeill    &    Libby    v.    Cook 

.(N.S.)  —,  77  Atl.  1121.  (1906)     222    111.    206,    78    N.    E.    599, 

It    is    the    duty    cf    a    master    using  aifirming   (3905)   123  111.  App.  574. 
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posed  to  have  been  found  at  the  time  it  was  put  into  use,  or  at  the 
last  preceding  examination.  It  is  therefore  inevitable  that  general 
expressions  used  to  describe  the  extent  of  the  master's  obligations 
from  this  point  of  view  should  be  somewhat  vague.^  In  view  of  the 
numerous  and  diversified  elements  involved  in  the  consideration  of 
the  sufiicient  performance  of  the  master's  duty,  it  is  evident  that,  in 
the  great  majority  of  instances,  his  liability  must  be  treated  as  a  ques- 
tion of  fact  for  the  jury.  The  subjoined  note,  in  which  the  decisions 
are  classified  under  headings  which  indicate  the  subject-matter,  shows 
under  what  circumstances  the  courts  have  deemed  it  justifiable  to  ex- 
ercise their  power  of  controlling  or  setting  aside  verdicts.* 

lit  has  been  said  that  the  master  d  S.  F  R.  Co.  [1893]  119  Mo.  316,  24 
must  examine  his  instrumentalities  S.  W.  782  [railway  company  cannot  be 
after  they  have  been  in  service  as  long  held  liable  for  an  injury  to  a  brake- 
as  they  can,  v?ith  safety,  be  used  with-  man  who  is  tripped  up  by  a  small  coil- 
out  examination  and  overhauling  (Sioux  spring,  left  on  a  side  track  by  a  car 
City  c£-  P.  R.  Co.  v.  Finlayson  [1884]  repairer  and  almost  covered  by  grass, 
16  Neb.  578,  49  Am.  Eep.  724,  20  N.  where  the  employees  working  on  the 
W.  860)  ;  or  from  time  to  time  {Ches-  track  had  never  seen  it,  and  there  is 
son  V.  John  L.  Roper  Lumler  Co.  no  evidence  to  show  how  Ions  it  had 
[1896]  118  NO.  59,  23  S.  E.  925);  or  been  lying  between  the  rails];  Caven 
from  time  to  time,  as  occasion  may  re-  y.  Bodwell  Granite  Co.  [1904]  99  Me. 
Tpt  *T?^r^fi/7  ''^/t  T^N^^  477?  ^78,  59  Atl.  285;  Cotton  v.  Worth  Caro- 
Ito^^tJt  !LhI-2j  be  nlLV-  fl  \^o  [1908]  149  N.  C.  227.  62 
sary  to  enable  him  to  see  that  they  are  '      '            ' '. 

in  a,  reasonably  safe  condition  (Bgan  v.  .f;  master  is  said  not  to  be  chargeable 

Dry  Dock,  E.  B.  &  B.  R.  Co.  [1896]  12  ^^t"   negligence  by   reason   of   a  defect 

App.  Div.   556,   42  N.   Y.   Supp.   188);  '^"i<="    suddenly   appears    in   a   tool    or 

or  frequently    (Richmond  d  D.   R.   Co.  instrumentality  furnished  an  employee, 

V.  Burnett  [1892]   88  Va.  538,  14  S.  E.  unless  he  has  been  remiss  in  testing  the 

372;  Knofp  v.  Siouiv  City  &  P.  R.  Co.  same.     Atchison,   T.  £  8.  F.  R.  Co.  v. 

[1887]   71  Iowa,  41,  32  N.  W.  18);   or  T^apole    (1895)    55   Kan.    401,   40   Pac. 

as  frequently  as  is  reasonable  under  all  669. 

the  circumstances  (Krampe  v.  St.  Louis  The  degree  of  vigilance  which  a  rail- 

Br»u?tM(;  Asso.  [1894]  59  Mo.  App.  277)  ;  way    company   is    required    to    exercise 

or    as    frequently    as    custom    and    ex-  to  guard  against  injuries  to  employees, 

perience  require   (Wabash  &  W .  R.  Co.  resulting  from  the  interference  of  tres- 

V.   Morgan  [1892]    132  Ind.  430,  31  N.  passers    with    the    track    and    switches, 

E.    601 )  ;     or    at    reasonably    frequent  jg  determined  by  the  possibility  or  prob- 

intervals    (Manson   v.    Eddy    [1893]    3  ability    of    such    interference,    and    the 

Tex.  Civ.  App.  148,  22  S.  W.  66;    Chi-  harm  likely  to  result  therefrom.    Inter- 

cago  G.  W.  R.  Co.  v.  Healy  [1898]   30  national   &    G.   N.   B.    Co.   v.   Johnson 

C.  C.  A.  11,  57  U.  S.  App.  513,  86  Fed.  (1900)  23  Tex.  Civ.  App.  160,  55  S.  W. 

245);    or    at    proper    intervals     (Nord  772. 

Deutsoher  Lloyd  S.  8.  Co.  v.  Ingelreg-  ^  (a)   Railway    tracks. — Where    loose 

sten   [1894]    57  N.  J.  L.   400,   51   Am.  rocks  are  left  in  such  a  position  above 

St.  Rep.   604,   31  Atl.   619;    Comhen  v.  railway   tracks   that  they  may  be   dis- 

Belleville  Stone  Co.  [1896]  59  N.  J.  L.  placed  by  the  action  of  the  elements  and 

226,  36  Atl.  473 ;   Daniels  v.  Union  P.  precipitated  upon  the  tracks,  the  failure 

R.    Co.    [1890]    6    Utah,    357,    23    Pae.  to  patrol  the  track  at  night  is  culpable 

762 ;  Erskine  v.  CUno  Valley  Beet-Sugar  negligence.     Clune  v.  Ristine  ( 1899 )   36 

Co.  [1895]  71  Fed.  270)  ;  or  at  reason-  C.  C.  A.  450,  94  Fed.  745. 

»ble  intervals    (Williams  v.   St.   Louis  Negligence  may  be  inferred  where  a 
M.  &  S.  Vol.  III.— 176. 
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It  has  been  laid  down  that  the  master's  freedom  from  culpability 
cannot  be  affirmed,  as  a  matter  of  law,  where  the  evidence  is  that  a 

switch  rail  has  been  in  a  battered  con-  £  W.  R.  Co.  v.  Oomroy   (1873)    68  111. 

dition  for  a  month.     Chicago,  L.  8.  £  561. 

B.  R.  Co.  v.  Eartmann    ( 1897 )    71  111.  Whether  a  wooden  bridge  ought  to  be 

App.  427.  inspected  during  the  night   as  well   as 

The  court  cannot  say,   as  matter  of  the   day,   to    obviate   the   risk   of    acci- 

law,    that   the    interval    of    six    and    a  dents   from   fire,   is  a  question  for  the 

half  or  four  and  a  half  hours  between  jury.     Maydole  v.   Denver  d   R.   O.  R. 

the  time  of  the  breaking  of  a  drawbar  Co.   (1900)    15  Colo.  App.  449,  62  Pac. 

on   a  car  and  the  accident,   caused  by  964. 

a  piece  of  the  broken  drawbar  remain-  The  fact  that  a  bridge  had  been  prop- 

ing  on  the  track,  was  not  sufficient  to  erly  inspected  and  tested  the  day  before 

charge  the  company  with  knowledge  of  the    accident    is   conclusive   evidence   of 

the  presence  of  such  obstacle,  and  with  the    company's    exercise    of    due    care, 

the   responsibility  for  the   danger  thus  Faulkner  v.  Erie  R.  Co.  ( 1867 )  49  Barb, 

created.      Chicago   &   N.   W.   R.    Co.   v.  324.     See  also  Warner  v.  Erie  R.   Co. 

Delaney   (1897)    169  111.  581,  48  N.  E.  (1868)  39  N.  Y.  468. 

476,  affirming    (1896)   68  111.  App.  307.  (c)   Simtches. — ^A  switch  on  a  grade 

Where  it  is  shown  that  a  track  in-  and  curve,  and  near  a  large  city  where 

spector   and   his   gang   carefully   exam-  there   are   lawless   characters  who  may 

ined   and   repaired   a   curve   about   two  interfere  with  it,  ought  to  be  inspected 

weeks  before  an  accident,  an  employee  at   least   once   every   six  hours.     Inter- 

of  the  railroad  company  working  upon  national   &    G.    N.   R.    Co.    v.   Johnson 

an   engine    cannot   recover   for   injuries  (1900)   23  Tex.  Civ.  App.  160,  55  S.  W. 

alleged    to   be   due   to   a   defect   in   the  772. 

rails  at  that  place.     Burrell  v.  Gowen  (d)   Locomotives. — In  Pierson  v.  Neicr 

(1890)    134  Pa.   527,   19  Atl.   678.  York,    N.   B.   d   H.   R.    Co.    (1900)    53 

A  railway  company  is  not  liable  for  App.  Div.  363,  65  N.  Y.  Supp.  1039,  a 

the  death  of  an  engineer  by  the  derail-  verdict    for    the    plaintiff    was    upheld 

ment  of  his  engine,  caused  by  a  sudden  where   he   was    injured   by   the   failure 

fall  of  rain  saturating  the  already  moist  of   the   air   brakes  to  work  because   of 

earth   so   that   the   cross   ties   sunk   on  a  leak  in  the  steam  pipe  in  the  smoke 

one  side  under  the  weight  of  the  engine  box,  the  evidence  being  that  the  engine 

and   turned    it    over,    where    the    place  had  not  been  inspected  for  several  days 

had  been  twice  inspected  that  morning  before  the  accident, 

and  appeared  to  be  safe,  and  two  heavy  In  Atchison,  T.  &  8.  F.  R.  Co.  v.  Holt 

freight  trains  and  a  fast  express  train  (1883)    29  Kan.   149,  the  plaintiff  was 

had   passed   over   it   in   safety.     Binns  allowed  to  recover  where  an  engine  had 

V.   Richmond   d   D.    R.    Co.    (1892)    88  been   unsafe   and   dangerous   for   "some 

Va.  891,  14  S.  E.  701.  considerable  time." 

The   court   cannot   say   as    a   matter  A     railroad     company     which     every 

of  law   that   the   proprietor  of   a   rail-  month    subjects    the    stay    bolts    in    a 

road  used  in  connection  with  a  lumber  boiler   to   the   best   test   known   is   not 

business    has    properly    discharged    his  liable  for  the  death  of  an  engineer  from 

duty  by  an  inspection  on  the  Saturday  an  explosion  of  the  boiler  due  to  broken 

next  before  the  Monday  of  the  accident,  stay   bolts,    eight   days    after   such   in- 

sinee   the   question  how  frequently  the  spection.     Chicago  d  A,  R.   Co.   v.  JD« 

road  ought  to  have  been  Inspected  was  Bois   (1894)   56  111.  App.  181. 

a   question    of   fact,    dependent   on   the  (e)   Railimy  cars. — It  has  been  laid 

character  of  the  material  of  which  the  down   that   a   "railway    company   must 

road  was  composed  and  the  use  to  which  have    its    inspectors    not    only    at    its 

it  was  subjected.     Jackson  Lumber  Co.  termini,    where    a    general    overhauling 

V.    Curmingham    (1904)    141    Ala.   206,  of  property   is  had,   but  at  convenient 

37  So.  445.  stations   along  its  line,   to  detect  such 

(b)   Railway   bridges. — "Of   whatever  injuries  as  may  have  been  received  en- 

material  bridges  are  built,  they  should  route."     St.  Louis,  I.   M.  d   8.   R.   Go. 

be  subjected  periodically,  every  year,  to  v.  Rice    (1888)    51  Ark.   467,  4  L.R.A. 

the    closest   examination."      Toledo,    P.  173,   11   S.  W.   699.     But  in  Brann  T. 
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defect  is  one  produced  by  gradual  wear.  The  reasonable  inference 
then  is  that  it  has  existed  for  a  considerable  time,  and  might,  there- 

Chioago,  R.  I.  S  P.  R.  Co.  (1880)  53  its  arrival  at  an  inspecting  point,  and 
Iowa,  595,  36  Am.  Rep.  243,  6  N.  W.  the  servant  was  allowed  to  recover  for 
5,  the  court,  while  holding  that  the  evi-  an  injury  received  two  or  three  hours 
dence  warranted  the  conclusion  that  after  its  arrival.  Missouri,  K.  &  T.  R. 
the  "hand-hold"  of  a  car  had  got  out  Go.  v.  Murphy  (1898)  51)  Kan.  774,  52 
of  repair  at  some  time  on  a  trip  to  and   Pac.  863. 

from  a  certain  city,  which  lasted  several  A  railway  company  is,  as  matter  of 
days,  declined  to  say,  as  a  matter  of  law,  not  responsible  to  a  fireman  who, 
law,  whether  the  car  should  have  been  in  proceeding  to  clean  his  engine  at 
inspected  during  the  trip.  the   end   of    a   trip,   was    injured   by    a 

In  a  case  wliere  there  were  three  defect  in  the  step  of  the  locomotive,  the 
points  for  the  inspection  of  certain  coal  evidence  being  that  it  was  in  good  con- 
cars  within  20  miles,  besides  other  al-  dition  at  the  beginning  of  the  trip, 
leged  inspections  at  the  coal  chutes  by  and  that  he  did  not  wait  for  the  regular 
an  employee  who  had  these  cars  in  his  inspection  at  the  arrival  of  the  train. 
special  charge,  the  court  said:  "The  Patton  v.  Texas  &  P.  R.  Co.  (1901) 
inspections  at  these  points  were  not  179  U.  S.  658,  45  L.  ed.  361,  21  Sup. 
minute  or  critical;  they  were  limited  Ct.  Rep.  275,  affirming  (1899)  37  C. 
to  a  hurried  examination  of  the  most  C.  A.  56,  95  Fed.  244. 
exposed  and  important  points;  the  cars  Negligence  in  regard  to  inspection 
were  subjected  to  a  thorough  examina-  cannot  be  predicated  where  a  drawhead 
tion  only  when  turned  into  the  shop  had  been  properly  inspected  a  few  hours 
for  repairs.  Whether  this  provision  of  before  the  accident  {Johnson  v.  Chesa- 
the  company,  in  view  of  the  heavy  peake  &  0.  R.  Co.  [1892]  36  W.  Va.  73, 
grades  along  the  road  and  the  number  14  S.  E.  432 )  ;  nor  where  a  brake  wheel 
of  cars  to  be  inspected,  was  a  reason-  which  had  been  inspected  on  the  previ- 
ably  adequate  one,  would,  if  the  ques-  ous  day  came  off  {Ahearn  v.  Central 
tion  were  material,  be  for  the  deter-  R.  Co.  [1900]  —  N.  J.  L.  — ,  45  Atl. 
mination  of  the  jury."  Philadelphia  1032)  ;  nor  where  the  king  bolt  of  a 
&  R.  R.  Co.  V.  Hughes  (1888)  119  Pa.  coupling  apparatus  had  been  tested 
301,  13  Atl.  286.  eight  days  before  it  gave  way    {Poioers 

Evidence  that  the  employer  had  for-  v.  New  York  C.  &  B.  R.  R.  Co.  [1891] 
merly  had  two  inspectors  at  the  place  60  Hun,  19,  14  N.  Y.  Supp.  408,  affirmed 
of  the  injury,  but  had  none  at  the  time  in  128  N.  Y.  659,  29  N.  E.  148). 
of  the  accident,  is  competent  as  tend-  (f )  Elevators. — It  has  been  held  that 
ing  to  prove  the  want  of  ordinary  care,  an  employer  cannot  be  held  liable  where 
Missouri,  K.  &  T.  R.  Co.  v.  Miller  the  safety  device  of  an  elevator  was 
(1901)  25  Tex.  Civ.  App.  460,  61  S.  W.  pronerly  tested  two  weeks  before  the 
978.  accident  (Biddiscomb  v.  Cam,eron  [18S8'\ 

The  case  is  for  the  jury  where  the  :i5  App.  Div.  561,  55  N.  Y.  Supp.  127, 
injury  was  caused  by  a  defect  in  the  affirmed  in  [1900]  161  N.  Y.  637,  57 
door  of  a  box  car  which  had  been  at  N.  E.  1104)  ;  nor  where  the  hook  which 
an  inspecting  station  for  two  days  supported  the  wire  cable  by  which  a 
{Closson  V.  Oakes  [1897]  69  Minn.  67,  freight  elevator  was  started  and  stopped 
71  N.  W.  915)  ;  and  where  a  nut  which  had  been  examined  one  week  before  it 
held  the  wheel  on  the  brakestaff  had  straightened  and  let  the  cable  fall 
been  absent  for  several  weeks  (Chioago  (Buoher  v.  Pryibil  [1897]  19  App.  Div. 
d  E.  I.  R.  Co.  V.  Kneirim  [1894]  152  126,  45  N.  Y.  Supp.  972);  nor  where 
111.  458,  43  Am.  St.  Rep.  259,  39  N.  E.  the  whole  appliance  (here  one  used  for 
324);  and  where,  during  the  night  of  freight)  had  been  inspected  four  months 
a  certain  day,  the  ladder  gave  way  on  prior  to  an  accident  caused  by  its 
a  car  which  had  not  been  inspected  eccentric  motion,  which  produced  a 
since  the  previous  day  ( Missouri,  K.  jerk,  an  incline  in  its  floor  which  caused 
d  T.  R.  Co.  V.  Miller  [1901]  25  Tex.  the  servant's  foot  to  slip,  and  an  open- 
Civ.  App.  460,  61  S.  W.  978).  ing  under  the  gate,  which  allowed  her 

In  one  case  it  was  laid  down  that  a  foot  to  come  in  contact  with  the  casing 
car  should  be  inspected  immediately  on   of  the  elevator  {Montgomery  v.  Bloom- 
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ingdale  [1898]  34  App.  Div.  375,  54  N. 
V.  Supp.  329 )  ;  nor  where  a  competent 
inspector  was  hired  to  inspect  it  every 
six  months  ( Young  v.  Mason  Stable 
Co.  [1908]  193  N.  Y.  188,  21  L.R.A. 
592,  127  Am.  St.  Rep.  939,  86  N.  E. 
15)  ;  nor  where  it  had  been  inspected 
four  months  before  the  accident  ( Cavan^ 
augh  V.  Avoca  Coal  Go.  [1908]  222  Pa. 
150,  70  Atl.  997). 

Failure  to  examine  an  elevator  for 
eighteen  months  is  negligence.  Womble 
V.  Merchants'  Grocery  Go.  (1904)  135 
N.  C.  474,  47  S.  E.  493. 

(g)  Other  vehicles. — Negligence  is  in- 
ferable where  a  truck  has  not  been  in- 
spected for  two  years.  Boyce  v. 
Schroeder  (1898)  21  Ind.  App.  28,  51 
N.  E.  376. 

As  regards  an  employee  whom  his 
master  is  driving  in  a  buggy  to  his 
place  of  work,  negligence  cannot  be 
predicated  of  the  omission  of  the  latter 
to  examine  the  bolts  and  fastenings  be- 
fore starting,  where  it  is  also  shovsTi 
that  the  vehicle  was  examined  every 
three  months  by  a  blacksmith.  Moifatt 
V.  Bateman  (1869)  L.  R.  3  P.  C.  115, 
22  L.  T.  N.  S.  140.  6  Moore  P.  C.  C. 
N.  S.  369. 

(h)  Roofs  of  tunnels. — Evidence  that 
the  roof  of  a  mine  had  been  carefully 
inspected  on  the  day  on  which  the  acci- 
dent occurred  conclusively  proves  the 
exercise  of  due  care.  Southwest  Vir- 
ginia Improv.  Go.  v.  Andrew  (1889)  86 
Va.  270,  9  S.  B.  1015. 

(i)  Derricks. — Verdicts  for  the  plain- 
tiff have  been  sustained  where  the 
clamp  to  which  a  derrick  guy  rope  was 
fastened  was  only  inspected  once  a 
week  (Welsh  v.  Gornell  [1900]  49  App. 
Div.  203,  63  N.  Y.  Supp.  44  [court  sug- 
gested that  there  should  have  been  a 
daily  inspection] )  ;  where  a  derrick 
gave  way  owing  to  the  working  out  of 
a  pin  wftich  was,  almost  every  day, 
subjected  to  the  strain  of  lifting  heavy 
loads,  and  had  not  been  inspected  for 
about  thirty  days  before  the  accident 
{Houston  V.  Brush  [1894]  66  Vt.  331, 
29  Atl.  380)  ;  where  the  attachments 
which  held  the  boom  in  its  place  had 
not  been  examined  for  over  two  years 
(Scandell  v.  Columbia  Gonstr.  Go. 
[1900]  50  App.  Div.  512,  64  N.  Y.  Supp. 
232)  ;  or,  as  another  case  has  it,  for 
several  years  (Dyer  v.  Pittsburg  Bridge 
Co.  [1901]  198  Pa.  182,  47  Atl.  979). 
(j)  Steps. — A  master  is  not  negli- 
gent in  acting  on  the  assumption  that 


steps  leading  to  a  platform,  which  were 
safe  at  the  close  of  one  working  day, 
will  be  secure  at  the  beginning  of  the 
next  working  day.  Krampe  v.  St.  Louis 
Brewing  Asso.  (1894)  59  Mo.  App. 
277. 

(k)  Poles. — A  jury  may  properly  find 
that  two  years  is  too  long  a  period 
to  leave  a  telegraph  pole  without  in- 
spection. Essex  County  Electric  Go.  v. 
Kelly  (1897)  60  N.  J.  L.  306,  37  Atl. 
619,  affirmed  in  61  N.  J.  L.  289,  41  Atl. 
1115. 

In  Webb  v.  Rennie  (1865)  4  Fost. 
&  F.  614,  the  question  left  to  the  jury 
was  whether  the  defendant  had  been 
negligent  in  not  examining  the  poles 
of  a  scaffolding,  and  Cockburn,  Ch.  J., 
charged  as  follows:  "It  appeared  that 
a  pole  had  been  two  years  in  the  earth, 
and  that  during  that  time  it  had  not 
been  examined,  and  at  the  end  of  that 
time  it  was  unsound.  ...  If  the 
jury  were  satisfied  that,  according  to 
the  general  practice  of  ship  building, 
poles  were  allowed  to  remain  two,  three, 
or  four  years  in  the  ground  without  be- 
ing examined,  and  that  the  usual  mode 
of  raising  them  was  adopted  in  this 
case,  and  that  all  this  had  gone  on  in 
shipbuilding  yards  for  years  without 
any  accident,  then  it  would  be  for  the 
jury  to  say  whether,  looking  to  the 
experience  of  the  past  (which,  of  course, 
though  not  conclusive,  was  always  ma- 
terial as  an  element  of  judgment), 
there  was  any  negligence  on  the  part  of 
the  defendants;  or  whether,  by  leaving 
the  poles  so  long  in  the  ground  without 
examination,  there  was,  in  this  respect, 
a  want  of  due  and  ordinary  care  on  the 
part  of  the  defendants.  But  it  was  not 
because,  in  a  single  instance,  it  had 
turned  out  that  a  pole  could  not  be 
safely  left  in  the  ground  for  two  years, 
and  that  the  accident  might  have  been 
prevented  by  a  timely  examination, — it 
did  not  necessarily  follow  from  this  that 
therefore  there  was  a  want  of  due  and 
reasonable  care  on  the  part  of  the  em- 
ployer, who  had  acted  in  accordance 
with  all  his  past  experience.  Such  a 
matter  must  always  be  dealt  with  by 
juries  in  a  reasonable  way,  and  with 
reference  to  reasonable  care.  No  man 
could  be  safe  against  the  occurrence  of 
accidents  from  causes  quite  casual,  for- 
tuitous, and  unforeseen.  A  man  might 
have  1,000  poles  used  on  his  premises 
with  safety,  and  then  by  some  chance 
one  might  turn  out  to  be  unsound  and 
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cause  an  accident  for  which  the  master 
was  not  necessarily  liable.  ...  If 
any  instances  had  been  proved  of  poles 
having  previously  broken  by  reason  of 
their  having  been  left  so  long  in  the 
ground,'  it  would  have  been  strong  to 
show  negligence;  but  there  was  no  such 
evidence.  On  the  other  hand,  evidence 
that  poles  had  been  left  in  the  ground 
much  longer  without  any  accident  oc- 
curring went  strongly  to  a  contrary  con- 
clusion." 

(1)  Iron  rods. — The  fact  that  there 
had  been  no  inspection  for  two  years 
of  an  iron  rod  which  had  been  sub- 
jected to  twice  the  strain  it  had  been 
originally  designed  to  bear,  and  used 
for  a  purpose  which  tended  to  crystal- 
lize it,  warrants  the  inference  of  negli- 
gence. Moynihan  v.  Hills  Co.  (1888) 
146  Mass.  586,  4  Am.  St.  Rep.  348,  16 
N.  E.  574. 

(m)  Chains. — There  is  sufficient  evi- 
dence to  go  to  the  jury  where  a  chain 
supporting  a  weight  of  over  250  pounds 
had  been  mended  by  joining  two  of  its 
links  with  five  strands  of  fine  wire,  and 
suffered  to  remain  in  that  condition 
without  inspection  for  eight  years. 
Tangney  v.  ./.  B.  Wilson  &  Co.  (1891) 
87  Mich.  453,  49  N.  E.  666. 

'(n)  Ropes. — A  master  is  not,  as  mat- 
ter of  law,  free  from  negligence,  where 
for  six  months  he  had  not  inspected  a 
rope  supporting  a  heavy  weight  and 
subject  to  constant  friction.  MoGuigan 
V.  Beatty  (1898)  186  Pa.  329,  40  Atl. 
490. 

Whether  a  master  who  has  used  a 
rope  to  support  an  elevated  platform 
for  a  year  without  inspection  is  negli- 
gent is  for  the  jury.  American  Steel 
&  Wire  Co.  v.  Tynan  (1911)  106  C.  0. 
A.  289,  183  Fed.  949. 

A  rope  after  nineteen  years  of  use 
ought  to  be  tested  before  being  used 
to  support  the  weight  of  a  servant. 
Denker  v.  Wolff  Min.  Co.  (1909)  135 
Mo.  App.  340,  115  S.  W.  1035. 

(o)  Eyeholts,  keys,  etc. — ^A  master  is 
not  negligent  in  failing  to  take  out  an 
eyebolt,  after  about  a  year  and  a  half 
of  use,  for  the  purpose  of  examining 
its  condition  at  places  not  visible.  Kill- 
man  v.  Rohert  Palmier  &  Son  Shipbuild- 
ing d  M.  R.  Co.  (1900)  42  C.  C.  A. 
281,  102  Fed.  224. 

The  case  should  be  taken  from  the 
jury  where  the  plaintiff  is  the  only 
witness  in  his  own  behalf,  and  he  mere- 
ly testiiies  that  he  noticed  nothing  out 


of  the  way  in  the  appliance  (a  key  oi 
the  coupling  which  held  the  gang  saws 
together),  and  that  the  key  had  not 
been  taken  out  and -examined  since  it 
had  been  put  into  the  coupling,  about 
six  months  before  the  accident.  Brovm 
V.  Bershey  Land  cG  Lumber  Co.  (1896) 
65  Mo.  App.  162. 

(p)  Miscellaneous. — Negligence  may 
be  inferred  where  a  servant  engaged  in 
depositing  hot  slag  on  a  piece  of  wet 
ground,  where  the  action  of  the  tide 
was  constantly  opening  cracks  in  the 
slag,  and  so  exposing  the  water  under- 
neath, is  injured  by  an  explosion  re- 
sulting from  a  portion  of  a  load  of 
slag  dropping  into  a  crack  of  that  kind 
which  had  opened  about  tliree  days  be- 
fore. Kiras  v.  Nichols  Chemical  Co. 
(1901)  59  App.  Div.  79,  69  N.  Y.  Supp. 
44. 

The  master's  liability  for  an  injury 
to  a  servant,  due  to  the  fact  that  the 
elbow  of  an  exhaust  steam  pipe  in  a 
privy  vault  had  become  turned  so  as  to 
point  directly  upward,  is  for  the  jury 
upon  evidence  that,  although  the  elbow 
pointed  downward  when  first  put  in 
position,  it  had  not  been  inspected  for 
more  than  four  years.  Russell  v.  Pa- 
cific  Can  Go.  (1897)  116  Cal.  527,  48 
Pac.  616. 

A  master  is  not  liable  for  injuries 
to  a,  servant  caused  by  defects  in  ma- 
chinery which  developed  the  day  after 
it  had  been  properly  repaired.  Stoeckle 
v.  Great  Western  Cereal  Co.  (1911) 
150  Iowa,  383,  130  N.  W.  157. 

Twelve  hours  is  a  sufiiciently  long 
time  for  the  foreman  of  a  floor,  charged 
with  the  duty  of  inspection,  to  observe 
the  absence  of  a  "spreader"  from  a 
ripsaw.  Merritt  v.  Victoria  Lumber 
Go.   (1903)   111  La.  159,  35  So.  497. 

A  pulley  not  subjected  to  any  special 
strain  need  not  be  inspected  oftener 
than  once  in  three  months.  Clark  v. 
Goldie  (1906)  146  Mich.  303,  109  N. 
W.  1044. 

Negligence  is  inferable  from  proof 
that  inspections  of  an  emergency  brake 
designed  to  stop  heavy  machinery  al- 
most instantly,  took  place  only  once  in 
two  or  three  weeks.  Soheurer  v.  Ban- 
ner Rubber  Go.  (1910)  227  Mo.  347, 
28  L.R.A.(N.S.)   1207,  126  S.  W.  1037. 

The  master  cannot  be  held  liable  for 
a  failure  to  inspect,  where  the  defective 
floor  was  in  good  condition  in  the  morn- 
ing,  and   the   accident   occurred   before 
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fore,  have  been  discovered  if  the  appliance  had  been  inspected  with 
reasonable  frequency.'  But  this  rule  is  doubtless  to  be  taken  as  be- 
ing subject  to  the  qualification  indicated  by  an  Irish  decision,  that 
neither  a  court  nor  a  jury  should  undertake  to  declare  how  often  an 
appliance  should  be  examined,  where  no  expert  evidence  is  proffered 
to  show  what  is  usual  or  requisite  as  to  inspections  in  the  business  in 
question,  nor  how  long  such  an  appliance  would,  in  the  ordinary 
course,  remain  in  repair,  and  adequate  to  its  work.  In  the  absence 
of  such  testimony  any  opinion  formed  would  be  purely  speculative.* 

A  master  who  chooses  to  adopt  inferior  appliances  and  methods  in 
his  business  must  use  proportionately  greater  care  to  see  that  the 
servant  is  not  injured,  and  must  make  more  frequent  examinations.^ 

Where  a  part  of  an  instrumentality  had  been  temporarily  displaced 
by  a  workman  for  the  purpose  of  oiling  or  cleaning  it,  the  master's 
failure  to  discover,  immediately  after  the  work  was  finished,  that  the 
part  had  not  been  restored  to  its  position  is  not  imputable  as  negli- 
gence.* 

In  §§  1028—1049,  antej  the  evidential  significance  of  various  cir- 
cumstances, as  justifying  or  negativing  the  inference  that  the  master 
ought  to  have  known  of  existing  dangerous  conditions,  or  anticipated 
the  probability  of  their  supervening  at  some  future  time,  was  con- 
sidered at  length.  It  is  clear  that,  if  the  logical  standpoint  is  slightly 
changed,  such  testimony  may  always  be  viewed  as  an  element  bearing 
upon  the  question  whether  the  employer  should  have  taken  any  active 
steps  for  the  purpose  of  ascertaining  whether  some  particular  instru- 
mentality had  become  defective.  This  aspect  of  the  circumstances 
adverted  to,  as  well  as  of  some  others  which  were  not  dealt  within 
the  sections  referred  to  from  the  standpoint  there  exemplified,  it  is 
proposed  to  discuss  in  the  present  section. 

noon.  Acme  Box  Go.  v.  Gregory  B  Eddy  v.  Aurora  Iron  Mm.  Co 
(1907)  119  Tenn.  537,  105  S.  W.  350.  (1890)  81  Mich.  548,  46  N.  W.  17^ 
3  Paine  v.  Eastern  R.  Co.  (1895)  91  where  it  was  held  that  a  mine  owner 
Wis.  340,  64  N.  W.  1005.  who  employs  a  method  of  bracing  and 
*  Hcmrahan  v.  Ardnamult  8.  S.  Go.  support  for  timbers  and  staging  which 
(1887)  Ir.  L.  R.  22  C.  L.  55  (death  renders  the  piece  more  subject  to  be 
resulted  from  the  fall  of  a  derrick  on  displaced  by  blasts  than  other  methods 
an  iron  ship  in  consequence  of  the  in  use  must  adopt  such  frequent  in- 
breaking  of  a  bolt,  which,  at  the  time,  spection  as  is  necessary  to  prevent  ac- 
-vvas  defective  to  the  extent  of  two  thirds  cident  from  the  collapse  of  the  roof. 
•of  its  thickness,  but  the  defect  was  not  6  Wosiigian  v.  Washburn  &  M.  Mfg. 
visible  unless  the  bolt  was  drawn  out  Co.  (1896)  167  Mass.  20,  44  N.  E. 
of  its  socket.  Held,  that  a  verdict  for  1058 
the  defendant  was  rightly  directed). 
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1061.  [159]  Specific  circumstances  putting  an  employer  upon  in- 
quiry as  to  the  condition  of  instrumentalities. —  a.  External  appear- 
ance of  instrumentality. — If  any  conditions  visible  upon  a  super- 
ficial examination  indicate  that  there  may  be  defects,  only  discover- 
able by  a  closer  inspection,  it  is  the  duty  of  the  employer  to  make 
such  an  inspection.^  This  rule  is  sometimes  applicable  so  as  to 
charge  him  with  negligence  in  failing  to  examine  some  particular 
part  of  an  instrumentality,  although  the  visible  indications  of  danger 
were  confined  to  other  parts.^ 

b.  Unsatisfactory  operation  of  instrumentalities  prior  to  the  acci- 
dent.— That  negligence  may  be  inferred  on  the  ground  of  a  breach  of 
the  specific  duty  to  inspect  some  particular  instrumentality  has  been 
laid  down  in  cases  where  it  had  not  been  working  properly  before 
the  accident.' 


1  Where  a  grindstone  before  hanging 
presented  a  shelly  appearance,  and  such 
appearance  indicated  a  possible  lack  of 
cohesion  throughout  its  structure,  even 
if,  when  the  shelly  place  was  turned 
off,  it  then  appeared  sound  and  its  use 
seemed  to  be  justified,  still,  if  the  orig- 
inal apparent  defect  was  such  as  to 
suggest  a  doubt  as  to  its  interior  co- 
hesive quality  to  a  man  of  ordinary 
prudence,  it  was  the  duty  of  the  de- 
fendant to  resolve  the  doubt  by  subse- 
quent examination.  Hall  v.  Emerson- 
Stevens  Mfg.  Co.  (1900)  94  Me.  445, 
47  Atl.  924. 

Evidence  that  a  grab-iron  on  a  rail- 
way car  was  out  of  place,  and  that 
such  defect  could  be  easily  detected  by 
an  inspector,  is  sufBcient  to  sustain  a 
finding  of  negligence  in  failing  to  dis- 
cover the  unsafe  condition  of  the  grab- 
iron  by  a  reasonably  careful  inspection 
of  the  car.  Thompson  v.  Great  North- 
em  R.  Co.  (1900)  79  Minn.  291,  82  N. 
W.  637. 

Where  the  ladder  of  a  car  shows 
signs  of  being  defective  when  looked 
at  from  the  outside,  the  inspection 
should  have  been  extended  to  the  in- 
side, if  the  actual  conditions  could  have 
been  ascertained  only  in  this  manner. 
Missouri,  K.  &  T.  R.  Go.  v.  Ghambers 
(1897)  17  Tex.  Civ.  App.  487,  43  S.  W. 
1090. 

A  car  ladder  should  be  inspected  when 
one  of  the  rings  is  bent.  Jones  v.  New 
York  G.  &  E.  R.  R.  Go.  (1882)  28  Hun, 
364. 

That  the   lower   rounds   of   a   ladder 


were  worn  out  is  not  sufficient  to 
charge  the  master  with  the  duty  of 
inspecting  the  ladder  for  other  defects. 
jSii.  Louis,  I.  M.  &  8.  R.  Go.  v.  Andrews 
(1906)    79  Ark.  437,  96  S.  W.  183. 

The  presence  of  fissures  running 
through  a  bank  of  clay  at  the  foot  of 
which  a,  servant  is  compelled  to  work 
imposes  upon  the  master  the  duty  of 
frequent  inspection.  Baccelli  v.  New 
England  Brick  Co.  (1910)  138  App. 
Div.  656,  122  N.  Y.  Supp.  856. 

2  Whether  or  not  a  railroad  company 
exercised  reasonable  care  in  putting 
into  its  train  a  car  with  a  brake  in 
which  there  was  a  defect,  not  apparent 
upon  an  ordinary  train  inspection,  is 
for  the  jury,  upon  evidence  that  the 
car  was  the  oldest  in  defendant's  serv- 
ice, that  the  paint  was  very  much 
faded,  timbers  and  flooring  cracked, 
worn  in  and  shivered  from  use,  and 
sides  badly  worn.  Ganvpbell  v.  Louis- 
ville &  N.  R.  Go.  (1895)  109  Ala.  520, 
19  So.  975  (for  first  appeal,  see  [1893] 
97  Ala.  147,  where,  however,  this  point 
was    not    presented    by    the    evidence ) . 

8  Re  California  Nav.  &  Improv.  Co. 
(1901)  110  Fed.  670  (drum  of  donkey 
engine  had  been  Ibaking)  ;  Mooney  v. 
Connecticut  River  Immher  Co.  (1891) 
154  Mass.  407,  28  N.  E.  352  (machine 
had  run  away)  ;  Chicago  &  A..  R.  Go. 
V.  Shannon  (1867)  43  111.  338  (engine 
reported  unsafe)  ;  Purcell  Mill  d  Eleva- 
tor Go.  V.  KirUand  (1898)  2  Ind.  Terr. 
169,  47  S.  W.  311  (employer  told  that 
a  galvanized  iron  rope  had  rusted)  ; 
Hoffman  v.  Dickinson  (1888)  31  W.  Va. 
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c.  Length  of  time  an  instrumentality  has  teen  in  use. — In  view  of 
the  natural  tendency  of  an  inorganic  instrumentality  to  become  less 
and  less  safe  the  longer  it  is  used,*  a  court  will  not  set  aside  a  verdict 
for  the  servant  which  is  based  upon  the  theory  that  the  failure  to  in- 
spect it  was  culpable,  where  the  evidence  shows  that  it  had  been  a  part 
of  the  master's  plant  for  such  a  period  that,  taking  into  account  the 
nature  of  the  materials  of  which  it  was  composed,  the  functions  it  was 
performing,  and  the  various  influences  to  which  it  was  exposed  by 
climatic  changes  or  physical  forces,  it  is  not  an  unreasonable  infer- 
ence that  a  prudent  man  would  have  examined  it  for  the  purpose  of 
ascertaining  what  its  actual  condition  was.^ 


142,  6  S.  E.  53  (machinery  had  emitted 
an  unusual  sound  which  startled  an 
employee,  and  machine  was  stopped  in 
the  master's  presence)  ;  Union  Show 
Case  Co.  v.  Blindcmer  (1898)  75  111. 
App.  358  (elevator  known  to  be  obvious- 
ly defective,  though  not  apparently 
dangerous ) . 

*  This  tendency  is  ordinarily  not  a 
material  factor  where  the  instrumen- 
tality is  a  living  creature.  See  chapters 
XLVI.,   XLVII.,  post. 

5  In  Toledo,  P.  &  W.  B.  Co.  v.  Gonroy 
(1873)  68  111.  561,  the  court  refused 
to  set  aside  a  verdict  for  a  plaintiff  who 
had  been  injured  by  the  fall  of  a  wooden 
trestle  on  a  railway,  remarking  that 
an  ordinary  wooden  bridge  of  this  kind, 
uncovered  and  unpainted  and  exposed 
to  climatic  influences  for  fifteen  years, 
might  be  expected  to  be  in  a  state  of 
decay,  demanding  the  utmost  vigilance 
of  the  company.  On  the  previous  ap- 
peal of  this  case  (1871;  61  111.  162) 
the  court  said  that  it  could  not  be 
assumed,  as  a  matter  of  law,  that  the 
decay  of  the  timbers  of  a  bridge,  be- 
ing necessarily  gradual,  could  always 
be  ascertained  by  the  use  of  due  dili- 
gence; that  this  question  is  entirely 
one  of  fact  which  cannot  be  withdrawn 
from  the  jury. 

In  Lehigh  Valley  Coal  Co.  v.  Kiszel 
(1897)  25  C.  0.  A.  566,  51  U.  S.  App. 
265,  80  Fed.  470,  the  defendant  called 
witnesses  to  testify  in  regard  to  the 
usual  duration  of  the  life  of  a  boiler. 
One  said :  "I  have  known  some  of  them 
[the  Hazelton  boilers]  to  last  eighteen 
or  twenty  years."  Another  said  that 
they  lasted  from  twenty  to  twenty-two 
years.  Another  said:  "I  have  known 
them  to  last  twenty  years."  The  ex- 
ploded  boiler   was   eighteen  years   old. 


Experts  thought  the  crack  and  the  re- 
sulting explosion  were  due  to  the  un- 
equal expansion  of  the  bottom  and  the 
top  of  the  boiler,  caused  by  too  sudden 
and  hot  a  fire  when  the  boiler  was  cold 
and  the  masonry  was  still  damp,  and 
there  was  not  enough  water  in  the  boil- 
er. The  court  said:  "Upon  this  state 
of  the  evidence,  especially  in  regard  to 
the  time  when  a  boiler  must  be  expected 
to  wear  out,  the  question  of  an  un- 
soundness which  ought  to  have  been 
ascertained  by  the  defendant's  agents 
or  representatives  could  not  be  taken 
from  the  jury." 

In  Brarm  v.  Chicago,  B.  I.  &  P.  R. 
Co.  (1880)  53  Iowa,  595,  36  Am.  Rep. 
243,  6  N.  W.  5,  the  court  said:  "It 
may  be  assumed  that  a  car  when  first 
placed  upon  the  track  is  in  proper  con- 
dition, and  in  every  respect  suitable 
for  its  intended  use.  But  it  is  a  well- 
known  fact  that  in  time  it  will  become 
out  of  repair,  and  unfit  for  use.  It  is 
not  the  duty  of  the  employee,  who  is 
required  to  simply  use  said  car  when 
it  composes  a  part  of  a  train,  to  ascer- 
tain and  know,  at  his  peril,  when  such 
time  occurs.  Such,  however,  is  the  duty 
of  the  corporation,  and  ordinary  care 
must  be  used  to  ascertain  whether  the 
car  is  fit  to  be  used;  and  what  is  such 
care  must  be  measured  by  the  character 
of  the  business,  and  the  risks  attending 
its  prosecution.  .  .  .  For  it  will 
not  do  to  say  that,  having  furnished 
suitable  and  proper  machinery  and  ap- 
pliances, the  corporation  can  thereafter 
remain  passive.  The  duty  of  inspection 
is  affirmative,  and  must  bie  continuously 
fulfilled,  and  positively  performed.  In 
ascertaining  whether  this  has  been  done 
or  not,  the  character  of  the  business 
should  be  considered." 
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Wcurden  v.  Old  Colony  B.  Co.  (1884) 
137  Mass.  204,  holds  that  a,  railroad 
company  is  bound  to  make  due  pro- 
vision for  examining  a  "telltale"  near 
low  overhead  bridge.  The  failure  to 
test  a  rope  on  a  steamer  is  negligence, 
where  it  has  been  in  use  for  a  number 
of  voyages,  and  has  been  in  a  position 
where  it  was  exposed  to  injury  from 
heat  and  smoke.  The  Ethelred  (1899) 
96  Fed.  446. 

In  Baker  v.  Allegheny  Valley  R.  Co. 
(1880)  95  Pa.  211,  40  Am.  Rep.  634, 
the  court  said:  "No  doubt,  a,  perfectly 
new  rope,  and  one  to  all  appearances 
sound,  may  break,  and  the  master 
would  not  be  responsible  for  the  conse- 
quence, having  furnished  a  rope  of  the 
proper  size  for  the  purpose,  to  all  ap- 
pearance sound.  But  there  was  evi- 
dence in  this  case,  sufficient,  certainly, 
to  make  a  question  for  the  jury,  that 
such  a  rope,  after  having  been  used  for 
a  year  or  more,  and  exposed  during 
that  time  as  the  one  in  question  seems 
to  have  been,  was  no  longer  a  safe 
rope,  even  though  it  did  not  outwardly 
exhibit  any  signs  of  decay.  The  master 
is  bound  to  know  that  a  rope,  under 
such  circumstances,  will  only  last  a 
limited  time.  It  will  not  do  for  him  to 
furnish  a  sound  rope  and  then  fold  his 
arms  until,  by  actually  breaking,  it  is 
demonstrated  to  be  insecure.  It  will 
not  do  to  say  that  the  servant  is  bound 
to  know  this  as  well  as  his  master, 
and  to  warn  him  that  after  such  a 
time  he  ought  to  procure  a  new  rope. 
Is  the  servant  bound  to  notify  the  mas- 
ter of  that  which  he  knows  or  ought  to 
know  himself  without  such  informa- 
tion? He  knows  how  long  the  rope  has 
been  in  use.  The  servant  may  not 
know.  In  this  case  the  deceased  did 
not  know." 

Murphy  v.  PhilUps  (1876)  24  Week. 
Eep.  647,  35  L.  T.  N.  S.  477,  says  that 
a  master  is  liable  for  an  injury  caused 
by  the  breaking  of  a  chain,  partly  from 
wear  and  partly  from  bad  welding, 
where  he  has  not  had  it  examined  or 
tested,  although  there  are  well-known 
methods  for  doing  so. 

In  Moyniha/n,  v.  Hills  Co.  (1888)  146 
Mass.  586,  4  Am.  St.  Rep.  348,  16  N.  E. 
574,  the  question  whether  the  defendant 
had  been  negligent  was  held  to  be  for 
the  jury,  where  it  was  proved  that  a  rod 
which  broke  was  designed  to  carry  one 
iron  ball  weighing  about  113  pounds, 
and  that  under   the   defendant's   direc- 


tion the  machine  had  been  reconstruct- 
ed, and  the  rod  made  to  carry  two  such 
balls;  that  it  had  been  subjected  to  a 
\ise  which  caused  the  iron  in  the  rod  to 
vibrate  while  under  a  strain,  which 
tended  to  crystallize  it  and  make  it 
brittle;  that  there  had  been  no  inspec- 
tion of  it  to  ascertain  its  condition  for 
nearly  two  years  before  the  accident; 
that  the  rod  was  slightly  disclosed  at 
the  place  of  the  fracture,  as  if  the 
break  was  not  fresh,  and  that  it  ap- 
peared as  if  the  iron  had  not  freshly 
parted. 

Hackett  v.  Middlesex  Mfg.  Co.  ( 1869  ) 
101  Mass.  101,  holds  the  negligence 
of  the  employer  a  question  for  the  jury, 
where  it  is  in  evidence,  on  the  one  hand, 
that  the  iron  of  a  chain  supporting  an 
elevator  was  worn  down  in  the  link 
which  broke  to  one  third  of  its  original 
thickness,  and  at  another  place  had  been 
worn  even  thinner;  and,  on  the  other 
hand,  that  the  chain  was  new  when  it 
was  put  up,  and  that,  after  it  broke,  a 
slight  flaw  was  found  at  the  place  of 
fracture,  which  cotild  not  have  been  dis- 
covered at  the  time  its  use  began. 

Houston  V.  Brush  (1894)  66  Vt.  331, 
29  Atl.  380,  holds  that  there  is  no  error 
in  refusing  a  request  to  charge  that, 
when  an  appliance  or  machinery  not  ob- 
viously dangerous  has  been  in  daily  use 
for  a  long  time,  and  has  uniformly 
proved  safe  and  efficient,  its  use  may  be 
continued  without  the  imputation  of 
imprudence  or  carelessness.  The  court 
said:  "It  is  a  well-known  fact  that  in 
time  it  (a  derrick)  will  become  out  of 
repair  and  unfit  for  use.  It  is  not  the 
duty  of  the  servant  who  is  required  to 
use  it,  to  know,  at  his  peril,  when  such 
time  occurs.  Such,  however,  is  the  duty 
of  the  master,  and  ordinary  care  must 
be  used  to  ascertain  whether  it  is  fit  to 
be  used;  and  what  is  such  care  must  be 
measured  by  the  character  of  the  busi- 
ness, and  the  risks  attending  its  prose- 
cution. Negligence  on  the  part  of  the 
master  may  consist  of  acts  of  omission 
or  commission,  and  it  necessarily  fol- 
lows that  the  continuing  duty  of  inspec- 
tion and  supervision  rests  on  the  mas- 
ter. It  will  not  do  to  say  that,  having 
furnished  suitable  and  proper  machin- 
ery and  appliances,  the  master  can 
thereafter  remain  passive  so  long  as 
they  work  well  and  seem  safe.  The 
duty  of  inspection  is  affirmative,  and 
must     be     continuously     fulfilled     and 
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There  is  a  specially  strong  obligation  incumbent  upon  an  employer 
to  examine  carefully  any  apparatus  which  has  not  been  used  for  a 
considerable  period.^ 

In  one  Massachusetts  case  it  was  laid  down  that,  where  an  appli- 
ance has  been  in  use  a  long  time,  but  shows  no  special  signs  of  wear 
at  the  point  of  strain,  it  is  not  permissible  for  a  jury  to  find  that  the 
master  should  have  known  it  to  be  defective  because  of  its  age  alone.' 
But  this  doctrine  is  inconsistent  with  several  of  the  decisions  of  other 
courts  which  are  cited  in  note  5,  supra,  and  seems  to  be  an  unwar- 
rantable limitation  of  the  functions  of  a  jury. 

d.  Operation  of  physical  laws. — The  principle  that  the  master  is 
bound  to  foresee  the  ordinary  results  of  the  action  of  physical  laws 
upon  the  materials  of  which  his  instrumentalities  are  composed,  or 
the  materials  which  those  instrumentalities  are  designed  to  deal  with 
(see  §  1041,  ante),  entails  the  consequence  that  he  is  bound  to  exam- 
ine the  instrumentalities  when  there  is  any  reason  for  apprehending 
.that  they  may  have  become  abnormally  dangerous  from  this  cause.' 


positively   performed.     Anything   short 
of  this  would  not  be  ordinary  care." 

For  other  cases  in  which  a  duty  of  in- 
spection is  predicated  on  the  ground 
that  ordinary  care  requires  that  the 
master  shall  take  notice  of  the  liability 
•of  his  plant  to  decay  from  age  or  wear 
out  by  use,  see  Indiana  Gar  Co.  v.  Par- 
ker  (1885)  100  Ind.  181;  CUcago  & 
E.  B.  Co.  V.  Branyan  (1894)  10  Ind. 
App.  570,  37  N.  E.  190;  Louisville,  E. 
d  St.  L.  Gonsol.  R.  Co.  v.  Utz  (1892) 
133  Ind.  265,  32  N.  E.  881;  Walash  & 
W.  B.  Co.  Y.  Morgan  (1892)  132  Ind. 
430,  31  N.  E.  601 ;  Bartley  v.  Trorlicht 
(1892)  49  Mo.  App.  214;  Atchison,  T. 
&  8.  F.  B.  Go.  V.  Holt  (1883)  29  Kan. 
149,  152;  The  Columbia  (1903)  124 
Fed.  745 ;  Rincicotti  v.  John  J.  O'Brien 
Gontraoting  Co.  (1905)  77  Conn.  617, 
«9  L.R.A.  936,  60  Atl.  115;  Mulvaney 
V.  Peck  (1907)  196  Mass.  95,  81  N.  E. 
■874;  Ogan  v.  Missouri  P.  R.  Co.  (1910) 
142  Mo.  App.  248,  126  S.  W.  191;  Du- 
pree  v.  Tamborilla  (1902)  27  Te\-.  Civ. 
App.  603,  66  S.  W.  595;  The  Columbia 
(1903)  124  Fed.  745  (hawser  used  on 
tug  for  over  a  year)  ;  Cochrell  v.  Lang- 
ley  Mfg.  Go.  (1908)  5  Ga.  App.  317,  63 
S.  E.  244  (carding  machine)  ;  Donahue 
V.  G.  H.  Buck  &  Co.  (1908)  197  Mass. 
550,  18  L.R.A.(N.S.)  476,  83  N.  E. 
1090  (rope)  ;  Wilson  v.  Escamaba 
Woodenicare     Co.     (1908)      152     Mich. 


540,  116  N.  W.  198  (elevator  cable); 
Converse  Bridge  Co.  v.  drizzle  (1908) 
119  Tenn.  683,  109  S.  W.  290  (exposure 
to  weather  of  derrick  timbers  for  five 
years )  ;  Southern  Kansas  B.  Co.  v.  Sage 
(1905)  98  Tex.  438,  84  S.  W.  814  (rails 
on  a  curve,  in  use  for  sixteen  years ) . 

eCrowell  V.  Thomas  (1897)  18  App. 
Div.  520,  46  N.  Y.  Supp.  137  (barrel 
exploded  owing  to  insertion  of  a  plug 
in  a  steam  escape  pipe  since  the  time 
the  barrel  had  been  used,  several  weeks 
before)  ;  Leazotte  v.  Jackson  Mfg.  Co. 
(1908)  74  N.  H.  480,  69  Atl.  640  (oil 
on  floor  of  factory  where  machinery 
had  not  been  running  for  forty  hours). 

•J  Allen  v.  G.  W.  &  F.  Smith  Iron  Co. 
(1894)  160  Mass.  557,  36  N.  E.  581 
(wooden  lever  used  to  raise  the  iron 
door  of  a  furnace). 

8  St.  Louis,  I.  M.  d  8.  B.  Go.  v.  Web- 
ster (1911)  99  Ark.  265,  137  S.  W. 
1103,   1199. 

In  Pantzar  v.  Tilly  Foster  Iron  Min. 
Co.  (1885)  99  N.  Y.  368,  2  N.  E.  24, 
where  the  plaintiff  was  injured  by  the 
fall  of  a  cliff,  the  defendant  sought  to 
avoid  liability  on  the  ground  that  the 
evidence  showed  that  it  is  the  nature 
of  gneiss  rock  to  disintegrate  and  fall 
from  time  to  time  at  unexpected  inter- 
vals, through  the  action  of  the  elements 
operating  upon  it.  The  court  said: 
"It  does  not  follow  from  this  fact  that 
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e.  Accidents  subjecting  instrumentalities  to  extraordinary  strains. 
— The  obligation  to  overhaul  an  instrumentality  which  has  been  sub- 
jected to  a  shock  of  an  uncommonly  severe  character  is  sufBciently 
•clear.®  The  obligation  to  make  a  thorough  examination  for  concealed 
■defects  is  especially  strong  where  an  appliance  has  been  injured  in 
the  parts  open  to  view,  and  there  is  a  strong  probability  that  the  same 
accident  may  have  weakened  it  in  other  places.^" 


the  master  is  excused  from  using  proper 
precautions  to  protect  his  workmen 
from  danger  known  to  the  master,  aris- 
ing from  such  a  cause.  The  very  fact 
that  the  material  was  likely  to  fall 
upon  and  injure  the  defendant's  serv- 
ants at  unexpected  times  imposed  upon 
defendant  the  duty  of  inspection,  and 
frequent  and  careful  examinations,  and 
upon  the  discovery  of  any  indications 
of  danger,  to  adopt  all  suitable  pre- 
cautions to  protect  its  servants  from 
injury." 

McGovern  v.  Central  Vermont  B.  Co. 
(1890)  123  N.  Y.  280,  25  N.  E.  373, 
held  it  error  to  nonsuiti  a  plaintiflf 
whose  intestate  was  killed  through  the 
fall  of  a  quantity  of  wheat  from  the 
sides  of  an  elevator  bin,  where  the  lia- 
bility of  the  wheat  to  accumulate,  and 
the  consequent  peril  to  those  working 
in  the  bin,  were  well  known  to  the  de- 
fendant's vice  principal.  It  is  for  the 
jury  to  say  whether  there  was  a  proper 
inspection  before  the  intestate  was  sent 
inside  the  bin. 

Malone  y.  Hathaway  (1875)  6  Thomp. 
&  C.  1,  3  Hun,  553,  holds  that  the  fact 
that  the  timbers  supporting  a  wash- 
tub,  being  constantly  in  a  damp  con- 
dition, will  be  apt  to  grow  rotten,  is 
sufficient  notice  to  an  employer  of  the 
necessity  for  watchfulness  and  for  fre- 
quent inspections,  with  a  view  to  ascer- 
taining whether  those  timbers  are  capa- 
ble of  sustaining  the  strain  to  which 
they  are  subjected.  This  case  was  re- 
versed in  (1876)  64  N.  Y.  5,  21  Am. 
Rep.  573,  but  merely  on  the  ground 
that  the  carpenter  charged  with  the 
duty  of  looking  after  the  structure  was 
a   fellow   servant   of   the   plaintiff. 

Ryan  v.  Fowler  (1862)  24  N.  Y.  410, 
82  Am.  Dec.  315,  holds  that  a  master 
who  erects  a  privy  for  the  use  of  his 
operatives  in  such  a  dangerous  place 
as  in  a  wheel  house,  directly  over  the 
water  wheel,  is  under  a  specially  im- 
perative obligation  to  see  that  the  foun- 


dations of  the  structure  are  made  and 
kept  sound  and  safe  beyond  contingency. 
It  is  his  duty  to  know  that  the  privy 
is  safe,  and  that  the  servants  for  whose 
use  it  is  designed  may  resort  to  it  with- 
out personal  risk  or  peril  to  life  or 
limb. 

The  track  and  every  exposed  place 
on  a  line  of  railway  ought  to  be  ex- 
amined after  every  storm,  before  a  train 
is  allowed  to  proceed.  Hardy  v.  North 
Carolina  C.  R.  Co.  (1876)  74  N.  0. 
734. 

The  certainty  that  a  large  rock  left 
in  the  slope  of  a  railway  cutting  will 
become  loosened  by  the  action  of  frost 
and  water  imposes  an  obligation  to  sub- 
ject the  track  underneath  it  to  fre- 
quent examination.  Clune  v.  Ristine 
(1899)   36  C.  C.  A.  450,  94  Fed.  745. 

Evidence  showing  that  the  rust  and 
damp  in  the  holes  of  defective  castings 
caused  an  explosion  when  molten  metal 
was  poured  therein  justifies  a  finding 
that  the  master  was  negligent  in  not 
having  examined  the  holes  beforehand. 
Dyer  v.  Brown  (1901)  64  App.  Div. 
89,  71  N.  Y.  Supp.  623. 

A  master  using  water  containing 
chlorides  in  a  boiler  must  keep  a  close 
watch  upon  the  boiler.  Nelson  v.  New 
York  (1905)  101  App.  Div.  18,  91  N.  Y. 
Supp.   763. 

And  see  Alabama  Consol.  Coal  &  I. 
Co.  V.  Hammond  (1908)  156  Ala.  253, 
47  So.  248;  Meehan  v.  Atlas  Safe  Mov- 
ing <&  Machinery  Truckage  Co.  (1904) 
94  App.  Div.  306,  87  N.  Y.  Supp.  1031 
( dry  rot  in  hickory  timber ) . 

9  Negligence  may  be  inferred  from  the 
failure  to  suitably  inspect  the  coupling 
of  an  engine  after  it  has  been  subjected 
by  a  collision  to  a  strain  which  is  likely 
to  injure.  Norfolk  &  W.  R.  Co.  v.  Nun- 
nally   (1892)   88  Va.  546,  14  S.  E.  367. 

10  As,  where  the  lever  of  a  hand  oar 
breaks,  and  it  proves  to  have  been 
cracked  underneath  one  of  its  rings  bv 
the  shock  of  a  severe  collision  which  it 
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/.  Inexperience  of  employees  who  erected  an  appliance. — An  em- 
ployer is  negligent  if  he  fails  to  examine  an  appliance  which  has  been 
erected  by  inexperienced  men.^* 

1062.  [160]  Sufficiency  of  the  inspection;  generally. — ITegligence 
is  inferable  where  the  inspectors  employed  are  not  reasonably  com- 
petent for  the  duty  to  be  performed  by  them.'  (see  chapter  xlvi., 
post),  or  where  they  are  not  sufficient  in  number,^  or  where  they  are 
not  stationed  at  places  where  their  services  are  especially  required,' 
or  where  they  are  not  allowed  sufficient  time  for  the  discharge  of 
their  functions  *  (see  chapter  xlviii.),  or  have  not  been  supplied  with 
suitable  appliances  for  the  purpose  of  making  the  inspection  which 
is  appropriate  under  the  circumstances,*  or  where  the  arrangement* 
of  the  employer  are  in  any  other  way  inadequate  to  secure  a  proper 
inspection.^ 


had  undergone  the  day  before.  Solo- 
mon R.  Co.  V.  Jones  (1883)  30  Kan. 
601,  2  Pac.  657. 

^IWesthrook  v.  Crowdus  (1900)  — 
Tex.  Civ.  App.  — ,  58  S.  W.  195. 

I  Beardsley  v.  Minneapolis  Street  R. 
Co.  (1893)  54  Minn.  504,  56  W.  W. 
176;  Chicago  &  A.  R.  Co.  v.  Du  Bois 
(1895)  65  111.  App.  142  (where,  how- 
ever it  was  held  that  a  railroad  com- 
pany is  not  liable  for  the  death  of  an 
engineer  by  the  explosion  of  a  boiler 
because  it  employs,  to  test  the  boiler 
for  broken  stay  bolts,  an  inspector  who 
is  partly  deaf  in  one  ear,  but  whose 
liearing  ia  good  enough  to  determine 
whether  a  bolt  struck  with  a  hammer 
is  sound  or  broken). 

!i  Toledo,  P.  &  W.  R.  Co.  v.  Conroy 
(1873)    68  111.  561. 

3  Evidence  that  the  defendant  railway 
company  had  no  ear  inspector  at  a  town 
containing  about  8,000  people,  where 
there  is  a  busy  junction,  is  not  irrele- 
vant, as  it  tends  to  show  that  the  de- 
fendant did  not  exercise  proper  care  as 
regards  the  examination  of  its  cars. 
Missouri,  K.  <&  T.  R.  Co.  v.  Croicder 
(1899)  —  Tex.  Civ.  App.  — ,  55  S.  W. 
380  (writ  of  error  denied  by  Supreme 
Court) . 

4  Where  the  evidence  tends  to  show 
that,  considering  the  number  of  cars  to 
be  examined,  there  were  not  enough  in- 
spectors to  make  a  proper  inspection  of 
the  cars  passing  through  a,  certain  junc- 
tion; that  the  thoroughness  of  the  work 
depended  upon  the  amount  of  time  they 
had  at  their  disposal  and  the  labor  to 


be  done;  that  better  inspection  was 
needed  at  such  a  station  than  at  way 
stations, — it  is  a  fair  inference  that  the 
inspectors  did  not  have  sufficient  time 
at  their  disposal  to  discover  the  defects 
in  cars  and  machinery  examined  by 
them.  Missouri  P.  R.  Co.  v.  Dwyer 
(1886)    36  Kan.  58,  12  Pac.  352. 

8  Beardsley  v.  Minneapolis  Street  R. 
Co.  (1893)  54  Minn.  504,  56  N.  W.  176 
("bucking"  of  street  car,  caused  by  the 
worn-out  condition  of  the  electrical 
fields). 

6  In  Coifee  v.  New  York,  N.  H.  &  H. 
R.  Go.  (1891)  155  Mass.  21,  28  N.  E. 
1128,  the  court  remarked  that  proof  of 
negligence  on  the  part  of  the  inspectors 
on  a  single  occasion  would  properly 
have  been  excluded  on  the  ground  stated 
in  Madkin  v.  Boston  &  A.  R.  Co.  (1883) 
135  Mass.  201,  46  Am.  Rep.  456,  that 
the  inspectors  were  fellow  servants  with 
the  plaintiflF;  but  that  evidence  of  the 
custom  to  make  no  inspection  of  such 
cars  would  have  a  tendency  to  show  the 
rules,  instructions,  and  superintendence 
under  which  the  inspectors  were  acting, 
and  would  be  proper  for  the  considera- 
tion of  the  jury,  as  foundation  for  the 
argument  that  such  rules,  etc.,  were  in- 
sufficient to  provide  proper  inspection. 

Dunn  V.  Connell  (1897)  21  Misc.  295, 
47  N.  Y.  Supp.  185,  holding  that  the 
question  whether  the  employer,  a  sa- 
loonkeeper, knew  or  ought  to  have 
known  of  the  presence  of  a  solution  of 
potash  in  the  waste  pipe-  of  a  toilet 
room,  is  for  the  jury. 

A  street  car  company  is  liable  for  an 
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The  effect  of  a  statute  requiring  steam  boilers  to  be  tested  in  a  cer- 
tain manner  every  year  is  merely  to  provide  an  additional  safeguard, 
•and,  since  the  duty  of  an  employer  to  use  care  in  inspecting  the  ap- 
pliances used  by  the  servants  does  not  arise  out  of  statute,  but  is  im- 
posed by  the  common  law,  the  fact  that  such  a  statute  has  been  com- 
plied v?ith  by  such  employer  does  not  necessarily  establish  that  his 
■duty  has  been  performed.'' 

[The  duty  to  inspect  the  roof  of  a  mine  extends  to  all  the  parts  of 
the  mine  and  entries  to  which  the  miners  may  have  occasion  to  go 
in  the  course  of  their  employment.*] 

1063.  [161]  Nature  of  the  inspection  required. —  The  character  of 
the  inspection  which  the  master  is  bound  to  make  is  described  by 
various  epithets  and  phrases,  all  of  which,  as  will  be  seen  from  the 
-subjoined  note,  are  essentially  the  logical  equivalent  of  the  proposi- 
tion that  the  examination  must  be  such  as  a  person  of  ordinary  pru- 
dence would  have  made  under  the  circumstances.^     The  question 

injury  to  an  employee  caused  by  a  de-  Mulligan  v.  Grimmins   (1894)    75  Hun, 

feet  in  a  car,  due  to  the  fact  that,  ac-  578,  27  N.  Y.  Supp.  819. 

■cording    to    custom,    it    ■was,    after    in-  In  others    it   is    laid   down  that   the 

flpection,   left  for  several  hours   of  the  employer   must   make   a   "proper   test" 

night  in   a   public  street,  without   any  {Beardsley  v.  Minneapolis  Street  B.  Go. 

rule  or  regulation  intended  to  guard  it  [1893]   54  Minn.  504,  56  N.  W.   176)  ; 

from     negligent     or     wanton     injury,  or      a      "reasonably"      practical      test 

■Grawford  v.   United  B.   &   Electric   Go.  {Scherer  v.  Holly  Mfg.   Go.    [1895]    86 

(1905)     101    Md.    402,    70   L.R.A.    489,  Hun,  37,  33  N.  Y.  Supp.  205 ) . 

61  Atl.  287.  In  a  second  group  of  phrases  the  con- 

T  Egan  v.  Dry  Dock,  E.  B.  &  B.  B.  ception  that  the  standard  to  be  attained 

Co.   (1896)   12  App.  Div.  556,  42  N.  Y.  is  the  exercise  of  due  care  emerges  more 

Supp.  188.  distinctly  than   in  those  just  adverted 

8  Mammoth  Vein  Coal  Co.  v.  Looper  to.      "Careful    inspection."      Spicer    v. 

(1908)    87    Ark.    217,    112    S.   W.    390  South    Boston    Iron    Co,     (1885)     138 

(mine  roof).  Mass.   426;    Bichmond  &  D.   B.   Co.   v. 

lln   some   of  the   cases  it   ia   merely  Burnett    (1892)    88  Va.   538,   14  S.   E. 

•said  that  the  inspection  or  examination  372. 

must    be    "proper."      Sack    v.    Dolese  "Reasonably  careful  inspection."  Par- 

(1891)  137  111.  129,  27  N.E.  62;  North-  sons  v.  Missouri  P.  B.  Go.    (1887)    94 

em  P.   B.   Go.   v.  Herbert    (1885)    116  Mo.    286,    6    S.    W.    464;     Murphy    v. 

U.   S.   642,   29   L.  ed.   755,   6   Sup.   Ct.  pjiuupg   (1876)   24  Week.  Rep.  647,  35 

Rep.  590;   Benzvng  v.  StemwoA)   (1886)  t    x    xr    o    477 

101  N.  Y.  547,  5  N.  E.  449;  Louisville  \cA      i  1        V         .:i     4.            ■     j.-      „ 

^  N.  B.  Go.  V   Binion  (189^)    107  Ala.  "Careful   and  prudent  exammation^" 

«45,    18    So.    75;    Mayer   v.' Liebmann  f«'-?"f  ^  ^"^"''^'l^^^)    ^^  ^"°'  ^43, 

(1897)  16  App.  Div.  54,  44  N.  Y.  Supp.  ^''„i;-   ^-  ^"PP-  ^"^■ 

1067 ;  Johnson  v.  Bichmond  &  D.  B.  Co.  Reasonable,     proper,     and     careful 

(1879)   81  N.  0.  453;   Ghesson  v.  John  examination."    Ilhnms  G.  B.  Go.  v.  Hil- 

L.  Boper  Lumber  Go.  (1896)   118  N.  C.  Hard    (1896)    18   Ky.  L.  Rep.   505,   37 

59,  23  S.  E.  925.  S.   W.   75. 

In   others   the   descriptive  epithet   is  "Such  an  inspection  as  ordinary  pru- 

"reasonable."      Linton  Goal  &  Min.  Co.  dence  would  dictate."     Atz  v.  Newark 

V.  Persons  (1894)   11  Ind.  App.  264,  39  Lime  &    Cement   Mfg.   Co.    (1896)    59 

N.  E.  214;   Parsons  v.  Missouri  P.  B.  N.  J.  L.  41,  34  Atl.  980. 

€0.   (1887)    94  Mo.  286,  6  S.  W.  464;  "Vigilant    and    careful     inspection." 
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whether  the  exaniination  to  which  the  instrumentality  which  caused 
the  injury  was  actually  subjected  before  the  accident  was  such  as  to 
satisfy  the  standard  thus  indicated  is  primarily  one  for  the  jury.^ 
This  principle  is  not  affected  by  the  fact  that  the  preponderance  of 


Paine  v.  Eastern  R.  Co.  (1895)  91  Wis. 
340,  64  N.  W.  1005. 

"Careful  tests."  Morton  v.  Detroit, 
B.  0.  &  A.  R.  Co.  (1890)  81  Mich. 
423,  46  N.  W.  111. 

"Reasonable  and  proper  vigilance"  is 
said  to  be  obligatory  in  Atchison,  T.  & 

5.  F.  R.  Co.  T.  Holt  (1883)  29  Kan. 
149. 

An  instruction  stating  that  the  mas- 
ter is  bound  to  exercise  reasonable  care 
will  be  pronounced  erroneous,  simply 
on  the  ground  that  the  trial  judge  re- 
fused to  give  tt  further  instruction  that 
he  is  bound  to  give  only  such  inspection 
as  ordinarily  careful  persons  in  the 
same  line  of  business  give  under  like 
circumstances.  McGar  v.  National  & 
Providence  Worsted  Mills  (1901)  22 
R.  I.  347,  47  Atl.  1092. 

2  Geary  v.  Kansas  City,  0.  £  S.  R. 
Co.  (1896)  138  Mo.  251,  60  Am.  St. 
Rep.  555,  39  S.  W.  774;  Coffee  v.  New 
York,  N.  B.  &  H.  R.  Co.  (1891)  155 
Mass.  21,  28  N.  E.  1128;  Carruthers  v. 
Chicago,  R.  I.  d  P.  R.  Go.  (1895)  55 
Kan.  600,  40  Pac.  915;  Ooontz  v.  Mis- 
souri P.  R.  Co.  (1894)  121  Mo.  652, 
26  S.  W.  661;  Missouri,  K.  &  T.  R.  Co. 
V.  Young  (1896)  4  Kan.  App.  219,  45 
Pac.  963;  Standard  Oil  Co.  v.  Bowker 
(1894)  141  Ind.  12,  40  N.  E.  128; 
Consolidated  Ice  Mach.  Go.  v.  Kiefer 
(1887)  26  111.  App.  466;  Toy  v.  United 
States  Cartridge  Co.  (1893)  159  Mass. 
313,  34  N.  E.  461;  Detrick  v.  Missouri 
P.  R.  Co.  (1886)  21  Mo.  App.  433; 
Brann  v.  Chicago,  R.  I.  £  P.  R.  Co. 
(1880)   53  Iowa,  595,  36  Am.  Rep.  243, 

6.  N.  W.  5 ;  Fuchs  v.  Wm.  H.  Sweeney 
Mfg.  Go.  (1890)  34  N.  Y.  S.  R.  925, 
12  N.  Y.  Supp.  870 ;  Crowell  v.  Thomas 

(1897)  18  App.  Div.  520,  46  N.  Y.  Supp. 
137;    Tissue  v.  Baltimore  &  0.  R.   Co. 

(1886)  112  Pa.  91,  56  Am.  Rep.  310, 
3  Atl.  667;  Eversonv.  Rollinson  (1887) 
5  Sadler  (Pa.)  49,  8  Atl.  194;  Lake 
Shore  d  M.  S.  R.  Co.  v.  Ryan  (1897) 
70  111.  App.  45;  Missouri,  K.  &  T.  R. 
Co.  V.  Cox  (1900)  —  Tex.  Oiv.  App.  — , 
55  S.  W.  354;  and  the  cases  cited 
infra. 

In  an  action  for  an  injury  caused 
by  a  railway  coal  ch^ite,  evidence  show- 


ing that  there  was  a  daily  inspection 
of  the  chutes,  and,  on  the  other  hand, 
that,  ten  days  after  the  accident,  only 
one  chute  out  of  the  twelve  in  the  same 
shed  would  operate  properly,  warrants 
the  submission  to  the  jury  of  tne  ques- 
tion whether  the  chute  was  in  good  re- 
pair, and,  if  not,  whether  the  defendant 
knew  or  should  have  known  of  it. 
Great  Northern  R.  Co.  v.  Kasischke 
(1900)   43  C.  C.  A.  626,  104  Fed.  440. 

The  case  is  for  the  jury  where  a 
bridge  fell  owing  to  the  vibrations 
caused  by  the  operation  of  a  pile  driver 
upon  it,  and  one  employee  testified  that 
he  had  inspected  it  three  or  four  times 
a  day,  and  another  that  he  had  in- 
spected it  at  least  twice  a  day;  and 
it  was  also  in  evidence  that  forces  of 
men  were  at  work  on  both  sides  of  the 
river,  and  at  different  places  on  the 
bridge,  and  that  some  of  these  inspec- 
tions were  made  in  going  from  one  place 
to  the  other  to  give  directions.  Bowert 
V.  Chicago,  B.  &  K.  C.  R.  Co.  (1888) 
95  Mo.  268,  8  S.  W.  230. 

A  court  of  review  is,  of  course,  par- 
ticularly averse  to  setting  aside  a  ver- 
dict which  was  based  to  a  large  extent 
upon  the  conclusions  which  the  jury 
drew  from  a  view  of  an  accurate  model 
of  the  appliance  which  proved  defective. 
McEnight  v.  Chicago,  M.  d  St.  P.  R.  Go. 
(1890)    44  Minn.   141,   46   N.   W.   294. 

But  a  charge  is  erroneous  which  de- 
clares the  defendant  to  be  liable  if  the 
defects  which  caused  the  explosion  of 
a  boiler  were  such  as  were  known  or 
discoverable  by  examination,  or  the  ap- 
plication of  Icnown  tests,  where  there  is 
no  evidence  oflfered  to  show  what  known 
tests  existed  which  the  defendant  could 
have  applied,  and  the  jury  were  thus 
left  to  determine  by  their  own  judg- 
ment what  tests  ought  to  have  been 
applied.  Ballard  v.  Hitchcock  Mfg.  Co. 
(1889)  51  Hun,  188,  4  N.  Y.  Supp.  940. 

The  court  refused  to  set  aside  a 
judgment  for  the  plaintiff,  where  he 
was  injured  by  the  giving  way  of  a 
brake  shaft,  where  a  subsequent  exami- 
nation showed  that  there  was  an  old 
fracture  in  the  shaft,  and  a  weld  at  the 
place  of  the  fracture  and  a  sliver  just 
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the  testimony,  whetlier  measured  by  the  number  of  the  witnesses  or 
the  comparative  credit  which  the  court  may  think  to  be  due  to  each, 
is  in  favor  of  one  litigant.^ 

Whether  or  not  the  duty  of  a  master  with  regard  to  proper  inspec- 
tion has  been  performed  by  the  application  of  any  given  test  is 
to  be  determined  by  considering  whether  that  test  will  give  indica- 
tions as  to  the  actual  condition  of  the  instrumentality  in  question.* 
In  the  application  of  this  principle  the  courts  have  usually  proceeded 
upon  the  theory  that  a  merely  visual  or  ocular  inspection  of  external 
conditions  does  not  satisfy  the  full  measure  of  a  master's  obligations, 
where  the  servant's  safety  depends  upon  the  soundness  of  the  material 
of  which  an  instriimentality  is  composed/  or  upon  the  firmness  with 


above  it.  It  was  considered  reasonable 
to  infer  that,  upon  proper  inspection, 
these  appearances  would  have  invited 
scrutiny,  and  led  to  a  discovery  of  the 
defect.  Texas  &  P.  R.  Co.  v.  O'Fiel 
(1890)   78  Tex.  486,  15  S.  W.  33. 

The  fact  that  a  stake  on  a  lumber 
car  is  "decayed,  rotten,  and  dozy,"  ac- 
cording to  the  uncontradicted  testimony, 
shows  that  there  has  been  no  efficient 
inspection  of  the  loading  of  the  cars. 
Ryan  v.  New  York  C.  &  H.  R.  R.  Go. 
(1895)  88  Hun,  269,  34  N.  Y.  Supp. 
665. 

It  is  negligence  to  send  out  a  car  with 
a  hand-hold  so  defective  that  its  condi- 
tion is  obvious  to  one  making  the  most 
casual  inspection.  Settle  v.  St.  Louis 
&  S.  F.  R.  Go.  (1894)  127  Mo.  336,  48 
Am.  St.  Rep.  633,  30  S.  W.  125. 

A  loose  bolt  or  screw  on  one  end  of 
a  hand-hold  on  a  railroad  car  is  a  de- 
fect which  could  have  been  discovered 
by  an  inspection  conducted  with  ordi- 
nary care.  Brann  v.  Ghicago,  R.  I.  & 
P.  R.  Co.  (1880)  53  Iowa,  595,  36  Am. 
Rep.  243,   6  N.  W.   5. 

A  railroad  company  is  liable  for  an 
accident  to  a  brakeman,  free  from  con- 
tributory negligence,  caused  by  the  ab- 
sence of  a  nut  from  the  top  of  a  brake 
staff,  which  held  the  lever  fast  to  it, 
notwithstanding  an  imperfect  inspection 
made  a  short  time  before  the  injury. 
Bayden  v.  Piatt  (1895)  84  Hun,  487, 
32  N.  Y.  Supp.  1144.  See  also  McMahon 
V.  McHale  (1899)  174  Mass.  320,  54  N. 
E.  854  (displacement  of  key  caused  fall 
of  derrick)  ;  Satton  v.  Eilton  Bridge 
Constr.  Co.  (1899)  42  App.  Div.  398, 
59  N.  Y.  Supp.  272    (clamps  fastening 


the  rods  by  which  a  scaffold  was  sup- 
ported became  loose ) . 

S  So  held  where  there  was  much  testi- 
mony showing  that  a  car  stake  was  ap- 
parently sound,  and  that  there  was  no 
defect  about  it  which  could  be  discov- 
ered by  a  reasonably  careful  inspection, 
but  one  witness  testifies  that  the  out- 
side of  the  stake  was  "spongy  and  like 
a  cork  where  it  had  been  shaved  off 
with  an  ax."  Busliby  v.  TSieio  York,  L. 
E.  &  W.  R  Co.  (1885)  37  Hun,  104  ^ 
St.  Louis,  I.  M.  d  S.  R.  Co.  v.  Harper 
(1884)  44  Ark.  524,  where  the  witnesses 
who  seemed  to  be  entitled  to  the  great- 
est credit  declared  that  the  best  tests 
had  been  employed. 

4  Egan  v.  Dry  Dock,  E.  B.  &  B.  R.  Go. 
(1896)  12  App.  Div.  556,  42  N.  Y.  Supp. 
188 ;  Swenson  v.  Metropolitan  Street 
R.  Co.  (1903)  78  App.  Div.  379,  80  N. 
Y.  Supp.  281  (failure  to  apply  hammer 
test  to  gear  wheel  of  elevator ) . 

BSf.  Louis,  I.  M.  d  S.  R.  Go.  v.. 
Webster  (1911)  99  Ark.  265,  137  S.  W. 
1103,   1199. 

A  superficial  view  of  a  fire  escape  is 
not  sufficient.  Winslow  v.  Commercial 
Bldg.  Co.  (1910)  147  Iowa,  238,  28 
L.R.A.(N.S.)  563,  124  N.  W.  320,  opin- 
ion modified  on  rehearing  in  28  L.E.A. 
(N.S.)  566,  126  N.  W.  173. 

Merely  walking  around  a  car  is  not  a, 
sufficient  test  of  the  side  ladder.  Kiley 
V.  Rutland  R.  Co.  (1908)  80  Vt.  536, 
68  Atl.  713,  13  Ann.  Gas.  269. 

A  wooden  bridge  must  be  tested  by 
boring  or  chopping  into  its  timbers  for 
the  purpose  of  detecting  any  hidden  de- 
fects. Toledo,  P.  d  W.  R  Co.  v.  Con- 
roy  (1873)  68  111.  561;  Ghicago  G.  W. 
R.  Go.  V.  Healy  (1898)   30  C.  C.  A.  11, 
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which  the  separate  parts  of  an  instrumentality  are  attached  to  each 
other,*  or  upon  the  stability  of  some  heavy  substance.'    Nor  is  it  re- 

57  U.  S.  App.  513,  86  Fed.  245 ;  Jarvis  by  the  hammer  test,  at  least  90  per  cent 

V.    Northern    New    York    Marble    Go.  of  the  broken  bolts  could  be  discovered. 

(1900)     55    App.    Div.    272,    67    N.    Y.  Woods  y.  Chicago  <£  0.  T.  R.  Co.  (1896) 

Supp.  78.  108  Mich.  396,  66  N.  W.  328. 

It  is   the   duty   of   a  master   to  test  The  "hammer  test"  being  regarded  as 

planks  which  are  knotty  by  subjecting  the    best-known    method    of    examining 

them  to  a,  strain  of  a  weight,  at  least  steam  boilers,  negligence  will  not  be  im- 

equal,  if  not  superior,  to  the  weight  they  puted  to  an  employer  where  that  test 

are    designed    to    bear,    before    placing  had  been  applied  to  a.  boiler  six  days 

them    in    a    scaffold.      Flynn    v.    Union  before  it  exploded,  by  an  inspector  rea- 

Bridge  Co.    (1890)    42  '    >.  App.  529.  sonably  competent  to  perform  the  work. 

A  rope  must  be  tested  by  subjecting  it  Chicago  &  A.  B.  Go.  v.  DuBois   (1895) 

to   a  strain.     The  Ethelred    (1899)    96  65  111.  App.  144. 

Fed.  446.  Striking    an    iron    smokestack    with 

Evidence  that  the   fractured   surface  the  hands  as  it  was  being  raised  is  not 

on   a   pair   of   shears   used  for   cutting  a  sufficient  test  of  the  strength  of  the 

boiler    plate    showed    indications    of    a  appliance   used   to   raise   it.      El   Paso 

crack  of  long  standing,  and  that  such  Foundry  &  Mach.   Co.  v.  De   Guereque 

crack,  if  it  existed,  could  have  been  dis-  (1907)    46   Tex.   Civ.   App.   86,    101    S. 

covered   by   sounding  the   casting  with  W.  814. 

hammers,   which   was   never   done,   and  6  The  grab-iron  of  a  freight  car  must 

that  such  shears  were  liable  to  break,  be  tested  by  throwing  some  weight  upon 

raises    a   question   for   the   jury   as    to  it.     Felton  v.  Bullard   (1899)    37  C.  C. 

whether  the  employer  was  negligent  in  A.  1,  94  Fed.  781  (here  the  accident  dis- 

not  discovering  the  crack.     Pacheco  v.  closed  the  fact  that  one  end  of  the  iron 

Judson  Mfg.  Go.    (1896)    113  Cal.  541,  was  held  in  place  only  by  the  stub  of  a 

45  Pac.  833.  screw  J  inch  long,  embedded  in  rotten 

In  an  action  by  a  passenger  it  was  wood,  while  the  iron  itself  was  about  2 

shown  that  a  wheel  of  a  passenger  car  feet  in  length,  so  as  to  make  it  obvious 

had  been  examined  by  a  "hammer"  test  that  any  strain  thrown  upon  that  end 

when  new,  and  found  to  be  apparently  of  it  would  make  its  weakness  appar- 

sound.     After  much  use,  which  reduced  ent ) . 

its   thickness   considerably,    it   was    re-  The    inspection    of    a   brake    staff    is 

turned,  but  not  subjected  to  the  same  not  adequate  unless   it  extends  to  the 

teat.     There  being  evidence  to  the  effect  portion  which  rests  within  the  socket, 

that  if  the  same  test  had  been  applied  Moon  v.  Northern  P.  R.  Co.    (1891)   46 

a  defective  weld  would  have  been  disoov-  Minn.  106,  24  Am.  St.  Rep.  194,  48  N. 

ered,   it  was  held  that  it  was  for  the  W.  679.     But  see  the  next  two  sections, 

jury  to  say  whether  the  defendant  had  7  In  Finalyson  v.   Vtica  Min.  &  Mill. 

been  guilty  of  negligence  in  regard  to  a  Co.    (1895)    14  C.  C.  A.  492,   32  U.  S. 

passenger  who  was  injured  through  the  App.  143,  67  Fed.  519,  it  was  laid  down 

breaking  of  the  wheel.    Manser  v.  East-  as  a  rule  of  law   (Caldwell,  J.,  dissent- 

ern  Counties  R.  Go.    (1861)    3  L.  T.  N.  ing,  that  a  foreman  of  a  mine,  having 

S.  585.  knowledge    of   a   gouge    or   threatening 

It  is  not  error  to  submit  to  the  jury  mass  protruding  from  the  wall  of  a 
the  question  whether  a  railroad  company  mine,  brought  out  by  a  blast,  is  not  re- 
had  been  negligent  in  its  inspection  quired  to  resort  to  any  other  tool  or 
of  a  boiler  fourteen  days  before  it  ex-  agency  than  a  pick  to  dislodge  such 
ploded,  where  the  plaintiff's  testimony  threatening  mass,  and  that,  if  it  can- 
is  to  the  effect  that  the  stay  bolts  had  not  be  dislodged  with  a  pick,  then  he  is 
become  broken,  to  the  number  of  fifty  not  guilty  of  negligence  in  sufferino-  it 
or  sixty,  and  had  been  broken  so  long  to  remain  at  a  place  where  the  miners 
before  the  explosion  that  the  ends  were  are  liable  to  be  injured  or  killed  by  its 
worn   smooth;    that   either   the   hydro-  fall. 

static   or  the   hammer  test  was,   when  It  has  also  been  held  that  newlitrence 

properly   conducted,    sufficient   to   show  cannot  be  predicated  where  the  evidence 

the  presence  of  broken  bolts;  and  that,  is  that,  after  a  blast,  an  employee  was 
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garded  as  sufficient  to  examine  a  piece  of  machinery  while  it  is  sta- 
tionary, if  its  actual  condition  and  efficiency  can  be  ascertained  only 
by  the  practical  test  of  operating  it.' 

But  the  position  has  also  been  taken  that,  in  the  case  of  some 
instrumentalities,  at  all  events,  there  is  no  obligation  to  apply  the 
test  of  a  strain  or  other  physical  force  for  the  purpose  of  ascertain- 
ing their  condition,  unless  a  careful  inspection  by  the  eye  discloses 
some  defect  or  probable  weakness.® 

For  other  cases  as  to  adequate  modes  of  testing  appliances,  see  the 
next  two  sections. 


sent  round  to  dislodge  with  a  bar  all 
rocks  that  seemed  to  be  loose.  Bennett 
V.  Tintio  Iron  Co.  (1893)  9  Utah,  291, 
34  Pae.  61. 

Still  less  can  the  master  be  found 
liable  where  not  only  bars,  but  a  der- 
rick, was  used  to  turn  or  pull  over  the 
rock  which  ultimately  fell.  Oapasso  v. 
Woolfolk  (1900)  163  N.  Y.  472,  57  N. 
E.  760,  reversing  (1898)  25  App.  Div. 
234,  49  N.  Y.  Supp.  409. 

8  Baltimore  Boot  &  Bhoe  Mfg.  Co.  v. 
Jamar  (1901)  93  Md.  404,  86  Am.  St. 
Rep.  428,  49  Atl.  847  (safety  clutch  of 
elevator ) .  Compare  Biddiscomh  v.  Cam- 
^on  (1898)  35  App.  Div.  561,  55  N. 
Y.  Supp.  127,  where  the  master  was  ab- 
solved because  the  proper  test  had  been 
applied. 

Where  an  inspection  of  a  locomotive 
lever,  which  causes  injury  by  jumping 
out  of  the'  notch  in  which  it  is  placed, 
when  reversed,  is  made  merely  by  an 
examination  of  the  part,  and  not  by  a 
practical  test  with  the  engine  in  motion, 
the  fact  that  no  defect  is  thus  disclosed 
is  not  conclusive,  and  it  is  promptly  left 
to  the  jury  to  say  whether  the  lever  be- 
came detached  by  reason  of  the  careless- 
ness of  the  engineer  or  of  some  defect. 
Burlington  <£  M.  B,.  Co.  v.  Wallace 
(1889)    28  Neb.   179,  44  N.  W.  223. 

An  allegation  that  the  plaintiflf  was 
injured  by  reason  of  a  defective  brake 
fitaff,  and  that  it  might  have  been  dis- 
covered by  proper  inspection  at  the  in- 
specting station,  was  held  to  have  been 
sufEciently  proved  where  the  inspector 
himself  testified  that  he  did  not  go  on 
top  of  the  cars  to  do  the  inspecting  and 
was  not  acquainted  with  stuck  brakes 
put  up  and  let  off  by  hand,  and  an  ex- 
pert testified  that  there  was  nothing  to 
indicate,  when  a  brake  was  applied,  that 
it  was  stuck,  but  that  fact  became  ap- 
M.  &  S.  Vol.  III.— 177. 


parent  only  when  the  brakeman  attempt- 
ed to  let  it  off.  Louisville  &  N.  B.  Co. 
V.  Binion  (1894)  107  Ala.  645,  18  So. 
75. 

9  Thompson  v.  Qreat  'Northern  R.  Co. 
(1900)  79  Minn.  291,  82  N.  W.  637 
(grab-iron  on  railway  car;  contrast  sim- 
ilar case  in  preceding  note ) . 

In  Flood  v.  Western  V.  Teleg.  Co. 
(1892)  131  N.  Y.  603,  30  N.  E.  196,  the 
defendant  was  held  not  to  be  liable  for 
injuries  caused  by  the  breaking  of  an 
arm  on  one  of  its  telegraph  poles,  where 
there  was  a  system  of  inspection  for  the 
arms  when  purchased,  and  it  does  not 
appear  that  there  was  anything  in  the 
external  appearance  of  the  defective 
arm  when  it  was  new  which  indicated 
any  weakness,  or  that  there  was  any 
defect  therein  discernible  by  any  or- 
dinary inspection.  The  court  said: 
"This  arm  had  been  in  use  for  about 
six  years,  and  during  all  that  time  had 
perfectly  answered  its  purpose.  There 
was  no  proof  showing  how  long  such  an 
arm  ought  to  last,  or  be  used.  The  de- 
fendant had  a  system  of  inspection 
which  appears  to  have  been  all  that  was 
practicable.  Its  inspectors  went  along 
the  line  of  telegraph  poles  and  wires, 
and  carefully  looked  at  them  and  tried 
the  poles  to  see  if  they  were  still  strong 
and  adequate.  .  .  .  They  were  not 
expected  to  climb  up  every  pole  and  ex- 
amine the  arms  thereon.  Such  an  in- 
spection would  be  manifestly  imprac- 
ticable and  unnecessary." 

In  one  case  the  court  set  aside  a 
verdict  based  on  the  theory  that  a  con- 
tractor owes  masons  employed  by  him 
the  duty  of  testing  the  strength  of  every 
timber  in  a  scaffold  used  by  the  masons, 
where  an  external  examination  shows  no 
defect.  Bannon  v.  Sanden  (1896)  68 
111.  App.  164. 
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1064.  [162]  Limits  of  the  master's  duty  in  regard  to  inspection. — 

(See  also  next  section,  and  compare  §  1076,  post.) — A  master  is  not 
required  to  exercise  that  exhaustive  care  in  the  examination  of 
machinery  which  is  incompatible  with  the  proper  furtherance  of  busi- 
ness.' This  principle  seems  to  be  the  main  factor  in  the  determi- 
nation of  the  extent  and  character  of  a  railway  company's  duty  in  re- 
spect to  the  examination  of  rolling  stock,  while  it  is  in  use.*  The 
courts  decline  to  allow  a  servant  to  recover  on  the  theory  that  there 
is  an  obligation  to  remove  the  bolts,  screws,  pins,  or  other  machinery 
of  a  car  en  route,  in  order  to  detect  any  possible  imperfections.^ 

Inspectors   of   cars   are   not  required  It  is  not  required  that  the  tests  made- 

to  apply  tests  of  physical  force  to  the  by  car  inspectors  should  be  as  thorough 

steps   of  a   ladder  upon   a  freight   car,  and  exhaustive  as  the  tests  made  at  the 

in  order  to  absolve  the  company  from  general    construction    or    repair    shops, 

liability  for  defects  therein,  unless  some  Atchison,  T.  &  8.  F.  B.  Co.  v.  Ledbetter 

indication  of  weakness  or  defect  is  per-  (1885)    34  Kan.  326,  8  Pac.  411. 

ceived  upon  a  careful  inspection  by  the  In  Tierney  v.  Minneapolis  £  St.  L.  R. 

eye.     Allen  v.  Union  P.  R.  Co.    (1891)  Co.    (1885)   33  Minn.  311,  53  Am.  Rep. 

7  Utah,  239.  26  Pac.  297.  35,  23  N.  W.  229,  the  court  said:     "It  is 

1  Philadelphia  &  R.  R.  Co.  v.  Hughes  difficult  to  lay  down  a  general  rule- 
(1888)  119  Pa.  301,  13  Atl.  286,  cit-  which  will  be  applicable  in  practice, 
ing   Wharton,    Neg.    §    213.  and  define  accurately  the  limits  of  the- 

The  limits  of  the  employer's  duty  -to  master's  liability  in  this  class  of  cases. 
provide  for  the  safety  of  the  workmen  But  if  the  special  duty  and  responsibil- 
are  "set  by  what  is  practicable  in  a  ity  belong  to  the  car  inspector  to  exam- 
commercial  sense,  and  what  is  natu-  ine  and  determine  whether  a  car  is  un- 
rally  to  be  expected  under  the  circum-  fit  for  service,  and  shall  be  so,  marked 
stances."  Kanz  v.  Page  (1897)  168  and  sent  to  the  repair  track  or  shop,  it 
Mass.  217,  46  N.  E.  620.  is   difficult  to   discover  any   distinction 

A  master  need  not  subject  appliances  in  kind  between  his  duty  and  that  of" 

for  lifting  heavy  objects  to  laboratory  the  mechanics   who   make   the   repairs, 

tests.     Brossman    v.    Drake    Standard  It  will  also  be  borne  in  mind  that  the- 

Mach.  Works  (1908)  232  111.  412,  83  N.  measure  of  liability  on  the  part  of  the 

E.  936.    And  see  Ware  v.  Ithaca  Street  company  is  reasonable  care,  which  must 

R.  Go.    (1908)    125  App.  Div.  323,   109  be  determined  by  the  circumstances  in 

N.  Y.  Supp.  426   (master  not  liable  for  each   case.      Experience    in   the   compe- 

failure  to  make  an  impossible  test).  tent  and  practical  management  of  rail- 

2  A  railroad  company  in  discharging  roads  will  naturally  determine  the  na- 
its  duty  towards  its  employees  to  in-  ture  and  frequency  of  inspections  which 
spect  cars  "is  not  required  to  resort  to  ordinary  care  would  require  should  be 
tests  that  are  impracticable,  or  unrea-  made  between  the  intervals  of  the  more 
sonable  and  oppressive,  or  which  would  minute  examinations  at  the  general  re- 
be  incompatible  with  the  proper  fur-  pair  shops.  But  the  general  examina- 
therance  of  business,  and  which  are  only  tions  which  experience  has  shown  prac- 
required  to  insure  absolute  safety."  ticable  and  necessary  to  be  made  of  cars 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Bates  at  the  yards  designated  for  such  pur- 
(1896)    146  Ind.  564,  45  N.  E.  108.  pose,     without     causing     undue     delay 

It  "is  not  bound  to  pursue  a  system  while   in  the   course  of  transportation, 

of  inspection  of  its  cars  and  locomotives  would  at  least  include  such  patent  de- 

which  would  embarrass  the  operation  of  fects  as  would  be  readily  discoverable 

the  road,"  but  simply  to  exercise  ordi-  upon  inspection  by  a  competent  person 

nary  care.     Smoot  v.  MoUle  &  il.  R.  in  the  exercise  of  reasonable  care" 

Co.  (1880)  67  Ala.  13  (court  refused  to  ^Philadelphia  &  R.  R.  Co.  v.  Hughes 

say  that  there  should  have  been  an  in-  (1888)    119  Pa.  301,  13  Atl.  286. 

spection  of  cars  at  every  station) .  In  DeGraff  v.  New  York  G.  &  H   R 
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A  master  is  not  chargeable  with  knowledge  of  an  unsound  place  in 
an  appliance,  which  could  not  have  been  discovered  by  any  examina- 
tion short  of  severing  it,  and  thus  destroying  it  for  use.* 

[When  an  instrumentality  is  put  to  a  use  for  which  it  was  not 
intended,  the  master  is  not  liable  for  failure  to  inspect  it  to  discover 
whether  it  is  suitable  for  that  work  or  not.* 

The  proprietor  of  a  freight  elevator  who  has  had  it  examined  and 


R.  Co.  (1879)  76  N.  Y.  125,  the  court, 
in  commenting  on  the  contention  of  the 
plaintiff  that  the  exercise  of  ordinary 
care  would  have  discovered  the  defect  in 
the  coupling  chain  which  broke  and  in- 
jured him,  and  that  these  chains  shoxild 
be  detached  at  intervals,  and  their 
strength  tested  by  hydraulic  pressure, 
or  dead  weight,  or  by  some  other  mode 
which  would  be  effectual  for  that  pur- 
pose, said:  "Such  a  requirement  is  un- 
reasonable and  unnecessary,  either  to  in- 
sure the  safety  of  the  public  or  employ- 
ees. ...  As  a  general  rule  the  de- 
gree of  vigilance  required  is  measured 
by  the  dangers  to  be  apprehended  or 
avoided.  It  does  not  appear  to  be  nec- 
essary that  the  full  strength  of  these 
chains  should  be  kept  up.  That  would 
involve  a  test  on  every  trip,  and  a  pos- 
sible renewal  on  every  trip.  Again,  on 
a  train  of  thirty  cars,  each  one  having 
a  brake,  it  would  not  seem  to  be  indis- 
pensable that  every  brake  chain  should 
be  perfect,  as  but  a  few  of  that  number 
could  or  would  be  used  in  controlling 
the  train ;  and  again,  it  does  not  appear 
that  the  breaking  of  a  chain  would  or- 
dinarily result  in  such  an  accident. 
Such  chains  frequently  break,  as  the  ev- 
idence shows,  but  there  is  no  evidence 
that  an  injury  ever  resulted  from  such 
breaking,  nor  that  it  would  ordinarily 
do  to." 

In  Louisville  &  N.  B.  Co.  v.  Campbell 
(1893)  97  Ala.  147,  12  So.  574,  it  was 
held  that  there  was  no  case  to  go  to  the 
jury  where  a  brakeman  was  injured 
through  the  giving  way  of  a  brake  rod 
in  which  there  was  an  old  crack,  which 
would  have  been  discovered  only  by  tak- 
ing it  out  or  lifting  it  up.  The  court 
said:  "We  have  seen  that  the  undis- 
puted evidence  shows  that  ordinary  in- 
spections of  brakes  are  never  made  on 
well-regulated  railroads  by  taking  out 
or  removing  the  rods ;  and  that  it  would 
be  impracticable  to  do  so.    Indeed,  com- 


mon observation  and  experience  suggest 
the  impracticability  of  such  a  system. 
If  one  brake  should  be  taken  apart,  and 
examined,  all  should;  and  if  all,  then 
every  other  machine  or  appliance  con- 
nected with  the  train  and  composed  of 
adjustable  parts.  To  do  this  would 
cripple  and  embarrass  the  operation  of 
the  road  beyond  any  requirement  of  the 
law.  We  are  of  opinion  that  such  an 
inspection  is  an  extraordinary  duty 
called  into  being  only  by  some  exigency 
which  would  suggest  to  the  mind  of  a 
reasonably  prudent  person  a  necessity 
for  its  performance."  The  fact  that  a 
part  of  the  brake  had  existed  long 
enough  for  rust  to  accumulate  was  too 
uncertain  a  predicate  to  rest  a,  charge 
of  negligence  upon. 

A  railroad  company  is,  as  matter  of 
law,  not  liable  for  injuries  caused  by 
the  breaking  of  the  lever  of  a  hand 
car,  where  it  gives  way  owing  to  a 
crack  in  a  part  of  the  wood  which 
is  concealed  by  an  iron  socket,  and 
no  one  could  have  discovered  the  de- 
fect by  an  external  inspection.  Louis- 
ville &  N.  R.  Co.  V.  Hinder  (1895)  16 
Ky.  L.  Rep.  841,  30  S.  W.  399.  See 
Alves  V.  New  York,  N.  H.  &  H.  R.  Co. 
(1906)  27  R.  I.  581,  65  Atl.  261  (simi- 
lar facts ) . 

*  Essex  County  Electric  Co.  v.  Kelly 
(1894)   57  N.  J.  L.  100,  29  Atl.  427. 

In  Warner  v.  Erie  R.  Co.  (1868)  39 
N.  Y.  468,  the  court,  replying  to  the  ob- 
jection that  the  test  of  boring  the  tim- 
bers was  not  applied,  remarked  that 
this  is  no  more  a  certain  test  than  the 
one  which  had  been  applied;  that  it  had 
but  rarely  been  used  upon  the  bridges 
on  the  defendant's  road,  or,  so  far  as 
the  testimony  showed,  upon  any  other; 
that,  when  carried  too  far,  it  became  it- 
self  a   source   of   weakness. 

i  Baieock  Bros.  Lumber  Co.  v.  Johmr 
son  (1904)   120  Ga.  1030,  48  S.  E.  438. 
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repaired  by  a  reputable  mecbanic  wbo  has  been  in  that  business  for 
many  years  need  not  have  the  same  inspected  by  a  skilled  engineer.*] 

1065.  [163]  Common  usage  as  a  test  of  the  adequacy  of  an  inspec- 
tion.-:—In  chapter  xxxviii.,  ante,  it  has  been  shown  that  the  common 
usage  of  employers  in  the  same  line  of  business  as  the  defendant  is, 
by  all  the  courts,  recognized  as  a  material  factor  in  the  determin- 
ation of  the  question  whether  the  master  had  furnished  reasonably 
safe  instrumentalities.  The  same  standard  has  frequently  been  ap- 
plied as  a  gauge  of  the  master's  performance  of  the  duty  of  inspec- 
tion.* 

As  in  cases  where  the  quality  of  the  instrumentalities  themselves 
is  in  question,  it  is  agreed  by  all  the  authorities  that  a  jury  may  prop- 
erly infer  negligence  from  the  master's  failure  to  conform  to  usage  in 
regard  to  the  methods  of  inspection  adopted.* 


^  Young  v.  Mason  Stable  Co.  (1904) 
96  App.  Div.  305,  89  N.  Y.  Supp.  349. 

1  In  referring  to  this  standard  the 
courts  have  used  the  following  phrases: 
"Such  tests  as  are  ordinary  and  usual 
in  the  business."  Chicago  O.  W.  B.  Co. 
V.  Healy  (1898)  30  C.  C.  A.  11,  57  U. 
S.  App.  513,  86  Fed.  245. 

"Such  tests  as  custom  and  experience 
have  sanctioned  and  prescribed."  War- 
ner V.  Eri^  R.  Co.  ( 1868 )  39  N.  Y.  468. 

Methods  of  testing  "ordinarily  in  use 
by  prudently  conducted  roads  engaged 
in  like  business,  and  surrounded  by  like 
circumstances."  Louisville  &  N.  R.  Go. 
Y.  Allen  (1885)  78  Ala.  494,  repeated  in 
Richmond  &  D.  B.  Co.  v.  Jones  (1890) 
92  Ala.  218,  9  So.  276. 

"Ordinary  and  proper  tests."  Knox- 
ville  Iron  Co.  v.  Dohson  (1881)  7  Lea, 
367. 

"Reasonable  and  usual  tests."  Smith 
V.  Chicago  M.  &  St.  P.  B.  Co.  (1877)  42 
Wis.   520. 

"Careful  and  skilful  application  of 
the  ordinary  and  approved  tests." 
Nashville  &  D.  B.  Co.  v.  Jones  (1871) 
9   Heisk.   28. 

"Usual  tests."  Southwest  Virginia 
Improv.  Co.  v.  Andrew  (1889)  86  Va. 
270,  9  S.  E.  1015. 

"Ordinary  inspection."  Cowan  v. 
ChAoago,  M.  &  St.  P.  B.  Co.  (1891)  80 
Wis.  284,  50  N.  W.  180;  McEnight  v. 
Chicago,  M.  &  St.  P.  B.  Co.  (1890)  44 
Minn.  141,  46  N.  W.  294;  Atchison,  T. 
d  S.  F.  B.  Co.  V.  Penfold  (1896)  57 
Kan.  148,  45  Pac.  574;  Flood  v.  West- 


ern U.  Teleg.  Co.  (1892)  131  N.  Y.  603, 
30  N.  E.  196. 

See  also  Ultima  Thule,  A.  &  M.  B.  Co. 
V.  Calhoun  (1907)  83  Ark.  318,  103  S. 
W.  726,  holding  that  the  proper  test  is 
whether  the  inspection  was  that  "usual- 
ly applied  by  prudent  railroad  compa- 
nies." 

2  A  verdict  holding  a  railroad  com- 
pany liable  for  injuries  caused  by  the 
explosion  of  an  engine,  due  to  defective 
stay  bolts,  will  not  be  disturbed  where 
there  is  testimony  to  the  effect  that,  if 
any  one  out  of  several  recognized  tests 
had  been  applied  within  a  reasonable 
time  before  the  explosion,  the  true  con- 
dition of  the  stay  bolts  would  have  been 
discovered.  Texas  d  P.  B.  Co.  v.  Bar- 
rett (1895)  14  C.  C.  A.  373,  30  U.  S. 
App.  196,  67  Fed.  214,  Affirmed  in 
(1897)  166  U.  S.  617,  41  L.  ed.  1136,  17 
Sup.  Ct.  Rep.  707. 

It  cannot  be  contended  that  a  test 
ought  not  to  be  adopted,  if  it  be  a  use- 
ful one  and  may  reasonably  be  expected 
to  bring  about  the  result,  because  it  is 
not  absolutely  fixed.  Channell,  B.,  in 
Manser  v.  Eastern  Counties  R.  Co. 
(1861)   3  L.  T.  N.  S.  585. 

The  fact  that  the  custom  of  other 
roads  as  to  the  duty  of  inspection  of 
air  brakes  was  not  followed  was  held 
sufficient  evidence  of  negligence  in  Pier- 
son  V.  New  York,  N.  B.  &  H.  R.  Co. 
(1900)  53  App.  Div.  363,  65  N.  Y.  Supp. 
1039. 

In  Wannamaker  v.  Rochester  (1892) 
44  N.  Y.  S.  R.  45,  17  N.  Y.  Supp.  32], 
the    defendant    municipality    was    held 
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With  regard  to  the  evidential  significance  of  conformity  to  usage, 
most  of  the  cases  apply  the  principle  adopted  in  the  decisions  cited 
in  §  940,  ante,  viz.,  that  a  jury  is  not  warranted  in  finding  the  master 
to  be  negligent  if  such  conformity  is  clearly  established.^     In  one 


liable  for  its  failure  to  comply  with  the 
usual  custom  of  inspecting  trenches 
opened  by  independent  contractors  for 
the  reception  of  water  mains. 

In  Jones  v.  Malvern  Lumber  Co. 
(1893)  58  Ark.  125,  23  S.  W.  679,  it 
was  shown  that  the  only  tests  of  a 
boiler's  strength  applied  after  it  was 
repaired  were  made  by  sounding  its 
rivets  and  braces  with  a  hammer,  and 
by  the  pressure  of  steam  raised  for  that 
purpose;  and  testimony  was  adduced  by 
the  plaintiflF  to  prove  that  the  "hammer 
test"  was  not  effective,  and  was  not  the 
test  usually  applied.  In  rebuttal,  the 
defendant  introduced  a  person  engaged 
in  the  milling  business,  and  asked  him 
what  tests  the  mill  men  of  the  vicinity 
generally  applied  to  the  steam  boilers 
used  in  their  business.  The  question 
was  objected  to,  but  the  court  permitted 
the  witness  to  answer  and  he  stated 
that  the  "hammer  test  was  the  one 
usually  applied,  so  far  as  he  knew." 
The  court  said:  "The  defendant's  duty 
to  its  servants  did  not  require  it  to 
resort  to  unusual  or  impracticable 
tests;  and  we  think  the  question  was 
proper,  as  eliciting  evidence  tending  to 
show  that  one  of  the  tests  applied  by 
the  company's  master  mechanic  was 
that  usually  employed  by  persons  en- 
gaged in  operating  similar  machinery." 

ailUnois  C.  R.  Co.  v.  GoughUn  (1904) 
65  C.  C.  A.  101,  132  Fed.  801 ;  Shandrmi 
v.  Ohioago,  St.  P.  M.  &  0.  R.  Co.  (1905) 
73  C.  C.  A.  430,  142  Fed.  320;  Staie 
eas  rel.  Joyce  v.  Flanigan  (1909)  111 
Md.  481,  74  Atl.  818;  Donaldson  v. 
Brooklyn  Beights  R.  Co.  (1908)  129 
App.  Div.  433,  114  N.  Y.  Supp.  11; 
Hover  v.  Chicago,  R.  I.  &  G-.  R.  Co. 
(1905)  40  Tex.  Civ.  App.  280,  89  S. 
W.  1084  (one  car  wheel  out  of  fifty 
tested)  ;  Warner  v.  Erie  R.  Co.  (1868) 
39  N.  Y.  468;  Knoxville  Iron  Co.  v. 
Dohson  (1881)  7  Lea,  367;  Southwest 
Virginia  Improv,  Co.  v.  Andrew  (1889) 
86  Va.  270,  9  S.  E.  1015. 

The  master  is  not  required  to  apply 
extraordinary  tests  "not  approved,  prac- 
ticable, or  customary."  'Louisville  <&  2f. 
R.  Go.  V.  Allen  (1885)   78  Ala.  494. 

A  railroad  company  is.  not  required 
to  adopt  extraordinary  tests  for  discov- 


ering defects  in  a  locomotive  boiler,  or 
any  of  its  machinery,  which  are  not 
approved,  practicable,  and  customary; 
but  it  fulfils  its  duty  in  this  regard  if 
it  adopts  such  tests  as  are  ordinarily  in 
use  by  prudently  conducted  roads  en- 
gaged in  like  business  and  surrounded 
by  like  circumstances.  Texas  &  P.  R. 
Go.  V.  Barrett  (1897)  166  U.  S.  617,  41 
L.  ed.  1136,  17  Sup.  Ct.  Rep.  707. 

Negligence  as  regards  inspection  can- 
not be  predicated  on  the  ground  that  a 
spindle  which  broke  was  not  removed 
from  the  drawbar  for  the  purpose  of  ex- 
amining it,  where  no  testimony  is  ad- 
duced to  show  that  it  is  customary  for 
railway  companies,  or  that  it  has  ever 
been  considered  essential  by  prudent 
men  engaged  in  the  same  business,  to 
adopt  this  method  of  inspection.  Burns 
V.  -New  York,  P.  &  B.  R.  Co.  (1892)  20 
K.  I.  789,  38  Atl.  926. 

A  verdict  for  the  plaintiff  was  set 
aside  where  the  evidence  on  the  part  of 
the  defendant  tended  to  show  that  a 
flaw  in  a  brake  rod  was  not  discover- 
able, owing  to  rust  on  the  rod,  by  the 
usual  methods  of  inspection,  and  there 
was  no  evidence  on  the  part  of  the 
plaintiff  to  rebut  this,  his  testimony 
to  the  effect  that  the  defect  would  have 
been  discernible  by  the  eye  if  it  had 
been  daylight  being  held  to  be  merely 
bis  inference  from  the  fact  that  the 
brake  rod  was  so  easily  twisted  off  in 
his  attempt  to  set  the  brake.  Read  v. 
2Vew  York,  N.  H.  &  U.  R.  Co.  (1897) 
20  R.  I.  209,  37  Atl.  947. 

A  verdict  for  a  railway  servant  in- 
jured by  a  defective  drawbar  will  be  set 
aside  if  no  evidence  was  adduced  by  him 
to  show  that  the  defect  could  have  been 
discovered  by  any  of  the  ordinary  tests 
employed  by  car  inspectors.  Atchison, 
T.  &  S.  F.  B.  Go.  V.  Ledhetter  (1885) 
34  Kan.  326,  8  Pac.  411. 

An  employer  is  not  liable  for  the 
death  of  his  engineer  from  explosion 
of  a  boiler,  though  the  repairer,  who 
had  stopped  a  leak  at  a  seam  by  calk- 
ing, did  not  apply  the  water  test,  the 
evidence  being  that  customarily  nothing 
of  the  sort  was  done  if  calking  proved 
effective.  Kramer  v.  Willy  ( 1901 )  109 
Wis.  602,  85  N.  W.  499. 
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case  where  this  view  was  adopted  it  was  laid  down  that,  in  de- 
termining whether  an  inspection  was  made  with  ordinary  care,  a 
jury  can  only  find  facts  showing  whether  it  was  made  in  the  usual 
and  ordinary  manner, — the  one  commonly  adopted  by  men  of  ordi- 
nary care  and  prudence  in  the  same  business,  under  like  circum- 
stances.* But  the  opposite  view,  that  compliance  with  the  practice 
usual  under  similar  circumstances  is  merely  evidence  for  the  jury 


Where  a  boiler  of  a  locomotive  en- 
gine bursts,  owing  to  a  flaw  which  is 
latent,  and  discoverable  only  by  the 
steam  and  hydraulic  tests,  which  are 
not  in  ordinary  use  with  railroad  cor- 
porations, and  rarely  applied  except 
when  boilers  are  first  put  in  use  or 
when  the  engines  undergo  their  periodi- 
cal examination  in  the  workshop,  the 
employer  is  not  liable.  Louisville  d  X. 
R.  Co.  V.  Allen   (1885)   78  Ala.  494. 

In  Smith  v.  Chicago,  M.  &  St.  P.  R. 
Co.  (1877)  42  Wis.  520,  the  court  re- 
marked, with  regard  to  the  tests  ap- 
plied to  the  defendant's  brake  rods: 
"The  defendant  proved  by  John  Baillie, 
its  master  car  builder,  that  the  iron  was 
purchased  of  the  best  makers,  and  was 
of  the  best  quality;  that  samples  of 
each  lot  were  tested  in  the  defendant's 
shops  in  the  usual  and  most  approved 
manner;  that  all  materials  were  in- 
spected, as  well  as  the  work  done,  by 
first-class  inspectors;  that  he  himself 
examined  thoroughly  all  cars  purchased 
by  the  company,  as  to  the  character  of 
the  cars,  the  material  used,  and  their 
manufacture;  and  that  no  car  was  al- 
lowed to  go  on  the  road,  in  which  he 
could  discover  any  defect  which  would 
make  it  unsafe.  It  appeared  that  the 
system  of  inspection  of  cars  which  were 
purchased,  and  the  tests  applied  to  the 
materials  of  which  its  cars  were  manu- 
factured, were  the  same  as  those  adopt- 
ed or  applied  by  railroad  corporations 
generally.     .     .  So    far    as    we    are 

able  to  judge  from  the  testimony,  the 
defect  in  the  brake  rod  was  a  latent 
one,  which  would  not  likely  be  detected 
or  discovered  by  the  usual  examination 
or  inspection  of  the  car.  .  .  .  There 
should  be  at  least  some  testimony  tend- 
ing to  show  that  the  tests  applied  to 
determine  the  sufficiency  of  the  brake 
rod  were  inadequate,  and  not  in  accord- 
ance with  the  most  approved  methods, 
to  justify  the  finding  of  the  jury." 


A  mason  contractor  owes  no  duty  to 
his  employees  to  inspect  stone  received 
from  the  quarry  to  ascertain  whether 
it  is  free  from  the  explosives  used  to 
blast  it  from  the  quarry  bed,  especially 
in  the  absence  of  any  custom  so  to  do. 
Mooney  v.  Beattie  (1902)  180  Mass. 
451,  70  L.R.A.  831,  62  N.  E.  725. 

i  Louisville,  N.  A.  £  G.  R.  Co.  v. 
Bates  (1896)  146  Ind.  564,  45  N.  E. 
108.  There  a  special  verdict  was  set 
aside  on  the  ground  that  it  did  not 
state  facts  sufficient  to  sustain  the 
judgment.  "This  court  cannot,"  it  was 
declared,  "say,  as  a  matter  of  law,  that 
the  car  could  not  have  been  inspected 
properly  in  less  than  five  minutes,  or 
that  it  was  necessary  to  use  'tools  or 
other  manual  tests.'  Neither  are  there 
any  facts  found  from  which  we  can  de- 
termine whether  the  standard  of  inspec- 
tion designated  as  an  'efiicient  and  proper 
inspection  and  examination  thereof,' 
and  'a  reasonable  and  ordinary  inspec- 
tion thereof,'  is  the  one  required  by  law. 
.  .  .  The  finding  'that  to  have  made 
an  efficient  and  proper  inspection  and 
examination  thereof  would  have  taken 
fifteen  minutes'  is  a  mere  conclusion. 
The  standard  thus  fixed  by  the  jury 
may  be  predicated  upon  the  proposition 
that  such  searching  and  critical  inspec- 
tion must  be  made  as  would  insure  ab- 
solute safety  to  the  employees.  This, 
as  we  have  shown,  is  not  required. 
Facts,  not  conclusions,  must  be  stated. 
The  special  verdict  should  state  such 
facts  as  would  show  whether  the  inspec- 
tion made  was  such  as  is  usually  made 
under  like  circumstances  by  inspectors 
of  ordinary  care  and  prudence,  and  this 
would  include  all  facts  showing  wheth- 
er the  inspection  was  such  as  the  time, 
place,  means,  opportunity,  and  the  re- 
quirements and  exigencies  of  the  traflBc 
will  permit." 
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to  consider  in  determining  the  question  of  due  care   (see  §  947, 
■ante),  is  also  embodied  in  some  decisions.^ 

1066.  [164]  Duty  of  iuspection  with,  regard  to  conditions  arising^ 
-from  the  progress  of  the  work.— That  the  master  is  not  under  any 
-obligation  to  examine  into  the  condition  of  his  appliances  from  time 
to  time,  for  the  purpose  of  ascertaining  whether  they  expose  the  serv- 
-ant  to  those  elements  of  insecurity  which  arise  from  the  manner  in 
which  the  details  of  the  work  are  carried  out,  is  an  obvious  and  neces- 
■sarj  inference  from  the  doctrine  developed  in  chapter  lxv.,  post} 
But  it  is  by  no  means  easy  to  define  with  precision  the  spheres  of 
•operation  covered  by  this  doctrine  and  that  which  requires  the  master 
to  maintain  the  place  of  work  in  safe  condition.  Some  cases  are  cited 
below  which  indicate  the  extent  to  which  the  courts  have  gone  in  al- 
lowing recovery  on  the  ground  that  the  master  failed  to  keep  a  rea- 
sonably careful  watch  upon  the  various  parts  of  his  plant,  to  the  end 
that  they  might  not  unduly  imperil  the  safety  of  his  servants  by  any 
of  the  temporary  conditions  which  the  progress  of  the  work  might 
create  in  their  local  relations  to  each  other  or  to  the  servants.^ 


5  In  Missouri  P.  R.  Co.  v.  Dwyer 
(1886)  36  Kan.  58,  12  Pao.  352,  with 
respect  to  a  custom  or  practice  of  the 
inspectors  to  do  nothing  more  than  to 
make  a  casual  examination  of  brake 
staifs  which  were  straight  and  appar- 
ently all  right,  by  which  it  was  not 
probable  a  crack  or  break  of  the  kind 
stated  would  be  observable,  the  court 
said:  "Upon  the  grounds  of  public  pol- 
icy, a  practice  or  custom  which  would 
permit  the  inspectors  to  let  a  car  be 
operated  with  a  defective  brake  staff, 
when,  by  the  exercise  of  reasonable  and 
proper  care  on  their  part,  the  defect 
could  have  been  discovered  and  reme- 
died, can  hardly  be  sustained  as  a  valid 
custom.  Atchison,  T.  d  8.  F.  B.  Go.  v. 
Holt  (1883)  29  Kan.  149;  Berg  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  (1880)  50 
Wis.  419,  7  N.  W.  347.  If  a  brake 
staff  is  not  to  be  examined  for  visible 
defects  or  cracks  until  it  is  bent  or 
broken,  inspection  would  be  almost  use- 
less; in  any  event,  it  would  be  no  pro- 
tection for  the  safety  of  the  employees 
using   the    brake." 

In  International  &  O.  N.  R.  Co.  v. 
Eawes  (1899)  —  Tex.  Civ.  App.  — ,  54 
S.  W.  325,  it  is  held  that  the  fact  that 
a  railroad  car  was  inspected  by  a  com- 
petent inspector  in  the  ordinary  way 
does   not   conclusively   show   that   ordi- 


nary care  was  used  in  making  the  in- 
spection. 

See  also  Atohison,  T.  £  S.  F.  R.  Co. 
V.  Kingscott  (1902)  65  Kan.  131,  69 
Pac.  184;  Rowley  v.  American  Illum- 
inating Co.  (1903)  83  App.  Div.  609,  81 
N.  Y.  Supp.  1099 ;  Lucas  v.  Southern  R. 
Co.  (1907)  1  Ga.  App.  810,  57  S.  E. 
1041. 

1  On  this  ground  recovery  was  denied 
in  Quigley  v.  Levering  (1901)  167  N. 
Y.  58,  54  L.R.A.  62,  60  N.  E.  276,  af- 
firming (1900)  50  App.  Div.  354,  63  N. 
Y.  Supp.  1059  (trolley  ran  off  travel- 
ing bar  owing  to  the  want  of  proper 
cleaning  and  oiling ) . 

2  A  master  is  bound  to  inspect  and 
see  that  posts  are  properly  secured 
before  he  orders  workmen  to  go  upon 
them  for  the  purpose  of  placing  girders 
in  position.  Herdler  v.  Buck's  Stove  d 
Range  Co.  (1896)  136  Mo.  3,  37  S.  W. 
115. 

It  is  the  duty  of  an  employer,  in  or- 
dering a  laborer  to  work  near  or  along- 
side a  pile  of  ore  packed  into  such  a 
mass  that  the  use  of  explosives  is  re- 
quired to  loosen  it,  to  observe  carefully 
the  condition  of  the  material  as  to 
looseness  or  compactness,  and  all  other 
features  of  its  structure,  so  as  to  be 
able  to  determine  what  shall  be  done  to 
prevent  the   fall  of  the  ore  upon  such 


2824  MASTER  AND  SERVANT.  [chap.  xliv. 

1067.  [165]  Inspection  by  parties  other  than  the  proprietor  him- 
self, effect  of. — a.  Public  officials. — On  the  one  hand  it  has  been 
laid  down  that  the  mere  fact  that  an  instrumentality  is  inspected 
at  stated  intervals  by  city  officers  and  the  agent  of  an  indemnity  com- 
pany does  not,  as  matter  of  law,  release  the  master  from  his  duty  to 
make  frequent  examinations,  and  apply  frequent  tests  to  the  appli- 
ance, to  see  that  it  is  in  working  order  and  in  a  safe  condition.'  On 
the  other  hand  it  has  been  said  that  an  employer  who  has  no  knowl- 
edge fitting  him  to  inspect  a  boiler  may  rely  on  the  certificate  of  the 
official  boiler  inspector  of  the  city  where  the  business  is  carried  on.* 

employee.  Illinois  Steel  Co.  v.  Sohy-  require  the  defendant  to  subject  the 
manowski  (1896)  162  111.  447,  44  N.  E.  boiler  to  any  other  or  additional  test. 
876.  And   in  Johnson  v.   Steam,   Gauge  & 

Where  a  mason  is  injured  by  the  ex-  Lantern  Co.  (1893)  72  Hun,  535,  25  N. 
plosion  of  a  dynamite  cartridge  left  in  Y.  Supp.  689  (affirmed  in  146  N.  Y.  152, 
a  stone  taken  from  a  quarry  at  some  40  N.  E.  773,  without  discussion  of  this 
distance  from  the  work,  an  instruction  point),  which  was  an  action  by  a  serv- 
is  correct  which  leaves  it  to  the  jury  to  ant  to  recover  for  injuries  received  in 
say  whether  the  defendant,  knowing  the  attempting  to  escape  from  a  burning 
manner  in  which  the  operations  at  the  factory  by  dropping  from  the  bottom  of 
quarry  were  conducted,  and  the  risk  a  fire  escape  to  the  ground,  the  conten- 
that  unexploded  cartridges  might  re-  tion  was  advanced  that  the  approval  of 
main  in  the  stones  carted  away  for  the  fire  escape  by  the  factory  inspector 
building  purposes,  ought,  as  an  ordina-  was  a  sufficient  answer  to  any  charge 
rily  prudent  man,  to  have  examined  the  of  negligence.  The  court,  however,  in 
stone  from  which  the  servant's  injury  refusing  to  recognize  such  contention, 
resulted.  Neveu  v.  Sears  (1892)  155  said  that  it  could  not  be  successfully 
Mass.  303,   29  N.  E.  472.  maintained    that    the    inspector's    cer- 

A  servant  whose  duty  it  is  to  empty  tificate  could  operate  to  convert  an 
buggies  of  molten  slag  on  a  dumping  obviously  unsafe  landing  into  a  safe 
ground     designated     by    his     superiors    one. 

does  not,  in  performing  that  duty,  A  master  is  not  relieved  from  liabil- 
"make  the  place  of  work,"  in  such  a  ity  for  failure  to  use  due  care  in  the 
sense  as  to  absolve  the  master  from  the  inspection  of  animals  slaughtered  for 
obligation  of  using  proper  care  to  see  meat,  so  as  not  to  expose  his 
that  the  dumping  ground  itself  remains  servants  to  infection  from  disease,  by 
in  such  a  condition  that  the  slag  may  the  fact  that  the  animals  were  subject- 
be  safely  thrown  upon  it.  Kiras  v.  ed  to  government  inspection,  and  he  is 
Nichols  Chemical  Co.  (1901)  59  App.  bound  by  any  deficiencies  of  such  in- 
Div.  79,  69  N.  Y.  Supp.  44.  spection,  if  he  relies  upon  it.     O'Connor 

1- McGregor  v.  Reid,  M.  &  Go.   (1899)    v.     Armour    Packing     Co.     (1908)     15 
178  111.  464,   69  Am.  St.  Rep.  332,  53    L.R.A.(N.S.)   812,  85  C.  C.  A.  459,  158 
N.  E.  323,  reversing  (1898)  76  111.  App.    Fed.  241,  14  Ann.  Cas.  66. 
610    (elevator).  See    note    to    O'Connor    v.     Armour 

In  Egan  v.  Dry  Dock,  E.  B.  &  B.  R.    Packing  Co.  15  L.R.A.(N.S.)    812. 
Co.   (1896)   12  App.  Div.  556,  42  N.  Y.        ^  Service    v.    Shoneman    (1900)     196 
Supp.  188,  an  action  by  a  servant  for    Pa.  63,  69  L.R.A.  792,  79  Am.  St.  Rep. 
personal  injuries  sustained  in  a  boiler    689,  46  Atl.  292. 

explosion,  the  court  upheld  the  refusal  Where  a  suit  was  brought  against  an 
of  the  trial  court  to  charge  that  defend-  employer  by  one  of  his  employees  for 
ant,  in  the  absence  of  any  notice  or  sus-  injuries  sustained  while  operating  a 
picion  of  a  defect  in  the  boiler,  had  a  freight  elevator,  it  was  held  that  evi- 
right  to  rely  upon  a  test  and  inspection  dence  offered  by  the  defendant  to  show 
made  by  a  city  inspector,  pursuant  to  an  inspection  of  the  elevator  by  an  of- 
statute,  and  that  ordinary  care  did  not    ficial  city   inspector   was   competent   to 
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If  these  cases  are  to  stand  together,  they  are  presumably  to  be  dif- 
ferentiated on  the  basis  indicated  by  the  qualifying  clause  in  the  sec- 
ond one, — viz.,  that  the  want  of  expert  knowledge  entitles  the  master 
to  rely  on  the  adequacy  of  the  official  inspection.  But  it  is  difficult 
to  admit  that  the  fact  of  an  appliance  having  been  pronounced  sound 
by  an  official  inspector  should  be  deemed  to  preclude  the  jury  from 
considering  whether  his  inspection  was  really  an  adequate  one.  Such 
an  inference  seems  to  be  unwarrantable  without  assuming  the  posses- 
sion by  such  inspectors  of  a  much  larger  measure  of  skill  and  dili- 
gence than  can  fairly  be  credited  to  any  class  of  employees.  Another 
objection  to  holding  the  master  not  liable,  as  a  matter  of  law,  is  that 
the  doctrine  of  non-delegable  duties  is  virtually  ignored. 

h.  Manufacturer. — It  has  been  held  in  one  case  that  the  proprie- 
tor of  an  elevator  and  equipments  of  the  most  approved  kind,  which 
were  personally  looked  after  and  inspected  both  by  the  proprietor 
and  by  the  regular  inspector  of  the  manufacturer  who  furnished 
them,  is  not  liable  for  injuries  caused  by  defects  which  were  not 
known  to  him.'  Apparently,  no  case  has  been  decided  in  which  an 
inspection  by  the  manufacturer's  inspector  only  had  been  made.  But, 
provided  the  inspection  made  by  that  inspector  is  shown  to  have  been 
as  thorough  as  any  that  the  master  himself  could  have  made,  there 
seems  to  be  no  reason  to  doubt  that  he  should  be  deemed  to  have  exer- 
cised due  care. 

[c.  Another  employer. — It  has  been  held  that  an  employer  who 
sends  his  employees  to  do  some  work  on  a  structure  which  has  been  in 
part  erected  by  another  cannot  rely  on  the  inspection  made  by  such 
other  employer.*] 

show  the  exercise  of  some  degree  of  care  tions  to  be  erected  by  another  cannot 
on  the  part  of  the  defendant;  but  that  rely  upon  a  custom  among  those  en- 
proof  of  such  inspection  was  not  con-  gaged  in  building  bridges  to  trust  to  the 
elusive  evidence  that  ordinary  care  had  engineer  to  relieve  it  of  its  duty  to  its 
been  exercised.  Pardridge  v.  Giliride  employees  not  to  set  them  at  work  upon 
(1901)   98  111.  App.  134.  the  piers  until  they  have  become  suffi- 

3  Hart  V.  Naumhurg  (1890)  123  N.  Y.  ciently  hard  to  bear  the  strain  of  the 

641    25  N.  E.  385,  reversing   (1888)    50  work.     Pennsylvania  Steel  Co.  v.  Nace 

Hun,  392,  3  N.  Y.  Supp.  227.  (1910)    113  Md.  460,  —  L.R.A.(N.S.) 

*  Od'j  contracting  to  place  the  super-  — ,  77  Atl.  1121. 
structure  of  a  bridge  on  concrete  founda^ 
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EMPLOYER'S  LIABILITY  CONSIDERED  WITH  REFERENCE  TO  THE 
OWNERSHIP  OF  THE  INSTRUMENTALITY  WHICH  CAUSED  THE 
INJURY. 

1068.  Instrumentalities  both  owned  and  controlled  by  defendant  at  the  time  of 

the  accident. 

1069.  Instrumentalities  which  belong  to  a  third  person  and  become  active  for 

mischief,  owing  to  the  negligence  of  his  employees. 

1070.  Instrumentalities  not  belonging  to  the  employer,  and  used  by  his  servants 

without  his  authority. 

1071.  Instrumentalities  neither  owned  nor  controlled  by  the  defendant,  but  used 

by  his  direction;  generally. 

1072.  Employer  held  not  to  be  liable. 

1073.  Employer  held  to  be  liable. 

1074.  Instrumentalities  not  owned  by  the  employer,  but  controlled  by  him,  and 

used  by  him  as  a  part  of  his  plant. 

1075.  Liability  of  railway  companies  for  the   condition  of  cars  received  from 

other  roads;  generally. 

1076.  Obligation  of  receiving  company  to  inspect  foreign  cars. 

1077.  Manner  in  which  foreign  cars  are  constructed ;  how  far  a  source  of  liability. 

1078.  Eflfeet  of  statutory  and  constitutional  provisions  requiring  railway  com- 

panies to  transport  foreign  cars. 

1068.  [166]  Instrumentalities  both  owned  and  controlled  by  de- 
fendant at  the  time  of  the  accident.  In  the  absence  of  any  sufficient 
evidence  to  show  that  the  instrumentality  which  caused  the  injury 
was  not  a  part  of  defendant's  plant,  acquired  or  constructed  by  him 
for  the  purpose  of  his  business,  and  controlled  by  him,  as  owner,  when 
the  injury  was  received,  the  doctrine  explained  in  the  preceding  chap- 
ters determines  the  extent  of  his  responsibility.^     If  the  testimony 

1  Where  an  electric  railway  company  who  remains  in  the  occupation  of  the 

engages    a    contractor    to    ballast    the  company  does  not  assume  the  risk  of  a 

roadbed,  allowing  the  contractor  to  op-  collision  with  the  contractor's  car.    Ort- 

•erate   a   car  thereon,   but  the  company  Up  v.  Philadelphia  &  W.  G.  Traction  Go. 

retains  the  right  to  direct  the  manage-  (1901)  198  Pa.  586,  48  Atl.  497, 
ment  of  cars  and  signals,  a  motorman 
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is  conflicting,  or  is  susceptible  either  of  the  inference  that  the  instru- 
mentality was  of  this  description  or  that  it  was  not,  its  true  character 
is  a  question  for  the  jury  to  decide.^ 

Where  the  instrumentality  belongs  to  the  movable  class,  the  mas- 
ter's liability  for  its  condition  does  not  cease  merely  because  it  is 
transferred  temporarily  to  the  premises  of  another  person,  and  used 
for  the  purpose  of  furthering  work  which  the  latter  is  doing.* 

1069.  [167]  Instrumentalities  which  belong  to  a  third  person  and 
become  active  for  mischief,  owing  to  the  negligence  of  his  employees. — 
An  action  cannot  be  maintained  for  injuries  caused  by  the  negligence 
of  the  servants  of  the  owner  of  premises  adjoining  those  of  the  defend- 
.ant;  at  all  events,  in  the  absence  of  evidence  showing  that  the  particu- 
lar event  which  produced  the  injury  ought  to  have  been  foreseen  and 
provided  for  by  him.* 


2  A  nonsuit  should  not  be  granted  in 
-an  action  against  a  company  to  recover 
for  personal  injuries  sustained  by  a 
workman  who  fell  through  a  rotten 
plankway,  on  the  ground  that  the  un- 
sound planks  were  not  shown  to  be  the 
property  of  the  defendant,  when  there 
is  evidence  tending  to  show  that  the  de- 
fendant was  operating  and  conducting 
the  business  in  which  the  plankway  was 
;provided  for  the  use  of  its  servants 'in 
-the  course  of  their  employment.  The 
plaintiff  is  not  required  to  prove  that 
the  defendant  owned  the  planks  of 
which  the  plankway  was  constructed. 
Fotoers  v.  Standard  Oil  Co.  (1898)  53 
•S.  C.  358,  31  S.  E.  276. 

Where  a  laborer  unloading  a  vessel, 
on  arriving  in  the  morning  finds  that  a 
ladder  necessary  in  the  work  has  been 
placed  in  position,  and  is  being  used  by 
his  fellow  workmen  under  direction  of 
"the  superintendent  of  the  company 
-which  employs  him,  such  circumstances 
are  prima  facie  evidence  that  the  ladder 
has  been  provided  by  his  employer;  and 
it  is  error  to  nonsuit  him  for  lack  of 
such  proof,  in  an  action  for  an  injury 
received  while  using  such  ladder.  Mills 
V.  Mwine  Ice  Co.  (1889)  51  N.  J.  L. 
342,  17  Atl.  695. 

In  McQatrich  v.  Wason  (1855)  4 
Ohio  St.  566,  where  the  plaintiff  was 
assisting  in  the  shipment  of  his  mas- 
ter's goods  on  a  steamer,  the  law  of  the 
case  was  thus  laid  down  by  the  court: 
"If  Wason  had  no  charge  of,  or  control 
•over,  the  operation  of  shipping  the  cars 
and  trucks,  but,   on  the   contrary,   the 


duty  of  shipping  them  rested  solely 
upon  the  master  of  the  vessel,  and  he 
had  the  entire  control  over  the  opera- 
tion, and  Wason  acted  merely  as  his 
assistant  or  servant,  then  the  action 
should  have  been  brought  against 
the  owner  of  the  vessel,  and  not  against 
Wason.  But  if  it  was  Wason's  duty  to 
ship  them,  or  if  it  was  the  joint  duty 
of  him  and  the  master,  he  was  (as  be- 
tween him  and  McGatrick)  liable  for 
the  injury  if  it  resulted  from  his  neg- 
lect, or  that  of  the  master,  to  provide 
suitable  machinery, — the  defect  in  the 
machinery  being  unknown  to  McGat- 
rick. The  general  rule  is,  that  an  em- 
ployer who  provides  the  machinery,  and 
oversees  and  controls  its  operation, 
must  see  that  it  is  suitable." 

3  A  railroad  company  is  liable  for 
personal  injuries  to  a  fireman  in  its 
service  ordered  to  work  upon  an  engine 
furnished  by  it  to  a  contractor  en- 
gaged in  constructing  an  extension  of 
its  road,  occasioned  by  defects  in  the  en- 
gine attributable  to  its  negligence,  al- 
though the  track  of  the  extension  is  in 
possession  of  the  contractor,  and  the 
operation  and  movements  of  the  train 
are  under  the  latter's  exclusive  control. 
Savannah  tC-  W.  11.  Go.  v.  Phillips 
(1892)  90  Ga.  829,  17  S.  E.  82. 

1  In  a  Scotch  case  it  was  sought  to 
hold  a  railway  company  liable  to  a  serv- 
ant who,  while  working  at  the  junc- 
tion between  the  line  operated  by  the 
defendant  and  a  private  one  leading 
from  a  colliery,  was  injured  by  a  coal 
car   which,   owing  to   its   being   insufii- 


2828  MASTER  AND  SERVANT.  [chap.  xlv. 

1070.  [168]  Instrumentalities  not  belonging  to  the  employer,  and 
used  by  his  servants  without  his  authority. —  There  is  clearly  no 
ground  upon  which  an  employer  can  be  held  liable  where  the  servant 
was  injured  while  using,  for  the  purposes  of  his  work,  some  material 
substance  which  happened  to  be  in  a  convenient  position,  but  which 
was  not  the  property  of  the  employer,  and  which  was  not  used  by  his 
authority.* 

1071.  [169]  Instrumentalities  neither  owned  nor  controlled  by  the 
defendant,  but  used  by  his  direction;  generally. —  The  cases  dealing 
with  the  right  of  a  servant  to  sue  for  injuries  received  from  an  instru- 
mentality which  belonged  to  and  was  under  the  control  of  a  third  per- 
son at  the  time  of  the  accident,  but  which  the  servant  was  required 
to  use  in  the  course  of  his  employment,  are  irreconcilably  conflicting, 
whether  they  are  collated  with  reference  to  the  fundamental  princi- 
ples relied  upon,  or  with  reference  to  the  specific  facts  involved.  This 
want  of  harmony  seems  to  be  chiefly  due  to  the  same  cause  that  pro- 
duces most  of  the  disagreement  in  this  branch  of  jurisprudence,  viz., 
the  fact  that  it  is  often  a  mere  matter  of  opinion  which  of  two  or  more 
doctrines  not  disputed  as  abstract  propositions  should  be  applied,  for 
the  purpose  of  testing  the  legal  significance  of  the  testimony  intro- 
duced. In  view  of  this  disagreement  between  the  authorities,  a  com- 
mentator can  do  nothing  more  than  indicate  the  effect  of  the  decisions 
in  which  the  master's  liability  has  been  denied  or  affirmed,  and  state 
the  reasons  by  which  they  are  supported. 

It  should  be  observed  that  the  confiict  of  opinion  disclosed  by  the 
cases  cited  in  the  next  two  sections  reappears  in  those  decided  under 
the  English  employers'  liability  act  of  1880,  and  the  American  and 
colonial  statutes  modeled  upon  it.     See  chapter  lxxiv.,  post. 

1072.  [170]  Employer  held  not  to  be  liable. —  In  numerous  cases, 
presenting  a  considerable  variety  of  facts,  the  courts  have  treated  the 

ciently  blocked,  started  down  an  incline        lA  telephone   company   is  not   liable 

and    ran    onto    the    defendant's    track,  for  an  injury  to  a  lineman  caused  by 

The    court    decided,    without    difficulty,  the  breaking  of  a  limb  of  a  tree  upon 

that  the  only  party  against  whom  the  which  he  was  standing  for  the  purpose 

action   lay  was  the   owner   of  the   col-  of     removing     an     obstruction     to     the 

liery.     M'Laren  v.  Edinburgh  &   G.  R.  stringing  of  a  wire  between  the  poles 

Go.   (1861)   23  Sc.  Sess.  Cas.  2d  series,  erected  for  that  purpose,  as  the  tree  is 

962.     By  one  of  the  judges  it  was  sug-  not  an  appliance  furnished  by  the  com- 

gested,  but  not  decided,  the  point  hav-  pany,   or,   if   so,   the   lineman   assumed 

ing   been    overlooked   by   counsel,   that,  the  risk  incident  to  its  use.     Yearsley 

under  appropriate  allegations  and  evi-  v.  Sunset  Teleph.  &  Teleg.  Co.    (1896) 

dence,   the   railway   company   might   be  110  Cal.  236,  42  Pac.  638. 
held  liable  on  the  ground  of  its  having 
failed  to  make  suitable  regulations  in 
view  of  such  a  contingency. 
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■defendant's  want  of  control  over  the  instrumentality  as  the  controlling 
factor,  and  regarded  this  as  a  decisive  reason  for  exempting  him  from 
responsibility. 

In  some  of  these  cases  the  unsuccessful  plaintiff  was  sent  to  the 
premises  of  a  third  person  to  perform  duties  in  connection  with 
work  which  his  employer  had  contracted  to  do,  and  the  injury  was 
caused  by  some  appliance  which  he  found  on  those  premises.^  In 
others,  an  abnormally  dangerous  situation  was  permanently  created  by 
the  position  of  some  substances,  relatively  to  the  servant's  place  of 


1  In  Ohannon  v.  Sanford  Co.  (1898) 
70  Conn.  573,  41  L.R.A.  200,  66  Am. 
St.  Rep.  133,  40  Atl.  462,  the  court  de- 
nied that  the  general  rule  requiring  an 
employer  to  provide  a  safe  place  of 
■work  is  applicable  in  a  case  where  a 
servant  is  seeking  to  recover  damages 
from  his  master,  one  of  the  contractors 
working  on  a  building,  for  injuries 
caused  by  the  fall  of  a  scaffold  erected 
by  another  contractor,  saying:  "This 
general  rule  is  not  ordinarily  applicable 
to  cases  where  the  master  neither  has 
nor  assumes  possession,  use,  or  control, 
legal  or  actual,  of  the  premises,  or 
'place'  where  the  servant  may  be  at 
work.  The  general  rule  is  based  upon 
such  possession,  use,  and  control  by 
the  master  of  the  premises  where  he 
puts  his  servants  at  work  for  him;  and, 
speaking  generally,  his  duty  to  use  due 
care  to  make  and  keep  such  place  rea- 
sonably safe  flows  from,  and  is  meas- 
ured by,  such  possession,  use,  and  con- 
trol. Just  as  the  master's  liability  for 
the  acts  of  his  servants  while  engaged 
in  his  business  is  based  upon  his  power 
to  control  them,  so  his  duty  to  provide 
reasonably  safe  premises  is  founded  es- 
sentially upon  his  occupation,  use,  and 
control  of  such  premises.  This  being 
the  reason  of  the  rule,  when  the  reason 
does  not  exist  the  rule  is  inapplicable. 
If  an  employer  sends  his  servant  to  a 
distant  place,  by  rail,  to  do  a  piece 
of  work  on  the  premises  of  B.,  it  would 
hardly  be  contended,  in  the  absence  of 
a  special  agreement  to  that  effect,  that 
the  master  would  be  responsible  to  the 
servant  for  the  negligence  of  the  trans- 
portation company  in  failing  to  carry 
the  servant  safely,  or  for  the  negligence 
of  B.  in  failing  to  keep  his  premises  in 
a  reasonably  safe  condition.  In  the 
case  supposed,  the  servant,  both  while 
being    carried    and   while    at   work    on 


B.'s  premises,  is  at  work  for  his  mas- 
ter, and  the  railroad  car  and  the  prem- 
ises of  B.  are  places  where  he  is  di- 
rected to  and  does  perform  work  for 
his  master,  and  yet  the  master,  as  mas- 
ter merely,  would  be  under  no  duty  to 
use  reasonable  care  to  make  such  places 
reasonably  safe.  The  law,  in  such  cases, 
reads  no  such  duty  into  the  contract  of 
hiring.  If  the  master  assumes  posses- 
sion and  control  of  the  premises  of  B., 
with  his  consent,  even  temporarily,  for 
the  purpose  of  doing  the  work  there, 
the  result  might  be  different.  Such  a 
case  might  be,  under  certain  circum- 
stances, within  the  reason  of  the  rule. 
Ordinarily,  however,  we  think  the  law 
reads  such  a  duty  on  the  part  of  the 
master  towards  the  servant  into  the 
contract  of  hiring  only  with  reference 
to  premises  used,  occupied,,  or  con- 
trolled by  the  master.  If  this  were  not 
so,  the  duty  and  liability  of  the  master 
would  be  very  burdensome.  He  would 
be,  in  effect,  frequently  made  responsible 
for  the  negligence  of  third  parties  with 
reference  to  premises  he  had  never  seen, 
and  about  the  condition  of  which  he 
knew,  and  perhaps  could  know,  noth- 
ing. The  merchant  would,  in  effect,  be 
liable  to  his  clerk  for  the  negligence  of 
the  customer  with  respect  to  the  safety 
of  the  premises  upon  which  the  clerk 
goes  to  deliver  his  master's  goods,  and 
the  master  plumber  or  carpenter  to  his 
workman  for  the  negligenoe  of  the 
liouseholder  upon  whose  premises  he 
sends  the  workman,  simply  to  make 
some  slight  repairs.  In  all  such  cases 
the  servant,  if  injured,  without  fault  on 
his  part,  by  the  negligent  failure  of  the 
owner  or  occupier  of  the  premises  to 
keep  them  in  a  reasonably  safe  condi- 
tion, has  his  remedy  against  such  own- 
er or  occupier,  and,  in  the  absence  of 
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some  agreement  to  that  effect,  has  none 
against  the  master." 

A  master  who  sends  his  servants  to 
construct  an  elevator  in  a  building 
which  is  in  process  of  construction  is 
not  liable  for  an  injury  caused  by  the 
unsafe  condition  of  a  scaffold,  in  the 
construction  of  which  he  had  no  part. 
Whallon  v.  Sprague  Electric  Elevator 
Co.  (1896)  1  App.  Div.  264,  37  N.  Y. 
Supp.  174.  The  court  laid  it  down  that 
the  rule  which  requires  the  master  to 
provide  the  servant  a  reasonably  safe 
place  to  do  his  work  only  applies  where 
the  place  is  either  under  the  control  of 
the  master,  or,  in  the  ordinary  conduct 
of  the  work,  should  have  been  under  his 
control,  and  proceeded  as  follows:  "In 
a  factory,  a  mill,  a  shop,  or  even  a  mine 
or  excavation  occupied  or  worked  by 
the  master,  it  is  his  duty  to  take  rea- 
sonable care  that  the  place  is  secure 
and  safe  for  his  servant;  and  the  serv- 
ant has  the  right  to  assume  that  the 
master  has  discharged  his  duty  in  that 
respect.  But  where  the  master  sends 
his  workmen  to  work  on  the  premises 
or  property  of  others,  it  cannot  be  said 
to  be  his  duty  to  provide  a  safe  place 
for  the  servant,  for  the  place  is  not  in 
any  way  provided  by  the  master.  I 
cannot  find  any  reported  decision  in 
which  it  been  attempted  to  enfore  lia- 
bility in  such  a  ease.  The  defendant 
here  had  no  share  in  the  construction 
of  the  building,  save  to  erect  the  eleva- 
tors. Its  implied  license  on  the  prem- 
ises was  confined  to  such  parts  as  were 
necessary  for  it  to  occupy  in  the  work 
or  in  obtaining  access  thereto,  but  it 
had  no  control  over  nor  was  it  respon- 
sible for  the  condition  of  the  building. 
The  learned  counsel  for  the  respondent 
concedes  that  the  defendant  could  not 
have  been  held  liable  for  any  defect  in 
the  permanent  structure,  but  insists 
that  there  is  a  distinction  to  be  made 
between  what  is  permanent  and  what  is 
temporary.  We  believe  that  this  dis- 
tinction may  be  well  founded,  but  the 
necessary  result  of  such  a  distinction  is 
that  what  is  temporary  must  be  consid- 
ered as  an  'appliance,'  and  only  what  is 
permanent  as  a  'place.'  This  seems  to 
be  the  basis  of  the  decision  in  Butler  v. 
Tovmsend  (1891)  126  N.  Y.  105,  26  N. 
E.  1017,  where  it  was  held  that  a  stag- 
ing on  which  calkers  stood  while  at 
work  on  a  vessel  was  not  a  'place'  but 
an  'appliance,'  by  means  of  which  the 
work  was  to  be  done."     (This  distinc- 


tion, however,  seems  to  be  wholly  im- 
material, as  the  master  is  just  as  much 
under  a  duty  to  use  care  in  regard  to 
appliances  as  in  regard  to  the  place  of 
work.)  This  case  was  followed  by 
Wittenberg  v.  Priederich  (1896)  8  App. 
Div.  433,  40  N.  Y.  Supp.  895,  a  case 
involving  similar  facts. 

In  Huglves  v.  Leonard  ( 1901 )  199  Pa. 
123,  48  Atl.  862,  plaintiff  was  employed 
by  the  defendants,  who  were  contracting- 
wharf  and  bridge  builders,  to  work  on 
their  pile  driver  in  constructing  a  cer- 
tain pier.  The  defendants  had  pur- 
chased the  piles  from  T.,  who  had 
agreed  to  bring  them  to  the  place  in 
his  own  vessel,  and  deliver  them  over 
the  side.  While  plaintiff  was  on  T's- 
boat,  assisting  in  unloading  the  piles 
under  direction  of  defendants'  foreman, 
a  short  guy  rope,  part  of  the  tackle  of 
the  vessel,  broke,  allowing  the  boom  to 
swing  around  and  tighten  another  rope 
attached  to  it,  which  drew  plaintiff  into 
the  hold  of  the  vessel,  injuring  him. 
The  extremely  improbable  character  of 
the  event  which  caused  the  injury  was 
emphasized  by  the  court,  but  it  is  not 
apparent  that  the  decision  is  to  any  ex- 
tent based  upon  this  circumstance. 

A  person  who  contracts  to  do  a  por- 
tion of  the  work  on  a  building  in  course 
of  erection  is  not  bound  to  have  the 
building  in  such  a  condition  that  em- 
ployees can  wander  through  it  in  the 
darkness,  away  from  the  regular  pas- 
sageway, without  risk  of  falling.  Nor 
is  it  his  duty  to  maintain  artificial 
lights  for  those  who  should  choose  to 
attempt  to  go  through  after  nightfall. 
Uurphy  v.  Greeley  (1888)  146  Mass. 
196,  15  N.  E.  654. 

An  auctioneer  selling  goods  on  the 
premises  of  a  stranger  is  not  responsi- 
ble to  his  servants  for  the  safety  of 
those  premises,  nor  for  the  sufficiency  of 
the  appliances  for  bringing  forward  and 
removing  the  goods  which  are  to  be 
sold.  fJelson  v.  Scott  (1892)  19  Se. 
Sess.  Cas.  4th  series,  425  (elevator  gave 
way).  To  same  effect,  see  also  Hughes 
V.  Maiden  d  if.  Gaslight  Co.  (1897)  168 
Mass.  395,  47  N.  E.  125  (note  9,  infra)  ; 
Dixon  V.  Western,  U.  Teleg.  Co.  (18951 
71  Fed.  143  (note  9,  infra)  ;  Moynihan 
V.  King's  Windsor  Cement  Dry  Mortar 
Co.  (1897)  168  Mass.  450,  47  N.  E.  425 
(note  10,  infra)  ;  Regan  v.  Donovan 
(1893)  159  Mass.  1,  33  N.  E.  702  (note 
10,  infra);  Roche  v.  Llewellyn  Iron 
Works  Co.  (1903)  140  Cal.  563,  74  Pac. 
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work.*  In  others,  the  defendant  was  the  licensee  of  a  railway,  and 
using  it  jointly  with  the  owner  for  the  running  of  trains.*  In  others, 
the  defendant  was  the  owner  of  premises  over  which  a  railway  com- 
pany had  constructed  a  siding,  the  operation  and  maintenance  of 
which  remained  entirely  under  its  control.*  In  others,  the  defendant 
was  the  tenant  of  a  portion  of  a  building.^  In  others,  the  distinction 
relied  upon  was  that  the  thing  which  caused  the  injury  was  an  article 
to  be  handled,  and  not  an  appliance  with  which  to  do  work.® 


147;  Eyde  v.  Booth  (1905)  188  Mass. 
290,  74  N.  E.  337 ;  De  Maries  v.  Jame- 
son (1906)  98  Minn.  453,  108  N.  W. 
830;  Long  v.  John  Stephenson  Go. 
(1906)  73  N.  J.  L.  186,  63  Atl.  910; 
Dufy  V.  Williams  (1902)  71  App.  Div. 
110,  75  N.  Y.  Supp.  600;  Huebn&r  v. 
Hammond  (1903)  80  App.  Div.  122,  80 
N.  Y.  Supp.  295,  affirmed  in  (1903)  177 
N.  Y.  537,  69  N.  E.  1124. 

2  The  location  of  a  street  railway  be- 
ing fixed  by  the  municipal  authorities, 
the  company  cannot  be  charged  with 
negligence  in  allowing  a  tree  to  remain 
dangerously  near  the  track,  unless  it 
had  the  right  to  remove  the  tree.  Hall 
V.  Wakefield  &  8.  Street  R.  Co.  (1901) 
178  Mass.  98,  59  N.  S.  668. 

8  The  nonliability  of  the  licensee  com- 
pany has  been  held  a  bar  to  the  action, 
even  where  there  was  a  statute  making 
a  railroad  company  liable  to  be  sued  as 
a  corporation  in  any  county  through 
which  the  road  runs,  for  any  cause  of 
action  to  which  it  might  become  liable 
thereafter.  Galloway  v.  Western  &  A. 
B.  Co.  (1876)  57  Ga.  512,  construing 
Georgia  act  of  1870  relative  to  the  de- 
fendant company.  See  also  Dunlap  v. 
Richmond  &  D.  R.  Go.  (1888)  81  Ga. 
136,  7  S.  E.  283  (note  11,  infra)  ;  Ham- 
ilton V.  Louisiana  <&  N.  W.  K.  Co. 
(1906)  117  La.  243,  6  L.R.A.(N.S.) 
787,  41  So.  560;  Powell  v.  Cohoes  R.  Co. 
(1909)  136  App.  Div.  204,  120  N.  Y. 
Supp.  336. 

4  In  Scotland  it  has  been  held  that 
the  fact  that  a  siding  which  is  the 
property  of  a  railway  company  passes 
through  the  premises  of  a  steel  com- 
pany, and  is  used  for  the  transit  of  the 
cars  which  convey  m.aterials  to  and 
from  those  premises,  does  not  oast  upon 
the  steel  company  a  resulting  duty  to- 
wards its  employees  to  supervise  and 
examine  the  proceedings  of  the  railway 
company  in  regard  to  the  maintenance 
of  the  siding  and  the  management  of 


the  cars  thereon.  Smyth  v.  Caledoniart 
R.  Co.  (1897)  24  Se.  'Sess.  Gas.  4th  se- 
ries, 488  (servant  of  steel  company  was 
injured  by  a  derailment  due  to  a  de- 
fective switch ) . 

5  The  testimony  of  an  employer  in  an 
action  by  an  employee  for  personal  in- 
juries, that  the  owner  of  the  building 
furnished  the  motive  power  operating 
the  cogwheel  by  which  plaintiff  was  in- 
jured, and  that  the  defendant  had  noth- 
ing to  do  with  the  covering  of  the  wheel 
which  is  claimed  to  have  been  defective, 
is  admissible.  Havlin  v.  KruUsh  (1899) 
26  Misc.  381,  56  N.  Y.  Supp.  275,  re- 
versing on  other  grounds  (1898)  25 
Misc.   402,   54  N.  Y.   Supp.   1093. 

6  In  Rehm  v.  Pennsylvania  R.  Co. 
(1894)  164  Pa.  91,  30  Atl.  356,  the 
court,  in  holding  that  a  coal  company 
is  not  liable  for  an  injury  to  an  em- 
ployee caused  by  defective  brakes  on  a 
railroad  car  filled  with  coal  and  deliv- 
ered to  such  company,  on  the  ground  of 
failure  to  furnish  the  employee  with 
safe  machinery  said:  "The  cars  were 
the  property  of  the  railroad  company 
that  delivered  the  coal.  They  were  not 
a  part  of  the  machinery  of  the  defend- 
ants, used  in  their  business.  As  was 
said  by  the  learned  judge  in  granting 
the  motion  for  a  nonsuit,  they  were  the 
things  worked  upon,  not  the  things 
worked  with.  The  machinery  and  ap- 
pliances of  Scott  &  Co.  (plaintiff's  em- 
ployers) were  the  stationary  engines 
and  cables,  and  the  trestle  with  its 
tracks  and  bins.  By  means  of  these 
the  cars  received  were  handled  and  un- 
loaded. The  duty  of  making  them  rea- 
sonably safe  and  suitable,  and  of  so 
maintaining  them,  was  primary  and  im- 
perative, and  one  which  could  not  be 
delegated  by  an  employer,  except  at  his 
peril.  This  duty,  however,  did  not  ex- 
tend to  the  thing  received  and  to  be 
handled  by  means  of  their  machinery 
and  appliances.     They  did  not  furnish 


2832 


MASTER  AND  SERVANT. 


[chap.  xlv. 


In  two  of  the  cases  already  referred  to  it  seems  to  be  considered 
that  the  inability  of  the  servant  to  maintain  the  action  is  also  dedu- 
cible  through  a  line  of  reasoning  of  which  the  basis  is  his  comprehen- 
sion of  the  situation,  and  presumable  acceptance  of  the  risks  to  which 
it  exposes  him.'  And  in  the  ease  cited  below  this  consideration  is 
virtually  the  sole  rationale  of  the  decision.'    But  it  would  seem  that 


that;  it  was  not  a  part  of  their  plant. 
It  was  the  thing  to  be  operated  upon  by 
their  employees  with  the  aid  of  their 
machinery.  It  was  manifestly  negli- 
gent to  place  the  car,  in  its  defective 
condition,  on  the  trestle,  but  the  negli- 
gence was  that  of  a  fellow  servant,  for 
which  the  employers  were  not  liable." 
Anderson  v.  Oliver  (1890)  138  Pa.  156, 
20  Atl.  981,  was  cited,  where  it  was 
held  that  a  laborer  at  a  furnace,  who, 
while  unloading  a  railroad  car  in  the 
course  of  his  employment,  was  injured 
in  consequence  of  a  defective  brake 
thereon,  the  car  being  owned  by  a  rail- 
road company  and  having  been  deliv- 
ered by  it  at  the  furnace  in  a  defective 
condition,  cannot  recover  damages  for 
such  injury  from  his  employer. 

In  McMullen  v.  Carnegie  Bros.  (1893) 
158  Pa.  518,  23  L.R.A.  448,  27  Atl.  1043, 
it  was  held  that  the  rule  requiring  the 
inspection  of  foreign  cars  does  not  ap- 
ply to  companies  or  persons  on  whose 
sidings  loaded  cars  are  delivered  for 
the  purpose  of  permitting  the  owner 
of  the  siding  to  unload  the  freight. 
Only  a  short  per  curiam  judgment 
was  filed,  and  the  standpoint  of  the 
aourt  is  indicated  only  by  the  fact 
that  the  case  was  cited  as  an  au- 
thority for  the  one  last  mentioned. 
Compare,  also,  Hardy  v.  Shedden  Go. 
cited  in  note  8,  infra. 

See  note  to  Haskell  &  B.  Gar.  Go.  v. 
Przesdzianhowski,  14  L.R.A.  (N.S.)   972. 

Tin  Whallon  v.  Sprague  Electric 
Elevator  Co.  ( 1896 )  1  App.  Div.  264,  37 
N.  Y.  Supp.  174,  the  court  said:  "The 
plaintiff  knew  that  the  scaffold  was  not 
the  scaffold  of  his  master  or  provided 
by  him,  but  built  and  in  use  by  persons 
carrying  on  a  different  part  of  the 
work.  He  made  inquiries  of  the  work- 
men whether  the  scaffold  was  safe,  and 
was  told  that  it  was.  He  was  not 
guilty  of  negligence  in  using  it,  under 
the  circumstances,  but  still,  in  working 
on  this  building,  which  he  knew  in  the 
main,  and  with  the  exception  of  a  small 
detail,  was  not  construed  by  his  mas- 


ter, he  took  the  risk  of  danger  from 
such  construction.  These  were  the  risks 
of  his  employment." 

In  Dixon  v.  Western  U.  Teleg.  Co. 
(1895)  71  Fed.  143,  the  court  empha- 
sized the  fact  that,  as  the  pole  did  not 
belong  to  the  defendant,  the  plaintiff 
knew,  or  ought  to  have  known,  that  its 
maintenance  in  a  state  of  reasonably 
safe  repair  was  not  a  duty  incumbent 
on  his  employer,  and  that  no  occasion 
requiring  it  to  inspect  the  pole  had 
arisen,  or  could  arise  until  the  moment 
when  a  necessity  for  its  casual  use 
should  arise.  See  further,  as  to  this 
case,  note  6,  next  section. 

8  The  owner  of  a,  truck  hired  for  use 
in  a  procession  is  not  under  an  implied 
obligation  to  his  employee,  whom  he 
sends  to  drive  it,  for  defects  in  a  super- 
structure built  upon  the  truck  by  the 
hirer,  when  the  driver  knew  who  built 
it,  and  had  no  reason  to  believe  that  his 
employer  had  taken  any  part  in  its 
erection  or  supervision.  Hardy  v.  Shed- 
den Go.  (1897)  37  L.R.A.  33,  24  C.  C. 
A.  261,  47  U.  S.  App.  362,  78  Fed.  610. 
The  court  argued  thus:  "It  is  well 
settled  that  a  master  is  under  an  im- 
plied obligation  to  the  servant  to  fur- 
nish him  a  reasonably  safe  place  in 
which  to  render  the  services  for  which 
he  is  employed;  but  this  obligation  is 
not  absolute,  and  circumstances  may 
vary  it.  Where  a  driver  is  employed 
to  drive  a  truck,  he  has  the  right  to  rely 
on  the  master  taking  due  care  to  give 
him  a  safe  truck  and  safe  seat  thereon 
upon  which  to  ride,  provided,  in  the  ex- 
ercise of  reasonable  care  on  his  part,  he 
does  not  discover  any  defect  himself. 
But  where,  in  the  course  of  the  em- 
ployment, the  acts  of  third  persons  not 
employed  by  the  master  may  increase 
the  danger  of  the  service,  and' these  acts 
and  their  character  are  under  the  eye  of 
the  servant,  and,  to  the  servant's  knowl- 
edge, are  not  under  the  supervision  of 
the  master,  we  do  not  think  the  master 
is  liable  if  injury  results  to  the  servant 
from  the  negligence  of  the  third  per- 
sons.    For  instance,  where  a  servant  is 
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there  is  no  logical  ground  upon  which  it  can  be  maintained  that  this 
conception  should  be  treated  as  a  distinct  reason  for  denying  the  serv- 
ant's right  to  recover.  So  far  as  the  writer  is  aware,  it  has  never  been 
€ven  intimated,  much  less  decided,  in  actions  brought  against  stran- 
gers, that  the  applicability  of  the  fundamental  juristic  principle,  by 
which  the  existence  or  absence  of  the  power  of  control  becomes  the 
test  of  responsibility,  depends  upon  the  injured  person's  knowledge 
or  ignorance  of  the  fact  that  the  defendant  had  or  had  not  control 
of  the  conditions  which  caused  the  injury.  And  there  is  no  apparent 
reason  why  a  different  rule  in  this  respect  should  prevail  in  actions 
against  an  employer. 

The  language  used  in  some  of  the  cases  seems  to  be  susceptible,  if 
taken  literally,  of  the  construction  that  the  effect  of  the  theory  exem- 
plified in  the  rulings  so  far  noticed  is  entirely  to  absolve  the  master 
even  from  the  duty  of  inspection.^  But,  apparently,  nothing  more  is 
meant  than  that  there  is  no  obligation  in  this  regard  unless  there  is 


directed  to  take  his  truck  to  a  distant 
point,  and  from  there  obtain  a  load  of 
merchandise  to  be  put  on  by  the  serv- 
ants of  the  third  person,  and  the  mer- 
chandise is  loaded  so  carelessly  that  in 
the  return  journey  the  driver  suffers  an 
injury  from  the  defective  loading,  it 
seems  clear  to  us  that  he  cannot  hold 
his  master  liable  therefor.  This  is  the 
law,  because  it  is  reason.  Where  the 
servant  has  greater  opportunity  than 
the  master  to  know  and  observe  the 
probable  results  from  the  acts  of  the 
third  persons,  of  which  the  master,  to 
the  knowledge  of  the  servant,  has  had 
no  opportunity  to  judge,  then  it  is  un- 
reasonable to  hold  that,  with  respect  to 
such  acts,  the  master  has  any  obliga- 
tion to  the  servant.  Of  course,  there 
are  cases  where  the  circumstances  nec- 
•essarily  impose  on  the  master  the  duty 
of  supervising  and  inspecting  the  work 
■of  third  persons  which  may  subject  the 
•servant  to  risk  and  danger.  Thus,  the 
loading  of  cars  on  a  railway  line  is  us- 
ually inspected  by  a  railway  inspector 
hefore  it  is  received.  But  where  there 
is  no  such  inspection,  and  where,  in  the 
nature  of  things,  there  cannot  be,  the 
servant  cannot  hold  the  master  for  the 
work  of  third  persons." 

9  In  Hughes  v.  Maiden  &  M.  OasUght 
■Co.  (1897)  168  Mass.  395,  47  N.  E.  125, 
plaintiff  was  injured  while  working  in 
a  trench  which  was  neither  dug  nor 
controlled  by  the  defendant.  The  court, 
M.  &  S.  Vol.  III.— 178. 


in  discussing  the  question  as  to  what 
the  plaintiff  had  a  right  to  expect  when 
set  to  work  in  such  a  place,  said:  "He 
had  not  a  right  to  expect  it  to  shore  the 
sides  of  the  trench,  or  to  make  it  safer 
than  it  was,  because,  as  was  manifest, 
and  as  the  plaintiff  must  be  taken  to 
have  known,  the  defendant  had  no  con- 
trol over  the  trench.  He  had  a  right  to 
expect  that,  if  the  defendant  knew  of 
any  danger  which  the  plaintiff  did  not 
know,  and  ought  not  to  be  assumed  to 
know,  it  would  inform  him.  But  no 
such  knowledge  on  the  part  of  the  de- 
fendant was  shown.  It  does  not  ap- 
pear to  have  known  anything  except 
what  was  visible  to  the  eye,  or  to  have 
been  able  or  bound  to  infer  from  what 
was  visible  anything  which  the  plain- 
tiff with  his  experience  was  not  equally 
able  to  infer.  What  more  could  it  have 
done?  There  is  no  reason  to  suppose 
that  inspection  would  have  disclosed 
anything  beyond  the  visible  facts,  and 
therefore  it  is  not  necessary  to  consider 
whether  the  duty  of  inspection  existing 
with  regard  to  cars  received  from  con- 
necting lines  to  be  forwarded  on  a  rail- 
road would  be  held  to  exist  in  such  a 
case  as  this." 

In  Dixon  v.  Western  V.  Teleg.  Co. 
(1895)  71  Fed.  143,  it  was  held  that 
when,  in  the  course  of  the  erection  of  a 
telegraph  pole,  an  occasion  arises  for  the 
casual  and  sporadic  use  of  a  telephone 
pole  belonging  to  another  company,  to 
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something  to  indicate  the  existence  of  some  abnormal  danger.'*  It 
would  be  quite  contrary  to  general  principles  to  predicate  an  absence 
of  culpability  in  a  case  where  a  master,  who  had  observed  circum- 
stances calculated  to  induce  a  suspicion  that  an  instrumentality  wa& 
defective,  did  not  take  some  steps  to  ascertain  its  real  condition.^"  A 
fortiori  is  it  impossible  for  the  master  to  escape  liability  where  he  had 
actual  knowledge  of  a  specific  defect.  Under  the  general  principle 
discussed  in  chapter  xlix.,  post,  the  possession  of  such  knowledge 
raises,  at  the  very  least,  a  specific  obligation  to  communicate  it  to  the 
servants,  so  that  they  may  protect  themselves."  And  if  the  circum- 
stances are  such  that  a  warning  is  not  suificient  to  enable  the  servants. 


remove  an  obstructing  wire,  it  is  not 
a  breach  of  the  master's  duty  to  direct 
an  employee  to  climb  such  telephone  pole 
without  a  previous  inspection  of  it  hav- 
ing been  made. 

9a  In  the  absence  of  anything  to  ex- 
cite suspicion,  an  employer  who  occupies 
a  building  as  a  tenant  has  a  right  to 
assume  that  the  owner,  who  retained  ex- 
clusive control  of  the  steam  pipes,  will 
use  due  care  in  respect  thereto.  Kirk 
v.  Sturdy  (1904)  187  Mass.  87,  72  N. 
E.  349. 

10  The  fact  that  there  was  nothing  to 
show  that  an  inspection  was  required 
was  emphasized  in  one  decision,  in 
which  a  warehouseman  was  held  not  li- 
able to  an  employee  injured  by  the  fall 
of  a  swinging  stage,  while  removing 
freight  from  a  ship,  caused  by  the 
breaking  of  the  rope  used  to  support 
one  end  of  a  platform  furnished,  in  ac- 
cordance with  the  usual  practice,  by  the 
captain  of  the  ship  {Moynihan  v 
King's  Windsor  Cement  Dry  Mortar  Go. 
[1897]  168  Mass.  450,  47  N.  E.  425); 
and  in  another,  where  recovery  was  de- 
nied for  an  injury  caused  by  movable 
steps  which  workmen  were  using  to  de- 
scend into  a  cellar  on  the  premises  of  a 
third  person  {Began  v.  Donovan  [1893] 
159  Mass.  1,  33  N.  E.  702). 

11  The  master's  ignorance  was  advert- 
ed to  as  one  of  the  essential  prerequi- 
sites of  a  successful  defense  in  a  case 
where  it  was  held  that  a  railroad  com- 
pany in  sending  its  locomotive  engineer 
with  one  of  its  engines  to  haul  tempo- 
rarily for  another  company,  was  not  li- 
able to  him  for  the  bad  condition  of  the 
track,  nor  for  want  of  adaptation  of  the 


engine  to  the  track.  Dunlap  v.  Rich- 
mond &  D.  B.  Go.  (1888)  81  Ga.  136, 
7  S.  E.  283  (demurrer  upheld).  The- 
court  said:  "It  is  not  alleged  that  the 
employer  knew  either  of  the  bad  condi- 
tion, or  the  want  of  adaptation.  For 
aught  that  appears,  the  parties  were  on 
equal  terms  as  to  their  knowledge  or 
information  touching  both  these  mat- 
ters. Had  the  engineer  needed  infor- 
mation more  than  he  had,  he  should 
have  obtained  it  or  declined  to  go.  The 
question  is,  whether  he  had  a  right  toi 
take  for  granted,  as  against  his  em- 
ployer, that  the  track  of  the  other  com- 
pany was  not  defective,  but  in  a  fit  con- 
dition to  be  used  under  this  particular 
engine  with  safety.  Did  the  employer 
owe  to  him  the  diligence  of  seeing  that, 
this  was  so,  before  requesting  him  to. 
go,  and  accepting  his  consent  to  do  so?' 
The  employer  could  not,  by  authority  of 
the  contract,  order  him  to  go,  for  the 
duty  of  going  was  not  embraced  in  the 
contract  of  employment.  Had  he  ob- 
jected, and  been  discharged  for  it,  his. 
wages  for  the  unexpired  month  would 
have  gone  on  notwithstanding.  We 
think  the  case  is  much  like  that  of  a 
farmer  sending  his  hired  man  to  plow 
for  a  neighbor  a  few  days.  If  the 
neighbor's  field  is  not  safe,  has  sink 
holes  in  it,  for  instance,  or  the  plow  is 
not  adapted  to  the  soil,  and  from  one  or 
both  of  these  causes  the  hired  man  is 
injured,  his  employer,  it  seems  to  us, 
would  not  be  to  blame,  and  would  not 
be  responsible  unless  he  knew  the  facts 
which  exposed  his  servant  to  unusual 
peril,  and  concealed  his  knowledge,  or 
failed  to  communicate  it." 
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to  secure  their  own  safety,  it  is  clearly  the  master's  duty  to  remove 
them  altogether  from  the  dangerous  environment.** 

It  is,  of  course,  not  denied  by  the  courts  whose  decisions  we  have 
been  considering,  that  a  master  may  sometimes  so  act  and  speak  as  to 
justify  the  infei'ence  that  he  intended  to  make  himself  responsible 
for  the  condition  of  instrumentalities  not  owned  by  him.  Whether 
he  has  assumed  that  responsibility  is  a  mere  question  of  evidence.''' 

1073.  [171]  Employer  held  to  be  liable.— The  servant's  right  to  re- 
cover has  frequently  been  affirmed  in  cases  which  involve  circum- 
stances which  are  either  identical  with,  or  not  essentially  dissimilar 
from,  those  mentioned  in  the  preceding  section.  The  broad  ground 
relied  upon  is  simply  that,  as  between  a  servant  and  his  employer,  all 
appliances  which  he  is  authorized  or  directed  to  use  ought,  in  fairness, 
to  be  placed  upon  the  same  footing  as  those  which  actually  belong  to 


18  Although  a  contractor  was  not  re- 
quired by  his  contract  to  lay  the  bot- 
tom for  foundation  walls,  yet,  where  he 
knew,  or  the  conditions  were  such  that 
he  should  have  known,  that  the  bottom 
laid  was  insufficient  for  the  erection  of 
the  walls  thereon,  he  may  not  negli- 
gently proceed  with  the  work,  and  es- 
cape liability,  as  against  an  employee, 
for  injuries  caused  by  the  fall  of  the 
walls  due  to  such  insufficient  bottom. 
Cochran  v.  Sess  (1900)  49  App.  Div. 
223,  62  N.  Y.  Supp.  1088. 

13  In  Channon  v.  Sanford  Co.  (1898) 
70  Conn.  573,  41  L.R.A.  200,  66  Am.  St. 
Eep.  133,  40  Atl.  462  (already  men- 
tioned in  note  1,  supra),  a  plasterer 
had  been  sent  by  his  employer  to  do 
some  ornamental  work  in  a  church. 
When  he  arrived,  a  solid  scaffold  had 
for  some  time  been  in  place  and  used 
by  the  employees  of  the  contractor  for 
the  erection  of  the  building,  and  dur- 
ing the  conversation  which  plaintiff  had 
had  with  the  defendant  before  starting, 
the  latter,  in  reply  to  a  statement  of 
the  former  that  he  knew  nothing  about 
working  on  staging,  and  knew  nothing 
about  building  it,  assured  him  that  the 
scaffold  would  be  entirely  safe.  The 
plaintiff  found  that  the  scaffold  al- 
ready built  was  not  high  enough  for 
his  purpose,  and  requested  the  contract- 
or to  make  an  addition  to  it.  This 
was  done  by  a  servant  of  the  contractor, 
and  the  new  piece  of  staging  gave  way 
under  the  plaintiff.  The  defendant  waj 
held  not  to  be  liable.     The  court,  after 


referring  to  the  principle  that  a  master 
must  use  due  care  to  provide  a  safe 
place  of  work,  said:  "If  the  defendant 
specially  assumed  any  such  duty,  that 
was  a  fact  to  be  found  by  the  trial 
court,  either  expressly  or  by  necessary 
implication.  It  is  not  found  expressly 
nor  by  necessary  implication.  The  ques- 
tion on  this  part  of  the  case  is  wheth- 
er, if  no  such  duty  rested  upon  the 
defendant  by  law,  the  facts  found  war- 
rant the  conclusion,  as  matter  of  law, 
that  it  assumed  such  a  duty.  The 
strongest  thing  in  the  finding  in  favor  of 
such  a  conclusion  is  the  fact  that  the 
defendant  assured  the  plaintiff  that  the 
staging  would  be  entirely  safe ;  but  this 
fact,  taken  either  alone  or  with  the 
other  facts  found,  clearly  does  not  war- 
rant any  such  conclusion,  as  matter  of 
law.  The  assurance  was  given  at  the 
very  time  that  the  defendant  told  the 
plaintiff  about  the  strong  staging  that 
had  been  already  erected  and  in  use  in 
the  building,  and  at  the  very  time  when 
plaintiff  was  informed  that  Caulfield, 
and  not  the  defendant,  was  to  'see'  to 
the  staging.  What  the  defendant  said 
to  the  plaintiff,  as  detailed  in  the  find- 
ing, falls  far  short  of  an  agreement  to 
be  responsible  for  the  staging  already 
built,  or  to  be  built,  by  Caulfield  or  his 
servants.  The  most  that  can  be  said 
about  the  finding  upon  this  point  is 
that  it  contains  evidential  facts  tending 
to  prove  such  an  agreement,  but  such 
facts  do  not,  as  matter  of  law,  consti- 
tute such  an  agreement." 
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the  employer.  In  other  -words,  the  owner  of  the  appliance  and  his 
servants  are,  for  the  purpose  of  determining  the  injured  person's  right 
of  action,  treated  as  being  constructively  the  agents  of  that  person's 
employer  for  the  performance  of  a  non-delegable  duty  incumbent  on 
the  latter.  The  mere  fact  that  the  employer,  having  no  control  over 
the  appliance,  is  unable  to  remedy  defective  conditions  is,  in  this 
point  of  view,  manifestly  insufficient  to  absolve  him,  since  he  always 
has  in  his  power  to  safeguard  his  servants  by  refraining  from  giv- 
ing them  orders  which  will  put  them  in  a  position  where  their  safety 
will  be  imperiled  by  those  conditions.^  See  §  1013,  ante.  It  will  be 
observed  that,  in  some  of  the  cases  cited,  the  facts  in  evidence  were 
such  as  to  bring  them  very  close  to  those  discussed  in  the  next  section. 
Indeed,  if  the  existence  or  absence  of  a  power  of  control  had  not 
been  treated  as  the  differentiating  factor  by  the  courts  whose  decisions 
are  cited  in  the  last  section,  it  would  seem  not  unreasonable  to  take 
the  position  that,  in  all  cases  of  this  type,  the  employer  adopts,  sub 
modo,  the  appliances  as  a  part  of  his  own  plant. 

Some  of  the  decisions  in  the  servant's  favor  relate  to  the  condition 
of  appliances  belonging  to  another  employer  doing  work  upon  the 
same  premises.^    In  others,  the  injury  was  caused  by  the  condition  of 

1  De  Maries  v.  Jameson  (1906)  98  and  the  contractor  are  used  by  the  serv- 
Minn.  453,  108  N.  W.  830;  E.  B.  Runt-  anta  of  each  of  them  as  occasion  re- 
ing  &  Co.  v.  Quarterman  (1904)  120  quires,  the  owner  of  the  bridge  is  liable 
Ga.  344,  47  S.  E.  928;  Ehlen  v.  O'Don-  for  an  injury  received  by  one  of  his 
nell  (1902)  102  111.  App.  141,  affirmed  servants  by  reason  of  the  breaking  of  a 
in  (1903)  205  111.  38,  68  N.  E.  766;  defective  chain  belonging  to  the  con- 
Clark  V.  Union  Iron  &  Foundry  Go.  tractor.  Covington  &  G.  Bridge  Co.  v. 
(1911)  234  Mo.  436,  —  L.R.A.(N.S.)  Goodnight  (1901)  22  Ky.  L.  Rep.  1242 
— ,  137  S.  W.  577;  Yartanian  v.  Hew  60  S.  W.  415.  ' 
York,  N.  E.  &  E.  R.  Go.  (1903)  25  R.  An  instruction  that,  where  a  master 
I.  398,  56  Atl.  184;  Yellow  Pine  Oil  Go.  allowed  an  independent  contractor  to 
v.  Noble  (1906)  —  Tex.  Civ.  App.  — ..  erect  appliances  on  his  premises  for  the 
97  S.  W.  332.  See  St.  Amaud  v.  Gih-  use  of  the  contractor,  and  the  master 
son  (1898)  Rap.  Jud.  Quebec,  13  C.  S.  adopted  and  used  such  appliances  him- 
22,  cited  in  next  note.  self,  or  acquiesced  in  their  use  by  his 

Tn  Amei-ican  Mach.  Co.  v.  Ferry  servants  while  engaged  in  his  work  he 
(1910)  141  Ky.  372,  132  S.  W.  546,  was  as  responsible  for  his  servants' safe- 
it  was  held  that  the  mere  fact  that  the  ty  as  if  he  had  erected  the  appliances 
injured  servant  was  at  work  on  the  himself,  was  proper,  without  submit- 
premises  of  a  third  person,  carrying  out  ting  to  the  jury  that  such  acquiescence 
a  contract  between  that  person  and  the  must  have  been  for  such  a  period  of 
master,  does  not  relieve  the  latter  from  time  as  would  indicate  an  adoption  by 
the  duty  of  exercising  reasonable  care  the  master,  since  the  word  "acquiesced" 
to  furnish  him  with  a  reasonably  safe  was  used  by  the  court  in  the  sense  of 
place  to  work.  "being    satisfied    with,"    and    such    ac- 

2  Where  the  remodeling  of  a  bridge  quiescence  would  amount  to  an  adop- 
is  being  earned  out  partly  by  its  owner  tion.  Rinake  v.  Victor  Mfg  Co  (1900) 
and  partly  by  an  independent  contract-  58  S.  C.  360,  36  S.  E.  700.  On  the  first 
or,  and,  in  the  course  of  the  work,  the  appeal  of  this  case  it  was  held  that  a 
tools  or  appliances  both  of  the   owner    nonsuit  should  not  be  granted  in  an  ac- 
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the  track  of  a  railway  on  which  trains  were  operated  hy  a  licensee 
company.'  In  others,  the  defendant  was  a  railway  company  which 
had  constructed  a  siding  over  the  premises  of  another  person,  and  the 
injury  was  caused  by  some  object  above  or  near  it.*    In  others,  the 


tion  by  a  night  watchman  against  the 
company  employing  him,  to  recover  for 
injuries  sustained  in  falling  from  a  wing 
to  a  gangway  leading  from  the  ground 
to  the  second  story  of  one  of  its  build- 
ings, where  there  was  evidence  that,  al- 
though the  wing  had  been  constructed 
by  an  independent  contractor,  it  had 
been  used  by  the  company's  employees, 
to  the  knowledge  of  its  president. 

A  contractor  is  liable  to  his  own  em- 
ployees for  defects  in  a  scaffold  erected 
by  another  contractor  engaged  on  the 
same  building,  for  the  use  of  the  lat- 
ter's  employees.  MoBeath  v.  Rawle 
(1901)  93  111.  App.  212. 

An  employer  who  puts  an  employee 
to  work  upon  a  barge,  exposed  to  Jets 
of  scalding  water  and  steam,  is  liable 
for  injury  occurring  thereby  to  the 
servant,  where  it  could  have  been  pre- 
vented by  the  use  of  a  shield  or  con- 
ducting pipe,  as,  although  he  had  no 
control  over  the  steamer,  if  the  persons 
in  command  refused  to  put  up  such 
shield  or  pipe,  the  employer  could  have 
refused  to  do  the  work.  St.  Arnaud 
V.  Gibson  (1898)  Eap.  Jud.  Quebec,  13 
C.  S.  22. 

The  operator  of  a  mine  is  liable  for 
injuries  to  an  employee  working  at  a 
shaft  in  the  mine,  due  to  defects  in  a 
level  which  had  been  leased  to  third 
parties,  where  the  defects  existed  in  the 
same  condition  as  they  were  when  the 
level  had  been  leased.  Union  Oold  Min. 
Go.  V.  Grawford  (1902)  29  Colo.  .511, 
69  Pac.  600,  22  Mor.  Min.  Kep.  213. 

Sin  Wisconsin  C.  R.  Go.  v.  Boss 
(1892)  142  111.  9,  34  Am.  St.  Hep.  49, 
31  N.  E.  412,  the  position  was  distinctly 
taken  that  where  the  employee  of  a  rail- 
road company  is  directed  to  use  the 
road  of  another  company  in  the  business 
of  his  employer,  he  has  the  right  to 
treat  such  road  as  the  road  of  the  com- 
pany employing  him;  and  every  com- 
pany whose  employees  use  the  road  of 
another  company  under  its  direction  or 
for  its  benefit  owes  it  as  a  duty  to  sucTi 
employees  to  see  that  such  road  is  not 
in  a  condition  which  will  unnecessarily 
endanger  their  lives  or  limbs.  To  the 
same  effect  are  Denver  d  R.  G.  R.  Go.  v. 


Sullivan  (1895)  21  Colo.  302,  41  Pac. 
501;  Central  R.  Go.  v.  McGlifford  (1904) 
120  Ga.  90,  47  S.  E.  590;  King  v.  Sea- 
loa/rd  Air  Line  R.  Go.  (1907)  1  Ga. 
App.  88,  58  S.  E.  252;  Floody  v.  Chi- 
cago, St.  P.  M.  &  0.  R.  Co.  (1909)  109 
Minn.  228,  134  Am.  St.  Rep.  771,  123 
N.  W.  815,  18  Ann.  Cas.  274;  Story 
V.  Concord  &  M.  R.  Co.  (1900)  70  N. 
H.  364,  48  Atl.  288;  Gillin  v.  Patten  & 
S.  R.  Co.  (1899)  93  Me.  80,  44  Atl.  361 
(doctrine  assumed)  ;  Smith  v.  Memphis 
<&  L.  R.  Co.  (1883)  18  Fed.  304  (in 
charge  to  jury). 

In  the  last-named  case  the  track  was 
used  by  the  plaintiff's  employer  under 
a  contract  which  bound  it  to  pay  a 
part  of  the  expenses  of  maintenance. 
But  it  does  not  appear  that  this  cir- 
cumstance was  regarded,  or  should  be 
regarded,  as  a  differentiating  factor. 
In  another  case  it  was  contended  that 
the  licensee  company  impliedly  contract- 
ed that  the  servants  of  the  licensor 
would  observe  strictly  the  rules  adopted 
to  secure  safety  in  the  running  of  trains 
over  the  common  road.  But  the  court 
declared  that  there  was  no  warrant  for 
such  a  theory,  either  in  law  or  in  any 
consideration  that  concerns  the  public 
welfare.  Clark  v.  Chicago,  B.  &  Q. 
R.  Co.  (1879)  92  ill.  43. 

4  Where  a  switch  track  runs  under 
the  sheds  of  a  brick  kiln  the  railroad 
company,  though  not  owning  the  shed, 
owes  its  employees  the  duty  of  seeing 
that  it  is  in  a  reasonably  safe  condition, 
and  is  liable  to  a  brakeman  on  whom 
the  roof  of  the  shed  fell  by  its  own 
weight,  while  he  was  coupling  cars 
thereunder.  Doyle  v.  Toledo,  S.  &  M. 
R.  Co.  (1901)  127  Mich.  94,  54  L.R.A. 
461,  89  Am.  St.  Rep.  456,  86  N.  W.  524. 

Where  a  railway  transfer  company 
operates  a  spur  track  for  the  purpose 
of  switching  cars  to  and  from  a  mill, 
steps  leading  down  from  a  platform  at 
the  mill  to  the  track  are,  as  regards  a 
train  hand  who  has  occasion  to  stand 
on  them  in  the  course  of  his  duties,  a 
part  of  the  company's  instrumentalities, 
which  it  is  bound  to  keep  in  safe  condi- 
tion, irrespective  of  the  question  of 
ownership.    Harding  v.  Railway  Trcms- 
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plaintiff's  employer  was  a  railway  company  operating  trains  over  a 
private  siding  which  proved  to  be  defective.*  In  others,  the  employer 
was  a  company  licensed  to  use,  for  the  support  of  its  wires,  the  poles 
erected  by  another  company  for  the  same  purpose.* 

The  defendant's  liability  is,  in  one  of  the  cases  cited,  apparently 
based,  in  part  at  least,  upon  the  servant's  presumed  ignorance  of  the 
fact  that  the  instrumentality  in  question  did  not  belong  to  his  em- 
ployer.'' But  there  seems  to  be  no  rational  principle  upon  which  it 
can  be  maintained  in  this  instance,  any  more  than  under  the  theory 
which  exempts  the  employer  from  liability  (see  last  section),  that 


fer  Co.  (1900)  80  Minn.  504,  83  N.  W. 
395. 

B  That  a  railway  company  is  not  enti- 
tled to  send  its  servants  on  private  sid- 
ings for  their  usual  work,  without  mak- 
ing proper  efforts  to  provide  for  their 
safety,  was  laid  down  in  Grand  Trunk 
R.  Co.  V.  Tennant  (1895)  14  C.  C.  A. 
190,  21  U.  S.  App.  682,  66  Fed.  922. 
(See  note  7,  infra.) 

In  Stetler  v.  Chicago  &  N.  W.  R.  Go. 
(1879)  46  Wis.  497,  1  N.  W.  112,  the 
court  considered  that  the  rule  by  which 
one  railroad  company  using  the  tracks 
of  another  for  the  purposes  of  its  busi- 
ness should  be  responsible  to  passen- 
gers and  owners  of  property  by  reason 
of  the  defective  condition  of  such  tracks 
should  apply  between  the  railroad  com- 
pany and  its  employees.  Here,  the  in- 
jury was  received  on  a  spur  track  on 
which  the  defendant  delivered  goods  to 
the  owner.  It  was  held  to  be  Immate- 
rial that  a  state  statute  required  the  de- 
livery of  goods  at  their  destination  over 
tracks  not  belonging  to  the  carrier. 

6  A  telephone  company  which,  under 
a  license  from  another  company,  strings 
its  wires  on  the  poles  of  the  latter  is 
bound  to  see  that  they  are  in  such  a 
condition  that  its  linemen  can  ascend 
them  safely.  McGuire  v.  Bell  Teleph. 
Co.  (1001)  107  N.  Y.  208,  52  L.R.A. 
437,  60  N.  E.  433,  affirming  (1900)  .52 
App.  Div.  635,  66  N.  Y.  Supp.  1137. 
See  also  San  Antonio  Edison  Go.  v.  Dix- 
on (1897)  17  Tex.  Civ.  App.  320,  42  S. 
W.  1009,  where  a  similar  doctrine  was 
enunciated  in  regard  to  the  duty  of  an 
electric  railway  company  which  was 
using  the  poles  of  another  company. 
The  court  remarked  that  the  defendant 
was  bound  either  to  inspect  the  poles, 
or  get  the  other  company  to  do  it.    Dix- 


on V.  Western  V.  Teleg.  Co.  (1895)  68 
Fed.  630  ( see  notes  7  and  9  to  preceding 
section ) ,  was  distinguished  on  the 
ground  that  there  the  pole  was  not  a 
structure  on  which  the  plaintiff's  work 
had  to  be  done,  and  that,  as  he  ascended 
it  for  the  purpose  of  removing  a  wire 
which  obstructed  the  erection  of  a  pole 
which  he  was  helping  to  set  up,  his  as- 
cent was  merely  an  incident  of  his  work. 
This  ground  of  differentiation,  however, 
seems  inadequate,  except  in  so  far  as 
it  bears  on  the  questions  whether  the 
servant  acted  on  his  own  responsibility, 
or  whether  the  master  was  bound  to  an- 
ticipate such  a  use  of  the  pole. 

The  duty  of  a  telephone  company  to 
have  the  places  provided  by  it  for  the 
use  of  employees  reasonably  safe  applies 
to  a  pole  of  another  company  which 
it  had  leased  and  ceased  to  use  under 
the  lease,  but  which  its  foreman  under- 
took to  use  temporarily  to  assist  in  re- 
pairing one  of  its  cables,  where  the 
employee  did  not  know  that  the  rights 
under  the  lease  had  ceased.  Miner  v. 
Franklin  County  Teleph.  Co.  (1910) 
83  Vt.  311,  26  L.R.A.(N.S.)  1195,  75 
Atl.  653. 

7  Grand  Trunk  R.  Co.  v.  Temiwnt 
(1895)  14  C.  C.  A.  190,  21  U.  S.  App. 
682,  66  Fed.  922,  where  it  was  laid 
down  that  a  railroad  train  had  em- 
ployed in  a  branch  of  the  service  where 
no  duty  calls  upon  him  to  ascertain  the 
limits  of  the  company's  road  has  a  riglit 
to  assume  that  any  track  upon  which  he 
is  ordinarily  sent  in  the  performance  of 
his  duty,  physically  connected  with  the 
company's  main  line,  is  a  part  of  its 
system,  and  he  is  entitled  to  the  usual 
care  and  protection  of  the  company 
while  running  over  it. 
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the  servant's  knowledge  or  ignorance  of  the  actual  ownership  can  af- 
fect his  rights  either  favorably  or  unfavorably.' 

The  present  writer  ventures  to  express  the  opinion  that  the  deci- 
■sions  which  declare  the  master  to  be  liable  in  cases  of  this  type  are 
more  consistent  than  the  others  with  those  general  conceptions  of  pub- 
lic policy  which  are  the  ultimate  foundation  of  his  obligations  to  hia 
■servants.  In  many,  perhaps  most,  instances  there  is  no  real  ground 
for  contending  that  his  want  of  control  over  an  instrumentality  con- 
stitutes a  serious  obstacle  to  his  obtaining  sufficient  knowledge  of  its 
condition  to  enable  him  to  see  whether  it  will  unduly  endanger  his 
servants  or  not,  and  there  would,  therefore,  be  no  hardship  or  injustice 
in  requiring  him  to  make  such  investigations  as  may  be  necessary  for 
that  purpose.  Even  where  an  adequate  examination  by  his  own  em- 
ployees is  practically  impossible, — as,  where  the  injury  was  caused 
by  defects  in  the  track  of  a  railway  not  belonging  to  him, — it  seems 
not  an  unreasonable  application  of  the  doctrine  of  nondelegable  du- 
ties to  treat  the  servants  of  the  owner  as  his  agents.  If  he  desires  to 
protect  himself  from  the  consequences  of  the  negligence  of  persons 
not  in  his  service,  or  under  his  supervision,  it  is  easy  for  him  to  do  so 
by  making  specific  arrangements  with  their  master  for  indemnifica- 
tion in  the  event  of  his  being  obliged  to  pay  damages.  To  relegate 
the  servant  to  his  action  against  the  party  who  owns  the  instrumental- 
ity must,  in  many  cases,  be  productive  of  serious  inconvenience,  and 
will  occasionally  deprive  him  of  all  remedy.^ 

1074.  [172]  Instrumentalities  not  owned  by  the  employer,  but  con- 
trolled by  him,  and  used  by  him  as  a  part  of  his  plant. —  Both  on 
principle  and  authority  it  is  clear  that  a  master  is  answerable  for  de- 
fects in  any  instrumentalities  which  he  has  temporarily  taken  over 
from  the  owner  and  made  a  part  of  his  own  plant.  In  such  cases  the 
elements  of  possession  and  the  exercise  of  control  are  decisive.    Man- 

'  In  a  very  recent  case  it  has  been  ex-  has  collected  a  number  of  cases  which 
pressly  denied  that  the  servant  forfeits  show  how  very  arbitrary  in  some  re- 
liis  right  of  action  merely  because  he  spects  are  the  limits  of  the  right  of  ac- 
knew  that  the  track  over  which  his  em-  tion  for  the  negligence  of  a  party  be- 
ployer's  trains  were  running  belonged  tween  whom  and  the  plaintiif  there  is 
to  another  company,  which  was  bound  no  privity  of  contract.  In  at  least  one 
to  keep  it  in  good  repair.  Story  v.  Con-  of  the  cases  cited  in  the  preceding  sec- 
cord  d  M.  R.  Co.  (1900)  70  N.  H.  364,  tion  (note  2) ,—Hall  v.  Wakefield  &  8. 
48  Atl.  288.  Street  R.  Co.   (1901)    178  Mass.  98,  59 

9  In  the  note  in  Cleveland,  C.  C.  &  St.  N.  E.  668 — it  seems  very  questionable 

L.  R.  Co.  V.  Berry  (1899)  46  L.R.A.  pp.  whether  the  servant  could  have  recov- 

33  et  seq.,  and  an  article  published  in  eved  against  the  party  actually  xespon- 

the   Law   Quarterly   Review   for   April,  sible  for  the  dangerous  position  of  the 

1900,  and  in  the  Canada  Law  Journal  injurious  object. 
for  the  same  month,  the  present  writer 
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ifestly,  no  distinction  can  logically  be  based  upon  the  bare  circum- 
stances that  he  has  a  merely  qualified  right  of  property  in  them.  So 
far  as  regards  his  obligations  to  his  servants,  he  must  be  considered  as 
the  owner  pro  tempore.  This  principle  is  applicable  whether  he  ha& 
borrowed  the  appliance  in  question,^  or  has  hired  it  for  a  specific  con- 
sideration,* or  has  taken  possession  of  it  for  a  definite  or  indefinite 
period,  with  a  view  to  the  performance  of  certain  work  in  which  he 
and  the  owner  are  both  interested.' 

1075.  [173]  Liability  of  railway  companies  for  the  condition  of  cars 
recived  from  other  roads;  generally. —  A  large  number  of  the  cases 
which  turn  upon  the  liability  of  an  employer  for  injuries  caused  by 
instrumentalities  not  belonging  to  him  relate  to  the  duties  of  a  rail- 
way company  respecting  what  are  commonly  termed  "foreign"  cars, — 


1  Mergenthaler-Eorton  Basket  Co.  v. 
Taylor  (1906)  28  Ky.  L.  Rep.  923,  90 
S.  W.  968;  Vincent  v.  Alden  (1901)  62 
App.  Div.  558,  71  N.  Y.  Supp.  149; 
Spaulding  v.  W.  N.  Flynt  Oramite  Co. 
(1893)  159  Mass.  587,  34  N.  B.  1134. 
In  the  latter  case  it  was  held  that  the 
owner  of  a  quarry  using  a  car  furnished 
by  a  railroad  company  to  convey  stone 
owes  the  same  duty  to  its  servants  in 
respect  to  such  car  as  if  it  were  owned 
by  it;  and  the  caseS  where  cars  of  other 
companies  are  received  merely  for  for- 
warding were  distinguished  on  this 
ground. 

iEiggims  v.  Williams  (1896)  114  Cal. 
176,  45  Pac.  1041;  Adams  Exp.  Co.  v. 
Smith  (1903)  24  Ky.  L.  Rep.  1915,  72 
S.  W.  752;  Dieters  v.  St.  Paul  Gaslight 
Co.  (1902)  86  Minn.  474,  91  N.  W.  15; 
Leaux  v.  New  York  (1903)  87  App. 
Div.  405,  84  N.  Y.  Supp.  511.  And  see 
Pacific  Exp.  Co.  v.  Shivers  (1906)  41 
Tex.  Civ.  App.  291,  92  S.  W.  46  (em- 
ployer not  relieved  from  liability  for 
defects  in  place  of  work  by  contract 
with  the  owner) . 

But  see  O'Doherty  v.  Postal  Teleg.- 
Cahle  Go.  (1909)  134  App.  Div.  298, 
118  N.  Y.  Supp.  871,  where  it  was  held 
that  a  telephone  company  hiring  a 
scow,  together  with  the  services  of  an 
engineer,  had  a  right  to  assume  that 
the  scow  was  in  a  safe  condition,  and 
was  under  no  obligation  to  inspect  the 
boiler  thereof,  and  was  not  liable  for 
injuries  caused  by  the  explosion  thereof. 

3  Subcontractors  employed  in  the  con- 
struction of  a  railroad,  of  which  they 
are  in  control  for  the  purpose  of  con- 


struction, are  liable  for  the  death  of  an 
employee,  due  to  the  misplacement  of  a 
switch  not  otherwise  securely  guarded, 
and  for  which  no  lock  had  been  pro- 
vided. Rombough  v.  Balch  (1900)  27 
Out.  App.  Rep.  32. 

A  spur  track  made  by  a  railroad 
company  upon  the  land  of  a  coal  com- 
pany, which  graded  the  track  and  fur- 
nished the  ties  for  it,  but  which  the- 
railroad  company  keeps  in  repair,  is  a, 
part  of  the  railroad,  as  between  the 
company  and  its  employees.  Little  Rock 
d  S.  F.  R.  Co.  V.  Cagle  (1890)  53  Ark. 
347,  14  S.  W.  89. 

A  railway  company  which  permits  a 
locomotive  belonging  to  another  com- 
pany to  be  brought  into  its  yard  and 
used  by  its  servants  must  exercise  rea- 
sonable care  to  see  that  it  is  in  a  rea- 
sonably safe  condition.  Eouston  &  T.. 
C.  R.  Co.  V.  Milan  (1900)  —  Tex.  Civ. 
App.  — ,  58  S.  W.  735;  judgment  re- 
versed on  rehearing  but  not  on  this 
point  in   (1901)   60  S.  W.  591. 

A  stevedore  is  liable  to  one  of  his 
workmen  for  injuries  caused  by  a  de- 
fective tackle  supplied  by  the  ship,  but 
used  by  him  in  the  process  of  unload- 
ing. Biddle  v.  Eart  [1907]  1  K.  B.  649,. 
76  L.  J.  K.  B.  N.  S.  418,  97  L.  T.  N.  S. 
66,  23  Times  L.  R.  262. 

In  New  York,  C.  &  St.  L.  R.  Co.  v, 
Eamlin  (1908)  170  Ind.  20,  83  N.  E. 
343,  15  Ann.  Gas.  988,  it  was  held 
that  it  was  the  duty  of  the  railroad 
company  either  to  repair  the  defective 
car,  or  to  notify  the  employees  who 
might  be  called  upon  to  handle  it. 
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a  convenient  expression,  used  to  denote  cars  which  are  received  from 
connecting  roads,  to  be  forwarded,  with  or  without  a  load,  to  some 
point  on  the  company's  own  system,  or  to  be  transferred  again  to  an- 
other line.  As  between  the  owner  of  the  cars  and  the  receiving  com- 
pany the  transaction  involved  is  merely  a  contract  of  bailment  for  the 
purposes  of  transportation.  But  owing  to  the  manner  in  which  that 
contract  is  necessarily  performed,  the  cars,  when  taken  into  a  train, 
virtually  become,  for  the  time  being,  a  part  of  the  receiving  company's, 
plant.  In  view  of  this  fact  it  has  been  uniformly  held  that,  in  regard 
to  such  cars  while  in  its  possession  and  under  its  control,  the  receiv- 
ing company  is  subject  to  certain  obligations  determined  by  the  nature 
of  that  possession  and  control.  A  railway  company  is  not  only  under 
no  obligation  to  receive  and  place  in  charge  of  its  employees  a  car 
with  defective  and  dangerous  equipments,^  or  of  abnormally  dan- 
gerous construction,^  but  is  under  a  positive  duty  to  reject  such  a  car, 
or,  if  it  is  forwarded,  to  repair  it  sufficiently  to  make  it  reasonably 
safe.^  In  several  cases  it  has  been  declared  that,  where  foreign  cars 
are  concerned,  the  responsibility  of  a  railway  company  is  to  be  meas- 
ured with  reference  to  the  conception  that  the  duty  involved  is  merely 
that  of  inspection,  and  not  that  of  furnishing  safe  and  proper  instru- 
mentalities.* 

The  reason  assigned  in  one  case  for  this  doctrine  is  that  railway 
companies  are  compelled  by  statutory  provisions  to  transport  the  cars 
of  other  roads,  provided  they  appear  to  be  in  a  reasonably  safe  con- 

1  Pennsylvania     B.     Co.     v.     Snyder  135  Mass.  201,  46  Am.  Eep.  456 ;  Keith 

(1896)  55  Ohio  St.  342,  60  Am.  St.  Rep.  v.   New  Baven  &   N.   Co.    (1885)    140' 

700,   45  N.   E.  559;   Moon  v.   Northern  Mass.  175,  3  N.  E.  28;  Bowers  v.  Con- 

P.  R.  Co.  (1891)   46  Minn.  106,  24  Am.  neoticut  River  R.  Co.  (1894)   162  Mass. 

St.  Rep.  194,  48  N.  W.  679;  Atchison,  312,  38  N.  E.  508;  Cincinnati,  H.  &  D. 

T.  &  8.  F.  R.  Co.  V.  Myers  (1894)  11  C.  B.  Co.  v.  MoMuUen  (1888)  117  Ind.  439, 

C.  A.  439,  24  U.  S.  App.  295,  63  Fed.  10  Am.  St.  Eep.  67,  20  N.  E.  287. 
793.  It  has  been  held  that  an  instruction 

8  Ooftlieb  V.  New  Torlc,  L.  E.  d  W.  B,  as  to  the  general  duty  of  a  railroad  com- 

Co.  (1885)   100  N.  Y.  462,  3  N.  B.  344;  pany  to  furnish  safe  appliances  to  its 

Louisville   &    N.    R.    Co.    v.    Williams  employees  is  improper  in  an  action  for 

(1893)  95  Ky.  199,  44  Am.  St.  Rep.  injuries  received  by  an  employee  while 
214,  24  S.  W.  1.  See,  however,  §  1077,  engaged  in  returning  a  car  of  another 
post.  road,   rejected  as   defective.     Atchison, 

3  Chicago,  St.  L.  &  P.  B.  Co.  v.  Fry  T.  &  S.  F.  B.  Co.  v.  Meyers  (1896)   22 

(1891)    131    Ind.   319,   28   N.   E.   989;  C.  C.  A.  268,  46  U.  S.  App.  226,  76  Fed. 

Atchison,  T.  &  S.  F.  B.  Co.  v.  Myers  443. 

(1894)  11  C.  C.  A.  439,  24  U.  S.  App.  So,  also,  it  has  been  laid  down  that 
295,  63  Fed.  793;  Gottlieb  v.  New  York,  an  instruction  is  erroneous  which  does 
L.  E.  &  W.  B.  Co.  (1885)  100  N.  Y.  not  indicate  the  difference  between  the 
462,  3  N.  E.  344;  Ohio  &  M.  B.  Co.  v.  degrees  of  diligence  required  in  the  case 
Wangelin  (1892)  43  111.  App.  324;  and  of  foreign  cars  and  those  belonging  to 
the  cases  cited  below.  the  defendant  company.    Wabash  B.  Co, 

iMaekin  v.  Boston  d  A.  B.  Co.  (1883)    v.  Farrell   (1898)   79  111.  App.  508. 
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dition  (see  §  1078,  post),  while,  as  regards  their  own  cars,  they  choose 
what  they  will  use.'  Where  such  provisions  are  not  an  element,  a 
like  conclusion  is  supposed  to  be  indicated  by  the  fact  that  the  receiv- 
ing company  does  not  select  the  cars  or  the  material  from  which  they 
were  made.* 

Two  inferences  have  been  deduced  from  this  conception, — first, 
that  the  receiving  company  may  assume  that  all  the  parts  of  such 
cars  which  appear  to  be  in  good  condition  are  so,  in  fact;  '  and,  sec- 
ond, that  its  obligations  are  performed  by  the  employment  of  a  suffi- 
cient number  of  competent  inspectors  acting  under  proper  superin- 
tendence, rules,  and  instructions.*  But  in  any  jurisdiction  where 
the  duty  of  inspecting  cars  while  en  route  is  deemed  to  belong  to  the 
non-delegable  class,  it  is  clear  that  the  latter  proposition  ought  rather 
to  be  put  in  the  form  that  a  company  receiving  a  foreign  car  can  be 
held  responsible  by  an  employe  who  sustains  an  injury  from  its  de- 
fects, only  for  failure  to  furnish  a  competent  inspector,  or  for  fail- 
ure of  the  inspector  to  exercise  due  care  in  making  the  inspection.® 
The  consequence  seems  to  be  that,  assuming  the  distinction  thus  taken 
between  the  duties  of  inspecting  and  of  furnishing  appliances  to  be 
a  sound  one,  it  does  not,  in  the  last  analysis,  possess  much  practical 
importance,  except  in  jurisdictions  where  the  delegable  quality  of 
the  former  duty  is  affirmed.^"  Even  if  the  company  be  regarded  as 
subject  to  the  more  extended  obligations  of  the  latter  duty,  a  breach 
of  it  cannot  be  predicated  unless  the  evidence  shows  that  the  unsafe 
conditions  were  such  as  a  reasonably  careful  inspection,  of  the  char- 
acter defined  by  the  cases  cited  in  the  following  section,  would  have 
disclosed.  See  §§  1025,  1058,  ante.  Manifestly,  the  logical  situation 
is  essentially  the  same  as  this,  if  the  rights  of  the  servant  are  gauged 
"with  reference  to  the  theory  that  the  only  question  to  be  considered 
is  whether  there  was  a  breach  of  the  duty  of  inspection.  But  that  the- 
ory has  been  categorically  rejected  in  one  case,^^  and  is  discredited  in 

5  Chicago  &  G.  W.  R.  Co.  v.  Arm-  a  Kelly  y.  Abbot  (1885)  63  Wis.  310, 
strong    (1895)    62   111.  App.   228.  53  Am.  Eep.  292,  23  N.  W.  890,  and  the 

6  Jones  V.  New  YorJc  C.  &  B.  B.  R.    cases  cited  in  note  4,  supra. 

Co.  (1880)   22  Hun,  284.     This  decision  ^  Atchison,  T.  &  8.  F.  R.  Go.  v.  Myers 

was  affirmed  in    (1883)    92  N.  Y.   628,  (1894)    11  C.  C.  A.  439,  24  U.  S.  App. 

but  no  opinion  was  filed,  and  it  is  im-  295,  63  Fed.  793. 

possible   to   say   whether   this    doctrine  1"  As    in    Massachusetts.      See    cases 

was  approved.     It  is  not  necessary  for  cited  in  note  4,  supra. 

the  support  of  the  decision.  11  A  requested   instruction  in   a   suit 

7  Ballou  V.  Chicago,  M.  £  St.  P.  R.  Co.  against  a  railroad  for  injuries,  that,  if 
(1882)  54  Wis.  257,  41  Am.  Eep.  31,  the  jury  found  that  the  cars  injuring 
11  N.  W.  559;  Anderson  v.  Erie  R.  Co.  plaintiff  were  foreign  cars,  "then  it  was 
(1903)    68  N.  J.  L.  647,  54  Atl.   830.  only  required  of  defendant  to  make  an 
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several  others  ■which  embody,  more  or  less  distinctly,  the  notion  that, 
after  a  foreign  car  has  been  introduced  into  a  train,  the  responsibility 
for  any  abnormally  dangerous  conditions  which  were  discoverable  by 

a  reasonably  careful  examination  is  the  same  in  character  and  ex- 
tent as  if  the  car  belonged  to  the  receiving  company  itself.'* 

The  basis  of  the  liability  thus  imposed  has  been  said  to  be  the  fact 

ordinary  inspection  for  any  defects  dis-  17,   30  Atl.   269;    Chicago,  B.  d   Q.   B. 

cernible  by  ordinary  examination,"  has  Co.  v.  Avery  (1880)   109  111.  314,  affirm- 

been   held   to  be   properly   refused,    for  ing  8  111.  App.  133;   Illinois  C.  R.  Co. 

the  reason  that  the  law  requires  a  mas-  v.   Barslow    (1900)    94   111.   App.    206; 

ter     to     furnish     suitable     appliances.  Mobile  &  0.  B.   Go.  v.  Bwrmes    (1893) 

whether  they  are  his  property  or  that  52  111.  App.  649;   Illinois  C.  B.  Go.  v. 

of  another.     YoungUood  v.  South  Caro-  Price   (1895)    72  Miss.  862,  18  So.  415. 

Una  d   O.  B.   Co.    (1900)    60   S.   C.  9,  In  St.  Louis  d  S.  E.  B.  Co.  v.  Yalirius 

S5  Am.  St.  Rep.  824,  38  S.  E.  232.  (1877)   56  Ind.  511,  the  court  approved 

18  In  Gottlieb  v.  New  York,  L.  E.  &  an  instruction  to  the  effect  that  the 
W.  B.  Co.  (1885)  100  N.  Y.  462,  3  use  and  employment  of  unsafe  cars  or 
N.  E.  344,  the  plaintiif  was  held  en-  appliances,  whether  owned  by  the  em- 
titled  to  recover  on  the  ground  that  the  ployer  or  not,  subjects  him  to  the  same 
defect  complained  of  (deadwoods  of  an  liability  for  injuries  caused  by  their 
unsafe  pattern)  was  obvious,  easily  defective  condition  as  if  he  were  the 
discoverable  by  the  most  ordinary  in-  absolute  owner.  It  is  error  to  give  a, 
spection,  and  could  have  been  easily  charge  to  the  effect  that  a  brakeman 
remedied  by  simply  nailing  or  fastening  assumes  the  risk  of  unequal  couplings 
additional  strips  of  wood  to  the  ends  on  foreign  cars.  Bender  v.  St.  Louis 
of  the  cars,  so  as  to  give  the  bumpers  d  S.  F.  B.  Co.  (1896)  137  Mo.  240, 
sufficient  width  to  afford  the  protection  37  S.  W.  132.  (But  see  §  1077,  post.) 
needed  and  intended.  A    railroad    company    is    responsible 

The  obligation  to  remedy  the  danger-  to   its   employees   for   the   condition   of 

ous    condition    was    also    recognized    in  cars  belonging  to   a   refining   company, 

Goodrich  v.  Tfew   York   C.  d  H.  B.  B.  which   it   requires   them   to   shift  from 

Co.   (1889)   116  N.  Y.  398,  5  L.R.A.  750,  one  place  to  another  on  the  tracks  and 

15   Am.   St.    Rep.    410,    22    N.    E.    397.  in    the    yard    of    the    latter    company. 

See  also  Eaton  v.   New   York   C.   d  B.  Elhins  v.  Pennsylvania  B.   Co.    (1895) 

B.  B.  Co.  (1900)  163  N.  Y.  391,  79  171  Pa.  121,  33  Atl.  74  (holding  the 
Am.  St.  Rep.  600,  57  N.  E.  609,  re-  rule  as  to  foreign  cars  to  be  applicable) . 
versing,  but  not  on  this  point  (1897)  In  the  recent  cases  of  Caledonia  JR. 
14  App.  Div.  20,  43  N.  Y.  Supp.  666  Co.  v.  Mulholland  [1898]  A.  C.  216, 
(defective  brake)  ;   Jones  v.  New  York  67  L.  J.  C.  P.  N.  S.  1,  77  L.  T.  N.  S. 

C.  d  H.  B.  B.  Co.  (1883)  92  N.  Y.  570,  46  Week.  Rep.  236,  it  was  con- 
€28,  affirming  (1882)  28  Hun,  364;  ceded  that  a  company  which  was  per- 
Miller  v.  New  York  G.  d  E.  B.  B.  Go.  mitted,  for  its  own  convenience,  to  haul 
(1885)  ^^J^.Y.  ^51 ;  New  Ohio  Washed  the  cars  of  another  a  short  distance 
Coal  Co.  v.  Eindman  (1905)  119  111.  through  a  town  to  a  point  where  the 
App.  287;  Chicago  d  E.  I.  B.  Co.  v.  former  company  had  agreed  to  deliver 
Snedaher  (1905)  122  111.  App.  262,  the  load  to  a  consignee  was  liable  for 
affirmed  in  (1906)  223  111.  395,  79  N.  injuries  caused  by  defects  in  the  brakes, 
E.  169;  Foster  v.  New  York,  N.  E.  d  which  a  reasonably  careful  inspection 
E.  B.  Co.  (1904)  187  Mass.  21,  72  N.  would  have  disclosed.  The  controverted 
E.  331;  Strauss  v.  New  York,  N.  E.  point  was  the  right  of  recovery  against 
d  E.  R.  Co.  (1904)  91  App.  Div.  583,  the  bailor  company.  See  p.  114  of  the 
87  N.  Y.  Supp.  67;  Texas  d  N.  0.  B.  author's  note  in  46  L.R.A. ,  Cleveland, 
Co.    V.    Conway     (1907)     44    Tex.    Civ.  C.  G.  d  St.  L.  B.  Co.  v.  Berry. 

App.  68,  98  S.  W.  1070;   Wood  v.  Bio  That  a   railroad  company  is  not   an 

Grande     Western    B.     Co.     (1904)     28  insurer  of  the   safety  of  a  foreign  car 

Utah,  351,  79  Pac.  182;  Dooner  v.  Dela-  was  laid  down  in  Chicago  d  A.  B.  Go. 

ware  d  H.  Canal  Co.    (1894)    164  Pa.  v.  Bragonier   (1882)    11  111.  App.  516. 
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that  the  foreign  car  is  handled  and  shifted  by  the  orders  of  the  em- 
ployer." But  this  circumstance  is  certainly  not  regarded  by  all 
courts  as  the  essentially  differentiating  factor  in  this  class  of  cases. 
See  §  1068,  ante,  -where  the  master's  orders  are  an  element  in  all  the 
decisions  cited. 

Injuries  caused  by  defects  in  foreign  cars  present  one  of  those 
cases  in  which  the  liability  of  the  delivering  company  would  not  be 
conceded  by  all  courts.  See  the  writer's  note  in  46  L.R.A.  pp.  108 
et  seq.  (Cleveland,  C.  C.  &  St.  L.  B.  Co.  v.  Berry).  But  in  two  ju- 
risdictions it  has  been  held  that  the  servant  may  bring  suit  against 
that  company  as  well  as  his  own  employer.^* 

1076.  [174]  Obligation  of  receiving  company  to  inspect  foreign 
cars. — As  already  stated  in  the  preceding  section,  either  of  the 
theories  which  have  been  entertained  as  to  the  nature  and  extent 
of  the  receiving  company's  responsibility  renders  it  liable  for  any  in- 
juries which  its  servants  may  receive  as  a  result  of  the  existence  of 
abnormally  dangerous  conditions  in  a  foreign  car,  provided  those  con- 
ditions were  such  as  could  have  been  discovered  by  the  exercise  of 
ordinary  care.  See  chapter  xliii.;  ante.^  The  standard  of  duty  thus 
fixed  is  deemed  to  impose  upon  it  the  obligation  of  subjecting  such 
a  car  to  an  examination  at  least  as  thorough  as  is  obligatory  in  the 
case  of  its  own  rolling  stock  while  en  route.  See  chapter  xliv.,  ante. 
As  to  this  doctrine  all  the  authorities  are  unanimous.^    The  applica- 

.  13  Elkins     V.     Pennsylvania    B.     Oo.        Foreign  cars  must  first  be  inspected, 

(1895)  171  Pa.  121,  33  Atl.  74.  and,  if  found  defective,  must  not  be  put 
'^i  Pennsylvania    R.     Go.    v.     Snyder    in  the  train.     Southern  P.  Go.  v.  Win- 

(1896)  55  Ohio  St.  342,  60  Am.  St.  ton  (1901)  27  Tex.  Civ.  App.  503,  66 
Rep.  700,  45  N.  E.  559 ;  Moon  v.  'North-    S.  W.  477. 

em  P.  R.  Go.   (1891)   46  Minn.  106,  24       2  "A  railroad  company  is  under  a  le- 

Am.  St.  Rep.  194,  48  N.  W.  679.  gal  duty  not  to  expose  its  employees  to 

1  The  mere  act  that  a,  railroad  com-  dangers    arising    from   such    defects    in 

pany  has  no  right  to  repair  a  foreign  foreign   cars   as  may   be   discovered   by 

car  does  not  relieve  it  of  the  duty  of  in-  reasonable   inspection   before   such   cars 

specting  it.    Atohison,  T.  &  S.  F.  R.  Co.  are  admitted  into  its  train."    Baltimore 

V.  Penfold  (1896)  57  Kan.  148,  45  Pac.  &  P.  R.  Go.  v.  Mackey  (1895)   157  U.  S. 

574.  72,  39  L.  ed.  624,  15  Sup.  Ct.  Rep.  401, 

The   duty  of  a  railroad  company  to  aflBrming  (1890)  8  Mackey,  282. 
inspect    cars    coming   from    a    connect-        "The  cars  used  by  a  railroad  company 

ing  line  is  to  be  measured  by  what  it  for  the  purpose  of  transporting  freight 

ought  to  have  done  after  the  cars  were  are   appliances,   as  to  the   condition   of 

in  its  possession,  and  not  before,  as  the  which  the  company  owes  a  duty  to  its 

negligence  of  the  connecting  line  before  employees    working   upon   them,    which 

the  delivery  of  the  cars  cannot  be  im-  cannot  be   fulfilled  without   proper   in- 

puted  to  the  company.     Illinois   G.  R.  spection."     McMullen  v.  Carnegie  Bros. 

Co.  V.  Barslow  (1900)  94  111.  App.  206,  &  Co.  (1893)  158  Pa.  518,  23  L.R.A.  448, 

holding   it   to   be   immaterial,   for   this  27  Atl.  1043. 

reason,  whether  a  flaw  in  a  coupling       It  is  the  duty  of  a  railroad  company 

link  was  old  or  recent.  to   inspect  cars   owned  by   or   received 
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from  another  company,  which  the  em- 
ployees of  the  former  are  required  to 
handle  or  use,  where  there  is  time  and 
opportunity  to  do  so;  and  it  will  be 
liable  to  its  employees  for  injuries  re- 
sulting from  defects  in  such  cars  which 
an  ordinary  inspection  would  have  dis- 
covered. It  will  not  be  excused  for  fail- 
ure to  perform  that  duty  because  such 
cars  are  only  used  for  a  brief  time,  or 
carried  a  short  distance;  nor  will  the 
mere  fact  that  the  company  is  not  re- 
quired to  repair  such  defects  relieve  it 
from  the  obligation  to  inspect.  (Sylla- 
bus by  the  court.)  Atchison,  T.  &  S.  F. 
R.  Co.  V.  Penfold  (1896)  57  Kan.  148, 
45  Pac.  574. 

It  is  error  for  a  trial  court  to  hold, 
as  matter  of  law,  that  a  trainman  as- 
sumes the  risks  arising  from  the  want 
of  an  inspector  of  foreign  cars.  Bennett 
V.  Oreenwich  &  J.  R.  Co.  (1895)  84 
Hun,  216,  32  N.  Y.  Supp.  457. 

For  a  total  failure  to  make  an  in- 
spection the  company  is  only  excused 
when  the  defect  which  such  an  inspec- 
tion would  have  disclosed  is  one  of 
which  the  injured  servant  had  actual 
knowledge,  or  which  he  could  easily 
have  discovered.  Missouri  P.  R.  Go.  v. 
Barher  (1890)  44  Kan.  612,  24  Pac. 
969. 

In  Qutridge  v.  Missouri  P.  B.  Go. 
(1887)  94  Mo.  468,  4  Am.  St.  Rep.  392, 
7  S.  W.  476,  the  court,  in  rejecting  the 
contention  of  the  defendant  that  it  had 
a  right  to  assume  that  the  car,  being  a 
foreign  one,  was  reasonably  safe  and  fit 
for  the  uses  for  which  it  was  being 
used,  said:  "Cars  coming  from  one  road 
to  another  must  necessarily  be  subjected 
to  wear,  and  are  liable  to  be  rendered 
unfit  for  use  in  the  course  of  transpor- 
tation, and  this  must  be  known  to  the 
receiving  company.  It  is  but  the  re- 
sult of  the  most  common  observation." 

This  duty  is  not  affected  by  the  fact 
that  the  car  was  received  from  an  in- 
dependent line  operated  to  connect  an 
industrial  plant.  St.  Louis,  I.  M.  &  8. 
B.  Co.  v.  WeUter  (1911)  99  Ark.  205, 
137  S.  W.  1103,  1199. 

In  Gottlieb  v.  Neiv  York,  L.  E.  &  W. 
B.  Co.  (1885)  100  N.  Y.  462,  3  N.  E. 
344,  the  court  said,  as  to  the  defendant 
company:  "It  is  bound  to  inspect  for- 
eign cars  just  as  it  would  inspect  its 
own  cars.  It  owes  the  duty  of  inspec- 
tion as  master,  and  is,  at  least,  respon- 
sible for  the  consequences  of  such  de- 
fects as  would  be  disclosed  or  discovered 


by  ordinary  inspection.  When  cars 
come  to  it  which  have  defects  visible  or 
discoverable  by  ordinary  inspection,  it 
must  either  remedy  such  defects  or  re- 
fuse to  take  such  cars;  so  much,  at 
least,  is  due  from  it  to  its  employees. 
The  employees,  can  no  more  be  said  to 
assume  the  risks  of  such  defects  in  for- 
eign cars  than  in  cars  belonging  to  the 
company.  As  to  such  defects  the  duty 
of  the  company  is  the  same  as  to  all 
cars  drawn  over  its  road.  The  rule  im- 
posing this  responsibility  is  not  an  oner- 
ous or  inconvenient  or  impracticable 
one.  It  requires,  before  a  train  starts 
and  while  it  is  upon  its  passage,  the 
same  inspection  and  care  as  to  all  the 
cars  in  the  train."  The  last  sentence 
but  one  is  quoted  with  approval  in 
Jones  V.  New  York,  N.  H.  &  B.  B.  Co. 
(1897)  20  R.  I.  210,  37  Atl.  1033. 

In  addition  to  the  phrases  expressive 
of  the  obligatory  character  of  the  in- 
spection which  are  used  in  the  above 
statements,  the  following  may  also  be 
quoted :  "Ordinary  inspection"  ( Louis- 
ville d  N.  B.  Go.  V.  Beagan  [1896]  96 
Tenn.  128,  33  S.  W.  1050 ;  Garruthers  v. 
Chicago,  B.  I.  &  P.  B.  Co.  [1895]  55 
Kan.  600,  40  Pac.  915;  Jones  v.  New 
York,  N.  H.  &  H.  B.  Go.  [1897]  20  R.  I. 
210,  37  Atl.  1033 )  ;  "proper  inspection" 
{Atchison,  T.  &  8.  F.  B.  Co.  v.  Myers 
[1894]  11  C.  C.  A.  439,  24  U.  S.  App. 
295,  63  Fed.  793;  New  Orleans  &  N.  E. 
B.  Go.  V.  Clements  [1900]  40  C.  C.  A. 
465,  100  Fed.  415)  ;  "due  inspection" 
(Moon  V.  Northern  P.  R.  Co.  [1891] 
46  Minn.  106,  24  Am.  St.  Rep.  194,  48 
N.  W.  679)  ;  "reasonably  careful  inspec- 
tion" (Moone  v.  Northern  P.  B.  Go. 
[1891]  46  Minn.  106,  24  Am.  St.  Rep. 
194,  48  N.  W.  679;  Felton  v.  BuUard 
[1899]  37  C.  U.  A.  1,  94  Fed.  781). 
The  receiving  company  is  also  said  to 
be  responsible  for  such  defects  as  may 
be  discovered  by  "ordinary  care"  {Mc- 
Donald V.  Fitchhurg  B.  Go.  [1897]  19 
App.  Div.  577,  46  N.  Y.  Supp.  600; 
Bender  v.  8t.  Louis  d  8.  F.  B.  Co. 
[1896]  137  Mo.  240,  37  S.  W.  132;  Louis- 
ville d  N.  B.  Co.  V.  Williams  [1893]  95 
Ky.  199,  44  Am.  St.  Rep.  214,  24  S.  W. 
1;  Louisville,  N.  A.  d  G.  B.  Go.  v.  Bates 
[1896]  146  Ind.  564,  45  N.  E.  108); 
by  "reasonable  care"  {Eddy  v.  Prentice 
[1894]  8  Tex.  Civ.  App.  58,  27  S.  W. 
1063;  Denver,  T.  d  Ft.  W.  B.  Co.  v. 
Smock  [1897]  23  Colo.  456,  48  Pac. 
681)  ;  "by  reasonable  skill  and  dili- 
gence"    (Allen    v.     Union    P.    B.    Go. 
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tion  of  this  criterion  indicates  that  the  inspection  should  be 
something  more  than  a  "merely  formal  one."  '  The  controlling  con- 
ception is  that  the  receiving  company  is  merely  bound  to  make  such, 
inspection  as  the  nature  of  the  transportation  requires,*  or,  as  it  is  also 
expressed,  such  an  inspection  as  time,  place,  means,  and  opportunity 
and  the  requirements  and  exigencies  of  commerce  will  permit.*    There- 

[1891]  7  Utah,  239,  26  Pac.  297).  The  (1891)  —  Mo.  — ,  15  S.  W.  970;  Bender 
exercise  of  "reasonable  precaution"  is  v.  St.  Louis  d  S.  F.  R.  Go.  (1896)  137 
required.  Denver,  T.  &  Ft.  W.  R.  Co.  Mo.  240,  37  S.  W.  132;  Union  Stork 
V.  Smock  (1897)  23  Colo.  456,  48  Pac.  Yards  Co.  v.  Qoodinn  (1898)  57  Neb.. 
681.  138,  77  N.  W.  357;  Mason  v.  Richmond 

The  limit  of  a  railroad  company's  &  D.  R.  Co.  (1892)  111  N.  C.  482,  18. 
duty  as  to  a  car  recived  from  a  re-  L.E.A.  845,  32  Am.  St.  Rep.  814,  16  S.. 
frigerator  company  is  "diligence  to  E.  698;  Leak  v.  Carolina  C.  R.  Co. 
know  that  it  is  serviceable."  O'Connor  (1899)  124  N.  C.  455,  32  S.  E.  884;. 
V.  Illinois  G.  R.  Co.  (1891)  83  Iowa,  Bennett  v.  Northern  P.  R.  Co.  (1891) 
105,  48  N.  W.  1002.  2  N.  D.  112,  13  L.R.A.  465,  49  N.  W.. 

The  phrase  "high  degree  of  care"  is  408 ;  Pennsylvania,  R.  Go.  v.  Synder 
used  in  some  cases.  Indianapolis,  B.  &  (1896)  56  Ohio  St.  342,  60  Am.  St.  Rep. 
W.  R.  Go.  V.  Flanigan  (1875)  77  111.  700,  45  N.  E.  559;  Louisville  &  N.  R. 
365;  Chicago,  B.  &  Q.  R.  Co.  v.  Avery  Co.  v.  Reagan  (1896)  96  Tenn.  128,  33. 
(1880)  8  111.  App.  133.  But  this  ex-  S.  W.  1050;  International  &  O.  N.  R. 
pression  is  stronger  than  is  warranted  Co.  v.  Kernan  (1890)  78  Tex.  294,  9 
by  most  of  the  authorities.  It  is  obvi-  L.R.A.  703,  22  Am.  St.  Rep.  52,  14  S. 
ous  that  ordinary  care  demands  a  more  W.  668;  St.  Louis,  A.  &  T.  R.  Co.  v.  Put- 
careful  examination  of  an  old  or  dilapi-  man  (1892)  1  Tex.  Civ.  App.  142,  20i 
dated  car  than  of  one  in  the  appearance  S.  W.  1002;  Eddy  v.  Prentice  (1894)  3 
of  which  there  is  nothing  unusual.  Tex.  Civ.  App.  58,  27  S.  W.  1063;  Jones: 
Louisville,  N.  A.  £  G.  R.  Co.  v.  Bates  v.  Shaw  (1897)  16  Tex.  Civ.  App.  290, 
(1896)   146  Ind.  564,  45  N.  E.  108.  41  S.  W.  690;  Missouri,  K.  &  T.  R.  Co. 

Besides  the  above  cases  the  following  v.  Harris  (1907)  45  Tex.  Civ.  App.  542, 
also  recognize  the  doctrine  that,  as  re-  101  S.  W.  506 ;  Oulf,  G.  &  S.  F.  R.  Co.  v, 
gards  inspection,  there  is  no  distinction  Sliger  ( 1907 )  —  Tex.  Civ.  App.  — ,  10ft 
between  the  extent  of  a  company's  lia-  S.  W.  957;  Texas  &  P.  R.  Go.  v.  Mc- 
bility  for  its  own  cars  and  for  the  cars  Glanahan,  3  Tex.  L.  Rep.  324,  cited  in 
of  other  companies.  Louisville  &  N.  R.  Gulf,  G.  £  S.  F.  R.  Go.  v.  Dorsey  { 1886 ) 
Go.  V.  Davis  (1890)  91  Ala.  487,  8  So.  66  Tex.  148,  18  S.  W.  444;  Reynolds  v, 
552;  St.  Louis,  I.  M.  d  S.  R.  Go.  v.  Boston  &  M.  R.  Go.  (1891)  64  Vt.  66, 
Webster  (1911)  99  Ark.  265,  137  S.  W.  33  Am.  St.  Rep.  908,  24  Atl.  134. 
1103,  1199 ;  Mondou  v.  New  York,  y.  H.  3  Atchison,  T.  &  8.  F.  R.  Co.  v.  Myers 
&  H.  R.  Co.  (1909)  82  Conn.  373,  73  (1894)  11  C.  C.  A.  439,  24  U.  S.  App. 
Atl.  762;  Chicago,  B.  d  Q.  R.  Go.  v.  295,  63  Fed.  793;  Chicago,  St.  L.  d  P. 
Avery  (1884)  109  111.  314;  Sack  v.  R.  Go.  v.  Fry  (1891)  131  Ind.  319,  28 
Dolese  (1890)  35  111.  App.  636,  affirmed  N.  E.  989;  Louisville,  N.  A.  d  C.  R.  Co. 
on  other  grounds  in  (1891)  137  III.  129,  v.  Bates  (1896)  146  Ind.  564,  45  N.  E. 
27  N.  E.  62;  Chicago  d  N.  W.  R.  Go.  v.    108. 

Gillison    (1897)    72  111.  App.  207;   Chi-       ^  Dooner  v.  Delaware  d  S    Canal  Co 
cago  d  A.  R.  Go.  v.  Neves    (1906)    130    (1894)    164  Pa.  17,  30  Atl.  269. 
111.  App.  340;  Boma/r  v.  Louisiana  N.  d       ^Louisville,  N.  A.  d  G  R  Go  v  Bates 
S.  R.  Go.  (1890)  42  La.  Ann.  983,  1206,    (1896)  146  Ind.  564,  45  N.'e.  108;  Chi- 
8  So.  478;  Budge  v.  Morgan's  L.  d  T.  R.    cago,  St.  L.  d  P.  R    Co    v    Fry   (1891) 
d   S.   S.    Co.    (1902)    108   La.    349,    58    131  Ind.  319,  28  N.  E.  989;  Walash  R. 
L.R.A.  333,   32  So.   535;    McNamara  v.    Co.  v.  Farrell  (1898)  79  111.  App.  508 
Boston  d  M.  R.  Go.    (1909)    202  Mass.        In  Alabama  G.  8.  R.   Co    v    CarroU 
491,  89  N.  E.  131:  Fay  v.  Minneapolis    (1898)    28  C.  C.  A.  207    52  u'  S    App 
<f  St.  i.  iJ.  Co.   (1883)  30  Minn.  231,  15    442,     84     Fed.     772,     the     court  'said: 
N.  W.  241 ;  Mateer  v.  Missouri  P.  R.  Go.    "There  is  no  question  but  that  railroad 
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is,  accordingly,  no  obligation  to  institute  an  examination  sufficiently 
minute   and   searching  to   disclose   secret  or  hidden  defects,    even 


corporations  should  require,  at  their 
peril,  cars,  their  couplings  and  appli- 
ances, to  be  reasonably  inspected  by 
competent  agents,  and  that  the  ordinary 
employee  may  rely  on  such  inspection; 
nor  that  this  applies  to  cars  received  for 
through  transit  from  other  roads  as 
well  as  its  own;  but  it  does  not  follow 
that  what  may  be  reasonable  inspection 
for  a  home  car  shall  be  demanded  as 
alone  reasonable  for  a  foreign  car  re- 
ceived for  through  transit.  The  time, 
place,  and  general  opportunity  for  in- 
spection, and  the  fact  that  the  foreign 
car  comes  to  hand  as  one  actually  on 
trial,  showing  its  fitness,  all  should  be 
considered,  in  view  of  the  rapid  transit 
now  furnished  by  the  railroad  compa- 
nies and  demanded  by  the  business  pub- 
lie.  Every  trainman  of  ordinary  intel- 
ligence and  experience  knows  that  there 
is  and  must  be  a  decided  difference  in 
the  inspection  possible  between  the 
home  cars  and  the  foreign  cars  on 
through  trains,  and  it  is  not  unrea- 
sonable to  hold  that  what  necessary 
risks  attend  the  inspection  of  the  latter 
are  risks  of  the  service.  We  are  aware 
that  the  adjudged  eases  are  not  wholly 
with  us  on  the  matter  of  the  inspection 
required  of  foreign  through  cars,  but, 
until  the  Supreme  Court  of  the  United 
States  shall  speak  to  the  contrary,  we 
must  hold  with  those  cases  which  recog- 
nize the  actual  situation, — the  actual 
way  the  business  is  and  must  be  carried 
on  if  carried  on  at  all, — rather  than 
with  those  cases  which  tend  to  make  the 
railroad  companies  absolute  insurers 
against  all  the  risks  of  a.  well-known 
dangerous    employment." 

In  Richardson  v.  Great  Eastern  R. 
Go.  (1875)  L.  E.  10  C.  P.  480,  33  L.  T. 
N.  S.  248,  reversed  in  (1876)  L,  R.  1 
C.  P.  Div.  342,  35  L.  T.  N.  S.  351,  24 
Week.  Rep.  907,  the  duty  of  a  railway 
company  to  inspect  foreign  cars  was  ex- 
haustively discussed.  The  plaintiff  was 
a  passenger,  and,  strictly  speaking,  the 
case  does  not  fall  within  the  scope  of 
the  present  treatise,  but  the  facts  were 
such  as  to  make  the  decision  quite  ap- 
plicable in  the  present  connection.  In 
his  opinion,  delivered  in  the  court  of 
appeal  (1876)  L.  R.  1  C.  P.  Div.  342, 
35  L.  T.  N.  S.  351,  24  Week.  Rep.  907, 


Jessel,  M.  R.,  said:  "A  coal  truck  be- 
longing to  the  Birmingham  Wagon  Com- 
pany, but  which  had  been  let  to  a  col- 
liery company,  came  on  to  the  defend- 
ants' line  at  Peterborough.  The  de- 
fendants are  compelled  by  statute  to- 
forward  foreign  traffic,  i.  e.,  through 
traffic,  from  other  lines.  It  seems  to  me 
that  the  railway  company  are  bound  to- 
take  reasonable  care  to  ascertain  that 
trucks  belonging  to  other  companies  and 
persons  so  coming  on  their  line  are  in 
such  a  state  as  to  travel  safely.  They 
must,  therefore,  use  due  diligence  in  the 
examination  of  such  trucks,  and  the 
question  is  whether,  on  the  facts  in  this, 
case,  that  obligation  was  discharged." 
As  to  this  question  the  evidence  was  sub- 
stantially this:  At  Peterborough  there 
are,  every  week,  a  very  great  number  of 
trucks  sent  along  the  defendants'  line 
from  other  lines.  They  are  subject  to^ 
a  "cursory"  examination  which  is  not 
of  a  very  minute  character,  but  such  as- 
is  usually  given  in  such  cases,  and  gen- 
erally found  sufficient.  By  these  usual 
precautions  two  defects  were  discovered, 
one  being  that  a  spring  had  lost  its 
camber,  and  the  other  a  crack  in  the 
woodwork,  which  was  not  so  material. 
It  being  inconvenient  to  unload  the 
truck,  without  which  the  latter  defect 
could  not  be  remedied,  and  as  it 
did  not  interfere  with  the  safety  of  the 
truck,  it  was  left,  but  the  spring  was 
repaired  at  the  owner's  shop  near  by, 
and,  on  its  return  to  the  defendants, 
their  servant  ascertained  that  the  re- 
pair had  been  done,  and  examined  th& 
truck  in  the  usual  way,  to  see  that  there 
was  no  other  defect.  It  was  then  sent 
on,  and  the  accident  occurred  through  a 
defect  in  no  way  connected  with  the  two 
defects  previously  mentioned,  viz.,  a  de- 
fect in  the  axle,  which  might  have  been 
discovered  by  a  sufficiently  minute  ex- 
amination. Jessel,  M.  R.,  said:  "We 
must  look  to  what  is  reasonable,  in  ref- 
erence to  the  exigencies  of  the  case.  The 
company  cannot  stop  all  foreign  trucks 
and  empty  them  for  the  purposes  of  a 
minute  examination.  If  they  were  en- 
titled to  do  so,  it  would  practically  de- 
stroy the  right  given  by  statute  to  other 
companies  of  having  the  through  traffic 
forwarded,  and  give  a  monopoly  to  the 
company    itself.      The    suggestion    that 
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though  the  defects  may  be  of  such  a  character  that  they  could  have 
been  readily  detected  by  the  tests  employed  in  the  shops  where  rolling 
stock  is  periodically  overhauled.*  Compare  §§  1064,  1065,  ante, 
still  less  is  it  incumbent  upon  the  receiving  company  to  repeat  the 

they  should  do  this  is  too  absurd  to  bear  The  judgment  must,  therefore,  be  re- 
discussion.  It  cannot  be  said  that  it  is  versed."  The  court  of  common  pleas 
obligatory  on  the  company  so  to  treat  had  taken  the  position  that,  under  the 
the  foreign  trucks  as  to  destroy  the  very  circumstances,  there  had  been  a  want  of 
object  for  which  they  were  sent  on  to  reasonable  care  on  the  defendants'  part 
the  line,  viz.,  for  the  purposes  of  in  not  properly  overhauling  and  re- 
through  traffic.  There  must  be  some  pairing  the  car  which  had  been  found 
reasonable  limit  to  the  amount  of  exam-  defective,  the  assumption  apparently  be- 
ination  required,  and  the  substantial  ing  that  the  case  was  one  in  which  pro- 
question  was  whether  the  mode  of  ex-  vision  should  have  been  made  for  gen- 
amination  adopted  by  the  company  was  eral  repairs.  This  theory,  aa  was 
reasonably  satisfactory."  To  the  ques-  pointed  out  by  Mellish,  L.  J.,  in  the 
tion  whether  it  was  the  duty  of  the  de-  court  of  appeal,  was  based  on  a  misap- 
fendants  to  examine  the  axle  by  scrap-  prehension  of  the  facts,  as  there  was 
ing  off  the  dirt  and  minutely  looking  at  really  no  question  of  repair  at  the  junc- 
it, — so  minutely  as  to  enable  them  to  tion  station,  other  than  with  respect  to 
see  the  crack, — and  so  to  prevent  or  the  defects  which  the  examination,  as 
remedy  the  mischief,  the  jury  answered  actually  made,  had  disclosed. 
"No."  To  the  question  whether  it  be-  e  Belt  R.  Co.  v.  Confrey  (1903)  111 
came  their  duty  so  to  do  upon  discover-  111.  App.  473,  affirmed  in  209  111.  344, 
ing  the  other  defects,  the  jury  an-  70  N.  E.  773;  Galveston,  H.  &  8.  A.  R. 
flwered:  "It  was  their  duty  to  require  Co.  v.  Parish  (1906)  —  Tex.  Civ.  App. 
from  the  Birmingham  Wagon  Com-  — ,  93  S.  W.  682;  Gottlieb  v.  'New  York, 
pany  some  distinct  assurance  that  it  L.  E.  d  W.  R.  Co.  (1885)  100  N.  Y.  462, 
tiad  been  thoroughly  examined  and  re-  3  N.  B.  344;  Outridge  v.  Missouri  P.  R. 
paired."  But  Jessel,  M.  E.,  said:  "If  Go.  (1887)  94  Mo.  468,  4  Am.  St.  Rep. 
the  defects  discovered  were  such  as  392,  7  S.  W.  476;  Walash  R.  Co.  v. 
ought  reasonably  to  induce  a  person  of  Farrell  (1898)  79  111.  App.  508;  Lovis- 
■experience  to  think  that  some  other  de-  ville  d  N.  R.  Co.  v.  Binder  (1895)  16 
feet  existed,  or  was  likely  to  exist,  then  Ky.  L.  Rep.  841,  30  S.  W.  399  (defect 
there  would  be  a  duty  to  examine  fur-  in  handle  of  lever  on  hand  car  could 
ther;  but  if  the  defects  discovered  had  not  have  been  discovered  without  remov- 
no  probable  connection  with  any  other  ing  the  handle  from  the  socket ) . 
undiscovered  defect,  then  I  see  no  rea-  A  judgment  for  the  plaintiff  will  be 
son  why  any  further  or  other  examina-  reversed  where  it  rests  upon  a  special 
-tion  should  be  made.  Now,  I  read  the  finding  that,  upon  inspection  made  at 
answer  of  the  jury  to  the  third  question  different  times  and  in  different  places, 
as  meaning  .  .  .  that  the  defend-  no  defect  was  discovered  in  the  brake 
ants  ought  to  have  inquired.  But  there  staff  of  a  foreign  car,  from  which  the 
was  no  evidence  on  which  they  were  en-  plaintiff's  injury  resulted,  and  that 
titled  to  find  that  such  a  duty  existed,  such  defects  as  existed  could  not  have 
or  that  it  had  been  neglected.  .  .  .  been  discovered  without  taking  the 
If  it  was  the  defendants'  duty  to  in-  brake  staff  off  the  car  and  striking  it 
quire,  it  could  only  be  because  they  were  with  a  hammer.  Chicago,  St.  L.  &  P.  R. 
tound  to  satisfy  themselves  of  the  fit-  Co.  v.  Fry  (1891)  131  Ind.  319,  28  N.' E." 
ness   of   the   trucks,   and,    if   so   bound  989. 

they  could  not  exonerate  themselves  by  An  instruction  to  the  effect  that  the 

mere  inquiry  of  the  wagon  company.    If  defendant  was   "not  bound  to  test   its 

it  had  been  proved  that  they  relied  on  safety   [the  safety  of  a  certain  foreign 

mere  inquiry,  I  am  not  sure  that  might  car],  but  might  have  presumed  that  it 

not,  per  se,  be  evidence  of  negligence.    I  was    in   good    condition    if    it   required 

do  not  think  we  ought  to  give  any  ef-  close  inspection  to  determine  that  it  was 

feet  to  this  finding  of  the  jury,  and  the  not  in  good  condition,"  is  appropriate 

case    for    the    plaintiff   therefore    fails,  only  to  a  case  in  which  the  defect  was 
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tests  which  are  proper  to  be  used  in  the  original  construction  of  the 
car.  It  may  assume  that  all  parts  of  the  car  which  appear,  upon  ordi- 
nary examination,  to  be  in  good  condition  are  in  such  condition.'' 
The  receiving  company,  however,  is  not  protected  if  a  reasonable 
inspection,  as  the  phrase  is  ordinarily  understood  in  such  cases,  would 
have  disclosed  conditions  which  would  have  indicated  the  probable 
existence  of  a  concealed  defect.* 


latent,  and  not  discoverable  by  ordi- 
nary inspection.  A  request  for  such  an 
instruction  is  therefore  rightly  refused 
where  the  defendant  has  taken  the 
ground  that  the  drawhead  which  injured 
the  plaintiff  was  so  battered  on  the 
outside  as  to  indicate  its  defective  con- 
dition, while  the  conductors  of  the  in- 
coming and  substituted  crews  both  ad- 
mit that  they  were  aware  of  the  defect. 
Louisville  &  N.  R.  Co.  v.  Reagan  ( 1896 ) 
96  Tenn.  128,  33  S.  W.  1050. 

In  Ballou  v.  Chicago,  M.  &  St.  P.  R. 
Co.  (1882)  54  Wis.  257,  41  Am.  Rep. 
31,  11  N.  W.  559,  it  was  held  that  the 
plaintiff  could  not  recover  for  injuries 
caused  by  the  giving  way  of  a  round  of 
a  ladder.  In  the  majority  opinion  Cas- 
soday,  J.,  said,  in  regard  to  the  defect: 
"It  was  discoverable  by  taking  out  the 
bolts  and  looking  beneath  the  slats  or 
rounds.  So,  the  sufiBcienoy  of  the  bolts, 
as  to  length  as  well  as  size,  might  have 
been  determined  by  the  application  of 
a  heavy  weight,  or  by  a  strong  man  or 
some  machine  wrenching  the  same.  As- 
suming that  some  such  test  should  have 
been  applied,  the  questions  would  re- 
main, when,  by  whom,  and  how  fre- 
quently 1  If  properly  tested  by  the  man- 
ufacturer, then  is  it  to  be  repeated  by 
the  purchaser  and  everyone  who  uses 
the  same?  And,  if  so,  shall  he  go  be- 
yond ordinary  inspection  while  at  rest 
or  in  use,  to  the  extent  of  unmaking 
what  has  already  been  made?  There  is 
much  propriety  in  the  law  exacting 
rigid  tests  to  the  different  parts  in  the 
first  instance  and  while  a  car  is  in  the 
process  of  manufacture  which  would  be 
impracticable,  if  not  impossible,  to  re- 
peat every  time  a  loaded  car  passed 
from  one  railway  company  to  another. 
.  .  .  May  not  the  company  so  receiv- 
ing such  loaded  car,  and  without  being 
■chargeable  with  negligence,  assume  that 
all  parts  of  such  car  which  appear  to  be 
in  good  condition  are  in  such  condition? 
Is  the  law  so  exacting  as  to  the  manage- 
M.  &  S.  Vol.  III.— 179. 


ment  of  railroad  trains  as  to  impute 
negligence  in  not  discovering  what  or- 
dinary care  would  fail  to  detect?"  The 
objection  to  the  view  taken  by  the  ma- 
jority of  the  court  was,  as  Taylor,  J., 
pointed  out  in  a  lengthy  dissenting 
opinion,  that  the  essential  question 
really  was  whether  the  trial  judge  was 
warranted  in  deciding,  as  a  matter  of 
law,  that  a  reasonably  careful  inspec- 
tion would  not  have  disclosed  the  de- 
fect. He  considered  that,  as  the  evi- 
dence stood,  it  could  not  be  affirmed  by 
a  court  of  review  that  this  ruling  was 
correct.  The  principles  laid  down  in 
the  opinion  of  the  majority  were  ap- 
proved in  Atchison,  T.  i  S.  F.  R.  Co.  v. 
Ledbetter  (1885)  34  Kan.  326,  8  Pac. 
411. 

t  Louisville,  N.  A.  &  0.  R.  Co.  v. 
Bates  (1896)  146  Ind.  564,  45  N.  E. 
108. 

A  receiving  company  is  entitled  to 
the  benefit  of  the  presumption  that  such 
car  had  been  properly  constructed  of 
suitable  material,  and  had  passed  the 
inspection  of  someone  of  ordinary  skill 
in  such  matters,  and  was  reasonably  lit 
for  the  use  to  which  it  was  devoted  when 
so  received.  Baldwin  v.  Chicago,  R.  I.  & 
P.  R.  Co.  (1879)  50  Iowa,  689. 

"The  care  to  be  exercised  is  not  such 
as  would  require  the  company  receiving 
the  car  to  test  the  strength  of  the  metal 
or  the  material  out  of  which  it  was  con- 
structed, or  to  make  that  rigid  examina- 
tion into  the  car's  condition  as  could 
only  be  arrived  at  by  actual  tests;  but 
the  care  must  be  at  least  an  ordinary 
inspection  by  one  competent  to  know 
whether  or  not  the  car  is  in  a  safe  con- 
dition for  transportation,  and  can  be 
handled  by  a  subordinate  who  will  ex- 
ercise ordinary  care,  without  danger." 
Louisville  £  N.  R.  Co.  v.  Williams 
(1893)  95  Ky.  199,  44  Am.  St.  Rep.  214, 
24  S.  W.  1. 

8  Missouri,  E.  &  T.  R.  Co.  v.  Cham- 
hers   (1897)    17  Tex.  Civ.  App.  487.  43 
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As  regards  the  respective  provinces  of  the  court  and  jury  in  deter- 
mining the  sufficiency  of  the  inspection,  the  general  rule  is  that  a 
court  cannot  undertake  to  say,  as  a  matter  of  law,  when,  where,  and 
how  often  a  foreign  car  shall  he  inspected  by  a  railroad  company,  or 
that  it  should  not  have  been  inspected  at  some  time  while  the  car  was 
under  the  company's  control.®  But  evidence  that  the  car  in  question 
was  duly  inspected  at  a  regular  inspecting  station  a  short  time  before 
the  accident  is  regarded  as  conclusively  negativing  the  inference  of 
culpability.*"  Nor  can  the  plaintiff  recover  for  injuries  caused  by 
a  defective  foreign  car,  unless  he  offers  some  evidence  tending  to  show 
that  the  defect  might  have  been  discovered  by  the  exercise  of  ordinary 
care." 

Some  attempts,  for  the  most  part  unsuccessful,  have  been  made  to 
exclude  from  the  operation  of  the  general  principle  which  requires 
inspection,  those  cases  in  which  the  cars  are  handled  for  a  very  brief 
period  at  one  particular  point. '^ 

S.  W.  1090,  holding  that  the  fact  of  the  an  employee   results  from  it,  the  com- 

car  being  sealed  was  no  excuse  for  fail-  pany   will   be   liable   without   proof    of 

ing  to  examine  it  on  the  inside,  there  notice  of  the  defect,   or  Its  equivalent, 

being   indications   on   the   outside   that  But  the  court  did  not  think  that  case 

a    ladder    was    defective;     citing    Bal-  would  bear  such  a  construction,  for  the 

iimore  &  P.  R.   Co.  v.  Maclcey    (1894)  drawbar  and  bumpers  of  the  car  which 

157  U.  S.  72,  39  L.  ed.  624,  15  Sup.  Ct.  was  the  instrument  of  the   injury  had 

Rep.  491.     And  see  O'Flanagan  v.  Uis-  been  broken  off  before  the  casualty  com- 

souri  P.  R.   Co.    (1910)    145  Mo.  App.  plained  of,   and  this  was  a  patent  de- 

276,  129  S.  W.  1019.  feet,  of  which  the  railroad  company  was 

9  Brann  v.  Chicago,  R.  I.  &  P.  R.  Co.  bound  to  take  notice. 
(1880)   53  Iowa,  595,  36  Am.  Rep.  243,        18  In  Texas  d  P.  R.  Co.  v.  Archibald 

6  N.  W.  5.    As  to  how  often  inspection  (1896)   21  C.  C.  A.  520,  41  U.  S.  App. 

should  be  made,  see,  generally,  §  1058,  567,  75  Fed.  802,  affirmed  in  (1898)   170 

ante.  U.  S.  665,  42  L.  ed.   1188,  18  Sup.  Ct. 

If,  at  the  time  the  eyebolt  in  a  brake  Rep.  777,  it  was  held  that  the  amount 

staff  gives  way,  the  car  has  run  such  a  of  care  required  of  a  railroad  company 

short   distance   from   the   place   of   the  in  inspecting  cars  switched  from  other 

last    inspection    that    a    doubt    arises  roads,  to  be  merely  loaded  and  returned, 

whether  the   inspection  was  made  with  is  not  less'  than  that  as  to  cars  to  be 

due  care,  that  question  should  be  left  to  sent  out  upon  its  own  road.    In  express- 

the  jury.     Sheedy  v.  Chicago,  M.  &  St.  ing  its  approval  of  the  trial  judge's  re- 

P.  R.  Co.    (1893)    55  Minn.  357,  57  N.  fusal    to    give    an    instruction    to    the 

W.  60.  contrary  effect,  the  Supreme  Court  said: 

^0  Chicago  d  A.  R.  Co.  V.  Pratt  (1883)  "The   proposition  is   that,  where   a  oar 

14  111.  App.  346.  is   received  by  a  railroad  only  for  the 

11  Lwcas  V.   Southern  R.   Co.    (1907)  purpose    of   being   locally   handled,    the 

1   Ga.   App.   810,   57    S.   E.   1041 ;    Car-  railway,  as  to  such  local  business,  is  dis- 

ruthers   v.   Chicago,  R.  I.  &  P.  R.   Co.  pensed  from   all  duty  of  looking   after 

(1895)    55  Kan.  600,  40  Pac.  915.     In  the  condition  of  the  cars  by  it  used,  and 

his  argument  in  this  ease,  counsel  for  may,  with  complete  legal  impunity,  sub- 

the  plaintiff  cited  Guthrie  v.  Maine  C.  mit   its   employees   to   the   risk   arising 

R.Co.  (1889)  81  Me.  572,  18  Atl.  295,  as  from  its  neglect  of  duty.     ...     The 

tending  to  establish  the  proposition  that  argument   wants   foundation   in    reason 

if   a   car   with    defective    appliances    is  and  is  unsupported  by   any   authority, 

taken  into  a  train,   and  an   injury  to  In  reason,  because,  as  the  duty  of  the 
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The  receiving  company  cannot  relieve  itself  from  its  obligations 
to  its  employees  by  a  contract  with  the  company  which  owns  the  cars, 
\mder  which  each  company  is  bound  to  keep  its  own  cars  in  good  re- 
pair, even  though  such  contract  is  known  to  the  servant.^' 

As  to  the  inspection  of  loads  on  foreign  ears,  see  chapters  xlviii., 
and  Lxv.  D,  post. 

1077.  [175]  Manner  in  which  foreign  cars  are  constructed;  how 
far  a  source  of  liability. — There  is  no  difference  of  opinion  with  re- 
gard to  the  correctness  of  any  of  the  abstract  principles  which  have 
been  relied  upon  by  the  courts  in  determining  the  extent  of  a  receiv- 
ing company's  liability  for  injuries  received  by  its  servants  in 
handling  foreign  cars  of  a  different  construction  from  its  own.     But, 


company  to  use  reasonable  diligence  to 
furnish  safe  appliances  is  ever  present, 
and  applies  to  its  entire  business,  it  is 
beyond  reason  to  attempt,  by  a  purely 
arbitrary  distinction,  to  take  a  partic- 
ular part  of  the  business  of  the  company 
out  of  the  operation  of  the  general  rule, 
and  thereby  to  exempt  it,  as  to  the  busi- 
ness so  separated,  from  any  obligation 
to  observe  reasonable  precautions  to 
furnish  appliances  which  are  in  good 
condition.  Indeed,  the  argument  by 
which  the  proposition  is  supported  is 
self-destructive,  since  it  admits  the  gen- 
eral duty  of  the  employer  just  stated, 
and  aiforda  no  reason  whatever  for  the 
distinction  by  which  it  is  sought  to  take 
the  case  in  hand  out  of  its  operation." 
In  Elkins  v.  Pennsylvania  R.  Co. 
(1895)  171  Pa.  121,  33  Atl.  74,  it  was 
contended  that  the  rule  which  makes 
a  railroad  company  responsible  to  its 
employees  for  the  condition  of  the  cars 
it  receives  for  transportation  over  its 
own  lines  was  not  applicable  in  regard 
to  cars  which  it  requires  them  to  shift 
from  one  place  to  another  on  the  tracks 
and  in  the  yard  of  a  shipper.  This  con- 
tention did  not  prevail,  the  court  say- 
ing: "They  are  as  clearly  in  its  service 
in  the  latter  case  as  in  the  former;  their 
work  is  of  the  same  nature  in  one  case 
as  in  the  other,  and  the  risks  attending 
it  are  the  same.  No  sufficient  reason 
appears  for  discriminating  between  the 
liability  of  a  railroad  company  for  in- 
juries to  its  employees  in  handling  upon 
its  own  line  the  cars  of  another  corpora- 
tion which  are  'faulty  in  construction 
or  dangerously  out  of  repair;'  and  its 
liability  to  them  for  injuries  in  handling 
such  cars,  by  its  order,  elsewhere.     It 


is  not  the  ownership  of  the  cars  or  of 
the  line  on  which  they  are  moved  that 
imposes  the  liability  upon  the  company, 
but  it  is  the  handling  or  shifting  of 
them  by  its  orders.  .  .  .  The  de- 
fendant company  was  not  bound  to  shift 
the  ears  in  the  yard  of  the  refining  com- 
pany without  a  previous  inspection  of 
them.  If  the  latter  refused  to  allow  an 
inspection  the  former  could  have  prop- 
erly declined  to  engage  in  the  work  of 
shifting  them.  But,  having  done  the 
work,  it  is  responsible  to  its  employees 
for  injuries  caused  by  the  unsafe  con- 
dition of  the  cars  they  were  required  to 
handle." 

That  the  cars  are  only  used  by  the 
receiving  company  for  a  short  time,  or 
carried  a  short  distance,  will  not  relieve 
it  of  its  duty  to  its  employees  of  in- 
specting such  cars,  was  also  laid  down 
in  Atchison,  T.  £  S.  F.  B.  Go.  v.  Penfold 
(1896)  57  Kan.  148,  45  Pac.  574. 

But  the  duty  of  inspection,  owed  by  a 
transportation  company  to  its  em- 
ployees, does  not  apply  to  a  manufac- 
turing company  operating  a  railroad  for 
transporting  materials  about  its  estab- 
lishment, in  a  case  where  one  of  its  em- 
ployees is  hurt  by  a  car  owned  by  an- 
other company,  and  received  upon  a 
siding  merely  to  be  unloaded.  Haskell 
&  B.  Car  Co.  v.  Przezdziankowski 
(1908)  170  Ind.  1,  14  L.R.A.(N.S.)  972, 
127  Am.  St.  Rep.  352,  83  N.  E.  626. 
And  see  MoOinley  v.  Lehiffh  Coal  & 
Nav.  Co.  (1909)  224  Pa.  408,  73  Atl. 
552  (coal  company  need  not  inspect  cars 
on  its  siding). 

18  Chicago,  B.  d  Q.  B.  Co.  T,  Avery 
(1884)  109  111.  314. 
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considered  as  decisions  with  regard  to  the  specific  facts  involved,  the 
cases  on  this  subject  are  not  altogether  harmonious. 

In  far  the  larger  number  of  those  reported,  the  servant's  right  of 
recovery  has  been  denied.  The  reason  most  commonly  assigned  for 
this  conclusion  is  that  the  risk  of  handling  such  a  car  is  one  of  those 
v^hich  are  obviously  incident  to  the  work  of  a  railway  servant.  From 
this  standpoint  the  doctrine  may  be  regarded  as  an  application  either 
of  the  principle  that  negligence  cannot  be  predicated  of  the  exposure 
of  a  servant  to  a  risk  which  he  appreciates  (see  chapter  xl.,  ante), 
or  of  the  principle  that  the  servant  is  conclusively  presumed  to  have 
agreed  not  to  claim  compensation  for  any  injuries  resulting  from  haz- 
ards which  he  appreciates  (see  chapter  l.,  post).  In  their  judg- 
ments the  courts  sometimes  seems  to  waver  between  these  two  concep- 
tions ;  but  from  the  language  used  in  nearly  all  of  them  it  is  quite 
manifest  that  the  risk  of  handling  foreign  cars  of  the  particular  con- 
struction shown  was  regarded  not  merely  as  an  obvious  one,  but 
also  as  an  ordinary  or  normal  one.  In  the  ultimate  analysis,  there- 
fore, these  cases  must  be  regarded  as  belonging  to  that  class  which  is 
concerned  with  ordinary  risks  which  a  servant  of  mature  years  and 
average  intelligence  is  bound  to  understand,  and  not  to  that  class 
which  is  concerned  with  extraordinary  risks,  his  knowledge  of  which 
must  be  established  by  positive  evidence  before  his  action  is  barred.* 

1  In  Kohn  v.  McNulta  { 1893 )  147  U.  But  all  this  was  obvious  to  even  a  pass- 
S.  238,  37  L.  ed.  150,  13  Sup.  Ct.  Rep.  ing  glance,  and  the  risk  which  there 
298,  where  a  servant  was  held  unable  was  in  coupling  such  cars  was  apparent, 
to  recover  for  an  injury  caused  by  a  It  required  no  special  skill  or  knowledge 
deadwood  of  unusual  length,  the  court,  to  detect  it.  The  intervener  was  no  boy, 
dealing  with  the  contention  of  the  plain-  placed  by  the  employer  in  a  position  of 
tiff  that  none  of  his  employer's  cars  had  undisclosed  danger,  but  a  mature  man, 
these  deadwoods,  said:  "Inasmuch  as  doing  the  ordinary  work  which  he  had 
he  had  in  fact  seen  and  coupled  cars  engaged  to  do,  and  whose  risks  in  this 
like  the  ones  that  caused  the  accident,  respect  were  obvious  to  anyone.  Under 
and  that  more  than  once,  and  as  the  those  circumstances  he  assumed  the  risk 
deadwoods  were  obvious  to  anyone  at-  of  such  an  accident  as  this,  and  no  neg- 
tempting  to  make  the  coupling,  and  the  ligence  can  be  imputed  to  the  employ- 
danger  from  them  apparent,  it  must  be  er."  To  the  same  effect,  see  Woodworth 
held  that  it  was  one  of  the  risks  which  v.  St.  Paul,  M.  &  M.  R.  Co.  (1883)  5 
he  assumed  in  entering  upon  the  service.  McCrary,  574,  18  Fed.  282  (dissimilar 
A  railroad  company  is  guilty  of  no  neg-  drawheads)  ;  Toledo,  W.  &  W.  R.  Go.  v. 
ligence  in  receiving  into  its  yards,  and  Black  (1878)  88  111.  112  (couplings; 
passing  over  its  line,  cars — freight  or  bars  of  different  heights,  bumpers  on 
passenger — different  from  those  it,  it-  foreign  cars,  none  on  defendant's )  ; 
self,  owns  and  uses.  It  is  not  pretended  Thomas  v.  Missouri  P.  R.  Go.  (1891) 
that  these  cars  were  out  of  repair  or  in  109  Mo.  187,  18  S.  W.  980  (peculiar 
a  defective  condition,  but  simply  that  pattern  of  couplings)  ;  and  the  follow- 
they  were  constructed  differently  from  ing  cases,  in  which  the  foreign  cars 
the  Wabash  cars,  in  that  they  had  were  equipped  with  double  bumpers  or 
double  deadwoods  or  bumpers  of  un-  deadwoods,  there  being  none  on  defend- 
usual   length  to   protect  the   drawbars,  ant's  own  cars:     Hathaway  v.  Michigan 
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The  reason  thus  relied  upon  plainly  ceases  to  be  operative,  however, 
where  the  servantdoes  not  understand  the  danger  incident  to  handling 
the  different  patterns  of  cars.  Under  such  circumstances,  therefore, 
the  receiving  company  is  held  liable  either  on  the  general  ground  ex- 
plained in  §  956,  ante,  or  on  the  ground  of  a  breach  of  the  specific 
duty  to  give  the  servant  proper  instruction.^  See  chapter  xlix.,  post. 
Another  reason  which  has  been  put  forward  in  some  of  the  deci- 
sions as  being  fatal  to  the  servant's  claim  for  damages  is  that  negli- 
gence cannot  be  predicated  of  receiving  and  forwarding  a  foreign 
car,  merely  on  the  ground  that  it  is  not  constructed  with  the  safest 
possible  appliances,  or  appliances  of  the  latest  and  most  improved 
pattern.'  But  it  has  already  been  pointed  out  (§  932,  ante)  that  the 
principle  thus  relied  upon  is  based  essentially  upon  the  servant's  pre- 
sumed comprehension  and  acceptance  of  the  hazards  incident  to  the 
use  of  the  inferior  kind,  of  appliance.  It  can  hardly  be  said,  there- 
fore, that  the  rights  of  the  parties  are,  in  a  logical  point  of  view,  af- 
fected by  the  introduction  of  this  factor.  In  the  last  analysis  it  is 
nothing  more  than  an  application  in  a  special  form  of  the  theory  just 
noticed.  Moreover,  so  far  as  this  reason  is  concerned,  it  is  clear  that, 
as  a  matter  of  fact,  yery  few  cases  of  difference  of  construction  are 

0.  R.  Go.  (1883)   51  Mich.  253,  47  Am.  8outh  Carolina  R.  Co.   (1886)   26  S.  C. 

Eep.  569,  16  N.  W.  634;  Michigan  C.  R.  490,  2  S.  E.  486  (bumper  of  foreign  car 

Co.  V.  Smithson    (1881)    45  Mich.   212,  was  so  constructed  that  it  was  unsafe 

7   N.   W.    791 ;    Northern  P.   R.   Co.   v.  to  stand  between  it  and  the  car  to  which 

Blake   (1894)    11  0.  C.  A.  93,  27  U.  S.  it  was  being  coupled)  ;  Baldwin  v.  Chi- 

App.  190,  63  Fed.  45;  Louisville  &  N.  R.  cago,  R.  I.  &  P.  R.  Co.   (1879)  50  Iowa, 

Go.  V.  Bolamd    (1892)    96  Ala.  626,  18  680    (double   deadwoods).     In  the  last 

li.E.A.  260,  11  So.  667;  Baldmn  v.  Chi-  of  these  cases  the  court  said:   "The  oc- 

cago,  R.  I.  &  P.  R.  Co.   (1879)  50  Iowa,  casional   or   frequent   use   of   such   cars 

680;  Kelly -v.  Abbot  (1885)  63  Wis.  307,  on  any  road,  in  the  ordinary  course  of 

53  Am.  Rep.  292,  23  N.  W.  890    (coup-  business,   is   one  of   the  ordinary   risks 

lings  of  unequal  height  overlapped,  and  an  employee  assumes.     He  knows  or  is 

servant   was   caught   between   the   plat-  bound    to   know   that   cars   from    other 

form  of  a  caboose  and  the  end  of  the  roads  are  being  constantly  hauled  over 

foreign  car)  ;    Chicago,  B.  &  Q.  R.  Co.  the   road   whose   employee   he   is.     The 

V.  Curtis    (1897)    51  Neb.  442,  66  Am.  most    ordinary    observation   will    teach 

St.  Rep.  456,  71  N.  W.  42;  Indianapolis,  him   this.      He   must   know   these    cars 

B.  &  W.  R.  Co.  V.  Flanigan   (1875)    77  may  be  differently  constructed.    To  our 

111.  365  (double  deadwoods).  knowledge,  at  least,  there  is  no  general 

2  The  latter  ground  was  relied  on  by  rule  in  relation  thereto,  and  the  evi- 
the  plaintiff  in  Illinois  C.  R.  Go.  v.  dence  in  this  case  discloses  the  fact  that 
Price  (1895)  72  Miss.  862,  18  So.  415,  none  such  exists.  He  may  well  require 
and  Michigan  C.  R.  Co.  v.  Smithson  that  the  cars  provided  by  the  company 
(1881)  45  Mich.  212,  7  N.  W.  791.  But  whose  employee  he  is  should  have  all 
in  the  second  case  the  obligation  to  in-  the  modern  appliances,  but  it  is  not  rea- 
struet  was  denied  to  exist  under  the  cir-  sonable  that  he,  at  the  expense  of  the 
cumstances.  commerce  of  the  country,  should  require 

3  Northern  P.  R.  Go.  v.  Blahe  ( 1894 )  this  as  to  all  other  cars  that  may  be 
11  C.  C.  A.  93,  27  U.  S.  App.  190,  63  transported  in  the  usual  and  ordinary 
Fed.  45   ( double  deadwoods )  ;  Simms  v.  course  of  business." 
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likely  to  present  themselves,  in  which  the  difference  goes  beyond  the 
limit  which  would  be  allowable  if  both  cars  had  belonged  to  the  re- 
ceiving company.  There  is  plainly  no  ground  upon  which  culpabil- 
ity can  be  predicated  where  this  limit  is  not  exceeded,  and  so  it  has 
been  held.* 

The  statements  of  the  doctrine  mentioned  in  the  preceding  para- 
graph are  sometimes  supplemented  by  a  declaration  that  the  receiving 
company  is  at  liberty  to  operate  cars  vyith  such  coupling  appliances 
as  are  in  general  use  at  the  time,  and  such  as  are  regarded  by  compe- 
tent experts  in  railway  management  as  ordinarily  safe  and  fit  to  be 
handled.*  But  the  conclusive  effect  thus  ascribed  to  general  usage  is 
not  conceded  in  all  jurisdictions.    See  chapter  xxxix.,  ante. 

Still  another  reason  for  denying  the  servant's  right  of  action  has 
been  found  in  the  declared  ability  of  the  servant  to  protect  himself, 
under  the  circumstances,  by  the  exercise  of  due  care.' 

In  a  few  cases  presenting  facts  of  the  same  description  as  those 
mentioned  in  the  cases  already  cited,  the  servant  was  held  entitled  to 
maintain  the  action  on  the  ground  that  it  was  for  the  jury  to  say 
whether  the  construction  of  the  foreign  car  was  such  as  to  admit  of 
the  servant's  doing  his  work  with  reasonable  safety.''    Under  this  the- 

4  Louisville  dc  N.  B.  Go.  v.  Williams  of   a   diflferent    pattern."      For   another 

(1893)  95  Ky.  199,  44  Am.  St.  Rep.  214,  reference  to  the  same  consideration,  see 

24  S.  W.  1;  Pittsburgh  &  L.  E.  R.  Go.  Pennsylvania  E.  Co.  v.  Maugh   (1895) 

V.   Benly    (1891)    48   Ohio   St.   608,   15  144  Ind.  687,  43  N.  E.  936  (double  dead- 

L.R.A.  384,  29  N.  E.  575.  woods). 

6  Northern  P.  B.  Go.  v.  Blake  (1894)         V  Gottlieb  v.  New  York,  L.  E.  &  W.  B. 

11  C.  C.  A.  93,  27  U.  S.  App.  190,  63  Go.   (1885)   100  N.  Y.  462,  3  N.  E.  344, 

'Fei.  i5\  Dooner  v.  Delaware  &  E.  Carnal  (bumpers       of      insufficient      length); 

Co.    (1895)    171  Pa.  581,  33  Atl.  415.  Missouri  P.  B.  Go.  v.  White  (1890)   76 

6  In  Louisville  &  N.  B.  Go.  v.  Boland  Tex.  102,  18  Am.  St.  Rep.  33,  13  S.  W. 
(1892)  96  Ala.  626,  18  L.R.A.  260,  11  65  (double  deadwoods)  ;  Ohio  &  M.  E. 
So.  667,  the  court  said:  "In  determin-  Go.  v.  WcmgeliM  (1892)  43  111.  App. 
ing  the  question  of  negligence  on  the  324  (drawbars  of  different  heights  over- 
part  of  the  company  in  such  cases,  the  lapped ) . 

question   is  not  whether   the   couplings        It  is  negligent  to  receive  into  a  train 

of  the  cars  so  received  upon  its  road  are  a  foreign  car  so  high  that  a  man  could 

diflferent  from  those  on  its  own  cars,  or  not  pass  under  an  overhead  bridge  while 

whether   they   are   the   best   in   use,   or  standing  upright  upon  it.     Southern  B. 

whether    they    increase    the    hazard    of  Co.   v.   Duvall    (1900)    22   Ky.   L.   Rep. 

coupling  ears,  but  whether  they  are  rea-  56,  56  S.  W.  988. 

sonably  suited  or  adapted  to  the  use  to        It  is  negligence  for  a  railroad  com- 

which  they  are  applied.     To  say  that  a  pany  to  accept  from   another  company 

certain  style  or  pattern  of  coupling  in-  a   freight   car   having  an   oval   top  not 

creases  the  hazard,  if  it  is  reasonably  having   a    runway   upon   it,    where   the 

adapted  to  the  purpose  intended,  or  one  train  is  not  equipped  with  air  brakes 

that  a  railway  company  in  the  exercise  so  that  a  brakeman  will  have  to  move 

of  reasonable  care  and  prudence  would  about  over  the  top  of  the  cars.     Bogers 

adopt,  is  simply  to  say  that  it  requires  v.  Louisville  &  N.  R.  Go.  (1898)  88  Fed. 

greater  care  and  skill  on  the  part  of  the  462. 
brakeman  in  using  it  than  a  coupling        In  O'Neil  v.  St.  Louis,  I.  M.  &  8.  B. 
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ory,  it  is  manifest  that  the  servant  is  presumed  to  be  ignorant  of  the 
risk  to  which  the  difference  of  construction  exposes  him.  In  the  ab- 
sence of  evidence  overcoming  that  presumption,  therefore,  an  inde- 
pendent ground  of  liability  may  be  predicated  as  to  the  master's 
omission  to  inform  him  of  that  risk.' 

1078.  [176]  Effect  of  statutory  and  constitutional  provisions  re- 
quiring railway  companies  to  transport  foreign  cars. —  The  various 
statutory  and  constitutional  provisions  by  vrhich,  in  most,  if  not  all, 
of  the  American  states,  railway  companies  are  required  to  receive  and 
forward  cars  from  connecting  lines,  have  abrogated  that  right  of  arbi- 
trary rejection,  which,  in  the  absence  of  some  contractual  obligation, 
the  companies  are  undoubtedly  entitled  to  exercise,  and  have  imposed 
upon  them  a  peremptory  duty  to  transport  all  such  cars  diligently  and 
impartially.^  The  result  of  predicating  this  duty  is  that  a  servant  of 
a  receiving  company  is  sometimes  placed  in  a  less  favorable  position 
that  that  which  he  occupies  with  regard  to  cars  which  belong  to  his 
employers.  If  the  car  offered  satisfies  the  standard  of  safety  fixed 
by  common  usage  and  the  various  other  considerations  which  are  ap- 
plicable to  all  employers  in  this  line  of  business,  culpability  cannot 
be  predicated  of  its  introduction  into  the  trains  of  the  receiving  com- 
pany, in  compliance  with  the  legislative  mandate,  although  that  com- 
pany itself  has  adopted  a  kind  of  rolling  stock  which  is  safer  to  han- 
dle.* Moreover,  as  these  enactments,  either  by  their  express  terms 
or  upon  a  reasonable  construction,  require  that  no  unnecessary  delays 

Co.  (1881)  3  MoCrary,  423,  9  Fed.  337,  A.  93,  27  U.  S.  App.  190,  63  Fed.  45. 
where  the  injury  was  caused  by  dead-  "The  fact  that  railroad  companies  are 
woods  which  extended  out  too  far,  the  now  very  generally  required  by  statu- 
court  formulated  the  following  rule :  tory  enactments  to  receive  and  trans- 
If  the  employer  introduces,  without  no-  port  cars  which  are  tendered  to  them 
tice  to  the  employee,  some  new  and  un-  by  connecting  carriers  has  led  several 
usual  machinery  involving  an  unexpect-  courts  to  decide,  after  a  very  full  and 
ed  or  unanticipated  danger,  through  the  careful  consideration  of  the  question, 
introduction  of  which  the  employee,  that  it  is  the  right  and  duty  of  a  rail- 
while  using  the  care  and  diligence  in-  way  company  to  receive  and  transport 
cident  to  his  employment,  meets  with  double-deadwood  cars,  such  as  are,  at 
an  accident,  the  employer  must  respond  the  time,  in  use  on  other  railroads,  if 
in  damages.  they  are  in  good  condition  and  free  from 
8  See  O'Neil  v.  8t.  Louis,  1.  M .  S  S.  R,  defects,  even  though  the  use  of  such 
Co.  { ]  881 )  3  McCrary,  423,  9  Fed.  337 ;  cars  may  enhance  the  risk  to  which  a 
Missouri  P.  R.  Co.  v.  White  (1890)  76  brakeman  is  exposed  in  the  act  of  mak- 
Tex.  102,  18  Am.  St.  Rep.  33,  13  S.  W.  ing  couplings.  It  has  been  held,  in  ef- 
65.  feet,  that  the  necessities  of  commerce 
'i- Smith  V.  Potter  (1881)  46  Mich,  and  public  policy  alike  demand  that 
258,  41  Am.  Rep.  161,  9  N.  W.  273.  such  cars  should  be  received  and  trans- 
it As  regards  one  particular  appliance  ported  by  a  railroad  company,  even 
this  point  of  view  is  thus  discussed  in  though  it  does  not  make  use  of  such 
the  somewhat  recent  decision  of  'North'  coupling  appliances  on  cars  of  its  own 
em  P.  R.  Co.  v.  Blake  (1894)   11  C.  C.  construction,  so  long  as  such  cars  are 
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or  hindrances  shall  be  interposed,  and  that  all  precautions  against 
the  use  of  improper  cars  shall  be  adopted  with  reference  to  reasonable 
despatch,^  it  is  evident  that  the  result  of  complying  with  them  may 
conceivably  be  that  an  inspection  of  a  foreign  car  will  be  sufficient,  al- 
though it  is  less  thorough  than  that  which  the  receiving  company 
deems  it  proper  to  make  in  the  case  of  its  own  rolling  stock.  In  prac' 
tice,  however,  this  effect  of  the  enactment  is  not  likely  to  be  exempli- 
fied, as  the  system  of  examining  cars  while  they  are  en  route  is  vir- 
tually the  same  in  all  parts  of  the  Union. 

On  the  other  hand,  these  provisions  do  not  take  away  from  a  serv- 
ant of  the  receiving  company  any  rights  which  the  common  law  gives 
him.  They  cannot  be  construed  as  a  direction  to  receive  a  foreign 
car  irrespective  of  the  question  whether  it  is  or  is  not  of  an  abnor- 
mally dangerous  construction  or  in  bad  repair.  It  has  been  uniform- 
ly held  that  the  duty  which  they  create  is  not  enforceable  unless  the 
cars  transferred  are  in  good  repair,  and  not  of  such  a  construction 
as  to  be  unreasonably  dangerous  to  persons  who  may  be  obliged  to 
work  on  them  or  to  handle  them.*    Plainly,  no  other  conclusion  was 

in  general  use  on  other  leading  lines  of  same  promptness  and  impartiality.    But 

railroad,   and  so  long  as  many  compe-  the  Constitution  no  more  commands  one 

tent    persons    justify   the    use    of    such  road  to  move  defective  cars  from  other 

coupling  appliances  on  the  ground  that  roads,  than  to  move  its  own  cars  when 

they    are    not    unnecessarily    dangerous  defective." 

and  that  certain  advantages  result  from        In  Illinois  C.  R.  Go.  v.  Price   (1895) 

that  method  of  construction."     See  also  72  Miss.  862,  18  So.  415,  the  court  said: 

the   reasoning  of  the  court  in   Thomas  "The  constitutional  provision  which  re- 

v.  Missouri  P.  R.  Go.    (1891)    109  Mo.  quires    all    railroads     to     receive     and 

187,  18  S.  W.  980;  Baldwin  v.  Chicago  transport  each  other's  cars,  etc.,  with- 

R.  I.  &  P.  R.  Co.   ( ]  879 )   50  Iowa,  680.  out  unnecessary  delay  or  discrimination, 

3  See  Smith  V.  Potter  (1881)  46  Mich,  is  a  simple  corollary  from  the  previous 

258,  41  Am.  Rep.  161,  9  N.  W.  273.  declaration  of  the  same  section  of  the 

*In  Dooner  v.  Delaware  &  H.  Carnal  Constitution,  that  railroads  are  public 
Co.  (1894)  164  Pa.  17,  30  Atl.  269,  re-  highways.  It  is  impossible  to  conceive 
ferring  to  the  mandate  of  §  1,  art.  17,  that  it  was  the  intent  of  the  Constitu- 
of  the  Pennsylvania  Constitution,  to  tion  framers  to  exempt  from  liability  a 
"receive  and  transport  .  .  .  cars,  railway  so  negligent  to  its  servants  as 
loaded  or  empty,  without  delay  or  dis-  to  furnish  them  dangerous  machinery 
crimination,"  of  another  connecting  and  appliances,  when,  in  every  other 
road,  the  court  said:  "By  no  reason-  line  of  that  instrument  relating  to  rail- 
able  construction  can  that  be  held  to  ways  and  their  employees,  the  declared 
mean  cars  of  another  road  not  in  a  con-  purpose  to  widen  and  enlarge  the  ac- 
dition  for  transportation,  or  not  pro-  countability  of  the  railway  went  to  the 
vided  with  the  appliances  which  ordi-  extent  of  almost  wholly  destroying  the 
nary  care  requires  for  the  reasonable  fellow-servant  doctrine.  Being  the 
safety  of  train  crews  in  properly  hand-  owners  of  public  highways  in  this  state, 
ling  them.  The  obvious  purpose  of  the  railroads  are  very  properly  required  to 
section  was  to  prohibit  common  car-  receive  from  each  other  cars  to  be  trans- 
riers  from  discrimination  in  transpor-  ported  without  unnecessary  delay;  but 
tation  between  their  own  cars  and  those  it  is  impossible  to  believe  that  they  are 
of  other  roads.  All  were  to  be  moved  thereby  required  to  receive  and  trans- 
over  the  lines  of  each  other,  with  the  port   cars,   however  obviously   defective 
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possible  in  the  absence  of  some  explicit  declaration  of  the  legislative 
will.  As  was  pointed  out  in  one  case,  there  is  no  reason  why  the  rule 
should  not  be  the  same,  whether  the  transportation  of  the  foreign  cars 
is  carried  out  in  obedience  to  a  statute,  or  by  virtue  of  a  mutual 
agreement.* 


and  dangerous,  and  thereby  subject 
its  servants,  and  the  traveling  public 
on  its  trains,  to  certain  peril  and  dis- 
aster." To  the  same  effect,  see  Smith 
V.  Potter  (1881)  46  Mich.  258,  41  Am. 
Rep.  161,  9  N.  W.  273;  Michigan  C.  U. 
Go.  V.  Smithson  (1881)  45  Mich.  212,  7 
N.  W.  791;  Thomas  v.  Missouri  P.  R. 
Qo.  (1891)  109  Mo.  187,  18  S.  W.  980; 
Bender    v.    St.    Louis    £  S.  F.  R.  Co. 


(1896)  137  Mo.  240,  37  S.  W.  132; 
Louisville  &  N.  R.  Co.  v.  Williams 
(1893)  95  Ky.  199,  44  Am.  St.  Rep.  214, 
24  S.  W.  1;  Chicago,  B.  &  Q.  R.  Co.  v. 
Curtis  (1897)  51  Keb.  442,  66  Am.  St. 
Rep.  456,  71  N.  W.  42. 

5  Pennsylvania  R.  Co.  v.  Snyder 
( 1896 )  55  Ohio  St.  342,  60  Am.  St.  Rep. 
700,  45  N.  E.  559. 


CHAPTER  XLVI. 

MASTER'S  DUTY  WITH  RESPECT  TO  THE  EMPLOYMENT  OF  SERVANTS. 

A.  General  pbinciples. 

1079.  Nature  and  extent  of  the  duty;   generally. 

1080.  Duty  considered  as  creating  an  exception  to  the  doctrine  of  common 

employment. 

1081.  Standard  of  care  obligatory  upon  the  master  in  regard  to  the  selec- 

tion of  his  servants. 

1082.  Unfitness  injurious  to  the  unfit  servant  himself. 

JJ.    ClECUMSTANCES   BEAEING  UPON   THE  QUESTION  OP  A   SERVANT'S   COMPETHaSOT. 

1083.  Generally. 

1084.  Bodily  qualities. 

1085.  Mental  qualities. 

1086.  Disposition  with  which  the  work  is  done. 

1087.  Bad  habits. 

1088.  Previous  experience  of  the  servant. 

1089.  Minority. 

1090.  Conduct  prior  to  the  time  of  the  accident 

a.  No  act  of  previous  negligence  shown. 
6.  Single  act  of  negligence. 
c.  Several  acts  of  negligence. 

1091.  Act  by  which  the  injury  was  caused. 

1092.  Derelictions  of  duty  subsequent  to  the  injury  in  suit. 

1093.  Disclaimer  of  fitness  by  delinquent  servant  himself. 

1094.  Reputation. 

1095.  Certificates  and  licenses,  evidential  significance  of. 

C.  Master's  knowledge,  actual  oe  constbuctive,  of  the  iNCOMPETBNcr,  btost 

be  shown. 

1096.  Generally. 

1097.  Duty  to  inquire  into  the  fitness  of  a  servant  at  the  time  he  is  hired. 

1098.  Duty  of  the  master  to  keep  himself  informed  as  to  the  fitness  of  a 

servant  already  in  his  employment. 

D.  Circumstances  bearing  upon  the  question  of  the  mastee's  knowledge  of 

the  servant's  incompetekce. 

1099.  Incompetence  of  servant. 

1100.  Bodily  and  mental  qualities  of  the  servant. 
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1101.  Conduct  of  the  servant  prior  to  the  accident. 

1102.  Act  which  caused  the  accident. 

1103.  Length  of  the  period  during  which  the  unfitness  has  continued. 

1104.  Promise  by  the  master  to  discharge  the  delinquent  servant. 

1105.  Eeputation. 

1106.  Specific  statements  as  to  unfitness  made  by  individual  coemployees 

of  the  delinquent  servant. 
jE.  Duty  to  employ  an  adequate  number  of  servants. 

1107.  Generally. 

1108.  Master's  performance  of  duty  primarily  a  question  for  the  jury. 


By  whose  knowledge  of  a  servant's  unfitness  the  master  is  bound, 
-see  chapter  xliii.,  D,  ante. 

Duty  of  hiring  deemed  to  be  non-delegable,  see  chapter  lxiv., 
,post. 

That  the  master  is  not  liable,  even  if  the  servant  was  incompetent, 
unless  such  incompetency  was  the  efficient  cause  of  the  accident,  see 
chapter  lxvii.,  post. 

As  to  the  duty  in  relation  to  statutes  passed  for  the  protection  of 
the  sei"vant,  see  chapters  lxxii.— ixxxii.,  post. 

The  usage  of  other  employers  as  a  test  of  the  defendant's  perform- 
ance of  his  duty  is  discussed  in  §  941,  ante. 

A.  Geweeal  principles. 

1079.  [177]  Nature    and    extent    of    the    duty;    generally. — The 

•obligations  of  a  master  to  see  that  the  servants  hired  by  him  possess 
the  qualifications,  mental,  moral,  and  physical,  which  will  enable  them 
to  perform  their  duties  without  exposing  themselves  and  their  coem- 
ployees to  greater  dangers  than  the  work  necessarily  entails,  are,  in 
their  broad  features,  similar  to  the  obligations  which  are  incumbent 
upon  him  with  regard  to  the  other  agencies  of  his  business.  It  is 
manifest,  however,  that,  in  their  specific  application  to  human  beings, 
the  general  principles  which  define  the  nature  and  extent  of  those  obli- 
gations must  assume  a  shape  somewhat  different  from  that  which 
they  bear  in  their  relation  to  the  lower  animals,  or  to  inorganic  in- 
strumentalities. It  is,  in  fact,  apparent  that  the  duty  of  a  master  to 
use  care  in  hiring  servants  is  very  closely  associated  with,  if  not  a 
special  form  of,  his  duty  to  adopt  a  safe  system  in  the  conduct  of  his 
business ;  that  is  to  say,  the  duty  of  seeing  that  the  unreasoning  agen- 
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cies  used  by  him  perform  their  functions.^  The  essential  distinc- 
tions suggested  by  this  consideration  render  it  proper  to  treat  the 
cases  dealing  with  the  duty  of  hiring  servants  as  a  distinct  division 
of  the  general  subject,  separate  from  the  discussion  of  the  duty  to 
furnish  a  safe  place  of  work  and  safe  appliances.  The  cross-refer- 
ences at  the  head  of  the  chapter  indicate  the  instances  in  which  the 
balance  of  advantage  has  seemed  to  the  writer  to  be  in  favor  of  de- 
parting from  this  arrangement. 

The  rule  established  by  the  cases  to  be  reviewed  in  this  chapter  may 
be  stated  in  formal  terms  as  follows :  The  hiring  or  retention  of  a 
servant  whose  unfitness  for  his  duties,  whether  it  arises  from  his  want 
of  skill,  his  physical  and  mental  qualities,  or  his  bad  habits,  is  known, 
actually  or  constructively,  to  the  master,  is  culpable  negligence,  for 
which  the  master  must  respond  in  damages  to  any  other  servants  who 
may  suffer  injury  through  that  unfitness.^  The  essential  ground  upon 
which  the  liability  thus  predicated  is  based  is  that  "the  master  impli- 


1  This  conception  emerges  in  state- 
ments like  that  which  we  find  in  a  re- 
cent case  that  "the  law  will  not  allow 
an  employer,  whose  duty  it  is  to  pro- 
vide reasonably  safe  appliances,  to 
escape  liability  by  employing  incompe- 
tent or  unsuitable  persons  to  discharge 
it."  Donnelly  v.  Booth  Bros.  &  H.  I. 
Granite  Co.  (1897)  90  Me.  110  37  Atl. 
874.  Compare,  also,  such  cases  as 
Stewart  v.  New  York,  0.  &  W.  R.  Co. 
(1889)  28  N.  Y.  S.  R.  215,  8  N.  Y.  Supp. 
19,  where  it  was  held  to  be  negligence 
to  intrust  the  work  of  thawing  dyna- 
mite to  inexperienced  workmen  who 
did  not  understand  the  danger  involved 
in  applying  the  heat  in  a  certain  man- 
ner. These  facts  manifestly  suggest  the 
conception  of  an  unsafe  method  of  work, 
the  unsafety  of  which  results  from  the 
ineflBciency  of  the  person  by  whom  it  is 
done.     See  also  subtitle  D,  post. 

"If  a  master  knowingly  employs  serv- 
ants who  are  incompetent  by  reason  of 
their  habits  or  otherwise,  he  is  liable  for 
an  injury  occasioned  to  a  fellow  servant 
by  their  incompetency,  just  as  he  would 
be  liable  for  an  injury  caused  by  a  de- 
fective machine."  Di  Bari  v.  J.  W. 
Bishop  Co.  (1908)  199  Mass.  254,  17 
L.R.A.(N.S.)  773,  127  Am.  St.  Rep.  497, 
85  N.  E.  89. 

The  master's  duty  to  furnish  ap- 
pliances embraces  "human  instrumen- 
talities as  well  as  mechanical  devices." 
Hyland    v.    Southern    Bell    Tekph.    d 


Teleg.  Co.  (1904)  70  S.  C.  315,  49  S.  E. 
879. 

The  master  should  furnish  his  serv- 
ants with  a  reasonably  safe  place  to 
work,  reasonably  safe  instrumentalities 
with  which  to  do  the  work,  and  fellow 
servants  provided  should  be  reasonably 
safe  as  such;  the  standard  of  care  as  to 
each  duty  being  such  as  is  exercised  by 
the  great  mass  of  mankind  under  the 
same  or  similar  circumstances.  Knud- 
sen  V.  La  Crosse  Stone  Co.  (1911)  145 
Wis.  394,  33  L.R.A.(N.S.)  223,  130  N. 
W.  519   (headnote  by  the  court). 

2  "If,  acting  through  appropriate  of- 
ficers, it  [i.  e.,  the  defendant  companyj 
knowingly  or  negligently  employs  in- 
competent servants,  it  is  liable  for  an 
injury  occasioned  to  a  fellow  servant 
by  their  incompetency.  If  it  continues 
in  its  employment  an  incompetent  serv- 
ant after  his  incompetency  is  known  to 
its  oflBcers,  or  so  manifest  that  its  offi- 
cers, using  due  care,  would  have  known 
it,  such  continuance  in  employment  is 
as  much  a  breach  of  duty  and  a  ground 
for  liability  as  the  original  employment 
of  an  incompetent  servant."  Oilman  v. 
Eastern  R.  Co.  (1866)  13  Allen,  433,  90 
Am.  Dee.  210. 

"A  master  is  liable  to  his  servant  for 
an  injury  caused  by  the  incompetency 
or  want  of  skill  of  a  fellow  servant, 
whether  it  existed  when  the  fellow  serv- 
ant was  hired,  or  has  come  upon  him 
since  the  hiring,  the  fellow  servant  hav- 
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edly  contracts  that  lie  will  use  due  care  in  engaging  the  services  of 
those  who  are  reasonably  fit  and  competent  for  the  performance  of 
their  respective  duties  in  the  common  service."  '  A  master,  therefore, 
is  not  liable  for  injuries  caused  by  the  negligent  act  of  an  incompe- 
tent servant,  where  that  act  was  not  one  of  those  which  he  was  au- 
thorized to  do.* 

It  should  be  observed  that,  in  some  states  of  the  evidence,  a  serv- 
ant may  be  entitled  to  recover  either  on  the  ground  that  the  instru- 
mentality furnished  was  defective,  or  on  the  ground  that  the  employee 
to  whom  the  duty  of  furnishing  it  was  assigned  was  not  competent 
for  that  duty.^     If  the  latter  ground  is  relied  upon,  the  essence  of 

ing  been  in  the  first  instance  hired,  or  pare  the  phraseology  used  in  Stewart  v. 

afterward  continued  in  the  service,  with  Philadelphia,  W.  &  B.  R.  Go.   (1889)   8 

notice   or   knowledge,   or   the  means   of  Houst.   (Del.)   450,  17  Atl.  639. 

knowledge,    of    this    lack."      Laning    v.  In  employing  a  servant    the    master 

New  York  C.  B.   Co.    (1872)    49  N.  Y.  impliedly   undertakes   to   exercise   ordi- 

521,  10  Am.  Rep.  417.  nary  care  in  the  selection  and  retention 

"The  same  care  requisite  in  hiring  a  of   coemployees   and    of   the   machinery 

.servant  in  the  first  instance  must  still  and  implements  with  which  the  work  is 

be  exercised  in   continuing  him  in  the  to    be    done.      Streicher    v.     Davenport 

service;    otherwise,    the    employer    will  Brick  d   Tile  Go.    (1909)    —  Iowa,  — , 

become  responsible  for  his  want  of  care  124  N.  W.  327. 

or  skill.     The  employer  will  be  equally  The     fact    that    other    servants     are 

liable  for  the  acts  of  an  incompetent  or  competent  will  not  excuse  a  master  in 

■careless  servant,  whom  he  continues  in  employing    an    incompetent    person    to 

his   employment   after   a  knowledge   of  perform  a  particular  service,   although 

.such    incompetency    or    carelessness,    or  in     conjunction    with    such    competent 

when,   in  the    exercise    of  due  care,  he  fellow  servants.    Wilkinson  v.  Kanawha 

should  have  known  it,  as  if  he  had  been  <&  H.  Goal  &  Coke  Go.  (1908)  64  W.  Va. 

wanting  in  the  same  care    in    hiring."  93,  20  L.R.A.(N.S.)    331,  61  S.  E.  875. 

Shanny  v.  Androscoggin    Mills     (1876)  ^Southern   Cotton-Oil  Go.   v.   Devond 

-66  Me.  420.     For  similar  language,  see  (1894)    — Tex.  Civ.  App.  — ;  25   S.  W. 

Michigan  G.  R.  Go.  v.  Dolan   (1875)   32  43;   Smith  v.  St.  Louis  d  S.  F.  R.  Go. 

Mich.  510;  Poirier  v.  Carroll  (1883)  35  (1899)    151  Mo.  391,  48  L.R.A.  368,  52 

La.   Ann.    699;    Evansville   &   T.   E.   B.  S.  W.   378    (engine  wiper  undertook  to 

•Go.  v.   Guyton    (1888)    115  Ind.  450,  7  operate  the  engine;   supervisors  had  no 

Am.  St.  Rep.  458,  17  N.  E.  101;  Silts  v.  knowledge  that  he  had  ever  before  at- 

Chicago  d  G.  T.  R.  Go.   ( 1885 )  55  Mich,  tempted  to  do  so ) . 

437,  21  N.  W.  878.  But  the  fact  that  the  negligent  act  of 

Where     an     employee     was     injured  the    incompetent   servant   was    done    in 

through  the  negligence  of  a  coemployee,  direct    violation    of   an   order  will  not 

evidence  that  the  latter  had  frequently  free  the  master  from  liability  where  the 

shown    his    recklessness    and    unfitness,  act  was  one  which  a  competent  person 

•and,  notwithstanding  complaints  against  would  not   have   performed.     American 

him,  was  retained  by  the  master,  makes  Steel  &  Wire  Go.  v.  Keefe   (1908)  91  C. 

a  case  on  which  the  plaintiff  is  entitled  C.  A.  223,  165  Fed.  189. 

to   recover,   unless   it  is   overthrown  by  5  See,    for    example,    Bunnell    v.    St. 

a   successful    defense.      Northern   P.   R.  Paul,  M.  &  M.  R.  Go.   (1882)   29  Minn. 

■Co.  V.  Mares    (1887)    123  U.  S.  710,  31  305,  13  N.  W.  129.     There,  a  breach  of 

L.  ed.  296,  8  Sup.  Ct.  Rep.  321;  Loe  v.  the   latter  duty  was    relied    on,    but   u, 

Chicago,   R.  I.   <&  P.  R.   Co.    (1894)    57  breach  of   the   former  duty  might   also 

Mo.  App.  350.  have   been   made   the   gravamen   of   the 

3 Snow  V.  Housatonic  R.  Go.    (1864)  action,  the  cause  of  the  injury  having 

«  Allen,  441,  85  Am.  Dec.  720.     Com-  been  a  defective  scaffold. 
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the  servant's  claim  is  that  he  was  injured  by  the  negligence  of  an  em- 
ployee who  was  charged  with  the  performance  of  a  non-delegable 
duty.  The  cases  illustrative  of  this  point  of  view  are  collected  in, 
chapters  lxiv.,  lxv.,  post. 

1080.  [178]  Duty  considered  as  creating  an  exception  to  the  doc- 
trine of  common  employment.— It  is  important  to  note  that  the  rule- 
stated  in  the  last  section  was  originally  introduced  into  Anglo-Amer- 
ican law,  and  is  still  frequently  referred  to  by  the  courts,  as  an  excep- 
tion to  the  doctrine  which  declares  a  master  to  be  exempt  from  respon- 
sibility for  injuries  caused  to  one  servant  by  the  negligence  of  another. 
From  this  point  of  view,  it  may  be  enunciated  thus :  "While  a  rail- 
road company  is  not  responsible  to  one  employee  for  an  injury  re- 
sulting from  the  mere  negligence  or  incompetence  of  a  coemployee  in 
the  same  general  employment,  it  is  liable  in  such  a  case  where  the  com- 
pany has  been  guilty  of  negligence  in  the  employment  of,  or,  after 
notice,  continuing  in  the  employment,  the  negligent  or  incompetent 
employee,  thereby  conducing  to  the  injury."  '  In  other  words,  the 
wrongful  hiring  of  incompetent  servants  is  not  one  of  the  common  and 


I  Ohio  &  M.  R.  Co.  V.  Gollwrn  (1881) 
73  Ind.  261,  38  Am.  Rep.  134. 

"Though  we  have  said,"  remarked 
Alderson,  B.,  in  a  leading  English  case, 
"that  a  master  is  not,  in  general,  re- 
sponsible to  one  servant  for  an  injury 
occasioned  to  him  by  the  negligence  of 
a  fellow  servant  while  they  are  acting 
in  one  common  service,  jet  this  must  be 
taken  with  the  qualification  that  the 
master  shall  have  taken  due  care  not  to 
expose  his  servant  to  unreasonable 
risks.  The  servant,  when  he  engages  to 
run  the  risks  of  his  service,  including 
those  arising  from  the  negligence  of 
fellow  servants,  has  a  right  to  under- 
stand that  the  master  has  taken  reason- 
able care  to  protect  him  from  such  risks 
by  associating  him  only  with  persons  of 
ordinary  skill  and  care;  and  the  object 
of  the  plea  in  this  case  is  to  show  that 
the  defendants  had  discharged  this  duty, 
the  omission  to  discharge  which  might 
have  made  them  responsible  to  the  de- 
ceased. The  plea,  therefore,  appears  to 
us  not  to  be  open  to  the  objection  in- 
sisted on."  Hutchinson  v.  York,  N.  & 
B.  R.  Co.  (1850)  5  Exch.  343,  19  L.  J. 
Exch.  N.  S.  296,  14  Jur.  837.  It  would 
be  a  work  of  supererogation  to  attempt 
to  cite  all  the  cases  in  which  this  con- 
ception is  adverted  to.  The  following 
list  will  sufSce:     Morgan    v.    Vale    of 


'Neath  R.  Co.  (1864)  5  Best  &  S.  723^ 
L.  R.  1  Q.  B.  149,  35  L.  J.  Q.  B.  N.  S. 
23,  13  L.  T.  N.  S.  564,  14  Week.  Rep. 
144;  Wiggett  v.  Fox  (1856)  11  Exch. 
832,  2  Jur.  N.  S.  955,  25  L.  J.  Exch.  N. 
S.  188,  4  Week.  Rep.  254;  Tarrant  v.. 
Wehl  (1856)  18  C.  B.  797,  25  L.  J.  C. 
P.  N.  S.  261,  4  Week.  Rep.  640;  Barton- 
shill  Coal  Co.  v.  Reid  (1858)  3  Macq., 
H.  L.  Cas.  266,  4  Jr.  N.  S.  767,  6  Week.. 
Rep.  664,  19  Eng.  Rul.  Cas.  107; 
Searle  v.  Lindsay  (1861)  11  C.  B.  N.  Sl 
429,  31  L.  J.  C.  P.  N.  S.  106,  8  Jur.  N. 
S.  746,  5  L.  T.  N.  S.  427,  10  Week.  Rept 
89 ;  Hall  v.  Johnson  ( 1885 )  3  Hurlst.  & 
C.  589,  34  L.  J.  Exch.  N.  S.  222,  11  Jur.. 
N.  S.  180,  11  L.  T.  N.  S.  779,  13  Week. 
Rep.  411;  Wilson  v.  Merry  (1868)  L. 
R.  1  H.  L.  Sc.  App.  Cas.  326,  19  L.  T. 
N.  S.  30,  1 9  Eng.  Rul.  Cas.  132 ;  Baird  v. 
Dunn  (1895)  33  N.  B.  156;  James 
Ramage  Paper  Co.  v.  Bulduzzi  (1906) 
77  C.  0.  A.  393,  147  Fed.  151;  Walker  v. 
Boiling  (1853)  22  Ala.  294;  Mobile  & 
0.  R.  Co.  V.  Thomas  (1868)  42  Ala. 
672;  Alabama  &  F.  R.  Co.  v.  Waller 
(1872)  48  Ala.  459;  Tyson  v.  South  & 
North  Ala.  R.  Co.  (1878)  61  Ala.  554, 
32  Am.  Rep.  8;  Sloss-Sheffield  Steel  & 
J.  Co.  V.  Smith  (1910)  166  Ala.  437, 
52  So.  38;  Allen  v.  Knight's  Island 
Consol.  Copper  Co.  (1909)  3  Alaska, 
651;  Eogan  v.  Central  P.  B.  Co.  (1874). 
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obvious  hazards  of  an  employment  which  is  assumed  by  other  serv- 
ants.     It  is  error  to  take  the  case  from  the  jury  where  there  is  evi- 

49  Cal.  129;  Stephens  v.  Doe  (1887)   73  (1882)  62  N.  H.  406;  Bossout  v.  Rome, 

Cal.  26,  14  Pac.  378;  Congrave  -v.SoutJv-  W.  &  0.  R.  Co.    (1890)    32  N.  Y.  S.  R. 

em  P.  R.  Co.    (1891)    88  Cal.    360,    26  884,  10  N.  Y.  Supp.  602;  Pittsburg,  Ft. 

Pac.  175;   Still  V.  San  Francisco  cE  N.  W.  &  C.  R.  Co.  v.  Devinney   (1867)    17 

W.    R.    Co.     (1909)     154    Cal.    559,    20  0\i\o  Bt.  'i^l ;  Weger  v.  Pennsylvania  R. 

L.R.A.(N.S.)  322,  129  Am.  St.  Rep.  177,  Co.   (1867)  55  Pa.  460;  Walton  v.  Bryn 

98  Pac.  672;  Fv/rlong  v.  'New  York,  N.  Mawr  Hotel  Co.    (1894)    160  Pa.  3,  28 

H.  c6  n.  R.  Co.   (1910)  83  Conn.  568,  78  Atl.    438;    Tucker   v.   American   Car   & 

Atl.  489,  21  Ann.  Cas.  937;  Coughlan  v.  Foundry    Co.    (1907)    218   Pa.    323,    67 

Philadelphia,  B.  &  W.  R.  Co.    (1907)    6  Atl.   616;   Boatwright    v.    Northeastern 

Penn.   (Del.)  242,  67  Atl.  148;  Ketth  v.  R.  Co.    (1886)    25  S.  C.  128;   Nashville 

Walker  Iron  &  Goal  Co.   (1888)   81  Ga.  cC-  C.  R.  Go.  v.  Elliott   (1860)    1  Coldw. 

49,  12  Am.  St.  Rep.  296,  7   S.  E.  166;  611,  78  Am.  Dec.  506;    Knoxmlle   Iron 

Chicago  &  N.  W.  R.  Co.  v.  Swett  (1867)  Co.  v.  Dohson  (1881)  7  Lea,  367;  Dallas 

45  111.  197,  92  Am.  Dec.  206;  Chicago  &  v.  Qulf,  C.  &  8.  F.  R.  Co.  (1884)  61 
A.  R.  Co.  V.  Keefe  (1868)  47  111.  108;  Tex.  196;  Gulf,  G.  &  8.  F.  R.  Co.  v. 
Chicago  &  A.  R.  Co.  v.  Sullivan  (1872)  Rays  (1905)  40  Tex.  Civ.  App.  162,  89 
63  111.  293;  Oolumlus,  C.  &  I.  C.  R.  Co.  S.  W.  29;  Kamp  v.  Coxe  Bros.  (1904) 
V.     Troesch     (1873)     68     111.     545,     18  122  Wis.  206,  99  N.  W.  366. 

Am.  Rep.  578;  Chicago  &  N.  W.  R.  Co.  ^  Klofski     v.     Railroad     Supply     Co. 

V.   Taylor    (1873)    69   111.   461,   18   Am.  (1908)     235     111.     146,    85   N.   E.   274; 

Rep.  626;    Toledo,   W.   &   W.  R.   Co.  v.  Majestic     Collieries     Co.     v.     Bradley 

Durkin    (1875)    76  111.   395;   Chicago  &  (1909)    132   Ky.   533,    116   S.   W.   738; 

A.  R.  Co.  V.  Rush    (1877)    84  111.  570;  Hall    v.    Bedford   Quarries   Go.    (1901) 

United    States    Rollvng    Stock    Co.    v.  156  Ind.  460,  60  N.  E.  149. 

Wilder  (1886)   116  111.  100,  5  N.  E.  92;  A  statement  of  plaintiff's  counsel,  in 

Thayer  v.  St.  Louis,  A.  &  T.  H.  R.  Co.  an  action  by  an  employee,  showing  that 

(1864)    22  Ind.   26,   85   Am.   Dec.  409;  the    injuries    complained    of    were    oc- 

Chicago  &  G.  E.  R.  Co.  v.  Barney  ( 1867 )  casioned  by  a    coemployee,    is  not  suf- 

28  Ind.  28,  92  Am.  Dec.  282;  Pennsyl-  ficient  to  show  that  there  is  no  cause  of 

vania  Go.  v.  Roney   (1883)   89  Ind.  453,  action.     It  must  also  appear  by  the  af- 

46  Am.  Rep.  173 ;  Lake  Shore  &  M.  8.  firmative  testimony  of  the  employer 
R.  Co.  V.  Stupak  (1886)  108  Ind.  1,  8  that  the  coemployee  was  a,  competent 
N.  E.  630;  Subgh  v.  New  Orleans  d  G.  person  for  the  position  he  occupied,  and 
R.  Co.  (1851)  6  La.  Ann.  496,  54  Am.  that  necessary  appliances  were  fur- 
Dec.  565;  Poirier  v.  Carroll  (1883)  35  nished  by  the  employer.  Haley  v.  West- 
La.  Ann.  699;  Satterly  v.  Morgan  em  Transit  Go.  (1890)  76  Wis.  344,  45 
(1883)    35  La.  Ann.  1166;   Beaulieu  v.  N.  W.  16. 

Portland    Co.     (1860)      48     Me.     291;  A   railway   company   which    is   negli- 

Donnelly  v.  Booth  Bros.  &  H.  I.  Granite  gent  in  employing  an  unskilful  engineer, 

Co.    (1897)    90  Me.  110,   37    Atl.    874;  or  allowing  such  engineer  to  turn  over 

Cayzcr  v.  Taylor   (1857)   10  Gray,  274,  the  engine   to  a    fireman    who    is    not 

69  Am.  Dec.  317;  Farwell  v.  Boston  d  qualified  to  manage  it,  damage  result- 

W.  R.  Corp.    (1842)   4  Met.  49,  38  Am.  ing  from  the  conduct  of  the  engineer  or 

Dec.    339;    Curran   v.    Merchants'    Mfg.  fireman,  is  liable,  although  the  injured 

Co.   (1881)   130  Mass.  374,  39  Am.  Rep.  servant  is   the  conductor   of   the  train. 

457;  New  Orleans,  J.  &  O.  N.  R.  Co.  v.  Connor  v.   Chicago,  R.  I.  &  P.  R.   Go. 

Hughes   (1873)   49  Miss.  258;  Howd  v.  (1875)   59  Mo.  285. 

Mississippi  C.  R.  Co.    (1874)    50  Miss.  In   Chicago,   St.  L.   d   P.   R.   Co.   v. 

178,  192;   McDermott  v.  Pacific  R.  Co.  Champion   (1894)    9  Ind.  App.  526,  37 

(1860)    30  Mo.  116;   Harper  v.  Indian-  N.   E.  21,  denying  rehearing  in  9  Ind. 

apolis  d  St.  L.  R.   Co.    (1871)    47  Mo.  App.   511,  36   N.   E.   221,   it    was    held 

567,  4  Am.  Rep.  353;  Adams  v.  McCor-  error  to  give  an  instruction  to  the  ef- 

inick  Harvesting   Maoh.   Co.    (1902)    95  feet  that,  if  it  ever  becomes  necessary 

Mo.  App.  Ill,  68  S.  W.  1053,  second  ap-  to    take    into   the   service    an    inexperi- 

peal  (1905)  110  Mo.  App.  367,  86  S.  W.  enced  employee,  the  negligence  of  that 

484;  Nash  v.  Nashua  Iron  d  Steel  Co.  employee  is  a  risk  assumed  by  his  co- 
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dence  that  there  was  negligence  in  the  selection  or  retention  of  the  co- 
servant  ■whose  act  caused  the  injury.' 

A  complaint  which  alleges  that  the  master  was  negligent  in  se- 
lecting the  fellow  servant  whose  act  caused  the  injury  is  not  demur- 
rable.* On  the  other  hand,  a  complaint  is  insufficient  which  on  its 
face  shows  that  the  injury  in  suit  was  caused  by  the  act  of  a  fellow 
servant,  unless  it  avers  negligence  in  respect  to  the  selection  or  re- 
tention of  that  servant.* 

The  distinction  between  the  negligence  of  a  competent  fellow  serv- 
ant and  the  unskilfulness  of  an  incompetent  fellow  servant  should 
be  clearly  pointed  out  to  the  jury  by  the  trial  judge,  in  any  case  where 
there  is  a  possibility  of  their  misapprehending  the  true  rule.^ 

servants.      The    majority  of  the  court  ler  v.  Androscoggin  B.  Co.    (1873)    62 

said  that,  should  such  a  necessity  arise,  Me.  463,   16  Am.  Rep.   492;    ColKer  y. 

the  other  servants  had  a  right  to  assume  Steinhart  (1875)   51  Gal.  119;  Boyce  v. 

that  they  would  be   informed    of    that  Fitzpatrick  (1881)  80  Ind.  527;  Bogard 

fact,  or  at  least  be  given  a  reasonable  v.  Louisville,  E.  &  St.  L.  R.  Co.   (1884) 

opportunity   to   learn   it,    before    being  100  Ind.  491;   Lake  Shore  &  M.  8.  R. 

placed  in  a  perilous  position.     Ross,  J.,  Go.  v.  Stupak   (1886)    108  Ind.  1,  8  N. 

dissented  on  the  ground  that  the  ma-  E.    630;    Albro   v.   Agawam   Canal   Co. 

jority  of  the  court  confused  the  terms  (1850)    6  Gush.  75;  Dow  v.  Kansas  P. 

"inexperienced"    and    "incompetent,"  as  R.  Co.   (1871)   8  Kan.  642;  Pilkinton  v. 

a  servant  may  be  inexperienced,  and  yet  Chilf,  C.  d  S.  F.  R.  Co.   (1888)   70  Tex. 

not  incompetent.  226,  7  S.  W.  805;  Kindel  v.  Hall  (1896) 

^Brickner    v.    New    York    C.    B.    Co.  8  Golo.  App.  63,  44  Pac.   781;    McDer- 

(1870)  2  Lans.  506.  mott  v.  Paaific  R.   Co.    (1860)    30  Mo. 

*  T'oss  v.  Delaware,  L.  &   W.  R.   Co.  115;    Southujest    Yi/rginia   Improv.    Co. 

(1898)    62  N.  J.  L.  59,  41    Atl.    224;  v.  Andrew    (1889)    86  Va.  270,  9  S.  B. 

Chandler  v.  Atlantic  Coast  Electric  R.  1015;  Kersey  v.  Kansas  City,  St,  J.  d 

Co.  (1898)  61  N.  J.  L.  380,  39  Atl.  674;  C.    B.    R.    Co.    (1883)     79    Mo.    362; 

Ball    V.    Bedford  Quarries   Co.    ( 1901 )  Norfolk  &  W.  R.  Co.  v.  Phillips  ( 1902 ) 

156  Ind.  460,  60  N.  E.  149.  100  Va.  362,  41   S.  E.   726. 

A  petition  alleging  that  the  employ-        6  Ingram  v.  Hilton  &  D.  Lumber  Co. 

ment  of  a  fellow  servant    was    careless  (1899)   108  Ga.  194,  33  S.  E.  961. 
and    negligent,    and     that,     in     conse-       In  Ga/yzer  v.  Taylor  (1857)   10  Gray, 

quence  thereof,  an  incompetent  servant  274,  277,  69  Am.  Dec.  317,  the  follow- 

was  taken   into   the  company's   service,  ing  instruction  was  held  correct:  "It  is 

who  caused  the  injury  by  his  incompe-  contended  that  the  defendant  was  neg- 

tency,  is  a  sufficient  allegation  of  negli-  ligent  in   the  selection   of  an   incompe- 

gence    in    his    employment.      Galveston  tent  engineer,  and  negligent  in  contin- 

Rope  &  Twine  Co.  v.  Burkett   (1893)   2  uing  him  in  his  employment.    There  are 

Tex.  Civ.  App.  308,  21  S.  W.  958.  two  inquiries  here:  1.  Was  the  engineer 

A  complaint  is  sufficient  which  competent  or  incompetent?  2.  If  he 
charges  the  death  of  the  baggage  master  was  not,  had  the  master  reason  to  know 
through  the  act  of  the  conductor,  al-  it?  If  he  had  reason,  and  if  he  know- 
leging  that  he  was  not  a  careful,  skilful  ingly,  or  having  good  reason  to  know, 
and  attentive  conductor  for  a  passenger  and  without  due  care  and  prudence,  em- 
train,  which  was  known  to  defendant,  ployed  or  continued  in  his  employment 
and  that  the  death  of  plaintiff's  intes-  sucli  incompetent  person,  and  the  acci- 
tate  was  caused  by  such  conductor's  dent  happened  or  injury  arose  by  rea- 
negligence.  Kerlin  v.  Chicago,  P.  &  St.  son  of  such  incompetency,  and  the 
L.  R.  Co.  (1892)  50  Ted.  185.  plaintiff  has  satisfied  you  of  this,  the 

6  Indiana,  B.  &  W.  R.  Co.  v.  Dailey  burden  being  on  him,  he  is  entitled  to 

(1886)  110  Ind.  75,  10  N.  E.  631;  Law-  recover.    If  he  was  not  negligent  in  this 
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Any  charge  is  erroneous  which  does  not  distinguish  clearly  be- 
tween the  liability  of  the  defendant  by  reason  of  negligence  in  the 
furnishing  of  proper  apparatus  or  in  the  employment  of  competent 
coservants,  and  his  nonliability  for  a  want  of  proper  care  on  the  part 
of  the  fellow  servant  at  the  time  of  the  accident.' 

The  defendant  is  not  entitled  to  an  unqualified  instruction  that  the 
plaintiff  cannot  recover  if  he  was  injured  by  his  own  carelessness  or 
that  of  his  fellow  servants.' 

1081.  [179]  Standard  of  care  obligatory  upon  the  master  in  regard 
to  the  selection  of  his  servants. —  As  in  the  case  of  the  other  agencies 
of  the  master's  biisiness,  the  question  whether  he  has  performed  his 
duty  with  respect  to  the  employment  of  servants  is  sometimes  consid- 
ered with  reference  to  the  general  standard  furnished  by  the  supposed 
conduct  of  a  man  of  average  prudence  and  intelligence  under  the  cir- 
cumstances, and  sometimes  with  reference  to  the  actual  qualifications 
of  the  servant  hired. 

The  former  point  of  view  is  apparent  in  the  doctrine  that  an  em- 
ployer is  in  no  case  held  to  an  undertaking  to  select  absolutely  com- 
petent and  careful  servants.  The  rule  requires  of  him  no  more  than 
the  exercise  of  reasonable  care  in  either  case, — such  care  only  as  men 
of  reasonable  and  ordinary  prudence  exercise, — and,  when  he  has 
complied  with  this  requirement,  he  cannot  be  held  responsible  for  in- 
juries which  result  from  the  incompetency  of  the  servants  so  se- 
lected.^ 

respect,  or  had  not  reason  to  know  of  Troesch  (1873)  68  111.  545,  18  Am.  Rep. 

this  incompetency,   and  the   injury  did  578. 

not  arise  from  incompetency,  he  is  not        The  phrase  "reasonable  care"  also  oc- 

liable   on   this  ground.     If   it  was   the  curs  in  Wright  v.  'New  York  C.  R.  Co. 

careless  act  of  an  incompetent  engineer,  (1858)  28  Barb.  80;  Chicago  &  G.  E.  B. 

negligently  and  knowingly  employed  by  Co.   v.   Harney    (1867)    28   Ind.   28,   92 

the   defendant,   he   would   be   liable;    if  Am.  Dec.  282;   Rogers  v.  Ludlow   Mfg. 

it  was  the  careless  act  of  a  competent  Co.   (1887)   144  Mass.  198,  59  Am.  Rep. 

engineer,   he   would   not   be   liable."  68,   11  N.  E.   77;    Webster  Mfg.  Co.  v. 

1  Houston  &   T.   C.   R.   Co.   v.   Willie  Schmidt    (1897)    77   111.  App.  49;    Wil- 

(1880)    53  Tex.  318.  37  Am.  Rep.  756.  '''^"^   v.   American   Bridge   Co.    (1909) 

i>  International  £  O.  N.  R.  Co.  v.  Cook  l^O.^ed.  118;  AtcMson  &  E   Bridge  Go 

(1897)   16  Tex    Civ   Ant)    386   41  S   W  ^-  ■^^'•"^    <^^^^'   ^^  ^^"-  ^^'  ^  ^■^■^■ 

aat  (N.S.)     682,    80    Pac.    18;    Kronser    v. 

riT  7,     .7        m  r.     7    r    ^    J?  Spencer-Kellogg   Co.    (1910)    109  Minn. 

I  Holland  v.  Tennessee  Coal,  I.  &  R.  ^q^,  124  N.  W.  6;  Roberts  v.  Virginia- 
Co.  (1890)  91  Ala.  444,  12  L.R.A.  232,  Carolina  Chemical  Co.  (1909)  84  S.  C. 
8  So.  524.  283,  66  S.  E.  298. 

"The    extent    of    the    undertaking    is        The    phrase    "reasonable    care,    pru- 

that  the  company  will  exercise  reason-  dence,   and  discretion"  is  used  in  Nor- 

able    care   in   the    selection   of   an   em-  folk  &  W.  R.  Co.  v.  Nuekols  (1895)   91 

ployee,  and,  if  his  incompetency  is  dis-  Va.  193,  21  S.  E.  342. 
covered,   it  will   dismiss   him  from  its       "The  duty  of  a  railway  corporation 

service."    Columbus,  C.  &  I.  C.  R.  Co.  V.  is   to   exercise    due,    that   is,   ordinary, 
M.  &  S.  Vol.  III.— 180. 
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The  latter  point  of  view  is  observable  in  the  statements  that  the 
master  is  bound  to  provide  servants  that  are  "fit  and  competent,"  * 
"efficient,"  ^  "of  competent  skill  and  prudence,"  *  but  not  "absolutely 
competent  and  careful  servants."  * 

A  blending  of  these  two  conceptions  produces  the  more  complete 
formula  that  a  master  is  bound  to  exercise  reasonable  or  ordinary 
care  in  the  selection  and  retention  of  sufficient  and  competent  serv- 
ants.® In  instructing  a  jury,  this  extended  form  of  statement  should 
always  be  used;  for  otherwise  the  jury  might  be  led  to  suppose  that 

care,   in  the  selection  and  employment  In   Alabama   &   F.  R.   Co.   v.   Waller 

of  its  servants   and  agents,   having  re-  (1872)    48   Ala.   459,   it  vi'as   said  that 

speot  to  their  particular  duties  and  re-  the  master  was  bound  to  use   "due  or 

sponsibilities,  and  the  consequences  tliat  reasonable"  care  and  diligence,  the  exer- 

may    result   from   their   want    of    com-  cise    of    "ordinary"    care   and    diligence 

petence,    skill,    or    care    in    the    perfor-  not  being  sufficient  to  absolve  him  from 

mance  of  their  duties."    Baulec  v.  'Neto  liability.      But    the    ruling    suggests    a 

York  &  3.  R.  Co.   (1874)  59  N.  Y.  356,  distinction  which  does  not  seem  to  be 

17  Am.  Rep.  325.  warranted  by  the  authorities. 

The   phrase   "ordinary   care"   is   also  In  Sizer  v.  Syracuse,  B.  &  N.  Y.  R. 

used   in  Lind/vall  v.  Woods    (1891)    44  Co.    (1872)    7  Lans.  67,  the  expression 

Fed.  855;  Ex  parte  Johnson   (1883)   19  "highest  care"  was  used,  but  this  was 

S.    C.   492;    Matthews   v.   Bull    (1897)  obiter;  and  is,  in  any  case,  too  strong, 

—  Cal.  — ,  47  Pac.  773;  Peters  v.  South-  as  the  above  authorities  show. 

era  P.  Co.   (1911)   160  Cal.  48,  116  Pac.  It  is  error  to  charge  that  a  servant 

400;   Staunton  Coal  Co.  v.  Bub   (1905)  cannot  recover  for  injuries  due  to  the 

119  111.  App.  278,  judgment  affirmed  in  incompetency   of   a  fellow   servant,   un- 

(1905)  218  111.  125,  75  N.  E.  770;  Long-  less   the  master   was   grossly   negligent 

pre  V.  Big  Blackfoot   Mill.  Co.    (1909)  in   failing   to   furnish    competent   serv- 

38  Mont.   99,  99  Pac.   131;    Monson  v.  ants.     Lawton   Sand  ds   Supply   Co.   v. 

La  France  Copper  Co.   (1909)   39  Mont.  Stone    (1911)    143  Ky.  652,   137  S.  W. 

50,  133  Am.  St.  Rep.  549,  101  Pac.  243;  221. 

ElPaso&8.W.R.Go.-v.Sm,ith{W(i%)  ^  Ardesco   Oil   Co.   v.    Qibson    (1869) 

50  Tex.  Civ.  App.  10,   108  S.  W.  988;  63  Pa.  146. 

Missouri,  K.  &  T.  R.  Co.  y.  Day  (IQll)  s  Norfolk    &    W.    R.    Go.    v.    Ampey 

—  Tex.  — ,   34   L.R.A.(N.S.)    Ill,   136  (1896)    93  Va.  108,  25  S.  E.  226    (not 
S.  W.  435.  error  to  substitute  this  word  for  "com- 

In  Ohio  &  M.  R.  Co.  v.  Collarn  (1881)  petent"  in  an  instruction). 

73  Ind.  261,  38  Am.  Rep.  134,  the  two  i  Wonder  v.   BaUimore   d   0.   R.   Co. 

adjectives,  "reasonable"  and  "ordinary,"  (1870)    32   Md.   411,   3   Am.   Rep.   143. 

are  coupled  together.  5  Holland  v.  Tennessee  Coal,  I.  &  R. 

The   phrase   "due    diligence"    is   used  Co.    (1890)   91  Ala.  444,  12  L.R.A.  232 

in  Walls  v.  People's  R.  Co.    (1911)   —  8  So.  524. 

Del.  Super.  — ,  80  Atl.  355.  e  Matthews   v.    Bull    (1897)    —   CaL 

In   Merchants'   &   M.   Transp.    Go.   v.  —,  47  Pac.  773.     For  similar  language. 

State   (1908)    108  Md.  564,  70  Atl.  413,  see  Rogers  v.  Ludlow  Mfg.  Co.    (1887) 

the   phrase   "due   and   reasonable   care"  144  Mass.  198,  59  Am.  Rep.  68,  11  N. 

is   used.  E.    77;     Tonnesen    v.    Ross    (1890)     58 

The  duty  of  the  master  is  to  exercise  Hun,  415,  12  N.  Y.  Supp.  150;   Thomp- 

ordinary   prudence   in   the   selection   of  son  v.  Ross   (1890)   35  N.  Y.  S.  R.  271 

his  servants,  in  order  to  ascertain  that  12  N.  Y.  Supp.  151   (same  facts)  ;  Lam,- 

they  are  competent  to  perform  the  work  ing  v.  New  York  C.  R.  Co.    (1872)    49 

to  which  they  are  to  be  assigned.    Beers  N.  Y.  521,  10  Am.  Rep.  417 ;  Brown  v. 

V.  Isaac  Prouty  Co.    (1908)    200  Mass.  The  D.  S.   Cage    (1872)    1  Woods    40l" 

19,   20   L.R.A.(N.S.)    39,    128   Am.   St.  Fed.  Gas.  No.  2,002. 
Rep.  374,  85  N.  E.  864. 
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the  master  was  an  insurer  of  the  servant's  competency.'  Compare 
the  similar  doctrine  in  the  case  of  other  agencies,  §  920,  ante. 

[It  has  been  held  that  ordinary  care  in  the  selection  and  retention 
of  servants  and  agents  implies  that  degree  of  diligence  and  precaution 
vehich  the  exigencies  of  the  particular  service  reasonably  require.^] 

1082.  [180]  Unitness  injurious  to  the  unfit  servant  himself. — 
In  most  instances  the  injured  party  is  a  coemployee  of  the  servant 
whose  unfitness  is  complained  of.  But  such  unfitness  may  conceiv- 
ably create  a  cause  of  action  in  favor  of  the  unfit  servant  himself. 
The  reason  why  recovery  on  this  ground  is  so  rarely  sought  is  doubt- 
less that,  in  the  nature  of  the  case,  the  unfit  servant  is  almost  always 
aware  of  his  unfitness.  The  effect  of  his  knowledge  is  to  bring  the  sit- 
uation within  the  scope  of  the  principle  that,  if  a  person  of  apparently 
full  age  and  complete  understanding  undertakes  certain  duties,  he  is 
presumed  to  appreciate  and  accept  the  risks  incident  to  those  duties.'' 
Or,  from  another  standpoint,  he  may  be  regarded  as  being  guilty  of 


1  Lewis  V.  Emery  (1896)  108  Mich. 
641,  66  N.  W.  569  (condemning  a 
charge  that  "the  law  imposes  upon 
every  man  that  runs  a  sawmill  the 
duty  to  employ  reasonahly  skilful  em- 
ployees") ;  Oulf,  C.  &  8.  F.  R.  Co.  V. 
Schwabhe  (1892)  1  Tex.  Civ.  App.  573, 
21  S.  W.  706  (disapproving  the  state- 
ment that  a  railway  company  is  bound 
to  "furnish  competent  and  qualified  men 
to  handle  its  engines  and  trains" ) . 

8  Wabash  R.  Co.  v.  MoDaniels  (1882) 
107  U.  S.  454,  27  L.  ed.  605,  2  Sup. 
Ct.  Eep.  932;  Pittsburgh  R.  Co.  v. 
Thomas  (1909)  98  0.  C.  A.  437,  174 
Fed.  591;  Still  v.  San  Francisco  &  N. 
W.  R.  Co.  (1909)  154  Cal.  559,  20 
L.R.A.(N.S.)  322,  129  Am.  St.  Eep. 
177,  98  Pac.  672;  Illinois  C.  R.  Co.  v. 
SmiesnA  (1902)  104  111.  App.  194; 
Smith  V.  Chicago,  P.  &  St.  L.  R.  Co. 
(1908)  143  111.  App.  128,  affirmed  in 
236  111.  369,  86  N.  E.  150;  Seewald  v. 
Harding  Lumber  Co.  (1908)  49  Wash. 
655,  96  Pac.  221. 

"Owing  to  the  responsible  duties 
which  engineers  in  charge  of  railway 
trains  perform,  and  the  fact  that  many 
lives  and  much  valuable  property  de- 
pend upon  their  being  prudent,  alert, 
ever  mindful  of  their  orders,  and  not 
given  to  fits  of  abstraction,  railroad 
companies  ought  to  keep  a  close  watch 
on  the  habits  and  mental  peculiarities 
of  the  persons  whom  they  employ  in 
such  responsible  positions.     This  is  ex- 


acting from  them  nothing  more  than 
the  exercise  of  ordinary  care  in  the 
selection  of  that  class  of  employees, 
when  the  responsible  nature  of  the 
duties  which  they  perform,  and  the  con- 
sequences that  may  result  from  a  slight 
mistake,  which  in  other  employments 
would  be  trivial,  is  taken  into  account." 
Southern  P.  Co.  v.  Huntsman  (1902) 
55  C.  C.  A.  366,  118  Fed.  412. 

1  Accordingly,  an  employer  who  is 
hiring  a  man  twenty  years  of  age  is 
not  bound  to  examine  him  as  to  his 
experience  and  capacity  with  a  view 
to  ascertaining  whether  he  needs  in- 
struction as  to  the  dangers  of  the  work. 
O'Neal  V.  Chicago  &  I.  Coal  R.  Co. 
(1892)  132  Ind.  110,  31  N.  E.  669.  See 
also,  to  a  like  effect,  Pittsburgh,  C.  & 
St.  L.  R.  Co.  V.  Adam^  (1886)  105  Ind. 
151,  5  N.  E.  187. 

A  servant  not  hired  for  any  special 
duties,  who  is  directed  to  couple  two 
cars,  and  receives  an  injury  because 
he  undertakes  to  do  this  on  the  inside 
of  a  curve,  cannot  recover  damages  on 
the  theory  that  he  was  unskilled  in  such 
work,  where  there  is  no  evidence  that 
his  want  of  skill  was  known  to  the 
master  or  the  master's  representative. 
Whittaker  v.  Coombs  (1884)  14  111. 
App.  498. 

Crowley  v.  Appleton  (1888)  148 
Mass.  98,  18  N.  E.  675,  was  an  action 
to  recover  for  personal  injuries  oc- 
casioned  to   the   plaintiff,  while   in  the 
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contributory  negligence  in  undertaking  work  for  which  he  knows  him- 
self to  be  unfitted,*  especially  where  his  culpability  takes  the  form  of 
an  omission  to  inform  the  master  of  his  unfitness.'  But  if  this  ele- 
ment of  the  incompetent  servant's  knowledge  be  abstracted,  his  right 
to  recover  for  injuries  received  by  himself  is  indisputable,  the  situa- 
tion being  essentially  the  same  as  where  a  servant,  without  being 
taken  outside  the  scope  of  the  duties  defined  by  his  contract  (see  chap- 
ter Lviii.,  post),  is  assigned  to  work  which  is  beyond  his  capacity,  or 
which  exposes  him  to  unusual  perils  by  reason  of  some  physical  or 
mental  defect.*  Most  of  the  cases  under  this  head  relate  to  the  mas- 
ter's liability  for  the  employment  of  minors.     See  §§  912-914,  ante. 

B.    ClECUMSTANCES    BEAOJING    tTPON    THE    QUESTION    OF    A    SEBVANt's 

COMPETENCY. 


1083.   [181]  Generally.— The  first  step  in  the  establishment  of  the 
plaintiff's  case  is  to  adduce  sufficient  evidence  that  the  coservant  whose 


defendant's  employ,  by  being  placed  by 
him  in  a  position  of  peculiar  danger. 
Evidence  was  given  that  the  plaintiff 
vf&a  subject  to  epileptic  fits,  and  was 
ignorant  of  the  fact.  The  judge,  after 
-instructing  the  jury  that  the  plaintiff 
must  show  that  he  was  subject  to  such 
fits,  that  he  did  not  know  this,  that 
the  defendant  did,  and  further,  that  the 
defendant  "knew  or  had  cause  to  know 
that  plaintiff  did  not  know  anything 
about  it,"  amplified  the.  last  clause, 
stating  that,  whether  the  defendant 
knew  that  the  plaintiff  was  ignorant  of 
his  malady  might  be  proved  by  circum- 
stantial, as  well  as  by  direct,  evidence. 
The  plaintiff  excepted  to  this  statement, 
and,  without  asking  for  any  instruction 
as  to  the  defendant's  duty,  if  only  he 
"had  cause  to  know"  the  plaintiff's  ig- 
norance, requested  an  instruction  mak- 
ing the  defendant  responsible  if  the 
plaintiff  was  ignorant  of,  and  the  de- 
fendant was  acquainted  with,  the  mal- 
ady, without  regard  to  the  inquiry  as 
to  whether  the  defendant  knew  or  had 
cause  to  know  the  plaintiff's  ignorance. 
Held,  that  the  instruction  as  given  was 
correct,  and  that  the  one  requested  was 
properly  refused. 

In  Parlin  v.  Finfrouck  ( 1895 )  65  111. 
App.  174,  it  was  held  that  the  owner 
of  a  blast  furnace  is  not  liable  for  in- 
juries to  an  employee  from  the  inhala- 
tion  of   gas   not   sufficient   in  quantity 


to  affect  an  ordinary  man,  because  the 
lungs  of  such  employee  were  over-sen- 
sitive from  previous  illness,  where  his 
employer  had  no  reason  to  suppose  that 
he  was  not  sufficiently  strong  to  endure 
the  gas  without  risk. 

8  It  is  laid  down  that  by  applying 
for  work,  a  servant  holds  himself  out 
as  possessing  competent  knowledge  and 
skill,  and  that,  if  these  qualifications 
are  lacking,  any  injury  which  results 
from  his  unfitness  is  to  be  attributed 
to  his  own  fault.  Huber  v.  Jackson  <t 
S.  Go.  (1895)  1  Marv.  (Del.)  374,  41 
Atl.  42. 

^Whittaker  v.  Coombs  (1884)  14  111. 
App.  498. 

*  The  act  of  a  foreman  in  directing 
a  common  laborer  employed  to  break 
stone  and  drill  holes,  to  draw  a  charge 
from  a  blast,  without  ascertaining  what 
his  knowledge  or  experience  is,  con- 
stitutes negligence.  Vitto  v.  Farley 
(1895)  15  Misc.  153,  36  N.  Y.  Supp. 
1105.  And  see  Warren  Vehicle  Stock 
Co.  V.  Siggs  (1909)  91  Ark.  102,  120 
S.  W.  412;  Lusignan  v.  Niolwlls  Chem- 
ical Co.  (1909)  Rap.  Jud.  Quebec  35 
C.  S.  543. 

If  a  servant's  mind  is  so  impaired  by 
epileptic  fits  that  he  could  not  and  did 
not  realize  and  appreciate  the  danger 
incident  to  the  work  of  gluing  barrels 
which  he  was  directed  to  perform  by  the 
master,  who  had  knowledge  of  the  serv- 
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negligence  caused  the  injury  was  unfit  for  the  duties  assigned  to  him. 
In  the  absence  of  evidence  tending  to  prove  that  the  employee  whose 
retention  is  alleged  to  be  culpable  had  ever  shown  any  lack  of  skill 
or  efficiency  in  the  performance  of  his  duties  before  the  accident  oc- 
curred in  which  the  plaintiff  was  hurt,  a  nonsuit  is  properly  granted.^ 

Incompetency  connotes  the  converse  of  reliability  in  "all  that  is 
essential  to  make  up  a  reasonably  safe  person,  considering  the  nature 
of  the  work  and  the  general  safety  of  those  who  are  required  to  asso- 
ciate with  such  person  in  the  general  employment."  ^ 

The  servant  should  be  discharged  for  the  same  measure  of  negli- 
gence which  would  have  unfitted  him  for  the  original  employment.' 

The  question  whether  the  delinquent  servant  was  competent  for 
the  duties  he  was  performing  when  the  accident  occurred  must  be 
determined  with  reference  to  that  time,  and  not  to  the  time  when  he 
first  assumed  the  duties.* 


ant's  condition,  then  the  master  is 
guilty  of  actionable  negligence  in  as- 
signing him  to  that  work.  &oss  v. 
Eentuoky  Ref.  Go.  (1910)  137  Ky.  398, 
125  S.  W.  1061. 

1  Curran  v.  Merchants'  Mfg.  Co. 
(1881)  130  Mass.  374,  39  Am.  Rep. 
457;  Reese  v.  Biddle  (1886)  112  Pa. 
72,  3  Atl.  813;  Dysart  v.  Kansas  City, 
Ft.  S.  &  M.  R.  Co.  (1898)  145  Mo.  83, 
46  S.  W.  751.  See  also  chapter  xliii. 
B,  ante-. 

2  Maitland  v.  Gilbert  Paper  Co. 
(1897)  97  Wis.  476,  72  N.  W.  1124; 
Still  V.  San  Francisco  &  N.  W.  R.  Co. 
(1909)  154  Cal.  559,  20  L.R.A.(N.S.) 
322,  129  Am.  St.  Rep.  177,  98  Pac. 
672. 

That  the  master  is  not  absolved  by 
the  mere  fact  that  the  servant  hired 
was  careful  and  prudent,  vphere,  as  a 
matter  of  fact,  he  was  unable  to  per- 
form his  duties  properly  owing  to  his 
ignorance  and  want  of  skill,  and  the 
injury  resulted  from  that  incompetency, 
was  long  ago  settled  in  Wright  v.  New 
York  C.  R.  Go.  (1858)  28  Barb.  80, 
and  does  not  seem  to  have  been  since 
disputed. 

It  has  recently  been  laid  down  that 
a  master  may  be  liable  to  a  servant 
by  reason  of  the  unfitness  and  incom- 
petency of  an  engineer,  although  the 
latter  exercises  extreme  care  within  the 
limitation  of  his  knowledge.  Nofsinger 
V.  Goldman  (1898)  122  Cal.  609,  55 
Pac.  425. 

8  Harper  v.  IndMma/polis  &  St.  L.  R. 


Co.  (1869)  44  Mo.  488,  holding  erro- 
neous an  instruction  that,  if  the  serv- 
ant employed  by  the  defendant  was 
competent  at  the  time  of  the  original 
employment,  then  defendant  would  not 
be  liable  for  his  negligent  acts  unless 
his  subsequent  negligence  was  known 
to  his  employer,  and  was  also  "gross" 
in  its  character. 

Under  ordinary  circumstances  a  mas- 
ter is  allowed  a  reasonable  time  to  dis- 
charge the  servant  after  his  inefficiency 
has  become  known.  Lahe  Shore  <£  M. 
8.  R.  Co.  V.  Stupak  (1889)  123  Ind. 
210,  23  N.  E.  246  (finding  that  defend- 
ant knew  of  servant's  careless  habits 
the  day  before  the  accident  does  not 
warrant  entry  of  judgment  that  mas- 
ter's retention  of  him  was  negligent ) . 
This  ruling  was  made  the  basis  of  a 
later  decision,  that  a  special  verdict, 
including  a  finding  that  the  master 
knew  of  the  servant's  unfitness  before 
the  accident,  but  not  stating  how  long 
before  the  accident  that  knowledge  was 
acquired,  does  not  warrant  the  entry 
of  a  judgment  for  the  plaintiff.  Louis- 
ville, N.  A.  &  G.  R.  Co.  V.  Breedlove 
(1894)   10  Ind.  App.  657,  38  N.  E.  357. 

*  The  unfitness  of  the  servant  to  act 
as  switchman  where,  for  three  months 
previous  to  the  injury,  he  had  had  ex- 
clusive control  of  the  switches  for 
twelve  hours  every  day,  and,  so  far  as 
the  evidence  discloses,  he  had  performed 
this  duty  to  the  satisfaction  of  the 
company,  and  without  fault  or  neglect 
on  his  part,  is  denied  in  Harvey  v.  New 
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Whether  a  servant  is  competent  for  the  duties  assigned  to  him  is 
primarily  a  question  for  the  jury.* 

1084.  [182]  Bodily  qualities.—  (See  also  §  1100,  post)— A.  serv- 
ant's unfitness  may  be  inferred  where  he  is  of  insufficient  size  and 
strength  for  the  duties  to  be  performed/  or  is  maimed/  or  has  de- 
fective sight/  or  is  deaf/  or  is  too  old  for  the  duty  assigned  to  him/ 
or  is  afficted  with  some  serious  malady.^ 


York  0.  &  R.  B.  R.  Go.   (1882)   88  N. 
Y.  481. 

Evidence  that  the  delinquent  servant 
was  not  competent  to  take  charge  of 
an  engine  Ave  years  before  the  accident 
is  irrelevant.  East  Tennessee,  V.  &  0. 
R.  Co.  V.  McKmey  (1886;  Tenn.)  1  S. 
W.  500. 

A  verdict  for  the  plaintiff  should  be 
set  aside  where  the  only  evidence  that 
the  delinquent  servant  was  addicted  to 
intemperate  habits  referred  to  a  period 
four  years  previous  to  the  accident. 
Zummalt  v.  Chicago  &  A.  R.  Co.  ( 1889 ) 
35   Mo.   App.   661. 

But  evidence,  it  has  been  held,  tend- 
ing to  show  the  servant's  accustomed 
disobedience  of  orders  and  habitual 
drunkenness,  and  his  reputation  for 
unfitness,  is  competent,  though  it  re- 
lates to  a  time  two  years  before  the 
accident.  Huntington  &  B.  T.  Mountain 
R.  &  Coal  Co.  V.  Decker  (1876)  82  Pa. 
119.  No  reasons  are  assigned  for  this 
decision,  which  scarcely  seems  recon- 
cilable with  the  decisions  just  cited. 

5  Devine  v.  Tarrytown  &  I.  Union  Gas- 
light Co.  (1880)  22  Hun,  26;  Pagels 
V.  Meyer  (1899)  88  111.  App.  169; 
Weister  Mfg.  Co.  v.  Schmidt  (1898) 
77  111.  App.  49;  Scott  V.  Utah  Consol. 
Min.  &  Mill.  Go.  (1899)  18  Utah,  486, 
56   Pac.   305. 

1  Hunter  v.  Kansas  City  <&  M.  R.  d 
Bridge  Co.  (1898)  29  C.  C.  A.  206,  54 
U.  S.  App.  653,  85  Fed.  379. 

2  The  incapacity  of  a  yard  master, 
charged  with  the  duty  of  having  cars 
needing  repairs  run  in  upon  repair 
tracks,  to  discharge  such  duty  in  per- 
son, may  be  inferred  from  the  fact  that 
he  had  only  one  arm.  Louisville  d  N. 
R.  Co.  V.  Davis  (1890)  91  Ala.  487,  8 
So.  552. 

8  Whether  a  motorman  on  a  street  car 
is  incompetent  is  a  question  for  the 
jury,  where,  on  the  one  hand,  he  him- 
self testifies  that  his  eyesight  was  de- 
fective, and  that  he  often  passed  people 
on  the  street  without  recognizing  them; 


and,  on  the  other  hand,  the  evidence 
generally  goes  to  show  that  he  was  not 
unfit  for  his  duties.  Irwin  v.  Brooklyn 
Heights  R.  Co.  (1901)  59  App.  Div. 
95,  69  N.  Y.  Supp.  80. 

Where  the  incompetency  relied  upon 
is  the  old  age  and  defective  vision  of 
an  engineer,  and  his  ignorance  of  the 
road,  it  is  error  to  admit  evidence  go- 
ing to  show  that,  after  the  accident 
complained  of  had  occurred,  he  ran  his 
train  a  distance  of  several  miles  with- 
out a  brakeman,  and  ditched  his  engine. 
Such  evidence  may  show  negligence 
after  the  accident,  but  is  not  proof  of 
the  alleged  defects.  Ransier  v.  Min- 
neapolis &  St.  L.  R.  Co.  ( 1883 )  30  Minn. 
215,  14  N.  W.  883. 

The  fact  that  a  person  is  nearsighted 
does  not  necessarily  render  him  incom- 
petent to  be  engineer  of  a  locomotive, 
if  he  can  see  with  glasses,  and  uses 
them.  Texas  &  P.  R.  Co.  v.  Harrington 
(1884)  62  Tex.  597. 

*It  is  not  negligence  to  employ,  for 
the  purpose  of  testing  a  boiler  for 
broken  stay  bolts,  an  inspector  who  is 
partly  deaf  in  one  ear,  but  whose  hear- 
ing is  good  enough  to  determine  whether 
a  bolt  struck  with  a  hammer  is  sound 
or  broken.  Chicago  &  A.  R.  Co.  v.  Du 
Bois   (1896)   65  111.  App.  142. 

6  Harvey  v.  'Sew  York  G.  &  H.  R.  R. 
Co.  (1882)  88  N.  Y.  481,  where  the 
court  remarked  upon  the  fact  of  a 
switchman's  being  only  fifty-six  years 
old  as  one  which  was  favorable  to  the 
master.     See  also  note  3,  supra. 

6  A  brakeman  who  is  subject  to 
epileptic  fits  is  not  competent  for  his 
position.  Baird  v.  New  York  G.  &  H. 
R.  R.  Co.  (1901)  64  App.  Div.  14,  71 
N.  Y.  Supp.  734,  affirmed  in  (1902) 
172  N.  Y.  6.37,  65  N.  E.  1113. 

It  is  a  questtion  for  the  jury  whether 
a  servant  subject  to  epileptic  fits  is 
competent  to  be  charged  with  the  duty 
of  rolling  telephone  poles  from  a  large 
pile  near  which  other  servants  are  at 
work.     Tucker  v.  Missouri  &  E.  Teleph. 
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That  the  appearance  and  manner  of  the  servant  while  testifying 
do  not  constitute  circumstances  from  which,  apart  from  other  evi- 
dence, a  jury  ought  to  be  allowed  to  infer  that  he  was  unfit  for  his 
duties,  is  a  rule  no  less  confoi-mable  to  principle  than  to  authority.'' 
But  it  can  scarcely  be  denied  that  a  considerable  risk  of  injustice  may 
be  the  result  of  recognizing  the  competency  of  such  evidence,  even  to 
the  qualified  extent  of  allowing  it  to  be  given  to  the  jury  when  sup- 
ported by  corroborative  testimony.  Men  who,  as  employees,  may  be 
perfectly  ejBBcient,  often  appear  to  great  disadvantage  as  witnesses, 
when  under  the  influence  of  the  nervous  embarrassment  which  is  apt 
to  be  produced  in  a  greater  or  less  degree  by  the  unfamiliar  sur- 
roundings of  a  courtroom.  At  the  very  most,  it  is  submitted,  a  jury 
should  not  be  allowed  to  draw  any  conclusions  from  their  view  of  a 
witness,  except  in  the  most  extreme  cases  of  glaring  mental  and  phy- 
sical defects  which  any  reasonable  person  would  concede  to  be  incom- 
patible with  eificiency.  But  even  in  these  cases,  it  would,  upon  gen- 
eral principles,  be  necessary  to  show  by  independent  testimony  that 
the  defects  existed  at  the  time  of  the  accident.  It  is  difficult,  there- 
fore, to  see  why,  if  that  testimony  must  ultimately  be  relied  upon, 
the  jury  should  be  permitted  at  all  to  consider  the  demeanor  and  ap- 
pearance of  the  delinquent  servant  on  the  witness  stand.  The  pres- 
ent writer  ventures  to  think  that  the  obvious  perils  of  the  doctrine 

Co.    (1908)    132  Mo.  App.   418,   112   S.        InPeasleev.FitchhurghR.  Co.  {1890) 

W.  6.  152   Mass.    155,    25   N.    E.    71,    it   was 

1  In  Corson  V.  Maine  0.  R.  Go.  (1884)  argued  that  the  jury  had  a  right  to 
76  Me.  244,  the  court  held  that  if  the  determine  from  the  appearance  of  a 
jury  undertook  to  decide  that  a  person  witness  that  he  was  so  manifestly  in- 
was  unfit  to  be  employed  as  a.  brakeman  competent  that  the  defendant  was  negli- 
on  account  of  what  they  saw,  or  sup-  gent  in  employing  him  as  engineer. 
posed  they  saw  or  could  read,  in  his  The  court  said  there  was  nothing  in  the 
face  and  manner  while  testifying  before  exceptions  to  show  that  there  was  any- 
them  as  a  witness,  they  fell  into  a  thing  in  his  appearance  that  would  jus- 
very  grave  error,  and  said:  "As  well  tify  such  an  inference,  and  that  it  could 
might  a  jury  find  a  man  guilty  of  mur-  not  be  presumed  that  there  was.  Keith 
der  because,  in  their  opinion,  they  could  v.  New  Haven  &  N.  Co.  (1885)  140 
see  guilt  in  his  face.  The  law  does  not  Mass.  175,  3  N.  E.  28,  was  distinguished 
recognize  physiognomy  as  an  art  or  on  the  ground  that  there  was  other  evi- 
science  sufficiently  reliable  to  found  a  dence  of  incompetency  in  that  case, 
verdict  upon, — not  even  against  a  rail-  while  in  the  case  at  bar  the  only  evi- 
road  corporation."  dence   of   incompetency  was  the   single 

In   Keith  v.    New   Haven   &    N.    Co.  act  of  negligence. 
(1885)    140  Mass.  175,  3  N.  E.  28,  the        A   jury   cannot   decide   a,   person   un- 

eourt  declined  to  rule  that  the  appear-  fit   for   his   employment   on   account  of 

ance  and  conduct  of  a  car  inspector  in  what  they  see,  or  suppose  they  see,  or 

the  presence  of  a  jury,  when  considered  can  read,  in  his  face  and  manner  while 

together  with   other  testimony  tending  testifying   before    them.      Wilkinson    \. 

to    show   his    unfitness,    might    not    be  Kanawha  &  H.  Coal  d  Coke  Co.  { 1908 ) 

legally   sufficient   to   satisfy  them   that  64    W.    Va.    93,    20    L.R.A.(N.S.)    331, 

he  was  an  incompetent  person.  61  S.  E.  875. 


2872 


MASTER  AND  SERVANT. 


[chap,  xlvi. 


applied  by  the  Massachusetts  court  do  not  seem  to  be  counterbalanced 
by  the  consideration  that  the  circumstances  which  it  introduces  into 
the  case  possess  some  probative  force. 

1085.  [183]  Mental  qualities.— Unfitness  may  be  predicated 
wherever  the  mental  capacity  of  the  delinquent  servant  was  inferior 
to  that  which  was  requisite  for  the  proper  performance  of  the  duties 
assigned  to  him.*  Unfitness  of  this  description  is  obviously  aggra- 
vated by  the  fact  that  the  servant  has  not  received  a  sufficient  genera] 
education  to  qualify  him  for  his  duties.^ 

The  fact  that  a  servant  is  extremely  cautious  in  doing  his  work  is 
not  evidence  of  incompetency.* 

In  some  cases  a  jury  will  be  warranted  in  finding  that  a  bad  tem- 
pered man  is  unfit  to  be  put  in  a  position  of  control.* 

Unfitness  may  arise  from  inability  of  the  servant  to  control  the 
nervous  system  in  such  a  manner  as  to  preserve  his  presence  of  mind 
at  critical  moments.  But  his  incapacity  under  this  head  must,  it 
would  seem,  be  of  an  exceptional  nature  to  justify  the  inference  of 
negligence  on  the  master's  part.* 


1  Coppins  V.  New  York  C.  &  H.  R.  R. 
Co.  (1890)  122  N.  y.  557,  19  Am.  St. 
Eep.  523,  25  N.  E.  915. 

The  question  whether  the  delinquent 
servant  was  bright  and  intelligent  is 
too  general  to  be  admissible  in  re- 
lation to  the  issue  of  his  unfitness  to 
act  as  helper  of  a  car  repairer.  The 
witnesses  should  be  interrogated  with 
a  view  to  showing  what  his  duties 
were,  and  what  was  his  capacity,  as 
inferred  by  the  witnesses  from  seeing 
him  perform  the  same  kind  of  duties. 
Latremouille  v.  Bennington  &  R.  R.  Co. 
(1891)    63  Vt.   336,   22  Atl.   656. 

Evidence  that  an  employee  in  charge 
of  an  elevator  was  forgetful,  and  had  a 
habit  of  screaming  without  cause,  is 
admissible  in  an  action  for  the  death 
of  an  employee  killed  through  his  neg- 
ligence, to  show  his  general  unsuitabil- 
ity  for  the  service  in  which  he  was  em- 
ployed. Ledwidge  v.  Hathaway  (1898) 
170  Mass.  348,  49  N.  E.  656. 

Ignorance  of  important  rules  govern- 
ing the  discharge  of  hazardous  duties 
is  proof  of  incompetency.  Peters  v. 
Southern  P.  R.  Co.  (1911)  160  Cal. 
48,   116  Pac.  400. 

z  Mobile  &  0.  R.  Co.  v.  Thomas 
(1868)  42  Ala.  672  (switchman  who 
cannot  read  the  timetable  of  the  train. 


incompetent)  ;  Taylor  v.  Western  P.  R. 
Co.  (1873)  45  Cal.  323  (same  point). 

3  Bruce  v.  Penn.  Bridge  Co.  (1900) 
197  Pa.  439,  47  Atl.  354. 

iLamh  v.  Littman  (1901)  128  N.  C. 
361,  53  L.R.A.  852,  38  S.  E.  911  (em- 
ployer held  liable  for  injuries  received 
by  a  boy  who  was  violently  handled  by 
his  foreman ) . 

B  Evidence  which  is  merely  to  the  ef- 
fect that  an  employee,  in  the  excitement 
caused  by  the  breaking  out  of  a  fire  in 
a  factory,  neglected  the  usual  precau- 
tion of  shifting  a  belt  from  a  tight  to  a 
loose  pulley  before  the  machine  was 
stopped,  does  not  justify  the  submission 
of  the  question  of  her  competency  to 
the  jury,  in  an  action  for  Injuries  to  a 
fellow  servant  from  the  starting  of  the 
machine,  where  it  appears  that  she 
knew  how  to  shift  the  belt  and  was  ac- 
customed to  do  so.  Gilmore  v.  Mittin- 
eague  Paper  Co.  (1897)  169  Mass.  471, 
48  N.  E.  623. 

In  Burke  v.  Syracuse,  B.  d  N.  Y.  R. 
Co.  (1893)  69  Huh,  21,  23  N.  Y.  Supp. 
458,  a  railroad  company  employed  in 
charge  of  a  telegraph  station  at  a 
single-track  siding  and  highway  cross- 
ing a  robust  boy  of  seventeen,  who  was 
familiar  with  railroad  tracks  and 
switches.  It  was  his  duty  to  report 
trains,  receive  and  carry  out  telegraphic 
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The  fact  that  a  workman  had  been  an  inmate  of  a  lunatic  asylum 
is  not  sufficient  of  itself  to  prove  that  he  was  wanting  in  the  necessary 
skill  to  perform  a  simple  form  of  manual  labor.^ 

[An  employee  may  be  found  incompetent  where  he  cannot  under- 
stand the  language  of  his  superiors,  and  the  work  at  which  he  is  en- 
gaged is  such  that  directions  from  his  superiors  are  necessary ;  '^ 
but  where  mere  manual  labor  is  required,  ability  to  speak  English 
is  not  necessarily  an  essential  accomplishment  of  a  competent  serv- 
ant.' 

instructions,     flag     the     crossing,     and  cated  machine  may  be  found   incompe- 

operate    a    "safety    Wharton    switch,"  tent,  so  as  to  render  the  master  liable 

which   connected   the   main   track   with  for  injury  to  his  superior  through  his 

the    siding.      He    had    become    familiar  act,  where  he  could  not  understand  the 

with  the  operating  of  this  switch,  which  language  of  his  superior,  and  the  oper- 

was  simple,  the  switch,  of  itself,  keep-  ation  of  the  machine  required  two  men 

ing  the  main  track  closed,  and  requir-  and  the  frequent  stopping,  cleaning,  and 

ing  the  lifting  of  a  heavy  iron  ball  on  starting   of   it,    in   the   accomplishment 

a   lever   to   open   the    siding.      He    had  of   which    directions    to   him   from    the 

managed  the  switch  for  about  two  and  superior  were  necessary.    Beers  v.  Isaac 

a  half  months.     Then,  on  a  certain  oc-  Prouty    Go.    (1908)    200   Mass.    19,    20 

casion,  when  a  train  which  should  have  L.R.A.  (N.S.)   39,  128  Am.  St.  Rep.  374, 

been  kept  on  the  main   track  was   ap-  85   N.   E.   864. 

proaching,  he  was  suddenly  seized  with  The  case  was  held  to  be  one  for  the 

the   thought   that   the    switch   was    set  jury  where  the  delinquent  servant  was 

wrong,    and    impulsively,    and    with    a  a  Mexican  of  a  low  order  of  intellect, 

view  of  preventing  a  catastrophe,  rushed  who  could  not  speak  English.     B.  Lan- 

to    the    switch    and    raised    the    lever,  try  Sons  v.  Lowrie  (1900)  —  Tex.  Civ. 

sending    the    train    upon    the     siding,  App.  — ,  58  S.  W.  837. 

where  it  collided  with  a  waiting  train.  See  note  to  Beers  v.  Isaac  Prouty  Co. 

causing  the  death  of  the  engineer  of  the  20  L.R.A. (N.S.)   39. 

moving   train,   whose   legal   representa-  '  In   Date  v.   'New   York   Glucose   Co. 

tive    sued    the    company    for    damages.  (1906)    114  App.   Div.   789,   100  N.   T. 

The  court  held  the  company  not  liable,  Supp.  171,  affirmed  in  (1907)  190  N.  Y. 

saying:       "Upon    the    occasion    of    the  510,   83   N.   E.   1124,    it  was   held   that 

injuries,  no  duty  rested  upon  Clark  to  the    master    could    not   be   expected    to 

open  the  switch.    His  act  in  raising  the  anticipate    that   the    fact   that    certain 

ball  and  breaking  the  main  track  was  employees   were    unable   to    understand 

voluntary,    thoughtless,    and    mistaken.  English    would    render    a    servant    in- 

Nothing   appears    in   the    case   showing  competent    to     perform    mere     manual 

that  he  had  not  physical  power  to  per-  labor. 

form  all  the   acts   and   duties   required  Where  mere  manual  labor  is  required, 

of  him  at  the  station,  or  that  he  was  and  there  is  no  occasion  for  the  exer- 

not    mentally    fit    for    the    position   as-  cise    of    discretion,    no    expectation    of 

signed     to     him     by     the     defendant,  co-operation  with  other  laborers,   serv- 

Judged  by  the  rule  laid  down  in  Cop-  ants   of  divers  tongues  may  with   pro- 

pins  V.   New   York   C.   &   B.   R.   R.   Co.  priety    be    employed    to    work    in    the 

(1890)   122  N.  Y.  557,  19  Am.  St.  Rep.  same    company.      Friberg    v.    Builders' 

523,   25   N.   E.   915,   the   evidence   fails  Iron    &    Steel    Go.    (1909)     201    Mass. 

to  show  a  want  of  competency  on  the  461,   131  Am.   St.   Rep.   412,   87   N.   E. 

part   of   Clark   to   perform   the    duties  897. 

required  at  the  station."  It   is    not   negligent    for   the   master 

^Atkinson  v.  Clark    (1901)    132  Cal.  to   employ   adult   foreigners   unable   to 

476,  64  Pac.  769  (tearing  down  a  brick  understand    English    to    handle    heavy 

wall).  boiler  plates,  and  the  fact  that  they  let 

''One  sent  to  help  operate  a  compli-  go  of  a  1,200-pound  pjate  standing  on 
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If  a  servant  is  competent  to  do  the  work  assigned  to  him,  it  is  im- 
material that  he  is  incompetent  or  reckless  in  other  matters.*] 

1086.  [184]  Disposition  with  which  the  work  is  done. —  (Compare 
§  1090,  c,  post.)- — Incompetence  exists,  not  alone  in  physical  or  men- 
-tal  attributes,  but  in  the  disposition  with  which  a  servant  performs  his 
duties.  Although  he  may  be  physically  and  mentally  able  to  do  all 
that  is  required  of  him,  his  disposition  toward  his  work,  and  toward 
the  general  safety  of  the  work  of  his  employer  and  of  his  fellow  serv- 
ants, may  make  him  an  incompetent  man.^ 

edge  with  the  absolute  certainty,  ap-  Co.  (1894)  164  Pa.  178,  44  Am.  St. 
parent  to  the  most  commonplace  in-  Rep.  597,  30  Atl.  383  (habitual  care- 
tellect,  that  it  would  fall  upon  their  lessness)  ;  Maley  v.  Mt.  Morris  Electric 
boss,  whether  they  understood  or  mis-  Light  Co.  (1899)  41  App.  Div.  574, 
understood  a  command,  was  an  act  of  58  N.  Y.  Supp.  659;  Walker  v.  Boiling 
such  extraordinary  stupidity  or  malice  (1853)  22  Ala.  294  (habitual  reckless- 
that  it  is  not  to  be  ascribed  solely  to  ness)  ;  Maitland  v.  Gilbert  Paper  Co. 
^;he  ignorance  of  the  language  in  which  (1897)  97  Wis.  476,  65  Am.  St.  Rep. 
an  order  is  given,  and  no  employer  is  137,  72  N.  W.  1124  (carelessness  in  re- 
bound to  anticipate  it.  Bigge  v.  WicJces  gard  to  compliance  with  rules ) . 
Bros.  (1911)  165  Mich.  297,  130  N.  W.  An  engineer  who  has  no  idea  of 
-683.  speed,    and    runs    his    train    down    hill 

9  In  Ballard  v.  Louisville  £  N.  R.  Go.  "as   fast  as  he   can  turn   a  wheel,"   is 

(1908)    128   Ky.   834,    16   L.R.A.  (N.S.)  incompetent  for  his  duties.     Galveston, 

1052,  110  S.  W.  296,  it  was  held  that  S.  &  8.  A.  R.  Co.  v.  Davis    (1898)    92 

the  fact  that  a  servant  competent  for  Tex.     372,     48    S.    W.    570,     reversing 

the   work  for  which  he  was   employed  (1898)   —  Tex.  Civ.  App.  — ,  45  S.  W. 

is   careless,   reckless,   stupid,   and  unfit  956. 

-to  handle  other  appliances  in  the  shop.  Where     an     employee     was     injured 

does   not  render  the  master   liable  for  through  the  negligence  of  an  engineer, 

injuries   caused   by   his   handling   of    a  evidence  that  the  latter  had  frequently 

compressed-air  hose  which  it  was  not  his  shown    his    recklessness    and    unfitness, 

■duty    to    handle,    but    his    handling    of  and,  notwithstanding  complaints  against 

'which  had  not  been  stopped.  him,  was  retained  by  the  master,  makes 

1  BoiHns  V.  Lemston,  A.  &  W.  Street  a  case  on  which  the  plaintiff  is  en- 
R.  Co.  (1910)  107  Me.  42,  30  L.R.A.  titled  to  recover,  unless  it  is  over- 
(N.S.)  109,  77  Atl.  537  (habitual  dis-  thrown  by  a  successful  defense.  North- 
obedience)  ;  Swift  Mfg.  Co.  v.  Phillips  em  P.  R.  Co.  v.  Mares  (1887)  123 
(1910)  8  Ga.  App.  425,  69  S.  E.  585  U.  S.  710,  31  L.  ed.  296,  8  Sup.  Ct.  Rep. 
(carelessness)  ;  Coppins  v.  New  York  G.  321.  Compare  Loe  v.  Chicago,  R.  I.  & 
,<C  E.  R.  R.  Co.  (1890)  122  N.  Y.  557,  P.  R.  Co.  (1894)  57  Mo.  App.  350. 
19  Am.  St.  Rep.  523,  25  N.  E.  915,  In  a  suit  against  a  railroad  company 
Affirming  (1888)  48  Hun,  292  (habit-  by  a  brakeman  to  recover  damages  for 
-ual  neglect  of  duties)  ;  Cameron  v.  Ne%o  injuries  received  while  coupling  cars, 
York  C.  &  E.  R.  R.  Co.  (1895)  145  N.  evidence  that  the  engineer,  shortly  be- 
Y.  400,  40  N.  E.  1;  Smith  v.  E.  W.  fore,  had  declared  to  the  plaintiff  that 
Backus  Lumher  Co.  (1896)  64  Minn,  he  "would  as  soon  run  over  him  as 
447,  67  N.  W.  358;  Senior  v.  Ward  not,"  is  admissible  as  bearing  upon  the 
(1859)  1  El.  &  El.  385,  28  L.  J.  0.  B.  question  whether  the  company  selected 
N.  S.  139,  5  Jur.  N.  S.  172,  7  Week,  an  unsuitable  man  for  engineer;  but 
Rep.  261,  10  Mor.  Min.  Rep.  646  (habit-  the  jury  should  be  charged  that,  if  the 
ual  disregard  of  a  rule)  ;  Hunting-  malice  of  the  engineer  toward  the  plain- 
don.  &  B.  T.  Mountain  R.  &  Goal  Co.  tiff  was  the  cause  of  the  injury,  there 
V.  Decker  (1876)  82  Pa.  119  (habit-  could  be  no  recovery.  Houston  &  T.  0. 
ual  drunkenness  and  disobedience  to  R.  Co.  v.  Willie  (1880)  53  Tex.  318, 
orders)  ;  Hughes  v.  Baltimore  £  0.  R.  37  Am.  Rep.  756. 
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1087.  [185]  Bad  habits. — Incompetency  is  inferable  where  a  serv- 
ant is  addicted  to  vicious  habits,  which  diminish  his  physical  and 
mental  efficiency  and  render  him  less  trustworthy ;  the  most  common 
kind  of  incompetency  under  this  head  being  that  caused  by  intemper- 
ance in  the  use  of  intoxicating  liquors.^ 

1088.  [186]  Previous  experience  of  the  servant. — Whether  the  mas- 
ter is  chargeable  with  negligence  on  the  ground  that  he  should  have 


It  has  been  held  that  negligence  of 
a  railroad  company  in  retaining  a 
brakeman  in  its  employ  is  not  to  be 
inferred  where  the  only  evidence  on 
the  point  is  that  he  was  slow  and 
lazy,  and  that  the  company  knew  this, 
but  the  same  witness  testifies  that  he 
was  always  careful  about  his  work. 
Corson  v.  Maine  C.  R.  Co.  (1884)  76 
Me.  244.  But  this  ruling  seems  con- 
trary to  principle  and  authority,  if  it 
is  meant  to  be  taken  as  expressive  of 
a  general  principle.  There  are  many 
Icinds  of  work  in  which  the  safety  of 
other  servants  would  be  constantly  im- 
periled by  a  want  of  alertness  and 
activity. 

The  fitness  and  competency  of  a 
fellow  servant  may  depend  as  much 
upon  his  promptness  and  willingness  to 
perform  his  duties  as  upon  the  under- 
standing of  the  duties  which  he  is  ex- 
pected to  perform.  Furlong  v.  New 
York,  N.  H.  &  E.  R.  Go.  (1910)  83 
Conn.  568,  78  Atl.  489,  21  Ann.  Cas. 
937. 

"Incompetence  in  the  law  of  negli- 
gence means  want  of  ability  suitable 
to  the  task,  either  as  regards  natural 
qualities  or  experience,  or  deficiency 
of  disposition  to  use  one's  ability  and 
experience  properly."  Hamann  v.  Mil- 
waukee  Bridge  Co.  (1906)  127  Wis. 
550,  106  N.  W.  1081,  7  Ann.  Cas.  458. 

An  instruction  embodying  the  prin- 
ciple enunciated  in  the  text  was  ap- 
proved in  Young  v.  Milwaukee  Gaslight 
Co.    (1907)    133  Wis.  9,   113  N.  W.  59. 

See  note  to  Roilins  v.  Leunston,  A. 
&  W.  Street  R.  Go.  30  L.R.A.(N.S.) 
109. 

1  Columbia  Creosoting  Go.  v.  Beard 
(1909)  44  Ind.  App.  310,  89  N.  E. 
321;  Missouri,  K.  &  T.  R.  Go.  v.  Jones 
(1903)  —  Tex.  Civ.  App.  —  75  S.  W. 
53;  Michigan  C.  R.  Go.  v.  Oilhert 
(1881)  46  Mich.  176,  9  N.  W.  243; 
Campbell  &  Z.  Go.  v.  Roediger  (1894) 
78   Md.    601,   28    Atl.    901;    Oilman  v. 


Eastern  R.  Corp.  (1865)  10  Allen,  233, 
87  Am.  Dec.  635;  Brickner  v.  New  York 
C.  R.  Go.  (1870)  2  Lans.  515;  Hunting- 
don &  B.  T.  R.  &  Coal  Co.  v.  Decker 
(1877)  84  Pa.  419;  Kean  v.  Detroit 
Copper  &  Brass  Rolling  Mills  (1887) 
66  Mich.  277,  11  Am.  St.  Rep.  492, 
33  N.  W.  395 ;  Neilon  v.  Kansas  City, 
St.  J.  £  C.  B.  R.  Go.  (1885)  85  Mo. 
599;  Maxwell  v.  Hannibal  t6  St.  J.  R. 
Go.  (1884)  85  Mo.  95;  Williams  v. 
Missouri  P.  R.  Co.  (1891)  109  Mo.  475, 
18  S.  W.  1098;  Laning  v.  New  York 
G.  R.  Go.  (1872)  49  N.  Y.  521,  10 
Am.  Rep.  417. 

Intemperate  habits  may  be  proved 
under  an  allegation  of  injuries  caused 
by  the  unskilful  act  of  a  coservant 
{Lyons  v.  New  York  G.  &  H.  R.  R.  Go. 
[1886]  39  Hun,  385)  ;  or  under  a  gen- 
eral allegation  of  negligence  [Hunting- 
don &  B.  T.  R.  &  Goal  Go.  v.  Decker 
[1877]  84  Pa.  419;  Hobson  v.  New 
Mexico  c6  A.  R.  Go.  [1886]  2  Ariz.  171, 
11  Pac.  545). 

The  fact  that  the  servant  was  intoxi- 
cated at  the  time  of  the  accident  is 
competent  evidence  on  the  question 
whether  the  master  was  in  fault  in  em- 
ploying    him.       Probst     v.     Delamater 

(1885)  100  N.  Y.  266,  3  N.  E.  184; 
Huntingdon  &  B.  T.  R.  £  Coal  Go.  v. 
Decker   (1877)    84  Pa.  419. 

The  contract  of  a  railway  engineer 
with  the  company,  not  to  go  into  sa- 
loons or  drink  whisky  while  in  the 
"employ"  of  the  company,  covers  the 
time  between  trips,  or  the  time  from 
his  arrival  one  day  to  his  departure 
the  next.  Kansas  City,  M.  &  B.  R.  Co. 
V.  Phillips  (1893)  98  Ala.  159,  13  So. 
65. 

Under  a  general  allegation  of  negli- 
gence, evidence  that  the  servant  was 
drunk  when  the  accident  occurred  is 
admissible  as  part  of  the  res  gestce. 
Hobson   V.    Neio   Mexico   &   A.   R.    Co. 

(1886)  2  Ariz.  171,  11  Pac.  545. 
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seen  that  the  servant's  previous  experience  was  not  such  as  to  qualify 
him  for  the  duties  to  which  he  was  assigned  is  a  question  the  answer  to 
which  is  obtained  by  considering  two  variable  factors,  viz ,  the  char- 
acter of  the  duties,  and  the  extent  of  the  servant's  experience  in  the 
same  or  similar  duties.  It  is  manifest  that  a  question  dependent  up- 
on factors  which  may  assume  such  infinitely  diverse  forms  as  these 
is  pre-eminently  one  for  the  jury.' 

The  essential  question  is  the  capacity  of  the  servant  to  perform 
properly  the  work  assigned  to  him.  Hence,  if  the  work  may  be  well 
done  by  the  unskilled  and  inexperienced,  the  master  is  not  lacking  in 
the  measure  of  care  he  owes  to  other  employees,  if  he  employs  un- 
skilled and  inexperienced  men  upon  it.^ 

On  the  other  hand,  there  are  numerous  cases  in  which  the  propri- 
ety of  refusing  to  interfere  with  a  finding  of  the  jury  based  on  the 


1  Hence  it  is  error  to  instruct  a  jury 
that  "proof  of  the  employment  of  one 
who  had  always  been  a  manual  laborer 
or  a  mule  driver  to  run  a  steam  engine 
raises  a  presumption  of  negligence  of 
the  master,  without  showing  that  he 
had  actual  notice  of  the  servant's  ante- 
cedents." Joch  V.  Dankwardt  (1877) 
85  111.  331.  This  instruction,  which 
follows  the  rule  formulated  in  Shear- 
man &  Eedfield  on  Negligence,  §  193, 
was,  however,  approved  by  the  court, 
arguendo,  in  Harper  v.  Indianapolis  d 
St.  L.  R.  Co.  (1871)  47  Mo.  567,  4  Am. 
Rep.  353. 

The  incompetency  of  a  servant  may 
arise  from  the  fact  that  he  has  not 
worked  at  the  employment  for  several 
years,  as  well  as  from  unfamiliarity 
with  it.  Curran  v.  A.  H.  Stange  Co. 
(1898)    98  Wis.  598,  74  N.  W.  377. 

The  fact  that  a  locomotive  engineer 
had  been  engaged  as  such  for  twenty- 
three  years  prior  to  his  employment  by 
defendant  is  prima  facie  evidence  of  his 
competency  when  defendant  employed 
him.  Chicago  &  E.  I.  R.  Co.  v.  Myers 
(1898)    83  111.  App.  469. 

Competency  is  established  where  a 
witness  called  by  the  plaintiff  testified 
that  he  considered  the  servant  whose 
act  caused  the  injury  a  "very  compe- 
tent" employee  for  the  position  he  held, 
and  this  statement  is  corroborated  by 
the  testimony  of  that  servant  himself 
as  to  his  previous  training,  and  is  not 
rebutted  by  any  opposing  evidence. 
White  V.  Sydney  &  L.  Coal  &  R.  Co 
(3893)   25  N.  S.'  384. 


8  Holland  v.  Tennessee  Coal,  I.  &  R. 
Go.  (1890)  91  Ala.  444,  12  L.R.A.  232, 
8  So.  524. 

It  is  not  negligence  to  employ  a  man 
twenty-two  years  of  age,  physically  and 
mentally  qualified  for  the  business,  to 
assume  the  active  duties  of  a  brakeman, 
merely  because  he  has  not  yet  had  ex- 
perience. Gorman  v.  Minneapolis  & 
St.  L.  R.  Co.  (1889)  78  Iowa,  509,  43 
N.  W.  303. 

Complaint  by  a  yard  switchman, 
charging  incompetency  of  the  fireman, 
who  failed  to  understand  signals,  and 
alleging  his  inexperience,  is  sufficient 
as  to  the  allegation  of  his  incompetency. 
Galveston  H.  &  S.  A.  R.  Go.  v.  Eckols 
(1894)  7  Tex.  Civ.  App.  429,  26  S.  W. 
1117. 

Negligence  on  the  master's  part  is 
not  established  where  the  only  testi- 
mony on  the  subject  of  incompetency 
is  the  servant's  own  admission  that  he 
had  never  done  any  similar  work,  and 
where  he  also  testifies  that  he  knew 
how  it  ought  to  be  done.  O'Neil  v. 
O'Leary  (1895)  164  Mass.  387,  41  N. 
E.  662  (deep  drilling,  and  blasting 
with  electricity). 

In  one  case  it  was  said  that  the  in- 
experience of  an  employee  can  scarcely 
be  held  persuasive  of  incompetency  as 
a  generalization.  National  Fertilizer 
Co.  V.  Travis  (1899)  102  Tenn.  16,  49 
S.  W.  832.  But  this  is  evidently  too 
sweeping  a  statement. 
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■conception  that  the  servant  engaged  for  the  duties  in  question  should 
have  had  some  practical  experience,  or  been  in  a  position  in  which  he 
had  an  opportunity  of  observing  others  do  the  v^ork,  has  been  recog- 
nized. If  the  employment  demands  special  knowledge  or  experience, 
only  men  of  special  knowledge  and  experience  should  be  employed.^ 
Between  these  two  extreme  predicaments  lie  those  in  which  some 
■experience  is  admitted  to  be  necessary,  and  the  question  presented  is 
whether  that  which  the  servant  has  had  is  sufficient  to  qualify  him  for 


3  Holland  v.  Tennessee  Coal,  I.  &  R. 
■Co.  (1890)  91  Ala.  444,  12  L.R.A.  232, 
8  So.  524. 

It  is  negligence  to  intrust  the  hand- 
ling of  a  dangerous  material,  like  dyna- 
mite, to  inexperienced  workmen.  Stew- 
•art  V.  New  York,  0.  &  W.  R.  Co.  (1889) 
54  Hun,  638,  8  N.  Y.  Supp.  19  (verdict 
for  plaintiff  warranted  by  evidence  that 
the  foreman  in  charge  for  the  day  was 
a  stone  mason  with  an  imperfect  knowl- 
edge of  the  properties  of  dynamite). 

The  master  may  properly  be  found 
negligent  where  common  laborers,  en- 
gaged in  stowing  stone  posts  in  a 
schooner,  were  charged  with  the  duty 
of  securing  the  platform,  and  allowed 
to  select  the  gear,  without  instruction, 
and  there  is  no  evidence  that  they  pos- 
sessed the  requisite  skill,  intelligence, 
or  care.  Donnelly  v.  Booth  Bros.  &  H. 
I.  Granite  Co.  (1897)  90  Me.  110,  37 
Atl.   874. 

The  management  of  the  gear  of  a 
windlass  is  a  function  that  should  be 
intrusted  only  to  an  experienced  serv- 
ant. Fraser  v.  Schroeder  (1896)  163 
111.  459,  45  N.  E.  288,  affirming  (1895) 
60  111.  App.  519. 

The  uncontradicted  testimony  of  a 
foreman  in  charge  of  the  construction 
of  a  telegraph  line  that  the  erection 
of  the  poles  required  special  skill,  and 
that  an  employee  was  incompetent,  is 
sufficient  to  establish  the  incompetency 
of  such  servant.  Postal  Teleg.  Cable 
Co.  V.  Coote  (1900)  —  Tex.  Civ.  App. 
— ,  57  S.  W.  912. 

Incompetency  of  servants  to  operate 
a  hand  car  is  sufficiently  shown  by 
evidence  that  a  certain  degree  of  train- 
ing is  necessary  to  properly  operate 
a  hand  car,  and  that  such  servants  were 
inexperienced.  International  &  G.  N. 
R.  Co.  V.  Martinez  (1900)  —  Tex.  Civ. 
App.  — ,  57   S.  W.   689. 


An  employer  who  knows  that  a  tall 
and  heavy  pole  is  merely  resting  on  the 
surface  of  the  ground,  with  nothing  but 
guys  to  retain  it  in  an  upright  posi- 
tion, and  that  his  servants  are  engaged 
in  removing  a  pile  of  coal  from  around 
its  lower  section,  is  bound  to  know 
that  their  safety  requires  the  presence 
of  a  competent  person  to  supervise  the 
work  of  taking  it  down  while  the  re- 
moval of  the  coal  is  in  progress. 
Trainor  v.  Philadelphia  d  R.  R.  Co. 
(1890)   137  Pa.  148,  20  Atl.  632. 

A  verdict  for  the  plaintiff  was  up- 
held where  the  evidence  tended  to  show 
that  his  decedent,  an  incompetent  boy 
between  sixteen  and  seventeen  years  old, 
was  knowingly  placed  by  defendants 
in  a  dangerous  mining  drift,  under  the 
direction  of  a  young,  incompetent,  and 
inexperienced  foreman,  whom  defend- 
ants had  directed  to  superintend  the 
work  of  clearing  the  same  from  a  fall 
of  mud  and  water,  and  that  decedent 
was  killed  while  at  work  therein  by 
a.  new  fall  and  rushing  in  of  mud  and 
water.  Dingee  v.  Unrue  (1900)  98  Va. 
247,  35  S.  E.  794. 

In  cases  where  incompetency  of  this 
description  caused  the  accident,  the 
master  may  be  held  liable  as  for  a 
breach  of  a  specific  duty  to  instruct  the 
negligent  servant  in  his  duties  before 
putting  him  to  work.  Sullivan  v.  Met- 
ropolitan Street  R.  Co.  (1900)  53  App. 
Div.  89,  65  N.  Y.  Supp.  842. 

The  fact  that  a  fireman  had  been 
running  on  an  engine  for  about  a  year 
does  not  of  itself  show  that  he  was 
competent  to  act  as  engineer,  nor  justify 
a  railroad  company  in  placing  him  in 
charge  of  an  engine.  Lake  Shore  & 
M  S.  R.  Co.  V.  Ehlert  (1903)  25  Ohio 
C.  C.  37,  1  Ohio  C.  C.  N.  S.  418. 
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his  duties.     The  following  cases  cited  below  will  indicate  the  views 
taken  by  the  courts  as  to  a  variety  of  circumstances. 


*  In  Bunnell  v.  St.  Paul,  M.  cC-  M.  B. 
Co.  (1882)  29  Minn.  305,  13  N.  W.  129, 
there  was  held  to  be  sufficient  evidence 
to  sustain  a  verdict  for  the  plaintiff 
where  the  testimony  showed  that  the 
man  hired  as  a  foreman  of  carpenters 
had  been  in  the  defendant's  employ  only 
about  four  months  before  the  accident 
caused  by  his  negligence;  that  for  three 
years  before  that  time  he  had  been  in 
the  Insurance  business;  that  he  had 
never  learned  the  carpenter's  trade, 
and  had,  in  all,  never  worked  more 
than  twelve  weeks  as  a  carpenter. 

A  car  inspector,  who  failed  to  dis- 
cover and  note  a  defect,  was  thirty- 
four  or  thirty-five  years  old,  and  had 
worked  for  three  or  four  months  in  a 
railroad  yard  in  Ireland,  putting  brasses 
into  freight  cars,  but,  with  this  ex- 
ception, had  been  employed  as  a  com- 
mon laborer,  and  was  not  a  mechanic, 
and  was  without  knowledge  of  ma- 
chinery up  to  the  time  of  entering  the 
service  of  the  defendant.  He  worked  in 
the  defendant's  carpenter  shop,  repair- 
ing cars,  putting  in  brasses,  bolting,  and 
putting  in  boxes,  and  assisting  in  the 
shop,  from  one  to  two  years,  and  was 
then  made  car  inspector.  His  evidence 
showed  clearly  that  he  understood  the 
details  of  his  business,  and  appeared  to 
have  been  given  intelligently.  It  was 
held  that  negligence  in  employing  him 
as  a  car  inspector  was  not  shown.  (Hb- 
son  V.  Northern  G.  B.  Co.  (1880)  22 
Hun,  289. 

Incompetency  to  act  as  flagman  for 
an  approaching  train  at  nighttime  may 
be  properly  found,  where  the  servant 
had  had  scarcely  any  experience  as 
brakeman  or  flagman,  had  not  been  in- 
structed as  to  the  rule  requiring  the 
use  of  torpedoes,  and  had  never  flagged 
a  train  except  once  before,  on  which 
occasion  he  had  been  found  fault  with 
by  defendant's  conductor,  and  dis- 
charged for  disobedience.  Mann  v. 
Delaware  &  H.  Canal  Co.  (1883)  91 
N.  Y.   495. 

Whether  a  railway  company  is  liable 
for  an  Injury  caused  by  the  unskilful- 
neas  of  a  yard  conductor  in  turning  a 
switch  is  for  the  jury,  where  the  tracks 
are  so  complicated  that,  without  ex- 
perience in  the  operation  of  the 
switches,   mistakes   would   be   likely   to 


be  made,  and  the  delinquent  servant's 
duties  as  yard  conductor  only  occasion- 
ally required  him  to  turn  the  switches, 
and  before  his  appointment  to  that  po- 
sition he  had  been  engaged  in  coupling 
cars.  O'Loughlin  v.  New  Yorh  C.  £  3. 
R.  B.  Co.  (1895)  87  Hun,  538,  34  N.  Y. 
Supp.   297. 

The  fact  that  <>,  man  is  competent  for 
the  general  duties  of  a  locomotive  engi- 
neer will  not  excuse  a  railway  com- 
pany for  an  accident  caused  by  his  lack 
of  knowledge  and  experience  as  to  the 
road  at  the  place  where  the  accident 
occurred.  Missouri  P.  B.  Co.  v.  Patton 
(1894)  —  Tex.  Civ.  App.  — ,  25  S.  W. 
339,  affirmed  in  (1894)  —  Tex.  — ,  26 
S.  W.  978,  where,  however,  this  point 
was  not  discussed. 

Where  there  is  no  positive  evidence  of 
incompetency,  the  fact  that  a  loco- 
motive engineer  has  had  twenty-three 
years  of  experience  is  conclusive  in  the 
master's  favor.  Chicago  &  E.  I.  R.  Co.. 
V.   Myers    (1898)    83  111.  App.   469. 

In  Wright  v.  New  York  C.  B.  Co.. 
(1858)  28  Barb.  80,  the  court  expressed 
its  dissatisfaction  with  a  verdict  find- 
ing that  a  man  was  not  competent  to 
act  as  engineer  of  a  night  train  on  the 
line  between  Rochester  and  Niagara, 
where  the  evidence  was  that  he  had 
served  as  an  engineer  some  four  years, 
and  had  been  in  the  employ  of  the  de- 
fendant nineteen  months,  but  not  on  the 
section  of  the  road  in  question;  that 
he  had,  however,  as  engineer,  run  over 
the  road  a  dozen  times  in  the  nineteen 
months,  and  had  ridden  on  the  cars  at 
other  times;  and  that  he  had  run  up 
to  the  bridge  with  a  freight  train,  the- 
night  before;  and  several  witnesses  of 
the  defendant,  engineers,  also  state  facts 
tending  strongly  to  show  that  such  an 
acquaintance  with  a  road  was  amply 
sufficient.  The  court  of  appeals  held 
that  the  man  was  certainly  competent. 
(1862)  25  N.  Y.  562.  The  competency 
of  a  fireman  to  act  as  engineer  on  a  run 
between  stations  is  for  the  jury  wliere 
the  evidence  is  that  he  had  been  in  the 
employment  of  the  defendant  several 
years,  part  of  the  time  as  a,  fireman, 
and  at  two  different  periods  of  about 
six  months  each  had  served  as  an  extra, 
engineer  in  charge  of  freight  trains,  but 
never  as  a  regular  engineer;  that  he  had 
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Evi'dence  which  merely  goes  to  show  that  a  servant  has  been  em- 
ployed in  an  inferior  capacity  will  not  justify  the  inference  that  the 
master  was  negligent  in  employing  him  in  a  higher  capacity  in  the 
same  line  of  business.^  Especially  is  it  impossible  to  predicate  neg- 
ligence of  such  a  promotion  where  the  duties  performed  in  the  lower 
position  were  such  as  to  enable  him  to  acquire,  by  observation,  a 
knowledge  of  the  duties  incident  to  the  higher  position.^ 


been  over  the  section  of  the  road  on 
which  the  accident  occurred  about 
twenty-four  times  in  all,  in  his  service 
as  an  engineer,  the  last  time  about  a 
month  before  the  accident;  that  he  had 
never  inspected  the  switches  or  side 
tracks  at  the  point  where  the  accident 
occurred,  so  as  to  learn  their  exact  lo- 
cation, and  knew  nothing  on  that  sub- 
ject except  what  he  had  noticed  when 
he  passed  over  them,  and  had  been  told 
by  others;  that  he  had  had  no  exper- 
ience in  running  an  engine  disabled  as 
was  the  one  which  caused  the  injury, 
and  had  never  observed  the  effect  of 
such  disability  upon  the  holding  power 
of  an  engine  or  the  ability  of  those  in 
charge  of  it  to  stop  it;  and  that  he  had 
been  examined  when  promoted  to  the 
position  of  engineer,  but  not  upon  that 
subject.  O'Laughlin  v.  New  York  G.  & 
H.  R.  B.  Co.  (1887)  27  N.  Y.  Week. 
Dig.  109,  9  N.  Y.  S.  R.  384. 

The  negligence  of  the  railway  com- 
pany is  for  the  jury  where  the  evidence 
is  that  the  accident  occurred  on  the  first 
occasion  when  the  delinquent  servant 
had  charge  of  a  train  in  the  nighttime; 
that,  prior  to  the  accident,  he  had  had 
little  or  no  experience  as  engineer,  ex- 
cept such  as  he  derived  from  making 
a  few  short  trips  by  daylight;  that  he 
had  also  acted  for  a  short  time  as  fire- 
man on  day  trips,  and  that  the  accident, 
a  collision,  might  have  been  prevented 
if  he  had  not  neglected  his  duty  to  light 
the  headlight.  Newell  v.  Ryan  (1886) 
40  Hun,  286. 

A  railroad  engineer  is  presumably  a 
competent  person  to  inspect  an  engine 
to  see  if  it  is  in  such  repair  as  to 
prevent  the  escape  of  fire.  Menominee 
River  Sash  &  Boor  Co.  v.  Milwaukee 
&  N.  R.  Go.  (1895)  91  Wis.  447,  65 
N.  W.  176. 

A  verdict  for  the  plaintiff  has  been 
set  aside  where  the  evidence  showed  that 
such  fellow  servant  was  an  intelligent 
man;    that  the   duties   of  a   signalman 


and  a  switchman,  which  he  was  dis- 
charging when  the  accident  occurred, 
were  so  simple  that,  according  to  the 
testimony  of  one  witness,  they  could 
be  learned  in  one  or  two  days,  or,  ac- 
cording to  the  testimony  of  another 
witness,  in  two  or  three  weeks;  and 
that,  previous  to  the  accident  he  had 
been  employed  for  three  weeks  in  the 
yard,  and  one  week  in  the  duties  of 
switchman  and  signalman.  Deverill  v. 
Grand  Trunk  R.  Go.  (1866)  25  U.  C.  Q. 
B.  517. 

Where  a  miner  whose  duty  it  is  to 
inspect  the  roof  of  a  mine  to  determine 
its  safety,  and  to  remove  loose  earth 
or  rock  therefrom,  testifies  that  he  had 
worked  in  other  mines,  and  in  one  other 
nineteen  years,  and  another  miner, 
charged  with  the  same  duties,  testifies 
that  he  had  been  in  the  defendant 
company's  employ  fourteen  months  be- 
fore the  killing  of  plaintiff's  husband, 
for  which  suit  was  brought,  such  evi- 
dence is  sufficient  to  establish  the  com- 
petency of  the  miners  to  make  such  in- 
spections, there  being  no  substantial 
evidence  of  incompetency.  Fisher  v. 
Central  Lead  Co.  (1900)  156  Mo.  479, 
56  S.  W.  1107. 

Evidence  that  a  derrick  which  gave 
way  had  been  erected  by  a  servant  who 
was  a  good  carpenter,  and  had  had  ex- 
perience in  the  operation  of  derricks 
and  the  lifting  of  material  with  them, 
but  not  with  as  large  a  derrick  as  the 
one  in  question,  is  not  sufficient  to 
show  that  he  was  incompetent.  Oiinn 
V.  Willingham  (1900)  111  Ga.  427,  36 
S.  E.  804.    See  also  §  1097,  note  5,  post. 

s  Edwards  v.  London  &  B.  R.  Co. 
(1865)   4  Fost.  &  F.  531. 

6  Kellogg  v.  Stephens  Lurnber  Co. 
(1900)  125  Mich.  222,  84  N.  W.  136 
(employee  in  sawmill  had  worked  his 
way  up  to  the  position  of  head  saw- 
ver)  ;  Haskin  v.  New  York  C.  &  E.  R. 
'R.  Co.  (1873)  65  Barb.  129  (car  coup- 
ler   made    conductor    of    yard).      This 
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principle  has  frequently  been  applied 
in  cases  where  the  question  to  be  de- 
termined was  the  competency  of  a  fire- 
man who  was  temporarily  permitted  to 
handle  a  locomotive.  The  rule  appli- 
cable under  such  circumstances  has  been 
formulated  as  follows: 

"Railroad  companies  are  certainly 
not  required  to  employ  skilled  engineers 
as  firemen;  and,  if  it  is  the  prevailing 
custom  of  engineers  to  leave  the  firemen 
in  charge  of  their  engines  when  switch- 
ing or  similar  work  is  to  be  done,  then 
it  is  to  be  presumed  that  brakemen, 
when  they  engage  or  continue  in  their 
employment  with  the  knowledge  of  the 
custom,  assume  the  additional  hazard 
which  the  custom  involves,  and  can  be 
■entitled  to  compensation  from  the  com- 
pany for  injury  caused  by  a  fireman's 
incompetent  management  of  an  engine 
■only  when  his  fitness  was  below  what 
ought  to  be  required  of  firemen."  Louis- 
ville &  N.  R.  Co.  V.  Kelly  (1894)  11 
C.  C.  A.  260,  24  U.  S.  App.  103, 
63  Fed.  407.  A  requested  instruction 
in  this  case,  "that  firemen,  after  a  cer- 
tain period  of  service  as  firemen,  are 
promoted  to  engineers,"  was  held  ob- 
jectionable because  it  assumes  that  such 
promotions  of  firemen  to  engineers  were 
of  uniform,  or  at  least  customary,  oc- 
currence "after  a  certain  period  of 
service  as  firemen,"  without  regard  to 
the  capacity,  habits,  and  temper  of  the 
particular  individuals.  The  court  said: 
''There  was  no  proof  of  such  custom; 
none  such,  of  course,  has  ever  pre- 
vailed." 

It  cannot  be  declared,  as  a  matter  of 
law,  that  a  conductor  was  negligent  in 
ordering  a  competent  fireman  to  oper- 
ate a  locomotive.  Brazil  v.  Western 
North  Carolina  B.  Co.  (1885)  93  N.  C. 
313. 

One  who  has  served  as  a  fireman  for 
a  long  time,  and  on  several  occasions 
has  run  an  engine  in  a  switchyard,  is 
not  to  be  deemed  incompetent  to  act  as 
engineer  on  a  train  in  such  yard  be- 
cause he  is  not  regularly  engaged  as 
an  engineer.  Ohio  &  M.  R.  Co.  v. 
Dunn  (1894)  138  Ind.  18,  36  N.  E. 
702,  rehearing  denied  in  (1894)  138 
Ind.  28,  37  N.  E.  546. 

Permitting  a  fireman  who  has  been 
employed  as  a  brakeman  for  six  months 
and  as  a  fireman  for  twenty  months, 
and  who  has  handled  an  engine  more 
or  less,  to  operate  a  switch  engine  in 
coupling  cars,   is  not  negligence  which 


will  render  the  company  liable  for  in- 
juries to  a  switchman  by  starting  the 
engine  too  suddenly.  Thompson  v. 
Lake  Shore  &  M.  S.  R.  Co.  (1890)  84 
Mich.  281,  47  N.  W.  584. 

A  railroad  company  was  held  liable 
where  the  engineer  in  charge  allowed  a 
flying  switch  to  be  made  by  an  inexperi- 
enced fireman,  who  had  only  been  in 
service  three  or  four  weeks  and  never 
on  a  railroad  before,  and  the  conductor 
(a  vice  principal  as  to  such  matters  in 
Virginia)  knew  he  was  running  the  en- 
gine. Norfolk  &  W.  R.  Co.  v.  Thom- 
as   (1893)    90  Va.  205,  17  S.  E.  884. 

Unfitness  for  the  duty  of  handling  a 
switch  engine  is  not  proved  where  the 
servant  had  had  two  years'  experience 
as  fireman,  and  during  that  time  had 
frequently  been  intrusted  with  switch- 
ing. East  Tennessee,  V.  &  O.  R.  Co. 
V.  iMcKeney  (1886)  —  Tenn.  — ,  1  S. 
W.  500. 

It  is  not  negligence  to  promote  a  fire- 
man to  the  post  of  engineer  after  he 
has  been  one  year  in  the  service,  where 
the  evidence  is  that  two  years'  expe- 
rience as  fireman,  with  the  opportunities 
thus  obtained  for  learning  an  engineer's 
duties,  is  generally  considered  sufficient 
to  qualify  the  fireman  for  those  duties; 
and  the  representative  of  the  railway 
company  had  good  reason  to  suppose, 
from  the  familiarity  with  his  work 
shown  by  the  fireman  in  question,  that 
he  had  had  considerable  previous  ex- 
perience under  other  employers.  Texas 
£  N.  0.  R.  Co.  V.  Berry  (1887)  67  Tex. 
238,  5  S.  W.  817. 

Incompetency  to  act  as  engineer  is 
not  established  where  the  servant  had 
been  fireman  for  four  years,  during 
which  time  he  had  frequently  taken 
charge  of  the  engine  while  the  regular 
engineer  was  sick;  and  it  also  appears 
that  from  three  to  five  years'  service 
as  fireman  is  all  that  is  customarily 
required  of  a  fireman  before  he  is  pro- 
moted. Roblin  V.  Kansas  City,  St.  J. 
&  G.  B.  R.  Go.  (1893)  119  Mo.  483, 
24  S.  W.  1011. 

In  Chicago  &  E.  I.  R.  Co.  v.  Beatty 
(1895)  13  Ind.  App.  604,  40  N.  E, 
753,  42  N.  E.  284,  a  verdict  for  the 
plaintiff  was  sustained  where  the  evi- 
dence tended  to  prove  that  the  delin- 
quent servant,  an  engine  wiper,  had 
some  experience  as  a  brakeman,  and 
had,  in  other  places,  as  well  as  in  the 
defendant's  yard,  acted  as  hostler  in 
running  engines  on  switches  to  and  from 
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1089.  [187]  Minority.—  The  fact  that  the  delinquent  servant  was 
a  minor  is  an  important,  though  not  decisive,  element  in  determining 
his  competency.  Its  evidential  weight  depends  upon  the  character 
of  the  work  to  be  done,  the  servant's  previous  experience,  and  his  act- 
ual age.^ 

1090.  [188]  Conduct  prior  to  the  time  of  the  accident. —  a.  No  act 
of  previous  negligence  shown. — Where  a  servant  is  shown  to  have  pos- 
sessed all  the  physical  and  mental  qualities  requisite  for  the  proper 
discharge  of  his  duties,  and  to  have  been  free  from  any  vicious  habits. 


roundhouses,  but  had  never  had  any 
other  experience  as  a  fireman  or  as  an 
■engineer;  and  the  appellee  introduced 
testimony  tending  to  prove  that,  in 
order  to  qualify  a  man  to  handle  en- 
gines, in  taking  them  to  and  from  a 
roundhouse,  he  should  have  good  judg- 
ment, and  also  two  years'  experience  as 
a  fireman,  under  the  direction  and  su- 
pervision of  a  competent  engineer. 

1  Incompetency  for  the  duties  of  tele- 
graph operator  cannot  be  inferred  from 
the  mere  fact  that  the  servant  was  sev- 
enteen years  old,  when  it  is  also  in  evi- 
dence that  he  has  discharged  his  duties 
•efficiently  for  a  year,  and  that  young 
men  are  generally  better  operators  than 
old  ones.  Sutherland  v.  Troy  &  B.  B. 
Co.  (1891)  125  N.  Y.  737,  26  N.  E. 
609. 

The  fact  that  one  employed  at  a 
mine  in  the  responsible  position  of 
managing  the  brake  whereby  the  cage 
in  which  the  workmen  descended  was 
lowered  was  but  seventeen  years  of  age 
does  not  raise  a  presumption  of  negli- 
gence against  the  company  as  a  mat- 
ter of  law,  when  such  employee  was 
experienced  in  the  work  and  for  over 
seven  months  had  performed  it  satis- 
factorily. Walkoieski  v.  Penokee  &  O. 
Gonsol.  Mines  (1898)  115  Mich.  629, 
41  L.R.A.  33,  73  N.  W.  895. 

The  mere  fact  of  employing  a  boy 
twelve  years  old  for  the  purpose  of 
running  an  elevator  is  not  evidence 
irom  which  a  want  of  care  in  select- 
ing a  servant  can  be  inferred.  Smillie 
V.  St.  Bernard  Dollar  Store  (1891)  47 
Mo.  App.  402,  Thompson,  J.,  dissented. 

The  mere  fact  that  the  servant  is 
under  fourteen  years  of  age  will  not 
justify  the  inference  that  he  is  incom- 
petent, where  the  duties  to  be  performed 
are  of  a  simple  character,  such  as  re- 
peating to  the  engineer  of  the  hoisting 
M.  &  S.  Vol.  III.— 181. 


machinery  above  a  quarry  the  signals 
received  from  the  men  in  the  quarry. 
Rickert  v.  Stephens  (1890)  133  Pa. 
538,  19  Atl.  410  (evidence  was  that 
such  work  was  done  customarily  by 
boys). 

The  question  of  the  competency  of 
an  inexperienced  youth  of  seventeen 
years  of  age  for  the  position  of  tele- 
graph operator  is  for  the  jury  where 
the  accident  was  caused  by  his  being 
asleep  when  a  train  passed  the  station. 
M'alash  R.  Go.  v.  MoBaniels  (1882) 
107  U.  S.  454,  27  L.  ed.  605,  2  Sup. 
Ct.  Rep.  932. 

The  burden  is  on  the  master  to  show 
competency,  where  a  boy  under  fourteen 
years  of  age  was  employed  to  signal 
the  engineer  when  buckets  of  coal  which 
were  being  filled  in  the  hold  of  a  vessel 
were  ready  to  be  hoisted,  and  an  ac- 
cident resulted  from  his  giving  the 
signal  prematurely.  Molaske  v.  Ohio 
Coal  Co.  (1893)  86  Wis.  220,  56  N.  W. 
475. 

A  statute  empowering  mine  owners  to 
employ  boys  of  a  certain  age  does  not 
create  a  presumption  that  any  boy  of 
that  age  is  fit  for  his  duties,  but  it 
is  still  permissible  for  the  jury  to  con- 
sider the  boy's  size,  age,  previous  ex- 
perience, strength,  and  intelligence,  and 
the  fact  that  he  was  kept  at  his  post 
thirteen  hours  a  day.  Carlson  v.  Wil- 
kcson  Coal  &  Coke  Co.  (1898)  19  Wash. 
473,  53  Pac.  725. 

On  the  ground  of  compliance  with 
usage  it  has  been  held  that  a  master 
was  justified  in  employing  a  boy  over 
fourteen  years  of  age,  with  considerable 
experience,  as  a  trapper  in  a  mine. 
Kansas  &  T.  Coal  Co.  v.  BrownMe 
(1895)  60  Ark.  582,  31  S.  W.  453.  See, 
however,  as  to  this  class  of  cases,  §  941, 
ante. 


2882  MASTER  AND  SERVANT.  [chap.  xlvi. 

the  only  basis  on  which  a  charge  of  incompetency  can  be  founded  is 
habitual  inattention  to  his  duties.  In  the  very  nature  of  the  case 
such  a  charge  cannot  be  sustained  where  there  is  no  joroof  that  he  was 
ever  guilty  of  any  carelessness  before  the  injury  was  received.'  But 
the  mere  fact  that  no  such  carelessness  is  proved,  clearly  does  not  ex- 
cuse the  master,  if  the  servant  is  liable,  at  any  moment,  to  be  inca- 
pacitated for  his  duties  by  the  recurrence  of  some  chronic  malady,  and 
this  incapacity  is  apt  to  produce  precisely  those  results  which  actually 
happened  at  the  time  of  the  accident  in  suit.^ 

h.  Single  act  of  negligence. — It  has  also  been  laid  down  broadly  in 
several  cases  that  a  single  prior  act  of  negligence  is  incompetent  as 
evidence  to  prove  the  unfitness  of  the  servant.*    The  receipt  of  infor- 

i  Bruce   v.   Penn   Bridge    Go.    (1900)  appeal    (1893)    4   Tex.    Civ.    App.   468, 

197  Pa.  439,  47  Atl.  354.  23    S.    W.    305     (this    case    apparently 

2  In  Baird  v.  New  York  C.  &  U.  R.  R.  makes  no  distinction  between   one   and 

Co.    (1891)    64  App.  Div.   19,  71  N.  Y.  several    acts);     Thomas    v.    Cincinnati, 

Supp.  734,  the  court  said:     "When  the  N.   0.   d   T.  P.   R.   Co.    (1899)    97  Fed. 

only  claim  of  the  incompetency  is  that  245;    Pace   v.    Louisville   d    N.   R.    Co. 

the  man  in  question  is  incompetent  be-  (1910)   166  Ala.  519,  52  So.  52;  Smith 

cause   he   is   careless   and   reckless   and  v.  Chicago,  P.  d  St.  L.  R.  Co.    (1908) 

inattentive,  the  fact  that  he  never  has  143   111.   App.   128,   affirmed   in    (1908) 

been  careless  or  reckless  or  inattentive  236    111.    369,    86   N.   E.    150;    Rush  v. 

is  a  perfect  answer  to  such  a  charge.  Thomas    D.    Murphy    Co.     (1907)     135 

But   where   the   charge  is   that   he,   al-  Iowa,  376,  112  N.  W.  814;  Igo  v.  Bos- 

though  in  his  natural  condition  a  care-  ton  Elev.  R.  Go.   (1910)   204  Mass.  197, 

ful  and  attentive  man,  is  afflicted  with  90  N.  E.  574;   Pratt  v.  MoKee   (1909) 

a   disease   the   effect   of   which  may   at  135    App.    Div.    752,    119   N.    Y.    Supp. 

any    moment    make    him    incompetent,  967;     Naniko    v.    Jnterborough    Rapid 

it  is  for  the  jury  to  say  whether  it  was  Transit  Go.    (1910)    140  App.  Div.  378, 

negligent    of   the   defendant   to   employ  125  N.  Y.  Supp.  389;  Stewart  v.  Hinkle 

a  man  in  such  a  condition,  although  up  Iron  Co.   (1910)   141  App.  Div.  224,  125 

to  that  time  there  had  been  no  failure  N.    Y.    Supp.    1073;    Hunter   v.   D.    W. 

to  perform  his  duties."      (Servant  was  Alderman  d  Sons  Co.    (1911)    89  S.  C. 

subject  to  epileptic  fits.)  502,   71   S.  E.   1082;   Eage  v.  Lueding- 

» Gallagher  v.  Piper   (1864)    16  C.  B.  haus    (1910)    60   Wash.   680,    111   Pac 

N.   S.   669,   13   L.   J.   C.   P.  N.   S.   329,  1041. 

10  Jur.  N.  S.  879,  10  L.  T.  N.  S.  718,        In  Baulec  v.  TfJew  York  d  E.  R.  Go. 

12  Week.   Rep.   988;    Chapman  v.  Erie  (1874)   59  N.  Y.  356,  17  Am.  Rep.  325, 

R.  Go.  (1874)  55N.  Y.  579;  Eolland  y.  where   the   plaintiff   was   held   to   have 

Southern  P.   Co.    (1893)    100  Cal.   240,  been  rightly  nonsuited,  the  court  said: 

34  Pac.  666 ;  Ohio  d  U.  R.  Go.  v.  Dunn  "An  individual  who  by  years  of  faithful 

(1894)    138  Ind.  18,  36  N.  E.   702,   37  service  has  shown  himself  trustworthy, 

N.  E.  546;  Dallas  City  R.  Go.  v.  Beeman  vigilant,  and  competent  is  not  disquali- 

(1889)    74   Tex.   291,    11    S.   W.    1102;  iied  for  further  employment,  and  proved 

Houston  d  T.  C.  R.  Go.  v.  Myers  (1881)  either  incompetent  or  careless,  and  not 

55  Tex.  110   (rule  assumed  arguendo)  ;  trustworthy,  by  a  single  mistake  or  act 

McKeever  V.  Eomestake  Min.  Go.  (1898)  of  forgetfulness   and  omission  to  exer- 

10  S.  D.   599,   74  N.  W.   1053    (verdict  cise  the  highest  degree  of  caution  and 

rightly  directed  for  defendant  where  the  presence  of  mind.     The  fact  would  only 

servant  had  made  only  one  mistake  dur-  show  what  must  be  true  of  every  human 

ing  twelve  years);   Kennedy  v.  Spring  being,— that  the  individual  was  capable 

(1893)    160  Mass.   203,   35  N.  E.   779;  of   an   act   of  negligence,   forgetfulness, 

Galveston,  H.  d  S.  A.  R.  Co.  v.  Davis  or   error   of    judgment.     This   must   be 

(1898)  92  Tex.  372,  48  S.  W.  570;  first  the  case  as  to  all  employees  of  corpora- 
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mation  that  the  servant  has  been  guilty  of  such  an  act  is  said  merely 
to  impose  on  the  master  the  obligation  of  using  ordinary  care  in  in- 
vestigating the  cause  of  the  accident  and  the  competency  of  the  serv- 
ant, and  acting  -with  reference  to  his  I'etention  or  discharge  as  rea- 
sonable prudence  wovild  dictate  in  view  of  the  facts  ascertained.  If 
these  facts  prove  to  be  such  that  a  careful  man  would  have  considered 
himself  justified  in  retaining  the  servant,  no  fault  can  be  imputed  to 
the  master ;  *  though,  undoubtedly,  notice  of  the  servant's  lapse,  if 
it  is  at  all  serious,  will  impose  upon  the  master  and  his  representa- 
tives the  obligation  of  exercising  increased  vigilance  in  observing  the 
servant's  conduct  afterward.*  This  doctrine  clearly  cannot  be  subject 
to  any  exception  in  courts  which  take  the  ground  that  even  evidence 
of  several  specific  acts  of  negligence  is  not  competent  unless  they  were 
so  frequent  as  to  be  habitual.^    See  note  18,  infra.    But  any  less  re- 


tions  until  a  race  of  servants  can  be 
found  free  from  the  defects  and  infirmi- 
ties of  humanity.  A  single  act  may, 
under  some  circumstances,  show  an  in- 
dividual to  be  an  improper  and  uniit 
person  for  a  position  of  trust,  or  any 
particular  service,  as  when  such  act 
is  intentional  and  done  wantonly,  re- 
gardless of  consequences,  or  malicious- 
ly. So  the  manner  in  which  a,  specific 
act  is  performed  may  conclusively  show 
the  utter  incompetency  of  the  actor,  and 
his  inability  to  perform  a  particular 
service.  But  a  single  act  of  casual 
neglect  does  not,  per  se,  tend  to  prove 
the  party  to  be  careless  and  imprudent, 
and  unfitted  for  a  position  requiring 
care  and  prudence.  Character  is  formed 
and  qualities  exhibited  by  a  series  of 
acts,  and  not  by  a  single  act.  An 
engineer  might,  from  inattention,  omit 
to  sound  the  whistle  or  ring  the  bell  at 
a  road  crossing,  but  such  fact  would  not 
tend  to  prove  him  a  careless  and  negli- 
gent servant  of  the  company.  The  com- 
pany is  only  charged  with  the  duty  of 
employing  those  who  have  acquired  a 
good  character  in  respect  to  the  qualifi- 
cations called  for  by  the  particular 
service,  and  no  one  would  say  that  a 
good  character  acquired  by  long  service 
was  destroyed  or  seriously  impaired  by 
a  single  involuntary  and  unintentional 
fault." 

*  Bmilec  V.  New  York  d  H.  R.  Go. 
(1872)  62  Barb.  623,  affirmed  in  (1874) 
59  N.  Y.  356,  17  Am.  Rep.  325.  In  the 
opinion  delivered  in  the  lower  court  it 
was  denied  that  "intelligent  men  of  good 


habits,  who  are  engineers  or  brakemen 
or  switchmen  on  railroads,  must  inevit- 
ably be  discharged  .  .  .  for  the  first 
error  or  act  of  negligence." 

&  Chapman  v.  Erie  R.  Co.  (1874)  55 
N.  Y.  579. 

That  a  single  negligent  act  is  not 
proof  of  incompetency  where  the  serv- 
ant did  not  act  wantonly,  regardless 
of  consequences,  or  maliciously,  and  no 
possible  injury  could  be  shown  as  the 
result  of  his  action,  was  declared  in 
Chicago  &  E.  I.  R.  Go.  v.  Myers  (1898) 
83  111.  App.  469. 

The  incompetency  of  a  fireman  for 
the  duties  of  an  engineer  cannot  be 
predicated  on  the  ground  that  he  failed, 
while  the  train  was  running  between 
stations,  to  notice  a  signal  to  stop,  given 
from  the  rear  of  the  train.  Core  v.  Ohio 
River  R.  Co.  (1893)  38  W.  Va.  456,  18 
S.  E.  596. 

The  mere  fact  that  a  yard  master  had 
sent  an  engine  upon  the  track  when  a 
coming  train  was  overdue  does  not  con- 
clusively show  that  the  company  was 
negligent  in  keeping  him  in  its  service, 
since  he  might  have  had  information 
showing  that  the  train  would  not  arrive 
for  some  time.  Michigan  C.  R.  Co.  v. 
Gilbert  (1881)  46  Mich.  176,  9  N.  W. 
243. 

8  To  satisfy  this  description  it  is  not 
necessary  that  there  should  have  been 
a,  "constant  repetition"  of  negligent 
acts.  Olsen  r.  North  Pacific  Lumber  Co. 
(1901)  106  Fed.  298.  There  it  was  held 
that  unfitness  could  not  be  inferred 
from  tlic  fact  that  five  years  before  the 
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strictive  position  must,  it  would  seem,  be  compatible  with  the  con- 
ception that  even  a  single  careless  act  may  sometimes  be  of  such  a 
serious  nature  as  to  indicate  that  the  servant  is  unfit  for  his  duties, 
and  that  the  master  will  be  culpably  negligent  if  he  does  not  dis- 
charge him  immediately  after  the  delinquency  comes  to  his  knowl- 
edge.'' Especially  is  it  legitimate  to  draw  the  inference  of  unfitness 
where  the  dereliction  of  duty  was  one  which  the  physical  qualities 
of  the  servant  rendered  extremely  probable.'  ISTor  is  there  any  dif- 
ficulty in  holding  that,  when  proof  of  the  commission  of  a  negligent 
act  is  accompanied  by  proof  that  the  delinquent  servant  had  a  reputa- 
tion for  recklessness  (see  §  1105,  post),  and  this  reputation  was 
known  to  the  master,  a  verdict  for  the  plaintiff  is  warranted.' 

That  notice  of  the  prior  act  must,  in  any  event,  be  brought  home  to 
the  master  before  it  can  become  a  factor  bearing  upon  the  question  of 
his  negligence,  follows  from  the  general  principles  discussed  in  chap- 
ter XLiii.,  ante,  and  it  has  been  so  decided.^" 

c.  Several  acts  of  negligence. — (Compare  §  1086,  ante,  and  § 
1101,  post.) — In  regard  to  the  question  whether  the  plaintiff  is  en- 
titled to  introduce  evidence  that  the  delinquent  servant  had  been 


accident  the  servant's  negligence  had 
injured  one  person,  and  that  since  then, 
on  three  other  occasions,  persons  work- 
ing with  him  had  been  injured  by  acts 
which  could  not  be  held  to  impute  neg- 
ligence on  his  part,  where  there  was  no 
evidence  to  charge  the  master  with 
knowledge  of  the  latter  occurrences. 

TSee  Evansville  &  T.  H.  R.  Co.  v. 
(htyton  (1888)  115  Ind.  450,  7  Am.  St. 
Rep.  458,  17  N.  E.  101,  putting  the  case 
of  carelessness  so  extreme  as  to  allow 
two  trains  to  meet  while  running  in 
opposite  directions  on  the  same  track. 

In  another  case  it  was  said  that,  al- 
though a  single  act  of  a,  locomotive  en- 
gineer in  running  a  train  12  miles  in 
forty  minutes,  while  the  schedule  time 
is  one  hour,  and  a  portion  of  such  dis- 
tance at  40  or  45  miles  an  hour,  in  day- 
light and  without  accident  or  injury  to 
anyone,  did  not  necessarily  show  him  to 
be  unfit  or  reckless  of  the  lives  of  em- 
ployees at  work  upon  the  track,  yet  this 
inference  might  perhaps  have  been  justi- 
fiable if  it  had  been  shown  that  the 
want  of  accident  on  such  run  was  due 
more  to  chance  or  good  fortune  than  the 
management  of  the  engine  and  the 
actual  condition  of  the  road,  and  that 
men  working  upon  the  tra-ek  could  not 


have  been  easily  seen  or  had  time  to 
escape  after  being  warned  of  the  ap- 
proach of  the  train.  Holland  v.  South- 
ern P.  R.  Go.  (1893)  100  Cal.  240,  34 
Pac.  666. 

In  Wabash  Western  R.  Go.  v.  Brow 
(1895)  13  C.  C.  A.  222,  31  U.  S.  App. 
192,  65  Fed.  941,  the  court  assumed  that 
the  fact  of  a  switchman  having  been 
drunk  on  one  previous  occasion,  and  so 
caused  an  accident  of  the  same  kind  as 
that  in  suit  ( cars  turned  onto  the  wrong 
track ) ,  was  sufficient  to  charge  the  com- 
pany with  notice  of  his  incompetency. 

8  The  negligence  of  a  railway  com- 
pany is  for  the  jury,  where  it  has  re- 
tained in  its  employ  as  a  night  operator 
a  boy  eighteen  years  of  age,  who,  a  few 
months  before  the  accident,  had  gone  to 
sleep  while  on  duty.  Baltimore  d  0  R. 
Co.  V.  Gamp  (1895)  13  C.  C.  A.  233, 
31  U.  S.  App.  213,  65  Fed.  952.  Com- 
pare note  1,  supra. 

9  Mexican  Nat.  R.  Co.  v.  Mu^sette 
(1894)  86  Tex.  708,  24  L.R.A.  642,  26 
S.  W.  1075. 

10  Michigan  C.  R.  Co.  v.  Gilbert 
(1881)  46  Mich.  176,  9  N.  W.  243.  See 
also  Mvlhern  v.  Lehigh  Valley  Coal  Co. 
(1894)   161  Pa.  270,  28  Atl.  1087.  ' 
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guilty  of  several  acts  of  negligence  prior  to  the  time  of  the  accident  in 
suit,  the  courts  are  not  unanimous.  The  doctrine  which  seems  to  the 
present  writer  to  be  the  most  logical,  and  which  is  sustained  by  a  con- 
siderable array  of  authorities,  is  that  siich  evidence  is  competent  to  es- 
tablish the  unfitness  of  the  delinquent  servant.^*  It  is,  of  course,  nec- 
essary that  the  negligent  quality  of  the  prior  acts  should  be  beyond  any 
reasonable  dispute,  before  the  further  question  whether  they  indicate 
unfitness  can  be  considered.^^    See  also  §  1101,  post. 


11  Southern  P.  Co.  v.  Hetzer  (1905) 
1  L.R.A.(N.S.)  288,  68  C.  C.  A.  26,  135 
Fed.  272;  Pittshurgh  R.  Co.  v.  Thomas 
(1909)  98  C.  C.  A.  437,  174  Fed.  591; 
First  Nat.  Bank  v.  Chandler  (1905) 
144  Ala.  286,  113  Am.  St.  Rep.  39,  39  So. 
822;  Oier  v.  Los  Angeles  Consol.  Elec- 
tric R.  Go.  (1895)  108  Cal.  130,  41  Pac. 
22;  Giordano  v.  BrandyiiHne  Granite 
Co.  (1901)  3  Penn.  (Del.)  423,  52  Atl. 
332;  Consolidated  Coal  Co.  v.  Seniger 
(1899)  179  111.  370,  53  N.  E.  733,  affirm- 
ing (1898)  79  111.  App.  456;  Metro- 
politan West  Side  Elev.  R.  Co.  v.  Fortin 
(1903)  203  111.  454,  67  N.  E.  977; 
Staunton  Coal  Co.  v.  Bui  (1905)  218 
111.  125,  75  N.  E.  770,  affirming  (1905) 
119  111.  App.  278;  Pfudl  v.  F.  J.  Romer 
Sons  (1909)  107  Minn.  353,  120  N. 
W.  302;  Grule  v.  Missouri  P.  R.  Co. 
(1889)  98  Mo.  330,  4  L.R.A.  776,  14 
Am.  St.  Rep.  645,  11  S.  W.  736;  Tucker 
V.  Missouri  &  K.  Teleph.  Co.  ( 1908 )  132 
Mo.  App.  418,  112  S.  W.  6;  Coppins  v. 
New  York  C.  &  H.  R.  R.  Co.  (1890)  122 
N.  Y.  557,  19  Am.  St.  Rep.  523,  25  N.  E. 
915  (servant  absent  from  his  post 
several  times  a  month)  ;  Sutton  v.  Ne^v 
York,  L.  E.  £  W.  R.  Co.  (1892)  50  N. 
Y.  S.  R.  514,  21  N.  Y.  Supp.  312;  Wood 
V.  2few  York  C.  &  H.  R.  R.  Co.  (1898) 
32  App.  Div.  606,  53  N.  Y.  Supp.  163; 
Barkley  v.  New  York  C.  &  E.  R.  R.  Co. 
(1898)  35  App.  Div.  228,  54  N.  Y.  Supp. 
766 ;  Malay  v.  Mt.  Morris  Electric  Light 
Co.  (1899)  41  App.  Div.  574,  58  N.  Y. 
Supp.  659;  Houston  &  T.  C.  R.  Co.  v. 
Patton  (1888)  —  Tex.  — ,  9  S.  W.  175 
(habitually  careless  handling  of  engine 
in  making  coupling)  ;  Gulf,  C.  c£  S.  F. 
R.  Go.  V.  Pierce  (1894)  87  Tex.  144,  27 
S.  W.  60  (brakeman  had  frequently 
gone  to  sleep  while  at  a  switch,  and  had 
failed  to  throw  it)  ;  International  &  G. 
N.  R.  Co.  V.  Branch  (1900)  —  Tex.  Civ. 
App.  — ,  56  S.  W.  542,  affirmed  in 
(1902)  29  Tex.  Civ.  App.  144,  68  S.  W. 
338;  Missouri  E.  d  T.  R.  Co.  v.  Jones 


(1903)  —  Tex.  Civ.  App.  — ,  75  S.  W. 
53;  Conover  v.  Neher-Uoss  Co.  (1905) 
38  Wash.  172,  107  Am.  St.  Rep.  841. 
80  Pac.  281;  Dossett  v.  St.  Paul  &  T. 
Lumber  Go.  (1905)  40  Wash.  276,  82 
Pac.  273;  Young  v.  Milwaukee  Gaslight 
Co.   (1907)   133  Wis.  9,  113  N.  W.  59. 

In  Pittslurg,  Ft.  W.  &  C.  R.  Co.  v. 
Ruhy  (1871)  38  Ind.  294,  10  Am.  Rep. 
Ill,  the  court  said:  "We  think  that  it 
is  well  settled,  not  only  by  the  au- 
thorities, but  in  reason  and  on  princi- 
ple, that,  for  the  purpose  of  showing 
that  the  officers  of  a  railroad  company 
had  not  exercised  due  care,  prudence, 
and  caution  in  the  employment,  or  in 
the  retaining  in  service  of  careful, 
prudent,  and  skilful  persons  to  manage 
and  operate  such  road,  and  for  the  pur- 
pose of  charging  such  corporation  with 
notice  of  the  incompetency  of  its  em- 
ployees, it  may  be  shown  that  such  em- 
ployees had  been  guilty  of  specific  acts 
of  carelessness,  unskilfulness,  and  in- 
competency, and  that  such  acts  were 
known  to  such  officers  prior  to  the  em- 
ployment of  such  agents,  or  that  such 
employees  had  been  retained  in  such 
service  after  notice  of  such  acts." 

Where  the  question  is  as  to  the  negli- 
gence of  the  master  in  retaining  a 
servant  in  his  employ  after  he  knows  or 
has  reason  to  know  that  he  is  incompe- 
tent or  unfit  for  the  service  for  which 
he  is  employed,  previous  specific  acts  of 
the  servant  tending  to  show  incompe- 
tency or  unfitness  on  his  part  which 
were  or  should  have  been  known  by  the 
master  are  admissible  in  proof  of  the 
master's  negligence.  Pittsburgh  R.  Co. 
V.  Thomas  (1909)  98  C.  C.  A.  437,  174 
Fed.  591. 

13  Thus,  evidence  that  a  locomotive 
fireman  who  had  caused  an  accident 
while  running  a  locomotive  had,  on  an- 
other occasion,  run  an  engine  faster 
than,  in  the  judgment  of  another  engi- 
neer, was  proper,  and  at  still   another 
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Some  courts,  however,  have  declined  to  adopt  the  above  doctrine. 
In  Pennsylvania  the  position  has  been  taken  that  such  cases  are  gov- 
erned by  the  general  rule  of  evidence  that  character  for  care  must 
be  proved  by  evidence  of  general  repittation,  and  not  of  special  acts.^' 
The  reasoning  by  v^hich  this  decision  is  supported  proceeds  upon  an 
erroneous  conception  of  the  logical  situation.  It  is  evident  that  the 
general  reputation  which  is  here  regarded  as  the  only  appropriate  test 
of  negligence  must  be  regarded  as  a  conclusion  which  has  itself  been 
deduced  by  various  persons  prior  to  the  trial  from  a  greater  or  less 
number  of  acts  of  the  very  same  character  as  those  which  are  thus 
declared  to  be  unfit  for  the  consideration  of  the  jury.  There  seems 
to  be  a  singular  inconsistency  in  thus  accepting  a  ready-made  infer- 
ence based  upon  testimony  submitted  in  the  most  informal  way  to 
a  nebulous  tribunal  of  irresponsible  parties  outside  the  courtroom, 
and  at  the  same  time  refusing  to  allow  such  testimony  to  be  weighed 
inside  the  courtroom  by  a  definite  body  of  men,  who  have  every  facil- 
ity afforded  them  for  testing  its  reliability,  and  who  are  fully  alive 
to  the  important  issues  which  are  immediately  dependent  upon  their 
decision.  The  difficulties  involved  in  the  theory  of  this  court  are 
still  further  emphasized  by  the  fact  that  it  has  conceded  the  compe- 
tency of  evidence  going  to  show  the  servant's  accustomed  disobe- 
dience of  orders  and  his  habitual  drunkenness,  and  that  these  facts 
were  known  to  the  master's  representative.^*  In  its  essence,  such  evi- 
dence consists  of  testimony  as  to  a  certain  niimber  of  specific  acts, 
and  the  position  thus  taken  is  therefore  inconsistent  with  that  put 
forward  in  the  Frazier  Case  (1860)  38  Pa.  104,  80  Am.  Dec.  467, 

time,  while  running  a  locomotive,  had  acter.     Besides  this,  ordinary  care  im- 

struck  a  car,  in  coupling    to    it,    with  plies  occasional  acts  of  carelessness,  for 

force  which  the  witness  considered  ex-  all  men  are  fallible  in  this  respect,  and 

cessive, — is  insufficient  to  raise  a  ques-  the  law   demands  only    the    ordinary." 

tion  of  fact  as  to  the  competency  of  such  This  case  was  lately  cited  with  approval 

fireman.     Marrinan  v.  Tslcw  York  C.  &  in  Galveston,  B.  &  8.  A.  R.  Co.  v.  Davis 

H.  R.  R.  Co.   (1897)   13  App.  Div.  439,  (1898)  92  Tex.  372,  48  S.  W.  570.    But 

43  N.  Y.  Supp.  606.  the  earlier  Texas  decisions  cited  in  note 

13  Frazier    v.    Pennsylvania    R.    Co.  11,  supra,  were  not  referred  to,  though 

(1860)    38  Pa.  104,  80    Am.    Dec.    467.  they  are  to  a  contrary  effect,  unless — 

The   court   referred   to   Greenl.    Ev.    §§  which  is   not  apparent — the    court    in- 

461-469,  and  said:      "Character   grows  tends  to  rely  on  a  supposed  distinction 

out  of  special  acts,  but  is  not  proved  by  between  acts  of  negligence  which  are  oc- 

them.    Indeed,  special  acts  do  very  often  easional  and  acts  which  are  so  frequent 

indicate  frailties  or  vices  that  are  al-  as  to  be  habitual.    See  note  18,  infra. 
together  contrary  to  the  character  ac-        The  Frazier  Case  is  quoted  at  length 

tually  established.     And  sometimes  the  and  followed  in  Rosenstiel  v.  Pittsburg 

very     frailties     that     may     be     proved  R.   Co.    (1911)    230  Pa.  273,  33  L.R.A. 

against  a  man  may  have  been  regarded  (N.S.)   751,  79  Atl.  556. 
by  him  in  so  serious  a  light  as  to  have        1*  Huntingdon  &  B.  T.  Mountain  R.  & 

produced  great  improvement    of    char-  Goal  Co.  v.  Deoher   (1876)   82  Pa.  119. 
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unless — which  is  not  apparent — it  is  intended  to  grant  the  compe- 
tency of  such  evidence  only  in  cases  where  it  is  based  on  general  rep- 
utation.'* 

In  Massachusetts  the  conception  relied  upon  is  that  the  character 
or  reputation  of  a  servant  as  a  careful  or  careless  man,  either  gener- 
ally or  in  any  department  of  business,  cannot  be  shown  by  introdu- 
cing evidence  of  particular  acts,  and  by  trying  the  question  whether 
those  acts  were  severally  careless,  or  done  with  due  care.  To  do  this, 
it  is  said,  would  introduce  a  multiplicity  of  issues  of  which  the  par- 
ties ordinarily  could  not  have  previous  notice,  and  which  it  would  be 
impracticable  properly  to  try.'*  The  point  thus  emphasized  hardly 
seems  sufficient  to  overcome  the  effect  of  the  consideration  that,  ac- 
cording to  the  ordinary  judgment  of  mankind,  a  servant  who  has  been 
guilty  of  repeated  acts  of  negligence  is  rather  more  likely  than  not  to 
be  unfit  for  his  position.  If  a  court  would,  perforce,  have  to  deter- 
mine the  quality  of  each  of  several  acts  if  they  were  put  forward  by 
the  master  as  a  justification  for  dismissing  a  servant  for  incompe- 
tence, there  is  no  apparent  reason  why  a  similar  investigation  should 
be  declined  in  an  action  sounding  in  negligence.  It  is  not  apparent 
that  the  difficulties  of  procedure  adverted  to  in  the  cases  last  cited 
have  caused  any  special  embarrassment  in  the  jtirisdictions  where 
evidence  of  this  sort  is  deemed  to  be  admissible.  JSTor  is  the  reason  as- 
signed for  this  doctrine  easy  to  reconcile  with  the  decision  in  the 
cases  cited  in  note  20,  infra.  The  proposition  that  evidence  of  this 
sort  must  be  rejected  if  directly  offered  on  the  issue  of  competency, 
but  is  proper  for  consideration  if  it  happens  to  be  before  the  jury  for 
other  purposes,  seems  to  present  a  distinction  for  which  no  satisfac- 
tory logical  basis  can  be  suggested. 

IS  For  criticisms  on  the  Pennsylvania  mately  be  a  factor  in  the  case  unless  the 

doctrine,  see  liaulec  v.  Neiv  York  &  3.  master  is  also  snown  to  have  had  knowl- 

B.   Go.    (1874)    59   N.   Y.   356,    17   Am.  edge,  actual  or  constructive,  of  the  speci- 

Rep.  325,  and  Pittsburgh,  Ft.  W.  &   C.  fie  act  or  acts  in  question.    Such  knowl- 

R.  Co.  v.  Ruby   (1871)    38  Ind.  294,  10  edge  is  declared,  or  assumed  to  be,  an 

Am.  Kep.  111.  existing    element    in    all    tne    oases    in 

In  Couch  V.  Watson  Coal  Co.   (1877)  which  this  sort  of    evidence    has    been 

46   Iowa,    17,   the   court  undertakes   to  deemed    admissible    to    establish    unfit- 

distingui'sh    between    the    Pennsylvania  ness.     See,  especially,  notes  10  and  11, 

rule  and  that  adopted   in   Indiana  and  supra. 

New    York     on    the    ground    that    tlic        IB  Hatt  y.  Nay  (1887)  144  Mass.  186, 

Frazier  Case  does  not  determine   what  10    N.    E.     807;     Connors    v.     Morton 

the  doctrine  should  be  if  the  master  or  (1894)    160  Mass.   333,   35   N.  E.   860; 

his  representative  had  knowledge  of  the  Cooney    v.    Gommonioealth    Ave.    Street 

specific  acts.     But  this  is  a  plain  mis-  R.  Co.    (1907)    196  Mass.  11,  81  N.  E. 

apprehension    of    the     logical     position.  905;     Iwanoioski     v.     American     Agri. 

No  authority  has  ever  gone  to  the  extent  Chemical  Co.   (1910)   205  Mass.  316,  91 

of  holding  that  such  evidence  can  ulti-  N.  E.  296;    Orebenstein  v.  Stone  d  W. 
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In  some  other  states,  also,  the  judges  have  exhibited  a  more  or  less 
pronounced  tendency  to  adopt  the  theory  of  the  courts  of  Pennsylva- 
nia and  Massachusetts.  But  their  precise  position  is  not  very  clearly 
defined." 

A  compromise  between  the  theory  that  this  kind  of  evidence  is 
wholly  incompetent,  and  the  theory  that  it  is  admissible,  is  exhibited 
in  the  cases  which  take  the  position  that  it  does  not  tend  to  show  unfit- 
ness unless  the  derelictions  of  duty  have  been  so  frequent  that  they 
may  fairly  be  termed  habitual."  This  position  plainly  involves  the 
necessity  for  a  determination  by  the  court  of  the  question  of  fact 
whether  the  acts  upon  which  the  plaintiff  relies  come  within  one  or 
other  of  the  categories  thus  contrasted.  Considered  as  an  expression 
of  a  general  principle,  therefore,  it  can  scarcely  be  correct. 

That  evidence  of  neither  one,  nor  several,  acts  of  negligence  com- 
mitted by  a  servant  before  that  which  caused  the  injury  in  suit  is 
competent  to  show  that  the  latter  act  was  negligent,  is  perfectly  plain 
upon  general  principles,  and  is  not  disputed.^^ 

In  any  jurisdiction  it  would  probably  be  conceded,  and  by  two 
courts  it  has  been  expressly  decided,  that,  when  conduct  of  a  servant 

Engineering    Corp.     (1910)     205    Mass.  occasional,   or   of   such  a   character   as 

431,  91  N.  E.  411.  renders  it  imprudent  to  retain  him  In 

^T  In  Kindel  V.  Hall  (1896)  8  Colo,  service."  Baltimore  Elevator  Co.  v. 
App.  63,  44  Pao.  781,  it  was  held  that  a  Neal  (1886)  65  Md.  438,  5  Atl.  338. 
jury  should  not  be  told  that  if  they  find  In  Kellogg  v.  Stephens  Lurnber  Co. 
the  delinquent  fellow  servant  was  fre-  (1900)  125  Mich.  222,  84  N.  W.  136, 
quently,  and  for  an  improper  length  of  the  court  held  that  a  few  occasional  acts 
time,  absent  from  his  post,  and  the  of  negligence  were  not  proof  of  unfit- 
practice  was  known,  they  might  consider  ness.  Baltimore  \.  War  (1893)  77  Md. 
the  fact  as  bearing  on  the  question  of  593,  27  Atl.  85  (the  same  point).  See 
his  skill  and  competency.  But,  perhaps,  also  Walker  v.  Boiling  (1853)  22  Ala. 
it  is  not  Intended  to  deny  the  admissi-  294,  per  Phelan,  J.,  who  draws  the  same 
bility  of  such  evidence  altogether.  Logi-  distinction  between  casual  and  habitual 
cally,  it  certainly  bears  on  the  question  acts. 

of   the   servant's   habitual   carelessness,  '^^  First  "N at.  Bank  \.  Chandler  (1905) 

and  this  is  one  form  of  unfitness.  144  Ala.  286,  113  Am.  St.  Rep.  39,  39 

The    Missouri   court   of    appeals   has  So.  822;  Hatt  v.  Nay  (1887)   144  Mass. 

laid  it  down  that  simple  acts  of  negli-  186,  10  N.  E.  807;   Connors  v.  Morton 

gence  do  not  tend  to  establish  general  (1894)    160  Mass.   333,   35  N.  E.   860; 

incompetency.     Cook  v.  St.  Louis,  I.  M.  Baltimore  Elevator  Go.  v.  Neal   (1886) 

&   S.   R.   Co.    (1880)    8   Mo.   App.   573,  65  Md.  438,  5  Atl.  338. 

Appx. ;  but  the  opinion  is  not  reported  Testimony  that  plaintiff,  who  was  a 

at  length,  and  it  is   impossible  to  say  railroad  engineer  and  was  injured  in  a 

what  the  grounds  of  the  judgment  were,  railroad  collision,   would  frequently  go 

A  decision  of  the  supreme  court  of  this  to  sleep  while  on  duty,  is  inadmissible 

state  to  the  contrary  effect  is  cited  in  where  there  is  no  evidence  that  he  was 

note  11,  supra.  asleep  at  the  time  of  the  collision.    Mis- 

18  "Negligence  such  as  unfits  a  person  souri,  K.  &  T.  R.  Co.  v.  Johnson  (1898) 

for  service,  or  such  as  renders  it  neg-  —  Tex.  Civ.  App.  — ,  49  S.  W.  265,  af- 

ligent  in  a  master  to  retain  him  in  the  firmed  in  (1898)   92  Tex.  380,  48  S.  W. 

employ,  must  be  habitual,  rather  than  568.     Compare  §  1094,  note  2,  post. 
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tending  to  show  his  qualifications,  or  his  mental  or  physical  fitness  for 
his  work,  is  properly  before  a  jury  upon  one  of  the  issues  of  the  case, 
they  may  consider  it  on  the  question  of  his  competentcy.^" 

The  cases  in  this  section  should  be  compared  with  those  dealing 
with  the  satisfactory  and  unsatisfactory  operation  of  inorganic  agen- 
cies; chapter  lxviii.,  post. 

1091.  [189]  Act  by  which  the  injury  was  caused. — In  several  de- 
cisions it  is  laid  down,  quite  broadly,  that  evidence  which  merely 
shows  that  the  delinquent  servant  was  negligent  in  respect  to  the  par- 
ticular act  which  caused  the  injury  will  not  warrant  a  finding  that  he 
was  incompetent.^  So  far  as  this  doctrine  depends  on  considerations 
analogous  to  those  relied  on  in  the  cases  which  deny  the  justifiability 
of  inferring  incompetence  from  one  act  of  negligence  committed  be- 
fore the  accident  in  suit,  it  must  seemingly  be  subject  to  the  same 
qualification  as  the  general  rule  laid  down  in  those  cases,  viz. :  that  the 
delinquency  which  caused  the  accident  may  be  of  such  a  flagrant  char- 
acter as  to  warrant  the  conclusion  that  only  an  unfit  servant  could 
have  committed  it.^  It  has  been  objected  that,  "if  a  single  act  of  neg- 
ligence is  to  be  regarded  as  tending  by  itself  to  show  incompetency, 
and  furnish  any  ground  for  conjecture  that  such  incompetency  is 
known  to  the  company  or  its  agents,  then  it  must  follow  that  all  cases 
of  damage  by  negligence  of  a  fellow  servant  may  be  allowed  to  be 
traced  to  the  negligent  appointment  of  incompetent  subordinates."  ^ 

<^0  Olsen  y.  Andrews  (1897)  168  Mass.  based  on  evidence  that  the   delinquent 

261,  47  N.  E.  90 ;  C<mch  v.  Watson  Goal  servant  was  negligent  in  respect  to  the 

Go.   (1877)  46  Iowa,  17.  particular    incident    which    led    to   the 

1  Curran     v.     Merchants'     Mfg.     Go.  injury. 

(1881)  130  Mass.  374,  39  Am.  Kep.  457;  In    Atlanta    Gotten   Factory    Go.   v. 

Salem  Stone  &   Lime  Go.  v.   Chastain  Speer   (1882)   69  Ga.  137,  47  Am.  Rep. 

(1894)   9  Ind.  App.  453,  36  N.  E.  910;  750,  the  opinion  of  the  majority  of  the 

Lindvall  v.  Woods   (1891)  44  Fed.  855;  court    proceeded    partly   upon    the    hy- 

Texas  <t  N.  0.  R.  Go.  v.  Berry   (1887)  pothesis   that  the   fact  of   a  foreman's 

67  Tex.  238,  5  S.  W.  817 ;  Baltimore  v.  having  wilfully  violated  a  rule  promul- 

War    (1893)    77   Md.  593,  27   Atl.   85;  gated  for  the  security  of  the  children 

Peaslee  v.  Fitchburg  R.  Go.   (1890)   152  employed  in  the  establishment  was  proof 

Mass.  155,  25  N.  E.  71;  Spring  Valley  of  his  incompetency. 

Goal  Go.  V.  Patting   (1898)   30  C.  C.  A.  In  Pleasants  v.  Raleigh  &  A.  Air  Line 

168,   58   U.   S.  App.  575,  86   Fed.  433;  R.   Go.    (1897)    121  N.  C.  492,  61  Am. 

Hathaiaay  v.  Illinois  G.  R.  Co.   (1894)  St.  Rep.  674,  28  S.  E.  267,  the  fact  that 

92  Iowa,  337,  60  N.  W.  651;  Buckley  v.  when  a  switch  was  open,  and  cars  were 

Gould  &   G.   Silver  Min.   Co.    (1882)    8  standing  on  the  side  track  to  which  it 

Sawy.  394,  14  Fed.  833.  led,  a  conductor  signaled  to  his  engineer 

8  in  Sullivan  v.  New  York.  TSf.  H.  &  that  the  train  might  safely  proceed,  was 

H.  R.  Go.  ( 1892 )   62  Conn.  209,  25  Atl.  assumed  to  be  sufacient  evidence  of  in- 

711,  the  court,  taking  the  ground  .that  competency. 

negligence,  as  regards  the  retention  of  3  Lee  v.  Detroit  Bridge  &  Iron  Works 

the     servant,     was     not     "necessarily  (1876)   62  Mo.  565. 

shown,"  refused  to  set  aside  a  verdict  In  Big  Stone  Gap  Iron  Go.  v.  Ketron 

for  the  plaintiff  for  nominal  damages,  (1903)    102  Va.  23,   102  Am.  St.  Rep. 
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But,  plainly,  this  would  not  necessarily  be  the  consequence  of  ad- 
mitting in  appropriate  cases  the  competency  of  the  evidence  con- 
demned. The  questions  whether  a  negligent  act  was  merely  a  tempo- 
rary lapse  by  a  capable  servant,  or  indicated  an  essential  unfitness, 
are  entirely  distinct,  and  it  seems  impossible,  from  a  purely  logical 
standpoint,  to  maintain  that  such  evidence,  so  far  as  it  bears  upon  the 
latter  question,  should  be  rejected  simply  because  the  other  one  is 
also  suggested  by  it.'*  It  may  be  readily  conceded  that  the  practical 
result  of  leaving  juries  untrammeled  as  regards  the  construction  of 
this  kind  of  testimony  would  inevitably  be  a  serious  inroad  upon  the 
doctrine  of  common  employment.  But  this  is  hardly  an  adequate 
reason  for  excluding  it  altogether.  The  power  of  the  court  to  direct 
the  deliberations  of  the  jury  by  differentiating  clearly  the  two  issues 
to  which  the  evidence  is  applicable,  and  to  make  peremptory  rulings 
iipon  its  effect  in  extreme  cases,  is  a  suificient  guaranty  against  its 
being  used  to  sap  the  foundations  of  the  doctrine  in  question.  It  has 
also  been  said  that  to  allow  a  jury  to  infer  negligence  or  unskilfulness 
on  the  delinquent  servant's  part  from  the  simple  fact  of  the  happen- 
ing of  the  accident  in  suit  would  conflict  with  the  principle  that  it  is 
incumbent  on  the  plaintiff  to  establish  by  affirmative  proof  that  his 
injury  was  caused  by  the  negligent  and  unskilful  act  of  the  fellow 
servant.*  Clearly,  however,  no  logical  reason  can  be  suggested  why 
the  principle  of  res  ipsa  loquitur  should  not  be  as  applicable  under 
appropriate  circumstances  to  cases  where  the.  injury  arises  from  the 
negligence  of  a  servant,  as  it  is  to  cases  where  the  injury  is  due  to  the 
defective  quality  of  some  inanimate  agency  of  the  master's  business. 
The  rule  as  to  the  burden  of  proof,  therefore,  is  not  necessarily  in- 
fringed by  admitting  the  competency  of  the  evidence  objected  to. 
Whether  it  is  sufficient,  unsupported,  to  establish  incompetency,  de- 
pends upon  the  character  of  the  servant's  act. 

1092.  [190]  Derelictions  of  duty  subsequent  to  the  injury  in  suit. — 
Subsequent  derelictions  of  the  servant  have  been  held  not  to  be  compe- 
tent evidence  of  fault  on  the  master's  part  in  having  had  the  delin- 
quent servant  in  his  employment.^    That  this  is  true,  without  qualifi- 

839,  45  S.  E.  740,  it  was  held  that  the  *  Baltimore    Elevator     Co.    v.     Neal 

negligent  act  of  a  surgeon  employed  by  (1886)  65  Md.  438,  5  Atl.  338. 

the  master  to  care  for  an  injured  serv-  "The  occurrence  itself,"  said  the  same 

ant  might  show  incompetency,  but  was  court  in  another  case,   "raises  no   pre- 

not    sufficient    to    show    the    master's  sumption  of  negligence,  and  justifies  no 

knowledge  thereof.  inference  of  incompetency."     Baltimore 

3a  See  Gulf,  C.  &  S.  F.  R.  Co.  v.  Hays  v.  War   (1893)   77  Md.  593,  27  Atl.  85. 

(1905)  40  Tex.  Civ.  App.  162,  89  S.  W.  l  Couch  v.   Watson   Coal  Co.    (}877) 

29.  46  Iowa,  17;   CrcUg  v.  Chicago  d  A.  R. 
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cation,  of  acts  which  do  not  tend  to  show  unfitness  of  the  kind  com- 
plained of,  is,  of  course,  indisputable.^  Eut  if  it  indicates  a  want  of 
fitness  at  the  time  when  the  act  was  committed,  it  is  diflicult  to  see  why 
it  should  not  at  least  be  competent  when  the  act  was  sufficiently  close 
in  point  of  time  to  the  accident  in  suit  to  render  it  not  unreasonable 
to  infer  that  the  servant's  capacity  for  his  duties  was  the  same  at  the 
later  as  at  the  earlier  date. 

1093.  [191]  Disclaimer  of  fitness  by  delinquent  servant  himself. — 
Under  ordinary  circumstances,  it  would  seem,  the  self-depreciatory 
statements  of  the  delinquent  servant  himself  are  to  be  wholly  disre- 
garded where  his  previous  experience  and  conduct  are  such  as  to  justi- 
fy the  master  in  supposing  that  he  is  competent  to  do  the  work  as- 
signed to  him.^ 

1094.  [192]  Keputation.— (Compare  §  1105,  -post.) — In  some 
cases  it  has  been  argued  that  the  servant's  reputation  for  incompe- 
tency is  evidence  that  he  was  actually  incompetent,  and  not  simply  a 
circumstance  which  put  the  master  upon  inquiry  as  to  whether  he  was 
or  was  not  competent.    But  this  contention  has  always  been  rejected.^ 


Go.  (1893)  54  Mo.  App.  523  (demurrer 
to  evidence  sustained  where  there  was 
no  evidence  that  the  servant  liad  been 
reckless  till  after  the  accident). 

2  Eansier  v.  Minneapolis  t&  St.  L.  R. 
Go.  (1884)   32  Minn.  331,  20  N.  VV.  332. 

1  Where  boys  of  the  same  age  and  size 
are  commonly  considered  competent  to 
do  the  work  in  which  the  servant  whose 
act  caused  the  injury  in  suit  was  en- 
gaged, and  who  for  six  months  had  done 
the  work  to  the  satisfaction  of  all  his 
colaborers,  the  mere  fact  that,  on  the 
occasion  in  question,  he  had  told  the 
master's  vice  principal  that  he  did  not 
feel  strong  enough  to  do  the  work  will 
not  render  the  master  liable  for  the  act 
of  the  vice  principal  in  setting  him  to 
work  notwithstanding  th^s  statement. 
Jungnitsch  v.  Michigan  Malleahle  Iron 
Co.  (1895)  105  Mich.  270,  63  K.  W.  296. 

In  Wright  v.  'Nctv  York  G.  R.  Go. 
(1858)  28  Barb.  80,  the  supreme  court 
remarked  that  the  statement  of  an  en- 
gineer to  his  superior  officer,  that  he  did 
not  feel  competent  to  take  a  train  over 
a  particular  piece  of  road  at  night,  was 
"very  slight  evidence"  to  prove  incom- 
petency for  that  duty;  but  did  not  ex- 
press any  definite  opinion  as  to  the  pre- 
cise evidential  weight  of  the  fact.  The 
court  of  appeals  ([1862]  25  N.  Y.  562) 
held   that   the    engineer    was    certainly 


competent,  a  ruling  which  necessarily 
implies  that  the  evidence  in  question 
was  inadequate  to  justify  the  inference 
of  negligence  on  the  master's  part. 

1  Gosgrove  v.  Pitman  (1894)  103  Cal. 
268,  37  Pac.  232  (negligence  was  held 
to  be  negatived  by  proof  that  the  serv- 
ant was  not  really  intemperate,  though 
lie  had  that  reputation)  ;  Lee  v.  Michi- 
gan G.  R.  Go.  (1891)  87  Mich.  574,  49 
N.  W.  909  (reputation  of  incompetency 
as  yard  master  not  sufficient  when  based 
only  on-the  fact  that  he  had  had  no  ex- 
perience as  switchman). 

So,  also,  in  Gier  v.  Los  Angeles  Gon- 
sol.  Electric  R.  Go.  (1895)  108  Cal.  129, 
41  Pac.  22,  the  coui't  said  that  it  is 
the  character  of  the  employee  which  is 
the  object  of  ultimate  determination, 
not  his  reputation,  and  that,  as  evidence 
of  reputation  becomes  necessary  only 
where  there  is  an  inability  to  furnish 
direct  proof  of  the  employer's  knowl- 
edge, so  it  is  proper  only  after  the  es- 
tablishment of  the  fact  that  the  em- 
ployee is  in  truth  an  unfit  person;  and 
proceeded  thus:  "Reputation  is  not 
proof  of  that  fact.  A  man's  reputation 
may  be  at  variance  with  his  character 
or  in  accord  with  it.  He  may  be  re- 
puted reckless,  and  in  fact  be  careful. 
An  employer  is  not  bound  to  discharge 
an  employee  merely  because  of  his  ill 
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Still  less  is  reputation  competent  evidence  to  establish  that  that  partic- 
ular form  of  incapacity  which  it  ascribes  to  him  existed  at  the  time  of 
the  injviry,  and  contributed  to  produce  it.* 

1095.  [193]  Certificates  and  licenses,  evidential  significance  of. — 
Certificates  of  competency  and  licenses  to  pursue  certain  avocations 
merely  limit  the  master's  range  of  choice  to  the  class  of  specialists  to 
whom  those  documents  are  granted,  and  do  not  compel  him  to  employ 
or  retain  any  individual  member  of  the  class.  They  are,  accordingly, 
no  more  than  prima  facie  evidence  of  such  individual's  competency, 
and  do  not  justify  keeping  him  in  the  service  after  his  actual  unfit- 
ness has  become  known  to  the  master.^ 

On  the  other  hand,  the  mere  fact  that  an  employee  has  never  been 
licensed  by  any  official  body  to  do  the  work  in  question  is  not  of  it- 
self sufficient  to  show  that  he  is  incompetent  or  unskilful.*  The 
requisite  special  knowledge  may  be  obtained  by  practical  experience.* 


repute;  but  lie  is  culpable  if  he  retains 
in  his  employ  a  servant  with  a  bad 
reputation  well  founded."  To  the  same 
effect,  see  Galveston,  H.  &  8.  A.  R.  Go. 
V.  Davis  (1893)  4  Tex.  Civ.  App.  468, 
23  S.  W.  301 ;  Baltimore  d  0.  R.  Go.  v. 
Henthorne  (1896)  19  C.  C.  A.  623,  43 
U.  S.  App.  113,  73  Fed.  634  (intemper- 
ance) ;  La  Ghappelle  v.  Allis-Ghalmers 
Go.  (1910)  157  111.  App.  112;  Ft.  Worth 
&  R.  G.  R.  Go.  V.  Finley  (1908)  50  Tex. 
Civ.  App.  291,  110  S.  W.  531. 

See  note  to  Rosenstiel  v.  Pittsburg 
R.  Go.  33  L.R.A.(N.S.)   751. 

^Baltimore  d  0.  R.  Go.  v.  Golvin 
(1888)  118  Pa.  230,  12  Atl.  337  (repu- 
tation for  carelessness  not  evidence  of 
inefficient  performance  of  duty  at  the 
time  of  the  accident)  ;  Baltimore  &  0. 
R.  Go.  V.  Henthorne  (1896)  19  C.  C.  A. 
623,  43  U.  S.  App.  113,  73  Fed.  634 
(reputation  for  drunkenness  not  evi- 
dence that  servant  was  drunk  when  the 
accident  occurred)  ;  ErTi  v.  Popritz 
(1898)  59  Kan.  264,  68  Am.  St.  Rep. 
362,  52  Pac.  871.  Compare  §  1090,  note 
19,  a/nte. 

In  Fonda  v.  8t.  Paul  City  R.  Go, 
(1898)  71  Minn.  438,  74  N.  W.  166, 
this  rule  was  applied  in  an  action  by  a 
third  person. 

Nicknames  are  not  so  generally  ex- 
pressive of  the  characteristics  of  the 
persons  to  whom  they  are  applied  as  to 
be  competent  evidence  for  the  purpose 
of  proving  that  the  bearer  of  the  name 
possessed  the  characteristics  denoted  by 


the  nickname.  Marrinan  v.  New  York 
G.  d  H.  R.  R.  Go.  (1897)  13  App.  Div. 
439,  43  N.  Y.  Supp.  606  (fact  that 
a  servant  is  called  by  his  fellow  em- 
ployees "Crazy  Nolan"  not,  in  the  ab- 
sence of  other  proof,  competent  evidence 
to  show  that  he  is  actually  crazy ) . 

In  it  subsequent  case  this  ruling  was 
cited  with  approval,  and  a  new  trial 
ordered,  on  the  ground  that  the  jury 
had  not  been  left  uninfluenced  by  the 
evidence  of  a  nickname  ("crazy")  which 
had  been  applied  to  the  culpable  serv- 
ant. BaArd  v.  New  York  G.  d:  H.  R.  R. 
Co.  (1897)  16  App.  Div.  490,  44  N.  Y. 
Supp.  926.  See  also,  to  the  same  effect, 
St.  Louis,  A.  dc  T.  JB.  R.  Co.  v.  Corgan 
(1891)    49  111.  App.  229. 

1  Consolidated  Goal  Go.  v.  Seniger 
(1899)  179  111.  370,  53  N.  E.  733,  af- 
firming ( 1898 )  79  111.  App.  456 ;  Walker 
v.  Boiling  (1853)  22  Ala.  294. 

i  Illinois  Steel  Co.  v.  Richter  (1898) 
82  111.  App.  45  (engineer  in  charge  of  a 
mill  not  licensed  in  accordance  with  the 
provisions   of   a  municipal   ordinance). 

In  McMahon  v.  Davidson  (1867)  12 
Minn.  357,  Gil.  232,  the  defendant  was 
held  liable  for  injuries  caused  by  the 
incompetence  of  an  unlicensed  engineer. 
The  incompetence  there  was  not,  how- 
ever, deduced  from  the  mere  fact  that 
he  had  no  license. 

3  A  yard  master  who  has  never  passed 
the  examination  for  engineer  may  be  a 
competent  person  to  operate  a  switch 
engine,   if  he  has  occasionally  handled 
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C.  Master's  knowledge,  actual  or  constructive,  of  the  incom- 
petency, MUST  BE  shown. 

1096.  [193a]  Generally.— As  was  indicated  in  the  general  state- 
ment of  principle  in  §  1079,  ante,  the  liability  of  the  master  for  in- 
juries caused  by  the  unfitness  of  a  servant  is  limited  by  a  doctrine 
analogous  to  that  which  prevails  with  respect  to  other  agencies, — ^the 
doctrine,  namely,  that  actionable  negligence  is  predicated  only  in  cases 
in  which  the  master  either  hired  the  delinquent  servant  with  a  knowl- 
edge of  his  unfitness,  or  retained  him  in  the  service  after  notice  of 
such  unfitness.  The  language  used  by  the  Supreme  Court  of  the 
United  States  is  that  the  plaintiff  must  show,  not  only  the  incompe- 
tency, but  that  the  defendant  failed  to  exercise  proper  care  and  dili- 
gence to  ascertain  his  qualifications  and  competency  prior  to  his  ap- 
pointment, or  failed  to  remove  him  after  his  incompetency  had  come 
to  the  notice  of  some  agent  or  officer  of  defendant  having  the  power 
to  remove  the  servant.^  On  the  one  hand,  therefore,  a  verdict  for 
the  plaintiff  will  always  be  upheld  where  there  is  adequate  proof  that 
the  master  knew  of  the  delinquent  servant's  incompetency  before  the 
time  when  the  accident  happened,  and  still  retained  him  in  the  em- 
ployment.*   On  the  other  hand,  in  the  absence  of  evidence  that  he  pos- 

engines,     and     done     so     with     safety.  (1883)    89  Ind.  453,  46  Am.  Rep.  173; 

Thomas  v.  Cimcinnati,  N.  0.  d  T.  P.  R.  Nordyke  &  M.  Co.  v.  Vcm  8ant  (1884) 

Co.  (1899)  97  Fed.  245.  99  Ind.  188;  Evansville  d  T.  S.  R.  Go. 

I  Wabash  R.  Co.  v.  McDanieU  (1882)  v.  Guyton  (1888)   115  Ind.  450,  7  Am. 

107  U.  S.  454,  27  L.  ed.  605,  2  Sup.  Ct.  St.  Rep.  458,  17  N.  E.  101;  Lake  Shore 

Hep  932.  d  M.  8.  R.  Co.  v.  Stupak   (1889)    123 

Z  Senior  v.  Wa/rd   (1859)    1  El.  &  El.  Ind.  210,  23  N.  E.  246;   Cincinnati,  H. 

385    28  L.  J.  Q.  B.  N.  S.   139,   5  Jur.  d  I.  R.  Go.  v.  Madden  (1892)   134  Ind. 

N    S.  172,  7  Week.  Rep.  261,   10  Mor.  462,  34  N.  E.  227;  Kansas  P.  R.  Co.  v. 

Min.  Rep.  646;  Ross  v.  Chicago,  M.  d  Salmon   (1875)   14  Kan.  512;   Union  P. 

St.  P.  R.  Co.   (1881)   2  McCrary,  235,  8  R-  Co.  v.  Young    (1878)    19  Kan.  488; 

Fed.  544;  EerUn  v.  Chicago,  P.  d  St.  Cherokee  d  P.  Goal  d  Mm.  Go.  v.  Diok- 

L.  R.  Go.    (1892)    50  Fed.  185;   Walker  son   (1900)    10  Kan.  App.  391,  61  Pao. 

V.  Boiling  (1853)  22  Ala.  294;  Alahama  450;   Poirier  v.  Carroll    (1883)    35  La. 

d  F.  R.  Go.  V.  Waller   (1872)    48  Ala.  Ann.  699    (under  Louisiana  Code,  art. 

459;   Crusselle  v.  Pugh   (1881)   67  Ga.  2320,  providing  that  a  master  is  liable 

430,  44  Am.  Rep.  724;  Illinois  G.  R.  Go.  for  damages  by  servants  which  he  might 

V.   Jewell    (1867)    46   111.   99,   92   Am.  have  prevented);  Norfolk  d  W.  R.  Co. 

Dec.  240;   Chicago  d  A.  R.  Go.  v.  Sul-  v.  Hoover  (1894)  79  Md.  253,  25  L.R.A. 

livan  (1872)   63  III.  293;  OoUmbus,  G.  710,  47  Am.  St.  Rep.  392,  29  Atl.  994; 

d  I  G  R  Co.  y.  Troesch  (1873)  68  III.  Ledioidge  v.  Bathaway  (1898)  170  Mass. 

545,  18  Am.  Rep.  578;  Smith  v.  Chicago,  348,  49  N.  E.  656;  Beers  v.  Isaac  Prouty 

P.d  St.  L.  R.  Co.  (1908)   236  III.  369,  Go.    (1908)    200   Mass.    19,    20   L.R.A. 

86  N.  B.  150;  CMcago  d  G.  E.  R.  Co.  (N.S.)  39,  128  Am.  St  Rep.  374,  85 
V  Barney  (1867)  28  Ind.  28,  92  Am.  N.  E.  864;  MzcUgan  C.  R.  Co.  v.  Dolwn 
Dec.  282;  Ohio  d  M.  R.  Co.  v.  Gollarn  (1875)  32  Mich.  510;  Michigan  C.  R. 
(1881)  73  Ind.  261,  38  Am.  Rep.  134;  Co.  v.  Gilbert  (1881)  46  Mich.  176,  9 
Indiana    Mfg.    Go.    v.    MiUiean    (1882)  N.  W.  243;  Kean  v.  Detroit  Copper  d 

87  Ind.  87;  Pennsylvania  Go.  v.  Ron^y  Bra^s  Rolling   Mills    (1887)    66   Mich. 
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sessed  such  knowledge,  the  master  is,  as  a  matter  of  law,  deemed  to 
be  free  from  culpability.' 


277,  n  Am.  St.  Rep.  492,  33  N.  W.  395; 
Pfudl  V.  F.  J.  Roiner  Sons  (1909)  107 
Minn.  353,  120  N.  W.  302 ;  New  Orleans, 
J.  dc  0.  W.  R.  Go.  V.  Bughes  (]873)  49 
Miss.  258;  Huffman  v.  Chicago,  R.  I.  & 
P.  R.  Go.  (1883)  78  Mo.  50;  Lading  v. 
New  York  C.  R.  Co.  (1872)  49  N.  Y. 
521,  10  Am.  Rep.  417;  Chapman  v.  Erie 
R.  Go.  (1874)  55  N.  Y.  579;  Frazier  v. 
Pennsylvania  R.  Go.  ( 1860 )  38  Pa.  104, 
80  Am.  Deo.  467;  Houston  d  T.  G.  R. 
Go.  V.  Myers  (1883)  55  Tex.  110;  Bon- 
ner V.  Whitcomh  (1891)  80  Tex.  178, 
15  S.  W.  899;  Gulf,  C.  &  8.  F.  R.  Go. 
V.  Pierce  (1894)  87  Tex.  144,  27  S.  W. 
60,  affirming  (1894)  7  Tex.  Civ.  App. 
597,  25  S.  W.  1052;  Texas  &  P.  R.  Go. 
V.  Johnson  (1896)  89  Tex.  519,  35  S. 
W.  1042;  Galveston,  H.  d  S.  A.  R.  Go. 
V.  DUvis    (1893)    4  Tex.  Civ.  App.  468, 

23  S.  W.  301 ;  Mexican  Nat.  R.  Co.  v. 
Musette    (1894)    7  Tex.   Civ.  App.  169, 

24  S.  W.  520,  affirmed  in  (1894)  86 
Tex.  708,  24  L.R.A.  642,  26  S.  W.  1075 ; 
Leach  v.  Martin  (1911)  69  W.  Va.  219, 
71  S.  E.  170  (judgment  for  defendant 
reversed)  ;  see  also  the  cases  with  ref- 
erence to  incompetency  arising  from  in- 
temperate and  other  bad  liabits,  in  the 
preceding  section,  and  those  revievfed  in 
the  follovping  sections,  vpliich  all  assume 
the  existence  of  the  rule  stated  in  the 
text. 

Since  evidence  that  the  master  knew 
of  the  servant's  unfitness  is  always  com- 
petent, error  cannot  be  predicated  of  the 
fact  that  the  court  admitted  it  at  a 
certain  stage  of  the  trial,  simply  be- 
cause it  proves  to  be  irrelevant  as  to 
the  issue  finally  taken.  Altee  v.  South 
Carolina  R.  Go.  (1884)  21  S.  C.  550. 

The  same  rule  holds  under  Cal.  Civil 
Code,  §  1971,  providing  that  an  employ- 
er must  in  all  cases  indemnify  an  em- 
ployee for  losses  caused  by  the  former's 
want  of  ordinary  care,  although  under 
§  3970  he  is  not  liable  unless  he  neg- 
lected to  use  ordinary  care  in  the  "selec- 
tion" of  the  negligent  emplovee.  Gier 
V.  Los  Angeles  Gonsol.  Electric  R.  Go. 
(1895)    108  Cal.  3  29,  41  Pac.  22. 

A  decision  which  is  opposed  to  those 
authorities  is  Texas  d  N.  0.  R.  Co.  v. 
Tatman  (1895)  10  Tex.  Civ.  App.  434, 
31  S.  W.  333,  where  it  was  held,  for 
reasons  which  are  not  explained  in  the 
opinion,  that  the  mere  fact  that  a  rail- 


road company  knows  that  its  servants 
are  negligent  and  careless  will  not  ren- 
der it  liable  to  one  for  injuries  inflicted 
on  another  by  such  negligence.  This 
ruling  is  certainly  wrong,  unless  the 
court  intended  to  make  a  distinction  be- 
tween habitual  and  isolated  acts  of  neg- 
ligence.   See  §§  1086,  1090,  ante. 

3  Crew  V.  St.  Louis,  K.  &  N.  W.  R.  Go. 
(3884)  20  Fed.  87;  Louisville  d  N.  R. 
Go.  V.  Kelly  (3894)  11  C.  C.  A.  260,  24 
U.  S.  App.  103,  63  Fed.  407;  Conrad  v. 
Gray  (1895)  109  Ala.  130,  19  So.  398; 
Inrst  Nat.  Bank  v.  Chandler  (1905)  144 
Ala.  286,  113  Am.  St.  Rep.  39,  39  So. 
822;  Pennsylvania  Goal  Go.  v.  Bowen 
(1909)  159  Ala.  165,  49  So.  305;  Mat- 
thews V.  Bull  (3897)  —  Cal.  — ,  47  Pac. 
773;  Stevens  v.  San  Francisco  d  N.  P.  R. 
Go.  (1893)  100  Cal.  554,  35  Pac.  165; 
Kindel  v.  Hall  (1896)  8  Colo.  App.  63, 
44  Pac.  781;  Murphy  v.  Hughes  (1898) 
1  Penn.  (Del.)  250,  40  Atl.  187;  Hilton 
d  D.  Lumber  Go.  v.  Ingram,  (1904)  119 
Ga.  652,  100  Am.  St.  Rep.  204,  46  S.  E. 
895;  United  States  Rolling  Stock  Go.  v. 
Wilder  (1886)  116  111.  100,  5  N.  E.  92; 
St.  Louis,  A.  d  T.  H.  R.  Co.  v.  Corgan 
(1891)  49  111.  App.  229;  St.  Louis  Press 
Brick  Go.  v.  Kenyon  (1893)  57  111.  App. 
640;  Bogard  v.  Louisville,  E.  d  St.  L. 
R.  Co.  (3  885)  100  Ind.  491;  Lake  Shore 
d  M.  S.  R.  Go.  V.  Stupdk  (1886)  108 
Ind.  1,  8  N.  E.  630;  Cincinnati,  H.  d 
I.  R.  Co.  V.  Madden'  (1893)  134  Ind. 
462,  34  N.  E.  227 ;  Dow  v.  Kansas  P.  R. 
Co.  (1871)  8  Kan.  642;  Union  P.  R.  Co. 
V.  Millikan  (1871)  8  Kan.  647;  Queen 
v.  Schwann  (1907)  119  La.  495,  44  So. 
276;  Lawler  v.  Androscoggin  R.  Co. 
(1873)  62  Me.  467,  16  Am.  Rep.  492  i 
Blake  v.  Maine  G.  R.  Go.  (1879)  70  Me. 
60,  35  Am.  Rep.  297;  McGall's  Ferry 
Power  Co.  v.  Price  (1908)  308  Md.  96, 
69  Atl.  832 ;  Igo  v.  Boston  Elev.  R.  Co. 
(3930)  204  Mass.  197,  90  N.  E.  574; 
Smith  V.  E.  W.  Backus  Lumber  Co. 
(1896)  64  Minn.  447,  67  N.  W.  358; 
Lee  V.  Detroit  Bridge  d  Iron  Works 
(3  876)  62  Mo.  565 ;  Huffman  v.  Chicago, 
R.  I.  d  P.  R.  Co.  (1883)  78  Mo.  50; 
Maxwell  v.  Hannibal  d  St.  J.  R.  Go. 
(1884)  85  Mo.  95;  Dysart  v.  Kansas 
City,  Ft.  S.  &  M.  R.  Co.  (1898)  145  Mo. 
83,  46  S.  W.  751;  Wall  v.  Delaware,  L. 
d  W.  R.  Co.  (1889)  54  Hun,  454,  7  N. 
Y.    Supp.    709;    MoDermott   v.    Darnell 
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In  this  instance,  as  in  the  case  of  the  other  instrumentalities  of  an 
employer's  business,  the  knowledge  or  ignorance  contemplated  by  the 
law  connotes  the  situation  in  which  he  could  or  could  not,  by  the 
exercise  of  due  care,  have  ascertained  the  servant's  unfitness.*  See 
chapter  xliii.,  ante.  The  question  whether  the  master  knew  or  ought 
to  have  known  of  the  servant's  incompetency  is  primarily  one  for  the 


(1907)  321  App.  Div.  736,  106  N.  Y. 
Supp.  496;  Pratt  v.  UcKee  (1909)  135 
App.  Div.  752,  119  N.  Y.  Supp.  967; 
Keystone  Bridge  Co.  v.  Newbei-ry 
(1880)  96  Pa.  246,  42  Am.  Rep.  543; 
Reiser  v.  Pennsylvania  Go.  { 1892 )  152 
Pa.  38,  34  Am.  St.  Rep.  620,  25  Atl. 
175 ;  Mulhern  v.  Lehigh  Valley  Coal  Go. 

(1894)  161  Pa.  270,  28  Atl.  1087  (a 
case  under  the  mining  law  of  Pennsyl- 
vania) ;  O'Boyle  v.  Lehigh  Valley  Goal 
Go.  (1894)  161  Pa.  275,  28  Atl.  1088; 
Sage  v.  Baltimore  d  0.  R.  Go.  (1907) 
219  Pa.  129,  67  Atl.  985;  East  Tennes- 
see, V.  &  0.  R.  Co.  V.  Gurley  (1883) 
12  Lea,  46;  Galveston,  H.  &  8.  A.  R.  Go. 
V.  Faler  (1885)  63  Tex.  344  (1889)  77 
Tex.  153,  8  S.  W.  64;  Place  v.  Grand 
Trunk  R.  Go.  (1909)  82  Vt.  42,  71  Atl. 
836;  GaMn  Branch  Min.  Go.  v.  Butch- 
inson  (1911)   112  Va.  37,  70  S.  E.  480. 

A  complaint  is  demurrable  which 
merely  alleges  that  it  was  the  master's 
duty  to  employ  careful  and  skilful  serv- 
ants, and  that  he  failed  to  select  those 
that  were  competent.  A  want  of  care 
and  diligence  in  the  selection  should  al- 
so be  charged.  Moss  v.  Pacific  R.  Go. 
(1872)    49   Mo.    167,   8   Am.   Rep.    126. 

A  special  verdict  which  does  not  find, 
as  facts,  that  the  delinquent  servant 
was  incompetent,  and  that  the  master 
knew  of  his  incompetency,  will  not  sup- 
port a  judgment  for  the  plaintiff. 
Evansville   d    T.    E.    R.    Go.    v.    Tohill 

(1895)  143  Ind.  49,  41  N.  E.  709,  42 
N.  E.  352. 

An  instruction  is  erroneous  by  which 
the  master's  liability  for  the  negligence 
of  a,  coservant  is  made  to  hinge  upon 
his  competency  alone.  The  essential 
question  is  whether  the  master  used  or- 
dinary care  to  procure  a  competent  per- 
son. Tarrant  v.  We6&  (1856)  18  C.  B. 
797,  25  L.  J.  C.  P.  N.  S.  261,  4  Week. 
Rep.  640. 

A  clause  in  a  charge,  that  the  law 
imposes  the  duty  "to  employ  reasonably 
skilful  and  competent  employees,"  is  a 
misdirection,  unless  it  is  qualified  in 
another  part  by  the  instruction  that  the 


incompetency  of  a  servant  is  not  a 
ground  of  liability  unless  it  is  known, 
actvially  or  constructively,  to  the  mas- 
ter. Lewis  V.  Emery  (1896)  108  Mich. 
641,  66  N.  W.  569. 

In  laying  down  the  law  of  a  case  with 
a  view  to  a  new  trial,  it  is  improper  to 
proceed  upon  the  hypothesis  that  the 
plaintiff  was  employed  as  an  inexperi- 
enced man,  unless  there  is  some  evidence 
that  the  employer  knew  the  servant  to 
be  inexperienced.  Mayes  v.  Chicago,  R. 
I.  d  P.  R.  Co.  (1884)  63  Iowa,  562,  14 
N.  W.  340,  19  N.  W.  680  (correcting, 
in  this  regard,  the  opinion  in  the  first 
hearing  of  the  case.  The  plaintiff  was 
a  minor,  but  only  a  little  under  twenty- 
one  years  of  age). 

A  master  has  a  right  to  assume  that 
a  servant  will  not  undertake  to  do  work 
which  he  has  not  sufficient  skill  to  per- 
form, in  the  absence  of  any  conduct  on 
his  part  which  indicates  that  he  is  gen- 
erally careless.  Hilton  v.  Fitchburg  R. 
Co.  (1904)  73  N.  H.  116,  68  L.R.A.  428, 
59  Atl.  625. 

4  Chicago,  R.  I.  cG  P.  R.  Go.  v.  Doyle 
(1877)  18  Kan.  58;  Cam-eron  v.  'Ncic 
York,  C.  &  E.  R.  R.  Co.  (1894)  77  Hun, 
519,  28  N.  Y.  Supp.  898;  East  Tennes- 
see, V.  &  G.  R.  Co.  V.  Ourley  (1883)  12 
Lea,  46;  Blake  v.  Maine  G.  R.  Go. 
(1879)  70  Me.  60,  35  Am.  Rep.  297; 
Eall  V.  Bedford  Quarries  Go.  (1901 )  156 
Ind.  460,  60  N.  E.  149. 

An  allegation  that  the  master  knew 
of  the  delinquent  servant's  incompetency 
is  sustained  by  proof  that  it  ought  to 
have  been  known.  Chicago,  R.  I.  d  P. 
R.  Go.  V.  Doyle  (1877)  18  Kan.  58. 

It  is  not  error  to  submit  a  case  to  the 
jury  on  the  theory  that  the  plaintiff 
is  entitled  to  recover  if  the  negligent 
servant  was  incompetent  and  the  de- 
fendant ought  to  have  known  of  his 
incompetence.  Eilts  v.  Chicago  d  G.  T. 
R.  Co.  (1885)  55  Mich.  437,  21  N.  W. 
878. 

It  is  error  to  direct  a  verdict  for  the 
defendant  upon  a  finding  by  the  jury 
that  the  fellow  servant  whose  negligence 
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jury.®  It  is  obvious  that  the  responsibilities  which  arise  out  of  the 
employment  of  a  rational  living  creature  as  an  industrial  agency  must 
in  some  respects  be  essentially  different  from  those  which  attend  the 
use  of  an  inorganic  instrumentality,  or  of  an  animal  which,  for  ju- 
ridical purposes,  is  regarded  as  a  mere  chattel,  devoid  of  reasoning 
capacity.  This  difference  is  reflected  in  the  nature  of  the  master's 
obligations  with  regard  to  ascertaining  the  qualifications  of  his  serv- 
ants, both  at  the  time  they  are  hired  and  while  they  are  at  work. 

1097.  [194]  Duty  to  inquire  into  the  fitness  of  a  servant  at  the  time 
he  is  hired. —  (See  also  §  1082,  ante.) — Although  an  employer  is,  to 
a  great  extent,  entitled  to  act  upon  the  assumption  that  instrumen- 
talities purchased  from  persons  whose  business  it  is  to  manufacture 
them  are  in  a  sound  condition  when  they  are  first  put  in  use  (see 
§  1055,  ante),  he  clearly  would  not  be  justified  in  acting  upon  the 
assumption  that  a  servant  who  seeks  a  position  is  qualified  for  it.  It 
is  therefore  well  established  that,  where  the  service  in  which  the  serv- 
ant is  to  be  employed  is  such  as  to  endanger  the  lives  and  persons  of 
coemployees,  the  master,  before  engaging  such  servant,  is  required  to 
make  reasonable  investigation  into  his  character,  skill,  and  habits  of 
life.^  An  exception  to  this  rule  is  admitted  where  the  work  is  of  a 


caused  the  injury  was  incompetent,  but 
that  this  incompetency  was  not  known 
to  the  defendant.  Such  a  finding  leaves 
open  the  question  whether  due  care  was 
used  in  the  selection  of  that  servant. 
Skerritt  v.  Scallan  (1877)  Ir.  Rep.  11 
C.   L.   389. 

iPagels  v.  Meyer  (1900)  88  111.  App. 
169;  Calumet  Electric  Street  B.  Go.  v. 
Peters  (1900)  88  111.  App.  112;  Scott 
V.  Utah  Consol.  Min.  &  Mill.  Co.  ( 1 899 ) 
18  Utah,  486,  56  Pac.  305;  Huntsinger 
V.  Trexler  (1897)  181  Pa.  497,  37  Atl. 
574;  and  the  other  cases  cited  in  this 
section. 

Where  a  rule  of  a.  railroad  company 
makes  it  the  duty  of  all  employees  to 
report  omissions  of  duty,  and  the  neg- 
ligent acts  of  the  culpable  servant  took 
place  on  the  train  on  which  the  plain- 
tiff was  working,  it  is  more  reasonable 
to  suppose  they  were  done  in  his  pres- 
ence, or  under  his  observation,  than  to 
imply  knowledge  on  the  part  of  the 
company;  and  if  he  knew  of  and  failed 
to  report  the  acts  of  negligence,  the 
natural  inference  is  that  he  intended  to 
assume  the  additional  risk.  Cameron 
V.  New  York  C.  &  H.  R.  R.  Co.  (1895) 
145  N.  Y.  400,  40  N.  E.  1. 


1  Western     Stone     Go.     v.     Whalen 

(1894)  151  111.  472,  42  Am.  St.  Rep. 
244,  38  N.  E.  241 ;  S.  P.  Mann  v.  Dela- 
ware &  H.  Canal  Go.  (1883)  91  N.  Y. 
495;    Norfolk  &  W.  R.   Co.  v.  Nuckols 

(1895)  91  Va.  193,  21  S.  E.  342;  Chi- 
cago &  G.  E.  R.  Co.  V.  Harney  (1867) 
28  Ind.  28,  92  Am.  Dec.  282;  Alabama 
&  P.  R.  Co.  V.  Waller  (1872)  48  Ala. 
459;  The  Aneces  (1899)  34  C.  C.  A. 
558,  93  Fed.  240,  reversing  (1898)  87 
Fed.  565;  Nutzmann  v.  Germania  L. 
Ins.  Co.  (1900)  78  Minn.  504,  81  N. 
W.  518;  Eraser  v.  Schroeder  (1896) 
163  111.  459,  45  N.  E.  288;  Ardmore  Oil 
&  Mill.  Co.  V.  Robinson  (1911)  29 
Okla.  79,  116  Pac.  191;  McGill  v.  Michi- 
gan 8.  S.  Co.  (1906)  75  C.  C.  A.  518, 
144  Fed.  788;  Still  v.  San  Francisco  d 
N.  W.  R.  Co.  (1909)  154  Cal.  559,  20 
L.R.A.(N.S.)  322,  129  Am.  St.  Rep.  177, 
98  Pac.  672;  Bell  v.  Globe  Lumber  Co. 
(1902)  107  La.  725,  31  So.  994:  Lake 
Shore  &  M.  8.  R.  Co.  v.  Ehlert  (1903) 
25  Ohio  C.  C.  37,  1  Ohio  C.  C.  N.  S.  418; 
Pearson  v.  Alaska  Pacific  8.  S.  R.  Co. 
(1909)  51  Wash.  560,  130  Am.  St.  Rep. 
1117,  90  Pac.  753;  Long  v.  McCabe  £ 
Hamilton  (1909)  52  Wash.  422,  100  Pac. 
1016. 
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simple  kind,  which  anyone  of  fair  intelligence  and  requisite  physical 
ability  is  competent  to  perform.^  This  investigation  need  not  neces- 
sarily assume  the  form  of  questioning  an  applicant  for  work  as  to  his 
competency.  An  omission  to  do  this  is  negligence  only  when  there 
is  no  better  source  of  information  at  hand,  and  cannot  be  imputed 
as  culpable  where  information  is  sought  from  the  applicant's  former 
employer.^  On  the  other  hand,  the  employer's  duty  is  fully  dis- 
charged if  he  makes  careful  inquiry  into  the  habits  and  competency 
of  the  men  employed,  and  upon  such  inquiry  believes,  and  has  good 
reason  to  believe,  them  sober  and  competent  and  careful.* 


The  erection  of  telegraph  poles  is 
deemed  to  be  work  which  requires  spe- 
cial skill,  and  therefore  falls  within 
the  scope  of  this  principle.  Postal 
Teleg.  Cable  Co.  v.  Coote  (1900)  —  Tex. 
Civ.  App.  — ,  57  S.  W.  912. 

The  question  whether  or  not  a  rail- 
road company  made  sufficient  investi- 
gation as  to  the  qualification  of  one 
placed  in  charge  of  a  scheduled  train 
as  conductor,  who  is  shown  not  to  have 
had  the  requisite  knowledge  of  the 
meaning  of  orders  to  make  him  compe- 
tent, to  relieve  itself  from  the  charge  of 
negligence  in  that  regard,  is  for  the 
jury,  where  the  only  evidence  of  inves- 
tigation is  that  the  train  master  made 
some  inquiry  as  to  his  competency,  and 
had  some  discussion  with  him  relative 
to  the  duties  to  be  performed,  about 
the  time  he  was  promoted  to  that  serv- 
ice from  inferior  service  which  required 
no  such  knowledge,  the  information  re- 
ceived not  necessarily  indicating  that 
he  possessed  the  requisite  knowledge. 
Still  V.  San  Francisco  &  N.  W.  R.  Co. 
(1909)  154  Cal.  559,  20  L.K.A.(N.S.) 
322,  129  Am.  St.  Rep.  177,  98  Pac.  672. 

"In  handling  electricity  or  in  expos- 
ing men  to  its  currents,  reasonable  care 
is  great  care;  and  if  the  master  by  pla- 
cing responsibility  upon  inexperienced 
and  untried  persons  brings  injury  or 
death  to  his  employees,  the  mere  fact 
that  he  did  not  know  of  such  person's 
incompetence  will  not  relieve  him  from 
liability."  Scott  v.  Iowa  Teleph.  Co. 
(1905)  126  Iowa,  524,  102  N.  W.  432. 

^Timm  v.  Michigan  C.  R.  Co.  (1803) 
98  Mich.  226,  57  N.  W.  116  (loading 
ties  on  a  hand  car ) . 

Whether  the  master  at  the  time  of  en- 
gaging the  servant,  or  afterwards,  ought 
to  have  inquired  whether  he  was  com- 
petent or  not,  or  should  have  taken  no- 
M.  &  S.  Vol.  111.-182. 


tice,  under  all  the  facts,  of  the  probabil- 
ity that  he  was  not,  nothing  being  said 
on  the  subject  by  either  party,  is  a  ques- 
tion for  the  jury.  May  v.  Smith, 
(1893)  92  Ga.  95,  44  Am.  St.  Rep.  84, 
18  S.  E.  360 ;  Irwin  v.  Brooklyn  Heights 
B.  Co.  (1901)  59  App.  Div.  95,  69  N.  Y. 
Supp.  80  (servant  had  made  no  state- 
ment to  defendant's  officers  as  to  his 
defective  eyesight,  and  the  evidence  gen- 
erally went  to  show  his  competency). 

3  Gier  v.  Los  Angeles  Consol.  Electric 
R.  Co.   (1895)   108  Cal.  129,  41  Pac.  22. 

It  is  competent  to  show  what  the 
servant's  previous  record  with  other  em- 
ployers has  been,  as  it  is  for  the  jury 
to  say  whether  such  facts  might  not 
have  been  known  to  the  master,  if  he 
had  made  proper  inquiry.  Baltimore 
&  0.  R.  Co.  v.  Camp  (1895)  13  C.  C.  A. 
233,  31  U.  S.  App.  213,  65  Fed.  952. 

iEl  Paso  &  S.  W.  R.  Go.  v.  Kelley 
(1905)  99  Tex.  87,  87  S.  W.  660; 
Moss  V.  Pacific  R.  Co.  (1872)  49  Mo. 
167,  8  Am.  Rep.  126.  See  Indiana 
Mfg.  Co.  V.  Millican  (1882)  87  Ind.  87; 
Baltimore  &  0.  R.  Co.  v.  Benthome 
(1896)  19  C.  C.  A.  623,  43  U.  S.  App. 
113,  73  Fed.  634;  Fines  v.  Sillery 
(1893)  73  Hun,  549,  26  N.  Y.  Supp. 
181. 

A  master  exercised  due  care  in  the 
employment  of  a  brakeman  at  a  mine 
where  the  machinery  used  was  simple 
and  easily  managed,  where,  before  hir- 
ing, he  made  inquiries  of  one  compe- 
tent to  judge  of  the  applicant's  ex- 
perience and  ability,  and,  further,  had 
him  instructed  and  watched  by  the  en- 
gineer for  a  time  after  he  commenced 
work.  Walkowski  v.  Penokee  &  C  Con- 
sol.  Mines  (1898)  115  Mich.  629,  41 
L.R.A.  33,  73  N.  W.  895. 

It  is  not  the  duty  of  the  master  to 
ascertain  the  qualifications  of  a  servant 
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An  employer  is  also  bound  to  institute  affirmative  inquiries  in  or- 
der to  ascertain  the  qualifications  of  a  servant  whom  he  transfers 
to  a  more  responsible  position,  for  which  special  qualifications  are 
demanded,  unless  the  servant  has  given  proof  of  his  capacity  in  some 
similar  position.* 

1098.  [195]  Duty  of  the  master  to  keep  himself  informed  as  to  the 
fitness  of  a  servant  already  in  his  employment.— The  consequences  of 
the  essential  difference  between  the  situations  in  which  the  master  is 
utilizing  the  work  of  human  beings  and  of  other  appliances  are  still 
more  conspicuous  when  we  come  to  consider  his  duties  with  regard  to 
keeping  himself  informed  as  to  the  fitness  of  servants  after  their  em- 
ployment. That  he  is  bound  to  do  this,  so  far  as  it  can  be  accom- 
jDlished  by  proper  supervision  and  superintendence,  is  well  settled.'' 
But  the  rule  of  conduct  based  upon  the  physical  law  that  inorganic 
appliances  are  constantly  tending  to  deteriorate  with  use  finds  no 
analogy  in  cases  where  it  is  a  question  whether  the  master  should  have 
known  of  a  servant's  unfitness.  On  the  contrary,  when  suitable  and 
competent  persons  have  been  employed,  good  character  and  proper 

"as  a  fact,"  for  the  imposition  of  such  of  conductor,  it  does  not  follow,  without 

an  obligation  would  be  tantamount  to  more,  that  because  he  was  an  efficient 

a    requirement    that    his    qualifications  and   competent   brakeman,   and   fit   for 

should  be  warranted.    Illinois  C.  R.  Co.  promotion,    he   was    also   competent   to 

V.  Morrissey  (1891)  45  111.  App.  127.  take  charge  of  and  run  a  wild  train." 

A  master  is  not  negligent  as  regards  Compare  cases  cited  in  §  1088,  note  4, 

a  servant  if  he  secured  him  upon  reeom-  ante. 

raendation  as  to  his  competency  of  the        l  Gooney  v.  Commonwealth  Ave.  Street 

owner  of  a  quarry  where  he  had  been  li.  Go.    (1907)    196  Mass.  11,  81  N.  E. 

employed    in    such    duties.      Rankel    v.  905 ;   Tucker  v.  American  Car  &  Foun- 

Buckstaff-Edwards  Go.  (1909)   138  Wis.  dry   Go.    (1907)    218   Pa.   323.   67   Atl. 

442,  20  L.E.A.(N.S.)    1180,   120  N.  W.  eiS;  Baltimore  d  0.  R.  Go.  y.  Eenthorne 

269.  (1896)   19  C.  C.  A.  623,  43  U.  S.  App. 

6  Still  V.  San  Francisco  £  N.  W.  R.  113,  73  Fed.  634 ;  Norfolk  &  W.  R.  Co. 

Co.     (1909)     154    Gal.    559,    20    L.R.A.  v.  Nuckols  (1895)   91  Va.  193,  21  S.  E. 

(N.S.)    322,   129  Am.  St.  Rep.  177,  98  342;     Ohio    &    M.    R.    Go.    v.    Collarn 

Pac.  672.  (1881)   73  Ind.  261,  38  Am.  Rep.  134; 

In  Evansville  &  T.  H.  R.  Go.  v.  Quy-  Wabash  R.  Go.  v.  McDaniels  (1882) 
ion  (1888)  115  Ind.  450,  7  Am.  St.  Rep.  107  U.  S.  454,  27  L.  ed.  605,  2  Sup.  Ct. 
458,  17  N.  E.  101,  the  court,  in  com-  Rep.  932;  Holland  v.  Tennessee  Coal, 
raenting  upon  the  evidence,  which  was  /.  c€  R.  Co.  (1890)  91  Ala.  444,  12 
held  to  justify  the  jury  in  finding  the  L.R.A.  232,  8  So.  524;  and  the  cases 
defendant  liable  for  the  negligence  of  a  cited  under  the  following  sections, 
conductor  whom  it  had  promoted  with-  A  plea  that  the  company  had  exer- 
out  the  usual  examination,  said:  "It  cised  ordinary  care  and  diligence  to  se- 
should  be  remembered  that  Stice  [the  cure  a  skilful  engineer  who  was  re- 
conductor]  had  served  the  company  as  puted  to  be  careful  and  skilful,  and  sup- 
brakeman  vmtil  quite  recently  before  the  posed  to  be  such  at  the  time  of  the  col- 
unfortunate  accident,  and  while  his  serv-  lision,  is  not  good,  as  "supposed"  means 
ice  as  brakeman  is  not  to  be  disre-  no  more  than  "believed."  Alabama  d  /''. 
garded  in  determining  his  competency  R.  Co.  v.  Waller  (1872)  48  Ala.  459. 
to  act  in  the  more  responsible  position 
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qualifications  may  be  presumed  to  continue,  and  the  master  may  rely 
on  that  presumption  until  notice  of  a  change.^ 

Where  the  master  receives  specific  information  with  regard  to  prac- 
tices or  habits  which  indicate  that  the  servant  ought  no  longer  to  be 
retained  in  the  employment,  there  is  ordinarily  no  obligation  to  dis- 
charge him  without  an  investigation  into  the  charges,  unless  the  no- 
tification is  accompanied  by  such  evidence  as  leaves  no  doubt  of  the 
truth  of  such  charge.  A  rule  that  would  require  the  master  to  dis- 
charge a  servant,  careful  and  competent  when  employed,  without  in- 
vestigation, upon  a  charge  of  carelessness,  is  very  properly  declared 
to  be  a  harsh  one,  which  would  often  result  in  great  injustice  to  em- 
ployees.' 

^Southern  P.  Go.  v.  Hetzer  (1905)  rectness  of  every  act  of  his  employees. 
1  L.R.A.(N.S.)  288,  68  C.  C.  A.  26,  135  We  have  been  referred  to  no  authority 
Fed.  272;  Blake  v.  Maine  C.  R.  Co.  for  such  a  doctrine,  and  it  vrould  be 
(1879)  70  Me.  60,  35  Am.  Rep.  297;  manifestly  unjust  to  adopt  it."  The 
Michigan  0.  R.  Co.  v.  Dolan  (1875)  32  court  held  that  reasons  for  inspection  of 
Mich.  510;  Michigan  C.  R.  Co.  v.  Gil-  machinery  or  implements  are  not  ap- 
hert  (1881)  46  Mich.  176,  9  N.  W.  243;  plieable  to  the  case  of  an  employee,  and 
Lake  Shore  &  M.  8.  R.  Co.  v.  Stupak  said:  "If  competent  when  emploved,  ad- 
(1889)  123  Ind.  210,  23  N.  E.  246.  ditional  experience  would  naturally  ren- 

in Chapman  v.  Erie  R.  Co.  (1874)  55  der  him  more  so,  and  while  his  habits 
N.  Y.  579,  the  defendant  complained  of  might  change  for  the  worse,  there  is  no 
the  following  charge:  "But  if,  after  a  such  depravity  in  human  nature  as  in 
competent  and  proper  person  is  em-  law  requires  special  vigilance  on  the 
ployed  for  such  a  duty,  his  habits  be-  part  of  the  employer  to  prevent  it." 
come  such  that  it  is  unsafe  to  trust  him  8  Where  the  material  charge  against 
any  longer  in  that  capacity,  the  com-  the  defendant  was  that,  with  notice  of 
pany  are  bound  to  use,  through  their  the  negligence  and  carelessness  of  an 
proper  ofScers,  such  reasonable  care  and  engineer,  it  carelessly  and  negligently 
diligence  in  ascertaining  what  the  man  retained  him  in  its  service,  the  court 
is,  after  he  is  employed,  as  they  would  said:  "The  jury  found  that  the  appel- 
be  in  his  original  employment."  The  lant  had  knowledge  of  the  careless  hab- 
court  of  appeals  upheld  the  objection,  its  of  Pool  before  the  day  on  which  the 
saying:  "Good  character  and  proper  injury  occurred,  but  this  does  not  au- 
qualifications,  once  possessed,  may  be  thorize  us  to  say,  as  a  matter  of  law. 
presumed  to  continue,  and  I  see  no  that  it  negligently  retained  him  in  its 
reason  why  a  principal  may  not  rely  service  after  such  knowledge."  Lake 
upon  that  presumption  as  to  these  per-  Shore  &  M.  8.  R.  Co.  v.  Stupak  (1889) 
sonal  qualities  until  he  has  notice  of  a  123  Ind.  210,  23  N.  E.  246. 
change,  or  knowledge  of  such  facts  as  All  that  the  master  is  required  to  do 
would  be  deemed  equivalent  to  notice,  when  his  attention  is  directed  to  cir- 
or  at  least  such  as  would  put  a  reason-  cumstances  indicating  a  diminution  in 
able  man  upon  inquiry.  The  charge  the  servant's  efficiency  is  to  make  care- 
permitted  the  jury,  without  restriction  ful  and  frequent  investigation  as  to  the 
or  limit,  to  determine  what  particular  fact,  if  he  retains  him  in  his  service, 
supervision  or  watchfulness  was  neces-  Whether  he  performs  this  duty  is  a 
sary  to  exonerate  the  defendant  from  question  for  the  jury  to  pass  upon, 
the  charge  of  negligence.  They  might  Michigan  C.  R.  Co.  v.  Gilbert  (1881) 
require  periodical  investigations,  or  an  46  Mich.  176,  9  N.  W.  243. 
efficient  detective  system.  They  were  at  If  a  railroad  brakeman  has  actually 
liberty  to  adopt  any  rule,  and  might  been  guilty  of  repeated  acts  of  negli- 
adopt  one  which  would  practically  make  gence,  the  fact  that  he  is  not  negli- 
the  defendant  a  guarantor  of  the  cor-    gent  in  specific  instances  called  to  the 
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D.    ClROtTMSTAWCES  BEARING  UPON   THE  QUESTION  OF  THE  MASTER  S 
KNOWLEDGE  OF  THE   SEEVANt's  INCOMPETENCE. 

1099.  [196]  Incompetence  of  servant. — The  principle  explained  in 
the  preceding  subtitle  involves  the  corollary  that,  as  a  general  rule, 
the  master's  knowledge  must  be  proved  by  independent  evidence,  and 
cannot  be  inferred  from  the  mere  fact  of  the  servant's  unfitness,  sup- 
posing that  to  be  proved  or  admitted.^     This  rule,  however,  is  sub- 


attention  of  the  officers  of  the  railroad 
does  not  necessarily  relieve  the  company 
from  liability  for  injury  to  a  fellow 
servant  resulting  from  the  servant's 
negligence.  Baird  v.  New  York  G.  d  S. 
R.  R.  Co.  (1901)  64  App.  Div.  14,  71 
N.  Y.  Supp.  734,  holding  that  it  was  the 
duty  of  the  company's  officers,  upon  be- 
ing notified,  not  merely  to  inquire  into 
the  truth  of  the  complaint  made,  but 
also  as  to  whether  the  delinquent  was 
accustomed  to  perform  his  duties  in  the 
way  he  should. 

In  another  case  it  was  laid  down  in 
a  charge  to  the  jury  that,  if  the  master 
continues  the  employee  in  his  service 
after  receiving  notice  of  the  unfitness, 
he  does  so  at  his  own  risk,  notwith- 
standing the  fact  that  he  may  have 
made  inquiry  and  decided  that  such 
servant  was  not  negligent  or  incompe- 
tent. He  is  bound  by  the  fact,  whatever 
it  may  be.  Ross  v.  Chicago,  M.  d  St. 
P.  R.  Co.  (1881)  2  McCrary,  235,  8 
Fed.  544.  But  this  statement  is  too 
broad.  Plainly,  there  can  be  no  liability 
under  such  circumstances  if  the  inquiry 
was  carefully  conducted,  and  a  prudent 
man  would  have  been  justified  in  draw- 
ing the  conclusion  that  the  charges 
against  the  servant  were  not  well  found- 
ed. 

1  Rollin  V.  Kansas  City,  St.  J.  &  0.  B. 
R.  Go.  (1893)  119  Mo.  476,  24  S.  W. 
1011  (incompetency  said  to  be  not  even 
prima  facie  proof  of  negligence  in  em- 
ploying the  servant)  ;  Thomas  v.  Her- 
ral'l   (1890)   18  Or.  546,  23  Pac.  497. 

It  is  error  to  instruct  a  jury  that, 
when  the  incompetency  of  a  servant  is 
proved,  a  presumption  arises  that  the 
master  knew  of  it.  Hicks  v.  Southern 
R.  Co.  (1901)  63  S.  C.  559,  38  S.  E. 
725. 

It  is  error  to  charge  a  jury  that  if  a 
servant  did  not  possess  some  indispen- 
sable qualification  for  his  duties,  this  of 
itself  showed  the  master  to  have  been 


negligent,  for  it  may  be  that  all  reason- 
able precautions  were  taken  to  ascer- 
tain his  competency  for  the  place,  and 
that  the  master  was  nevertheless  de- 
ceived. Taylor  v.  Western  P.  R.  Co. 
(1873)  45  Cal.  323. 

There  is,  however,  some  authority  for 
the  doctrine  that  proof  of  the  servant's 
unfitness  renders  it  necessary  to  submit 
to  the  jury  the  question  whether  the 
master  was  negligent.  Skerritt  v.  Seal- 
lam,  (1877)  Ir.  Rep.  11  C.  L.  389,  where 
the  jury  had  specially  found,  in  a  case 
where  a  scaffold  had  been  unskilfully 
constructed,  that  the  delinquent  coserv- 
ant  was  incompetent,  but  that  the  de- 
fendant was  not  aware  of  it,  and  the 
trial  judge  directed  a  verdict  for  the 
defendant.  A  new  trial  was  awarded 
on  the  ground  that  the  question 
whether  the  master  had  used  due  care, 
in  the  selection  of  the  servant  had 
not  been  submitted  to  the  jury.  Dowse, 
B.,  did  not  express  a  decided  opinion 
as  to  whether  the  onus  of  proving  neg- 
ligence still  lay  on  the  servant  after 
the  incompetence  of  the  delinquent  serv- 
ant was  shown.  Palles,  C.  B.,  held 
that  the  onus  of  disproving  negligence 
was  transferred  by  such  evidence  to 
the  master,  adopting  the  theory  of 
Deasy,  B.,  in  Murphy  v.  Pollock 
(1863)  15  Ir.  C.  L.  Rep.  224,  that,  as 
the  mode  and  circumstances  of  the  em- 
ployment were  matters  peculiarly  with- 
in the  knowledge  of  the  master,  evidence 
showing  that  the  delinquent  fellow 
servant  had  started  an  engine  after  the 
plaintiff's  decedent,  who  was  killed  by 
its  exploding,  had  suggested  that  there 
was  something  wrong  with  it,  was  suf- 
ficient to  be  submitted  to  the  jury  on 
the  question  of  his  incompetency.  Bar- 
ons Fitzgerald  and  Hughes  intimated 
an  opinion  to  the  contrary,  but  held 
that,  at  all  events,  it  was  not  evidence 
of  negligence  in  selecting  the  servant. 

In  Minnesota  also  it  has  been  held 
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ject  to  two  qualifications.  One  is  analogous  to  that  whicli,  in  the 
case  of  injuries  caused  by  inanimate  agencies,  is  created  by  the  doc- 
trine of  res  ipsa  loquitur}  See  chapter  lxviii.,  B,  post.  The  other 
is  that  the  testimony  by  which  the  incompetency  of  a  servant  is  es- 
tablished may  be  such  as  to  warrant  the  additional  conclusion  that 
the  master  had  notice  of  his  incompetency,  or  that  he  omitted  to  make 
such  inquiries  as  common  prudence  would  have  dictated.^ 

1100.  [197]  Bodily  and  mental  qualities  of  the  servant. — As  the 
ultimate  and  essential  question  in  cases  of  this  type  is  whether  the 
servant,  viewed  as  a  combination  of  natural  and  acquired  qualities, 
had  the  capacity  to  perform  his  work  properly,  discussions  of  the 
effect  of  natural  qualities  alone,  in  imparting  notice  of  the  unfitness 
of  a  person  of  full  age,  are  not  likely  to  be  frequent.^     The  common 


that  proof  that  the  servant  was  in- 
competent at  the  time  of  his  employ- 
ment casta  upon  the  master  the  burden 
of  disproving  negligence.  Crandall  v. 
Mcllrath  (1877)  24  Minn.  127.  It  is 
difScult  to  see  how  these  decisions  can 
be  reconciled  with  the  general  rule  of 
evidence  which  casts  upon  the  party  al- 
leging negligence  the  onus  of  proving 
all  the  elements  necessary  for  the  es- 
tablishment of  the  charge. 

8  An  instruction  which  declares,  with- 
out qualification,  that  negligence  in  hir- 
ing a  servant  cannot  be  inferred  merely 
from  the  fact  of  his  incompetency,  is  er- 
roneous, as  there  may  be  a  degree  of  in- 
competency which,  of  itself,  might  just- 
ly be  regarded  by  the  jury  as  imparting 
notice.  East  Tennessee,  V.  &  O.  R.  Co. 
V.  Ourley  (1883)  12  Lea,  46.  Compare 
§  1101,  infra,  as  to  acts  prior  to  acci- 
dent. 

3  Murphy  v.  St.  Louis,  I.  M.  d  8.  R. 
Go.  (1879)   71  Mo.  202. 

In  one  case  it  was  said  that,  in  the 
absence  of  evidence  as  to  the  exercise 
of  any  care  in  his  selection,  proof  that 
a  servant  who  had  been  in  the  service 
but  two  or  three  weeks  was  incompe- 
tent wlien  employed  need  not  be  supple- 
mented by  proof  of  the  company's 
knowledge  of  his  incompetency,  the  pre- 
sumption that  the  employer  had  done 
his  duty  being  overcome  by  proof  that 
the  servant  was  incompetent;  and  the 
general  rule  was  laid  down  as  follows: 
Where  one  competent  at  the  time  of 
his  employment  becomes  incompetent, 
or  indulges  in  a  habit  which  renders 
him  incompetent  during  its  indulgence, 
notice   of   the    incompetency   or   of   the 


habit  must  be  brought  home  to  the 
company,  or  the  incompetency  or  habit 
must  be  so  notorious  as  to  charge  the 
company  with  knowledge;  but  when  the 
incompetency  does  not  arise  after  the 
employment,  but  existed  at  the  time, 
proof  of  notice  is  not  necessary.  Lee 
v.  Michigan  G.  R.  Go.  (1891)  87  Mich. 
574,  49  N.  W.  909. 

1  It  has  been  held  that  notice  of  a 
servant's  want  of  competency  for  the 
duties  of  a  brakeman  cannot  be  inferred 
from  the  fact  that  he  is  a  negro.  Mis- 
souri P.  R.  Co.  V.  Christman  (1886)  65 
Tex.  369.  "Proof  of  facts  which  show 
the  nonexistence  of  such  intelligence, 
ability,  or  disposition,  must  be  made  by 
the  party  who  asserts  its  nonexistence. 
The  law  does  not  presume  it  because 
the  person  whose  qualities  may  be  the 
subject  of  investigation  may  be  of  one 
or  another  race  or  color;  nor  is  a  jury 
at  liberty  to  infer  it  from  such  fact.  If, 
however,  this  were  not  true,  and  the 
rule  were  that  a  jury  might  infer  that 
a  person  was  an  unsuitable  person  for 
brakeman  from  the  fact  that  he  was  a 
negro,  then  such  inference  would  have 
to  be  based  on  the  fact  that  all  negroes 
are  wanting  in  intelligence,  ability,  or 
disposition  to  perform  faithfully  and 
safely  the  duties  of  brakeman.  If  this 
were  true,  the  appellee  would  stand 
charged  with  knowledge  of  their  unfit- 
ness, and,  knowing  that  the  brakemen 
on  his  train  were  negroes,  would  be  held 
to  have  voluntarily  assumed  such  risks 
as  resulted  from  such  incompetency. 
The  invocation  of  such  a  rule  would  ^e 
suicidal  to  the  appellee's  case." 
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sense  of  the  matter,  however,  seems  to  warraut  the  proposition  that, 
when  such  a  person,  having  no  obvious  mental  defect  or  bodily  weak- 
ness, offers  himself  for  employment,  the  master  may  proceed  upon  the 
assumption  that  he  is  what  he  appears  to  be  in  these  respects,  and 
that  any  inquiries  which  may  be  necessary,  in  view  of  the  duties  con- 
templated (§  1097,  ante),  may,  without  culpability,  be  restricted  to 
ascertaining  whether  his  character,  disposition,  education,  skill,  and 
experience,  are  such  as  to  render  him  competent  for  the  position 
sought.  Compare  the  principle  applicable  to  the  situation  dealt  with 
in  §  1082,  ante. 

Minority,  it  is  maiiifest,  introduces  into  the  problem  a  differen- 
tiating element  which  narrows  the  scope  of  the  allowable  presump- 
tions to  an  extent  which  varies  according  to  the  age  of  the  employee 
and  the  difficulty  or  danger  of  the  duties  to  be  performed.  Or  per- 
haps it  would  be  more  correct  to  say  that,  when  a  person  who  is 
plainly  not  of  full  age  is  being  hired,  the  master  is  not  entitled  to 
the  benefit  of  any  presumptions  whatever,  and  that  the  capacity  of 
that  person,  so  far  as  it  depends  on  his  natural  qualities,  is  to  be  de- 
termined in  each  particular  instance  as  an  open  question,  with  ref- 
erence to  the  nature  of  the  work  to  be  done,  and  the  cardinal  fact 
that  immature  years  are  usually  accompanied  by  bodily  and  mental 
powers  lower  than  the  average.  Some  such  principle  as  this  seems  to 
be  implied  in  all  the  cases  cited  in  §  1089,  ante^  in  which  the  actual 
question  decided  was  that  the  minor  was  or  was  not  incompetent ;  but 
the  writer  has  not  found  any  direct  authority  on  the  point. 

1101.  [198]  Conduct  of  the  servant  prior  to  the  accident. — The 
question  whether  a  single  act  of  negligence  can  ever  be  regarded  as 
being  of  itself  sufficient  evidence  of  constructive  notice  does  not  seem 
to  have  been  directly  considered.^  But,  on  principle,  there  does  not 
seem  to  be  any  adequate  reason  for  denying  that,  in  extreme  cases, 
such  an  act  might  bear  this  significance.  Compare  §  1037,  ante 
(near  the  end). 

According  to  most  of  the  authorities,  evidence  of  the  commission 

1  In  Galveston,  H.  i&  8.  A.  R.  Co.  v.  The  mere  happening  of  an  accident 
Davis  (1898)  92  Tex.  372,  48  S.  W.  570,  will  not  ordinarily  raise  a  presumption 
the  court  expressed  an  opinion,  argu-  of  incompetency,  but  the  conduct  of  a 
endo,  that,  if  there  had  been  competent  person  on  a  single  occasion  may  be  en- 
evidence  aliunde  that  the  delinquent  tirely  sufficient  to  demonstrate  his  un- 
servant  was  a  careless  man,  testimony  fitness,  and  after  such  an  occurrence  to 
of  a  certain  specific  act  would  have  been  charge  the  employer  with  a  failure  of 
admissible  to  show  that  the  master  was  duty  in  keeping  him  in  the  service, 
chargeable  with  knowledge  of  his  char-  Smith  v.  Chicago,  P.  &  St.  L.  R.  Co. 
acter  in  this  respect.  (1908)   236  111.  369,  86  N.  E.  150. 
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of  several  acts  of  negligence  prior  to  that  which  caused  the  injury  in 
suit  is  admissible  to  establish  the  master's  negligence  whenever  those 
acts  were  so  frequent  that  he  would  have  learned  of  their  commission 
if  he  had  exercised  proper  vigilance  in  supervising  the  conduct  of  his 
servants.^  For  the  same  reason,  a  jury  is  warranted  in  inferring  con- 
striictive  notice  on  the  master's  part  when,  several  times  before  the 
accident  occurred,  the  servant  had  been  in  a  condition  which  showed 
that  he  was  addicted  to  a  habit  which  rendered  him  unfit  for  his  du- 
ties.' This  principle  is  applied  subject  to  the  qualification  that  a 
master  who  has  exercised  due  care  in  the  employment  of  a  servant 
may  rely  upon  the  presumption  of  competency  until  he  has  notice  or 


H  Boibins  v.  Lewiston,  A.  &  W.  Street 
B.  Co.  (1910)  107  Me.  42,  30  L.E.A. 
(N.S.)  109,  77  Atl.  537;  Michigan  C. 
R.  Co.  V.  Gillert  (1881)  46  Mich.  176, 
■9  N.  W.  243;  International  &  6.  N.  B. 
Co.  V.  Branch  (1900)  —  Tex.  Civ.  App. 
— ,  56  S.  W.  542. 

A  verdict  for  plaintiflF  was  held  prop- 
•ei-  in  Whittaker  v.  Delaware  &  H.  Canal 
<7o.  (1891)  126  N.  Y.  544,  27  N.  E. 
1042,  affirming  (1890)  34  N.  Y.  S.  R. 
822,  11  N.  Y.  Supp.  914  (habitual  vio- 
lation of  rules)  ;  Wall  v.  Delaware,  L. 
d  W.  B.  Co.  (1889)  54  Hun,  454,  7  N. 
Y.  Supp.  709  (engine  negligently  han- 
dled in  yard  on  numerous  occasions)  ; 
Daly  V.  Sang  (1895)  91  Wis.  336,  64 
N.  W.  997  (acts  of  negligence,  extending 
over  two  weeks ) . 

A  master  is  not  entitled  to  a  nonsuit 
where  there  are  previous  acts  of  negli- 
gence stated  in  the  complaint,  and  evi- 
dence to  support  them.  Hicks  v.  South- 
ern B.  Co.  (1901)  —  S.  C.  — ,  38  S.  E. 
725. 

In  a  Texas  case  it  has  been  laid  down 
that,  while  the  competency  or  incompe- 
tency of  an  employee  cannot  be  proved 
by  specific  acts  of  carelessness  (see  § 
1090,  &  and  c,  ante),  yet,  if  such  acts 
have,  as  a  matter  of  fact,  come  to  the 
knowledge  of  the  master,  they  may  be 
put  in  evidence  for  the  purpose  of  es- 
tablishing that  knowledge.  Calves  ton, 
E.  &  8.  A.  B.  Co.  V.  Davis  (1893) 
4  Tex.  Civ.  App.  468,  23  S.  W.  303. 
But  it  is  not  apparent  what  can  be  the 
purpose  of  thus  proving  knowledge  of 
acts  which  are,  ex  hypothesi,  of  no  evi- 
dential significance  as  regards  the  in- 
competency  of  the   servant. 

3  A  verdict  finding  negligence  of  the 
employer  in  failing  to  learn  of  an  en- 


gineer's habit  of  intoxication  was  sus- 
tained in  Hilts  V.  Chicago  &  C  T.  R. 
Go.  (1885)  55  Mich.  437,  21  N.  W.  878, 
where  there  was  a  special  finding  that 
he  had  been  intoxicated,  or  under  the 
influence  of  liquor,  three  times  when 
running  his  engine. 

In  Tonnesen  v.  Boss  (1890)  58  Hun, 
415,  12  N.  Y.  Supp.  150,  evidence  that  a 
servant  was  intoxicated  as  often  as  two 
or  three  times  a  week  for  a  period  of 
nearly  two  years  before  the  accident, 
during  which  time  he  had  been  working 
for  the  defendant,  and  that  the  latter's 
superintendent  was  at  the  place  of  work 
every  other  day,  was  held  to  make  a 
question  for  the  jury  as  to  the  master's 
knowledge,  or  means  of  knowledge,  of 
the  servant's  habits. 

In  Chapman  v.  Erie  R.  Co.  (1874)  55 
N.  Y.  579,  evidence  that  a  negligent 
servant  had  been  in  the  habit  of  drink- 
ing daily  many  times,  and  had  become 
somewhat  dissipated,  and  that  he  was 
intoxicated  on  the  night  of  the  acci- 
dent, was  held  sufficient,  in  connection 
with  testimony  that  the  master's  repre- 
sentatives had  been  accustomed  to  daily 
intercourse  with  him  and  liad  seen  him 
in  drinking  places,  and  on  some  occa- 
sions when  he  drank,  and  that  one  of 
them  had  reprimanded  him  for  drink- 
ing, to  justify  a  verdict  against  the 
master,  though  the  evidence  was  some- 
what conflicting. 

A  railroad  company  having  actual 
knowledge  that  a  conductor  is  addicted 
to  the  use  of  liquor  is  not  justified  in 
relying  entirely  upon  his  promise  to 
amend.  Johnson  v.  Lake  Shore  &  M.  S. 
B.  Co.  (1910)  162  Mich.  301,  127  N.  W. 
271. 


2904  MASTER  AND  SERVANT.  [chap.  slyi. 

knowledge  to  the  contrary,  and  although  the  employee  may  frequently 
use  appliances  in  a  negligent  manner,  yet,  if  such  use  leaves  no  trace 
behind  it,  which  it  is  the  duty  of  the  master  on  inspection  to  see,  no 
presumption  of  knowledge  on  his  part  arises.*  Nor  does  the  lai^  go 
so  far  as  to  hold  a  railroad  corporation  to  such  an  extreme  of  circum- 
spection as  to  compel  it  to  note,  at  its  peril,  every  lapse  of  its  em- 
ployees, where  no  notice  thereof  is  directly  communicated,  and  where 
the  circumstances  are  not  such  as  to  afford  a  reasonable  presumption 
that  the  derelict  conduct  of  the  employee  had  become  known  to  the 
employer.^  In  some  jurisdictions  it  is  held  that  the  master's  knowl- 
edge must  always  be  established  by  independent  testimony.*  But  this 
qualification  of  the  rule  is  admitted, — that,  if  there  is  evidence  ali- 
unde that  the  servant  was  a  careless  person,  even  a  single  act  of  negli- 
gence is  proper  to  consider  in  relation  to  the  question  whether  the 
company  had  notice  of  his  character.''  Compare  §  1090,  note  20, 
ante. 

1102.  [199]  Act  which  caused  the  accident. — It  has  been  laid  down 
that  the  act  of  negligence  which  is  the  subject-matter  of  the  action  is 
not  evidence  from  which  a  jury  is  warranted  in  finding  that  the  mas- 
ter retained  him  with  knowledge  of  his  incompetency.'  The  reason 
which  has  been  supposed  to  furnish  an  adequate  basis  for  this  doctrine 
has  already  been  mentioned  in  discussing  the  effect  of  such  evidence, 
considered  as  tending  to  establish  the  servant's  incompetency.  The 
criticisms  made  upon  that  reason  in  the  section  referred  to  (§  1091, 
ante)  are  also  pertinent  in  this  place.  It  seems  impossible  to  deny 
that  the  delinquency  which  caused  the  injury  may  be  of  such  a  fla- 
grant character  that  a  jury  might  fairly  infer  that  the  master  could 

*  Walkowski  v.  PenoTcee  d  G.  Gonsol.  coservants  gave  evidence  that  the  delin- 

Mines   (1898)   115  Mich.  629,  41  L.E.A.  quent  servant  had  been   intoxicated   in 

33,    73    N.    W.    895;     Olsen    v.    North  the  master's  presence,  while  engaged  in 

Pacific  Lumber  Co.  (1902)  106  Fed.  298,  his  duties,  and  another  that  such  serv- 

affirmed  in  (1902)  55  C.  C.  A.  665,  119  ant  had  been  so  drunk  on  one  occasion 

Fed.    77;    Southern    P.    Co.    v.    Hetzer  as  to  be  compelled  to  leave  his  work  and 

(1905)   1  L.E.A.(N.S.)   288,  68  C.  C.  A.  go  home,  and  the  superintendent  testi- 

26,  135  Fed.  272.  fled  that  he  had  seen  the  servant  drunk 

6  Huffman  v.  Chicago,  R.  I.  &  P.  R.  several    time,    and    did   not    state    that 

Co.    (1883)    78   Mo.   50    (where   an  en-  these  were  not  times  when  the  servant 

gineer  had,   several  times,  run  his  en-  was    at    his   work.      McPhee   v.    Scully 

gine  at  excessive  speed,  but  in  remote  (1895)   163  Mass.  216,  39  N.  B.  1007. 

rural  districts) .  ''  Galveston,  E.  &  8.  A.  R.  Co.  v.  Davis 

eoUen  v.  Andrews  (1897)   168  Mass.  (1808)   92  Tex.  372,  48  S.  W.  570,  first 

261,  47  N.  E.  90;  Keith  v.  New  Haven  appeal   (1893)   4  Tex.  Civ.  App.  468,  23 

d   K.  Co.    (1885)    140  Mass.  175,  3  N.  S.  W.  305. 

E.  28.  1  Conrad  v.  Gray  (1895)  109  Ala.  130. 

A  verdict  for  the   plaintiff  will   not  19  So.  398. 
be  set  aside  where  one  of  the  plaintiff's 
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not  have  failed  to  discover  the  servant's  unfitness  if  proper  inquiries 
had  been  instituted  when  he  was  hired,  or  his  work  had  been  properly 
supervised.  Indeed,  this  aspect  of  the  situation  has  been  duly  taken 
account  of  in  one  decision.^ 

1103.  [200]  Length  of  the  period  during  which  the  unfitness  has 
continued. — Both  on  principle  and  authority  it  is  clear  that,  if  the 
servant's  incompetency  had  continued  for  such  a  length  of  time  before 
the  accident  that  a  careful  and  diligent  supervision  of  the  master's 
business  ought  to  have  brought  it  to  light,  he  is  chargeable  with  notice 
of  its  existence.^  Whether  the  period  in  evidence  is  suificient  for  this 
purpose  is  in  each  instance  a  question  of  fact.^ 


H  Pleasants  v.  Raleigh  &  A.  Air  Line 
R.  Co.  (1897)  121  N.  C.  492,  61  Am.  St. 
Rep.  674,  28  S.  E.  267,  the  facts  of 
which  are  noted  in  §  1091,  ante.  The 
evidence  was  held  sufficient  to  take  the 
case  to  the  jury  on  the  question  of  the 
defendant's  imputed  knowledge. 

1  Whittaker  v.  Delaioare  &  H.  Canal 
Co.  (1891)  126  N.  Y.  544,  27  N.  E. 
1042. 

Evidence  that  an  elevator  boy  had 
been  continually  incompetent  for  six 
months  is  relevant,  as  bearing  on  the 
master's  knowledge  of  his  incompetency. 
Meyer's  Sons  v.  FalJc  (1901)  99  Va. 
385,  38  S.  E.  178. 

What  may  be  considered  as  the  con- 
verse of  this  rule  is  illustrated  in  Jack- 
son V.  Chicago,  R.  I.  &  P.  R.  Co.  (1910) 
102  C.  C.  A.  159,  178  Fed.  432,  where 
it  was  held  that  the  master  could  not 
be  subjected  to  the  charge  of  negligence 
in  retaining  in  its  employ  a  servant 
against  whom  during  the  four  or  five 
years  of  his  employment  no  complaint 
was  made  at  any  time  by  any  person 
as  to  his  competency. 

Evidence  that  a  servant  had  been  in- 
competent for  a  year  tends  to  show  that 
the  master  must  have  known  of  it.  M 
Paso  &  Sf.  W.  R.  Co.  V.  Smith  (1908) 
50  Tex.  Civ.  App.   10,   108  S.  W.  988. 

2  In  Cameron  v.  'New  York  C.  &  E.  R. 
R.  Co.  (1895)  145  N.  Y.  400,  40  N.  E. 
1,  a  verdict  by  which  a  railroad  com- 
pany was  declared  to  be  negligent  in  re- 
taining a  brakeman  who  had  habitually 
violated  a  rule  was  set  aside.  The  fol- 
lowing extracts  from  the  opinion  suffi- 
ciently explain  the  grounds  upon  which 
the  conclusion  was  based:  "There  is 
no  arbitrary  rule  of  law  that  charges 
the  master  with  constructive  notice  of 


the  negligent  omissions  of  duty  on  the 
part  of  a  coservant,  after  the  lapse  of 
a  certain  time,  under  all  circumstances. 
The  doctrine  of  constructive  notice  is 
founded  upon  reasonable  and  just  con- 
siderations, and  the  mere  lapse  of  time 
is  not  always  the  test  of  negligence  on 
the  part  of  the  master.  If  a  defect  ex- 
ists in  the  appliances  furnished  the 
servant  for  doing  his  work,  of  such  a 
character  and  for  such  a  length  of  time 
as  to  enable  the  master  to  discover  and 
remedy  it  by  reasonable  vigilance,  in- 
spection, or  examination,  then  the  law 
will  imply  notice,  since  he  ought  to 
know  what  can  thus  be  ascertained. 
The  same  rule  will  apply  where  the 
place  furnished  to  the  servant  to  do  his 
work  becomes  defective,  dangerous,  or 
unsafe  by  use  or  otherwise.  So,  when 
the  negligence  of  a  coservant  in  per- 
forming his  work  is  of  such  a  character 
as  to  leave  traces  or  evidence  of  it  in  the 
work  itself,  which  can  be  seen  or  dis- 
covered by  reasonable  examination,  the 
master  might  be  chargeable  after  it  had 
continued  for  such  a  length  of  time  as 
to  render  it  reasonable  to  assume  that 
he  either  must  have  known  of  the  omis- 
sion of  duty,  or  could  have  known  of  it 
by  the  exercise  of  reasonable  care;  or 
where  the  incompetency  of  the  servant 
is  frequently  displayed  under  the  eye 
and  observation  of  some  officer  or  fore- 
man who  represents  the  corporation,  or 
had  the  power  to  discharge  him.  But 
how  was  the  master  in  this  case  to  know 
that  Norton  habitually  violated  the 
rules  for  his  own  protection  and  that  of 
his  coservants?  His  work  was  per- 
formed on  freight  trains  running  over 
a  long  line  of  railroad,  with  little,  if 
any,  opportunity  for  any  officer  or  repre- 


2906  MASTER  AND  SERVANT.  [chap.  xlvi. 

1104.  [201]  Promise  by  the  master  to  discharge  the  delinquent 
servant. — Such  a  promise  is  deemed  to  be  tantamount  to  an  admis- 
sion that  the  servant  was  incompetent,  and  that  the  master  was 
aware  of  his  incompetency.* 

1105.  [202]  Reputation.— (Compare  §  1094,  anie.) — The  doctrine 
which  declares  the  notoriety  of  a  certain  fact  in  the  community  where 
the  parties  live  to  be  competent  evidence  of  a  defendant's  knowledge 
of  the  fact  operates  both  to  the  advantage  and  disadvantage  of  a  mas- 
ter in  the  type  of  case  now  under  review. 

On  the  one  hand,  testimony  that  the  delinquent  servant  had  a  gen- 
eral reputation  for  competency  at  the  time  and  place  of  employment 
is  admissible  as  tending  to  disprove  that  the  master  was  negligent 
in  employing  him.* 

On  the  other  hand,  according  to  the  doctrine  adopted  by  most  of 

sentative  of  the  company  to  watch  or  the  deceased  knew  of  these  omissions 
observe  him  at  any  one  point.  He  had  of  duty  on  the  part  of  his  fellow  brake- 
sufficient  ability  and  intelligence  to  do  man,  and  failed  to  report  them,  he 
his  work,  and  his  omissions  of  duty  might  be  regarded  as  voluntarily  as- 
were  purely  wilful  or  thoughtless.  It  suming  the  risks  and  dangers  incident 
would  be  manifestly  unreasonable  and  to  his  association  in  a  common  work 
unjust,  under  such  circumstances,  to  with  a  careless  or  incompetent  coserv- 
impute  negligence  to  this  defendant  for  ant.  There  is  a  manifest  inconsistency 
the  sole  reason  that  during  four  months  in  assuming  that  the  officers  or  repre- 
it  failed  to  detect  his  delinquencies.  The  sentatives  of  the  defendant  knew,  or 
defendant  had  given  him,  by  its  rules,  could  have  known,  of  Norton's  violation 
plain  and  simple  instructions  to  govern  of  the  rules,  and  at  the  same  time  that 
his  conduct  with  respect  to  the  switches,  the  deceased  did  not." 
and  there  was  no  reason  to  suspect  that  Western  Stone  Oo.  v.  Whalen  (1894) 
they  would  be  disregarded,  since  it  was  151  111.  472,  42  Am.  St.  Rep.  244,  38  N. 
quite  as  convenient  for  him  to  obey  as  E.  241,  held  that  negligence  in  fail- 
to  violate  them.  Moreover,  it  had,  in  ing  to  learn  of  the  servant's  bad  habits 
these  same  rules,  invited  and  requested  was  properly  inferred  where  he  had  been 
all  of  his  coservants  to  make  prompt  constantly  drinking  to  excess  for  a 
report  to  the  company  for  any  neglect  or  period  of  nine  months, 
disobedience  of  the  rules  on  his  part,  ^  Poirier  v.  Carroll  (1883)  35  La. 
and  no  complaint  had  been  made.     It  Ann.  699. 

was  reasonable  to  assume  that  his  co-  l  Baltimore    &    0.    R.    Co.    v.    Camp 

employees,  whose  lives  might  be  endan-  (1897)   26  C.  C.  A.  626,  54  U.  S.  App. 

gered  by  his  neglect,  would  observe  and  110,  81  Fed.  807;  Illinois  G.  R.  Co.  v. 

report   his   omissions   of   duty,   if   any;  Morrissey    (1891)    45    111.   App.    127. 

and  if  they  failed  to  observe  any,  how  It  should  be  noted,  however,  that,  as  a 

can  it  be  said  that  the  defendant  itself  master  is  absolutely  liable  for  the  neg- 

was   in   fault  in  not  discovering   what  ligence  of  a  vice  principal,  evidence  on 

his  coservants  themselves  had  not  dis-  the  defendant's  behalf  that  he  had  the 

covered?     The  negligent  acts  of  Norton  reputation  of  being  a  careful  workman 

took  place  while  he  was  working  on  the  is  incompetent,  where  the  ground  of  the 

same  train  and  in  a  like  capacity  with  action  is  the  delinquency  of  such  agent, 

the  deceased.     It  Is  more  reasonable  to  Malcolm   v.    Fuller    (1890)     152    Mass. 

suppose    that    they    were    done    in   his  160,  25  N.  E.  83. 

presence,  or  under  his  observation,  than  See  note  to  Rosenstiel  v.  Pittshurg  R. 

to  imply  knowledge  on  the  part  of  the  Co.  33  L.R.A.(N.S.)   751. 
defendant;   and  if  it  can  be  said  that 
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the  authorities,  the  fact  that  a  servant  was  generally  reputed  to  be 
unfit  for  the  work  for  which  he  was  hired  is,  in  itself,  an  independ- 
ent evidential  element,  which  may  be  considered  by  a  jury  as  tend- 
ing to  show  that  the  master,  if  he  had  exercised  ordinary  care,  would 
have  discovered  that  unfitness.* 

This  view  is  not  approved  by  the  !N"ew  York  court  of  appeals, 
which  has  taken  the  ground  that  the  safer  and  better  rule  is  to  require 
that  the  incompetency  of  the  servant  should,  in  the  first  place,  be 
proved  by  evidence  of  specific  acts  of  negligence.  After  this  founda- 
tion is  laid,  the  second  prerequisite  to  recovery,  viz.,  notice  to  the 
master,  may  be  established  by  showing  that  the  incompetency  was 


8  In  Monahan  v.  Worcester  (1890) 
150  Mass.  439,  15  Am.  St.  Rep.  226,  23 
N.  E.  228,  the  court  said :  "The  master 
is  bound  to  use  reasonable  care  in  se- 
lecting his  servants,  and  if  a  person  is 
incompetent  for  the  work  he. is  employed 
to  do,  the  fact  that  he  is  generally  re- 
puted in  the  community  to  want  those 
qualities  which  are  necessary  for  the 
proper  performance  of  the  work  cer- 
tainly has  some  tendency  to  show  that 
the  master  would  have  found  out  that 
the  servant  was  incompetent,  if  proper 
means  had  been  taken  to  ascertain  the 
qualifications  of  the  servant." 

In  Davis  v.  Detroit  &  M.  R.  Co. 
(1870)  20  Mich.  105,  4  Am.  Rep.  364, 
the  court  said:  "If  the  defendants  con- 
tinue a  man  in  their  employ  who  is  so 
notoriously  unfit  as  to  have  established 
a  general  reputation  to  that  effect,  it  is 
unreasonable,  the  plaintiff  argues,  to 
suppose  the  officers  of  the  defendants 
ignorant  of  that  fact,  unless  we  excuse 
their  want  of  information  on  the  ground 
of  neglect  of  duty  on  their  part  to  their 
employees  and  the  public,  so  gross  as  to 
make  it  proper  and  just  to  hold  them 
responsible  to  the  same  extent  as  if  they 
were  fully  informed  of  all  the  facts. 
And  if  they  fail  to  inquire  into  the 
cause  of  accidents,  where  manifestly 
this  is  an  important  part  of  their  duty, 
and  a  high  obligation  rests  upon  them 
to  accomplish  it  thoroughly  and  faith- 
fully, they  cannot  afterwards  justly 
plead  their  ignorance,  to  excuse  their 
principal  from  responsibility  for  other 
accidents  resulting  from  the  same 
cause." 

For  other  cases  on  this  point,  see  also 
Southern  P.  Co.  v.  Eetzer  (1905)  1 
L.R.A.(N.S.)    288,  68  0.  C.  A.  26,  135 


Fed.  272;  St.  Louis,  I.  M.  <&  8.  R.  Co. 
V.  Haokett  (1894)  58  Ark.  381,  41  Am. 
St.  Rep.  105,  24  S.  W.  881;  Chicago  & 
A.  R.  Co.  v.  Sullivcm  (1872)  63  111. 
293;  Western  Stone  Co..  v.  Whalen 
(1894)  151  111.  472,  42  Am.  St.  Rep. 
244,  38  N.  E.  241  (approving  the  state- 
ment of  principles  in  Shearm.  &  Redf. 
Neg.  §  223 ) ;  Chicago,  L.  8.  &  E.  R.  Co. 
V.  Hartmann  (1897)  71  111.  App.  427; 
Lake  Shore  &  M.  8.  B.  Co.  v.  Stupak 
(1889)  123  Ind.  210,  23  N.  E.  246; 
Erb  V.  Popritz  (1898)  59  Kan.  264,  68 
Am.  St.  Rep.  362,  52  Pac.  871 ;  Norfolk 
&  W.  R.  Co.  V.  Eoov&r  (1894)  79  Md. 
253,  25  L.R.A.  710,  47  Am.  St.  Rep.  392, 
29  Atl.  994;  Oilman  v.  Eastern  R.  Corp. 

(1865)  10  Allen,  233,  87  Am.  Dec.  635 

(1866)  13  Allen,  433,  90  Am.  Deo.  210; 
Hatt  V.  may  (1887)  144  Mass.  186, 
10  N.  E.  807;  Laysell  v.  J.  H.  Sommers 
Coal  Co.  (1908)  156  Mich.  268,  117  N. 
W.  179,  120  N.  W.  996;  Grube  v.  Mis- 
soti/ri  P.  R.  Co.  (1889)  98  Mo.  330,  4 
L.R.A.  776,  14  Am.  St.  Rep.  645,  11  S. 
W.  736;  Curtis  v.  Laconia  Car  Co. 
Works  (1906)  73  N.  H.  516,  63  Atl. 
400;  Snodgrass  v.  Carnegie  Steel  Co. 
(1896)  173  Pa.  228,  33  Atl.  1104; 
Stasch  V.  Cornwall  Ore  Bank  Co. 
(1902)  19  Pa.  Super.  Ot.  113;  Meadcan 
Nat.  R.  Co.  V.  Mussette  (1894)  86  Tex. 
708,  24  L.R.A.  642,  26  S.  W.  1075; 
Te<i>as  &  P.  R.  Co.  v.  Johnson  (1896)  89 
Tex.  519,  35  S.  W.  1042;  El  Paso  &  S. 
W.  R.  Co.  V.  Smith  (1908)  50  Tex.  Civ. 
App.  10,  308  S.  W.  988;  Missomi,  E.  <€ 
7'.  B.  Co.  V.  Day  (1911)  —  Tex.  — ,  34 
L.R.A.  (N.S.)  Ill,  136  S.  W.  435;  Stall 
V.  Daly  ilin.  Co.  (1889)  19  Utah,  271, 
57    Pac.    295;     Moering    v.    Falk    Co; 
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generally  known  in  the  community.'  In  other  words,  evidence  of 
reputation,  not  connected  with  any  specific  acts  of  negligence,  is 
deemed  not  to  be  admissible  to  show  that  the  master  ought  to  have 
known  of  the  servant's  incompetency.*  The  virtual  effect  of  this 
doctrine  is  that  the  admissible  evidence  under  this  head  is  limited 
to  the  testimony  showing  that  certain  specific  acts  of  carelessness 
were  so  generally  known  in  the  community  or  among  the  delinquent's 
fellow  servants  that  they  ought  to  have  been  known  to  the  master.* 
Under  either  of  these  doctrines,  evidence  of  reputation  is  only 
admitted  when  the  injury  in  suit  was  due  to  that  particular  kind  of 
imfitness  for  which  the  servant  was  notorious,^  and  when  the  un- 
fitness is  of  such  a  kind  that  it  may  become  the  subject  of  a  general 


(1910)  141  Wis.  294,  124  N.  W.  402,  18 
Ann.  Cas.  926. 

In  an  action  for  injuries  caused  by 
the  negligence  of  a  fellow  servant,  a 
special  finding  that  no  agent  of  the  em- 
ployer knew  of  the  latter's  unfitness 
and  recklessness  will  not  defeat  a  gen- 
eral verdict  in  favor  of  the  plaintiff,  in- 
asmuch as  such  a  finding  does  not  rebut 
the  presumption  that  notice  will  be 
presumed,  where  the  employee  is  so 
grossly  and  notoriously  unfit  that  not 
to  Icnow  of  his  unfitness  is  negligence. 
Chicago,  R.  I.  &  f.  B.  Co.  v.  Doyle 
(1877)   18  Kan.  58. 

In  Stevens  v.  San  Francisco  &  N.  P. 
B.  Co.  (1893)  100  Cal.  554,  35  Pac.  165, 
the  court  approved  of  the  refusal  of  the 
trial  judge  to  permit  the  plaintiff  to 
prove  the  general  reputation  of  the 
delinquent  servant  for  intemperance 
among  his  coemployees,  but  the  reason 
assigned  was  merely  that  the  offer  was 
general,  and  that,  if  offered  for  the  pur- 
pose of  affecting  the  master  with  notice, 
it  should  have  been  so  specified. 

In  Cook  V.  Parham  (1853)  24  Ala, 
21.  the  court  held  that  the  answer  of  a 
witness,  that  the  delinquent  servant 
"had  no  reputation,  for  the  reason  that 
he  had  no  experience,  and  he  regarded 
him  as  wholly  incompetent"  for  his  du- 
ties, was  properly  admitted.  The  state- 
ment in  the  first  clause  was  plainly 
competent,  and,  no  specific  objection 
having  been  made  to  the  second  clause, 
the  court  was  not  bound  to  separate  it 
from  the  other. 

3  Park  V.  i\  ew  York  G.  d  H.  R.  R.  Co. 
(1898)  155  N.  Y.  215,  63  Am.  St.  Rep. 
663,  49  N.  E.  674. 


iLambrecM  v.  Pfi-zer  (1900)  49  App. 
Div.  82,  63  N.  Y.  Supp.  591. 

"Reputation,  general  in  the  communi- 
ty, ..  .  based  upon  acts  or  reputed 
acts  of  ignorance  or  carelessness,  is  one 
thing.  The  mere  gossip  or  speeech  of 
people,  that  may  have  no  foundation 
upon  acts  even  alleged,  is  another." 
McCarty  v.  Bitch  (1901)  59  App.  Div. 
145,  69  N.  Y.  Supp.  129. 

In  a  much  earlier  case,  not  cited  in 
either  of  these,  it  was  observed :  "Repu- 
tation is  not  competent  evidence  to 
charge  a  master  with  negligence  in  the 
employment  of  a  servant,  because,  first, 
it  may  be  false,  and,  secondly,  he  may 
never  have  heard  it."  Easkin  v.  Neio 
York  C.  &  E.  R.  R.  Co.  (1873)  65  Barb. 
129.  But  this  theory  is  more  sweeping 
than  that  of  the  recent  decisions. 

6  Youngs  v.  'New  York,  0.  &  W.  B.  Co. 
(1897)  154  N.  Y.  764,  49  N.  E.  1106. 
Summarized  in  Park  v.  Weic  York  C.  <f- 
E.  R.  R.  Co.  (1898)  155  N.  Y.  215,  63 
Am.  St.  Rep.  663,  49  N.  E.  674. 

6  Eawk  V.  Pennsylvania  R.  Co.  ( 1887 ) 
7  Sadler  (Pa.)  212,  11  Atl.  459  (reck- 
lessness) ;  Norfolk  &  W.  R.  Co.  v.  Eoov- 
er  (1894)  79  Md.  253,  25  L.R.A.  710, 
47  Am.  St.  Rep.  392,  29  Atl.  994  (in- 
temperance ) .  In  this  case  an  instruc- 
tion was  held  erroneous  which  told  the 
jury  that  unless  the  culpable  servant 
was'  drunk  at  the  time  of  the  accident, 
and  his  negligence  by  reason  of  such 
drunkenness  produced  or  contributed  to 
the  accident,  evidence  of  general  repu- 
tation as  to  his  incompetency  was  not 
relevant,  and  could  not  be  considered, 
"unless  such  reputation  was  brought 
home  to  the  knowledge  of  the  defendant 
before   the   accident."     The   court   said 
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reputation.'  [But  proof  of  a  reputation  of  habitual  recklessness  and 
carelessness  in  the  work  which  he  was  employed  to  do  is  sufficient 
without  proof  that  he  had  a  general  bad  reputation  for  the  precise 
character  of  negligence  which  caused  the  injury.'*] 

It  is  important  to  remember,  that  the  servant's  general  reputation 
is,  of  course,  only  one  among  many  kinds  of  probative  facts,  and  not 
the  only  kind  from  which  the  master's  notice  of  the  servant's  incom- 
petency may  be  inferred.  The  servant's  general  character  may  have 
been  not  only  good,  but  very  good,  while  the  defendant  had  actual 
knowledge  that  he  was,  in  point  of  fact,  careless,  negligent,  reckless, 
unskilful,  and  incompetent ;  or  his  general  reputation  may  have  been 
that  of  a  sober  man,  when,  in  point  of  fact,  the  defendant  knew  that 
he  was  in  the  habit  of  getting  drunk,  and  that,  when  drunk,  he  was 
desperate  and  reckless.* 

It  has  been  held  that  negligence  cannot  be  imputed  to  the  master 
for  not  knowing  the  reputation  acquired  by  a  servant  ten  or  fifteen 
years  before  the  accident  in  suit,  at  a  time  when  he  was  still  attend- 
ing school,  and  had  not  yet  entered  the  master's  employment.®  But 
the  doctrine  formulated  above,  in  §  1097,  ante,  as  to  the  duty  of  the 
master  to  inquire  into  the  qualifications  of  the  servant  when  he  is 
hired,  indicates  that  this  immunity  must  terminate  at  some  point  of 
time  anterior  to  the  hiring.  Upon  what  principle  that  point  should 
be  fixed  is  a  question  which  has  apparently  not  been  discussed.     Of 

that  the  condition  thus   appended  was  150  Mass.  439,  15  Am.  St.  Rep.  226,  23 

inaccurate,    because,   on   the   one   hand,  N.  E.  228,  the  court  refused  to  say  that 

if  the   culpable   servant   did   not   cause  it  might  not  be  a  matter  of  common  re- 

the  accident,  the  master's  knowledge  of  pute    in   a   community   that    a   man   is 

his  reputation  had  nothing  to  do  with  physically  weak,  and  is  partially  blind 

the  case;   while,   on  the  other  hand,  if  and  deaf. 

the  culpable  servant  did,  by  his  intem-  is.  Rosenstiel    v.     Pittshurg    R.     Co. 

perance,  cause  the  accident,  it  was  im-  (1911)    230   Pa.   273,   33   L.R.A.(N.S.) 

material  whether  the  master  had  actual  751,  79  Atl.  556. 

knowledge  of  his  bad  reputation,  inas-  ^Pittsburgh,  Ft.  W.  d  C.  R.  Go.  v. 

much  as  he  was  negligent  in  not  know-  RuMj   (1871)   38  Ind.  294,  10  Am.  Rep. 

ing  it.  111. 

In  WalkowsH  v.  Penokee  <6  G.  Gonsol.  In  Zumwalt  v.  Chicago  &  A.  R.  Go. 
Mines  (1898)  115  Mich.  629,  41  L.R.A.  (1889)  35  Mo.  App.  661,  it  was  said 
33,  73  N.  W.  895,  it  was  held  that  the  that  notoriety  as  to  the  bad  habits  of 
incompetency  of  a  brakeman,  through  a  servant  was  the  only  evidence  which 
whose  negligence  a  cage  fell  to  the  hot-  could  supply  the  place  of  evidence  of 
torn  of  a  mining  shaft,  to  the  injury  of  actual  knowledge  on  the  part  of  the 
an  occupant,  could  not  be  shown  by  talk  master's  representatives.  But  this  is 
among  the  men  that  the  employee  low-  clearly  an  inaccurate  way  of  stating  the 
ered  the  cage  too  fast,  when  the  acci-  rule,  as  there  are  other  sources  of  con- 
dent  was  not  due  to  the  rate  of  speed,  structive  knowledge. 
but  to  the  fact  that  the  screw  of  the  9  Baird  v.  New  yorh  C.  &  H.  R.  R.  Go. 
brake  was  turned  in  the  wrong  direc-  (1897)  16  App.  Div.  490,  44  N.  Y.  Supp. 
tion.  926. 

7  In    MonalMU   v.    Worcester    ( 1890 ) 
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course,  the  reputation  of  the  delinquent  servant  for  unfitness  at  any 
time  during  his  employment,  prior  to  the  accident  in  suit,  is  admis- 
sible in  evidence."  Whether  it  will  be  allowed  any  probative  force 
depends  upon  whether,  taking  into  consideration  the  ordinary  method 
of  conducting  the  business,  it  can  reasonably  be  supposed  to  have 
reached  the  master.^^ 

What  constitutes  a  general  reputation,  for  the  pitrpose  of  affecting 
a  master  with  notice  of  a  servant's  defect,  is  not  very  clearly  settled 
by  the  eases.  There  is  no  doubt  that  this  description  is  answered  by 
a  reputation  which  pervades  any  considerable  territorial  section  of 
the  community  in  which  he  lives.  ^^  Several  cases  also  proceed  upon 
the  theory  that  a  general  reputation  among  the  coemployees  of  the  de- 
linquent servant  is  within  the  scope  of  the  doctrine.*'  It  has  even 
been  laid  down  that,  where  a  man  is  engaged  in  an  occupation  which 
brings  him  into  contact  with  only  one  class  of  a  community,  the  ma- 
terial point  is  his  reputation  among  that  class,  and  inquiries  as  to 
it  must  be  confined  to  that  class.**     But,  apparently,  under  no  cori- 


10  Mexican  Nat.  B.  Go.  v.  Musette 
(1893)  7  Tex.  Civ.  App.  169,  24  S.  W. 
520  (testimony  as  to  such  reputation 
not  objectionable  for  the  reason  that  it 
is  not  distinctly  confined  to  a  period 
just  preceding  the  accident). 

The  incompetency  of  a  servant  which 
will  render  a  master  liable  for  injury 
caused  to  a  fellow  servant  by  his  neg- 
ligence may  be  established  by  evidence 
of  reputation,  although  the  alleged  in- 
competency did  not  arise  until  after  his 
lawful  employment.  Rosenstiel  v.  Pitts- 
Tiurg  JR.  Co.  (1911)  230  Pa.  273,  33 
L.R.A.(N.S.)    751,   79  Atl.   556. 

11  There  can  be  no  inference  of  negli- 
gence in  regard  to  the  employment  of 
a  servant  where  there  is  no  evidence 
that  he  had  not  a  good  reputation  at 
the  time  of  his  hiring,  or  at  any  other 
time  than  during  two  days  during 
which  he  had  been  engaged  in  making  a 
single  trip  on  a  certain  train.  Tan 
Dusen  v.  Lalce  Shore  &  M.  S.  R.  Co. 
(1887)    12  N.  Y.  S.  R.  351. 

12  Oilman  v.  Eastern  R.  Corp.  (1865) 
10  Allen,  233,  87  Am.  Dec.  635  (intem- 
perance) ;  Morw-han  v.  Worcester  (1890) 
150  Mass.  439,  15  Am.  St,  Rep.  226,  23 
N.  E.  228  (physical  weakness)  ;  Parh 
V.  Wen-  York  C.  &  E.  R.  R.  Co.  (1898) 
155  N.  Y.  215,  63  Am.  St.  Rep.  663,  49 
N.  E.  674. 

In  fit.  Louis,  I.  M.  d  8.  R.  Go.  v. 
Eaclcett  (1894)  58  Ark.  381,  41  Am.  St. 


Rep.  105,  24  S.  W.  881,  the  fact  that  the 
servant's  reputation  was  a  matter  of 
common  knowledge  in  the  county  was 
held  sufficient. 

13  Texas  &  P.  R.  Go.  v.  Johnson 
(1896)  89  Tex.  519,  35  S.  W.  1042; 
Lambrecht  v.  Pfizer  (1900)  49  App. 
Div.  82,  63  N.  Y.  Supp.  591;  Galveston. 
E.  &  S.  A.  R.  Co.  V.  Emning  (1897)  — 
Tex.  Civ.  App.  — ,  39  S.  W.  302,  affirmed 
in  90  Tex.  656,  40  S.  W.  392,  but  this 
point  was  not  discussed;  International 
&  G.  N.  R.  Go.  V.  Jackson  (1901)  25 
Tex.  Civ.  App.  619,  62  S.  W.  91;  War- 
rington V.  Atchison,  T.  d  S.  F.  R.  Co. 
(1891)  46  Mo.  App.  159  (incompetency 
of  negligent  servant  a  matter  of  com- 
mon talk  among  his  fellow  servants). 

In  one  case,  the  master's  knowledge 
of  intemperate  habits  was  held  to  have 
been  properly  inferred,  where  they  had 
been  "notorious  among  his  fellow  em- 
ployees, and  long  continued."  Chicago 
&  A.  R.  Co.  v.  Sullivan  (1872)  63  111. 
293. 

And  in  two  others,  where  several  co- 
employees  testified  that  he  was  a  very 
reckless  man.  Illinois  G.  R.  Go.  v. 
Jewell  (1867)  46  111.  99,  92  Am.  Dec. 
240;  Calumet  Electric  Street  R.  Go.  v 
Peters   (1899)   88  111.  App.  112. 

14  Galveston,  E.  &  S.  A.  R.  Co  v 
Dams  (1893)  4  Tex.  Civ.  App.  468,  2.3 
S.  W.  301,  holding  that  a  question 
worded:    "Do  you  know  what  Thomas 
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ception  of  wliat  is  general  reputation  could  it  be  held  that  the  remarks 
of  a  small  section  of  the  coemployees  are  evidence  tending  to  charge  a 
master  with  knowledge  of  the  unfitness  which  is  imputed  by  those  re- 
marks." 

The  fact  that  a  servant  bore,  among  his  fellow  sen'ants,  some  nick- 
name derogatory  of  his  mental  or  physical  qualities,  or  his  character, 
would  seem  to  be  fairly  admissible  as  an  element  indicative  of  his 
general  reputation.^®  At  all  events,  it  seems  proper  to  say  that 
where  such  epithets  are  shown  to  have  been  bestowed  on  a  man  by 
any  large  proportion  of  his  fellow  servants,  and  to  have  come  to  the 
master's  ears,  prudence  demands  that  inquiries,  should  be  made  with 
a  view  to  ascertaining  what  were  the  man's  real  character  and  ca- 
pacity. 


Henry's  general  reputation  was,  and 
how  he  was  generally  regarded  as  to 
care  and  competency,  while  running  his 
engine?" — was  too  general,  where  the 
delinquent  servant  was  a  railway  en- 
gineer. 

16  "The  reputation  of  a  foreman 
amongst  a  few  workmen  employed  un- 
der him  is  not  a  general  reputation.  It 
is  merely  the  opinion  of  a  small  num- 
ber of  men,  of  which  there  is  no  suffi- 
cient reason  to  suppose  the  master  may 
be  cognizant,  or  which  he  may  be  bound 
to  heed."  Driscoll  v.  Fall  River  (1895) 
163  Mass.  105,  39  N.  E.  1003. 

In  Davis  v.  Detroit  d-  M.  R.  Co. 
(1870)  20  Mich.  105,  4  Am.  Rep.  364, 
the  court,  in  discussing  the  evidence, 
said:  "It  is  plain,  however,  that  Harris 
is  not  shown  to  have  a  general  reputa- 
tion for  carelessness  or  unfitness  of  any 
description.  No  one  ventures  to  express 
an  opinion  to  that  effect.  The  evidence 
only  tends  to  show  that,  when  an  acci- 
dent occurred,  remarks  were  made  that 
he  was  careless,  or  that  he  went  too 
fast.  They  were  such  remarks,  we  sup- 
pose, as  were  almost  certain  to  be  made, 
in  any  case,  when  an  unfortunate  acci- 
dent occurs,  while  the  consequences  are 
exciting  the  bystanders,  and  before  in- 
quiry and  calm  consideration  have  de- 
termined whether  there  is  any  basis  for 
them  in  justice  or  not.  Such  remarks 
are  of  very  trifling  importance,  and  if 
they  would  tend  to  convict  a  man  of 
negligence,  few  engineers  of  much  ex- 
perience, we  apprehend,  would  escape 
condemnation.  And  of  how  little  im- 
portance they  were  in  the  present  ease. 


and  how  little  likely  to  express  settled 
opinions,  may  be  inferred  from  the  fact 
that  no  one  of  the  persons  supposed  to 
have  made  these  remarks  is  placed  upon 
the  stand  to  testify  to  facts  which 
would  justify  them.  We  think,  there- 
fore, that  the  evidence  of  reputation 
should  be  dismissed  from  further  con- 
sideration." This  case  was  followed  in 
Walkou-ski  v.  Pevol'ee  cC-  G.  Gonsol. 
Mines  (1898)  115  Mich.  629,  41  L.R.A. 
33,  73  N.  W.  895.     See  note  6,  svpra. 

16  In  Park  v.  New  York  0.  d  H:  R. 
R.  Co.  (1895)  85  Hun,  184,  32  N.  Y. 
Supp.  482,  evidence  that  the  culpable 
servant's  general  reputation  prior  to 
the  accident  was  that  he  was  "a  little 
off,"  and  that  among  railroad  men  he 
was  usually  called  "Crazy  Brown,"  was 
held  admissible  to  prove  the  master's 
knowledge  of  his  unfitness.  This  deci- 
sion was  reversed  by  the  court  of  ap- 
peals, as  being  inconsistent  with  the 
doctrine  announced  in  the  cases  cited 
in  notes  3,  4,  and  5.  supra.  But  it 
seems  to  be  a  reasonable  deduction  from 
the  less  restricted  doctrine  held  in  the 
other  states,  as  explained  above. 

In  view  of  the  fact  that  Illinois  is 
one  of  the  states  in  which  the  court  of 
last  resort  has  applied  the  latter  doc- 
trine (see  note  2,  supra),  it  is  difl5cult 
to  admit  the  correctness  of  a  ruling  of 
the  court  of  appeals,  that  evidence  that 
the  delinquent  servant  was  known  by 
the  nicknames  of  "Crazy  Pete"  and  the 
"Wild  Irishman,"  is  inadmissible  either 
for  the  purpose  of  showing  that  the  en- 
gineer was  incompetent  or  negligent,  or 
for  the  purpose  of  showing  that  the  em- 
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1106.  [203]  Specific  statements  as  to  unfitness  made  by  individual 
coemployees  of  the  delinquent  servant. — A  few  decisions  dealing  with 
the  evidential  weight  of  remarks  made  by  the  injured  servant  himself, 
or  by  coemployees  other  than  the  one  whose  negligence  caused  the  in- 
jury, are  to  be  found  reported  in  the  books.  The  conclusion,  in  each 
instance,  was  adverse  to  the  plaintiff,  as  will  be  seen  from  the  sub- 
joined note.^  But  it  seems  to  be  fairly  open  to  question  whether  such 
statements  as  those  mentioned  ought  not  to  be  regarded  as  at  least  suf- 
ficient to  put  a  master  on  inquiry,  where  it  is  shown  that  they  were 
made  in  the  presence  of  himself  or  his  representative,  or  were  com- 
municated to  them.  There  is,  at  all  events,  no  room  for  doubting  that 
it  is  always  a  question  for  the  jury  whether  the  retention  of  the  serv- 
ant was  negligent,  when  his  superior  has  reported  that  he  no  longer 
regards  him  as  competent.^ 

E.  Duty  to  employ  an  adequate  itumbbe  of  seevawts. 

1107.  [204]  Generally. —  A  duty  of  the  master  which,  as  a  matter 
of  logical  arrangement,  it  seems  equally  appropriate  to  associate 
either  with  that  discussed  in  the  foregoing  sections,  or  with  that  of 
conducting  the  business  upon  a  safe  system  (see  chapter  xlviii  , 
post),  is  the  duty  of  employing  a  staff  of  servants  sufficiently  large 
to  perform  the  work  with  reasonable  safety  to  themselves.*    The  fact 

ployer  knew  of  his  incompetency  or  neg-  statement  of  a  yard  master  of  another 

ligence.    St.  Louis,  A.  &  T.  E.  R.  Go.  v.  company  that  he  "had  one  that  he  was 

Gorgon   (1891)   49  111.  App.  229.  done  with  that  he  could  have,"  about  an 

1  Recovery  cannot  be  had  where  the  hour    before    an    accident    to    a    fellow 

only  evidence  going  to  show  the  mas-  servant,    is    insufficient   to    show   negli- 

ter's  knowledge  is  the  testimony  of  the  gence   on  the   part   of   the   company  in 

plaintiff  that  he  told  the  master's  rep-  hiring    him.      Ohio    &    M.    R.    Go.    v. 

resentative  that  the  delinquent  servant  Dunn   (1894)  138  Ind.  18,  36  N.  E.  702, 

was   incompetent,  but  there  is  no  evi-  rehearing    denied    in    (1894)     138    Ind. 

dence  that  he  was  actually  incompetent,  28,  37  N.  E.  546. 

and  the  master's  representative  denies  A  strong  expression  of  opinion  as  to 

that  such  statements  were  made.   Snod-  the  unfitness  of  the  delinquent  servant, 

grass  v.  Gamegie  Steel  Go.   (1896)   173  uttered  by  a  mere  fellow  servant  on  the 

Pa.  228,  33  At'l.  1104.  day  following  the  accident,  is  not  com- 

The  mere  fact  that  the  plaintiff  testi-  petent   evidence    on   that    point,    as    an 

ties   that   he   thought   the    servants   by  admission  binding  the  defendant.     Ga-t- 

whose  negligence  he  was   injured  were  lin   v.   Michigan   G.   R.   Go.    (1887)    66 

not  "fair  hands,"  and  told  the  employer  Mich.  358,  33  N.  W.  515. 

that   he    had   better   get    rid   of   them,  Compare  the  cases  cited  in  the  pre- 

will    not    constitute    evidence    sufficient  ceding  section,  note  15. 

to  carry  the  case  to  the  jury.     Sanders  2  Morrow   v.    St.    Paul    Gity    R.    Co. 

V.  Etiwan  Phosphate  Go.    (1883)    19  S.  (1898)   71  Minn.  326,  73  N.  W.  973. 

C.  510.  1  Texas  &  P.  R.  Go.  v.  Rogers  (1893) 

Evidence  that  the  yard  master  of  one  6  C.  C.  A.  403,  13  U.  S.  App.  547,  57 

railroad    company,    who    was    short    a  Fed.  378;   Masner  v.  Atchison,  T.  k  S. 

man,    employed    a    switchman    on    the  F.  R.  Go.   (1910)   101  C.  C.  A.  244    177 
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that  some  slight  inconvenience  or  expense  will  be  caused  by  enga- 
ging the  services  of  another  employee  will  not  excuse  the  master  if  the 
work  could  not  safely  be  done  without  him.^ 

This  duty  beeing,  like  all  others,  continuous  in  its  quality  (see 
chapter  xlii.,  ante),  the  master  is  bound  to  see  that  the  number  of 
servants  engaged  upon  the  work  in  hand  remains  sufficient  to  insure 
the  reasonable  safety  of  each  of  them.  This  principle  affects  him 
with  liability,  not  only  where  he  allows  the  force  of  employees,  con- 
sidered as  a  whole,  to  fall  below  the  proper  aggregate,  but  also  where 
he  fails  to  assign  an  adequate  number  of  men  to  each  particular  piece 
of  work  which  may  be  undertaken  from  time  to  time.*  His  obliga- 
tion, in  this  point  of  view,  is  deemed  to  be  violated  if  he  conducts  his 

Fed.  618;  Denver  &  R.  G.  B.  Co.  v.  Rei-  Dominion  Cotton  Mills    (1886)    82  Va. 

ter  (1910)  47  Colo.  417,  107  Pac.  1100;  140,  3  Am.  St.  Rep.  92;  Rosvn,  v.  Dan<i- 

Supple  V.  Agnew   (1901)    191  111.  439,  her  Lrnnier  Co.   (1911)    63  Wash.  430, 

ei^.'E.  392;  Fitter  V.Iowa  Teleph.  Co.  —    L.R.A.(N.S.)     — ,    115     Pac.    833; 

(1909)    143  Iowa,   689,  121  N.  W.  48;  Johnson  v.  Ashland  Water  Co.    (1888) 

Illinois  C.  R.  Co.  v.  LangOM  (1903)   116  71   Wis.   553,   5   Am.   St.   Rep.   243,   37 

Ky.  318,  76  S.  W.  32;  Chesapeake  d  0.  N.  W.  823. 

E.  Co.  V.  Board  (1903)   25  Ky.  L.  Rep.  A  complaint  alleging  that  the  injury 

1118,  77  S.  W.  189;   Central  Coal  &  I.  was   caused  by   the   inadequacy   of   the 

Co.  V.  Walker    (1907)    30  Ky.  L.  Rep.  number    of    men    employed    is    not    de- 

621,  99  S.  W.  309;   Standard  Sanitary  murrable.  .Supple  y.  Agnew  (1901)   191 

Mfg.   Co.  V.   Minor    (1908)    33   Ky.   L.  111.  439,  61  N.  E.  392,  reversing  80  111. 

Rep.  982,   112   S.  W.  572;   Hill  v.  Big  App.  437. 

Creek  Lumber  Co.   (1902)    108  La.  162,  A    ship    is    "seaworthy,"    as    regards 

58  L.R.A.  346,  32  So.  372;  Peterson  v.  the  sufficiency  of  her  crew,  if  the  re- 
Amerioan  Grass  Tioine  Co.  (1903)  90  quired  number  can  be  made  up  by 
Minn.  343,  96  N.  W.  913;  Meily  v.  St.  counting  in  the  fireman.  Be  Meyer 
Louis  &  8.  F.  R.   Co.    (1908)    215  Mo.  (1896)   74  Fed.  881. 

567,  114  S.  W.  1013;   Craig  v.  Chicago  See  note  to  Di  Bari  v.  J.  W.  Bishop 

&  A.  R.  Co.   (1891)    54  Mo.  App.  523;  Co.  17  L.R.A.  (N.S.)    773. 

McMullen  v.  Missouri.  K.  &  T.  R.  Co.  2  Trainor  v.  Philadelphia  d  R.  R.  Co. 

(1895)    60   Mo.   App.    231;    Jackson  v.  (1890)   137  Pa.  148,  20  Atl.  632   (mas- 

€ld  Dominion  Min.  Co.   (1910)   151  Mo.  ter  held  liable  where  the  plan  adopted 

App.    640,    132    S.    W.    306;    Hilton   v.  for  taking  down  a  pole  required  the  su- 

Fitchiurg  B.  Co.   (1904)   73  N.  H.  116,  perintendence    of    a    competent    person, 

68   L.R.A.   428,   59   Atl.   625;    FKke  v.  but  the  laborers  were  left  to  manage 

Boston  d  A.  R.  Co.  (1873)  53  N.  Y.  549,  for   themselves). 

13  Am.  Rep.  545;  Burke  v.  Syracuse,  B.  8  The  doctrine  of  the  text  is  expressly 

&  N.  Y.  R.  Go.    (1893)    69  Hun,  21,  23  asserted  in  Bonn  v.  Galveston,  H.  &  S. 

N.   Y.    Supp.   458;    Davr  v.   TSfew   York  A.  B.  Co.   (1904)  —  Tex.  Civ.  App.  — , 

<£  P.  B.  S.  8.  Co.  (1910)   139  App.  Div.  82  S.  W.  808. 

751,   124  N.   Y.   Supp.   295;    Alhertz  v.  In  an  action  resulting  from  a  colli- 

Bache   (1890)   32  N.  Y.  S.  R.  1014,  10  sion,   due   to  the  fact  that  one  of  the 

N.    Y.    Supp.    639;    Shaw   v.    Highland  trains  was   sent  out  with  two   instead 

Park  Mfg.   Co.    (1907)    146  N.   C.   235,  of   three  brakemen,   it  is   not  error  to 

59  S.  E.  676;  Mad  Biver  &  L.  E.  B.  Co.  refuse  to  charge  that,  if  the  jury  be- 
\.  Barter  (1856)  5  Ohio  St.  541,  67  Am.  lieved  that  the  third  brakeman  would 
Dec.  312;  Turner  v.  Missouri,  K.  &  T.  not  have  been  at  his  post,  the  plaintiff 
B.  Co.  (1909)  45  Tex.  Civ.  App.  650,  could  not  recover.  It  cannot  be  as- 
119  S.  W.  719 ;  San  Antordo  Traction  sumed  that,  if  the  third  brakeman.  had 
Co.  y.De  Rodriguez  (1903)  —Tex.  Civ.  been  sent,  he  would  not  have  done  his 
App.  ,  77  S.  W.  420;   Jones  v.  Old  duty.     Booth  v.   Boston  &   A.   R.   Co. 

'm.  &,  S.  Vol.  III.— 183. 
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business  on  a  system  which  ignores  the  physical  needs  of  his  em- 
ployees to  such  an  extent  that  they  cannot  obtain  the  food  necessary 
for  the  support  of  their  bodily  strength  without  absenting  themselves 
from  their  posts.*  In  its  application  to  cases  of  this  type,  the  doc- 
trine invades,  to  some  extent,  a  domain  of  facts  in  v^hich  it  is  apt 
to  conflict  with  that  which  declares  the  master  to  be  free  from  liabil- 
ity for  injuries  caused  by  conditions  arising  out  of  the  mere  details 
of  the  work.  See  chapter  lxv.,  post.  So  far  as  the  movements  of 
servants  may  depend  upon  their  own  volition,  and  are  not  in  any  way 
affected  by  the  control  of  a  superior,  it  is  clear  that  there  can  be  no 
recovery  on  the  theory  that  the  number  of  servants  was  temporarily 
inadequate  at  the  time  and  place  where  the  injury  was  received,  un- 
less it  is  shown  that  such  inadequacy  was  known,  actually  or  con- 
structively, to  the  master  or  his  representative.^ 

In  a  purely  logical  point  of  view,  it  is  possible  to  refer  to  the  con- 
ception of  an  inadequacy  of  the  force  employed  in  the  cases  in  which 
the  negligence  alleged  is  the  failure  to  detail  a  servant  to  give  warn- 
ing of  the  approach  of  danger.  But,  for  the  purposes  of  classification, 
it  seems  preferable  to  treat  these  cases  as  exemplifying  a  breach  of  the 
duty  to  conduct  the  business  on  a  safe  system.  They  are  therefore 
collected  under  §§  1112,  1113,  post. 

A  situation  which,  in  its  practical  results  upon  the  servant's 
safety,  is  identical  with  that  produced  by  hiring  an  insufficient  num- 
ber of  employees,  arises  when  an  employee  is  given  an  excessive 
amount  of  work  to  perform.  To  enable  him  to  recover  on  this  ground, 
it  must  be  shown  that  some  part  of  the  other  work  which  he  had  to 

(1878)    73  N.  Y.  38,  29  Am.  Rep.  97.  working    independently    of   each    other, 

See  also  Braun  v.  Conrad  Seipp  Brew-  and  so  inadequate  for  the  work.     Dair 

ing  Co.    (1897)   72  111.  App.  232   (serv-  v.  New  York  £  P.  R.  8.  8.  Co.   (1910) 

ant  withdrawn  by  order  of  the  master,  ]39    App.    Div.    751,    124   N.   Y.    Supp. 

while  the  work  was  in  progress).     See  295. 

also  St.  Louis  &  8.  F.  R.  Co.  v.  Smith  i  Pennsylvama      Go.      v.      McCaffrey 

(1905)   —  Tex.  Civ.  App.  — ,  90  S.  W.  (1894)   139  Ind.  43Q,  29  L.R.A.  104,  38 

926.  N.  E.  67    (railway  time  table  arranged 

In   Aleckson  v.   Erie  R.    Co.    (1905)  so  as  to  produce  this  result). 

101  App.  Div.  395,  91  N.  Y.  Supp.  1029,  6  Parker  v.  New  York  &  N.  E.  R.  Co. 

the   court   said:    "With  respect   to   the  (1895)   18  R.  I.  773,  30  Atl.  849   (mere 

duty  imposed  upon  the  master,  we  can  fact  that   a  substitute  did  not   remain 

think  of  no  distinction  in  principle  be-  at    a    switch    continuously    during    the 

tween  the  act  of  engaging  in  a  hazard-  temporary     absence     of     the      regular 

ous    work    without    sufficient    men,    or  switchman  cannot  properly  be  construed 

starting  the  work  with  a  sufficient  num-  by  the  jury  as  an  implied  notice  to  the 

ber,  and  then  removing  one  whose  ab-  company  that  said  switch  was  unattend- 

sence  made  the  work  extra  hazardous."  ed)  ;    BertJiolet    v.    J.    W.    Bishop    Co. 

Although  the  master  may  have  fur-  (1904)     187    Mass.    32,    72    N.    E.    342 

nished  the  customary  number  of  men  to  (fewer   men   than   usual,   but   no   com- 

do  a  certain  work,  it  may  be  negligence  plaint  of  extra  strain  was  miade). 
to   divide   the   number   into   two   gangs 
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perform  interfered  with  or  prevented  his  doing  something  which  he 
might  and  ought  to  have  done  to  prevent  the  accident  in  suit.*  [A 
special  phase  of  this  situation  is  where  a  servant  has,  by  reason  of 
protracted  employment,  become  exhausted,  and  is  incompetent  phys- 
ically or  mentally,  or  both,  to  perform  his  duties  properly.']  See 
§  1111,  note  17,  for  cases  involving  the  duty  of  the  master  in  respect 
to  furnishing  proper  supervision. 

1108.  [205]  Master's  performance  of  duty  primarily  a  question  for 
the  jury. —  Whether  the  master  has,  in  any  particular  instance,  ful- 
filled his  obligation  to  employ  a  sufficient  number  of  servants  is  pri- 
marily a  question  of  fact,  to  be  determined  by  the  jury.^  But  a 
finding  of  negligence  in  this  regard  is  not  warrantable  where  there 


6  White  V.  Sydney  &  L.  Coal  &  R.  Co. 
(1893)    25  N.  S.  384. 

Whether  a  railway  company  is  neg- 
ligent in  employing  no  more  than  one 
watchman  to  look  after  the  live  engines 
in  a  yard,  and  prevent  them  from  being 
tampered  with,  is  a  question  for  the 
jury,  where  the  watchman  has  also  to 
perform  the  duties  of  a  wiper.  Southern 
P.  Co.  V.  Lafferty  (1893)  6  C.  C.  A.  474, 
15  U.  S.  App.  193,  57  Fed.  537  (two  en- 
gines got  out  on  main  track  in  some 
unexplained  manner ) . 

7  A  street  car  company  which  know- 
ingly places  in  chage  of  a  car  a  motor- 
man  who  is  incapacitated  for  such  serv- 
ice from  overwork  and  loss  of  sleep  can- 
not avoid  liability  for  injury  to  his  co- 
servant  by  his  failure  to  observe  a  rule 
of  the  company,  where  such  failure  was 
due  to  his  condition.  Ft.  Wayne  &  W. 
Valley  Traction  Co.  v.  Groshie  (1907) 
169  Ind.  281,  13  L.RA.(N.S.)  1214,  81 
N.  E.  474,  14  Ann.  Gas.  117. 

A  railroad  company  is  liable  for  the 
negligent  acts  of  a  brakeman  due  to 
the  fact  that  he  had  been  overworked 
and  was  in  need  of  sleep.  St.  Louis 
Southwestern  R.  Co.  v.  Kelton  (1902) 
28  Tex.   Civ.  App.   137,  66  S.  W.   887. 

It  is  negligence  for  a  railroad  com- 
pany to  require  a  brakeman  to  make  a 
coupling  between  a  car  with  an  auto- 
matic coupler,  at  3  o'clock  in  the  morn- 
ing, after  a  service  of  forty-eight  hours, 
interrupted  by  only  two  breaks,  one  of 
six  and  one  of  two  hours.  Great  'North- 
ern R.  Co.  v.  Couture  (1906)  Rap.  Jud. 
Quebec  14  B.  R.  316,  7  Ann.  Cas.  190. 

A  railroad  company  is  liable  for  in- 
juries caused  by  requiring  a  trainman 
to  work  continuously  for  over  twenty- 


four  hours,  in  violation  of  a  statute. 
Pelin  V.  New  York  G.  &  H.  R.  R.  Co. 
(1905)  102  App.  Div.  71,  92  N.  Y. 
Supp.  468.  And  see  Kerlin  v.  Chicago 
&  N.  W.  R.  Co.  (1910)  149  Iowa,  440, 
128  N.  W.  548;  RepuMic  Iron  &  Steel 
Co.  V.  Ohler  (1903)  161  Ind.  393,  68 
N.  E.  901 ;  Pen/nsylvama  Go.  v.  Mc- 
Caffrey (1894)  139  Ind.  430,  29  L.R.A. 
104,  38  N.  E.  67. 

See  note  to  Fort  Wayne  &  W.  Valley 
Traction  Co.  v.  Groshie,  13  L.R.A. 
(N.S.)    1214. 

1  Supple  v.  Agnew  (1901)  191  111. 
439,  61  N.  E.  392,  reversing  (1898)  80 
111.  App.  437. 

A  railroad  company  is  not,  as  a  mat- 
ter of  law,  free  from  negligence  in  hav- 
ing only  one  brakeman  to  control  ten 
loaded  cars  in  descending  a  grade  to  a 
place  where  they  are  to  be  coupled  to 
a  stationary  car.  Georgia  P.  R.  Co.  v. 
Propst   (1889)   90  Ala.  1,  7  So.  635. 

An  instruction  is  too  broad  which  de- 
clares that  a,  railroad  company  is  neg- 
ligent, as  a  matter  of  law,  towards  the 
employees  operating  a  freight  train,  in 
failing  to  furnish  a  conductor,  where  a 
passenger  coach  is  attached.  Means  v. 
Carolina  C.  R.  Co.  (1898)  122  N.  C. 
990,  29  S.  E.  939.  On  the  second  and 
third  appeals  of  this  case  recovery  was 
allowed  on  the  ground  that  the  train 
in  question  was  actually  a  regular  pas- 
senger train,  and  not  merely  a  freight 
train  which  picked  up  passengers  now 
and  then.  (1899)  124  N.  C.  574,  45 
L.R.A.  164,  32  N.  E.  960,  and  (1900) 
126  N.  C.  424,  35  S.  E.  813. 

Verdicts  have  been  upheld  which  were- 
based  on  the  theory  that  a  railway  com- 
pany   is   bound   to   see   that   a   derrick. 
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is  nothing  to  show  that  the  accident  was  one  which  should  have  been 
anticipated.* 

The  fact  that  the  numbei-  of  servants  was  smaller  than  usual  on  the 
occasion  when  the  accident  occurred  is  one  which  tells  with  especial 
force  against  the  master.'  But  evidence  to  that  effect  will  not  es- 
tablish negligence,  where  it  appears  that  the  safety  of  the  other  serv- 
ants is  suiBciently  secured  by  the  methods  actually  adopted  in  the 
performance  of  the  work.* 

It  has  been  held  that  an  action  cannot  be  maintained  where  there 
is  no  evidence  of  a  general  usage  to  engage  a  servant  to  perform  the 
functions  in  question ;  ^  and  that  the  master  cannot  be  held  liable  on 
the  ground  that,  although  the  customary  number  of  servants  was 
engaged  on  the  work  to  be  done,  use  might  have  been  made  of  an  ad- 
ditional servant  on  the  occasion  when  the  accident  occurred,  with 
the  possible  result  of  preventing  it.*  But  the  controlling  significance 
thus  ascribed  to  usage  is  not  conceded  in  all  jurisdictions.  See  §  947, 
ante. 

provided  for   the   use  of   shippers,   the  (1888)   85  Va.  306,  17  Am.  St.  Rep.  59, 

arm  of  which  is  liable,  when  not  fas-  7  S.  E.  365  (verdict  for  plaintiff  proper, 

tened,  to  swing  out  over  the  track,  and  where   loaded  coal  cars   in  a  mine  got 

so  endanger  trainmen,  is  placed  under  beyond   control,    owing   to   there   being 

the  charge  of  a  competent  servant,  so  only  one  brakeman  on  duty,  instead  of 

that  it  may  be  kept  properly  fastened  two,  as  was  usual)  ;  Thorpe  v.  Missouri 

when  not  in  use.     (Gates  v.  Chicago,  M.  P.  B.   Co.    (1886)    89  Mo.  650,  58  Am. 

o6  8t.  P.  R.  Go.  [1892]  2  S.  D.  422,  50  Rep.  120,  2  S.  W.  3   (verdict  for  plain- 

N.  W.  907)  ;   and  that  a  railway  com-  tiflf  proper,  where  the  switching  crew,  of 

pany  must  keep  enough  trackmen,  not  which    he   was    one,   was    smaller   than 

only  to  supervise  the  line  under  ordi-  usual,  and  he  was  injured  while  coupling 

nary  circumstances,  but  also  for  extraor-  cars,  owing  to  the  fact  that  his  signals 

dinary  occasions,  as  after  a  rainstorm,  to  the  engineer  were  not  transmitted)  ; 

when  it  needs  a  more  minute  inspection.  Stoddard  v.  St.  Louis,  K.   G.  &  N.  B. 

(Hardy  v.  Carolina  G.  B.  Go.  [1877]  76  Go.  (1877)  65  Mo.  515  (not  error  to  re- 

N.  C.  5).  fuse  to  direct  a  verdict  for  the  defend- 

z  No  obligation  on  the  part  of  a  rail-  ant,  where  the  master's   representative 

way  company  to  keep  an  agent  at  a  flag  had  been  notified  that  one  of  the  regular 

station  where  there  is  an  unblocked  sid-  hands  was  too  sick  to  attend  to  his  du- 

ing  can  be  predicated,  in  the  absence  of  ties,  and  no  substitute  was  provided ) . 

evidence  that  the  track  is  in  such  a  con-  4  Gulf,  C.  do  B.  F.  B.  Go.  v.  Compton 

dition  that  there  is   danger  that  cars  (1890)  75  Tex.  667,  13  S.  W.  667  (com- 

may  escape  onto  the  main  line.    Bewitt  pany  broke  custom  of  sending  out  water 

v.  Flint  &  P.  M.  R.  Co.  (1887)  67  Mich,  trains  equipped  with  a  conductor). 

61,  34  N.  W.  659.  6  The   absence   of   such   evidence   was 

The  owner  of  a  steamer,  tied  up  for  one   of  the  grounds  of  the  decision  in 

the  winter,  is  not  bound  to  keep  a  night  Lang  v.  Willia/ms  Transp.  Line   (1898) 

watchman  on  board,  to  lessen  the  risk  119  Mich.   80,   77  N.  W.   633,   cited  in 

of   injury  from  fire  to  which  members  note  2,  supra. 

of  the  crew,  who  are  sleeping  on  board,  ^  Relyea  v.  Kansas  City,  Ft.  8.  d  G. 

are  exposed.     Lang  v.  B.  W.  Williams  R.   Go.    (1892)    112  Mo.   86,   18   L.R.A. 

Transp.  Line    (1898)    119  Mich.  80,  77  817,  20  S.  W.  480  (rear  collision  of  two 

N.  W.  633.  freight   trains   equipped   with   the   cus- 

3  South    West   Improv.    Go.   v.   Smith  ternary  number  of  brakemen). 


CHAPTER  XLVII. 

DUTY  OF  THE  MASTER  WITH  EEGAED  TO  ANIMALS  USED  AS  A  POR- 
TION OP  HIS  INSTRUMENTALITIES. 

n09.    Nature  of  duty  explained. 


As  to  animals,  considered  as  a  part  of  the  master's  "plant,"  as  that 
word  is  used  in  the  employer's  liability  acts,  see  chapter  i.xxiv.,  post. 

1109.  [206]  Nature  of  duty  explained.— It  is  well  settled  that  a 
servant  may  recover  for  injuries  caused  by  an  animal  which  the 
master  uses  as  a  part  of  his  industrial  appliances,  or  keeps  on  the 
premises  for  other  purposes,  if  it  is  vicious,  or  in  some  other  way 
dangerous  to  persons  doing  work  by  its  agency,  or  in  its  neighborhood, 
and  the  master  was,  or  ought  to  have  been,  aware  of  its  bad  qualities.* 


1  This  rule  was  applied  in  the  case  of 
a  vicious  dog.  Farley  v.  Picard  (1894) 
78  Hun,  560,  29  N.  Y.  Supp.  802. 

A  vicious  horse.  Knicnerhoclcer  Ice 
Co.  V.  Finn  (3897)  25  C.  C.  A.  579,  51 
U.  S.  App.  256,  80  Fed.  483;  Bessemer 
Land  &  Improv.  Co.  v.  Dubose  (1899) 
125  Ala.  442,  28  So.  380;  Leigh  v. 
Omaha  Street  R.  Co.  (1893)  36  Neh. 
131,  54  N.  W.  134;  George  H.  Hammond 
Co.  V.  Johnson  (1893)  38  Neb.  244,  56 
N.  W.  967;  Green  &  O.  Street  Pass.  R. 
Co.  V.  Bresmer  (1881)  97  Pa.  103;  Graij 
V.  Germania  Qas  Goal  Co.  (1894)  164 
Pa.  508,  30  Atl.  397 ;  Cooper  v.  Partner 
Brewing  Go.  (1901)  112  Ga.  894,  38 
S.  E.  91 ;  Martin  v.  Wrought  Iron  Range 
Co.  (1893)  4  Tex.  Civ.  App.  185,  23  S. 
W.  387;  Wilson  v.  Sioux  Consol.  Min. 
Co.  (1898)  16  Utah,  392,  52  Pac.  626; 
Fraser  v.  Hood  (1887)  15  Sc.  Sess.  Cas. 
4th  series,  178;  Manufacturers'  Fuel  Co. 
V.  White  (1906)  130  111.  App.  29,  af- 
firmed in  (1907)  228  111.  187,  81  N.  E. 
841;  Berenson  v.  Butcher  (1911)  209 
Mass.    208,   85   N.   E.    220;    Farmer  v. 


Cumberland  Teleph.  d  Teleg.  Co.  (1905) 
86  Miss.  55,  38  So.  775;  McGready  v. 
Stepp  (1904)  104  Mo.  App.  340,  78  S. 
W.  671. 

A  vicious  mule.  Manufacturers'  Fuel 
Co.  V.  White  (1907)  228  111.  187,  81  N. 
E.  841,  affirming  (1906)  130  111.  App. 
29;  Stutzke  v.  Consumers'  Ice  d  Fuel 
Co.  (1911)  156  Mo.  App.  1,  136  S.  W. 
243;  Arkansas  Smokeless  Goal  Co.  v. 
Pippins  (1909)  92  Ark.  138,  122  S.  W. 
113;  East  Jellico  Coal  Go.  v.  Steicart 
(1902)  24  Ky.  L.  Rep.  420,  68  S.  W. 
624. 

Bolting  horses.  Moffatt  v.  Bateman 
(1869)  L.  R.  3  P.  C.  115,  22  L.  T.  N.  S. 
140,   6  Moore  P.   C.   C.  N.   S.   369. 

A  kicking  mule.  Miller  v.  Kelly  Coal 
Go.  (1909)  239  111.  626,  130  Am.  St. 
Rep.  245,  88  N.  E.  196. 

An  untrained  mule.  Sloss-Sheffield 
Steel  d  I.  Go.  v.  Long  (1910)  169  Ala. 
337,  53  So.  910. 

An  untrained  horse.  Wilson  v.  Boyle 
(1889)  17  Sc.  Sess.  Cas.  4th  series,  62. 

An    averment   that   the   master   con- 
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Wherever  the  animal  is  used  as  an  industrial  appliance,  the  ne- 
cessity of  proving  the  master's  knowledge  may  be  regarded  as  being 
simply  an  application  of  the  general  principle  discussed  in  chapter  x. 
But  in  other  instances  the  requirement  may  be  viewed  either  from  this 
standpoint,  or  with  reference  to  the  old  rule  of  the  common  law  that 
the  scienter  of  the  owner  of  a  vicious  or  mischievous  animal  is  the 
gist  of  an  action  against  him  for  any  injuries  which  it  may  inflict 
upon  persons  or  property.* 

A  specific  and  independent  cause  of  action  may  be  predicated  of  the 
failure  of  the  master  to  warn  the  servant  of  the  unsafe  character  of  an 
animal.'    See  chapter  xlix.,  post. 

As  in  the  case  of  other  appliances,  the  servant's  knowledge  of  the 
danger  to  which  he  is  exposed  by  an  animal  is,  in  most  jurisdictions, 
deemed  to  be  conclusive  proof  that  he  assumed  the  resulting  risk.* 
See  chapter  l.,  fost. 

[In  one  case  it  has  been  held  that  the  owner  of  a  camel  which  is 
used  for  purposes  of  exhibition,  and  which  is  known  to  be  vicious,  is 
bound  to  keep  it  in  such  manner  as  will  absolutely  prevent  the  occur- 
rence of  injury,  through  its  vicious  acts,  to  servants  whose  duties 
require  them  to  be  about  it.^] 

tinued  to  use  a  horse  which  he  knew  4  As,  where  an  employee  knows  that 

to  be  unfit  for  the  work  is  sufficient  to  deer  and  elk  are  kept  in  the  inclosure 

take  the  case  to  the  jury.     Crichton  v.  in  which  he  is  to  do  his  work.     Bor- 

Keir   (1863)   1  Sc.  Sess.  Cas.  4th  series,  mann  v.  MilwauJcee  (1896)  93  Wis.  522, 

407.  33  L.R.A.  652,  67  N.  W.  924.     And  see 

2  See  1  Beven,  Neg.  p.  633;   Shearm.  Morgan  \.  Eendrich   (1907)   80  Vt.  284, 

&  Redf.  Neg.  §  628.     This  rule,  and  not  67  Atl.  702. 

the  general  principle  mentioned  in  the  One  who  purchases  a  lot  of  strange 

text,   was  the   basis  of  the  decision   in  horses,  one  of  which  kicks  a  man  soon 

Clarlc  V.  Armstrong   (1862)  24  Sc.  Sess.  after  being  placed  in  the  stable,  is  not 

Cas.  2d  series,  1315    (farmer  not  bound  bound  to  warn  the  regular  stableman  of 

to  keep  a  bull  confined  and  shut  up,  on  danger  in  handling  him,  after  he,  with 

the  chance  that   it  may  injure  one   of  no  reason  on  his  employer's  part  to  sup- 

the  farm  servants).    And  see  McGready  pose  that  he  is  ignorant  of  such  inci- 

V.  Stepp    (1904)    104  Mo.  App.  340,  78  dent,  has  handled  him  for  two  months. 

S.  W.  671   (vicious  horse).  Cooper  v.   Cashman    (1906)    190   Mass. 

SBoicman     v.     Texas     Brewing     Go.  75,  3  L.R.A.  (N.S.)   209,  76  N.  E.  461 

(1897)   17  Tex.  Civ.  App.  446,  43  S.  W.  See  note  to  Milby  d  D.  Coal' &  Min 

808;   Gooding  v.  Chutes  Co.   (1909)   155  Co.  v.  Balla,  18  L.R.A.  (N.S  )    695 

Cal.  620,  23  L.R.A.(N.S.)  1071,  102  Pac.  ^  Gooding  v.   Chutes   Go.    (1909)'  155 

819,  18  Ann.  Cas.  671    (camel  kept  for  Cal.  620,  23  L.R.A.  (N.S.)  1071,  102  Pac. 

exhibition     purposes).       See     note     to  819,  18  Ann.  Cas.  671. 

Cooper    V.    Oaahmtm,    3    L.K.A.(N.S.)  See  note  to  Gooding  v.  Chutes  Co  23 

209.  L.R.A.(N.S.)  1071. 


CHAPTEE  XLVIIL 

DUTY  OF  THE  MASTER   TO   CONDUCT   THE   BUSINESS  UPON  A  SAFE 

SYSTEM. 

A.  Duty  considered  without  kefebence  to  formal  rules. 

1110.  Master  bound  to  see  that  the  instrumentalities  are  properly  used. 

1111.  Application  of  this  doctrine  in  specific  cases. 

1112.  Duty  to  warn  a  servant  in  regard  to  transitory  and  sporadic  dangers. 

1113.  Limits  of  this  duty. 

B.  Duty  to  formulate  rules  defining  the  manner  in  which  the  work  is  to 

BE  DONE.  *• 

1114.  Generally. 

1115.  Limits  of  the  duty  to  promulgate  rules. 

1116.  Relation  of  this  duty  to  that  of  instruction. 

1117.  Common  usage  as  a  test  of  the  performance  of  the  duty. 

1118.  Habitual  practice;  how  far  a  legal  substitute  for  a  rule. 

1119.  Duty  to  bring  the  rules  to  the  notice  of  the  servant. 

1120.  Duty  to  enforce  the  rules  promulgated. 

1121.  Construction  and  meaning  of  rules. 

1122.  Rules  prescribed  must  be  definite  and  intelligible. 
C  Performance  of  the  duty  in  specific  cases. 

1123.  Operation  of  trains  considered  with  reference  to  the  safety  of  train 

crews. 
o.  Generally. 
6.  Rules  as  to  the  meeting  of  trains. 

c.  Rules  as  to  notifying  the  crews  of  regular  trains  regarding  the 

position  of  other  trains  of  the  same  class. 

d.  Rules  as  to  the  operation  of  trains  not  provided  for  in  the 

regular  time-tables. 

1124.  — of  employees  engaged  in  track  work. 

1125.  — of  car  repairers. 

1126.  — of  employees  working  in  yards. 

1127.  Automatic  and  unauthorized  movements  of  cars. 

1128.  Track  repairing  as  it  affects  the  safe  operation  of  trains. 

1129.  Loading  of  cars. 

1130.  Work  in  concerns  other  than  railways. 
D.  When  a  rule  is  binding  upon  a  servant. 

1131.  Introductory  statement. 
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1132.  No  rule  deemed  to  be  binding  unless  it  is  brouglit  to  the  knowledge 

of  the  servant. 

1133.  When  a  servant  is  deemed  to  have  knowledge  of  a  rule. 

1134.  Reasonableness. 

1135.  Rules  making  servants  the  insurers  of  their  own  safety. 

1136.  Rules  requiring  the  servant  to  examine  the  appliances  used  by  him. 

1137.  Conflict  between  the  obligation  of  a  rule  and  other  duties. 

1138.  Waiver  of  rules,  when  inferable  from  the  master's  acquiescence  in 

their  violation. 

1139.  Rationale  of  the  doctrine  of  waiver. 

1140.  Waiver  considered  with  i-eference  to  an  express  agreement  to  obey 

the  rules. 

As  to  the  duty  to  adopt  a  safe  system,  in  so  far  as  it  relates  to  the 
duty  of  inspection,  see  chapter  xliv.,  ante. 

As  to  the  employment  of  a  sufficient  number  of  servants,  see  chap- 
ter XLVi.,  ante. 

As  to  the  evidential  significance  of  the  master's  violation  of  or 
compliance  -with  one  of  his  own  rules,  see  §  908,  cmte. 

As  to  the  non-delegable  quality  of  the  duty  of  making  and  enfor- 
cing rules,  see  chapter  lxiv.,  post. 

As  to  the  necessity  of  proving  that  the  omission  to  promulgate  rules 
was  the  proximate  cause  of  the  injury  in  suit,  see  chapter  lxvii., 
post, 

A.    DtITT  CONSIDERED  WITHOUT  EEFEEENCE  TO  FORMAL  RULES. 

1110.  [207]  Master  bound  to  see  that  the  instrumentalities  are 
properly  used. — It  has  been  recognized  from  a  very  early  period  in  the 
evolution  of  the  law  relating  to  the  employer's  liability  for  injuries 
to  his  servants  that  he  is,  to  use  the  language  of  an  eminent  English 
judge  in  a  noted  case,  "no  less  responsible  to  his  workmen  for  per- 
sonal injuries  occasioned  by  a  defective  system  of  using  machinery, 
than  for  injuries  caused  by  a  defect  in  the  machinery  itself,"  or,  in 
other  words,  that  "a  master  is  responsible,  in  point  of  law,  not  only 
for  a  defect  on  his  part  in  providing  good  and  sufficient  apparatus, 
but  also  for  his  failure  to  see  that  the  apparatus  is  properly  used."  ^ 

iLord    Watson,    in    Smith   v.    Balcer  son    (1861)    4   Macq.    H.   L.    Cas.    226. 

[1891]  A.  C.  325,  353,  60  L.  J.  Q.  B.  N.  About   the   same   time   that   these   last 

S.  683,  65  L.  T.  N.  S.  467,  40  Week.  Rep.  cited  cases  were   decided,   the  court  of 

392,  55  J.  P.  660,  referring  to  the  opin-  exchequer    applied    a    like   principle    in 

ions  of  Lord  Chelmsford  in  Bartonshill  Vose  v.  Lancashire  &  Y.  It.  Co.   (1858) 

Goal  Go.  V.  McGuire  (1858)   3  Macq.  H.  2  Hurlst.  &  N.  728,  27  L.  J.  Exch.  N. 

L.  Cas.   310,  4  Jur.  N.  S.  773,  and  of  S.  249,  4  Jur.  N.  S.  364,  6  Week.  Rep. 

Lord  Wensleydale  in  Weems  v.  Mathie-  295.     But  in  this  case  the  injured  serv- 
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A  servant's  complaint  is  not  demurrable  where  the  nnsafety  of  the 
system  is  alleged  as  the  cause  of  the  injury.*  'Not  should  a  verdict  he 
directed  for  the  defendant  on  the  ground  that  the  injury  was  caused 
by  a  fellow  servant's  negligence,  where  such  unsafety  is  one  of  the 
grounds  of  recovery  relied  upon,  and  the  charge  is  supported  by  evi- 
dence.* 

As  already  observed  in  §  901,  ante,  the  scope  of  the  duty  now  under 
review  is  very  considerably  restricted  by  the  operation  of  the  doc- 
trine of  common  employment,  a  result  which  follows  naturally  and 
unavoidably  from  the  fact  that  the  persons  who  use  the  instrumental- 
ities, or  direct  them  to  be  used  in  certain  ways,  are  themselves  almost 
invariably  employees.  In  fact,  it  may  be  laid  down  broadly  that,  ex- 
cept in  those  instances  where  the  master  himself  supervises  the  work 
(see  §  902,  ante),  or  the  method  under  discussion  was  put  into  opera- 
tion with  his  direct  sanction,  the  iirst  stage  in  the  investigation  of  a 
servant's  right  to  recover  on  the  ground  of  the  imperfection  of  the 
system  of  work  must  always  be  the  establishment  of  either  of  two 
conclusions,  viz.,  (1)  That  the  performance  of  a  non-delegable  duty 
was  involved;**  or  (2)  that  the  employee  who  made  the  arrange- 
ments alleged  to  be  negligent  was  a  vice  principal  by  virtue  of  his 
official  position. 

If  there  is  any  evidence  which  tends  to  show  that  the  system  of 

ant  was  not  in  the  employ  of  the  defend-  alleged  that  the  plaintiff's  decedent  was 
ant.  An  employer  is  bound  "so  to  carry  killed  owing  to  the  fact  that  the  defend- 
on  his  operations  as  not  to  subject  those  ant  had  left  open  the  switches  leading 
employed  by  him  to  unnecessary  risk."  to  a  "Y"  line  and  spur,  and  that  a  train 
Smith  V.  Baker  (1891)  A.  C.  325,  362,  was  consequently  derailed.  The  basis 
60  L.  J.  Q.  B.  N.  S.  683,  65  L.  T.  N.  S.  of  the  decision  apparently  is  that  the 
467,  40  Week.  Eep.  392,  55  J.  P.  660,  averments  did  not  necessarily  imply 
per  Lord  Herschell;  Williams  v.  Bir-  that  the  condition  of  the  switches  was 
mingham  Battery  &  Metal  Co  [1899]  2  due  to  the  negligence  of  a  fellow  serv- 
Q.  B.  338,  68  L.  J.  Q.  B.  N.  S.  918,  81    ant. 

L.  T.  N.  S.  62,  47  Week.  Eep.  680.     See        3  McKillop   v.   ^h'orth   British   R.    Go. 
Union   Card  &   Paper   Co.   v.   Hickman    ( 1896 )  23  Sc.  Sess.  Cas.  4th  series,  768 ; 
(1908)  Eap.  Jud.  Quebec  17  K.  B.  163;     Qilson  v.   Nimmo    (1895)    22   Sc.   Sess. 
Drolet  V.  Denis   (1911)   Eap.  Jud.  Que-    Cas.  4th  series,  491. 
bee.  20  B.  E.  378.  A  nonsuit  is  improper  where,  so  far 

2  Reagan  v.  St.  Louis,  K.  &  N.  W.  R.  as  appears,  the  act  of  the  fellow  servant 
Go.  (1887)  93  Mo.  348,  3  Am.  St.  Eep.  which  caused  the  injury  may  have  been 
542,  6  S.  W.  371;  Snyder  v.  Cleveland,  authorized  by  the  rules  of  the  defend- 
er. C.  &  St.  h.  R.  Co.  (1899)  60  Ohio  ant.  Dick  v.  Indianapolis,  C.  &  L.  R. 
St.  4S7,  54:  N.E.  475;  Maodonaldv.Ud-  Co.  (1882)  38  Ohio  St.  389  (section 
son  Goal  Co.  (1896)  23  Sc.  Sess.  Cas.  hand  struck  by  train  running  with  un- 
4th  series,  504.  usual    rapidity   while   racing   with   an- 

In  Reed  v.  Northeastern  R.  Co.  (1891)    other) . 
37  S.  C.  42,  16  S.  E.  289,  a  complaint        St^  Johnson  v.  C.  A.  Smith  Lumber  Co. 
was   held  not  to  be  demurrable  which     (1906)    99  Minn.  343,  109  N".  W.  810. 
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work  adopted  by  the  defendant  was  an  improper  one,  it  is  error  to 
dismiss  the  action.* 

Negligence  cannot  be  predicated  of  the  mere  fact  that  a  master 
has  permitted  his  servants  to  put  an  appliance,  more  or  less  fre- 
quently, to  a  use  for  M'hich  it  was  not  intended.^  Such  a  situation  is, 
however,  viewed  somewhat  differently  if  the  conduct  of  the  servants 
amounted  to  an  infraction  of  an  express  rule.     See  §  1138,  post. 

1111.  [208]  Application  of  this  doctrine  in  specific  cases. — ISTegli- 
gence  in  respect  to  the  system  upon  which  the  master's  business  is 
conducted  is  imputable  where  a  servant  is  given  more  work  than  he 
can  perform  efficiently ;  ^  where  the  space  in  which  a  servant  is  re- 
quired to  perform  a  duty  is  not  sufficiently  large  for  the  work  to  be 
done ;  *  where  an  instrumentality  is  put  to  uses  to  which  it  is  not 
adapted; '  where  the  methods  adopted  for  getting  heavy  objects  onto 
or  off  railroad  cars  and  other  vehicles,  or  for  raising  heavy  objects, 
are  dangerous ;  *  where  the  methods  of  handling  the  cargoes  of  vessels 


^  Fairioeather  v.  Owen  Sound  Stone 
Quarry  Go.  (1895)  26  Ont.  Rep.  604. 
There  it  was  held  that  there  could  be  no 
recovery  in  so  far  as  the  plaintiff's 
claim  rested  on  the  fact  that  he  had  suf- 
fered injury  through  the  negligence  of 
the  company's  manager;  but  it  was 
deemed  necessary  to  send  back  the  case 
for  a  new  trial,  for  the  reason  that  the 
Jury  had  not  been  asked  to  consider  cer- 
tain testimony  which  was  to  the  effect 
that  the  manner  of  working  was  to  take 
the  tamps  out  of  the  charged  holes  which 
failed  to  explode;  that  a  dangerous  tool, 
or  one  not  sufficiently  guarded,  was  in 
use  for  this  purpose;  and  that  the  plant 
was  furnished  by  the  directors  of  the 
company.  The  court  considered  that 
the  manner  of  working  the  quarry  ought 
to  be  known  to  the  defendant  corpora- 
tion, and  that  they  should  be  answer- 
able if  the  system  is  dangerous  or  neg- 
ligently conducted. 

5  After  laying  down  the  rule  that  it 
was  no  part  of  the  defendant's  obliga- 
tion to  furnish  an  appliance  which 
should  be  safe  for  any  illegitimate  use, 
the  court  remarked:  "We  know  of  no 
principle  which  imputes  negligence  to 
an  employer  under  such  circumstances, 
merely  because  he  permits  his  workmen 
to  relax  his  regulations  or  disregard 
his  general  instructions  or  advice,  when 
they  choose  to  do  so  for  their  own  con- 
venience, and  with  knowledge  of  the 
risk."     The  Persian  Monarch   (1893)    5 


C.  C.  A.  117,  14  U.  S.  App.  158,  55  Fed. 
333. 

1  See  §   1107,  note  5,   ante. 

^Oole  Bros.  v.  Wood  (1894)  11  Ind. 
App.  37,  36  N.  E.  1074. 

3  As,  where  a  traveling  crane  is  used 
to  tear  up  the  rails  of  an  old  line  of 
railway.  Welsh  v.  Moir  (1885)  12  Se. 
Sess.  Cas.  4th  series,  590.  See  also 
§§  921-923,  ante. 

4  McDuffie  V.  Ocean  S.  S.  Go.  ( 1908 )  5 
Ga.  App.  125,  62  S.  E.  1008  (loading 
bridge  iron  on  cars)  ;  Dolese  &  S.  Go. 
V.  Schultz  (1902)  101  111.  App.  569  (un- 
loading stone  with  derrick)  ;  Ball  v. 
Megrath  (1906)  43  Wash.  107,  86  Pae. 
382  (derrick  not  properly  anchored)  ; 
Nelson  v.  Western  Steam  Nav.  Co. 
(1909)  52  Wash.  177,  100  Pac.  325  (un- 
loading boiler  plate  from  vessel)  ;  Smith 
V.  Rock  Island,  A.  £  L.  R.  Go.  (1907) 
119  La.  537,  44  So.  290  (dangerous 
method  of  loading  piles  on  cars ) . 

A  foreman  of  a  section  gang  en- 
gaged in  loading  ties  upon  cars  is  un- 
der the  duty  to  adopt  some  extra  pre- 
caution to  guard  against  accident  to  a 
subordinate  placed  in  a  car  in  such  a 
position  that  at  times  he  cannot  see 
what  is  being  done  by  those  throwing 
the  ties  over  the  side  of  the  car.  Glaij- 
laugh  V.  Kansas  City,  Ft.  8.  d  M.  R. 
Go.   (1894)   56  Mo.  App.  630. 

In  Southern  Kansas  li.  Go.  v.  Moore 
(1892)  49  Kan.  616,  31  Pac.  138,  a 
servant  was  allowed  to  recover  on  the 
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exposed  the  servants  to  undue  perils ;  ^  where  no  proper  precautions 
are  taken  to  protect  car  repairers ;  ®  or  where  railway  rolling  stock 
IS  moved  in  such  a  way  as  to  expose  employees  to  unnecessary  risk.' 


theory  that  some  special  appliances 
ought  to  be  furnished,  for  the  purpose 
of  facilitating  the  work  of  loading  rails 
on  flat  cars. 

On  the  other  hand,  it  has  been  held 
that  negligence  cannot  be  inferred  where 
the  method  adopted  for  loading  rails 
on  flat  cars  was  for  the  men  to  lift  a 
rail,  walk  with  it  to  a  car,  and,  when 
they  reached  the  car,  to  line  up,  and  at 
the  word  of  command  throw  it,  by  a 
combined  effort,  on  the  car.  Coyne  v. 
Union  P.  R.  Co.  (1889)  133  U.  S.  370, 
33  L    ed.  65J,  10  Sup.  Ct.  Rep.  382. 

5  A  steamboat  which  attempts  to  de- 
liver freight  without  mooring,  when 
certain  danger  to  the  crew  is  necessa- 
rily involved,  is  liable  for  the  drowning 
of  an  employee  by  falling  from  the 
stage  plank  on  its  withdrawal  from  the 
shore,  made  necessary  to  save  her 
smokestacks,  while  such  employee  is  ac- 
tually crossing  the  plank.  Cheatham 
V.  B^ld  River  Line  (1893)  56  Fed.  248. 
See  also  §  1112,  notes  3  and  4,  post. 
And  see  Melse  v.  Alaska  Commercial  Co. 
(1906)   42  Wash.  356,  84  Pac.  1127. 

6  In  St  Louis,  A.  d  T.  R.  Co.  v.  Trip- 
lett  (1891)  54  Ark.  289,  11  L.R.A.  773, 
15  S.  W.  831,  16  S.  W.  266,  the  court, 
alluding  to  the  fact  that  one  of  the  pre- 
cautions taken  by  some  of  the  railroad 
companies  is  to  place  locks  upon  the 
switches,  said  that,  if  the  defendant  had 
adopted  that  precaution,  no  question 
could  presumably  have  been  raised  as  to 
its  sufficiency.     See  also  §§  1112,  1125, 


A  car  manufacturer  who  sets  a 
painter  to  work  on  a  car  owes  him  the 
duty  of  seeing  that  other  cars  are  not 
run  against  it,  and  that  cars  pulled  out 
are  not  attached  to  it  without  giving 
him  warning  of  intention  to  move  the 
ear;  and  is  responsible  for  the  negli- 
gence of  his  servant,  of  whatever  grade, 
to  whom  he  delegates  the  performance  of 
the  duty.  Koerner  v.  St.  Louis  Car  Co. 
(1907)  209  Mo.  141,  17  L.R.A.  (N.S.) 
292,  ]07  S.  W.  481. 

In  Missouri,  K.  £  T.  R.  Co.  v.  Jones 
(1903)  —  Tex.  Civ.  App.  — ,  75  b.  W. 
53,  it  was  held  negligent  for  a  railroad 
company  to  shove  cars  without  warning 


against  the  one  on  which  car  repairers 
were  at  work. 

"^  A  railway  company  which  permits 
its  tracks  to  become  unsafe  should  be 
held  to  an  increased  responsibility  for 
the  manner  in  which  its  trains  are  run 
over  such  tracks.  Wilson  v.  Louisiana 
<&  N.  W.  R.  Co.  (1899)  51  La.  Ann. 
1133,  25  So.  961. 

Negligence  is  inferable  where,  by  the 
arrangements  of  a  railway  company, 
train  hands  were  required  to  run  cars 
along  a  trestle  until  they  came  very 
close  to  a.  place  where  it  ceased  to  be 
safe,  there  being  nothing  to  indicate  the 
point  at  which  the  defective  part  began. 
Paulmier  v.  Erie  R.  Co.  (1870)  34  N. 
J.  L.  151. 

An  elevated  street  railroad  company 
is  not  liable  for  injuries  resulting  in 
the  death  of  a  workman  employed  on 
the  track,  merely  because  it  allowed 
trains  to  closely  follow  one  another. 
Bruen  v.  Uhlmann  (1899)  40  App.  Div. 
620,  60  N.  Y.  Supp.  222,  denying  re- 
hearing (1898)  30  App.  Div.  453,  51 
N.  Y.  Supp.  958. 

Where  men  are  at  work  in  foggy 
weather  on  a  trestle  over  which  trains 
are  run  at  intervals,  the  company  is 
bound  to  take  such  precautions  as  are 
proper  in  view  of  the  atmospheric  con- 
ditions. Inter-State  Consol.  Rapid 
Transit  R.  Co.  v.  Fox  (1889)  41  Kan. 
715,  21  Pac.  797. 

Whether  the  custom  of  pushing  flat 
cars  ahead  of  the  engine  is  negligent  is 
a  question  for  the  jury.  Fordyce  v. 
Lowman  (1893)  57  Ark.  160,  20  S.  W. 
1090. 

A  railroad  company  cannot  be  found 
guilty  of  negligence  toward  an  employee 
killed  on  its  track,  for  the  reason  that, 
in  a  yard  where  trains  are  moving  al- 
most constantly,  it  starts  a  train  while 
a  dense  smoke  has  settled  down  on  the 
track  from  the  locomotive  of  another 
train.  Moore  v.  Great  Northern  R.  Co. 
(1897)  67  Minn.  394,  69  N.  W.  1103. 
It  is  not  negligence,  as  a  matter  of 
law,  for  a  railway  company  to  permit 
its  cars  to  run  unattended  in  its  yard, 
though  it  would  probably  be  otherwise 
if  moving  cars  were  left  without  some 
one  to  control  them,  in  places  where  the 


2924 


MASTER  AND  SERVANT. 


[chap.  xLvm. 


Culpability  is  also  inferable  where  there  are  no  proper  arrange- 
ments for  guarding  stationary  locomotives,  so  as  to  prevent  them  from 


public  were  allowed  to  be  on  the  tracks. 
Kelley  v.  Chicago,  M.  £  St.  P.  R.  Co. 
(1881)  53  Wis.  74,  9  N.  W.  816. 

It  is  not  negligence,  as  a  matter  of 
law,  to  siiunt  cars  by  kicking  them  back- 
ward by  an  engine,  unattended  by  a 
brakeman  or  lookout,  in  a  yard  where 
trains  are  being  made  up.  Schaible  v. 
Lake  Shore  &  M.  8.  R.  Co.  (1893)  97 
Mich.  318,  21  L.R.A.  660,  56  N.  W.  565. 

The  ground  of  the  decision  was  that 
the  trial  judge  had,  in  his  charge,  im- 
properly ignored  the  element  of  the  serv- 
ant's knowledge  of  the  risk  caused  by 
this  system  of  shunting.  The  author- 
ities followed  were  Murphy  v.  'New  York 
C.  d  H.  R.  R.  Co.  (1882)  11  Daly,  122, 
and  Camphell  v.  Pennsylvania  R.  Co. 
(1887)  1  Sadler  (Pa.)  299,  17  W.  N.  C. 
73,  2  Atl.  489,  where  employees  were 
denied  recovery  on  the  ground  that  they 
were  aware  of  the  manner  in  which  tlie 
company  was  accustomed  to  do  the 
shunting  of  its  cars  in  its  yards. 

Whether  a  railroad  company  was 
guilty  of  negligence  toward  an  employee 
killed  by  being  run  over  by  a  train  is 
for  the  jury,  where  he  was  crossing  one 
of  six  parallel  tracks  in  the  course  of 
his  employment  at  the  time  of  the  ac- 
cident, and  by  reason  of  frequent  pass- 
ing of  trains  and  the  large  number  of 
men  employed  the  work  was  extremely 
hazardous,  and  the  foreman  undertook 
to  direct  the  time  of  crossing  the  tracks, 
and  there  is  evidence  that  the  train  ap- 
proached noiselessly,  and,  owing  to  a 
storm  and  the  darkness,  was  observable 
only  a  few  car  lengths,  and  even  at 
that  distance  it  could  not  be  ascertained 
whether  it  was  moving  or  not.  Illinois 
C.  R.  Co.  V.  Gillert  (1895)  157  111.  354, 
41  N.  E.  724. 

It  is  a  high  degree  of  negligence  to- 
ward an  employee  required  to  traverse 
the  track  in  the  nighttime,  to  run  a 
train  without  a  headlight  on  a  dark 
night.  Baltimore  &  0.  S.  W.  R.  Co.  v. 
Alsop  (1898)  176  111.  471,  52  N.  E.  253, 
732,  affirming  (1897)  71  111.  App.  54. 

Where  an  employee  who  was  engaged 
in  coupling  cars,  after  they  had  been 
weighed,  while  in  motion,  as  they  were 
kicked  one  by  one,  while  loaded,  over 
scales,  was  injured  in  consequence  of 
failing  to  get  out  of  the  way  of  one 
which  he  alleges  was  coming  faster  than 


usual,  the  mere  fact  that  it  was  mov- 
ing at  more  than  the  usual  rate  of  speed, 
with  no  other  proof  of  negligence  ex- 
cept his  assertion  that  the  cars  could 
have  been  sent  over  the  scales  at  a 
lower  rate  of  speed,  is  not  sufficient  to 
show  negligence  on  the  part  of  the  com- 
pany, where  he  testifies  that  twice  be- 
fore they  had  come  as  fast  as  this  one, 
and  he  had  refused  to  make  the  coup- 
ling. Woods  V.  St.  Paul  £  D.  R.  Co. 
(1888)   39  Minn.  435,  40  h.  W.  510. 

On  the  ground  of  compliance  with 
common  usage  it  has  been  held  that  it 
is  not  negligent  to  make  flying  switches. 
Htmt  V.  Hiu-d  (1900)  39  C.  C.  A.  226, 
98  Fed.  683;  Gorman  v.  Minneapolis  & 
St.  L.  R.  Co.  (1889)  78  Iowa,  509,  43 
N.  W.  303. 

For  the  same  reason  there  is  no  neg- 
ligence in  starting  a  train  without  a 
snow  plough  and  two  engines  to  force  a 
passage  through  a  snow  drift.  Bryant 
V.  Bwlington,  C.  R.  £  N.  R.  Co.  (1885) 
66  Iowa,  305,  55  Am.  Eep.  275,  23  N. 
W.  678. 

It  is  not  negligence  to  subject  the 
couplings  of  cars  to  the  additional 
strain  caused  by  the  use  of  two  engines 
to  draw  the  train.  Hawlo  v.  Pennsyl- 
vania R.  Co.  (1887)  7  Sadler  (Pa.)  212, 
11  Atl.  459  (plaintiff's  contention  was 
that  one  of  the  engines  should  have  been 
used  as  a  "pusher").  Backing  a  gravel 
train  when  a  road  is  under  construction 
is  not  negligence.  Carr  v.  North  River 
Constr.  Co.  (1888)  48  Hun,  266.  Com- 
pare §  924,  ante. 

Whether  or  not  a  company  is  negli- 
gent in  failing  to  designate,  by  a  clear- 
ing post  or  otherwise,  the  distance  at 
which  cars  on  the  repair  track  should 
be  placed  from  the  lead  track,  and  so 
liable  to  a  car  repairer  injured  by  rea- 
son of  the  tender  of  a  passing  engine  on 
the  lead  track  striking  a  car  on  the  re- 
pair track,  is  for  the  jury,  where  there 
is  evidence  that  a  point  of  safety  could 
have  been  designated.  Cumpston  v. 
Texas  &  P.  R.  Co.  (1895)  —  Tex.  Civ. 
App.  — ,  33  S.  W.  737;  former  appeal 
(1893)  4  Tex.  Civ.  App.  25,  23  S.  W.  47. 

In  McDonald  v.  Chicago,  St.  P.  M. 
&  0.  R.  Co.  (1889)  41  Minn.  439,  16 
Am.  St.  Rep.  711,  43  N.  ^V.  380,  it  was 
held  to  be  negligence  as  regards  an  ex- 
perienced servant  to  adopt  the  method 
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of  turning  an  engine  upon  a  turntable 
by  means  of  another  engine,  the  force 
being  applied  by  a  stick  extending  be- 
tween them. 

The  mere  directing  that  an  out-bound 
train  should  take  the  in-bound  track 
is  not  negligence  per  se.  Sanks  v.  Chi- 
cago &  A.  R.  Co.  (1904)  112  111.  App. 
385. 

Negligence  cannot  be  predicated  on 
the  mere  fact  that  a  work  train  is  run 
with  the  engine  backwards,  at  the  speed 
of  about  45  miles  an  hour,  upon  a  3- 
degree  curve  which  had  a  3-inch  eleva- 
tion. Southern  Indian  B.  Co.  v.  Messick 
(1905)  35  Ind.  App.  676,  74  N.  E.  1097. 

It  is  not  negligence  to  back  a  train 
at  the  rate  of  6  miles  an  hour  on  a 
clear  track.  Dacey  v.  Boston  &  M.  R. 
Go.   (1908)   191  Mass.  44,  77  N.  E.  523. 

Upon  seeing  an  obstruction  upon  the 
track  it  is  negligence  for  the  men 
operating  a  hand  car  to  fail  to  use  all 
reasonable  means  consistent  with  their 
own  safety  to  stop  the  car.  Galveston, 
E.  &  8.  A.  R.  Co.  v.  Perry  (1905)  38 
Tex.  Civ.  App.  81,  85  S.  W.  62. 

The  failure  of  the  operatives  of  an 
engine  which  was  backing  from  a  water 
tank  to  its  train,  to  observe  and  follow 
the  signals  of  the  head  brakeman  as  to 
its  nearness  to  the  train,  is  negligence. 
Houston  &  T.  C.  R.  Go.  v.  Fanning 
(1905)  40  Tex.  Civ.  App.  422,  91  S.  W. 
344. 

A  railroad  company  is  liable  for  in- 
juries caused  by  running  a  train  at  an 
excessive,  but  not  unlawful,  rate  of 
speed.  Missouri,  K.  &  T.  R.  Co.  v.  Lasa- 
ter  (1909)  53  Tex.  Civ.  App.  51,  115 
S.  W.  103. 

It  cannot  be  said  as  a  matter  of  law 
that  a  push  car  attached  by  a  rope  about 
15  feet  in  length  to  a  train  running 
from  20  to  30  miles  an  hour,  up  a  heavy 
grade,  was  a  reasonable  means  of  con- 
veyance. De  Mase  v.  Oregon  R.  &  Nov. 
Co.   (1905)   40  Wash.  108,  82  Pac.  170. 

To  move  a  train  backwards  into  a 
station  yard  at  night,  without  a  light 
on  the  rear  car,  is  prima  facie  evidence 
of  negligence.  Canadian  P.  R.  Co.  v. 
Boisseau  (1902)   32  Can.  S.  C.  424. 

That  a  train  was  running  backward 
before  daylight,  with  no  man  or  light  on 
the  rear  car,  is  evidence  of  negligence. 
Adams  v.  Kinston  &  C.  R.  &  Lumler  Co. 
(1911)  156  N.  C.  174,  72  S.  E.  208. 

In  Carrigan  v.  Granby  Consol.  Min. 
Co.  (1911)  16  B.  C.  157,  17  West.  Law 
Rep.    (Can.)    459,  it  was  held  that  the 


practice  of  kicking  cars  into  a  drift  in 
a  mine  was  negligent. 

It  is  negligence  to  move  cars  without 
warning  on  a  siding  over  which  em- 
ployees are  accustomed  to  cross.  Penn- 
sylvania Co.  V.  Mahoney  (1901)  22 
Ohio  C.  C.  469,  12  Ohio  C.  D.  366. 

It  is  negligence  to  attach  an  engine 
to  a  dead  string  of  cars  and  suddenly 
run  them  backwards  without  warning 
over  a  passageway  commonly  used  by 
many  employees.  Beck  v.  Southern  R. 
Co.  (1907)  146  N.  C.  455,  59  S.  E.  1015. 

If  the  engineer  of  a  train  brings  it 
to  a.  sudden  and  severe  stop,  he  is  guil- 
ty of  negligence.  Owens  v.  Chicago  G. 
W.  R.  Co.  (1910)  113  Minn.  49,  128  N. 
W.  1011. 

It  is  negligence  to  start  a  train  while 
a  brakeman,  in  obedience  to  orders,  is 
climbing  down  from  a  car.  Houston 
&  T.  C.  R.  Co.  V.  Anderson  (1910)  — 
Tex.  Civ.  App.  — ,  132  S.  W.  377. 

The  mere  fact  of  driving  one  car 
against  another,  which  the  conductor 
knew  might  be  undergoing  inspection, 
can  be  found  to  be  negligence;  especial- 
ly when  the  conductor  knew  that  the  ear 
so  driven  had  no  brakeman  upon  it  to 
check  or  control  its  speed,  and,  as  the 
jury  could  find,  no  one  was  sufficiently 
near  to  it  to  be  able  to  exercise  such 
control  before  it  would  crash  against 
the  stationary  car.  Anthony  v.  'New 
York,  N.  H.  <S>  H.  R.  Co.  (1911)  208 
Mass.  11,  94  N.  E.  300. 

It  is  negligent  to  permit  two  hand 
cars  within  300  feet  of  each  other  to 
coast  down  a  grade  at  the  rate  of  10 
miles  an  hour,  without  retaining  control 
of  the  brakes.  Middlesiorough  R.  Co. 
V.  Stallard  (1903)  24  Ky.  L.  Eep.  1666, 
72  S.  W.  17. 

It  is  negligence  to  run  an  engine  with- 
out effective  air  brakes  so  close  to  a 
car  that  it  could  not  be  stopped  before 
colliding.  Keeley  v.  Great  Northern  R. 
Co.  (1909)  139  Wis.  448,  121  N.  W.  167. 

A  railroad  company,  in  moving  en- 
gines about  a  yard,  must  give  signals 
for  the  benefit  of,  and  keep  a  lookout 
for,  car  inspectors  employed  there,  and 
who  are  likely  to  be  passing  back  and 
forth  over  the  tracks.  Louisville  d  N. 
R.  Co.  V.  Lowe  (1904)  118  Ky.  260,  65 
L.R.A.  122,  80  S.  W.  768. 

A  complaint  is  good  against  a  general 
demurrer  which  alleges  that  while  the 
plaintiff  was  on  the  footboard  of  an 
engine  running  at  a  high  rate  of  speed, 
it  suddenly  and  abruptly  stopped,  there- 
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being  put  into  motion  by  the  careless  or  wilful  act  of  strangers ;  * 

where  a  siding  is  constructed  on  an  inclined  plane,  without  special 
precaiTtions  to  prevent  the  escape  of  rolling  stock  onto  the  main  line ;  ^ 
where  a  switch  which  it  is  the  company's  duty  to  keep  closed  is  left 
open ;  ^^  [where  a  switch  is  left  unlocked  so  that  it  may  be  thrown  by 
a  stranger;  '""]  where  workmen  are  not  properly  protected  from  dan- 
gers to  be  anticipated  from  the  ordinary  movements  of  vehicles  in  the 

by  causing  the  plaintiff  to  lose  his  bal-  See   note   to  Wellington  v.   Pelletier^ 

ance.     Louisville  £  N.  B.  Co.  v.  Hairs-  26  L.R.A.(N.S.)    719. 

ton    (1905)    122  Ga.  372,  50  S.  E.  120.  9  Galveston,    E.    &    8.    A.    R.    Co.    v. 

That   switch   engines   in   yards   have,  Johnson   (1900)   24  Tex.  Civ.  App.  180, 

by  the  rules  of  the  company,  the  right  58    S.    W.    622    (cai-s   not   bloclced   nor 

of  way  over  other  trains,  does  not  re-  brakes  set)  ;   Cincinnati,  N.  0.  &  T.  F. 

lieve   the   employees    running   such   en-  K.  Co.  v.  ilaley   ( 1903 )   25  Ky.  L.  Rep. 

gines    of    the    duty    of    exercising    due  690,  76  S.  W.  334   (cars  left  with  only 

care   to   avoid   collisions.     Southern  R.  air  brakes  set)  ;  Peoples  v.  North  Garo- 

Go.   V.    Craig    (1902)    51   C.   C.   A.   63,  Una  R.  Co.    (1904)    137  N.  C.  96,  49  S. 

113  Fed.  76.  E.  87    (cars  kicked  down  an  incline); 

To  make  a  flying  switch  over  a  cross-  New  York,  G.   &  St.  L.  R.   Co.  v.  Roe 

ing  much  used  by  the  workmen,  with-  (1903)    25   Ohio   C.    C.    628    (employee 

out  giving  any  warning,  is  negligence,  at  work  in  cinder  pit  crushed  by  engine 

Farris  v.  Southern  R.   Co.    ( 1909 )    151  left    standing    on    an    incline    without 

N.   C.   483,   —  L.R.A.(N.S.)    — ,   66   S.  brakes  being  set). 

E.   457.  One  who  sets  his  servant  at  work  in 

In  the   following   cases,   the   acts  in-  an  excavation  on  a  spur  track   at  the 

dicated    were    held    to    be    negligent:  top  of   a  grade,  upon  which   he   stores- 

Spring  Valley  Goal  Co.  v.  Chiaventone  empty  cars,  is  bound  to  secure  the  cars 

(1904)  115   111.   App.   558,   affirmed   in  so  that  they  will  not   run   down  upon 

(1905)  214  111.  314,  73  N.  E.  420  (send-  him  and  render  the  working  place  un- 
ing  heavily  loaded  cars  down  an  incline  safe.  Wellington  v.  Pelletier  ( 1909 )  26 
into  a  mine  without  warning  and  with-  L.R.A.  (N.S.)  719,  97  C.  C.  A.  478,  173 
out  any  method  of  control)  ;  Kelley  v.  Fed.  908. 

Chicago,  B,  &  Q.  R.  Go.  (1902)  118  In  Galveston,  H.  &  8.  A.  R.  Co.  v. 
Iowa,  387,  92  N.  W.  45  (failure  to  take  Croskell  (1894)  6  Tex.  Civ.  App.  160, 
measures  to  stop  a  train  after  the  dis-  25  S.  W.  486,  the  precaution  suggested 
covery  of  the  dangerous  position  of  was  the  use  of  a  stub  switch,  so  con- 
trackman)  ;  Louisville  &  N.  R.  Co.  v.  structed  that  it  would  cause  loose  cars 
Helm  (1905)  121  Ky.  645,  89  S.  W.  to  run  off  a  side  track  before  reaching 
709  (section  boss  took  hand  car  out  the  main  track.  Compare  §  1127,  post. 
on  time  of  freight  train)  ;  Galveston,  But  in  Norfolk  &  W.  R.  Go.  v.  Cromer 
n.  &  8.  A.  R.  Go.  V.  Courtney  (1902)  (1903)  101  Va.  667,  44  S.  E.  898,  it 
30  Tex.  Civ.  App.  544,  71  S.  W.  307  was  held  that  a  railroad  company  is- 
(engine  backed  without  signal)  ;  Oal-  not  liable  for  injuries  due  to  freight 
veston,  H.  &  8.  A.  R.  Go.  v.  Sullivan  cars  drifting  onto  the  main  track,  from 
(1909)  53  Tex.  Civ.  App.  394,  115  S.  a  siding  where  they  had  been  left  with 
W.  615  (running  train  at  high  rate  of  the  brakes  properly  fastened  and  in  a 
speed  where  it  is  duty  of  trainman  to  safe  condition.  The  court  said  it  was. 
board  it)  ;  Dean  v.  Oregon  R.  &  Nav.  immaterial  whether  the  brakes  had  been 
Co.  ( 1905 )  38  Wash.  565,  80  Pac.  842  tampered  with  by  a  third  person,  or 
(movement  of  train  while  servant  was  whether  the  cars  had  been  started  by 
beside  car  on  a  trestle)  ;  Clary  v.  Chi-  the  negligence  of  a  fellow  servant  of 
cago,   M.   &  St.   P.   R.   Co.    (1909)    141  the  plaintiff. 

Wis.   411,   123   N.   W.   649    (running   a  '^^International   &    G.    N.    R.    Go.    v. 

train  at  high  speed  through  yard).  Johnson   (1900)   23  Tex.  Civ.  App    160 

»  Southern  P.  Go.  v.  Lafferty   (1893)  55  S.  W.  772. 

6  C.  C.  A.  474,  15  U.  S.  App.  193,  57  ^o^  Chicago,    M.   &   St.    P.   R.    Co    v. 

Fed.    536.      Compare    §    1127,   post.  Mills  (1911)  109  C.  0.  A.  560,  187  Fed'. 
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public  streets;"  where  no  proper  measures  are  taken,  to  prevent  a 
dangerous  current  of  electricity  from  being  sent  over  a  wire  at  a 
time  of  the  day  when  lamps  are  customarily  trimmed ;  ^*  [or  at  any 
time  when  employees  are  required  to  work  near  them ;  ^^*]  where 
workmen  are  not  protected  from  heavy  fragments  of  metal  which  are 
apt  to  be  caught  up  by  a  large  cogwheel  and  thrown  about  the  room 
in  which  they  are  engaged ;  ^^  where  the  arrangement  of  the  plant  is 
such  that  servants  handling  explosives  are  exposed  to  unnecessary 
dangers ;  ^*  where  proper  supervision  is  not  exercised,  with  a  view  to 
protecting  the  servants  against  falling  bodies;  ^^  where  the  arrange- 
ments made  for  giving  signals  for  the  movement  of  machinery  are  not 
such  as  are  calculated  to  secure  the  safety  of  the  servants  whom  that 


800;  Koe  v.  Rapid  R.  Go.  (1903)  133 
Mich.  152,  94  N.  W.  743. 

But  in  Edgar  v.  Rio  Grande  Western 
R.  Go.  (1907)  32  Utah,  330,  11  L.R.A. 
(N.S.)  738,  125  Am.  St.  Eep.  867,  90 
Pac.  745,  it  was  held  that  negligence 
for  which  a  railroad  company  is  re- 
sponsible in  leaving  a  switch  unlocked 
is  not  the  proximate  cause  of  the  death 
of  a  fireman  whose  engine  runs  into 
the  open  switch,  where  the  switch  must 
have  been  opened  by  someone  for  whose 
act  the  railroad  company  was  not  re- 
sponsible. To  the  same  effect,  Willi-ams 
V.  Woodivard  Iron  Go.  (1894)  106  Ala. 
254,  17  So.  517. 

11  ttTiere  a  wagon  of  a  third  person 
runs  against  a  guy  rope  stretching  from 
a  structure  upon  which  work  is  being 
done  at  night,  and  thereby  causes  a 
servant  engaged  in  that  work  to  fall 
to  the  ground,  his  master  may  be  found 
liable  for  the  reason  that  he  failed  to 
protect  his  employees  by  setting  danger 
signals  or  stationing  a  watchman  near 
the  guy  rope,  and  he  cannot  excuse  him- 
self on  the  ground  that,  when  the  work 
was  begun,  he  furnished  an  adequate 
supply  of  lamps  which  they  might  have 
used.  Grace  d  B.  Co.  v.  Kennedy 
(1900)   40  C.  0.  A.  69,  99  Fed.  679. 

'^^Harroun  v.  Brush  Electric  Light 
Co.  (1896)  12  App.  Div.  126,  42  N.  Y. 
Supp.  716,  appeal  dismissed  in  (1897) 
152  N.  Y.  212,  38  L.K.A.  615,  46  N. 
E.  291. 

12a  Shawinigan  Carbide  Co.  v.  St.  Onge 
(1906)  Rap.  Jud.  Quebec  15  K.  B.  5, 
affirmed  in    (1906)    37   Can.   S.   C.   688. 

iSRichlands  Iron  Co.  v.  Elkins 
(1893)  90  Va.  249,  17  S.  E.  890.  Com- 
pare note  5,  supra. 


1*  The  system  of  work  at  a  quarry  is 
negligent  where  a  steam  crane  is  placed 
in  such  a  position  that  the  live  cinders 
thrown  out  by  the  boiler  furnace  fre- 
quently fall  at  a  place  where  workmen 
are  putting  in  blasts,  and  no  arrange- 
ments are  made  for  intercepting  those 
cinders.  Grant  v.  Drysdale  (1883)  10 
Sc.  Sess.   Cas.   4th  series,  1159. 

15  St.  Louis,  I.  M.  £  S.  R.  Go.  v.  In- 
man  (1907)  81  Ark.  591,  99  S.  W.  832 
(wreckage  on  bridge  fell  on  employee 
working  below)  ;  .Di  Vito  v.  Grage 
(1898)  35  App.  Div.  155,  55  N.  Y. 
Supp.  64  (rock  which  had  been  thrown 
by  a  previous  blast  on  to  top  of  the 
bank  underneath  which  a  servant  was 
put  to  work  fell  on  him)  ;  Coffey  mile 
Vitrified   Brick   &    Tile    Co.   v.    Sfianks 

(1904)  69  Kan.  306,  76  Pac.  856  (frag- 
ments of  shale  fell  in  shale  pit)  ;  Board 
V.  Chesapeake  &  0.  R.  Co.  (1902)  24 
Ky.  L.  Rep.  1079,  70  S.  W.  625  (prop 
which  was  being  placed  under  railway 
tracks  fell)  ;  Sioartz  v.  Great  Sortliern 
R.  Co.  (1904)  93  ilinn.  339,  101  K.  W. 
504  (stones  thrown  from  tender  of 
engine  by  fireman)  ;  Morgan  v.  Missouri 
P.  R.  Co.  (1909)  136  Mo.  App.  337,  117 
S.  W.  106  ( servant  working  in  pit  under 
locomotive  injured  by  tire  of  wheel 
which  was  being  removed  from  wheel)  / 
Burns  v.  Palmer  (1905)  107  App.  Div. 
321,  95  N.  Y.  Supp.  161  (dumping  coal 
into  bin  in  which  servant  was  at  work)  ; 
Gierc:ak  v.  Xorth}rcstcrn  Fuel  Co. 
(1910)  142  ^T)S.  207,  125  X.  W.  436 
(fall  of  cable  into  hold  of  vessel); 
Western    Electric    Co.    v.    Hanselm/Jnn 

(1905)  70  L.R.A.  765,  69  C.  C.  A.  346, 
136  Fed.  564  (method  of  warning  serv- 
ant   at    work    partly    within    elevator 
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movement  may  endanger ;  '*  [where  no  arrangements  are  made  for 
the  stopping  of  machinery  where  servants  are  required  to  do  some 
v?ork  in  dangerous  proximity  to  it.^°*] 

If  the  servants  employed  are  not  competent  for  the  work  to  be  done 
xmless  they  are  under  proper  supervision,  the  master  fails  to  perform 
his  duty  to  have  competent  servants,  where  he  has  not  arranged  to 
have  such  supervision  exercised  at>the  time  it  is  required." 


shaft  of  movements  of  elevator)  ;  Evans 
V.  Lovdsiana  Lmnber  Go.  (1903)  111 
La.  534,  35  So.  736  (servant  injured 
by  negligence  of  another  in  charge  of 
log  carrier). 

But  the  master  is  not  liable  for  fail- 
ure to  provide  a  set  of  signals  whereby 
the  leverman  on  the  upper  deck  of  a 
dredge  could  notify  the  engineer  in  the 
engine  room  in  the  hold  when  the  engine 
would  be  started,  if  the  engineer  had 
the  means  of  preventing  the  engine  from 
starting  while  he  was  working  on  it. 
Hurley  v.  Atlantic,  G.  &  P.  Go.  (1910) 
138  App.  Div.  642,  122  N.  Y.  Supp. 
701. 

18  As  regards  coal  miners  engaged  in 
placing  loaded  hutches  on  the  hoisting 
cages,  it  is  negligence  not  to  provide 
a  bell  for  signaling  the  engineer  of  the 
hoisting  apparatus,  and  to  appoint  an 
employee  to  superintend  the  placing  of 
the  hutches  and  to  regulate  the  ascent 
and  descent  of  the  cages.  Murdoch  v. 
Maclcimnon  (1886)  12  Sc.  Sess.  Gas.  4th 
series,   810. 

As  a  matter  of  ordinary  prudence  a 
signal  should  be  given  when  machinery 
is  to  be  set  in  motion  in  a  building 
where  a  large  number  of  employees  are 
supposed  to  be  at  work.  Garon  v. 
^Standard  Shirt  Co.  (1906)  Rap.  Jud. 
Quebec  28  C.  S.  211. 

iee.Kirk  V.  Canada  Paint  Co.  (1907) 
Rap.  Jud.  Quebec  29  C.  S.  500. 

Where  a  servant  is  sent  to  repair 
high,  ponderous  machinery,  which  can 
be  done  only  when  it  is  stationary,  the 
master  is  liable  for  injuries  caused  by 
the  machinery  being  started  before  the 
servant  reached  a  place  of  safety.  Bay- 
nie  V.  Tennessee  Coal,  Iron  &  R.  Go. 
(1909)   99  C.  C.  A.  71,  175  Fed.  55. 

VI  McElligott  V.  Ramdolph  (1891)  61 
Conn.  157,  29  Am.  St.  Rep.  181,  22  Atl. 
1094;  Trainor  v.  Philadelphia  &  R.  R. 
Co.  (1890)  137  Pa.  148,  20  Atl.  632; 
McCarthy  v.  Thomas  Davidson  Mfg.  Co. 
(1899)  Rap.  Jud.  Quebec,  18  C.  S.  272; 
Gerrish  v.   New  Haven  loe  Go,    (1893) 


63  Conn.  9,  27  Atl.  235;  Haworth  v. 
Seevers  Mfg.  Go.  (1892)  87  Iowa,  765, 
51  N.  W.  68,  62  N.  W.  325;  Hill  v. 
Big  Greek  Lurnber  Go.  (1902)  108  La. 
162,  58  L.R.A.  346,  32  So.  372;  Rey- 
nolds V.  Barnard  (1897)  168  Mass.  226, 
46  N.  E.  703;  Doyle  v.  Melendy  (1910) 
83  Vt.  339,  75  Atl.  881.  See  also  eases 
cited  under  §§  1107,   1108,  ante. 

The  master  must  be  held  responsible 
for  such  reasonably  constant  and  steady 
supervision  of  his  servants  that  they 
will  not  be  permitted  to  become  grossly 
or  criminally  negligent.  Hill  v.  Big 
Creek  Lumber  Go.  (1902)  108  La.  162, 
58  L.R.A.  346,  32  So.  372. 

"When  the  character  of  the  business 
requires  it,  the  master  is  as  much  bound 
to  provide  his  workmen  with  a,  reason- 
ably competent  foreman  as  to  provide 
them  with  tools;  but  in  either  case 
his  liability  ceases  when  he  has  made 
a  suitable  selection."  Ross  v.  Walker 
(1891)  139  Pa.  42,  23  Am.  St.  Rep. 
160,  21  Atl.  157,  159;  O'Dowd  v.  Buryi- 
ham   (1902)   19  Pa.  Super.  Ct.  464. 

The  master  is  under  obligation  to 
have  a  responsible  representative  in 
charge  of  a  sawmill  while  it  is  running. 
Johnson  v.  Motor  Shingle  Go.  (1908) 
50  Wash.  154,  96  Pac.  962. 

The  duty  of  superintendence  when- 
ever the  work  is  of  such  a  character 
as  to  require  it  devolves  upon  the  mas- 
ter. Olson  \.  Erickson  (1909)  53  Wash. 
458,   102   Pac.   400. 

The  business  of  loading  a  schooner 
with  lumber  cannot  be  carried  on  with- 
out supervision.  Anderson  v.  Globe 
Nav.  Go.  (1910)  57  Wash.  502,  107 
Pac.   376. 

The  weight  of  the  raft,  the  heavy 
lope  with  which  it  was  being  lowered, 
the  currents  of  the  stream,  and  the 
proximity  of  falls  below,  made  it  the 
duty  of  the  master  to  furnish  superin- 
tendence to  common  laborers  directed 
to  make  a  raft,  lower  it  to  an  end  areli 
of  a  new  bridge,  and  therefrom  remove 
false     work.       Engelkvng     v.     Spokane 
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Whether  the  system  of  work  is  to  be  deemed  negligent  -will  some- 
times depend  upon  the  skill  and  experience  of  the  servant  who  is  seek- 
ing recovery."     See,  generally,  chapter  xl.,  ante. 

For  other  cases  which  might,  as  a  mere  matter  of  logical  classifica- 
tion, be  placed  under  the  head  of  the  master's  duty  to  provide  a  safe 
system,  see  §§  985,  997,  1002,  1003,  1005,  1007,  ante. 

As  to  common  usage  as  a  test  of  the  quality  of  the  methods  of  work, 
see  §  943,  ante. 

1112.  [209]  Duty  to  warn  a  servant  in  regard  to  transitory  and 
sporadic  dangers. —  One  very  common  aspect  of  the  duty  to  provide  a 
safe  system  is  presented  in  those  cases  in  which  the  gravamen  of  the 
complaint  is  a  breach  of  the  obligation  to  warn  a  servant  against  perils 
arising  from  the  manner  in  which  the  instrumentalities  are  affected 
by  isolated  events  which  occur  at  more  or  less  frequent  intervals  dur- 
ing the  performance  of  the  servant's  work,  but  which  produce  no  per- 
manent effect  upon  the  intrinsic  condition  of  the  instrumentalities 
themselves.  The  distinctive  feature  which  is  common  to  actions  to 
recover  for  injuries  caused  by  such  perils  is  that  the  environment  of 
the  servant  undergoes  some  temporary  change.  A  warning  appro- 
priate to  such  circumstances  may  be  given  in  the  shape  of  a  general 
instruction.  It  must,  then,  be  such  as  to  put  the  servant  upon  his 
guard,  either  by  notifying  him  of  the  time  and  place  where  he  may 
expect  the  change  to  occur,  or,  at  all  events,  by  notifying  him  that, 
within  certain  limits,  the  change  may  occur,  at  any  time,  and  any 
place.  (See  below.)  Or  the  warning  may  take  the  form  of  some  sig- 
nal informing  the  servant  that  the  change  is  imminent.     In  either 

(1910)  59  Wash.  446,  29  L.E,.A.(N.S.)  "An  employer  is  not,  as  a  matter  of 
481  110  Pac.  25.  law,  free  from  negligence  in  directing 
"From  the  nature  of  the  work  in  an  inexperienced  employee  to  hold  one 
which  the  men  were  engaged,  being  end  of  a  plank  the  other  end  of  which 
ordered  from  place  to  place  on  the  work,  rests  on  a  wagon  for  the  purpose  of 
and  to  do  different  work,  and  from  its  unloading  a  heavy  barrel  by  means 
hazardous  nature,  it  was  the  duty  of  thereof.  Beard  v.  American  Car  Co. 
the  master  to  superintend  it.  His  obli-  (1895)  63  Mo.  App.  382  (the  barrel 
gation  to  superintend  the  work  was  such  struck  the  inner  end  of  the  plank  off 
that  he  could  not  shift  it  by  delegating  of  the  wagon  on  to  the  ground,  and, 
the  oversight  of  the  workmen  and  the  falling  upon  it,  caused  such  a  shock  as 
work  to  an  employee,  who  in  all  other  to  break  the  servant's  wrist.  The  point 
respects  would  be  a  fellow  servant."  was  that  this  method  of  unloading 
Steuhe  v.  Christopher  &  S.  Architectural  would  not  have  been  dangerous  to  an 
Iron  £  Foundry  Co.  (1900)  85  Mo.  App.  experienced  workman  who  understood 
(J40.  how  far  the  plank  should  have  ex- 
See  note  to  Engelking  v.  Spokane,  29  tended  inside  the  wagon  to  prevent  its 
L.R.A.(N.S.)  481.  being  pushed  off). 
M.  &  S.  Vol.  III.— 184. 
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case,  the  danger  to  be  provided  for  will  often  be  such  that  the  serv- 
ant's safety  can  be  effectively  secured  only  by  directions  in  the  nature 
of  rules  promulgated  beforehand  for  the  gaiidance  of  all  the  servants, 
both  those  vpho  are  to  be  protected  against  sporadic  dangers  and  those 
whose  acts  may  produce  such  dangers.  The  logical  relation  thus  in- 
dicated is  deemed  to  be  a  sufficient  warrant  for  considering  this  obli- 
gation as  one  which  arises  out  of  the  duty  to  conduct  the  business  on  a 
safe  system.  In  a  merely  logical  point  of  view,  however,  it  might, 
with  perfect  propriety,  be  discussed  in  connection  with  the  general 
obligation  of  keeping  the  servant  informed  as  to  dangers  which  he  has 
no  means  of  ascertaining  himself.     See  next  chapter. 

One  phase  of  the  obligation  is  indicated  by  the  principle  that  the 
master  is  bound  to  see  that  no  order  with  respect  to  change  of  position 
of  the  subject  of  the  work  shall  be  executed  without  due  warning  to 
the  employee.'  This  principle  is  exemplified  in  a  class  of  cases  in- 
volving injuries  of  a  type  very  common  in  the  great  industrial  es- 
tablishments of  modern  times, — injuries,  that  is  to  say,  produced  by 
the  fact  that  some  heavy  object  not  under  the  control  of  some  partic- 
ular servant  passes  at  intervals  along  certain  lines  through  the  space 
in  which  a  servant  is  required  to  work.  The  special  danger  to  be 
anticipated  from  such  an  event  arises  from  the  fact  that  the  servant's 
coemployees,  whose  duty  it  is  to  regulate  the  movement  of  the  heavy 
object,  be  they  ever  so  vigilant,  will  often  find  it  impossible  to  save 
him  from  injury  by  a  warning  given  immediately  before  the  entrance 
of  the  object  into  the  space,  where  there  is  a  danger  of  its  impinging 
either  upon  his  own  person,  or  upon  some  object  which  will  thereby 
be  set  in  motion  to  his  injury,  and  that  the  servant  himself  will  often 
be  unable,  consistently  with  giving  adequate  attention  to  his  duties, 
to  keep  a  proper  watch  for  the  approach  of  the  object.  The  situation, 
therefore,  is  one  in  which  the  highest  degree  of  care  on  the  part  of 
the  servants  themselves  cannot  always  avert  a  catastrophe,  and  in 
which  the  adoption  of  suitable  precautions  by  the  master  is  calculated 
to  diminish  very  greatly  the  risk  of  such  a  catastrophe.  Under  such 
circumstances  it  is  reasonable  to^  infer  the  existence  of  an  absolute 
duty  on  the  master's  part  to  make  arrangements  for  imparting  a 
timely  warning  to  any  servant  who  may  be  imperiled  by  such  a  cause. 

The  most  numerous  illustrations  of  the  duty  to  give  warning  are 

1  Stewart  Y.  Philadelphia,  W.  £  B.  B.  Co.  (1889)  8  Houst.  (Del.)  450,  19- 
Atl.  639   (charge  to  jury). 
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furnished  by  those  cases  in  which  the  danger  was  produced  by  the 
movements  of  railway  rolling  stock,  or  other  similar  appliances.* 

2  Negligence    may   be    inferred   where  track,  the  duty  of  giving  warning  of  the 

no  system  of  signals  has  been  provided  approach  of  a  freight  train  on  the  main 

for  warning  track  laborers  in  a  tunnel  track,    is    not    demurrable,    as   it    may 

as  to  the  movements  of  trains.     Felice  have  been  that   strict  attention  to  the 

V.  New  York  C.  &  S.  R.  R.  Go.   (1897)  work  in  which  he  was  engaged  was  in- 

14  App.  Div.  345,  43  N.  Y.  Supp.  922.  consistent    with    constant    watchfulness 

Though  there  is  no  rule  requiring  the  for     approaching     trains.       Snyder     v. 

train  despatcher  to  notify  an  engineer  Cleveland,  C.  C.  &  St.  L.  R.  Co.   (1899) 

of    the    whereabouts    of    a    train    with  60  Ohio  St.  487,  54  N.  E.  475. 

which  he   is  liable  to  collide,   it  is  his  In  the  following  case  the  doctrine  is 

duty,  when  knowing  that  a  train,  which  laid    down    that,    independently    of    the 

has  orders   to  and  is  making  25  miles  rules    prescribed    by    the    company,    it 

an  hour,  is  only  ten  minutes  behind  a  owed  a  duty  to  its  yard  switchmen  to 

train  allowed  to  make  but  16  miles  an  give   a  signal   of   the   movement   of   an 

hour,    and   which    is   three   hours    late,  engine,  where  such  has  been  the  custom. 

to  telegraph  warning  to  them.    Bouston  Sohieslci  v.  St.  Paul  &  D.  B.  Co.   ( 1889 ) 

&   T.   G.   E.   Co.   v.   Biggins    (1900)    22  41  Minn.  169,  42  N.  W.  863. 

Tex.  Civ.  App.  430,  55  S.  W.  744.  Irrespective  of  a  statute,  the  starting 

It    is    negligence    to    omit    to    notify  or    running    of    a    switch    engine   in    a 

the  employees  who  are  despatching  an  switch   yard   filled   with    a   network   of 

extra  freight  train  by   night,  that  the  tracks,    upon    which    cars    and    engines 

track  is  obstructed  at  a  yard  which  the  are    constantly   moving,    and   in    which 

train  will   reach  within   an  hour  after  yardmen  are  constantly  at  work,  with- 

starting,    and   also   negligence    to   omit  out  the  ringing  of  a  bell  or  the  blowing 

to  notify  those  in   charge   of  the  yard  of  a  whistle,  is  evidence  of  negligence, 

that  the  train   is  coming.     McGraw  v.  Union  P.   R.   Co.  v.  Elliott    (1898)    54 

Texas  &  P.  R.  Co.    (1898)    50  La.  Ann.  Neb.  299,  74  N.  W.  627. 

466,   69  Am.   St.   Rep.  450,   23   So.   461  The  failure  of  employees  in  charge  of 

(fireman   injured  by  a  collision).  a  work  train  running  backward,  to  sta- 

It  is  the  duty  of  those   operating  a  tion  a  lookout  on  the  leading  car  to  give 

freight  train  which  is  being  backed  onto  notice  to  the  engineer  of  the  approach 

a  switch,  to  station  a  man  on  the  rear  of  another  train,  is  negligence.     Rinard 

car    to    warn    employees    rightfully    on  v.  Omaha,  K.  G.  &  E.  R.  Co.  (1901)  164 

the   track   as   to   its    approach,   and    it  Mo.  270,  64  S.  W.  124. 

is  no  excuse  for  the  failure  to  perform  A  railroad  engineer  who  knows  that 

this  duty  that  the  rear  car  was  a  box-  a  brakeman  is  standing  on  the  pilot  to 

car,  which   did  not   conveniently  admit  make  a  coupling  is  negligent  in  sudden- 

of  this  precaution  being  t?iken.    Illinois  ly  and  without  warning  increasing  thf 

C.  R.   Co.  V.  Mahan   (1896)    17  Ky.  L.  speed   of  the   train  when   about   6   feet 

Rep.  1200,  34  S.  W.  16.  from  the  car  to  which  the  engine  is  to 

To   drive   one   car,   without  warning,  be   coupled.     Strong  v.  loiva  C.  R.   Go. 

against  another  which  is  being  repaired  (1895)    94  Iowa,  380,  62  N.  W.  799. 

is  negligence.     Stucke  v.  Orleans  R.  Go.  A  conductor   is  guilty  of  negligence, 

(1898)   50  La.  Ann.  188,  23  So.  342.  if,   knowing   that   a   sudden   and  unex- 

A  railroad  is  liable  for  the  death  of  pected  starting  of  a  train  without  no- 

an  employee  while  loading  with  heavy  tice  to  a  brakeman  engaged  in  coupling 

lumber  cars  standing  on  a  spur  or  side  ^  car  will  probably  endanger  his  safety, 

track,   through   the   fall   of  the   lumber  j^^  ^^^^^^  ^^  t„  ^^  ^^^^^^  without  giving 

on  him,  caused  by  a  jolt  while  coupling  ^^^^j        ^^   j^^^^     p„^^^„  ^    Southern 

the  car  m  which  he  was  at  work,  with-  /-<,>    nSQfi^    119  1^    P    7?>q    9fi  q    1? 

out  notice  to  him.    Ragland  y.  St.  Louis,  f-^^-    '•^^^^>    "'^  ^-  ^-  ^^^'  ^^  ^-  ^■ 

I.  M.  £  S.  R.  Co.    (1897)    49  La.  Ann.  ^^V   ,  ,               j      j    x          ,      , 

1166   22  So.  366.  -^   laborer    ordered   to   unload   a   car 

A 'complaint    relying   on    the    theory  lias  a   right  to  assume   that  the   other 

that  a  railroad  company  oives  a  station  oars   will   not   be   backed   down   on   the 

agent  who  was  engaged  in  unloading  a  car  while  he  is  at  work,  without  notice 

car,  requiring  his  presence  on  the  main  to  him.    North  Chicago  Rolling  Mill  Co. 
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The  omission  to  warn  has  also  been  declared  tx)  be  a  ground  for 
holding  the  master  liable,  where  the  servant  was  exposed  to  the  risk 


V.  Johnson  (1885)  114  111.  57,  29  N.  E. 
186. 

The  risk  that  an  engine  which  is  be- 
lieved to  be  on  its  way  to  the  repair 
shops  will,  in  a  few  minutes,  baclc  to- 
wards the  place  at  which  a  yard  clerk 
lias  just  alighted  from  it,  not  only  with- 
out signals,  but  without  any  lookout, 
is  not  one  which  is  assumed  by  such 
clerk.  St.  Louis  &  T.  H.  R.  Go.  v.  Egg- 
marm  (1895)  60  111.  App.  291. 

Where  an  employee  of  a  railway  con- 
struction company  is  at  work  on  top 
of  a  tower  wagon  on  the  tracks  of  a 
street  railway  company,  over  which  its 
cars  were  running,  necessitating  the  fre- 
quent removal  of  the  wagon  ftom  the 
tracks,  by  reason  of  which  plaintiff  was 
injured,  it  is  the  duty  of  the  construc- 
tion company  to  use  ordinary  care  to 
prevent  injury  to  its  employee,  while  at 
work  on  the  tower  wagon,  by  so  pro- 
tecting the  wagon  that  it  would  not 
have  been  necessary  to  remove  it  while 
he  was  at  work,  without  notice  or  warn- 
ing. North  American  R.  Constr.  Co.  v. 
Patry  (1900)  10  Kan.  App.  55,  61  Pac. 
871. 

Where  a  servant  is  engaged  in  re- 
pairing a  cable  which  has  been  lowered 
so  far  that  there  is  danger  of  its  being 
struck  by  an  engine  which  is  moving  up 
and  down  a  railway  track  over  which 
it  hangs,  the  master  is  guilty  of  negli- 
gence if  he  omits  to  furnish  a  watch- 
man, and  see  that  he  is  stationed  so 
as  to  stop  the  engine.  Burns  v.  Mer- 
chants' &  Planters'  Oil  Go.  (1901)  26 
Tex.  Civ.  App.  223,  63  S.  W.  1061. 

The  owner  of  steel  works,  who  uses  a 
locomotive  to  shift  the  materials,  is 
bound  to  give  an  inexperienced  servant 
special  instruction  as  to  the  danger  to 
which  he  is  exposed  by  the  passage  of 
such  locomotive  at  a  place  where  he 
cannot  see  it  approaching  until  it  has 
almost  reached  him.  Weiss  v.  Bethle- 
hem Iron  Co.  (1898)  31  C.  C.  A.  363, 
59  U.  S.  App.  627,  88  Fed.  23. 

A  servant  who,  while  his  attention  is 
diverted  by  his  work,  is  injured  by  a 
crane  which  is  moved  along  the  ways 
on  which  it  travels  without  any  warn- 
ing signal,  may  recover  damages. 
Michael  v.  Roanoke  Mack.  Works 
(1894)  90  Va.  492,  44  Am.  St.  Rep.  927, 
19  S.  E.  261. 


The  practice  of  kicking  or  dropping 
cars  and  running  switch  engines  and 
cars  in  railroad  yards  without  giving 
adequate  warning  of  their  approach  to 
employees  engaged  in  the  performance 
of  their  duties  constitutes  negligence 
Adamis  v.  Cleveland,  0.  C.  d  8t.  L.  R. 
Co.  (1909)  149  111.  App.  574,  affirmed 
in    (1909)    243   111.   191,  90  N.   E.   382. 

To  kick  cars  down  a  track  in  a 
crowded  freight  yard,  without  warn- 
ing and  without  lights,  is  negligent. 
Meadovxroft  v.  New  York,  N.  H.  &  E. 
R.  Co.  (1906)  193  Mass.  249,  79  N.  E. 
266. 

The  duty  to  give  warning  of  unusual 
and  unexpected  movements  of  cars  to 
employees  whose  duty  it  is  to  be  on  the 
cars  is  manifest.  Redman  v.  Norfolk  £ 
W.  R.  Co.  (1909)  150  N.  C.  400,  64  S. 
E.   195. 

To  shunt  cars  against  standing  cars 
in  a  yard  where  employees  are  required 
to  work,  without  giving  any  warning,  is 
negligent.  London  &  W.  Trusts  Go.  v. 
Lake  Erie  &  D.  River  R.  Co.  (1906)  12 
Ont.  L.  Eep.  28. 

If  yards  are  customarily  used  as  a 
thoroughfare  by  the  employees  of  a  rail- 
road company,  it  is  negligence  to  per- 
mit cars  to  be  moved  therein  very  rap- 
idly and  unexpectedly.  Missouri,  K.  & 
T.  R.  Co.  V.  Balliet  (1908)  48  Tex.  Civ. 
App.  641,  107  S.  W.  906;  Galveston,  H. 
&  8.  A.  R.  Go.  V.  Wafer  (1907)  48  Tex. 
Civ.  App.  279,  106  S.  W.  897. 

The  moving  of  cars  through  a  yard  in 
which  various  employees  are  constant- 
ly employed  upon  and  about  the  tracks, 
without  any  precaution  in  the  way  of 
signal  or  lookout  at  the  forward  end  of 
the  moving  car,  is  conduct  which  will 
support  a  finding  of  negligence.  Sparks 
V.  Wisconsin  C.  R.  Co.  (1909)  139  Wis. 
108,  120  N.  W.  858. 

One  in  charge  of  the  operation  of 
a  railway  train  with  knowledge  that 
persons  are  employed  and  engaged  upon 
the  track  is  not  warranted  in  backing 
the  train  without  warning,  and  with- 
out anyone  upon  the  rear  end  to  ob- 
serve the  necessity  for  warning,  where 
it  is  not  possible  for  the  engineer  or 
fireman  to  see  who  or  what  was  upon 
the  track  over  which  they  were  seek- 
ing to  back  the  train.    Egam  v.  South- 
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em  P.  Co.  (1911)  15  Cal.  App.  766,  115 
Pac.  939. 

A  workman  who  takes  shelter  under 
a  car  during  a  storm  is  not  entitled  to 
warning  of  the  approach  of  a  car  upon 
the  same  track.  Carey  v.  Chicago,  R.  I. 
d  P.  R.  Co.  (1911)  84  Kan.  274,  114 
Pac.  197. 

A  superintendent  who,  after  assuring 
a  workman  on  the  track  that  it  was  all 
right,  stands  by  with  nothing  to  do, 
and  fails  to  give  warning  of  the  ap- 
proach of  a  train,  is  guilty  of  negli- 
gence. Dunphy  v.  Boston  Elev.  R.  Co. 
(1906)  192  Mass.  415,  78  N.  E.  479. 

A  servant  employed  in  a  dangerous 
work  requiring  his  almost  constant  pres- 
ence on  the  tracks  is  owed  the  duty  of 
active  vigilance  in  being  given  warning 
of  the  approach  of  engines  and  trains. 
Wolfe  V.  Seaboard  Air  Line  R.  Co. 
(1911)   154  N.  C.  569,  70  S.  E.  993. 

A  section  man  who  is  busy  at  his 
work  on  the  track  has  a  right  to  expect 
a  signal  to  be  given  him  before  a  train 
runs  him  down.  Sereno  v.  Delaware,  L. 
ct-  W.  R.  Co.  (1911)  129  N.  Y.  Supp. 
159. 

A  servant  at  work  on  a  track  in  such 
a  position  as  prevented  his  seeing  an 
approaching  train  had  a  right  to  expect 
that  the  engineer  of  the  approaching 
train,  upon  seeing  him,  would  give  him 
warning  thereof.  Albanese  v.  Central 
R.  Co.  (1904)  70  N.  J.  L.  241,  57  Atl. 
447. 

It  is  negligence  on  the  part  of  the 
foreman  of  a  bridge  gang  in  removing  a 
hand  car  from  the  track  suddenly  and 
without  warning  to  lift,  with  the  assist- 
ance of  part  of  the  members  of  the  gang, 
one  side  of  the  car  so  as  to  throw 
the  weight  thereof  over  onto  the  men 
assisting  him  on  the  other  side  of  the 
car.  Missouri,  K.  &  T.  R.  Co.  v.  Smith 
(1903)  31  Tex.  Civ.  App.  332,  72  S.  W. 
418. 

A  section  foreman  is  guilty  of  negli- 
gence in  setting  the  brakes  on  a  hand 
car  suddenly,  and  reducing  its  speed 
without  warning  from  about  12  to  3 
miles  an  hour.  Rickey  v.  Cleveland,  C. 
C.  &  St.  L.  R.  Co.  (1911)  47  Ind.  App. 
123,  93  N.  E.  1022. 

To  start  or  stop,  or  to  decrease  or 
increase  the  speed  of,  a.  train  or  car 
upon  which  employees  are  at  work,  sud- 
denly and  without  warning,  has  been 
held  to  be  negligence:  East  St.  Louis 
Connecting  R.  Co.  v.  Meeker  (1907) 
229  111.  98,  82  N.  E.  202;  Southern  In- 


diana R.  Co.  V.  Fine  (1904)  163  Ind. 
617,  72  N.  E.  589:  Phinney  v.  Illinois 
C.  R.  Co.  (1904)  122  Iowa,  488,  98  N. 
W.  358;  Cincinnati,  .V.  0.  &  T.  P.  R. 
Go.  V.  Evans  (1908)  129  Ky.  152,  110 
S.  W.  844;  Chesapeake  d  0.  R.  Co.  v. 
Nash  (1909)  137  Ky.  Iu2,  122  S.  W. 
509;  Bell  V.  Olole  Lumber  Co.  (1902) 
107  La.  725,  31  So.  994;  Williams  v.  W. 
R.  Pickering  Lumber  Co.  (1910)  125 
La.  1087,  136  Am.  St.  Rep.  365,  52  So. 
167;   Doss  v.  Missouri,  K.  &  T.  R.  Go. 

(1909)  135  Mo.  App.  643,  116  S.  W. 
458;  Whisenhant  v.  Southern  R.  Co. 
(1904)  137  N.  C.  349,  49  S.  E.  559; 
Voore    V.    Seaboard    Air    Line    R.    Co. 

(1910)  152  N.  C.  702,  68  S.  E.  210; 
Norman  v.  Southern  R.  Go.  (1907)  119 
Tenn.  401,  104  S.  W.  1088;  St.  Louis 
Southwestern  R.  Co.  v.  Pope  (1905)  98 
Tex.  535,  86  S.  W.  5;  St.  Louis  South- 
western R.  Co.  V.  Pope  (1906)  43  Tex. 
Civ.  App.  616,  97  S.  W.  534;  Galveston, 
H.  d  S.  A.  R.  Co.  V.  Cade  (1906)  — 
Tex.  Civ.  App.  — ,  93  S.  W.  124. 

The  risk  of  injury  from  a  sudden 
bump  or  jerk  in  the  management  of  a 
freight  train  is  not,  as  a  matter  of  law, 
assumed  by  a  brakeman  standing,  in 
obedience  to  orders,  upon  the  icy  roof 
of  a  car  in  such  train.  Texas  &  P.  R. 
Co.  V.  Behymer  (1903)  189  U.  S.  468, 
47  L.  ed.  905,  23  Sup.  Ct.  Rep.  622. 

In  the  following  cases  negligence  has 
been  predicated  of  the  acts  noted: 
Northern  P.  R.  Co.  v.  Mix  (1903)  57  C. 
C.  A.  592,  121  Fed.  476  (failure  of  train 
despatcher  to  send  notice  to  trains  ap- 
proaching on  same  track,  where  to 
meet)   Norfolk  &  TF.  R.  Co.  v.  Gardner 

(1908)  89  C.  C.  A.  114,  162  Fed.  114 
(running  train  backward  at  high  rate 
of  speed  at  night,  without  lights)  ;  To- 
ledo,   St.   L.    d    W.    R.    Co.   v.    Bartley 

(1909)  96  C.  C.  A.  570,  172  Fed.  82 
(movement  of  oars  without  warning)  ; 
Chicago  d  E.  I.  R.  Co.  v.  Kimmel 
(1906)  221  111.  547,  77  N.  E.  936,  af- 
firming judgment  (1905)  123  111.  App. 
382  (cars  moved  against  employee 
shoveling  coal )  ;  Illinois  C.  R.  Go.  v. 
Panebiango  (1907)  227  111.  170,  81  N. 
E.  53  (backing  ears  into  "camp"  cars)  ; 
Ft.  Wayne  d  W.  V.  Traction  Co.  v. 
Roudebush  (1909)  173  Ind.  66,  89  N.  E. 
369  (failure  to  warn  crew  of  one  car 
of  the  presence  of  another  car  on  same 
track)  ;  Chicago,  J.  d  L.  R.  Co.  v.  Cun- 
ningham (1903)  33  Ind.  App.  145,  69 
N.  E.  304  (backing  an  engine  without 
signals    or   warning     at     a    joint   in    a 
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switch  yard  where  servants  are  in  the  engine  wliile  asli  pan  was  beinfr  cleaiierl  i  ; 
habit  of  crossing  the  tracks)  ;  Illinois  Baldicin.  v.  Schenectady  R.  Co.  (1907) 
C.  R.  Co.  V.  Jones  (1904)  118  Ky.  158,  118  App.  Div.  441,  103  N.  V.  Supp.  5J4 
80  S.  W.  484  (starting  train  without  (failure  to  give  warning  of  change  of 
warning  while  trainman  is  trying  to  un-  running  time  of  train)  ;  Smith  v.  At- 
couple  certain  cars)  ;  Louisville  &  N.  R.  lanta  &  G.  Air  Line  R.  Co.  (1903)  132 
Co.\.Herndon(WO~i)  126  Ky.  589,  104  N.  C.  819,  44  S.  E.  663  (failure  to 
S.  W.  732  (kicking  cars  against  other  ring  bell  while  moving  engine  in  switch 
cars  between  which  servants  are  at  yard)  ;  Brown  v.  Southern  R.  Co. 
work);  Cincinnati,  X.  0.  &  T.  P.  R.  (1907)  144  N.  C.  634,  57  S.  E.  397 
do.  V.  Curd  (1905)  133  Ky.  138,  89  (failure  to  warn  servant  leveling  bal- 
S.  W.  140  (failure  to  give  warning  of  last,  of  approaching  train)  ;  Farris  v. 
dangerous  obstruction  on  track)  ;  Louis-  Southern  R.  Co.  (1909)  151  N.  C.  483, 
ville  d  N.  R.  Co.  v.  Schroader  (1908)  —  L.R.A.(N.S.)  — ,  66  S.  E.  457  (mak- 
—  Ky.  — ,  113  S.  W.  874  (failure  to  ing  flying  switches  at  points  where  em- 
keep  lookout  where  train  is  backed  at  ployees  are  accustomed,  with  the  com- 
place  where  employees  are  accustomed  pany's  knowledge,  to  cross  the  tracks)  ; 
to  be)  ;  Chesapeake  d  0.  R.  Co.  v.  Rich-  Snipes  v.  Gamp  Mfg.  Co.  (1910)  152 
ards  (1910)  —  Ky.  — ,  126  S.  W.  1105  N.  C.  42,  67  S.  .E.  27  (starting  train 
(failure  to  give  notice  of  approach  of  without  notice  to  employee  sitting  on 
train  to  men  on  hand  car)  ;  Southern  track)  ;  Ft.  Worth  d  R.  G.  R.  Co.  v. 
R.  Co.  V.  Otis  (1904)  25  Ky.  L.  Rep.  Bowen  (1902)  30  Tex.  Civ.  App.  14, 
1686,  78  S.  W.  480  (backing  cars  against  68  S.  W.  700  (car  backed  against  one  at 
others  without  warning)  ;  Cincinnati,  which  brakeman  was  at  work)  ;  Gulf  G. 
N.  0.  d  T.  P.  R.  Co.  V.  Eill  (1905)  28  d  S.  F.  R.  Co.  v.  Cooper  (1903)  33  Tex. 
Ky.  L.  Rep.  530,  89  S.  W.  523  (failure  Civ.  App.  319,  77  S.  W.  263  (engine 
to  give  reasonable  warning  of  the  ap-  backed  without  warning  against  brake- 
proach  of  a  train  to  a  place  where  the  man  adjusting  drawhead  on  car  to 
presence  of  employees  was  reasonably  which  engine  was  to  be  attached)  ;  In- 
to be  expected)  ;  Gason  v.  Covington  d  fernational  d  G.  N.  R.  Go.  v.  Jacois 
G.  Elev.  B.  d  Transfer  d  Bridge  Go.  (1904)  37  Tex.  Civ.  App.  390,  84  S.  W. 
(1906)  29  Ky.  L.  Rep.  352,  93  S.  W.  288  (failure  to  sound  whistle  at  curve)  ; 
19,  rehearing  denied  in  (1906)  30  Ky.  L.  Houston  d  T.  G.  R.  Go.  v.  Burnett 
Rep.  352,  98  S.  W.  304  (failure  to  give  (1908)  49  Tex.  Civ.  App.  244,  108  S. 
warning  of  approach  of  engine  to  place  W.  404  (failure  of  train  operatives  to 
where  employees  were  known  to  be  at  look  out  for  persons  on  track  at  place 
work)  ;  Bowes  v.  Neio  York,  N.  H.  d  where  they  are  accustomed  to  be)  ; 
H.  R.  Go.  (1902)  181  Mass.  89,  62  N.  e.  Atchison,  T.  d  S.  F.  R.  Go.  v.  Mills 
<)49  (moving  cars  without  warning  to  (1908)  49  Tex.  Civ.  App.  349,  108  S.  W. 
jnen  working  between  them)  ;  Dugan  480  (failure  to  prevent  engine  moving- 
v.  Boyne  City,  G.  d  A.  B.  Go.  (1909)  while  fireman  is  underneath)  ;  Gunninq- 
158  Mich.  450,  122  N.  W.  1094  (failure  ham  v.  Neal  (1908)  49  Tex.  Civ.  App. 
to  warn  conductor  of  presence  of  cars  on  613,  109  S.  W.  455  (backing  cars  with- 
track)  ;  Allen  v.  Wisconsin  G.  R.  Go.  out  signals  to  do  so,  contrary  to  cus- 
(1909)  107  Minn.  5,  119  N.  W.  423  torn;  Missowri,  K.  d  T.  R.  Co.  v.  Pen- 
( failure  to  give  notice  of  movement  of  neioell  (1908)  50  Tex.  Civ.  App.  451, 
train  about  which  servants  were  at  110  S.  W.  758  (moving  engine  without 
work)  ;  Black  v.  Missouri  P.  R.  Co.  warning)  ;  Texas  d  N.  0.  R.  Go.  v. 
(1903)  172  Mo.  177,  72  S.  W.  559  Walker  (1910)  —  Tex.  Civ.  App.  — , 
(starting  switch  engine  without  warn-  125  S.  W.  99  (moving  cars  between 
ing);  Ilintseman  v.  Missouri  P.  R.  Go.  which  servant  is  at  work ) . 
(1906)  199  Mo.  56,  94  S.  W.  973  (fail-  See  also  the  cases  cited  in  note  6, 
ure  to  sound  whistle  when  no  notice  infra.  Additional  cases  in  which  the 
is  paid  to  bell)  ;  Germanus  v.  Lehigh  facts  were  of  an  essentially  similar 
Valley  R.  Co.  (1907)  74  N.  J.  L.  662,  nature,  but  which  are  classified  under 
67  Atl.  79  (failure  to  warn  servant  en-  other  headings,  for  the  reason  that  the 
gaged  in  tamping  ties  of  danger  of  ap-  decisions  were  founded  upon  a  somewhat 
proaching  train)  ;  Lane  v.  New  York  G.  different  logical  conception,  are  cited  in 
d  M.  R.  R.  Co.  (1905)  107  App.  Div.  the  preceding  section  and  in  subtitle  C 
166,  94  N.  Y.  Supp.  988   (movement  of  of  this  chapter. 
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of  injury  from  the  operation  of  hoisting  appliances,'  or  from  heavy- 
bodies  which  are  thrown  from  one  place  to  another  as  a  detail  of  the 
work,*  or  from  heavy  substances  which  are  likely  to  fall  at  irregular 
intervals  through  the  action  of  gravitation,*  or  from  flying  fragments 
of  materials  handled  in  the  master's  establishment,*  or  from  a  sudden 


3  Negligence  is  inferable  from  the  ab- 
sence of  a  man  to  superintend  the  pla- 
cing of  the  coal  hutches  in  the  hoisting 
cage  of  a  mine,  and  the  want  of  a,  bell 
to  communicate  with  the  employee  who 
operated  the  hoisting  apparatus.  Mur- 
doch V.  Mackinnon  ( 1885 )  12  Sc.  Sess. 
Cas.  4th  series,  810. 

The  danger  of  striking  a  person  com- 
ing up  from  the  hold  of  a  vessel,  in 
swinging  barrels  into  the  hatchway,  re- 
quires, so  long  as  shipwrights  are  at 
work  in  that  part  of  the  hold,  and  their 
work  makes  it  necessary  for  them  to 
come  on  deck  through  the  hatch  into 
which  the  loading  is  going  on,  that 
means  should  be  taken  by  those  in 
charge  of  the  loading  to  ascertain  when 
someone  is  coming  up  the  ladder,  or 
that  someone  should  be  stationed  at 
such  a  place  near  the  hatch  that  those 
coming  up  may  be  properly  and  season- 
ably warned.  The  Pioneer  (1897)  78 
Fed.  600. 

It  is  negligence  to  start  suddenly  and 
without  warning  the  cage  from  the  floor 
of  the  mine  as  an  employee  was  putting 
a  loaded  car  upon  it.  Princeton  Goal 
d  Min.  Co.  V.  Roll  (1903)  162  Ind.  115, 
66  N.  E.  169.  See  also  Morgan  v.  /. 
W.  Robinson  Co.  (1910)  107  Cal.  695, 
107  Pac.  695  (movement  of  elevator 
without  warning). 

4  Where  it  is  essential  to  the  safety 
of  laborers,  whose  duties  in  the  loading 
of  a  ship  require  them  to  be  in  the  hold, 
that  a  "hatch-tender"  should  be  sta- 
tioned at  the  hatchway  to  warn  them 
when  bales  of  cotton  are  about  to  be 
thrown  into  the  hold,  it  is  the  duty  of 
the  company  to  supply  a  person  to  be 
stationed  at  the  hatchway  for  that  pur- 
pose. Cheeney  v.  Ocean  8.  8.  Go. 
(1893)  92  Ga.  726,  44  Am.  St.  Rep.  113, 
19  S.  E.  33 

An  employer  is  not,  as  matter  of  law, 
free  from  negligence  in  causing  the  bank 
of  earth  at  the  side  of  a  ditch  in  which 
an  employee  is  working  to  fall  by  prod- 
ding it  from  above,  without  giving  the 
employee  any  adequate  warning,  mere- 
ly telling  him  to  "look  out"  at  the  in- 


stant the  earth  falls.  Raynor  v.  Trolan 
(1897)  22  App.  Div.  107,  47  N.  Y. 
Supp.  897.  And  see  Fitegerald  v.  South- 
ern R.  Co.  (1906)  141  N.  C.  530,  6 
L.R.A.(N.S.)  337,  54  S.  E.  391  (throw- 
ing heavy  chunks  of  coal  from  car  to 
tender)  ;  Desautels  v.  Cloutier  (1905) 
189  Mass.  349,  1  L.E.A.(N.S.)  669,  109 
Am.  St.  Rep.  641,  75  N.  E.  703  (pick 
thrown  over  a  partition). 

B  An  inexperienced  employee  set  at 
work  with  a  pick  to  undermine  a  high 
embankment  of  earth  does  not,  as  mat- 
ter of  law,  by  continuing  the  work,  as- 
sume the  risk  attendant  upon  the  tem- 
porary absence  of  his  superintendent, 
although  he  knows  of  his  absence  and 
that  he  is  no  longer  watching  the  bank, 
since  he  has  the  right  to  assume  that 
the  superintendent  will  return  in  time 
to  warn  him  of  the  danger  of  the  bank's 
falling.  Lynch  v.  Allyti  (1893)  160 
Mass.  248,  35  N.  E.  550. 

An  employer  is  bound  to  station  a 
man  at  the  top  of  a  bank  which  is  being 
excavated,  where  there  is  danger  of  its 
falling,  so  as  to  give  the  workmen  a 
timely  warning.  Burlington  &  M. 
River  R.  Co.  v.  Crockett  ( 1886 )  19  Neb. 
138,  26  N.  W.  921. 

A  complaint  is  not  demurrable  which 
alleges  that,  while  plaintiflF  was  em- 
ployed in  defendant's  quarry,  defend- 
ant's superintendent  negligently  direct- 
ed another  laborer  to  work  at  a  point 
on  the  face  of  the  quarry  almost  direct- 
ly above  the  spot  where  plaintiff  was  at 
work,  without  warning  plaintiff  of  the 
danger,  and  that  such  laborer,  being 
ignorant  of  plaintiff's  position,  loosened 
a  large  rock,  which  rolled  down  and 
struck  plaintiff.  Augusta,  v.  Owens 
(1900)   111  Ga.  464,  36  S.  E.  830. 

6  The  owner  of  a  foundry  fails  to  per- 
form his  duty  to  provide  a  safe  system 
for  the  protection  of  his  employees 
where  he  makes  a  practice  of  breaking 
up  old  iron  by  dropping  on  it  a  heavy 
ball  of  iron,  the  fall  of  which  frequent- 
ly scatters  to  a  considerable  distance 
large  pieces  of  the  metal,  and  the  man 
in  charge  of  the  weight  merely  gives  a 
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rush  of  steam  into  a  boiler  where  the  servant  was  set  to  work/  or  from 
the  dangerously  high  pressure  of  steam  in  a  wooden  vessel,  into  which 
it  has  been  admitted  at  a  time  when  a  vent  which  should  have  been 
open  is  plugged  up,'  or  from  explosive  substances.*  !N"egligence  is 
predicable  where  no  proper  precautions  are  taken,  after  several  blasts 
have  been  set  off,  to  ascertain  whether  they  have  been  all  properly  ex- 
ploded, so  that  the  servants  might  be  warned  before  returning  to  their 
work,^"  or  from  the  presence  of  a  current  of  electricity  in  places  where 
the  servant  has  no  reason  to  expect  it.** 

Where  the  employer  has  adopted  a  system  for  the  purpose  of  qoti- 
fying  servants  of  the  approach  of  a  certain  kind  of  transitory  or  spo- 
radic danger,  it  is  plain  that  the  fact  of  the  servant's  having  relied  on 
the  receipt  of  the  customary  warning,  and  being  thus  induced  not  to 
keep  as  careful  a  watch  as  he  would  otherwise  have  kept,  constitutes  a 
specific  and  additional  reason  for  holding  the  master  liable  for  inju- 
ries which  may  result  from  the  omission  to  give  the  warning  on  some 
particular  occasion.** 


warning  shout,  without  taking  any  pre- 
cautions to  see  that  the  space  over 
which  the  metal  might  fly  is  clear. 
M'Ouire  v.  GaA.rns  (1890)  5  Sc.  Sess. 
Cas.  4th  series,  540. 

The  owner  of  a  mill  is  liable  for  an 
injury  to  an  employee  from  a  piece  of 
flying  steel  cut  by  steam  power,  al- 
though the  machine  was  a  perfect  one, 
where  the  cutting  of  steel  was  much 
more  dangerous  than  of  iron,  and  no  one 
was  employed  to  give  warning  when 
steel  was  being  cut,  although  the  fore- 
man had  usually  given  warning.  Ghoatc 
V.  Onta/rio  Rolling  Mill  Go.  (1900)  27 
Ont.  App.  Rep.  155.  See  also  §  998, 
ante. 

f  Kewanee  Boiler  Go.  v.  Erickson 
(1899)  181  111.  549,  54  N.  B.  1044,  af- 
firming (1898)   78  111.  App.  35. 

iGrowell  v.  Thomas  (1895)  90  Hun, 
193,  35  N.  Y.  Supp.  936. 

SGrinmldi  v.  Lane  (1901)  177  Mass. 
565,  59  N.  E.  451,  where  defendant's 
superintendent  did  not  warn  plaintiff  to 
go  away  to  a  safe  distance,  while  an  un- 
exploded  charge  of  dynamite  was  being 
unloaded  by  another  employee  with  an 
iron  spoon. 

lOKelley  v.  Galle  Go.  (1887)  7  Mont. 
70,  14  Pac.  633. 

11  It  is  negligence  to  turn  on  a  cur- 
rent of  electricity  at  an  unusually  early 
hour,  without  notifying  a  servant  who 


is  engaged  in  making  repairs.  Golorado 
Electric  Go.  v.  Luhiers  (1888)  11  Colo. 
505,  7  Am.  St.  Rep.  255,  19  Pac.  479. 

18  Where  employees  are  working  in 
such  a  position  that  the  sudden  tighten- 
ing of  a  cable  is  likely  to  injure  them 
if  they  are  not  on  their  guard,  the  fail- 
ure of  the  master's  vice  principal  to 
warn  them  in  accordance  with  a  custom 
established  by  himself,  that  the  cable  is 
about  to  be  tightened,  is  negligence  for 
the  consequence  of  which  the  master 
must  answer.  Richmond  Granite  Go.  v. 
Bailey  (1896)  92  Va.  554,  24  S.  E.  232. 

Where  the  work  of  one  employed  in 
a  saw-mill  to  remove  and  pile  in  the 
yard  lumber  as  fast  as  it  is  sawed  is 
such  as  to  bring  him  upon  a  part  of  a 
platform  frequently  made  dangerous  by 
the  descent  of  heavy  timbers  from  the 
saws  above,  with  great  velocity  and  at 
irregular  intervals,  it  is  negligence  for 
the  mill  owner,  who  had  adopted  a 
custom  of  warning  the  men  of  the 
coming  of  these  timbers  by  means  of  a 
signal,  to  omit  the  customary  and 
cautionary  signal.  Anderson  v.  North- 
ern Mill  Go.  (1890)  42  Minn.  424,  44 
N.  W.  315. 

Where  the  usual  signal  to  men  em- 
ployed in  a  train  yard  that  a  train  is 
coming  is  a  shout  by  one  of  the  men 
that  "the  cars  are  coming,"  and  this  is 
shown  by  the  evidence    to    have    been 
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An  employer  does  not  discharge  his  full  duty  of  keeping  a  place 
reasonably  safe,  by  giving  warnings  of  threatened  or  impending  dan- 


adopted  as  a  safer  signal  than  the 
blowing  of  a  whistle  or  the  ringing  of 
a  bell,  a  laborer  who  has  been  employed 
at  the  yard  for  several  weeks  and  knows 
what  signal  was  agreed  upon  cannot,  if 
struck  by  a  train,  recover  for  his  in- 
juries on  the  theory  that  the  failure  to 
sound  a  bell  or  whistle  was  negligence. 
Speed  V.  Atlantic  &  P.  R.  Co.  (1879) 
71  Mo   303. 

In  Anderson  v.  Ogden  Union  R.  & 
Depot  Co.  (1892)  8  Utah,  128,  30  Pac. 
305,  the  following  charge  was  held  cor- 
rect. "If  you  find  it  was  the  custom 
and  practice  of  the  defendant,  within 
and  for  a  period  previous  thereto,  to 
give  timely  warnings  to  the  employees 
at  such  times  only  as  earth  was  pushed 
down  the  bank,  or  when  there  was  dan- 
ger, and  not  at  other  times,  and  the 
plaintiff  knew  of  this  custom,  and  re- 
lied upon  it,  then  the  plaintiff  would 
have  a  right  to  have  expected  such 
warning  when  danger  was  imminent 
from  such  cause,  and  he  would  not  be 
expected  to  keep  so  constant  a  watch  to 
detect  danger,  or  so  high  a  degree  of 
care  to  avoid  it  as  he  otherwise  would 
be  required  to  do  at  this  time." 

In  Cincinnati,  N.  0.  £  T.  P.  R.  Go. 
V.  Barler  (1895)  17  Ky.  L.  Rep.  424, 
31  S.  W.  482,  the  court,  in  commenting 
on  the  evidence,  which  was  held  to 
justify  the  conclusion  that  the  plain- 
tiff's intestate,  not  being  warned  of  a 
train's  approach,  and  being  near  the 
track,  if  not  upon  it,  attempted,  in 
order  to  prevent  a  wreck,  to  remove 
certain  obstructions,  and  in  this  way 
was  killed,  owing  to  the  fact  that  the 
men  on  the  train  failed  to  see  him  until 
it  was  too  late  to  check  up,  said: 
"Warning  signals  bad  been  given  by 
this  very  train,  prior  to  that  time,  of 
its  approach  to  the  place  where  the 
work  was  being  done.  This  train  passed 
there  every  day,  and  knew  the  necessity 
of  giving  notice  of  its  approach,  for  the 
safety  of  the  train  and  those  on  board, 
if  not  for  the  safety  of  the  laborer.  The 
trainmen  evidently  believed  this  to  be 
their  duty,  and  the  deceased  had  the 
right  to  believe  it  would  be  performed, 
and,  when  hearing  the  alarm  signal,  in 
the  attempt  to  prevent  what  might  have 
resulted  in  a  wreck  of  the  train,  as 
well  as  loss  of  life,  lost  his  own  life; 


and  we  think  the  evidence  authorized  a 
recovery,  based  on  the  alleged  wilful 
neglect." 

It  is  a  breach  of  duty  on  the  part 
of  an  engineer  not  to  look  out  before 
starting  his  engine,  and  give  the  usual 
signals,  for  the  purpose  of  warning  any 
employee  who  may  be  working  on  the 
track.  Britton  v.  'Northern  P.  R.  Co. 
(1891)  47  Minn.  340,  50  N.  W.  231  (de- 
cision rendered  in  regard  to  an  acci- 
dent in  Wisconsin  where,  under  vVis. 
Anno.  Stat.  1889,  §  1816a,  a  railroad 
company  was  liable  for  the  negligence 
of  an  engineer). 

The  same  rule  is  applicable  where  the 
servant  injured  was  in  the  employ  of  a 
person  other  than  the  defendant. 
Thus,  the  employees  of  a  contractor  en- 
gaged, to  the  knowledge  of  a  railroad 
company,  in  the  grading  of  a  new  track 
alongside  the  main  track,  in  such  close 
proximity  as  to  be  liable  to  be  struck 
by  passing  trains,  are  not  bound  to 
keep  a  constant  lookout  for  approach- 
ing trains,  where  it  is  the  uniform  prac- 
tice of  those  operating  the  trains  to 
give  warning  of  their  approach..  Erick- 
son  V.  St.  Paul  &  D.  R.  Go.  (1889)  41 
Minn.  500,  5  L.R.A.  786,  43  N.  W.  332. 
The  court  said:  "Although  in  the  em- 
ployment of  a,  contractor,  and  not  of 
defendant,  the  plaintiff  was  lawfully  at 
work  along  defendant's  railroad,  with 
its  knowledge  and  by  its  authority.  The 
character  of  his  work  was  such  that, 
under  the  facts,  it  owed  him  the  duty 
of  active  vigilance  to  the  extent  of  giv- 
ing him  signals,  by  way  of  warning  of 
approaching  trains,  and  he  had  a  right 
to  rely  on  its  doing  this,  instead  of 
keeping  a  constant  lookout  for  himself, 
at  least  in  view  of  the  fact  that  the 
company  had  adopted  and  practised  the 
custom  of  giving  such  warnings,  and 
which  he  had  every  reason  to  suppose 
would  be  continued.  Had  plaintiflF  been 
employed  by  the  defendant  itself  to 
work  on  its  track,  there  probably  would 
have  been  no  question  raised  that  de- 
fendant would  have  owed  him  this  duty 
of  active  vigilance,  and  that  he  would 
have  had  the  right  to  become  engrossed 
in  his  work  to  such  an  extent  as  not  to 
notice  the  approach  of  trains,  and  to 
rely  upon  the  performance  by  the  de- 
fendant of  its  duty  to  give  him  signals 
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ger,  when  the  employee  charged  with  the  duty  of  giving  the  warnings 
is  so  engrossed  and  bnsy  with  his  other  duties  that  he  cannot  properly 
and  efSciently  give  the  necessary  warnings.^' 

Where  means  for  warning  the  servant  have  been  provided,  or  a 
Avarning  was  actually  given  by  some  employee  for  whose  acts  and 
omissions  the  master  was  responsible,  the  servant  is  entitled  to  recov- 
er if  the  warning  thus  conveyed  was  inadequate  to  secure  his  safety.^* 
But  a  master  is  not  in  fault  because  he  fails  to  communicate  a  fact 
which  is  immaterial  to  the  servant's  safety,  and  which,  if  he  had 
known  it,  would  not  have  affected  his  action.^' 

to  warn  him  of  the  fact.  But  it  can  person  of  ordinary  hearing,  considering 
malie  no  difference  in  principle  whether  the  distance  between  the  person  giving 
a  person  be  at  worl<  immediately  upon  the  warning  and  the  employee.  Missis- 
the  track  or  so  near  it  as  to  be  struck  sippi  Cotton  Oil  Go.  v.  Ellis  (1894)  72 
by  passing  trains.  Neither  does  this  Miss.  191,  17  So.  214. 
duty  depend,  as  appellant  seems  to  A  railway  company  which  knows  that 
claim,  upon  the  fact  that  the  person  is  a  large  number  of  its  employees  are  en- 
a  servant  of  the  company,  and  the  em-  gaged  in  work  requiring  them  to  cross 
ployees  running  the  trains  his  fellow  its  tracks,  and  that  there  is  a  blinding 
servants.  It  is  a  duty  growing  out  of  snow  storm  at  the  point  where  they  are 
the  fact  that  he  is  lawfully  working  working,  and  that  trains  pass  such  point 
there  under  the  authority  and  with  the  at  frequent  intervals,  is  required  to  give 
knowledge  of  the  company,  and  depends  such  men  something  more  than  the 
upon  the  general  principles  of  law  re-  usual  warning  given  by  an  approaching 
quiring  the  exercise  of  ordinary  care  engine.  Illinois  G.  R.  Co.  v.  Gilbert 
not  to  injure  another."  (1894)  51  111.  App.  404. 

A  servant,  especially  a  minor,  en-  The  blowing  of  a  whistle  by  the  engi- 
grossed  in  work,  has  a  right  to  rely  on  neer  of  a  railroad  train  50  yards  or 
customary  signals,  and  is  not  bound  to  more  before  reaching  the  place  where 
anticipate  negligence  on  the  master's  the  track  is  obscured  by  dense  smoke 
part  in  failing  to  give  them.  Fitzgerald  for  250  or  300  yards  is  not,  as  matter 
V.  International  Flax  Tmne  Co.  (1908)  of  law,  a  sufficient  exercise  of  care 
104  Minn.  138,  116  N.  W.  475.  toward    other    employees    who   may    be 

In  Lancaster  v.  Atchison,  T.  &  8.  F.    coming  on  the  track  from  the  opposite 
R.   Co.    (1910)    143   Mo.  App.   163,   127    direction.     Woodward  Iron  Co.  v.  Bern- 
S.  W.  607,  the  failure  to  give  the  usual    don  (1896)   114  Ala.  191,  21  So.  430. 
warning  of  approach  of  an  engine,  to  a        The  owner  of  an  iron  mill,  who  uses 
car  repairer,  was  held  to  be  negligence,    locomotives  to  shift  the  iron  from  place 

13  The  Pioneer  (1897)  78  Fed.  600.         to   place    in   the   mill   and   around   the 

14  A  railroad  company  in  whose  yards  yard,  cannot  be  said  to  have  done  his 
it  is  the  rule  to  give  warning  of  the  ap-  whole  duty  to  employees  in  sounding  a 
proach  of  an  engine  by  ringing  its  bell  whistle  when  the  locomotive  emerges 
does  not  perform  its  duty  toward  em-  from  the  building,  if  the  locomotive 
ployees,  where  the  bell  is  cracked  or  cannot  be  seen  from  the  outside  and 
otherwise  defective  so  that  it  does  not  other  whistles  are  constantly  sounded 
sound  loudly  enough  to  warn  persons  within  the  building.  Weiss  v.  Bethle- 
of  the  approach  of  the  engine  under  or-  liem  Iron  Co.  (1898)  31  C.  C.  A.  363, 
dinary  circumstances.     Northern  P.  R.    59  U.  S.  App.  627,  88  Fed.  23. 

Co.  V.  Krohne   ( 1898 )   29  C.  C.  A.  674,  15  A  verdict  for  the  servant,  based  on 

56  U.  S.  App.  593,  86  Fed.  230.  the  theory  that  the  defendant's  super- 

An  employer  who  undertakes  to  give  intendent  was  negligent  in  not  inform- 

his  employee  warning  of  the  approach  of  ing    him    that    an    unexploded    charge 

an  engine  and  cars  into  a  shed  where  the  which  he  was  ordered  to  drill  out  had 

the  latter  is  at  work  is  bound  to  give  a  wet  fuse,  cannot  be  sustained  where 

such   warning   as   may   be   heard   by   a  there  is  no  evidence  going  to  show  either 
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1113.  [209a]  Limits  of  this  duty. — Both  upon  principle  and  au- 
thority it  is  clear  that  a  master  cannot  be  deemed  culpable  on  the 
ground  of  an  omission  to  give  warning,  where  the  servant  already 
possesses  suificient  knowledge  of  the  conditions  to  enable  him  to  take 
appropriate  precautions  for  safeguarding  himself.'     Accordingly,  a 


that  it  was  more  dangerous  to  extract 
a  charge  which  had  failed  to  ignite  on 
account  of  the  wetness  of  the  fuse  than 
one  which  had  failed  to  ignite  owing  to 
one  of  the  several  causes  from  which 
such  an  occurrence  may  result,  or  that 
the  method  of  extracting  the  charge 
would  have  been  at  all  different  if  the 
nonexplosion  had  been  due  to  some 
other  cause  than  the  wetness  of  the 
fuse.  Henderson  v.  Williams  (1890) 
66  N.  H.  405,  23  Atl.  365. 

1  In  Greenwald  v.  Marqvette,  H.  &  0. 
R.  Co.  (1882)  49  Mich.  197,  13  N.  W. 
513,  the  liability  of  the  defendant  was 
denied  on  grounds  thus  stated:  "The 
defendants  can  fully  prove  that  decedent 
knew  that  the  locomotive  was  moving 
or  about  moving  back,  and  it  also 
shows  that  there  was  room  enough  for 
him  to  perform  his  duties  without  being 
hurt.  But  this  is  not  all.  The  order 
to  back  up  was  a  proper  one  beyond 
question ;  and  as  decedent  was  partici- 
pating in  the  operations  connected  with 
the  backing  up  of  the  locomotive  and 
knew  what  was  going  on  and  what  to 
expect,  he  does  not  seem  to  have  stood 
in  need  of  warning  by  bell  or  whistle." 
As  track  repairing  or  track  cleaning 
after  a  snow  storm  in  the  vicinity  of 
moving  trains  is  intrinsically  a  danger- 
ous occupation,  the  fair  presumption  is, 
not  only  that  men  who  engage  in  it  take 
the  risks  of  the  employment,  but  that 
they  are  competent  to  keep  themselves 
out  of  manifest  and  unnecessary  dan- 
ger. Hence,  representatives  of  a  rail- 
road company  have  the  right  to  assume 
that  one  of  a  gang  of  men  employed  to 
release  a  snow-bound  train  on  one  track 
will  not  place  himself  in  danger  of  be- 
ing struck  by  a  train  on  another  track 
7  feet  from  the  former.  Vye  v.  Penn- 
sylvania R.  Co.  (1896)  178  Pa.  134,  35 
Atl.  627.  The  court  in  this  case  also 
relied  on  the  consideration  that  it 
would,  under  the  circumstances,  have 
been  impracticable  for  the  division  su- 
perintendent to  iiave  communicated  any 
warning  in  regard  to  the  movements  of 
the  passing  train,  as  the  men  to  be  noti- 


fied  "might  have  moved  100  feet  or  a 
mile  in  ten  minutes." 

A  rule  of  a  railroad  company  requir- 
ing signals  to  be  given  by  the  foreman 
of  workmen  upon  its  track  when  any 
work  is  to  be  done  which  will  render 
its  track  unsafe,  or  impassable,  or  un- 
safe for  trains  at  their  usual  rate  of 
speed,  does  not  require  signals  to  be 
given  where  the  work  being  done  does 
not  render  the  track  impassable  or  dan- 
gerous, so  as  to  render  the  company 
liable  for  injuries  to  a  workman  who 
fails  to  clear  the  track  for  a  passing 
train,  and  who  is  acquainted  with  the 
usage  not  to  signal  approaching  trains 
or  slacken  their  speed,  but  that  the 
workmen  should  clear  the  track.  Aur- 
andt   V.    Chicago,    M.   cG   St.   P.   R.    Co. 

(1894)  90  Iowa,  617,  57  N.  W.  442. 
The  person  in  charge  of  a  switch  en- 
gine in  a  railroad  yard,  used  for  the 
purpose  of  moving  cars,  has  a  right 
to  act  on  the  belief  that  the  various 
employees  in  the  yard,  familiar  with 
the  continuously  recurring  movement  of 
the  cars,  will  take  reasonable  precau- 
tion against  their  approach;  particu- 
larly when  the  cars  are  moving  so  slow- 
ly that  ordinary  attention  on  their  part 
would  enable  them  to  avoid  them.  Aerfc- 
fets  V.  Humphreys  (1892)  145  U.  S.  418, 
36  L.  ed.  758,  12  Sup.  Ct.  Rep.  835. 

A  railroad  company  is  not  guilty  of 
negligence  towards  section  hands  who 
have  occasion  to  travel  by  a  hand  car 
when  it  runs  a  train  around  a,  curve  at 
the  rate  of  from  25  to  32  miles  an  hour. 
International  tC-   (?.   ff.  R.   Go.  v.  Arias 

(1895)  10  Tex.  Civ.  App.  190,  30  S.  W. 
446. 

No  action  can  be  maintained  where 
the  usual  signal  has  been  given  by  which 
the  approach  of  a  train  is  indicated,  and 
the  servant  is  familiar  with  that  signal. 
Henion  v.  TJeiv  York,  TV.  H.  £  H.  R.  Co. 
(1897)  25  C.  C.  A.  223,  51  U.  S.  App. 
157,  79  Fed.  903,  station  master  in- 
jured by  train) . 

Railroad  companies  do  not  owe  any 
duty  to  trainmen  to  place  signals  at 
snow   banks   along   their  tracks,   or  to 
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master  "is  not  required  to  keep  special  -watch  over  his  employee  and 
warn  him  of  common  dangers  to  which  he  may  be  subjected  in  the 


give  them  notice  by  whistle  or  bell  of 
the  approach  of  their  train  to  such 
banks.  They  assume  the  risks  arising 
from  the  existence  of  such  banks  just 
as  they  assume  the  risk  of  the  existence 
of  permanent  structures  which  they 
know  to  be  near  the  trade.  Brown  v. 
Chicago,  R.  I.  d  P.  R.  Go.  (1886)  69 
Iowa,  161,  28  N.  W.  487. 

The  failure  to  blow  the  whistle  of  the 
engine  attached  to  a  construction  train 
so  that  the  hands  thereon  could  prepare 
to  protect  themselves  against  the  sudden 
jerk  of  the  train  in  stopping  is  not  im- 
putable as  wilful  negligence,  where  they 
had  been  informed  by  the  boss  that  the 
train  would  stop  at  that  place,  and  knew 
where  the  train  was  before  and  at  the 
time  it  stopped.  Simmons  v.  Louisville 
d  N.  R.  Co.  (1892)  13  Ky.  L.  Rep.  941, 
18  S.  W.  1024. 

A  company  was  declared  not  guilty 
of  any  breach  of  duty  in  regard  to  noti- 
fying an  employee  of  the  approach  of  a 
train,  when  it  was  in  evidence  that  the 
engine  which  was  pushing  the  train 
in  question  up  an  incline  in  a  yard  had 
a  very  loud  exhaust  which  could  be 
heard  at  a  great  distance,  and  which, 
by  reason  of  its  singularity,  was  a  bet- 
ter signal  than  a  bell,  the  ringing  of 
which  was  almost  incessant,  owing  to 
the  constant  movements  of  the  engine 
about  the  yard  throughout  the  day,  and 
would  therefore  signify  very  little  at 
any  particular  moment.  Chesapeake  & 
0.  R.  Co.  V.  Lee  (1888)  84  Va.  642,  5 
S.  E.  579. 

The  starting  of  a  freight  train  unex- 
pectedly to  a  brakeman  on  the  top  of 
a  car  at  the  rear  end  of  a  train,  but  not 
suddenly,  violently,  or  negligently,  gives 
him  no  cause  of  action  for  injuries 
caused  by  his  being  thrown  from  the 
train  thereby.  Johnston  v.  Canadian 
P.  R.  Co.  (1892)  50  Fed.  886  (decided 
on  demurrer ) . 

In  Turner  v.  'Norfolk  &  W.  R.  Co. 
(1895)  40  W.  Va.  675,  22  S.  E.  83,  the 
court  implies  in  its  argument  (p.  689) 
that  a  railroad  company  has  discharged 
its  whole  duty  in  regard  to  the  pro- 
tection of  a  section  foreman  traveling 
on  a  hand  car,  when  it  has  expressly  in- 
structed him  to  be  on  the  lookout  for 
special  trains,  and,  as  a  matter  of  pre- 


caution,   to    flag    around    curves    and 
through  cuts. 

In  Perry  v.  Old  Colony  R.  Co.  (1895) 
164  Mass.  296,  41  N.  E.  289,  where  the 
plaintiff  was  injured  by  the  "blowing 
down"  of  a  locomotive  underneath  which 
he  was  working,  it  was  contended  that, 
when  the  foreman  sent  the  plaintiff  to 
do  the  job,  he  should  have  given  notice 
to  the  engineer  or  fireman  that  he  had 
been  sent.  But  the  court  said:  "Both 
the  engineer  and  iireman  knew  that 
someone  would  be  sent  by  the  foreman 
to  do  the  repair;  and  it  hardly  would 
seem  necessarj'  for  the  foreman  to  no- 
tify them  that  he  had  done  what,  in  the 
ordinary  course  of  things,  they  had 
every  reason  to  expect  he  would  do. 
There  was  nothing  to  show  that  there 
was  anything  unusual  about  the  job, 
or  manner  or  place  of  doing  it.  The 
place  was  dangerous,  but  the  plaintiff 
knew  that.  He  also  knew  that  the  en- 
gine would  have  to  be  blown  down  if 
a  check  was  ground  in,  and  that  that 
was  done  over  the  ashpit  as  commonly 
as  anywhere.  There  was  no  negligence 
on  the  part  of  the  foreman  in  failing 
to  notify  the  plaintiff  of  what  he  well 
imderstood  himself.  There  was  noth- 
ing to  show  that  it  was  customary, 
when  men  were  sent  to  grind  in  checks, 
to  notify  the  engineer  or  fireman,  or 
anybody  else,  of  the  fact,  and  that  they 
must  be  careful  about  blowing  down,  or 
that  it  had  ever  been  done  before,  or 
that  anything-  was  omitted  in  this  case 
on  which  the  men  habitually  relied  or 
had  a  right  to  rely.  There  was  testi- 
mony that  the  workmen  looked  out  for 
themselves,  as  they  needs  must  in  many 
things.  Some  details  a  foreman  may 
safely  ignore,  or  leave  to  the  men  over 
whom  he  has  charge.  We  discover  no 
evidence  of  negligence  on  the  part  of 
Noyes   [the  foreman]." 

In  Leonard  v.  Collins  (1877)  70  N. 
Y.  90,  it  was  held  that  where  a  servant 
injured  by  the  fall  of  a,  bank  of  earth 
sought  to  recover  on  the  theory  that  the 
master  failed  to  keep  his  promise  to 
warn  him  when  certain  work  rendering 
the  subsidence  of  the  bank  probable  was 
about  to  be  commenced,  it  was  error  to 
refuse  a  request  to  the  effect  that  the 
failure  of  the  defendant  to  keep  his 
promise  would  be  a  ground  of  recovery 
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performance  of  his  ordinary  duties."  ^    The  reluctance  of  the  courts 
to  allow  a  servant  to  recover  for  an  injury  due  to  such  a  danger  is 


if  the  servant  actually  looked  up  and 
saw  the  work  in  progress. 

In  McMakon  v.  Ida  Min.  Co.  (1898) 
101  Wis.  102,  76  N.  W.  1098,  first  ap- 
peal (1897)  95  Wis.  308,  60  Am.  St. 
Kep.  117,  70  N.  W.  478,  it  was  held 
that  the  failure  of  a  shift  hoss  of  a  mine 
to  inform  a  miner  ordered  to  go  to  blast- 
ing in  a  place  where  there  are  unexplod- 
ed  blasts,  as  to  the  exact  number  of  such 
blasts,  was  not  negligence,  where  he 
had  good  reason  to  believe  that  all  the 
unexploded  blasts  had  wires  protruding 
therefrom,  which  would  be  a  sufficient 
warning  to  the  miner.  Compare  also 
Houston  &  T.  C.  R.  Co.  v.  Strycharski 
(1894)  6  Tex.  Civ.  App.  555,  26  S.  W. 
253,  642   (for  facts  see  §  1126,  post). 

2  An  engineer  on  a  locomotive  is  not 
guilty  of  negligence  in  failing  to  stop 
the  train,  or  warn  of  danger  a  section 
hand  who  stands  in  a  safe  position,  sev- 
eral feet  from  the  track,  until  after 
the  engine  passes;  and  the  foreman  of 
a  gang  of  section  hands  is  under  no 
duty  to  warn  each  of  them  of  the  dan- 
ger from  each  passing  train,  where  they 
are  so  familiar  with  the  work  as  to  be 
presumably  capable  of  looking  out  for 
themselves,  and  there  is  no  unusual 
danger,  and  no  rule  exists  imposing 
upon  him  such  duty.  Ring  v.  Missouri 
P.  R.  Go.  (1892)  112  Mo.  220,  20  S. 
W.  436. 

A  railroad  company  is  not  negligent 
in  failing  to  place  danger  signals  to 
warn  members  of  a  bridge  gang  run- 
ning hand  cars  to  look  out  for  section 
men  at  work  on  the  track.  Brunell  v. 
Southern  P.  Co.  (1899)  34  Or.  256,  56 
Pac.  129. 

In  a  case  holding  that  the  mere  fact 
that  in  a  railroad  company's  private 
yard,  where  cars  are  loaded  and  un- 
loaded and  trains  made  up,  such  cars 
are  permitted  to  move  along  the  tracks 
unattended  by  a  brakeman,  cannot  be 
held  negligence,  as  matter  of  law,  as 
against  the  company's  servants  em- 
ployed in  such  yard,  the  court  said: 
"A  court  would  probably  be  justified 
in  declaring,  as  a  matter  of  law,  that 
it  was  negligence  in  a  railroad  com- 
pany to  permit  its  cars,  or  even  a 
single  car,  to  move  along  its  track  in 
a  public  place,  such  as  a  street  cross- 
ing, or,  perhaps,  at  its  passenger  depots, 


where  the  public  are  permitted  to  be 
upon  and  travel  across  its  tracks,  with- 
out having  someone  on  the  same  to 
control  its  movements;  but  the  ques- 
tion presented  by  this  case  is  an  en- 
tirely different  question.  The  cars 
which  were  permitted  to  go  along  its 
tracks  unattended  were  in  the  private 
yards  of  the  defendant,  where  no  per- 
sons were  expected  to  be  present,  except 
its  servants  and  agents,  many  of  whom 
were  present  solely  for  the  purpose  of 
moving  the  cars  on  the  tracks,  without 
being  upon  the  same  as  brakemen.  If 
it  was  negligence  to  permit  the  cars  to 
run  unattended  in  the  defendant's  yard, 
where  cars  are  loaded  and  unloaded  and 
moved  about  for  the  purpose  of  making 
up  trains,  such  negligence  is  not  so  ap- 
parent that  a  court  may  pronounce 
upon  it  as  a  matter  of  law.  At  most, 
it  might  be  a  fact  to  go  to  the  jury, 
upon  the  question  of  negligence."  Kel- 
ley  V.  Chicago,  31.  d  St.  P.  R.  Co. 
(1881)    53  Wis.  74,  9  N.  W.  816. 

A  railway  company  does  not  owe  yard 
employees  the  duty  of  notifying  them 
when  an  opening,  such  as  is  usual  and 
necessary  from  time  to  time  in  shifting 
cars  in  the  yard,  will  be  closed  up,  in- 
asmuch as  these  openings  are  not  left 
for  the  purpose  of  enabling  the  em- 
ployees to  cross  the  track.  PlunJcett  v. 
Central  R.  Co.  (1898)  105  Ga.  203,  30 
S.  E.  728. 

Whether  a  foreman  was  negligent  in 
not  notifying  a  switchman  that  a  switch 
bad  already  been  turned,  and  that  it 
was,  therefore,  unnecessary  for  him  to 
cross  the  track  to  tend  it,  depends  upon 
what  the  foreman  should  have  foreseen 
the  switchman  would  undertake  to  do 
if  he  was  not  informed  that  the  switch 
had  been  changed  to  the  required  posi- 
tion. Grant  v.  Union  P.  R.  Co.  (1891) 
45  Fed.  673. 

The  failure  to  have  a  servant  on  the 
rear  of  a  backing  train  to  give  warn- 
ing of  its  approach  to  a  street  crossing 
was  not  negligence  as  to  a  flagman  at 
the  crossing,  who  could  have  seen  the 
train  if  he  had  been  performing  his 
duty  to  keep  a  watch  for  approaching 
trains.  Coleman  v.  Pittsburg,  C.  C.  £ 
St.  L.  R.  Co.  (1901)  139  Ky.  559,  63 
S.   W.   39. 

There  is  no  necessity  of  a  signal  be- 
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especially  strong  in  cases  where  the  isolated  event  which  caused  the 
injury  occurred  during  the  work  of  constructing  or  repairing  a  part  of 
the  master's  plant.' 

It  is  sufficiently  manifest  that  some  of  the  applications  of  the  doc- 
trine exemplified  in  the  cases  just  cited,  when  considered  with  rela- 


ing  given  to  an  oflf-bearer  in  a  sawmill 
of  the  starting  of  the  saw  carriage, 
where  it  is  uniformly  started  as  soon  as 
the  hooks  are  removed  from  the  cants, 
and  the  carriage  has  been  so  operated 
hundreds  of  times  during  the  few  days 
he  has  worked  at  it.  Olsen  v.  North 
Pacific  Lumber  Co.  (1901)  106  Fed. 
298. 

A  master  is  not  bound  to  notify  a 
servant  working  near  a  trapdoor  on 
every  occasion  on  which  it  is  opened  for 
purposes  connected  with  the  ordinary 
routine  of  the  business.  Kupp  v.  Bum- 
mel  (1901)  199  Pa.  90,  48  Atl.  079. 
Compare  Young  v.  Miller  (1897)  167 
Mass.  224,  45  N.  E.  628,  holding  that  a 
master  owes  no  duty  to  give  a  servant 
who  knows  of  the  existence  of  a  trap 
door,  and  that  it  is  liable  to  be  open  at 
any  time,  notice  or  warning  that  it  is 
open  at  any  particular  time. 

In  North  Chicago  Boiling  Mill  Co.  v. 
Johnson  (1885)  114  111.  57,  29  N.  E. 
186,  the  servant's  nonanticipation  of 
the  event  which  injured  him  is  adverted 
to  as  one  of  the  elements  indicating  the 
existence  of  a  duty  to  give  warning. 

8  In  Porter  v.  Silver  Creek  d  M. 
Coal  Co.  (1893)  84  Wis.  418,  54  N.  W. 
1019,  the  majority  of  the  court  thus 
stated  their  reasons  for  refusing  to 
allow  the  servant  to  recover  for  injuries 
caused  by  the  sudden  tautening  of  a 
cable  in  a  chute,  the  jury  having  found 
that  there  was  no  negligence  on  the 
part  of  the  employee  in  control  of  the 
machinery:  "The  only  ground  upon 
which  such  negligence  can  be  claimed 
is  that  the  defendant  furnished  the 
plaintiff  an  unsafe  place  to  work,  and 
did  not  vparn  him  of  the  fact  that  the 
cable  was  in  the  chute  and  would  be 
lifted.  Had  the  machinery  of  the  dock 
been  in  regular  operation  handling  coal, 
and  had  this  lifting  of  the  cable  from 
the  chute  been  one  of  the  incidents  of 
such  operation,  regularly  or  occasional- 
Iv  recurring,  the  argument  would  be 
strong  that  negligence  could  be  predi- 
cated upon  the  failure  to  warn  a  new 
and    inexperienced    employee    of    such 


fact.  Such  however,  was  not  the 
situation.  The  docks,  structures,  and 
machinery  were  not  in  use.  They  were 
undergoing  repairs  and  rebuilding  made 
necessary  by  a  recent  storm.  The  situ- 
ation was  substantially  the  same  as  if 
they  were  in  process  of  erection.  Now, 
in  the  original  erection  of  buildings  or 
structures,  the  rule  that  the  master 
must  furnish  a  safe  place  to  work  can 
have  manifestly  very  limited  applica- 
tion. In  the  handling  of  building  ma- 
terials, the  adjusting  of  machinery,  and 
the  many  operations  that  are  continu- 
ally going  on  in  the  process  of  build- 
ing or  rebuilding,  dangers  constantly 
must  arise  against  which  no  foresight 
can  provide  or  warning  be  given.  A 
place  which  is  perfectly  safe  at  one 
moment  may  become  full  of  danger  the 
next  moment.  Were  the  employer  held 
to  the  duty  of  providing  at  all  times 
a,  safe  place  for  the  builder  to  work,  or 
of  warning  him  of  a  possible  future 
danger,  we  apprehend  few  would  under- 
take to  build  or  repair  any  structure. 
Such  a  rule  of  diligence  would  be  too 
grievous  to  be  borne."  Cassoday  and 
Orton,  JJ.,  dissented  on  the  ground 
that  the  plaintiff  was  directed  to  work 
in  a  place  of  imminent,  but  unforeseen, 
danger,  of  which  he  had  no  knowledge 
or  warning,  and  that  the  defendant,  as 
master,  was  bound  to  know  that  the 
engineer  was  liable  to  start  the  ma- 
chinery at  any  time  without  warning, 
and  thus  imperil  the  safety  and  life 
of  the  plaintiff.  The  conclusion  of  the 
majority  that  the  defendant  was,  as  a 
matter  of  law,  not  bound  to  anticipate 
such  an  accident  as  that  which  occurred 
seems  to  the  present  writer  an  unjustifi- 
able invasion  of  the  province  of  the  jury. 
The  standard  of  duty  is  doubtless  not 
so  high  when  repairs  are  going  on  (see 
§  924,  ante) ,  but  surely  it  is  going 
too  far  to  say  that  a  jury  could  not 
warrantably  find  a  master  negligent  in 
having  failed  to  make  suitable  arrange- 
ments for  obviating  such  an  accident 
as  the  one  which  occurred. 
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tion  to  the  facts  involved,  go  very  far  towards  reducing  the  obligations 
of  warning  to  a  mere  nullity.  The  process  of  nullification  may  be 
said  to  be  complete  in  those  decisions  ^Yhich  proceed  upon  the  broad 
ground  that  employers  cannot  be  required  to  warn  their  men  as  to 
every  transitory  risk,  where  the  only  thing  the  men  do  not  know  is 
the  precise  time  when  the  danger  Avill  supervene ;  *  nor  where  the 
actual  danger  which  caused  the  injury  was  due  to  a  transitory  occur- 
rence, of  such  a  nature  that  the  plaintiff  must  have  known  that  it 
would  probably  happen  from  time  to  tinie.^  The  conclusion  thus 
based  upon  the  transitory  and  obvious  character  of  the  risk  is  re- 
garded as  especially  appropriate  where  that  risk  is  essentially  incident 
to  the  very  work  which  the  servant  has  undertaken  to  do.® 


*In  McGann  v.  Kennedy  (1896)  167 
Mass.  23,  44  N.  E.  1055,  the  plaintiff 
was  at  worlc  upon  a  house  in  which  the 
defendant  was  making  some  changes. 
He  went  up  a  ladder,  stepped  through 
a  window,  and  then,  in  order  to  avoid 
a  man  who  was  working  behind  it, 
stepped  to  the  left  upon  a  joist  which 
had  been  sawed  nearly  through  for  a 
well-hole,  and  fell.  The  plaintiff  knew 
that  the  customary  way  to  make  well- 
holes  was  to  lay  the  joists  and  then  cut 
them  out,  and,  so  far  as  appears,  knew 
where  this  well-hole  would  be.  It 
would  be  seen  from  the  plaintiff's  tes- 
timony that  the  joist  had  been  cut  very 
recently.  Another  witness  stated,  with- 
out contradiction,  that  he  had  cut  it 
a  moment  before  the  accident,  and  had 
gone  to  get  an  ax  to  knock  the  joist 
out.  It  was  held  that  the  employer  was 
not  liable. 

^Flynn  v.  Campbell  (1893)  160 
Mass.  128,  35  N.  E.  453,  where  the 
plaintiff,  after  four  and  a  half  years  of 
experience  in  the  work  of  wheeling  coal 
from  a  coal-shed  to  a  fire  room,  was 
struck  in  the  foot  by  a  load  of  coal 
which  had  been  dumped  through  a 
hatchway  in  the  roof,  after  being  dis- 
charged from  a  lighter,  the  position  of 
which  could  easily  have  been  ascer- 
tained, and  whether  it  was  ready  to  un- 
load or  not. 

6  Hence,  an  employer  is  not  required 
in  formal  language  to  notify  an  em- 
ployee sent  into  a  room  in  which  a  fly- 
wheel has  exploded  to  clear  away  rub- 
bish, that  no  one  has  as  yet  examined 
the  room  to  see  that  nothing  is  likely 
to  fall  upon  him.  Under  such  circum- 
stances the  servant  has  no  right  to  as- 


sume that  he  is  not  the  first  to  be  sent 
into  the  room.  Kanz  v.  Page  (1897) 
168  Mass.  217,  46  N.  E.  620. 

In  Burns  v.  Matthews  (1895)  14G 
N.  Y.  386,  40  N.  E.  731,  the  court,  in 
denying  the  right  of  a  laborer  to  re- 
cover for  injuries  caused  by  the  callapse 
of  the  walls  of  a  trench,  said:  "Had 
the  foreman  known  that  the  walls  of 
the  trench  were  likely  to  give  way,  it 
doubtless  would  have  been  his  duty  to 
have  warned  Burns;  but  masters  are 
not  insurers  against  accidents,  and  they 
ought  not  to  have  extraordinary  and  un- 
expected burdens  imposed  upon  them. 
They  are  required  to  be  careful  and 
prudent,  and  to  exercise  the  care  and 
caution  over  the  men  in  their  employ 
that  careful  and  prudent  men  ordinarily 
exercise.  A  foreman,  having  fifty  men 
under  him,  cannot  be  expected  to  keep 
his  eye  constantly  upon  every  man  and 
see  that  he  does  not  step  into  a  place 
of  danger,  nor  can  he,  having  the  care 
of  so  many,  be  expected  momentarily 
to  think  of  every  danger  that  may  be- 
fall them.  Each  man  is  expected  to 
have  some  judgment  and  care  with 
reference  to  the  preservation  of  him- 
self from  danger,  and  of  necessity  much 
has  to  be  left  to  his  care  in  this  regard. 
Burns  was  not  set  at  work  upon  a 
dangerous  machine  about  which  he  had 
no  knowledge,  but  Instead  he  was  di- 
rected to  dig  a  trench  for  a  sewer.  He 
had  done  such  work  before,  and  so  far 
as  appears  was  a  man  of  reasonable 
intelligence,  and  must  have  known 
something  of  the  dangers  of  workinsj' 
in  deep  trenches  without  curbing.  He 
was  at  liberty  to  select  his  own  place 
to   work    in   the   trench,   and   he   might 
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The  somewliat  inconsistent  position  which  is  the  restilt  of  a  theory 
which  attributes  this  effect  to  the  servant's  knowledge  of  the  condi- 
tions is  avoided  by  denying,  as  some  courts  have  done,  that  the  mas- 
ter's duty  is  fulfilled,  where  the  only  warning  received  was  a  general 
notification  to  the  servant  to  be  on  his  guard,'  especially  where  the 
plaintiff  had  gone  to  work  after  the  notification  was  issued ;  *  or 
where  there  has  been  a  change  in  the  methods,  of  which  he  was  ig- 
norant, and  which  entailed  the  approach  of  danger  from  an  unex- 
pected quarter.'  Another  way  of  reaching  a  similar  conclusion  is 
also  indicated  by  a  decision  in  which  it  was  held  that  a  usage  which 
is  itself  an  evidence  of  a  want  of  due  care  cannot  be  utilized  as  a  de- 
fense.*" 

It  has  already  been  shown  that,  as  a  general  rule,  a  master  is  un- 
der no  obligation  to  take  steps  to  preserve  his  employees  from  the  con- 
sequences of  casualties  which  are  not  due  to  his  negligence.  See  § 
905,  ante.  One  exception  to  this  rule  is  that  a  court  would  probably 
decline  to  interfere  with  a  verdict  based  on  the  theory  that  it  is  cul- 
pable to  omit  to  warn  an  employee  when  some  sudden  catastrophe 
has  created  an  extra-hazardous  situation,  and  it  is  apparent  that  a 
timely  notification  would  have  enabled  him  to  escape.     But  it  is  ob- 

have  commenced  where  it  was  but  a  the  cars  when  the  train  was  being 
foot  deep.  He  knew  that  curbing  had  started,  and  is  subsequently  injured 
been  put  in  up  to  the  manhole,  and  by  being  thrown  off  a  car  by  the  sud- 
that  it  must  have  been  the  intention  of  den  impact  of  another  car  which  has 
the  foreman  to  curb  north  therefrom."  thus  been  run  down  against  the  one  on 
Other  decisions  bearing  upon  this  limi-  which  he  is  working,  it  is  for  the  jury 
tation  of  the  servant's  right  of  action  to  say  whether  the  master's  duty  of  in- 
will  be  found  in  §  1124,  note  2,  post.       struction     has     been     sufficiently     dis- 

TThe  Pioneer  (1897)  78  Fed.  600.  charged.  Fisher  v.  Delaware  £  E.  Ganal 
See  §  1112,  note  3,  ante.  Co.   (1893)    153  Pa.  379,  26  Atl.  18. 

A  railroad  employee  who  cannot  rea-        ^  The  Pioneer  (1897)   78  Fed.  GOO. 
sonably  protect  himself  by  watching  out        9  Houston  <&  T.  C.  R.  Go.  v.  Strychar- 
for  the  return  of  a  switch  engine  with   ski    (1896)    —   Tex.   Civ.   App.   — ,    35 
cars   attached  to  be   coupled  to   a   car    S.  W.  851. 

at  which  he  is  employed,  while  standing  10  Thus,  a  custom  of  moving  an  en- 
on  a  ladder  resting  upon  it,  is  entitled  gine  immediately  upon  the  covers  being 
to  some  warning  other  than  a  mere  gen-  placed  over  the  man-hole  after  taking 
eral  instruction  that  he  must  look  out  water,  leaving  the  fireman  to  get  down 
for  himself  when  the  cars  are  switched  over  the  coal  without  signal  to  him,  will 
against  it.  Bouston  d  T.  G.  R.  Go.  v.  not  relieve  the  railroad  company  from 
Strycharshi  (1896)  —  Tex.  Civ.  App.  liability  to  a  fireman  for  personal  in- 
— ,  35  S.  W.  851.  juries   while   getting    down,    occasioned 

When  a  minor  thirteen  years  of  age,  by  such  movement,  where  the  character, 
employed  to  pick  out  the  slate  from  quantity,  or  location  of  the  coal  was 
coal  cars  after  they  have  been  run  down  such  as  to  make  his  position  unusually 
an  incline  from  the  place  of  loading,  perilous,  or  where  the  engine  moved 
has  been  told  to  be  on  his  guard  when  more  suddenly  than  usual.  Knott  v. 
cars  are  being  run  down,  and  also  to  Duhuque  &  S.  G.  R.  Go.  (1892)  84  Iowa, 
be  on  his  guard  against  the  jerking  of   462,  51  N.  W.  57. 
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viously  a  condition  precedent  to  recovery  under  such  circumstances, 
that  the  master  should  be  proved  to  have  been  aware,  actually  or  con- 
structively, that  the  servant  was  in  such  a  position  as  to  be  exposed 
to  danger  by  the  catastrophe  in  question  (see  chapter  xliii.,  ante), 
and  that  it  would  have  been  possible  to  convey  the  warning  to  him 
with  sufficient  rapidity  to  enable  him  to  protect  himself." 

B.  Duty  to  fokmulate  rules  defining  the  manner  in  which 

THE   WOEK    IS    TO    BE    DONE. 

1114.  [210]  Generally.— It  has  been  judicially  recognized  that 
rules  for  the  conduct  of  a  business  are  prescribed  both  for  the  purpose 
of  increasing  the  economic  efficiency  of  the  various  instrumentalities 
which  are  brought  into  use,  and  for  the  purpoce  of  lessening  the  risks 
which  the  servants  will  have  to  incur.  ^  The  law,  however,  takes  no 
account  of  the  financial  aspects  of  an  employer's  arrangements. 
From  a  juridical  standpoint  those  arrangements  are  material  only  in 
60  far  as  they  may  affect  the  safety  of  others,  and  the  persons  who 
are  most  directly  and  vitally  interested  in  the  manner  in  which  an 
industrial  concern  is  carried  on  by  its  proprietor  are  necessarily 
those  who  assist  him  in  his  enterprise.  The  rationale  of  the  obliga- 
tions which  arise  out  of  this  situation  is  not  far  to  seek. 

However  experienced  and  careful  servants  may  be,  a  master  is 
clearly  not  justified  in  conducting  a  complicated  business  on  a  system 
which  assumes  them  to  be  capable  of  selecting,  upon  each  and  every 
occasion,  that  particular  course  of  action  which  is  the  safest  both  for 
themselves  and  for  their  fellow  employees.  In  the  very  nature  of  the 
•case,  many  of  the  elements  of  the  problems  involved  in  the  process  of 
making  a  choice  between  alternative  methods  of  work  at  any  given 
time  and  place  must  be  unknown  to  persons  whose  range  of  view  is 
necessarily  limited  to  their  own  immediate  environment.     Some  of 

H  The  case  cannot  be  submitted  to  the  time  to  escape ;  that  the  immediate  su- 

jury  on  the  issue  that  the  servant  was  perior   of  the   injured  servant  was   the 

not  warned  of  a  discovered  peril,  where  only    person    who    was    aware    that    he 

the  evidence  is  that  he  was  injured  in  was  in  the  building,  but  that  he  could 

jumping,  when  a  fire  broke  out,  from  a  have  been  notified  of  the  fire  if  his  pres- 

window  on  the  third  floor  of  a  build-  ence    had   been   known.      Harnisohel   v. 

ing  in  which  he  had,  at  the  request  of  Texas  Drug   Co.    (1901)    26   Tex.   Civ. 

«,  superior   employee,   remained   during  App.  1,  61  S.  W.  419. 

the  dinner  hour,  at  which  time  he  and  i  Sutherland   v.    Troy    &    B.    R.    Co. 

other   employees   were   usually   absent;  (1891)   125  N.  Y.  737,  26  N.  E.  609. 

that    a    fire    suddenly    broke"  out    and  See  note  to  Ahem  v.  Amoakeag  Mfg. 

spread  with  such  rapidity  that  the  em-  Co.  21  L.E.A.(N.S.)  89. 
ployees  on  the  first  floor  had  only  just 
M.  &  S.  Vol.  III.— 185. 


2946 


MASTER  AND  SERVANT. 


[chap,  xlviii. 


the  perils  produced  by  unavoidable  ignorance  may  doubtless  be  ob- 
viated by  properly  instructing  the  servants.  But  even  after  the  very 
fullest  information  of  vyhich  the  circumstances  admit  has  been  im- 
parted to  them,  there  will,  in  many  lines  of  business,  remain  a  re- 
siduum of  situations  which  can  be  rendered  safe  for  them  only  by  the 
issuance  of  peremptory  directions  which  leave  nothing  to  their  own 
discretion,  and  require  them  to  do  certain  work  in  a  specified  man- 
ner.'* Wherever,  therefore,  the  master  should,  as  a  reasonably  pru- 
dent man,  see  that  there  is  a  probability  of  injury  to  some  individual 
servant  or  to  some  class  of  servants,  if  they  and  their  fellow  employees 
are  left  to  regulate  their  actions  according  to  their  own  ideas  of  what 
is  proper,  he  is  charged  with  the  obligation  of  protecting  them,  as  far 
as  possible,  both  by  prescribing  the  lines  upon  which  the  ordinary  rou- 
tine of  their  work  shall  be  conducted,  and  by  declaring  what  precau- 
tions shall  be  taken  by  them  to  minimize  the  danger  arising  from  spe- 
cial emergencies.^  The  duty  upon  which  the  responsibility  of  the  mas- 


l»  The  measure  of  the  master's  duty 
to  the  servant,  in  respect  to  affirmative 
action  for  his  safety,  depends  upon  the 
extent  to  vphich  he  is  allowed  oppor- 
tunity, and  has  the  means  or  power,  for 
his  own  protection.  Jackson  v.  Wheel- 
ing Terminal  R.  Go.  (1900)  65  W.  Va. 
415,  64  S.  E.  450. 

2  The  language  used  by  the  courts  in 
referring  to  the  obligation  to  promul- 
gate rules  is  sufficiently  illustrated  by 
the  following  extracts.  Other  passages 
of  a  similar  tenor  will  be  found  in  the 
quotations  from  cases  dealing  with  spe- 
cial   points    to   be   hereafter    discussed. 

"It  is  settled  doctrine  that  a  railroad 
company  is  bound  to  guard  its  em- 
ployees against  negligence  ,of  coem- 
ployees,  so  far  as  it  can,  by  the  enact- 
ment and  promulgation  of  reasonable 
rules  in  the  management  of  its  busi- 
ness." Atel  V.  Delaware  d  E.  Canal 
Co.  (1891)  128  N.  Y.  662,  28  N.  E.  663. 

It  is  the  master's  duty  "to  make  and 
promulgate  sufficient  rules  and  regula- 
tions for  the  conduct  of  the  business 
in  its  ordinary  run,  and  for  any  extraor- 
dinary occasions  that  may  be  reason- 
ably anticipated."  Slater  v.  Jewett 
(1881)    85  N.  Y.  73,  39  Am.  Rep.  627. 

"When  a  railroad  company's  employ- 
ees are  known  to  be  doing  their  work 
in  a  reckless  and  dangerous  manner,  it 
is  the  duty  of  the  company  [master]  to 
change  the  manner  of  operation  by  some 
regulation    or    rule."      Doing    v.    ^eic 


York,  0.  &  W.  iS.  Go.  (1897)  151  N.  Y. 
579,  45  N.  E.  1028.  "The  intestate, 
upon  entering  the  defendant's  employ, 
assumed  and  assented  to  the  ordinary 
risks  incident  to  the  service.  But  em- 
ployers cannot  avail  themselves  of  this 
assent  uless  they  take  reasonable  pre- 
cautions to  insure  the  servant's  safety 
while  in  the  performance  of  his  duties, 
and  there  can  be  no  exemption  from  lia- 
bility for  injuries  sustained  by  a  serv- 
ant when  such  injuries  are  traced  to  the 
employer's  failure  to  take  such  precau- 
tions. Within  the  operation  of  this 
principle  a  corporation  is  bound  to 
carry  on  its  business  under  a  proper 
system  and  under  reasonable  rules  and 
regulations,  and  if,  through  a  failure 
to  establish  such,  a  servant  is  injured, 
the  corporation  is  liable."  Ford,  v.  hake 
Shore  &  M.  8.  R.  Go.  (1891)  124  N. 
Y.  493,  12  L.E.A.  454,  26  N.  E.  1101. 

In  Reagan  v.  St.  Louis,  K.  d  N.  W. 
R.  Co.  (1887)  93  Mo.  348,  3  Am.  St. 
Rep.  542,  6  S.  W.  371,  the  court  cited 
with  approval  the  following  passage 
from  the  treatise  of  Shearman  &  Red- 
field  on  Negligence,  §  93:  "One  who 
employs  servants  in  complex  and  dan- 
gerous business  ought  to  prescribe  rules 
sufficient  for  its  orderly  and  safe  man- 
agement. His  failure  to  do  so  is  a  per- 
sonal negligence,  for  the  consequences 
of  which  he  is  liable  to  his  servants." 

The  same  statement  is  also  adopted  as 
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ter  in  this  regard  is  predicated  is,  therefore,  one  particular  branch  of 
the  general  duty  of  the  master  not  to  be  expose  his  servants  to  extraor- 
dinary dangers.'  See  chapter  xxxiv.,  subtitle  B.  The  adoption  and 
maintenance  of  defective  or  imperfect  rules  are  manifestly  as  much 
negligence  as  the  entire  failure  to  establish  any  rules.*  Where  an 
employer  knows,  or  ought  to  know,  that  a  certain  rule  is  inefficient, 
either  because  it  is  not  calculated  to  furnish  proper  protection,  or  be- 
cause it  is  habitually  disregarded  by  employees,  it  becomes  his  duty 
to  adopt  such  other  additional  regulations  as  will  secure  the  safety  of 


correct  in  Richlands  Iron  Co.  v.  El- 
kins    (1893)    90  Va.  249,  17  S.  E.  890. 

The  subjoined  statement  of  the  gen- 
eral rule  by  another  textwriter  has 
been  adopted  in  Texas  &  N.  0.  R.  Co. 
V.  Echols  (1894)  87  Tex.  339,  27  S.  W. 
60,  28  S.  W.  517-  "If  a  master  is  en- 
gaged in  a  complex  business  that  re- 
quires definite  regulations  for  the  safety 
and  protection  of  his  employees,  a,  fail- 
ure to  adopt  proper  rules,  as  well  as 
laxity  in  their  enforcement,  is  negli- 
gence per  se,  and  the  establishment  of 
defective  or  improper  rules  is  such  neg- 
ligence as  renders  the  master  responsi- 
ble for  all  injuries  resulting  therefrom." 
Wood,  Mast.  &  S.  §  403;  3  Wood, 
Railway  Law,  §  382. 

A  master  is  bound  to  "make  and  pro- 
mulgate proper  rules  for  the  government 
of  his  servants  and  business,  when- 
ever it  is  so  large  or  complicated  as  to 
make  his  personal  supervision  impracti- 
cable." Murphy  v.  Hughes  (1898)  1 
Penn.   (Del.)   250,  40  Atl.  187. 

"Without  such  regulations  their  em- 
ployees would  be  at  the  mercy  of  others 
[coemployees]  whom  they  had  no  elec- 
tion in  employing,  or  over  whose  actions 
they  have  no  control."  Pittsburg,  Ft. 
W.  £  C.  B.  Co.  V.  Powers  (1874)  74 
111.   341. 

"The  rule  is  well  settled  that  it  is  the 
duty  of  all  persons  and  corporations 
having  many  men  in  their  employ  in 
the  same  business  to  make  and  pro- 
mulgate rules  which,  if  observed,  will 
afford  protection  to  the  employees.  This 
is  the  more  necessary  where  the  man- 
ner of  doing  business  is  such  that  the 
danger  or  safety  of  an  employee  at  any 
given  time  depends  upon  the  way  in 
which  some  other  employee  is  engaged 
at  the  same  time.  In  such  a  case,  where 
the  action  of  one  employee  may  make 


that  dangerous  which,  if  he  took  no 
action,  would  be  safe,  it  is  undoubtedly 
the  duty  of  the  common  employer  to 
make  such  rules  as  will  enable  the  per- 
son whose  safety  is  put  at  risk,  to  be  ad- 
vised of  the  danger  and  to  avoid  it." 
Eastwood  V.  Retsof  Min.  Co.  (1895) 
86  Hun,  91,  34  N.  Y.  Supp.  196 

When  the  master  sees  one  servant  so 
doing  his  work  as  to  occasion  danger 
to  another  servant,  it  is  his  duty  to 
intervene  immediately  and  direct  that 
the  work  be  done  properly.  O'Brien  v. 
Bujfalo  Furnace  Co.  (1905)  183  N.  Y. 
317,  76  N.  E.  161.  See  also  Sipes  v. 
Puget  Sound  Electric  R.  Co.  (1909)  54 
Wash.  47,  102  Pac.  1057;  Oilboume  v. 
Oregon  Short  Line  R.  Co.  (1911)  — 
Utah,  — ,  114  Pac.  532. 

^Yeates  v.  Illinois  C.  R.  Co.  (1909) 
241  111.  205,  89  N.  E.  338;  Polaski  v. 
Pittsburgh  Coal  Dock  Co.  (1908)  134 
Wis.  259,  14  L.R.A.(N.S.)  952,  114 
N.  W.  437;  Reagan  v.  St.  Louis,  K.  & 
N.  W.  R.  Co.  (1887)  93  Mo.  348,  3 
Am.  St.  Rep.  542,  6  S.  W.  371. 

In  a  case  in  which  the  absence  of 
regulations  was  held  to  raise  for  the 
jury  the  question  whether  the  master 
was  guilty  of  negligence,  the  court  re- 
marked, arguendo :  "It  is  the  duty  of 
the  master  having  control  of  the  times, 
places,  and  conditions  under  which  the 
servant  is  required  to  labor,  to  guard 
him  against  probable  danger  in  all  cases 
in  which  that  may  be  done  by  the  exer- 
cise of  reasonable  caution."  McGovern 
V.  Central  Vermont  R.  Co.  (1890)  123 
N.  Y.  280,  25  N.  E.  373. 

i  Texas  &  N.  0.  R.  Co.  v.  Echols 
(1894)  87  Tex.  339,  27  S.  W.  60,  28  S. 
W.  517.  And  see  Huggins  v.  Southern 
R.  Co.  (1909)  159  Ala.  189,  49  So.  299 
(master  made  no  provision  for  comply- 
ing with  rules) . 
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the  servant  concerned.^  Negligence  is  predicable  of  his  failure  to 
see  that  a  rule  which  was  adequate  for  the  protection  of  the  servants 
was  properly  carried  out.®  (See  §  1120,  post.)  The  test  of  the  suf- 
ficiency of  a  rule  is  that  it  shall  be  reasonably  well  calculated  to  se- 
cure the  safety  of  the  employees  if  it  is  faithfully  obeyed/  or  that 
it  protects  the  servant,  as  far  as  reasonably  can  be  done,  against  the 
hazard  of  the  negligence  of  eoemployees ; '  or  that,  if  faithfully  and 
carefully  observed,  it  will  give  reasonable  protection  to  the  employee 
concerned ;  ®  or  that  it  constitutes  a  safeguard  upon  which  a  person  of 
ordinary  prudence  may  rely,  as  affording  reasonable  protection 
against  the  danger  to  which  the  workman  was  exposed  in  the  particu- 
lar case.^" 

One  of  the  tests  of  the  sufficiency  of  the  rules  adopted  by  a  master 
for  the  government  of  his  servants  and  his  business  is  that  they  have 
been  in  force  for  a  considerable  length  of  time  and  have  accomplished 
the  purpose  contemplated.^^ 

The  presumption  of  law  is  in  favor  of  the  sufficiency  of  the  rules 
adopted  by  a  master  for  the  government  of  his  servants  and  business, 
as  bearing  upon  the  question  of  negligence  of  the  master  rendering 
him  liable  for  injury  to  a  servant.'"'  Unless  those  rules  are  shovni  to 
be  "palpably  unreasonable,  or  clearly  insufficient,"  the  master  ought 
not  to  be  charged  with  negligence  on  account  of  their  adoption  and 
use.'' 

^  Fordyce  v.  Brvney  (1893)  58  Ark.  ^  Ahel  v.  Delaware  d>  H.  Canal  Co. 
206,  24  S.  W.  250.  (1886)   103  N.  Y.  581,  57  Am.  Rep.  773, 

6  See  St.  Louis,  A.  d  T.  R.  Co.  V.  Trip-    9   N.    E.    325;    Davis   v.   Staten   Island 
lett     (1891)     54    Ark.    289,    11    L.R.A.    Rapid   Transit   R.    Co.    (1896)    1   App. 
773,  15  S.  W.  831,  16  S.  W.  266;  Brooh-    Div.  178,  37  N.  Y.  Supp.  157. 
side    Goal    Min.    Co.    v.    Dolph    (1902)         ^^  Fordyce  v.  Briney    (1893)   58  Ark. 
101  111.  App.  169.  206,  24  S.  W.  250. 

1  Hannibal  &  St.  J.  R.  Co.  v.  Kana-  ^''■Murphy  v.  Hughes  (1898)  1  Penn. 
ley  (1888)  39  Kan.  1,  17  Pac.  324.  (Del.)  250,  40  Atl.  187  (in  charge  to 
For  similar  expressions,  see  Warn  v.  jury)  ;  Rex  v.  Pullman's  Palace  Car 
New  York  C.  &  H.  R.  R.  Co.  (1894)  Co.  (1897)  2  Marv.  (Del.)  337,  43  Atl. 
80  Hun,  71,  29  N.  Y.  Supp.  897 ;  246.  Compare  note  13,  infra. 
Texas  &  P.  R.  Go.  v.  French  (1893)  ^^  Murphy  v.  Hughes  (1898)  1  Penn. 
—  Tex.  Civ.  App.  — ,  22  S.  W.  866;  (Del.)  250,  40  Atl.  187  (in  charge  to 
Evansville    &    T.   H.    R.    Co.    v.    Tohill   jury). 

(1895)    143  Ind.   60,  41  N.  E.  709,  42        Whittle  Rock  &  M.  R.  Co.  v.  Barry 
N.  E.  352.  (1898)     43    L.R.A.    349,    28    C.    C.    A. 

A  rule  easily  followed  by  servants,  644,  56  U.  S.  App.  37,  84  Fed.  944,  hold- 
and,  when  followed,  securing  safety  to  ing  that  rules  of  a  railroad  company, 
coservants,  is  a  reasonable  compliance  based  upon  the  wisdom  and  experience 
with  the  duty  owing  by  tlie  company  of  many  years  of  railroad  operations, 
to  them.  Niles  v.  New  York  C.  &  H.  which  do  not  provide  for  warning  the 
R.  R.  Co.  (1897)  14  App.  Div.  70,  43  employees  upon  special  or  extra  trains 
N.  Y.  Supp.  751.  of  the  movements  and  whereabouts   of 

8  Alel  V.  Delaware  &  H.  Canal  Co.  other  locomotives  liable  to  meet  or  be 
(1891)   128  N.  Y.  662,  28  N.  E.  663.  overtaken  by  the  special  or  extra  trains. 
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That  the  risks  arising  from  a  defective  system  are  prima  facie  not 
among  those  asstimed  is  a  necessary  consequence  of  predicating  a  duty 
to  put  in  force  and  maintain  a  safe  system.^*  See  §  894,  ante.  But 
the  presumption  thus  entertained  in  the  servant's  favor  is,  of  course, 
overcome  by  evidence  showing  that  the  servant  v?ent  on  working  with 
a  full  comprehension  of  the  hazards  to  which  the  master's  system  ex- 
posed him.  See  chapter  l.  Since,  however,  rules  are  merely  a 
formal  statement  of  certain  arrangements  which  the  master  intends 
to  conform  to  himself,  and  which  he  expects  his  servants  to  conform 
to  also,  the  mere  fact  that  the  servant  knew  that  no  proper  rules  had 
been  promulgated  on  a  given  instance  will  not  prevent  a  recovery,  if 
the  arrangements  themselves  were  such  as  to  indicate  a  lack  of  due 
care." 

1115.  [211]  Limits  of  the  duty  to  promulgate  rules. —  The  extent 
and  quality  of  the  obligation  of  the  master  to  make  rules  for  the 
guidance  of  his  servants  will  be  more  clearly  understood  if  we  ad- 
vert to  the  decisions  in  which  the  language  used  has  a  special  rela- 
tion to  the  limits  of  that  obligation.  On  the  one  hand  we  find  in  the 
cases  such  positive  forms  of  statement  as  these:  That  the  law  im- 
poses the  duty  of  making  and  enforcing  reasonable  rules  and  regu- 
lations, in  so  far  as  that  is  reasonable  and  practicable ;  ^  and  that  the 
master  in  "making  rules  for  the  government  of  his  employees  is 

are  not  unreasonable,  and  the  operation  argued  by  the  defendant's  counsel  that 

of  a  railroad  in  accordance  therewith  ia  the  plaintiflf  took  the  risk  of  defects  in 

not  negligence.  the  defendant's  system  of  running  trains 

14  "The  rule  that  the  servant  takes  the  by  telegraphic  orders ;  but  the  court 
risks  of  the  business  is  subject  to  the  said:  "There  are  cases  where  such  an 
qualification  that  the  master  must  ex-  argument  might  apply,  but  I  am  not 
ercise  reasonable  care  to  guard  the  serv-  aware  of  any  principle  which  releases 
ant,  while  engaged  in  his  duties,  from  the  master  from  liability  to  an  em- 
unnecessary  hazards,  including  hazards  ployee  who  has  been  injured  by  the 
from  negligence  of  coemployees.  In  very  act  of  his  employer,  or  by  the 
the  business  of  a  railroad  this  duty  is  omission,  on  its  part,  to  provide  rules 
especially  important  in  view  of  the  dan-  which,  faithfully  carried  out,  would 
gers  of  the  employment,  and  the  serious  insure  safety.  There  was  no  such  bar- 
consequence  likely  to  ensue  from  the  gain  between  the  parties,  and  public 
negligence  of  coemployees."  ATjel  v.  policy  forbids  that  one  should  be  ira- 
Delaioare  &  H.  Canal  Go.  (1891)  128  plied."  Compare  Wild  v.  Oregon  Short 
N.  Y.  662,  28  N.  E.  663.  Line  &  V.  N.  R.  Co.   (1891)  21  Or.  159, 

15  Texas  &  P.  R.  Co.  v.  Eberheart  27  Pac.  954 ;  Ford  v.  Lake  Shore  <& 
(1897)  91  Tex.  321,  43  S.  W.  510,  af-  M.  8.  R.  Go.  (1891)  124  N.  Y.  493,  12 
firming  —  Tex.  Civ.  App.  — ,  40  S.  W.  L.R.A.  454,  26  N.  E.  1101. 

1060   ( instruction  held  erroneous  which        1  Doing  v.  New  York,  0.  &  W.  R.  Co. 

declared,     without     qualification,     that  (1897)    151  N.  Y.  579,  45  N.  E.  1028; 

the    servant    could    not    recover    if    he  Ryan  v.  Delaware  &  H.  Go.   (1906)   114 

knew  of  the  master's  failure  to  estab-  App.  Div.  268,  99  N.  Y.  Supp.  794,  af- 

lish  suitable  rules).  firmed  in  (1907)   188  N.  Y.  559,  80  N. 

In  Sheehan  v.  Neiv  York  O.  &  E.  R.  B.  1119. 
R.   Co.    (1883)    91   N.   Y.    332,    it  was 
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bound  to  use  ordinary  care,  and  to  anticipate  and  guard  against  such 
accidents  and  casualities  as  may  reasonably  be  foreseen  by  its  man- 
agers exercising  such  ordinary  care."  * 

The  same  or  similar  conceptions  are  also  expressed  by  negative 
forms  of  phraseology  such  as  these:  That  an  employer  is  only 
bound  to  use  ordinary  care  in  formulating  rules,  and  it  is  not  reason- 
able to  proceed  upon  the  assumption  that  every  injury  to  an  employee 
can  be  giiarded  against  and  prevented  by  making  such  rules,  and  that 
it  is  the  duty  of  the  employer  to  anticipate  and  guard  against,  by  rules 
or  otherwise,  only  such  accidents  and  casualties  as  might  reasonably 
be  foreseen  by  him  in  the  exercise  of  ordinary  prudence  and  care ; ' 
that  the  failure  to  adopt  rules  is  not  proof  of  negligence,  unless  it  ap- 
pears from  the  nature  of  the  business  in  which  the  servant  is  engaged 
that  the  master,  in  the  exercise  of  reasonable  care,  should  have  fore- 
seen and  anticipated  the  necessity  of  such  precaution ;  *  [that  if  the 


z  Warn  v.  New  York  C.  &  B.  R.  B. 
Co.  (1894)  80  Hun,  71,  29  N.  Y.  Supp. 
897;  St.  Louis  &  8.  F.  R.  Go.  v.  Ames 
(1906)  —  Tex.  Civ.  App.  — ,  94  S.  W. 
1112. 

8  Berrigan.  v.  New  York,  L.  E.  &  W. 
R.  Co.  (1892)  131  N.  Y.  582,  30  N.  E. 
57. 

i  Larsen  v.  O'Rourke  Engineering 
Constr.  Go.  (1910)  102  C.  C.  A.  51, 
178  Fed.  541;  Oaska  v.  American  Gar 
&  Foundry  Co.  (1907)  127  Mo.  App. 
169,  105  S.  W.  3;  Dooling  v.  Deutscher 
Verein  (1904)  97  App.  Div.  39,  89  N. 
Y.  Supp.  580;  Johnson  v.  The  Prince 
Line  (1905)  104  App.  Div.  157,  93  N. 
Y.  Supp.  273 ;  Kelley  v.  Amercian  Loco- 
motive Go.  (1907)  121  App.  Div.  81, 
105  N.  Y.  Supp.  583;  Palmieri  v.  S. 
Pearson  &  Son  (1908)  128  App.  Div. 
231,  112  N.  Y.  Supp.  684;  Da/venport 
V.  Oceanic  Amusement  Go.  (1909)  132 
App.  Div.  368,  116  N.  Y.  Supp.  609; 
Morgan  v.  Hudson  River  Ore  &  I.  Co. 
(1892)  133  N.  Y.  666,  31  N.  E.  234. 
To  a  lilce  effect,  see  Ely  v.  New  York 
C.  &  H.  R.  R.  Co.  (1895)  88  Hun,  323, 
34  N.  Y.  Supp.  739 ;  Burke  v.  Syracuse, 
B.  &  N.  Y.  R.  Go.  (1893)  69  Hun,  21, 
23  N.  Y.  Supp.  458;  Daley  v.  Brovm 
( 1809 )  45  App.  Div.  428,  60  N.  Y.  Supp. 
840. 

The  unanticipated  character  of  the 
accident  was  also  one  of  the  grounds  of 
the  decision  in  Norfolk  &  W.  R.  Co.  v. 
Graham  (1898)  96  Va.  430,  31  S.  B. 
604. 


Whether,  in  the  operation  of  trains, 
emergencies  which  no  system  of  rules 
can  anticipate  and  provide  for  have 
arisen,  and  whether,  in  view  of  such 
emergencies,  the  company  has  acted 
with  the  care  which  the  circumstances 
demand,  are  questions  of  fact  for  the 
trial  court.  Sprague  v.  New  York  £  N. 
E.  R.  Co.  (1896)  68  Conn.  345,  37 
L.R.A.  638,  36  Atl.  791.  There,  a  col- 
lision was  caused  by  the  incompetency 
of  an  inexperienced  engineer,  and  the 
appellate  court  refused  to  review  the 
following  conclusion  of  the  trial  court: 
"The  superintendent  and  train  de- 
spatchers  did  not  give  Conrad  special 
orders  or  proper  messages  to  guide  him 
in  the  movement  of  his  train  from 
Hawleyville,  and  failed  to  exercise  rea- 
sonable care  in  this  regard,  in  view  of 
Conrad's  known  inexperience  and  the 
condition  of  business  and  situation  of 
trains  on  the  road  on  that  day.  The 
defendant  was  guilty  of  negligence 
amounting  to  a  want  of  reasonable 
care  in  not  providing,  in  some  way,  for 
the  special  direction  of  Conrad  under 
the  circumstances  disclosed  by  the  evi- 
dence. The  collision  was  due  to  the 
incompetency  of  conductor  Conrad,  and 
to  the  negligence  and  want  of  reason- 
able care  of  the  defendant,  its  superin- 
tendent, train  master,  and  despatchers, 
as  above  stated." 

The  master  need  not  promulgate  rules 
for  the  guidance  of  the  employees  where 
there  are  but  a  few  employees,  all  in 
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work  is  of  an  ordinary  nature  and  the  danger  is  fully  understood,  the 
master  is  under  no  obligation  to  formulate  rules  for  doing  it;  *"■]  that 
an  employer  cannot  be  held  liable  on  the  ground  of  a  failure  to  make 
rules  to  provide  for  a  contingency  which  could  not  reasonably  be  an- 
ticipated.* 

Where  specific  testimony  is  introduced  for  the  purpose  of  estab- 
lishing that  the  work  in  question  should  have  been  methodized  by  for- 
mal rules,  it  is  for  the  court  to  say,  in  the  first  place,  whether  that  tes- 
timony is  sufficient  to  show  a  case  in  which  the  duty  to  make  rules 
rested  upon  the  master.*  If  that  point  is  decided  in  favor  of  the 
plaintiff,  the  question  whether  the  master's  duty  in  the  premises  has 
been  properly  performed  is  for  the  jury.'  Where  the  necessity  for 
and  practicability  of  providing  rules  to  meet  the  given  circumstances 
are  apparent  from  the  averments  of  the  complaint  and  from  the  testi- 
mony by  which  those  averments  are  supported,  the  mere  fact  that 
neither  the  pleadings  nor  the  evidence  indicate  exactly  what  rules 
should  have  been  established  does  not  render  it  a  misdirection  to 
charge  the  jury  that  the  defendant  would  be  liable  if  he  did  not  es- 
tablish rules  to  protect  his  employees.*  But  in  the  absence  of  evi- 
dence showing  that  rules  would  be  useful  or  feasible  under  the  cir- 
cumstances, the  master  cannot  be  found  negligent  in  not  having  pro- 
sight  and  hearing  of  each  other.  Pern  ^  Larow  v.  New  York,  L.  E.  £  W.  R. 
V.  Wussow  (1911)  144  Wis.  489,  129  Go.  (1891)  61  Hun,  11,  15  N.  Y.  Supp. 
N  W.  622.  384;  Warn  v.  New  York  G.  &  H.  It.  R. 

i^Boyerv.  Eastern  R.  Go.  (1902)  87  Go.  (1891)  80  Hun,  71,  29  N.  Y.  Supp. 
Minn.  367,  92  N.  W.  326  (no  rules  897;  Texas  &  N.  0.  R.  Co.  v.  Echols 
necessary  for  work  of  unloading  logs  (1894)  87  Tex.  339,  27  S.  W.  60,  28  S. 
from  flat  cars).  S.  W.  517;  Southern  P.  Go.  v.  Welling- 

^Whalen  v.  Michigan  C.  R.  Co.  ton  (1896)  —  Tex.  Civ.  App.  — ,  36  S. 
(1897)  114  Mich.  512,  72  N.  W.  323  W.  1114;  Gulf,  C.  &  S.  F.  R.  Go.  v.  Fin- 
Inn  unexpected,  unusual,  and  unex-  ley  (1895)  11  Tex.  Civ.  App.  64,  32  S. 
plained  failure  of  air  brake  to  work ) .        W.   51 ;    and  the   cases  cited  passim  in 

6  Texas   &    N.    0.    R.    Go.   v.    Echols    subtitle  C  of  this  chapter. 
(1894)   87  Tex.  339,  27  S.  W.  60,  28  S.        In   a   case   where   the   injured  person 
f^_  51Y_  was  a  passenger  it  was  laid  down  that. 

In  an  action  by  an  employee,  working  when  the  reasonableness  or  unreason- 
under  the  directions  of  his  foreman,  for  ableness  of  a  rule  depends  upon  the  ex- 
an  injury  sustained  in  attempting  to  istence  of  particular  facts  and  circum- 
shift  a  heavy  engine  into  place,  the  fact  stances,  it  is  a  question  for  the  jury, 
that  defendants  had  made  a  rule  re-  under  proper  instructions;  but  that,  if 
quiring  the  boom,  which  was  attached  the  facts  are  undisputed,  the  question 
to  the  engine,  to  be  lowered  before  mov-  is  a  proper  one  for  the  court.  Pitts- 
ing  or  shifting  the  engine,  and  that  oth-  hurgh,  G.  &  St.  L.  R.  Go.  v.  Lyon 
er  contractors  had  made  similar  rules,  (1888)  123  Pa.  140,  2  L.R.A.  489,  10 
is  sufficient  to  authorize  the  submis-  Am.  St.  Rep.  517,  16  Atl.  607. 
sion  of  the  question  of  the  necessity  of  «  Texas  &  P.  R.  Co.  v  Gumpston 
such  a  rule  to  the  jury.  Daley  v.  (1897)  15  Tex.  Civ.  App.  493,  40  S.  W. 
Brown  (1899)  45  App.  Div.  428,  60  N.  546. 
Y.  Supp.  840. 
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mulgated  them.*  It  is,  therefore,  error  to  leave  the  case  to  the  jury 
where  the  plaintiff  has  offered  no  evidence  which  indicates  that  other 
employers  in  the  same  business  had  promulgated  any  such  rule,  or 
that  the  suggested  rule  was  necessary  or  practicable,  or  that  the  ne- 
cessity and  propriety  of  making  such  a  rule  was  so  obvious  as  to  make 
the  question  one  of  common  knowledge  and  experience.^"  Especially 
is  it  unwarrantable  to  infer  culpability  in  the  absence  of  such  evi- 
dence, where  it  appears  that  the  rules  actually  promulgated  by  the 
defendant  supplied  an  adequate  protection  against  the  occurrence 
of  accident  like  the  one  in  question,  so  far  as  they  could  be  prevented 
by  rules.** 


9  Atchison,  T.  &  8.  F.  B.  Co.  v.  Car- 
ruthers  (1896)  56  Kan.  309,  43  Pac. 
230;  Wagner  v.  New  York,  C.  &  St.  L. 
R.  Go.  (1902)  76  App.  Div.  552,  78  N. 
Y.  Supp.  696;  KoszlowsH  v.  American 
Locomotive  Co.  (1904)  96  App.  Div.  40, 
89  N.  Y.  Supp.  55;  Mitchell  v.  Boston 
&  M.  Con^ol.  Copper  &  8.  Min.  Go. 
(1908)   37  Mont.  575,  97  Pac.  1033. 

10  Berrigan  v.  Neic  York,  L.  E.  <&  W. 
R.  Go.  (1892)  131  N.  Y.  582,  30  N.  E. 
57;  Larow  v.  New  York,  L.  E.  &  W.  B. 
Co.  (1891)  61  Hun,  11,  15  N.  Y.  Supp. 
384;  Morgan  v.  Hudson  River  Ore  &  I. 
Co.  (1892)  133  N.  Y.  666,  31  N.  E.  234; 
Ely  V.  New  York  G.  &  H.  B.  R.  Go. 
(1895)  88  Hun,  323,  34  N.  Y.  Supp. 
739 ;  Voing  v.  New  York,  0.  &  W.  B.  Go. 
(1893)  73  Hun,  270,  26  N.  Y.  Supp. 
405,  reversed  in  (1897)  151  N.  Y.  579, 
45  N.  E.  1028,  but  not  upon  this  point; 
Corcoran  v.  New  York,  N.  S.  &  H.  R. 
Co.  (1901)  58  App.  Div.  606,  69  N.  Y. 
Supp.  73. 

A  savifmill  owner  cannot  be  cliarged 
with  negligence  for  failing  to  direct  one 
employed  as  sawyer  by  special  rules  to 
observe  care  towards  an  oflfbearer  en- 
gaged in  certain  work  with  him,  and 
injured  by  his  negligence,  where  the 
work  was  not  complex,  and  there  was 
no  evidence  that  it  was  customary  in 
sawmills  to  direct  employees  by  special 
rules.  Olsen  v.  North  Pacific  Lumher 
Co.  (1900)  40  C.  C.  A.  427,  100  Fed. 
384. 

11  Moyer  v.  Ann  Arbor  B.  Go.  (1910) 
159  Mich.  645,  124  N.  W.  542;  Keating 
V.  Manhattan  B.  Co.  (1905)  110  App. 
Div.  108,  97  N.  Y.  Supp.  137,  appeal 
withdrawn  in  (1906)  186  N.  Y.  614, 
79  N.  E.  1108 ;  Merchant's  &  P.  Oil  Co. 
V.  Burns  (1903)  96  Tex.  673,  74  S.  W. 
758;  Berrigan  v.  New  York,  L.  E.  &  W. 


B.  Co.  ( 1892 )  131  N.  Y.  582,  30  N.  E.  57 ; 
Kudik  V.  Lehigh  Valley  R.  Co.  (1894) 
78  Hun,  492,  29  N.  Y.  Supp.  533.  See 
also  Sheehan  v.  New  York  C.  &  H.  B.  B. 
Co.  (1883)  91  N.  Y.  332;  Evansville  & 
T.  H.  B.  Go.  V.  Tohill  (1895)  143  Ind. 
59,  41  N.  E.  709,  42  N.  E.  352;  Kansas 
City,  Ft.  8.  &  M.  B.  Co.  v.  Hammond, 
(1894)  58  Ark.  324,  24  S.  W.  723. 

In  Terre  Haute  d  I.  B.  Co.  v.  Becker 
(1896)  146  Ind.  202,  45  N.  E.  95,  the 
court  denied  that  the  company  was  neg- 
ligent in  omitting  to  promulgate  an  ad- 
ditional rule  which  would  have  been 
useless  and  supererogatory.  See  §  1123, 
subd.  d,  for  the  specific  facts  of  the 
case. 

In  Simpson  v.  Central  Vermont 
B.  Co.  (1896)  5  App.  Div.  614,  39  N. 
Y.  Supp.  464,  a  plaintiff's  counsel  con- 
tended that  the  defendant  might  have 
made  further  rules  beside  those  in  force, 
but  the  court  remarked  that  "so  long 
as  the  rules  which  are  promulgated 
will,  if  observed,  secure  safety,  it  is 
wiser  to  leave  the  making  of  new  rules 
to  the  company." 

In  Niles  v.  New  York  C.  &  H.  B.  B. 
Go.  (1897)  14  App.  Div.  70,  43  N.  Y. 
Supp.  751,  it  was  held  that  the  fact 
that  an  old  and  experienced  employee, 
fully  aware  of  the  possible  dangers  of 
the  situation  existing  at  the  time  of 
the  accident,  deemed  it  unnecessary  to 
adopt  the  precaution  which  it  is  sug- 
gested should  have  been  embodied  in  a 
rule,  has  been  mentioned  as  a  circum- 
stance tending  very  strongly  to  show 
that  it  was  not  negligence  not  to  adopt 
such  a  rule.  There  the  court  made  the 
following  remarks:  "The  doctrine  im- 
posing liability  upon  railroad  compa- 
nies for  failure  to  adopt  particular 
rules,  the  necessity  for  which  was  not 
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If  the  plaintiff  relies  upon  the  theory  that  some  specific  rule  should 
have  been  promulgated  under  the  circumstances,  he  must  show  not 
only  that  the  rule  suggested  was  necessary,^^  but  that  it  was  reason- 
able and  proper,  and,  if  observed,  would  have  adequately  protected 
the  employees.  ■'^ 

As  a  master  is  entitled  to  conduct  his  business  on  the  assumption 
that  servants  will  use  ordinary  care  (see  §§  925-927,  ante),  he  is  not 
under  any  duty  to  make  rules  for  the  purpose  of  regulating  acts 
which  are  in  themselves  negligent ;  ^*  [nor  is  the  master  negligent  in 
failing  to  promulgate  rules  to  govern  the  method  of  performing  the 
mere  details  of  the  work.^**] 

The  principle  that  a  master  is  not  bound  to  adopt  any  particular 


apparent  to  them,  should  not  be  unduly 
or  unreasonably  extended.  And  since 
the  company  has  a,  paramount  interest 
in  protecting  its  property  from  injury 
or  destruction,  and  also  in  avoiding  all 
liability  for  damages  to  employees  and 
passengers,  and  the  officers  of  the  com- 
pany deemed  this  system  of  signals  and 
rules  for  the  management  and  control 
of  the  movements  of  trains  to  be  fully 
adequate  for  all  purposes,  these  consid- 
erations must  have  some  weight  in  de- 
termining whether  the  omission  to  pro- 
mulgate a  particular  rule  constitutes  a 
neglect  of  duty,  in  not  being  able  to 
foresee  certain  contingencies." 

12  Corcoran  v.  Tslew  York,  N.  E.  £  H. 
B.  Go.   (1901)   58  App.  Div.  606,  69  N. 
Y.  Supp.  73;  Knickerlocker  v.  General 
Railway   Signal   Co.    (1909)    133   App. 
Div.  787,  118  N.  Y.  Supp.  82. 

13  Larow  v.  New  York,  L.  E.  d  W.  R. 
Co.  (1891)  61  Hun,  11,  15  N.  Y.  Supp. 
384. 

It  would  be  impractical  for  a  railroad 
company  to  adopt  a  rule  prescribing  the 
location  in  a  train  of  defective  cars,  or 
forbidding  car  inspectors  to  ride  on 
trains  which  are  being  run  onto  the  in- 
spection tracks.  Shusier  v.  Philadel- 
phia, B.  &  W.  R.  Co.  (1906)  6  Penn. 
(Del.)  4,  4  L.R.A.(N.S.)  407,  62  Atl. 
689. 

i4fif«.  Louis,  K.  C.  &  C.  R.  Co.  v. 
Convxij,  (1907)  86  C.  C.  A.  1,  156  Fed. 
234;  Wagner  v.  New  York,  C.  &  St.  L. 
R.  Co.  (1902)  76  App.  Div.  552,  78 
N.  Y.  Supp.  696;  Austin  v.  Fisher  Tan- 
ruing  Co.  (1904)  96  App.  Div.  550,  89 
N.  Y.  Supp.  137 ;  Johnson  v.  The  Prince 
Line  (1908)  123  App.  Div.  547,  108  N. 
Y.  Supp.  193. 


A  railroad  company  is  not  charge- 
able with  negligence  because  of  its 
omission  to  make  i  rule  for  the  protec- 
tion of  brakemen  against  injury  re- 
ceived in  boarding  moving  freight  cars, 
where  there  was  opportunity  to  board 
them  while  they  were  standing.  Mc- 
Dugan  v.  New  York  C.  &  B.  R.  R.  Co. 
(1894)  10  Misc.  336,  31  N.  Y.  Supp. 
135. 

An  employee  is  not  entitled  to  a  rule 
forbidding  him  from  walking  into  an 
empty  elevator  shaft.  Poindexter  v. 
Benedict  Paper  Co.  ( 1900 )  84  Mo.  App. 
352. 

See  also  Stewart  v.  Einkle  Iron  Co. 
(1910)  141  App.  Div.  224,  125  N.  Y. 
Supp.  1073,  holding  that  the  master  is 
not  bound  to  promulgate  rules  to  pre- 
vent accidents  happening  by  reason  of 
the  mistakes  of  fellow  servants. 

14a  American  Bridge  Go.  v.  Valente 
(1909)  7  Penn.  (Del.)  370,  73  Atl.  400, 
reversing  (1907)  73  Atl.  395;  Kmicker- 
hocker  Ice  Co.  v.  Smith  (1910)  45  Ind. 
App.  445,  91  N.  E.  28  (filling  and 
dumping  of  steam  shovel)  ;  McCafferty 
V.  Maine  G.  R.  Go.  (1909)  106  Me.  284. 
76  Atl.  865;  Wagner  v.  Portland  (1902) 
40  Or.  389,  60  Pac.  985,  67  Pac.  300 
(taking  down  electric  wires)  ;  Johnson 
V.  Portland  Stone  Co.  (1902)  40  Or. 
436,  67  Pac.  1013,  rehearing  denied  in 
40  Or.  443,  68  Pac.  425  (drilling  out 
the  tamping  from  a  hole  loaded  for  a 
blast)  ;  Bliist  v.  PaciHc  Teleph.  Co. 
(1906)  48  Or.  34,  84  Pac.  847  (putting 
up  telephone  cables)  ;  Galvin  v.  Brown 
&  'MoCabe  (1909)  53  Or.  598,  101  Pac. 
671. 
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methods  of  work  (see  §  931,  ante)  involves,  in  the  present  connection, 
the  corollary  that,  where  the  rules  promulgated  by  an  employer  afford 
ample  protection  if  they  are  duly  observed,  the  fact  that  different 
rules  for  the  same  emergency  have  been  adopted  by  other  employers 
is  not  sufficient  to  show  that  he  is  negligent.'^ 

[The  master  is  not  called  upon  to  make  or  promulgate  rules  as  to 
how  his  servants  shall  conduct  themselves  outside  the  scope  of  their 
employment,  or  how  business  shall  be  carried  on  or  any  act  done 
which  is  not  carried  on  or  done  by  his  knowledge,  permission,  or  con- 
sent. ^^ 

It  is  not  part  of  the  duty  of  a  master  to  adopt  a  code  of  printed 
rules  and  regulations  especially  designed  for  inducting  learners  into 
the  service."] 

1116.  [212]  Relation  of  this  duty  to  that  of  instmction. — One  of 
the  main  purposes  of  a  rule  being  to  place  servants  in  possession  of 
certain  information  which  they  are  not  in  a  position  to  acquire  by 
their  own  unaided  observation,  it  is  only  natural  that  the  situations  in 
connection  with  which  the  master's  duty  to  promulgate  rules  is  dis- 
cussed should  sometimes  be  essentially  similar  to  those  in  which  his 
liability  is  made  to  turn  upon  the  performance  of  his  duty  to  instruct. 
See  chapter  xlix.  The  availability  of  protective  means  and  applian- 
ces, or  the  possibility  of  avoiding  injury  by  the  adoption  of  certain 
methods,  are  considerations  which  excuse  the  master  only  in  so  far 

IB  Smith  V.  Ifew  York  C.  &  H.  R.  R.  master's    system,    and    see    further,    as 

Co.  (1895)  88  Hun,  468,  34  N.  Y.  Supp.  to  the  general  principle  involved  in  such 

881.  decisions   chapter  L. 

In  Hannihal  St.  J.  R.  Co.  v.  Kanaley  Negligence  cannot  be  imputed  to  a 
(1888)  39  Kan.  1,  17  Pac.  324,  the  railroad  company  upon  the  sole  ground 
court  argued  as  follows:  "A  railroad  that  it  failed  to  adopt  the  same  meth- 
company  is  not  required  to  change  its  ods  for  operating  its  road  that  some 
orders  or  signals  for  the  movement  of  other  road  had  in  use,  so  long  as  the 
its  trains,  because  some  other  railroad  company  maintained  a  plan  which  was 
company  has  adopted  a  different  system  reasonably  safe  and  had  proved  to  be  so 
of  orders  or  signals.  A  railroad  com-  as  the  result  of  long  experience.  Pear- 
pany  may  even  have  in  use  a  system  of  sail  v.  New  York  G.  d  E.  R.  R.  Co. 
orders  or  signals  shown  to  be  less  safe  (1907)  189  N.  Y.  474,  82  N.  E.  752. 
than  that  adopted  by  another  railroad  And  see  Stone  v.  Union  P.  R.  Go, 
company,  without  being  liable  to  its  em-  (1909)  35  Utah,  305,  100  Pac.  362, 
ployees  for  the  consequences  of  the  use  But  failure  to  adopt  rules  as  to  move- 
of  such  orders  or  signals.  If  the  em-  ment  of  cars  over  repair  tracks,  where 
ployee  thinks  proper  to  continue  in  the  such  rules  prevail  on  other  roads,  is 
service  of  the  company  with  the  knowl-  evidence  of  negligence.  Hill  v.  Bos- 
edge  of  the  orders  or  signals  in  use,  it  ton  <&  M.  R.  Go.  (1904)  72  N.  H.  518. 
is  at  his  own  risk,  and  all  that  he  can  57  Atl.  924. 

require  of  the  company  is  that  he  shall        16  Moran  v.  Rockland,  T.  &  G.  Strrrt 

not  be  deceived  as  to  the  degree  of  dan-  R.  Co.  (1904)  99  Me.  127,  58  Atl.  670. 
ger  he  incurs."     Compare  also  §§  1113,        l"?  Louisville  d  N.  R.   Go.  v.   Vincent 

1124,  as  to  the  effect  of  the  servant's  ap-  (1906)   116  Tenn.  317,  95  S.  W.  179,  8 

preciation  of  the  risks  incident  to  the  A.  &,  E.  Ann.  Cas.  66. 


•^  1116] 


SYSTEM. 


2955 


•as  workmen  may  be  able  to  understand  the  proper  course  to  adopt 
under  the  given  circumstances.^  Following  out  this  conception,  we 
are  led  to  the  conclusion  that  the  omission  to  frame  rules  cannot  be 
made  the  basis  of  a  charge  of  negligence,  where  the  servant  is  already 
in  possession  of  all  the  information  which  he  could  obtain  from  a 
rule.^  In  this  point  of  view  it  is  clear  that  the  simpler  the  operations 
to  be  performed,  the  less  groimd  will  there  be  for  inferring  the  ex- 
istence of  an  obligation  to  frame  rules.*     More  especially  is  it  un- 


1  For  this  reason  it  was  held,  in  Tully 
T.  New  York  £  T.  8.  8.  Co.  (1896)  10 
App.  Div.  463,  42  N.  Y.  Supp.  29,  af- 
firmed (1900)  162  N.  Y.  614,  57  N.  E. 
1127,  that  it  was  for  the  jury  to  say 
-whether  the  defendant,  by  furnishing 
upon  the  dock  lamps  and  lanterns 
available  to  employees  engaged  in  load- 
ing a  vessel,  and  by  having  materials 
ito  cover  the  hatchways  in  the  lower 
deck  near  them,  which  the  employees 
might  have  placed  over  them,  had  done 
all  that  reasonable  care  required  to 
make  the  place  of  work  reasonably  safe, 
or  whether  it  should,  by  means  of  rules, 
liave  directed  its  agents  to  advise  work- 
men temporarily  employed  to  work  up- 
on its  vessels  as  to  any  precautionary 
means  which  it  might  be  desirable  for 
them  to  use,  in  order  to  secure  their 
safety.  Compare  Latorre  v.  Central 
stamping  Co.  (1896)  9  App.  Div.  145, 
41  N.  Y.  Supp.  99,  where  the  main  is- 
sue was  whether  a  minor  employee 
should  have  been  instructed,  and  the 
court  said  that,  under  the  circumstan- 
ces, the  jury  would  have  been  justified 
in  finding  that  such  instruction  was 
necessary,  or  that  there  should  have 
been  some  rule  or  regulation  on  the 
subject. 

8  Thus,  the  employer's  failure  to 
promulgate  a  written  rule  cannot  be 
made  the  basis  of  an  action,  where  oral 
instructions  covering  the  same  subject- 
matter  have  been  given.  Whalen  v. 
Michigan  C.  R.  Co.  (1897)  114  Mich. 
512,  72  N.  W.  323. 

In  Houston  &  T.  C.  R.  Co.  v.  Strych- 
arski  (1894)  6  Tex.  Civ.  App.  555,  26  S. 
W.  253,  642,  the  court  discussed  the 
liability  of  the  employer  as  follows:  "It 
is  certainly  the  duty  of  railway  com- 
panies to  have  suitable  regulations  for 
the  doing  of  their  business,  which  will 
give  reasonable  protection  to  their  em- 
ployees where  the  exposure  is  such  that 
prudence    requires    it.      But    all    risks 


which  an  employee  incurs  in  the  service 
cannot  be  so  provided  against  by  pre- 
vious regulation.  There  are  some  from 
which,  by  the  use  of  his  senses,  he  must 
protect  himself.  Such  are  those  which 
are  open  and  patent  to  his  observation. 
Such  was  that  from  which  appellee  suf- 
fered. When  the  circumstances  are 
such  that  the  master  is  required,  in  the 
exercise  of  due  care,  to  have  a  rule  for 
the  protection  of  the  servant,  the  latter 
may  presume  that  the  rule  exists  until 
he  ought  to  know  the  contrary;  and  he 
may  rely  on  such  presumption  without 
being  guilty  of  negligence,  and  may 
hold  the  master  liable  for  any  harm 
that  results  from  the  absence  of  the 
rule.  But  there  is  no  authority  that 
we  know  of  which  exacts  of  the  master 
the  duty  of  cautioning  the  servant 
against  a  danger  which  the  servant, 
while  performing  his  work,  may  see 
and  guard  against  as  well  as  could  the 
master  himself  if  present,  or  anyone 
else  whom  he  might  put  to  give  the 
warning." 

3  Negligence  cannot  be  predicated  of 
the  failure  of  an  employer  to  promul- 
gate rules  for  the  guidance  of  men  en- 
gaged in  loading  ore  on  oars,  and  mov- 
ing them  along  the  track  only  a  few 
hundred  feet  in  length,  not  by  engines 
but  by  their  own  strength,  or  that  of  a 
horse.  Morgan  v.  Hudson  River  Ore  cC- 
I.  Co.  (1892)  133  N.  Y.  606,  31  N.  E. 
234. 

A  complaint  is  bad  which  is  based 
on  the  theory  that  a  railroad  company 
is  bound  to  malce  rules  in  respect  to  the 
operation  of  its  trains  in  its  freight  and 
coal  yards,  so  as  to  protect  an  employee 
from  risks  incidental  to  his  employ- 
ment, or  those  arising  from  his  own 
negligence  or  that  of  his  coservants. 
Voss  V.  Delaware,  L.  d  W.  R.  Co. 
(1898)  62  N.  J.  L.  59,  41  Atl.  224.  The 
court  there  laid  down  in  general  terms, 
that  there  is  no  principle  of  law  com- 
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iparrantable  to  infer  culpability  where  those  operations  are  of  such 
a  nature  that  the  servant's  safety  cannot  be  imperiled  by  any  act  or 
omission  of  his  coemployees,  but  depends  wholly  upon  the  degree  of 
skill,  care,  and  caution  which  he  himself  uses.* 

1117.  [213]  Common  usage  as  a  test  of  the  performance  of  the 
duty. — Common  usage  being  one  of  the  tests  by  which  the  question, 
whether  a  master's  duty  has  been  performed  is  decided  (see  chapter 
XXXIX.),  the  fact  that  other  individuals  or  corporations  engaged  in 
the  same  business  had  or  had  not  found  it  necessary  to  make  rules  to 
regulate  the  particular  subject-matter  is  one  which  it  is  proper  to 
consider  in  determining  whether  a  rule  ought  to  have  been  promul- 
gated under  the  circumstances,  or  whether  the  rule  actually  promul- 
gated protected  the  servant  sufficiently.^  The  fact  that  no  rule 
covering  the  circumstances  out  of  which  the  injury  arose  has  been  pro- 


pelling the  establishment  of  rules  pre- 
scribing the  manner  in  which  the  work 
of  the  master  shall  be  done  by  the  serv- 
ant. But  this  broad  statement  is,  of 
course,  to  be  read  with  reference  to  the 
facts  involved. 

The  decision  in  Sanner  v.  AtcMson, 
T.  &  8.  F.  R.  Co.  (1897)  17  Tex.  Civ. 
App.  337,  43  S.  W.  533,  also  supports 
the  doctrine  enunciated  in  the  text. 

A  railroad  company  is  not  negligent 
in  failing  to  publish  rules  for  the  regu- 
lation of  such  simple  work  as  the  mov- 
ing of  cars  by  hand  on  a  siding  down  a 
slight  grade.  Moore  Lime  Co.  v.  Rich- 
ardson (1897)  95  Va.  326,  64  Am.  St. 
Rep.  785,  28  S.  E.  334  (plaintiff's  de- 
cedent walked  behind  the  car  he  was 
pushing,  and  was  caught  by  another 
which  overtook  it). 

Negligence  is  not  chargeable  to  a  rail- 
road company  for  its  failure  to  pre- 
scribe rules  for  warning  an  employee 
who  went  under  a  rear  car,  without  the 
knowledge  of  the  engineer,  to  fasten  a 
brake  rod,  and  was  injured  by  the  start- 
ing of  the  train.  Norfolk  &  W.  R.  Co.  v. 
Graham  (1898)  96  Va.  430,  31  S.  E. 
604. 

A  railroad  company  is  not  bound  to 
make  rules  to  govern  its  laborers  as 
to  what  should  be  done  to  secure  the 
remnants  of  the  stacks  of  ties  and  pre- 
vent them  from  falling.  Texas  &  N.  0. 
R.  Co.  V.  Echols  (1894)  87  Tex.  339, 
27  S.  W.  60,  28  S.  W.  517.  The  court 
said:  "In  this  ease  the  work  to  be  done 
was  of  that  character  which  could  be 
performed  and  understood  by  any  labor- 


er of  common  intelligence;  in  its  per- 
formance there  was  no  danger  greater 
than  attends  any  work  commonly  done 
in  the  ordinary  avocations  of  life.  The 
reason  for  the  rule  requiring  of  the 
master  the  precaution  of  prescribing 
regulations  for  the  discharge  of  such 
duties  does  not  exist  here,  and  therefore 
the  rule  does  not  apply  to  this  case. 
The  same  requirements  apply  to  all 
employers,  railroads,  and  manufactur- 
ers, merchants,  farmers  and  in  fact  in 
every  branch  of  business,  when  the  busi- 
ness is  such  that  the  danger  to  the  serv- 
ant exists  by  reason  of  the  very  nature 
of  the  service  to  be  performed;  and  it 
applies  to  neither  when  that  danger 
may  not  be  reasonably  anticipated  on 
account  of  the  character  of  the  work." 

*  There  is  no  obligation  to  make  rules 
to  lessen  the  dangers  of  the  work  of 
oiling  a  dynamo.  Fritz  v.  Salt  Lake  & 
0.  Gas  &  E.  L.  Co.  (1899)  18  Utah, 
493,  56  Pac.  90.  Compare  §  1115,  note 
15,  arute. 

i  Eastwood  V.  Retsof  Min.  Go.  (1895) 
86  Hun,  91,  34  N.  Y.  Supp.  196. 

In  Abel  v.  Delawa/re  &  H.  Canal  Co. 
(1891)  128  N.  Y.  662,  28  N.  E.  663,  the 
trial  judge  had  admitted  in  evidence, 
against  the  objection  of  the  defendant, 
the  rules  of  other  railroad  companies, 
and  among  other  rules  those  enacted  for 
the  protection  of  repairmen,  and  in- 
structed the  jury  upon  the  obligation 
of  the  defendant  to  make  and  promul- 
gate proper  rules  for  the  conduct  of  its 
business.  He  referred  to  the  fact  that 
he  had  admitted  the  rules  of  other  com- 
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mulgated  by  other  employers  in  the  same  kind  of  business,  at  the 
very  least  points  strongly  to  the  conclusion  that  the  failure  to  pro- 
mulgate such  a  rule  is  not  actionable  negligence.*  In  some  jurisdic- 
tions, as  shown  in  §§  940,  et  seq.,  compliance  with  the  usage  of  any 
considerable  majority  of  the  class  of  employers  to  which  the  defend- 
ant belongs  is  treated  as  being  conclusive  in  his  favor.  So  far  as 
the  duty  to  make  rules  is  concerned,  the  effect  of  such  compliance  is 
left  somewhat  obscure  by  the  few  ISTew  York  cases  in  which  the  ques- 
tion has  been  considered.' 

panies  to  be  proved,  "not  because  it  was  tection,  and  the  other  was,  it  would 
the  duty  of  this  company,  to  adopt  the  help  you  very  much  in  getting  at  what 
rules  of  any  other  company,  but  to  bet-  ought  to  be  done.  That  is  the  reason 
ter  enable  you  to  judge  and  determine,  why  this  evidence  was  admitted.'  The 
in  looking  at  the  different  rules  that  effect  of  the  charge  was  that  the  jury 
prevail,  what  is  a  reasonable  and  prop-  were  to  weigh  the  evidence,  and,  in 
er  rule."  After  some  further  remarks  view  of  the  rules  adopted  by  different 
on  this  point  the  judge  proceeded:  "'I  companies,  determine  whether  the  de- 
think  rules  might  have  been  suggested,  fendant  had  discharged  its  duty  in  the 
not  adopted  by  any  company.  You  premises,  and  that  they  were  not  to 
have  a  right  to  consider  whether  some  find  a  rule  proper  or  improper  because 
rule  which  occurs  to  you,  even  though  some  other  company  has  adopted  or 
no  company  had  adopted  it,  would  have  rejected  it.  The  court  was  endeavoring 
been  a  better  rule,  and  given  better  to  aid  the  jury  in  weighing  the  evidence 
protection,  and  such  a  one  as  ought  to  which  related  to  the  rule  under  which 
have  been  adopted  and  maintained.'  the  defendant's  business  was  conducted, 
The  defendant's  counsel  excepted  to  and  that  adopted  on  the  same  subject 
that  part  of  the  charge  'in  relation  to  by  other  companies.  We  do  not  think 
the  jury  determining  what  were  proper  the  jury  were  misled." 
rules,  and  they  might  conclude  what  In  Pittsburgh,  G.  &  St.  L.  R.  Go.  v. 
rules  should  be.'"  But  the  court  of  McGrath  (1885)  115  111.  172,  3  N.  E. 
appeals  said:  "If  the  charge  is  to  be  439,  it  was  held  proper  on  the  cross- 
construed  as  leaving  it  to  the  jury  to  examination  of  a  witness  to  ask  whether 
determine,  irrespective  of  the  evidence,  it  was  not  the  custom  of  the  defendant 
what  rules  ought  to  have  been  adopted  companj',  or  of  all  companies,  to  have 
for  the  safety  of  the  repairmen,  and  to  a  foreman  with  the  section  men,  to 
find  the  one  way  or  the  other  on  the  warn  them  of  the  approach  of  trains, 
question  of  the  defendant's  negligence,  A  railroad  company  discharges  its 
in  conformity  with  a  conclusion  so  full  duty  to  its  employees  in  adopting 
reached,  the  charge  was  undoubtedly  and  using  the  standard  railroad  rules, 
erroneous.  But  this  is  not  the  fair  Jackson  v.  Wheeling  Terminal  R.  Go. 
interpretation  of  the  charge.  The  plain  (1909)  65  W.  Va.  415,  64  S.  E.  450. 
object  of  the  court  was  to  guard  the  2  See  this  point  emphasized  in  Berri- 
jury  against  giving  undue  weight  to  the  gan  v.  N&w  York,  L.  E.  &  W.  R.  Go. 
fact  that  more  specific,  and,  as  the  (1892)  131  N.  Y.  582,  30  N.  E.  57; 
plaintiff's  counsel  contended,  better,  Morgan  v.  Hudson  River  Ore  &  I.  Go. 
rules  Jad  been  adopted  by  other  com-  (1892)  133  N.  Y.  666,  31  N".  E.  234; 
panies  than  had  been  adopted  by  the  Rosney  v.  Erie  R.  Go.  (1905)  68  C.  C. 
defendant.  This  is  very  apparent  from  A.  155.  135  Fed.  311;  Seocombe  v.  Be- 
what  follows  the  clause  quoted:  'So,  trait  Electric  R.  Co.  (1903)  133  Mich. 
that  some  other  company  has  adopted  170,  94  N.  W.  747. 
a  rule,  you  can't  hold,  as  matter  of  »  In  Doing  v.  New  York,  0.  <&  W.  R. 
right,  that  this  company  should  have  Co.  (1893)  73  Hun,  270,  26  N.  Y.  Supp. 
adopted  it.  If,  on  examining  the  rules  405,  the  plaintiff  was  nonsuited  on  the 
of  other  companies  and  those  that  pre-  ground  that  no  evidence  had  been  given 
vailed  here,  you  should  think  that  one  that  any  rules  were  in  use  by  other 
set  of  them  was  not  a  reasonable  pro-  corporations  engaged   in  business   of  a 
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1118.  [213a]  Habitual  practice;  how  far  a  legal  substitute  for  a 
rule. — An  obvious  corollary  of  the  proposition  that  the  master  is  re- 
sponsible for  the  exercise  of  due  diligence  in  directing  the  mode  and' 
manner  of  carrying  on  his  business  is  that  he  is  not  liable  where  the- 
mode  in  which  it  is  carried  on,  by  his  authority,  is  reasonably  safe, 
prudent,  and  careful,  howsoever  that  result  may  be  brought  about.^ 
Whether  an  employer  who  is  charged  with  culpability  in  omitting  to 
promulgate  formal  rules  is  entitled  to  shelter  himself  under  the  plea 
that  the  casualty  which  produced  the  injury  would  not  have  occurred 
if  a  certain  customary  method  of  doing  the  work  had  been  followed 
depends  upon  whether  that  method  has  actually  become  an  incident 
of  the  management  of  his  business,  not  only  with  his  sanction  and  ap- 
proval, but  also  in  such  a  sense  that  his  employees  comprehend  that 


similar  character,  and  no  experts  or 
other  witnesses  had  given  testimony 
tending  to  show  that  any  rule  was 
necessary  or  practicable  in  such  a  case; 
nor  was  the  evidence  such  as  to  make 
the  necessity  and  propriety  of  making 
and  promulgating  the  rule  contended 
for  so  obvious  as  to  make  the  question 
one  of  common  experience  and  knowl- 
edge. The  abstract  correctness  of  this 
doctrine  was  not  denied  by  the  court  of 
appeals,  but  it  was  held  that  the  prin- 
ciple which  really  controlled  the  case 
was  that,  when  a  master  knows  that 
his  employees  are  doing  their  work  in 
a  reckless  and  dangerous  manner,  it 
is  his  duty  to  change  the  manner  of 
operation  by  some  regulation  or  rule. 
(1897)  151  N.  Y.  579,  45  N.  E.  1028. 
The  decision  in  (1893)  73  Hun,  270,  26 
N".  Y.  Supp.  405,  was  followed  in  Ely 
V.  New  York  G.  &  B.  R.  R.  Go.  (1895) 
88  Hun,  323,  34  N.  Y.  Supp.  739,  hold- 
ing that  the  failure  of  a  railroad  com- 
pany to  adopt  rules  or  regulations 
governing  the  loading  of  rails  upon  a 
flat  car  by  gangs  of  men  on  either  side 
is  not  negligence  rendering  it  liable  for 
an  injury  to  one  so  engaged  from  the 
falling  of  a  rail  thrown  on  the  car 
from  the  opposite  side,  unless  rules  re- 
lating to  such  work  have  been  adopted 
by  other  companies,  or  a  rule  would  be 
necessary  and  practicable.  But  the 
position  taken  by  the  court  of  appeals 
in  the  Doing  Case  renders  it  difficult 
to  say  whether  this  decision  would  be 
upheld  upon  the  facts  disclosed,  if  it 
came  under  review  in  the  higher 
tribunal. 


In  Crowe  v.  New  York  G.  £  E.  R.  R. 
Co.  (1893)  70  Hun,  37,  23  N.  Y.  Supp. 
1100,  it  was  laid  down  that  a  railway 
company  cannot  be  held  negligent  in 
failing  to  promulgate  a  rule  which  has 
never  been  adopted. 

In  Eastwood  v.  Retsof  Min.  Co. 
(1895)  86  Hun,  91,  34  N.  Y.  Supp.  196, 
on  the  other  hand,  the  position  has  been 
distinctly  taken  that  the  fact  that  no 
such  rules  as  those  suggested  had  ever 
been  made  by  other  employers  is  not 
conclusive  against  the  necessity  of  mak- 
ing them.  The  court  said :  "Where  the 
business  is  complicated,  the  circum- 
stances are  those  which  do  not  occur 
often,  and  the  danger  is  not  serious,  it 
may  well  be  that  the  fact  that  other 
people  engaged  in  the  same  business 
have  found  no  necessity  for  making 
rules  for  the  particular  ease  may  be 
almost  conclusive  that  such  rules  are 
not  necessary.  But  where  the  circum- 
stances are  such  that  any  person  can 
see  what  might  happen  in  a  given  case, 
and  the  danger  is  plain  and  obvious, 
the  jurors  might  be  at  liberty  to  infer 
that  rules  to  protect  the  employee  were 
necessary,  although  they  had  no  ex- 
perience in  the  particular  business,  and 
although  there  was  no  evidence  that 
other  corporations  in  the  same  business 
had  made  rules  for  such  cases." 

1  Rutledge  v.  Missouri  P.  R.  Co. 
(1894)  123  Mo.  131,  24  S.  W.  10.53, 
27  S.  W.  327;  Parmalecm  v.  Interna^ 
tional  Paper  Co.  (1908)  75  N.  H.  69„ 
71  Atl.  31. 
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he  requires  and  expects  them  to  conform  to  it.  In  other  words,  such 
a  method  is  regarded  as  the  legal  equivalent  of  a  rule  when  it  is  rec- 
ognized and  regularly  enforced  by  the  employer,  and  not  otherwise. 
Subject  to  the  qualification  thus  indicated,  the  accepted  doctrine  is 
that  a  charge  of  negligence  for  not  making  rules  is  avoided  by  the 
proof  of  a  rule  and  practice,  actually  in  force,  which  rendered  any 
other  rule  apparently  unnecessary.* 


2  Kudik  V.  Lehigh,  Valley  R.  Co. 
(1894)  78  Hun,  492,  29  N.  Y.  Supp. 
533. 

In  the  Missouri  case  just  cited  (Rut- 
ledge  V.  Missouri  P.  R.  Co.  [1894]  123 
Mo.  131,  24  S.  W.  1053,  27  S.  W.  327) 
a  switchman,  while  uncoupling  cars, 
was  thrown  to  the  ground  by  tlie  sud- 
den checking  of  the  train  in  response 
to  an  unauthorized  signal  by  another 
employee.  The  evidence  showed  that 
there  were  printed  rules  prescribing  the 
signals  for  movements  of  trains,  and 
that,  according  to  the  custom  of  the 
yard,  those  signals  should  have  been 
given  by  the  person  engaged  in  the 
coupling.  In  discussing  the  question 
whether  sufficient  precaution  had  been 
taken  to  secure  the  safety  of  the  em- 
ployees, the  court  said:  "That  practice 
or  custom  was  a  part  of  the  mode  of 
''conducting  defendant's  work,  and  its 
long  continuance  implies  that  it  had 
the  sanction  of  defendant.  The  em- 
ployees were  expected  to  conform  to  it 
as  part  of  the  usual  course  of  the  de- 
fendant's business.  .  .  .  What  greater 
protection  would  the  plaintiff  have  had 
from  the  existence  of  a  formal  rule,  di- 
recting the  work  to  be  done  in  the  man- 
ner in  which  the  men  already  observed? 
How  can  it  justly  be  said  that  there  is 
need  of  a  particular  rule,  or  negligence 
in  failing  to  declare  it,  when  the  prac- 
tice which  it  would  prescribe  has  al- 
ready been  adopted  and  is  followed  by 
the  men  to  whom  it  would  apply? 
The  practice  of  the  workmen, 
no  less  than  any  possible  rule,  sanc- 
tioned the  repetition  of  the  first  signal, 
in  some  circumstances,  by  another  em- 
ployee, in  order  to  catch  the  eye  of  the 
engineer.  The  latter  (who  testified  for 
plaintiff)  declared  that  he  stopped  the 
locomotive  and  train  in  response  to  a 
lantern  signal  given  by  someone.  If 
that  signal,  at  the  time  plaintiff  was 
hurt,  did  not  originate  with  the  plain- 
tiff, there  was  a  plain  violation  of  the 
custom  and  practice  of  the  yard,  quite 


as  much  as  there  would  have  been  a 
violation  of  the  rule,  had  one  existed 
to  the  same  effect." 

In  Luebke  v.  Chicago,  M.  &  St.  P.  R 
Co.  (1885)  63  Wis.  91,  53  Am.  Rep. 
266,  23  N.  W.  136,  the  court,  in  ruling 
that  sufficient  precaution  liad  been 
taken  to  secure  an  employee  working 
under  a  car,  where  the  evidence  showed 
that,  while  he  was  under  the  ear,  three 
trainmen  in  the  employ  of  defendant 
were  standing  by  the  car,  and  that  it 
was  the  duty  of  each  of  them,  incident 
to  his  employment,  to  act  as  a  watch- 
man to  protect  the  plaintiff  from  in- 
jury, said:  "True,  no  written  or  pub- 
lished regulation  of  the  company  to 
that  effect  was  shown;  neither  did  any 
witness  in  the  employ  of  the  company 
testify  that  he  had  been  charged  by 
any  officer  of  the  company  with  the 
duty  of  watching  for  the  Safety  of  other 
employees  working  under  cars  upon  the 
tracks;  but  many  such  witnesses  tes- 
tified that  their  duty  in  that  behalf  was 
well  understood  by  them  and  other  em- 
ployees of  the  company.  It  was  a  sort 
of  common  law  of  the  company,  obliga- 
tory upon  its  employees,  and  as 
thoroughly  understood  by  them  as 
though  it  had  been  embodied  in  the 
printed  regulations,  and  read  by  the 
officers  of  the  company  to  them.  It 
thus  became  a  rule  or  custom  of  the 
company,  as  well  as  an  understanding 
between  its  employees." 

In  Byrne's  v.  Xeu>  York,  L.  E.  <f-  W. 
R.  Go.  (1893)  71  Hun,  209,  24  N.  Y. 
Supp.  517,  it  was  held  that  the  estab- 
lishment by  a  railroad  company  of  a 
rule  for  the  inspection  of  loaded  cars 
before  they  are  sent  out  was  not  proved 
by  the  testimony  of  an  employee,  having 
charge  of  the  business  at  a  station,  that 
he  considered  it  a  part  of  his  duty  to 
make  such  inspection  and  so  instructed 
the  men  under  him,  and  that  it  was  his 
custom  to  give  such  instructions, — espe- 
cially where  it  is  possible  the  fault  of 
such  person  in  failing  to   inspect  such 


2960 


MAiSTER  AND  SERVANT. 


[chap,  xlviii. 


On  the  other  hand,  the  fact  that  certain  employees  were  in  the 
habit  of  observing  a  custom  or  rule  for  their  own  protection  will  not 
operate  as  a  discharge  of  the  employer's  duty  to  see  that  the  depart- 
ment of  his  business  to  which  it  relates  is  conducted  upon  a  safe  sys- 
tem, where  there  is  no  evidence  that  it  was  published  by  printing, 
or  generally  known  to  that  particular  class  of  employees  against 
whose  acts  it  was  supposed  to  be  a  safeguard,  or  that  it  was  regularly 
prescribed  by  the  employer  in  some  way,  or  that  he  required  it  to  be 
obeyed.*  Still  less  will  the  mere  supposition  or  "general  under- 
standing" of  defendant's  employees  be  deemed  competent  evidence  of 
the  existence  of  a  rule.* 

As  illustrative  of  the  above  doctrine,  it  may  be  noted  that,  where 
the  consequences  of  a  violation  of  a  rule  by  the  injured  employee 
are  in  question  (see  chapter  lii.),  a  custom  which  has  been  regularly 
observed  is,  for  legal  purposes,  equivalent  to  a  rule  promulgated  by 
the  master.*  But  in  such  a  case  as  this,  it  is  obvious  that  the  ques- 
tion whether  the  custom  was  enforced  or  not  by  the  employer  is  im- 
material.   The  servant's  incapacity  to  recover  is  referable  to  the  prin- 


car  caused  the  accident  for  which  re- 
covery is  Bought,  and  he  was  contra- 
dicted by  two  witnesses. 

In  Texas  &  P.  R.  Co.  v.  Cam/piell 
(1894)  —  Tex.  Civ.  App.  — ,  39  S.  W. 
1104;  (1897)  16  Tex.  Civ.  App.  665, 
39  S.  W.  1105,  failure  to  reduce  to  a 
written  rule  a  custom  by  a  railway  com- 
pany requiring  employees  engaged  in 
handling  cars  at  a  given  point  to  notify 
those  engaged  in  repairing  before  set- 
ting cars  in  upon  the  repair  track  was 
lield  not  to  render  the  company  liable 
for  an  injury  to  a  car  repairer  caused 
by  the  failure  to  give  such  notice. 

Where  a  uniform  custom  exists, 
sanctioned  by  the  master,  and  the  serv- 
ant has  knowledge  thereof,  the  neces- 
sity of  the  adoption  of  formal  rules  in 
respect  thereto  is  dispensed  with.  Gila 
Valley  G.  &  N.  R.  Go.  v.  Lyon  (1903) 
8  Ariz.   118,   71  Pac.  957. 

3  Ahel  V.  Delaware  &  E.  Canal  Co. 
(1886)  103  N.  Y.  581,  57  Am.  Rep. 
773,  9  N.  E.  325. 

In  Rutledge  v.  Missouri  P.  R.  Co. 
(1894)  123  Mo.  131,  24  S.  W.  1053,  27 
S.  W.  327,  supra,  Macfarlane,  J.,  dis- 
sented on  the  ground  that  the  question 
whether  the  master  sanctioned  and  en- 
forced the  custom  under  discussion  was. 


under  the  circumstances,  one  for  the 
jury  to   determine. 

i  James  v.  Northern  P.  R.  Go.  (1891) 
46  Minn.   168,   48  N.  W.   783. 

BAn  experienced  locomotive  fireman 
who,  in  violation  of  a  well-understood 
custom  among  engineers  and  firemen, 
went  under  an  engine  to  clean  out  the 
ash  pan  without  notifying  the  engineer, 
and  was  scalded  by  the  engineer's  blow- 
ing oH  the  engine,  was  held  chargeable 
with  such  contributory  negligence  as  to 
preclude  a  recovery  for  the  injury  in 
Gramme  v.  Chicago,  M.  &  St.  P.  R.  Co. 
(1896)    93  Wis.  487,  67  N.  W.  1132. 

So,  also,  a  steam  ferry  company  is 
not  liable  for  the  death  of  an  oiler  on 
a  ferry  boat,  caused  by  the  failure  of 
the  engineer  to  warn  him  before  start- 
ing the  machinery,  where  a  rule  of  such 
engineer,  known  to  deceased,  requiring 
him,  if  he  should  be  going  into  a  dan- 
gerous place  and  the  engineer  should 
not  be  in  the  engine  room,  to  withdraw 
the  starting  bar  and  place  it  on  the 
floor  of  the  engine  room  to  notify  him 
not  to  start,  was  disobeyed  by  the  de- 
ceased. Stevens  v.  San  Francisco  &  N. 
P.  R.  Co.  (1893)  100  Cal.  554,  35  Pac 
165. 


§  1119] 


SYSTEM. 


2961 


ciple  that  he  knows  himself  to  be  doing  his  work  in  a  manner  which  is 
likely  to  cause  him  injury. 

In  any  jurisdiction  where  the  duty  to  see  that  a  rule  is  carried  out 
is  regarded  as  non-delegable  (see  chapter  lxiv.),  the  doctrine  that  an 
habitual  practice  is  the  juridical  equivalent  of  a  rule  will  sometimes 
operate  to  the  disadvantage  of  the  master.® 

1119.  [213b]  Duty  to  bring  the  rules  to  the  notice  of  the  servant. — 
The  failure  to  bring  a  rule  to  the  knowledge  of  the  employee  or  em- 
ployees by  whose  agency  it  is  to  be  carried  out  obviously  involves  the 
same  consequences,  in  a  juridical  point  of  view,  as  the  entire  omis- 
sion to  frame  that  rule.* 

The  duty  of  promulgation  is  usually  considered  in  relation  to  the 
question  of  the  servant's  knowledge  of  some  particular  rule  as  an  ele- 
ment which  it  is  necessary  to  establish  before  he  can  be  held  guilty 


6  In  Denver  &  R.  G.  B.  Co.  v.  Sipes 
(1899)  26  Colo.  17,  55  Pac.  1093,  it 
was  held  that  the  mere  fact  that  the 
rules  of  a  railway  company  did  not  ex- 
pressly provide  for  the  display  of  a 
red  light  in  the  caboose  of  a  train 
which  turned  out  at  a  siding  to  let 
another  pass,  and  that  they  did  not 
designate  where  any  of  the  red  lights 
which  they  actually  provide  for  should 
be  carried,  did  not  deprive  of  its  char- 
acter as  the  breach  of  a  non-delegable 
duty,  the  failure  of  the  train  hands 
to  obtain  a  red  light  for  the  cupola  on 
a  certain  trip,  where  it  was  in  evidence 
that  the  company's  cabooses  were  con- 
structed with  a  view  to  carrying  such 
a  light,  that  a  particular  kind  of  lamp 
was  constructed  for  the  purpose  of  be- 
ing displayed  in  the  cabooses,  and  that 
it  was  customary  to  carry  one  to  be 
BO  displayed.  By  many  courts,  however, 
it  may  be  presumed  that  the  facts  thus 
presented  would  come  within  the  scope 
of  the  rule  that  the  master  is  not  lia- 
ble for  the  negligent  manner  in  which 
the  details  of  the  work  are  carried  out. 
See  chapter  Lxv.  See  also  Leicis  v. 
Wabash  R.  Co.  (1909)  142  Mo.  App. 
585,  121  S.  W.  1090. 

1  In  an  action  by  an  employee  work- 
ing under  the  direction  of  a  foreman, 
for  an  injury  sustained  in  attempting 
to  shift  a  he'avy  engine  into  place,  the 
fact  that  defendants  had  a  rule  requir- 
ing a  boom  which  was  attached  to  the 
engine  to  be  lowered  before  shifting  the 
engine,  and  that  other  contractors  had 
M.  &  S.  Vol.  III.— 186. 


similar  rules,  authorized  a  finding  that 
the  rule  should  have  been  communicated 
to  the  foreman,  who  had  authority,  and 
whose  duty  it  was,  to  direct  the  work 
of  shifting  the  engine,  and  who  had 
charge  of  the  work,  and  hired  the 
laborers,  who  were  to  obey  his  instruc- 
tions, the  men  engaged  in  shifting  the 
engine  being  all  under  his  direction, 
and  not  that  of  the  engineer.  Daley 
V.  Brotcw  (1901)  167  N.  Y.  381,  60  N. 
E.  752,  affirming  (1899)  45  App.  Div. 
428,  60  N.  Y.  Supp.  840. 

A  rule  which  relieves  the  employer 
of  the  obligation  to  give  the  employee 
notice  of  dangers  similar  to  those 
against  which  rules  are  commonly 
promulgated  as  a  safeguard  stands  on 
the  same  footing  as  any  other  rule. 
Thus,  where  a  railroad  company,  in  an 
action  for  injuries  caused  by  a  col- 
lision with  a  "wild"  train,  admits  that 
it  was  run  without  any  precaution  or 
notice  in  advance  that  such  a  train  was 
to  be  expected,  and,  in  order  to  rebut 
any  presumption  of  negligence  on  the 
premises,  relies  upon  a  rule  dispensing 
with  such  notice,  the  defense  will  not 
be  allowed,  unless  it  shows  that  its 
employees  were  duly  informed  of  the 
rule,  or  had  such  knowledge  of  its 
usage  and  practice  in  the  premises  as 
would  be  equivalent  to  actual  notice  of 
the  dangers  arising  from  the  particular 
occurrence  which  the  rule  was  designed 
to  obviate.  Olson  v.  St.  Paul,  M.  d  M. 
R.  Co.  (1888)  38  Minn.  117,  35  N.  W. 
866. 
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of  contributory  negligence  in  violating  it.     This  aspect  of  the  duty  is 
discussed  in  subtitle  D. 

1120.  [214]  Duty  to  enforce  the  rules  promulgated. — (See  also  cas- 
es cited  in  §  1123,  post.) — An  employer  does  not  discharge  his 
whole  duty  by  merely  framing  and  promulgating  proper  rules  for 
the  conduct  of  his  business,  and  the  guidance  and  control  of  his  serv- 
ants. He  is  also  under  the  obligation  of  enforcing  the  rules,  in  so  far 
as  that  result  can  be  attained  by  exercising  a  reasonably  careful  su- 
pervision over  his  business  and  his  servants.'  In  other  words,  a  mas- 
ter's duty  does  not  end  with  prescribing  rules  calculated  to  secure  the 
safety  of  employees.  It  is  equally  binding  on  him  honestly  and  faith- 
fully to  require  their  observance.*    It  has  been  said  that  the  duty  of 


I  Senior  v.  Ward  (1859)  1  El.  &  El. 
.385,  28  L.  J.  Q.  B.  N.  S.  139,  5  Jur. 
N".  S.  172,  7  Week.  Rep.  261,  10  Mor. 
Min.  Rep.  646;  Karavokiris  v.  Ccmadian 
Rubber  Co.  (1909)  Rap.  Jud.  Quebec 
36  C.  S.  425;  Whittaker  v.  Delaware  & 
E.  Canal  Go.  (1891)  126  N.  Y.  544,  27 
N.  E.  1042,  followed  in  Warn  v.  New 
York  C.  &  H.  R.  R.  Co.  (1894)  80  Hun, 
71,  29  N.  Y.  Supp.  897,  where  the  court, 
referring  to  a  certain  rule  of  the  de- 
fendant, said  "If  .  .  .  [it]  was  in- 
tended to  apply  to  a  train  like  the 
one  in  the  inspection  of  which  the  plain- 
tiff was  injured,  it  became  a  question 
of  fact  whether  the  defendant  was 
guilty  of  negligence  in  regard  to  its 
proper  promulgation  and  enforcement. 
If  that  rule  was  not  intended  to  apply 
to  such  a  train,  then  it  became  a  ques- 
tion of  fact  whether  the  defendant  had 
performed  the  measure  of  its  duty, 
within  the  rule"  that  a  railroad  com- 
pany is  bound  to  protect  its  employees, 
so  far  as  it  can,  by  the  promulgation  of 
reasonable  rules. 

"No  distinction  exists  in  principle 
between  permitting  the  use  of  defective 
machinery,  and  permitting  employees 
to  habitually  disregard  the  safeguards 
that  have  been  provided  to  insure  the 
safe  running  and  operation  of  trains." 
Coppins  V.  New  York  C.  &  H.  R.  R. 
Co.  (1890)  122  N.  Y.  557,  19  Am.  St. 
Rep.  553,  25  N.  E.  915. 

By  promulgating  a  printed  rule,  the 
master  does  not  become  responsible  for 
its  observance  in  every  case  which  it 
fits.  "A  rule  is  but  a  direction  or  com- 
mand as  to  the  mode  of  carrying  on  the 
work.  The  master  is  bound  to  the  use 
ol  reasonable  diligence  in  enforcing  it; 


but  he  certainly  is  not  an  insurer  of  its 
observance."  Rutledge  v.  Missov/ri  P. 
R.  Co.  (1894)  123  Mo.  121,  24  S.  W. 
1053,  27  S.  W.  327. 

Where  a  mine  is  operated  by  a  com- 
pany through  an  incline  extending  from 
the  surface  several  hundred  feet  into  the 
earth,  by  means  of  cars  run  upon  iron 
rails  laid  therein,  and  it  is  an  estab- 
lished rule  of  the  company  that  a  signal 
called  a  "tally"  shall  be  sounded  at 
twenty-three  minutes  before  5  o'clock 
every  evening,  at  which  time  the  cars 
shall  cease  running  up  and  down  the  in- 
cline, and  the  workmen  shall  have  the 
right  of  way  for  the  space  of  seven 
minutes  to  reach  the  surface,  it  is  negli- 
gence on  the  part  of  the  company  to  al- 
low the  "tally"  to  be  given  by  an  em- 
ployee stationed  at  an  intermediate 
point  on  the  incline,  where  it  is  impos- 
sible for  him  to  know  when  cars  will  be 
sent  down  by  the  engineer  at  the  top. 
Silver  Cord  Combination  Min.  Co.  v. 
McDoiiald  (1890)  14  Colo.  191,  23  Pac 
346,  16  Mor.  Min.  Rep.  171. 

2  Merrill  v.  Oregon  Short  Line  R.  Co. 
(1905)  29  Utah,  264,  110  Am.  St. 
Rep.  695,  81  Pac.  85;  Atlantic 
Coast  Line  R.  Co.  v.  Mallard  (1907) 
54  Fla.  143,  44  So.  366;  Chicago  &  A. 
R.  Co.  V.  Eaton  (1901)  96  111.  App. 
570,  aflirmed  in  (1902)  194  111.  441, 
88  Am.  St.  Rep.  161,  62  N.  E.  784; 
O'Brien  v.  Gorra-Rock  Island  Min.  Co. 

(1909)  40  Mont.  212,  105  Pac.  724; 
Anable  v.  New  York  C.  &  H.  R.  R.  Co. 

(1910)  138  App.  Div.  380,  122  N.  Y. 
Supp.  713;  Morrison  v.  San  Pedro,  L. 
A.  d  S.  L.  R.  Co.  (1907)  32  Utah,  85, 
88  Pac.  998 ;  Lanwvreux  v.  Foumier  dit 
Larose    (1903)    33   Can.   S.   C.   675,   af- 
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seeing  that  the  regulations  are  obeyed  is  specially  imperative  where 
young  persons  are  employed.' 

In  some  cases  negligence  in  respect  to  the  enforcement  of  a  rule 
may  be  inferred  where  the  defendant  has  noticed  that  it  is  constant- 
ly being  violated,  and  is  therefore  insufficient  for  the  protection  of 
certain  employees  unless  some  other  employee  is  personally  present  to 
see  that  the  precautions  which  it  contemplates  are  properly  observed.* 
[If  the  master  knows  that  his  orders  have  been  violated,  he  is  liable  for 
resulting  injuries  if  he  fails  to  take  reasonable  measures  to  avoid 
them.*] 

Whether  the  master  was  negligent  in  failing  to  enforce  a  rule 
adopted  by  it  is  a  question  of  fact  for  the  jury.® 

firming  (1902)  Rap.  Jud.  Quebec,  21  C.  two  passenger  trains  approaching  eacli 

S.  99;  Richmond  &  D.  R.  Co.  v.  Eissong  other  on  the  same  track,  is  not  a  com- 

(1893)    97  Ala.   187,   13    So.    209;    St.  plete    discharge    of    the    railway    eom- 

Louis,  A.  £  T.  R.  Go.  v.  Triplett  (1891)  pany's  duty  to  furnish  safe  places  and 

54  Ark.  289,   11   L.E.A.  773,   15   S.   W.  appliances  for  its  employees  if  the  de- 

831,  16  S.  W.  266.     Laxity  in  the  en-  spatcher  afterwards  becomes    aware    of 

forcement  of  rules  is  negligence.    Texas  the  danger  of  a  collision,  growing  out 

ds   N.    0.   R.    Go.   V.   Echols    (1894)    87  of  a  disobedience  of  such  orders,  which 

Tex.  339,  27  S.  W.  60,  28  S.  W.  517.  he  may  guard   against  by  issuing  new 

3  Parent  v.  Schloman  (1897)  Kap.  orders.  Santa  Fe  Pacific  R.  Co.  \. 
Jud.  Quebec,  12  C.  S.  283.  Holmes   (1906)   202  U.  S.  438,  50  L.  ed. 

4  St.  Louis,  A.  &  T.  R.  Go.  v.  Triplett  1094,  26  Sup.  Ct.  Rep.  676. 

(1891)  54  Ark.  289,  11  L.R.A.  773,  15  ^  Devoe  v.  2Ve«7  York  G.  d  H.  R.  R. 
S.  W.  831,  16  S.  W.  266,  where  the  only  Go.  (1903)  174  N.  Y.  1,  66  N.  E.  568; 
rule  promulgated  for  the  protection  of  Warn  v.  New  York  C.  d  H.  R.  R.  Co. 
men  working  on  repair  tracks  was  one  (1895)  92  Hun,  91,  36  N.  Y.  Supp.  336, 
which  forbade  men  to  do  switching  on  reversed  (1898)  157  N.  Y.  109,  51  X. 
such  tracks  without  the  permission  of  E.  744,  but  not  on  this  point, 
the  foreman  of  repairs.  It  was  assert-  Whetlier  masters  can  be  held  liable  on 
ed  by  the  company  that  if  this  rule  was  the  ground  that  they  neglected  to  take 
suflBcient,  when  faithfully  observed  by  proper  precautions,  in  relation  to  an 
its  employees,  to  guard  against  the  elevator,  to  prevent  persons  in  their  em- 
danger,  the  company  had  discharged  its  ploy  from  using  it  in  a  manner  and  for 
duty.  The  court,  however,  said:  "This  a  purpose  for  which  it  was  not  intend- 
seems  to  be  the  general  rule  of  law  ed,  and  contrary  to  the  rules  of  their 
when  the  circumstances  are  such  that  business,  depends  upon  three  questions 
a  reasonably  prudent  person  might  rely  of  fact:  First,  whether  the  condition 
upon  rules  and  regulations  to  afford  of  the  elevator,  its  relation  to  the  busi- 
protection.  But  if  the  master  sees  ness  of  the  defendants,  or  to  the  work  in 
proper  to  rely  upon  such  methods  of  which  the  plaintiff  was  engaged,  and  all 
protection  to  his  servants,  and  the  oc-  the  circumstances  of  the  case,  were  such 
casion  demands  it,  he  should  also  adopt  as  to  require  of  the  defendants  some 
such  measures  as  may  be  reasonably  precaution  against  such  improper  use; 
necessary  to  secure  the  observance  of  second,  whether  they  were  guilty  of 
such  rules.  The  fact  that  rules  have  neglect,  either  in  not  taking  precau- 
been  adopted  is  only  evidence  of  the  de-  tions,  or  in  respect  to  the  sufficiency  of 
gree  of  care  and  diligence,  exercised  by  the  precautions  taken  by  them;  third, 
the  master  in  any  given  case."  whether  the  plaintiff    was    injured  by 

5  The  promulgation  by  a  train  de-  reason  of  the  want  or  insufficiency  of 
spatcher  of  special  orders,  sufficient,  if  such  precaution.  Avilla  v.  Nash  {1S75) 
obeyed,  to  insure  the  safe  operation  of  117  Mass.  319. 
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It  is  evident  that,  in  order  to  recover  for  a  breach  of  this  duty  in 
cases  where  the  master  was  not  personally  supervising  his  business, 
the  servant  must  rely  on  the  theory  that  the  agent  to  whom  the  en- 
forcement of  the  rules  was  intrusted  was  a  vice  principal  by  virtue 
either  of  his  official  rank,  or  for  the  reason  that  the  duty  belongs  to 
the  non-delegable  class.  These  aspects  of  the  question  are  discussed 
in  chapters  lxi.,  lxii.,  and  lxiv.,  post. 

1121.  [215]  Construction  and  meaning:  of  rules. — When  duly 
brought  to  the  knowledge  of  the  servants,  and  assented  to  by  them, 
a  rule  constitutes  a  written  contract  between  them  and  the  master. 
Its  construction,  therefore,  must  always  be  a  question  exclusively  for 
the  court.*  The  proper  course,  therefore,  is  for  the  court  to  instruct 
the  jury  as  to  the  meaning  of  the  rule  in  question.^  Yet  it  has  been 
held  that,  where  the  language  of  a  rule,  when  read  in  the  light  of  the 
circumstances  inducing  its  promulgation,  is  fairly  susceptible  of  a 
certain  construction,  and  that  construction  has  always  been  placed 
upon  it  by  employees,  it  is  a  question  of  fact  for  the  jury,  whether  one 
of  those  employees  was  negligent  in  acting  on  the  assumption  that  this 
construction  was  the  correct  one.* 

By  one  court  it  has  been  laid  down  that,  when  a  rule  is  clear  and 
explicit,  free  from  ambiguity  and  equivocation,  evidence  of  usage 
and  custom  is  inadmissible  to  vary  or  alter  its  terms.*  By  another, 
the  more  restricted  doctrine  has  been  formulated  that  evidence  is  not 

1  Chicago,  R.  I.  &  P.  li.  Co.  v.  Ship  thing  in  a  certain  way,  as  this  would  be 

(1909)    98  C.  C.  A.  257,  174  Fed.  353;  asking   him   to  construe   the  rule,   and 

Kenefick-Bammond  Co.  v.  Rohr   ( 1905 )  this  is  not  within  the  domain  of  verbal 

77  Ark.  290,  91  S.  W.  179;  Lowismlle  d  evidence.     Pennsylvania  Co.  v.   Stoelke 

N.  R.  Co.  V.  Sewell  (1911)  142  Ky.  171,  (1882)   104  111.  201. 

134  S.  W.  162;   Cincinnati,  N.  0.  d  T.  ^  Lovdsville   d    N.   R.    Co    v.   Hiltner 

P.  R.  Co.  V.  Silvers   (1910)   —  Ky.  — ,  (1900)   21  Ky.  L.  Rep,  1826,  56  S.  W. 

126  S.  W.  120;  Western  d  A.  R.  Co.  v.  654.     The  reversal  on  rehearing  (1900) 

Moore   (1893)  94  Ga.  457,  20  S.  E.  640.  22  Ky.  L.  Rep.   1141,  60  S.  W.  2,  does 

The   construction   of   a   contract,   un-  not  affect  the  case  as  an  authority  for 

less  there  is  something  peculiar  to  the  the  above  point. 

words,  by  reason  of  the  custom  of  the  3  Texas    d    P.    R.     Co.     v.     Leighty 

trade  to  which  the  contract  relates,  is  (1895)    88  Tex.  604,  32  S.  W.  515,  af- 

for    the    court.      Per    Lord    Cairns    in  firming  (1895)  —  Tex.  Civ.  App.  — ,  32 

Bowes  V.   Shand    (1877)    L.  R.   2   App.  S.  W.  799;  Cincinnati,  N.  0.  d  T.  p'  R 

Cas.  455,  46  L.  J.  Q.  B.  N.  S.  561,  36  Co.   v.  Lovell    (1910)    141   Ky    249    — 

L.  T.  N.  S.  857,  25    Week.    Rep,    730.  L.R.A.(N.S.)  — ,  132  S.  W.  569,  rehear- 

See  also  Parsons,  Contr.  p.  610.     This  ing  denied  in   (1911)   142  Ky.  1,  133  S. 

doctrine  is  assumed  to  express  the  cor-  W.  788. 

rect  rule  of  procedure  in  all  the  cases  4  Memphis   d    C.    R.    Co.    v.    Graham 

cited   below,   with   one  exception  to  be  (1891)    94  Ala.  545,   10   So,   283.     The 

noted  presently.  general  rule  of  evidence  is  that  usage  is 

A  witness   cannot  be  asked  whether,  admissible  to  explain  what  is  doubtful, 

under  some  particular  rule,  there  would  but  not  to  vary  or  contradict  what  is 

be  any  objection    to    doing    a    certain  plain.    Greenl.  Ev.  16th  ed.  §  292. 
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admissible  to  show  that  employees  interpreted  and  acted  upon  a  rule 
as  bearing  a  certain  signification,  without  showing  that  the  plaintiff 
himself  so  understood  or  so  acted  on  the  rule,  or  knew  that  the  other 
employees  did  so.* 

Like  other  written  documents,  rules  are  to  be  given  a  reasonable 
construction.* 


6  Western  &  A.  R.  Co.  v.  Moore 
(1893)   94  Ga.  457,  20  S.  E.  640. 

6  A  provision  holding  train  hands 
equally  responsible  for  the  violation  of 
the  rules  governing  the  safety  of  the 
train  applies  to  each  one  within  the 
range  of  his  own  duties,  and  does  not 
make  him  responsible  for  the  wrongful 
actions  or  omissions  of  others.  In  the 
following  case  one  rule  declared  that  a 
work  train  "must  not  leave  a  station, 
when  directed  to  run  by  special  order, 
unless  the  conductor  and  engineer  have 
a  copy  of  the  same  in  their  possession;" 
while  another  required  the  conductor  to 
show  his  order  to  the  brakeman,  and 
the  engineer  to  show  his  to  the  fireman. 
The  conductor  of  such  a  train  received 
a  message  stating  that  a  certain  passen- 
ger train  was  fifty-three  minutes  late, 
and  kept  his  train  at  a  station  until 
half  an  hour  after  this  period  had  ex- 
pired, the  train  crew  having  meantime 
taken  their  dinner  at  a  place  about  two 
blocks  away,  where  it  was  doubtful 
whether  a  passing  train  would  have  been 
heard,  and  then  ran  out  his  train  with- 
out having  inquired  whether  the  pas- 
senger train  had  passed  through  the 
station,  and  without  having  received 
any  message  regulating  the  movements 
of  his  own  train.  A  collision  took  place 
between  the  work  train  and  the  belated 
passenger  train,  and  the  fireman  of  the 
former  was  killed.  The  company  sought 
to  escape  liability  on  the  theory  that  the 
fireman  was  guilty  of  contributory 
negligence  in  not  having  refused  to  obey 
the  directions  of  the  conductor  until  he 
had  first  satisfied  himself  that  such 
directions  were  authorized  by  a  new 
telegraphic  order  superseding  the  one 
which  announced  that  the  passenger 
train  was  late.  The  court,  however,  re- 
fused to  set  aside  a  verdict  finding  that 
the  fireman  was  not  negligent  in  remain- 
ing at  his  post,  saying:  "It  is  scarcely 
necessary  to  say  that  such  a  rule  would 
destroy  the  discipline  essential  to  the 
proper  management  of  trains,  and  we 
find    nothing    in  the   record  which  re- 


quires that  it  be  enforced  in  this  case. 
Whether  Davies  knew  that  No.  3  had 
not  passed  when  the  conductor  ordered 
his  train  out  onto  the  main  line  is  not 
shown.  It  is  probable,  but  not  certain, 
that  he  would  have  heard  the  train  had 
it  gone  through  the  station  while  he  was 
at  dinner.  But  conceding  that  he 
should  have  known  that  it  had  not  yet 
arrived,  it  does  not  follow  that  he  knew 
his  train  should  not  have  been  ordered 
out.  He  knew  he  had  not  seen  a  tele- 
graphic order  which  announced  any 
further  change  in  the  time  of  No.  3,  it 
is  true,  but  he  did  not  know  what 
information  the  conductor  had  received. 
It  may  be  said  that  it  was  his  right  to 
see  the  order,  if  one  had  been  received, 
and  that  until  he  saw  it  he  should  have 
acted  on  the  presumption  that  none  had 
been  sent,  but  such  a  course  on  his  part 
was  not  required  by  the  rules.  They 
provided  that  tra/in  and  engine  men 
should  be  held  eqlually  responsible  for 
the  violation  of  any  of  the  rules  govern- 
ing the  safety  of  the  trains,  and  that 
they  should  take  every  precaution  for 
the  protection  of  trains,  even  if  not  pro- 
vided for  by  the  rules;  but  they  also 
provided  that  the  conductor  should  have 
charge  and  control  of  the  train  and  of 
all  persons  employed  on  it,  and  made 
him  responsible  for  its  movements  while 
on  the  road,  'except  when  his  directions 
conflict  with  the  rules,  or  involve  risk 
or  hazard,'  in  either  of  which  cases  the 
engineer  was  to  be  held  alike  account- 
able. Brakemen  and  firemen  were  re- 
quired to  report  every  instance  when 
the  conductors  and  engineers  should 
fail  to  show  their  telegraphic  orders  as 
provided  by  rule  101,  but  we  find  noth- 
ing in  the  rules  which  required  them  to 
disobey  the  orders  given."  Eaas  v.  Chi- 
cago, M.  d  St.  P.  R.  Co.  (1894)  90 
Iowa,  259,  57  N.  W.  894. 

A  special  bulletin  order  regulating 
the  speed  of  trains  when  passing  certain 
particular  switch  points  designated 
therein,  has  no  application  to  switch 
points  generally;    and,   in   the   absence 
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of  evidence  showing  that  the  point  at 
which  the  disaster  occurred  was  of  the 
particular  class  of  switch  points  em- 
braced within  the  terms  of  such  order, 
a  court  does  not  err  in  charging  the 
jury  that  this  order  could  have  no  appli- 
cation to  the  point  in  question.  West- 
em  d  A.  R.  Co.  V.  Bussey  (1894)  95 
Ga.  584,  23  S.  E.  207. 

Evidence  that  a  railroad  company 
has  promulgated  rules  requiring  track 
repairers  to  examine  their  sections  daily 
to  ascertain  if  the  track  is  safe,  and  to 
keep  them  and  the  cattle  guards  in  good 
repair,  is  inadmissible  in  an  action  to 
recover  for  injuries  received  by  a  brake- 
man  through  a  collision  with  the  wing 
fence  at  a  cattle  guard,  where  there  is 
no  allegation  that  the  fence  which 
caused  the  injury  is  not  in  good  order, 
and  the  rules  gave  the  track  repairers 
no  authority  to  remove  such  fences. 
McKee  v.  Chicago,  R.  I.  d  P.  R.  Go. 
(1891)  83  Iowa,  616,  13  L.K.A.  817,  50 
N.  W.  209. 

A  railroad  company  is  not  liable  to  a 
section  hand  injured  by  a  passing  en- 
gine while  he  was  cleaning  the  tracks 
at  a  crossing,  on  the  ground  of  failure 
to  observe  a  rule  requiring  a  lookout  on 
the  footboard  of  an  engine  backed  across 
a  public  highway,  as  the  rule  Is  for  the 
protection  of  the  public,  and  not  em- 
ployees. Carlson  v.  Cincinnati,  8.  &  M. 
R.  Co.  (1899)  120  Mich.  481,  79  N.  W. 
688. 

A  rule  of  a  railroad  company  requir- 
ing that  at  all  stations  where  automatic 
block  signals  are  not  used,  a  red  signal 
will  be  at  once  displayed  next  the  track 
on  which  a  train  has  passed,  and  kept 
there  until  it  has  been  gone  the  length 
of  time  given  in  the  time-table  between 
it  and  the  train  which  should  follow,  if 
not  more  than  ten  minutes,  but  in  all 
cases  kept  there  for  five  minutes;  and 
that  no  train  will  pass  such  signal  until 
the  five  minutes  have  elapsed,  unless 
otherwise  ordered  in  the  time-table  or 
by  special  instructions, — does  not  re- 
quire the  employee  whose  duty  it  is  to 
display  such  signal  to  place  it  on  the 
track,  or  so  near  thereto  he  will  be 
struck  by  a  passing  train,  or  to  keep  it 
there  the  full  ten  minutes,  where  that  is 
the  time  before  the  next  train  is  due. 
Foss  V.  Old  Colony  R.  Co.  (1898)  170 
Mass.  168,  49  N.  E.  102  (recovery  de- 
nied on  the  ground  that  the  servant  had 
either  placed  the  light  in  an  unneces- 
sarily dangerous  place,  or  tried  to  re- 


move   it   without    taking    proper    pre- 
cautions). 

Where  there  is  no  rule  which,  in  ex- 
press terms  requires  the  engineer  to 
give  any  signal  for  sending  out  a  flag- 
man to  protect  a  train,  in  case  of  a 
stoppage  on  the  main  line,  but  a  rule 
states  that  "five  short  blasts  of  the 
whistle  is  a  signal  to  the  flagman  to  go 
back  and  protect  the  rear  of  his  train," 
and  the  conductor  is  also  required  to 
protect  his  train  by  flagging,  in  case  of 
stoppage,  the  construction  to  be  placed 
on  the  rules  is  that  it  is  the  engineer's 
duty,  upon  stopping  his  train,  to  give 
the  signal  for  the  flagman  to  be  sent 
back,  and  the  duty  of  the  conductor  to 
take  that  precaution  without  the  signal. 
International  &  0.  N.  R.  Co.  v.  Culpep- 
per (1898)  19  Tex.  Civ.  App.  182,  46 
S.  W.  922. 

A  rule  of  a  railroad  company,  pro- 
viding that  certain  signals  on  the  end 
of  a  car  shall  denote  that  the  car  in- 
spectors are  at  work  under  or  about  the 
car  or  train,  and  that  the  car  or  train 
so  protected  shall  not  be  coupled  to  or 
moved  until  the  signal  is  removed  by 
the  car  inspector,  and  that,  when  a  car 
or  train  is  standing  on  a  siding  so  pro- 
tected, other  cars  shall  not  be  placed  in 
front  of  it  without  first  notifying  the  car 
inspector,  that  he  may  protect  himself, 
does  not  apply  to  a  regular  passenger 
train  which  has  stopped  at  a  station  on 
the  main  track.  Warn  v.  New  York  C. 
&  H.  R.  R.  Co.  (1898)  157  N.  Y.  109,  51 
N.  E.  744,  reversing  ( 1895 )  92  Hun,  91, 
36  N.  Y.  Supp.  336. 

A  rule  requiring  warning  signals  to 
be  displayed  at  an  adequate  distance 
from  a  place  where  work  is  to  be  done 
"which  will  render  the  track  unsafe  or 
impassable,  or  unsafe  for  trains  at  their 
usual  rate  of  speed,"  has  no  application 
to  a  case  where  a  bridge  which  has  sunk 
about  an  inch  below  its  proper  level  is 
being  "surfaced."  Under  such  circum- 
stances it  is  rather  the  duty  of  the 
workmen  to  clear  the  track  for  the 
trains,  and  the  track  is  not  impassable 
nor  even  dangerous  within  the  meaning 
of  the  rule.  Aurandt  v.  Chicago,  M.  J 
-Si.  P.  R.  Co.  (1894)  90  Iowa,  617,  57 
N.  W.  442. 

The  efl'ect  of  evidence  that  it  was  a 
part  of  the  duty  of  trackmen  to  look 
out  for  wild  trains,  and  that  they  had 
no  other  means  of  protection  except  to 
take  care  of  themselves,  is  not  qualified 
by  a  rule  that  wild  trains    "must    run 
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cautiously  around  curves  and  over  grade 
crossings,  looking  out  for  trackmen," 
the  proper  interpretation  of  the  rule 
being  that  the  caution  has  reference  to 
the  safety  of  the  train,  not  of  the  track- 
men. Sullivan  v.  Pitchiurg  R.  Co. 
(1894)  161  Mass.  125,  36  N.  E.  751. 

A  rule  requiring  car  repairers,  while 
at  work  on  main  or  side  tracks,  to  put 
out  a  blue  flag  as  an  indication  of  their 
presence,  does  not  apply  to  cars  upon 
which  repairs  are  being  made  in  the 
shops  or  shop  yards.  Quick  v.  Indian- 
apolis &  St.  L.  R.  Go.  (1889)  130  111. 
334,  22  N.  E.  704. 

The  rules  of  a  railroad  company,  that 
meeting  orders  must  not  be  sent  for  de- 
livery to  trains  of  superior  right  at  the 
points  of  execution  if  this  can  be  avoid- 
ed, and  that  there  should  be,  if  possible, 
at  least  one  telegraph  office  between 
those  at  which  opposing  trains  meet,  do 
not  constitute  a  peremptory  prohibition 
and  command,  but  except  cases  in  which 
an  ordinarily  prudent  man  would  deem 
it  reasonably  safe,  in  the  light  of  the 
knowledge  which  the  despatcher  has,  to 
send  a  meeting  order  for  delivery  to  a 
train  of  superior  right  at  the  point  of 
execution,  or  to  send  meeting  orders  to 
opposing  trains  at  points  between  which 
there  is  no  telegraph  station,  and  there 
is  no  other  practical  way  reasonably  to 
operate  the  railroad.  Northern  F.  R. 
Go.  V.  Dixon  (1905)  71  C.  C.  A.  555, 
139  Fed.  737. 

The  rule  of  the  company  which  re- 
quired the  conductor  of  a  car  to  use 
"every  means  in  his  power  to  help  to 
get  the  car  in  motion"  when  it  has  been 
blocked  did  not  require  him  to  put  him- 
self in  a  position  of  danger  for  that 
purpose.  Hayzel  v.  Columbia  R.  Co. 
(1902)   19  App.  D.  C.  359. 

The  rule  requiring  train  hands  not  to 
attempt  to  remedy  defective  couplings, 
but  to  report  the  fact  to  the  conductor, 
contemplates,  by  a  fair  construction, 
that  the  trainmen  shall  be  subject  to 
the  conductor's  orders  in  taking  steps 
to  remedy  the  defect.  Southern  R.  Co. 
V.  Hollrook  (1906)  124  Ga.  679,  53  S. 
E.  203. 

Rules  relating  to  the  condition  in 
which  engineers  must  leave  their  en- 
gines have  no  application  where  the 
engines  remain  under  the  direct  and 
immediate  control  of  the  engineers. 
Cleveland,  G.  C.  d  St.  L.  R.  Co.  v. 
Bergschicker  (1904)  162  Ind.  108,  69  N. 
E.  1000. 


A  rule  that  bralcemen  must  sot  per- 
mit the  train  to  leave  a  station  until 
certain  that  the  conductor  is  on  the 
train  has  no  application  to  switch 
operations.  Pearl  v.  Omaha  &  St.  L. 
R.  Co.  (1902)  115  Iowa,  535,  88  N.  W. 
1078. 

The  permission  to  go  between  cars 
with  an  engine  attached  to  couple  air 
hose,  given  in  a  rule  forbidding  general- 
ly employees  from  going  there,  includes 
permission  to  uncouple  the  hose.  South- 
ern R.  Go.  V.  Shumate  (1908)  32  Ky.  L. 
Rep.  1027,  107  S.  W.  737. 

A  rule  requiring  certain  measures 
when  a  train  is  at  an  unusual  point,  or 
is  delayed,  or  fails  to  make  the  sched- 
ule, has  no  application  to  a  train  on  a 
siding.  Meacham  v.  Southern  R.  Co. 
(1908)   149  N.  C.  147,  62  S.  E.  879. 

A  rule  forbidding  the  cleaning  of 
machinery  while  in  motion  has  no  ap- 
plication where  the  injury  occurred 
while  the  servant  was  trying  to  remove 
a  choke.  Creachen  v.  tSromley  Bros. 
Carpet  Co.  (1906)  214  Pa.  15,  63  Atl. 
195. 

A  rule  that  an  employee  shall  not 
obey  an  order  subjecting  him  to  danger 
means  to  any  danger  not  to  be  regarded 
as  ordinarily  incident  to  the  service. 
Stephens  v.  Southern  R.  Co.  (1909)  82 
S.  C.  542,  64  S.  E.  601. 

A  rule  providing  for  certain  steps 
to  be  taken  for  the  safety  of  trains  re- 
quired to  stop  where  they  might  be 
overtaken  by  other  trains  applies  to 
trains  stopping  at  as  well  as  between 
stations.  Galveston,  H.  &  S.  A.  R.  Go. 
V.  Quirm  (1907)  —  Tex.  Civ.  App.  — , 
104  S.  W.  397. 

Rules  regarding  the  condition  in 
which  cars  are  to  be  left  on  sidings 
have  no  application  to  cars  merely 
shifted  to  sidings,  to  be  taken  up  by 
trains  then  waiting.  Davis  v.  Rutland 
R.   Go.    (1909)    82  Vt.  24,  71  Atl.  724. 

The  phrases  "make  accidents  im- 
possible" and  "insure  safety,"  used  in 
rules  regulating  the  speed  of  trains  in 
switch  yards,  are  not  to  be  taken 
literally,  but  that  the  rate  of  speed  and 
consequent  degree  of  control  shall  be 
such  as  to  prevent  an  injury  having 
for  its  proximate  cause  that  which, 
under  the  circumstances,  would  be  an 
excessive  rate  of  speed  and  consequent 
lack  of  control.  Clary  v.  Chicago,  M. 
d  St.  P.  R.  Co.  (1910)  141  Wis.  411, 
123  N.  W.  649. 
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An  ambiguous  rule  promulgated  by  a  corporation  for  the  govern- 
ment of  its  employees  in  a  dangerous  service  should  generally  be  taken 
in  its  stronger  sense  against  the  corporation  and  in  favor  of  the  em- 
ployee.'' Obscurity  of  language  which  renders  rules  unintelligible 
to  employees  creates  a  species  of  trap  for  them,  and,  where  the  con- 
sequence of  holding  a  given  rule  valid  will  be  to  disable  an  em- 
ployee from  recovering  damage,  on  the  ground  that  he  violated  its 


T  Western  d  A.  R.  Co.  v.  Moore 
(1893)  94  Ga.  457,  20  S.  E.  640,  hold- 
ing that,  under  a  rule  of  a  railroad  com- 
pany, in  these  words:  "Conductora 
and  trainmen  are  required  to  be  at 
terminal  stations  thirty  minutes  be- 
fore the  leaving  time  of  their  trains. 
Brakemen  must  examine  the  coupling 
apparatus  and  brakes  before  train 
starts,  and  report  to  the  conductor  such 
as  are  not  in  good  order," — it  is  prima 
facie  incumbent  upon  brakemen  to  ex- 
amine brakes  only  at  terminal  points 
before  the  starting  of  a  train. 

To  this  principle  the  following  deci- 
sions would  also  seem  to  be  referable: 

A  fireman  temporarily  in  charge  and 
control  of  an  engine  in  accordance  with 
the  rules  of  the  company  is  an  "engine- 
man"  within  a  rule  of  the  company  that 
enginemen  are  responsible  for  the 
proper  management  of  their  engines,  and 
must  use  great  care  in  switching  and 
handling  their  trains  to  avoid  danger 
to  persons  and  property,  and  must 
avoid  all  unnecessary  jerking.  Louis- 
ville &  N.  R.  Go.  v.  Morgan  (1896)  114 
Ala.  449,  22  So.  20. 

A  rule  to  the  following  effect,  "Coach 
switching  conductors  must  see  that 
brakemen,  with  gaod  and  sufficient 
brakes,  are  on  any  moving  cars;  and 
they  are  cautioned  as  to  making  flying 
switches  (switch  rope  being  furnished). 
Avoid  such  switching,  even  if  it  in- 
creases your  work,"  is  advisory  only, 
and  imposes  caution  on  the  employees 
when  making  such  switches,  but  does 
not  forbid  them.  Toull  v.  Sioux  City  & 
P.  R.  Co.  ( 1885 )  66  Iowa,  346,  23  N.  W. 
736. 

Rules  prohibiting  switchmen  from 
using  any  tools  or  appliances  of  any 
kind  which  are  not  "safe,"  and  stating 
that  employees  will  be  upheld  by  the 
company  in  refusing  to  use  tools,  ma- 
chinery, rolling  stock,  or  appliances 
which  are  unsafe,  cannot  be  construed 
in  such  a  sense  that  their  violation  can 


be  inferred  where  an  employee  makes 
a  pilot-bar  coupling  with  a  "Janney" 
coupler,  if  such  a  coupling,  although 
more  dangerous  than  one  made  with 
the  ordinary  apparatus,  can  be  made 
safely  by  the  exercise  of  due  care. 
Kerns  v.  Chicago,  M.  &  St.  P.  R.  Co. 
(1895)    94  Iowa,  121,  62  N.  W.  692. 

A  rule  that  "no  lumber,  wood,  stone, 
materials,  or  tools"  shall  be  placed  with- 
in 5  feet  of  the  rail,  applies  to  loose 
tools,  etc.,  which  are  liable  to  be  ac- 
cidentally moved  by  the  wind  or  other 
causes,  without  the  concurrence  and 
against  the  wish  of  the  railroad  com- 
pany, and  not  to  permanent  structures, 
such  as  cattle  guards.  McKee  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  (1891)  83  Iowa, 
616,  13  L.R.A.  817,  50  N.  W.  209. 

In  Louisville  &  N.  R.  Co.  v.  Kenley 
(1893)  92  Tenn.  207,  21  S.  W.  326, 
where  the  question  was  whether  the 
promise  of  a  conductor  to  repair  a  car 
was  binding  on  the  company,  it  was 
denied  that  a  rule  to  the  effect  that 
conductors,  flagmen,  brakemen,  and 
train  porters  were  to  report  to,  and  re- 
ceive their  instructions  from,  the  mas- 
ter of  trains,  had  any  application  to 
complaints    about   defective    appliances. 

A  rule  of  a  railroad  company  that 
when  a  train  "stops,  for  any  cause," 
danger  signals  must  be  given,  including 
the  placing  of  torpedoes  on  the  track 
at  least  thirty  telegraph  poles  from  the 
rear  of  the  train,  seems  to  be  applicable 
to  trains  stopped  by  accident  or  obstruc- 
tion, or  unexpectedly  compelled  to  stop 
between  stations  and  not  one  which  is 
intended  to  prescribe  the  course  of  ac- 
tion to  be  followed  every  time  a  train 
stops  at  a  station.  Northern  P.  R.  Co. 
V.  Poirier  (1897)  167  U.  S.  48,  42  L. 
ed  72,  17  Sup.  Ct.  Eep.  741  (the  con- 
tention was  that  the  conductor  of  one- 
train  which  was  running  a  short  dis- 
tance ahead  of  another  failed  to  com- 
ply with  such  a  rule). 
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provisions,  the  courts  very  properly  apply  the  principle  that  rules  are' 
to  be  strictly  construed  against  the  master.' 


8  As  was  well  said  in  Western  &  A.  R. 
Co.  V.  Btissey  (1894)  95  Ga.  584,  23  S. 
E.  207,  "When  the  [a  railroad]  corpo- 
ration itself  enters  upon  the  task  of 
framing  rules  which  shall  stand  as  law 
unto  its  employees,  the  law-making 
power  should  be  reasonable  in  framing 
such  rules,  and  should  express  them  in 
such  language,  and  so  directly,  as  to 
be  entirely  unequivocal.  If,  by  the 
formulation  of  rules,  it  undertakes  to 
meet  the  varying  exigencies  which  may 
arise  in  the  conduct  of  its  business,  sub- 
stituting direction  to  him  for  a  discre- 
tion which  otherwise  the  employee 
would  be  required  to  exercise,  and  for 
the  exercise  of  which  he  would  be  an- 
swerable, their  statutes  must  be  at  least 
unequivocal,  and  within  the  comprehen- 
sion of  the  class  of  persons  upon  whom 
they  are  designed  to  operate.  Nothing 
should  be  left  to  intendment.  It  should 
be  borne  in  mind  that  the  persons  or- 
dinarily employed  in  the  conduct  of 
this  business,  and  for  the  government  of 
whom  these  rules  are  designed,  are  not 
learned  or  skilled  in  the  technical  rules 
of  statutory  interpretation;  and  there- 
fore, if  they  be  not  couched  in  such 
terms  as  to  make  them,  intelligible  to 
employees,  or  if  they  be  so  far  equivo- 
cal as  to  express  one  thing  and  mean 
another,  it  would  be  a  harsh  rule  of 
law  which  would  hold  the  employee  an- 
swerable where  he  conformed  to  the  ex- 
press direction  of  the  master,  but  in 
doing  so  violated  what  the  latter  may 
be  pleased  to  term  the  spirit  of  a  rule." 
There  it  was  held  that,  notwithstanding 
a  rule  of  the  defendant  company  requir- 
ing all  trains  to  stop  at  schedule  meet- 
ing and  passing  points,  it  was  not  er- 
ror to  refuse  a  request  to  charge,  in  an 
action  for  injuries  caused  by  a  collision, 
that  it  was  the  duty  of  the  engineer  to 
stop  his  train  at  the  point  where  the 
collision  occurred,  it  not  appearing  that 
the  same  was  either  a  schedule  meeting 
or  passing  point.  It  was  also  denied  to 
be  error  to  charge  the  jury  that  the  en- 
gineer, under  such  rule,  could  pass 
other  than  schedule  meeting  and  pass- 
ing points  "at  such  rate  of  speed  as 
common   prudence   dictated   as   safe.'' 

In  Richmond  &  D.  R.  Co.  v.  Mitchell 
(1892)  92  Ga.  82,  18  S.  E.  290,  the 
plaintiflF,  as  part  of  his  contract  of  em- 


ployment with  the  company,  subscribed, 
an  instrument  to  the  following  effect: 
"I  fully  understand  that  the  rules  of 
the  Richmond  &  Danville  Railroad  Com- 
pany positively  prohibit  brakemen  from 
coupling  or  uncoupling  cars,  except 
with  a  stick,  and  that  brakemen  or 
others  must  not  go  between  the  oars  un- 
der any  circumstances,  for  the  purpose 
of  coupling  or  uncoupling  or  adjusting 
pins,  etc.,  when  an  engine  is  attached  to- 
said  cars  or  train ;  and  in  consideration, 
of  being  employed  by  said  company,  1 
hereby  agree  to  be  bound  by  such  rule, 
and  waive  all  or  any  liability  of  said 
company  to  me  for  any  results  of  dis- 
obedience or  infraction  thereof.  I  have 
read  the  above  ca.refully  and  fully  un- 
derstand it."  The  court  said:  "It  may 
be  fairly  presumed  that  the  rules  re- 
ferred to  and  quoted  from  in  the  con- 
tract were  carefully  prepared,  deliber- 
ately adopted,  and  embodied  in  som* 
written  or  printed  document.  It  is 
allowable,  therefore,  to  notice  the 
phraseology  critically  in  order  to  ascer- 
tain whether  or  not,  fairly  construed, 
that  phraseology  embraces  such  a 
coupling  as  was  attempted  in  this  case. 
The  plaintiff  was  neither  coupling  nor 
uncoupling  cars,  nor  did  he  go  between 
the  cars,  nor  was  the  engine  attached  to- 
any  cars  or  train.  The  evidence  is,  in 
substance,  that  the  plaintiff,  who  was- 
a,  brakeman,  stationed  himself,  in  the- 
way  usually  practised  by  employees, 
upon  the  footboard  of  the  pilot  on  the- 
tender,  and  while  there  attempted  ta 
withdraw  with  his  hand,  without  using 
a  stick,  a  pin  and  link  from  the  coup- 
ling apparatus  of  the  engine,  the  en- 
gine and  tender  being  in  motion  back- 
wards at  the  time  towards  a  standing- 
ear  in  the  rear,  for  the  purpose  of  being- 
coupled  thereto.  Certainly  the  rules  as 
quoted  do  not,  by  their  letter,  cover 
such  a  transaction,  as  that  in  which  the 
plaintiff  was  engaged.  It  is  said,  how- 
ever, that  they  do  cover  it  in  spirit  and 
intention.  This  seems  to  be  altogether 
too  doubtful,  for,  as  we  have  already 
said,  there  is  a  presumption  that  such 
rules  would  be  carefully  considered  and 
accurately  expressed,  and  we  may  add 
that  they  ought  to  be  construed  more 
strongly  against  the  party  who  made 
and  adopted  them  than  against  one  who 
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1122.  [216]  Rules  prescribed  must  be  definite  and  intelligible. — 

It  is  sufficiently  obvious  that  an  employer  cannot  be  said  to  have  dis- 
charged his  duty  in  regard  to  the  framing  of  rules  unless  their  pro- 
visions are  sufficiently  specific  to  furnish  the  employees  affected  with 
adequate  information  respecting  the  acts  which  are  to  be  done  in 
order  to  carry  out  the  employer's  ideas  as  to  the  proper  manner  of 
performing  the  work  *  So,  also,  it  is  as  much  the  duty  of  a  master 
to  specify  in  a  rule  the  means  by  which  the  notice  of  danger  for  which 

merely  assented  to  and  agreed  to  be  joined  upon  the  servants  by  any  rule 
bound  by  them  when  they  were  pre-  of  the  defendant  or  by  any  instruction 
sented  to  him  as  a  basis  of  contract,  ever  given  them.  Having  furnished  the 
The  strong  probability  is  that,  in  pre-  car  and  the  stakes,  it  was  left  to  the 
paring  the  rules,  such  a  case  as  the  judgment  and  discretion  of  the  foreman 
present,  though  it  might  frequently  oc-  whether  to  use  the  stakes  or  not,  and 
cur,  was  overlooked,  and  therefore  was  in  this  particular  instance  they  were 
not  provided  for.  We  think  this  is  the  not  used  for  the  reason  that  they  sup- 
truth  of  the  matter,  and  we  hold  with  posed  the  lumber  would  stay  on  the  car 
confidence  that  the  rules  have  no  ap-  over  the  short  distance  it  was  to  be 
plication  to  the  present  case."  carried.     And  it  is  because  of  the  fail- 

The  doctrine  of  the  text  was  followed  ure  of  the  defendant  to  require  the  use 

in  Southern  R.  Co.  v.  Hopkins    (1908)  of  the  stakes  in  all  cases  that  the  neg- 

88   C.   C.  A.  312,   161  Fed.  266;    Great  lect  of  its  servants  in  this  case  is  im- 

Northem  R.   Go.  v.   McDermid    (1910)  puted  to   it.     There  was   no   rule,   and 

100  C.  C.  A.  525,  177  Fed.  105;  Georgia,  the  only  method  or  system  was  such  as 

F.  &  A.  R.  Co.  V.  Sasser   (1908)   4  Ga.  the    foreman    in    each    particular    case 

App.   276,   61   S.   E.   505;    Schaufele  v.  should   deem   the   safe   and  proper   one 

Central  R.  Co.   (1909)   6  Ga.  App.  660,  to  pursue.     Under  such  a  state  of  facts 

65  S.  E.  708.  the  employer  must  be  deemed  construct- 

1  A  general  rule  that  freight  is  to  be  ively  present  during  the  loading  of  the 
safely  loaded  so  that  it  cannot  fall  oflf  cars,  and  the  acts  of  his  agents  are  in 
the  cars  is  not  sufficient  as  a  rule  in  law  deemed  to  be  his  acts.  The  im- 
regard  to  loading  timber  above  the  sides  proper  and  negligent  loading  of  the 
of  the  car,  so  as  to  relieve  the  railroad  cars  is  thus  traced  directly  to  tlie  de- 
company  from  liability  for  injury  to  a,  fendant,  and  its  negligence  established." 
servant  by  the  fall  of  timber  from  a  Ford  v.  Lake  Shore  &  M.  S.  R.  Co. 
gondola  car  on  which  it  was  piled  above  (1891)  124  N.  Y.  493,  12  L.R.A.  454, 
the  sides  without  stakes  to  hold  it,  al-  26  N.  E.  1101. 

though  stakes  were  furnished  by  the  Where  car  repairers  are  required  to 
company,  to  be  used  in  the  discretion  of  work  on  a  siding  which  trains  may,  in 
its  servants.  In  the  following  case  the  the  ordinary  course  of  business,  enter 
court  said:  "Method  or  system  as  to  from  either  end,  and  the  custom  is  to 
loading  lumber,  there  was  none.  Hav-  protect  such  car  repairers  by  placing 
ing  furnished  a  good  car  and  stakes  a  blue  flag  at  one  end  only  of  a  car 
that  might  be  used,  the  manner  of  load-  which  is  undergoing  repair,  the  com- 
ing lumber  was  left  to  the  judgment  pany  is  negligent  in  not  promulgat- 
and  discretion  of  its  agents  and  serv-  ing  a  more  definite  rule  than  one  which 
ants.  It  was  not  sufficient  for  the  de-  merely  provides  that  "blue  is  a  signal 
fendant  to  show  that  its  employees  to  be  used  by  car  inspectors."  Chicago, 
knew  that  the  rule  I  have  quoted  ap-  B.  <£  Q.  B.  Co.  v.  McGraiv  (1896)  22 
plied  to  lumber,  and  also  knew  that  the  Colo.  363,  45  Pac.  383. 
general  usage  required  it  to  be  staked,  A  rule  for  the  protection  of  car  re- 
and  that  stakes  were  furnished  and  pairers  is  essentially  defective  where  it 
available  to  the  men  in  the  particular  omits  to  designate  the  person  by  whom 
case  before  us.  All  this  may  be  as-  the  danger  signal  may  be  removed. 
Bumed  to  be  true,  and  yet  the  fact  exists  Abel  v.  Delaware  &  E.  Canal  Co.  (1891) 
that  the  use  of  the  stakes  was  not  en-  128  N.  Y.  662,  28  N.  E.  663. 
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it  provides  is  to  be  given,  as  it  is  his  duty  to  direct  that  such  notice 
shall  be  given.*  But  a  rule  which  requires  employees  of  one  class  to 
protect  themselves  by  certain  precautions  against  the  possible  con- 
sequences of  certain  acts  of  employees  of  another  class  cannot  be  im- 
pugned on  the  ground  of  insufficiency  because  it  does  not  in  terms  for- 
bid the  latter  class  of  employees  to  do  those  acts.^ 

0.  Pebfoemance  of  the  duty  in  specific  cases. 

1123.  [217]  Operation  of  trains  considered  with  reference  to  the 
safety  of  train  crews.— (Compare  the  cases  cited  in  note  2  to  §  1112, 
ante.) — a.  Generally. — The  duty  of  a  railroad  company  to  make  and 
enforce  regulations  for  the  safety  of  its  servants  embraces  the  duty  of 
knowing  where  its  trains  are,  and  of  giving  such  orders  as  are  rea- 
sonably necessary  to  protect  the  trainmen.^     Such  a  company,  there- 


A  railroad  company  is  guilty  of  negli- 
gence in  allowing  a  number  of  different 
employees  to  undertake  the  duty  of 
warning  or  causing  to  be  warned  em- 
ployees engaged  on  the  repair  tracks,  of 
the  switching  of  cars  onto  such  tracks, 
without  making  it  certain  who  is  to  dis- 
charge such  duty  in  each  instance,  so 
as  to  avoid  confusion  and  mistake. 
Texas  £  P.  B.  Co.  v.  Eberhart  (1807) 
—  Tex.  Civ.  App.  — ,  40  S.  W.  1060, 
affirmed  in  (1897)  91  Tex.  321,  43 
S.  W.  510. 

It  is  the  duty  of  the  master,  for  the 
protection  especially  of  minors  working 
about  complicated  and  dangerous  ma- 
chinery, to  make,  publish,  and  enforce 
rules  suflBciently  clear  and  specific  as 
to  be  capable  of  being  intelligently 
understood  and  obeyed.  Fitzgerald  v. 
International  Flax  Twine  Co.  (1908) 
104  Minn.  138,  116  N.  W.  475. 

ZEvansville  &  T.  H.  R.  Co.  v.  Hol- 
comb  (1894)  9  Ind.  App.  198,  36  N.  E. 
39  (rule  requiring  that  actual  notice  of 
any  switching  done  in  the  daytime  on 
repair  track  should  be  given  to  the  men 
working  there,  but  not  designating  the 
person  by  whom  notice  was  to  be  given, 
held  not  sufficient,  as  a  matter  of  law). 

s  Corcoran  v.  Delaware  L.  &  W.  R.  Co. 
(1891)  126  N.  Y.  673,  27  N.  E.  1022. 
There  one  of  the  rules  of  the  defendant 
provided  that  "men  repairing  cars  must 
see  for  themselves  that  they  are  pro- 
tected by  a  flag  when  under  and  between 
the  cars;"  another  that  "a  red  flag  by 


day,  red  light  or  flre  on  the  track  by 
night,  indicates  danger;  on  perceiving 
such,  the  engineer  shall  immediately 
stop  his  train  before  passing  such  sig- 
nal." The  trial  judge,  under  the  de- 
fendant's exception,  submitted  to  the 
jury  the  question  as  to  the  sufficiency  of 
the  rules,  the  only  suggestion  made  as 
to  their  insufficiency  being  that  they  did 
not  in  terms  prohibit  the  coservants  of 
the  plaintiff  from  moving  other  cars 
upon  the  one  from  which  the  red  flag 
was  shown  and  under  which  the  plain- 
tiff was.  But  the  court  of  appeals 
said:  "This  idea,  however,  was  neces- 
sarily included  in  the  regulation  which 
required  a  red  flag  to  be  hung  out  from 
a  car  in  process  of  repair,  and  the  rule 
must  have  been  so  understood  by  any 
person  of  common  intelligence.  It  is 
not  suggested  that  .  .  .  [the  co- 
servant]  was  ignorant  of  the  meaning 
of  the  signal.  The  rule  would  not  be 
any  more  effective  to  prevent  the  acci- 
dent, or  more  likely  to  insure  observ- 
ance, had  it  been  followed  by  a  pro- 
vision, in  express  words,  forbidding  the 
employees  from  moving  cars  against,  or 
in  the  direction  of,  another  car  from 
which  a  flag  was  exhibited.  We  think 
that  there  was  no  proof  of  neglect  on 
the  part  of  the  defendant  to  make  and 
promulgate  suitable  and  proper  rules 
for  the  information  and  government  of 
its  employees,  to  warrant  the  submis- 
sion of  the  case  to  the  jury." 

1  Galveston,   H.   &   8.   A.   R.    Go.   v. 
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fore,  is  bound  "to  use  ordinary  care  and  prudence  in  making  and  pub- 
lishing .  .  .  sufficient  and  necessary  rules  for  the  safe  running 
of  its  trains."  *  According  to  the  usual  system  in  vogue,  the  move- 
ment of  trains  upon  each  division  of  a  road  is  controlled  by  a  single 
person,  who  is  stationed  at  some  convenient  point,  and  issues  his  di- 
rections by  telegraph  according  to  a  definite  system,  which  rests  part- 
ly upon  fixed  time-tables  arranged  beforehand  and  promulgated  to 
the  employees  affected,  and  partly  upon  special  orders  adopted  to 
meet  emergencies  for  which  the  time-tables  have  not  adequately  pro- 
vided. But  the  law  does  not  require  a  railroad  company  to  direct  the 
movement  of  its  trains  by  orders  from  the  train  despatcher  alone,  nor 
does  the  law  require  it  to  adopt  any  particular  form  of  orders,  or  any 
particular  system  for  communicating  them.  It  has  the  right  to  di- 
rect the  movement  of  its  trains  by  train  orders  alone,  or  by  train 
orders  and  signals,  or  by  signals  alone,  or  by  time  card  alone.* 

[A  company  operating  a  small  terminal  line  may  dispense  with 
schedules  which  might  be  considered  essential  to  the  prudent  man- 
agement of  large  roads.**] 

b.  Rules  as  to  the  meeting  of  trains. — Rules  cannot  be  regarded  as 
defective  because  they  permit  the  despatch  of  two  trains  five  minutes 
apart,  with  orders  to  stop  at  the  same  siding  to  allow  another  train 
to  pass,* 

Culpability  is  predicable  where  the  form  of  despatch  authorized 
by  a  rule  is  such  that  there  is  considerable  risk  of  a  misunderstand- 
ing as  to  the  time  at  which  the  trains  are  to  meet,' 

Smith   (1890)   76  Tex.  611,  18  Am.  St.  mode  of  operating  these  trains  when  the 

Rep.  78,   13  S.  W.  562.  plaintiff    was    injured    was    negligent. 

n  Cooper  V.  Central  R.  Co.   (1876)   44  Cooper    v.    Central   R.    Co.     (1876)    44 

Iowa,  134;  Lewis  v.  Seifert  (1887)    116  Iowa,  134. 

Pa.   628,   2  Am.   St.  Rep.   631,   11   Atl.  3  Eannibal  £  St.  J.  R.  Co.  v.  Eanaley 

514;    Baltimore  &   0.   R.   Co.   v.   Camp  (1888)   39  Kan.  1,  17  Pac.  324. 

(1895)    13  C.  C.  A.  233,  31  U.  S.  App.  It  is  error  to  instruct  a  jury  to  the 

213,  65  Fed.  952.  effect    that    information    to    employees 

"A  railroad  company  is  bound  to  operating  a  railroad  train,  as  to  the 
regulate  the  time  and  manner  of  run-  position  of  another  train  on  the  road, 
ning  its  trains,  so  as  to  avoid  collisions,  must  be  given  by  the  train  despatcher. 
and  to  enable  all  its  servants  to  know  Houston  d  T.  G.  R.  Co.  v.  Stewart 
when  a  train  may  be  expected,  and  thus  (1899)  92  Tex.  540,  50  S.  W.  333,  re- 
avoid  danger."  Shearm.  &  Redf.  Neg.  versing  (1898)  —  Tex.  Civ.  App.  — , 
3d  ed.   §   93,   quoted   in  Reagan  v.   St.  48  S.  W.  799. 

Louis,  K.   &   N.   W.  R.   Co.    (1887)    93  ^^  Jackson  v.   Wheeling   Terminal  R. 

Mo.  348,  3  Am.  St.  Rep.  542,  6  S.  W.  Co.    (1909)    65   W.   Va.   415,   64   S.   E 

371.  450. 

An  instruction  stating  the  duty  of  a  *  Terre  Haute  £  I.  R.  Co.  v.  Leeper 

railway  company  in  regard  to  the  pro-  (1895)   60  111.  App.  194   (second  of  the 

mulgation    of    rules    calculated    to    se-  two  trains  ran  too  quickly  onto  the  sid- 

cure   the   safe    operation   of   its   trains  ing  and  collided  with  the  first). 

i»  not   improper,   where   the   complaint  6  As,  where  train  despatchers  were  al- 

alleges    generally    that    the    company's  lowed  to  use  the  word  denoting  the  hour 
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It  is  negligence  to  order  trains  to  meet  at  night  at  a  "blind"  siding, 
i,  e.,  one  where  there  was  no  telegraph  station,  and  no  signal  house 
by  which  it  might  be  recognized.^ 

To  require  or  permit  trains  to  reach  a  given  station  at  the  same  mo- 
ment may  or  may  not  be  negligence,  according  to  circumstances.'' 

Where  a  train  is  ordered  to  meet,  during  the  night,  at  a  certain 
siding,  another  one  with  an  engine  designated  by  a  specified  number, 
it  is  not  negligence  to  omit  to  notify  the  employees  on  the  former 
train  that  a  third  train  with  an  engine  having  a  number,  which,  in  a 
dim  light,  is  apt  to  be  mistaken  for  the  number  mentioned  in  the  de- 
spatch, will  also  be  met  at  the  same  siding.' 

c.  Rules  as  to  notifying  the  crews  of  regular  trains  regarding  the 
■position  of  other  trains  of  the  same  class. — In  a  recent  case  the  court 
held  that,  in  view  of  the  fact  that  the  rules  for  the  operation  of  trains 
on  58,000  miles  of  railroad  in  the  United  States  are  framed  on  the 
theory  that  it  is  moi'e  conducive  to  safety  to  require  the  men  at  all 
times  to  look  out  for,  and  protect  themselves  against,  other  trains 
without  notice  of  their  whereabouts  and  movements,  than  it  is  to  un- 
dertake to  give  them  such  notice,  a  company  which  has  adopted  such 
rules  is  entitled  to  an  instruction  that  they  are  neither  unreasonable 
nor  insufficient,  althoiigh  three  competent  witnesses  have  testified  that 
such  notice  should  be  given.®  A  general  rule  requiring  trains  to 
"approach  all  stations  under  full  control,  expecting  to  find  trains 
using  main  tracks  within  station  limits,"  has  been  considered  far 
more  certain  to  secure  employees  against  rear  collisions  than  a  rule 
requiring  the  train  despatcher  to  notify  each  train  of  the  position  of 
those  going  in  the  same  direction.^" 

at  which  trains  were  to  meet,  and  to  ger,  especially  on  a  dark  night,  of  the 
append  the  figures  corresponding  to  down  train  running  by  the  east  switch, 
that  word  without  inserting  them  in  then  it  would  be  gross  negligence  to 
brackets.  MoLeod  v.  Qvnther  (1882)  provide  for  the  arrival  of  the  trains  at 
80    Ky.    399.  the    same   moment,   as   there   would   be 

6  Mexican  C.  R.  Go.  v.  Glover  (1901)    great  danger  of  a  collision." 
46  C    C    A.  334,   107   Fed.  356.  » Brown  v.   Southern  B.    Co.    (1900) 

T  Wright  v.  ^^ew  York  C.  R.  Co.  126  N.  C.  458,  36  S.  E.  19  (number 
(1858)  28  Barb.  80.  The  court  said:  specified  was  "54,"  the  other  being 
''This    was    a    question    of    fact,    to    be    "64"). 

solved  by  experience  in  running  trains.  9  Little  Rook  &  M.  R.  Co.  v.  Barry 
If  there  is  no  difficulty  in  stopping  the  (1898)  43  L.R.A.  349,  28  C.  C.  A.  644, 
train  at  the  proper  place,  and  no  dan-  56  U.  S.  App.  37,  84  Fed.  944. 
ger  of  running  by  at  any  time,  includ-  10  Enright  v.  Toledo,  A.  A.  &  N.  M. 
ing  the  night,  then  timing  the  trains  in  R.  Co.  (1892)  93  Mich.  409,  53  N.  W. 
this  manner  would  not  be  negligence,  536.  This  case  was  approved  in  Nolan 
assuming,  of  course,  that  the  up  train  v.  New  York,  N.  H.  &  N.  H.  R.  Co. 
should  run  on  to  the  side  track.  But  (1898)  70  Conn.  159,  43  L.R.A.  305. 
if  experience  shows  that  there  is  dan-   39  Atl.  115,  where  it  was  stated  that 
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On  the  other  hand,  it  has  been  laid  down  that  a  railway  company 
owes  to  employees  engaged  in  operating  trains  the  duty  of  exercising 
ordinary  care  to  inform  them  of  the  whereabouts  of  other  trains  up- 
on the  track,  so  as  to  enable  them  to  guard  themselves  from  injury. ^^ 

d.  Rules  as  to  the  operation  of  trains  not  provided  for  in  the  regu- 
lar time-tables. — When  the  regular  time-tables  are  departed  from  in 
the  operation  of  trains,  such  orders  should  be  issued  by  the  company 
as  will  afford  reasonable  protection  to  the  trainmen.'''    When  it  intro- 


the  code  of  rules  under  review  was 
substantially  the  same  as  that  adopted 
by  90  per  cent  of  the  railroad  com- 
panies of  the  United  States,  and  the 
doctrine  was  enunciated  that  a  railroad 
company  was  not  negligent  in  failing 
to  adopt  a  rule  requiring  trains  pro- 
ceeding in  the  same  direction  (the  rear 
train  at  a  greater  rate  of  speed  than 
the  forward  train),  to  be  notified  of 
their  respective  positions,  where  the 
rules  in  force  forbade  the  rear  train  to 
leave  a  station  in  less  than  ten  minutes 
after  the  departure  of  the  forward  train, 
and  provided  for  signaling  at  a  proper 
distance  in  case  the  forward  train  was 
detained  beyond  its  usual  time,  or 
stopped  at  an  unusual  place.  It  was 
also  held  that  a  case  in  which  a  snow 
plow  was  at  work  behind  another  train 
did  not  present  conditions  so  different 
from  those  which  in  general  attend  the 
movement  of  trains  in  the  same  direc- 
tion on  the  same  track  that  the  com- 
pany was  bound  to  provide  for  them, 
as  for  an  exceptional  emergency  not 
covered  by  its  general  rules  (see  next 
subdivision  of  this  section),  and  to  see 
that  the  conductors  of  the  two  trains 
were  specially  notified  by  telegraph  of 
the  relative  positions.  This  was  de- 
cidedly an  extreme  application  of  the 
doctrine,  as  the  plow  was  throwing  snow 
so  as  to  render  it  difficult  for  the  look- 
out to  see  ahead,  and  the  forward  train 
was  upwards  of  an  hour  behind  its 
scheduled  time,  and  had  stopped  to 
attach  freight  cars  at  a  siding  where 
freight  trains  stopped  only  occasionally. 
Another  case  in  which  it  is  held  that 
an  extra  train  may,  so  far  as  regards 
the  absence  of  any  duty  of  notification, 
be  treated  as  a  regular  train,  is  where 
a  special  order  is  issued  that  a  train 
which  is  behind  time  is  to  follow  an- 
other train  running  on  its  regular 
schedule  at  an  interval  of  time,  the 
minimum  of  which  is  fixed  by  the  gen- 


eral practice  of  the  road.  Such  an  or- 
der, it  is  declared,  raises  a  clearly  de- 
fined duty  on  the  part  of  the  men  on 
the  following  train  to  look  out  for  the- 
one  in  front.  For  a  collision  between 
the  trains,  therefore,  the  company  can- 
not be  held  liable  on  the  theory  that 
special  directions  to  be  on  the  lookout 
should  have  been  given  to  the  crews  of 
both  trains.  Nor,  if  the  interval  be- 
tween the  two  trains  at  the  last  station 
passed  before  the  collision  exceeded  that 
allowed  by  the  rules,  can  negligence  be 
predicated  of  the  omission  to  order  the 
agent  at  that  station  to  hold  the  fol- 
lowing train.  As  that  was  in  its  proper 
position,  there  would  have  been  no  rea- 
son for  holding  it.  Kennelty  v.  Balti- 
more d  0.  R.  Go.  (1895)  166  Pa.  60, 
30   Atl.    1014. 

T^'i- Houston  &  T.  C.  R.  Go.  v.  Stewart 
(1899)  92  Tex.  540,  50  S.  W.  333. 
Whether  a  system  of  operating  trains, 
under  which,  where  trains  of  the  same 
class  are  going  the  same  way,  neither 
is  notified  of  the  movements  of  the 
other,  although  the  one  following  is  to- 
make  faster  time  than  the  other  and 
must  overtake  it,  is  consistent  with  due 
care,  was  held  to  be  a  question  for  the 
jury,  in  Illinois  C.  R.  Co.  v.  Neer 
(1888)  31  111.  App.  126.  There  it  was 
also  declared  that  the  fact  that  in  a  few 
instances  a  railroad  company  has  de- 
parted from  its  usual  practice  of  al- 
lowing trains  of  the  same  class  to  ruu 
along  the  same  section  of  track  with- 
out notifying  either  of  the  other's 
movements  will  not  justify  the  engineer 
of  the  following  train  in  relying  upon 
notice  as  to  the  position  of  the  one  in 
front. 

12  Z/CTcis  V.  Seifert  (1887)  116  Pa. 
628,  2  Am.  St.  Rep.  631,  11  Atl.  514. 
And  see  Galveston,  E.  &  8.  A.  R.  Co. 
V.  Quvnn  (1907)  —  Tex.  Civ.  App.  — , 
104  S.  W.  397. 
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duces  a  change  into  the  time-table,  a  duty  immediately  arises  to  no- 
tify all  the  employees  who  may  be  affected  thereby  that  such  a  change 
has  been  made,  and  to  specify  what  course  they  are  to  adopt  in  re- 
spect to  the  movements  or  stoppages  of  the  trains  operated  by  them.'^ 
In  the  cases  so  far  cited  the  point  to  be  determined  was  whether 
the  train  despatchers  had  properly  discharged  the  discretionary  duty 
imposed  upon  them  of  regulating  the  movements  of  trains  in  emer- 
gencies not  provided  for  in  the  rules.  But  circumstances  of  a  similar 
nature  are  sometimes  viewed  as  raising  the  question  whether  an  oblig- 
atory course  to  be  followed  should  have  been  prescribed  by  generaJ 
orders,  embodied  in  rules.  Thus,  it  has  been  held  that  a  jury  is  jus- 
tified in  finding  that  a  railroad  company  is  guilty  of  negligence  in 
failing  to  make  a  rule  that,  in  cases  where  it  is  desired  to  give  to  a 
wild  train  the  right  of  way  over  a  regular  train,  and  for  that  purpose 
to  hold  the  latter  at  a  certain  station,  the  detaining  message  received 
by  the  operator  is  to  be  shown  to  the  conductor  or  engineer  of  the  reg- 
ular train,  and  that  a  communication  shall  be  sent  back  from  them  to 
the  effect  that  they  have  received  and  understood  the  despatch.-'* 


13  Turner  v.  Norfolk  d  W.  R.  Co. 
(1895)  40  W.  Va.  675,  22  S.  E.  83, 
holding  that,  when  a  company  sends  a 
"wild  engine"  over  its  track  unexpected- 
ly, it  is  bound  to  warn  all  its  employees 
who  are  rightfully  on  and  using  the 
track  about  its  business,  whether  in 
charge  of  engine,  train,  or  hand  car, 
of  the  change  in  the  schedule,  and 
that,  if  it  intrusts  this  duty  to  others, 
by  bell,  whistle,  or  otherwise,  it  makes 
such  others  its  vice  principals  to  that 
extent. 

Similarly,  in  Louisville,  N.  A.  &  C. 
R.  Go.  V.  Bech  (1898)  151  Ind.  292,  50 
N.  E.  988,  the  failure  of  a  railroad 
company  to  observe  its  rules  by  notify- 
ing an  extra  train  ordered  to  run  over 
the  working  limits  of  a  work  train, 
that  the  work  train  is  within  such 
limits,  and  to  guard  itself  against  the 
work  train,  was  held  to  be  negligence 
rendering  the  company  liable  for  in- 
juries received  by  an  employee  on  the 
work  train,  which  were  the  proximate 
result  of  such  failure. 

In  O'Laughlin  v.  New  York  0.  £  E. 
R.  R.  Co.  (1887)  27  N.  Y.  Week.  Dig. 
109,  9  N.  Y.  S.  R.  384,  it  was  held  to 
be  for  the  jury  to  say  whether  anything 
was  omitted  which  might  reasonably 
have    been    done    by    the    company    to 


prevent  a  collision  which  occurred  be- 
tween a  regular  and  an  extra  train. 

In  Baltimore  &  0.  R.  Co.  v.  Camp 
(1895)  13  C.  C.  A.  233,  31  U.  S.  App. 
213,  65  Fed.  952,  it  was  held  that 
evidence  that  a  train  despatcher,  when 
he  required  trains  to  run  under  special 
orders,  failed  to  insist  on  receiving  from 
the  local  operator  to  whom  his  orders 
were  transmitted  an  assurance  that 
the  additional  precautions  required  by 
the  rules  in  such  cases  for  the  preven- 
tion of  collisions  had  been  taken  was 
sufficient  to  support  a  verdict  for  the 
plaintiff.  Compare  case  cited  in  note 
15,  infra. 

1*  Sheehan  v.  Neiv  York  G.  £  S.  R. 
R.  Co.  (1883)  91  N.  Y.  332.  The  court 
said:  "Having  ordered  '337'  (the  wild 
train)  to  travel  on  the  time  of  '50' 
(the  regular  train)  the  defendant  was 
bound  to  exercise  every  reasonable  pre- 
caution that  train  '50'  should  not  leave 
Cayuga  before  the  arrival  of  '337.'  No 
reason  is  given  for  not  communicating 
with  the  conductor  and  engineer  of  train 
'50'  before  it  reached  Cayuga,  or  at 
least  on  its  arrival  there.  The  defend- 
ant annulled  its  time-table, — ^made  it 
imperative  upon  '337'  to  move  in  spite 
of  the  pre-arranged  right  of  '50,'  and 
not  only  omitted,  as  to  '50,'  the  exceed- 
ingly   proper    and    wise    conditions    on 
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The  language  used  in  one  case  indicates  that  it  is  optional  on  the 

company's  part  either  to  provide  by  specific  rules  for  the  discharge 
of  the  duty  of  regulating  the  movements  of  extra  trains,  or  to  leave 

those  movements  to  be  regulated  according  to  the  discretion  of  the 
train  despatchers.^°  But,  so  far  as  the  extent  of  the  company's  ulti- 
mate responsibility  is  concerned,  it  v^ould  seem  to  be  entirely  immate- 
rial which  position  is  taken  in  those  jurisdictions  in  which  train  de- 
spatches are  deemed  to  be  vice  principals  as  regards  the  control  of 

which  alone  '337'  was  permitted  to  obey,  of  appeals  set  aside  the  nonsuit  for 
but  failed  to  send  any  communication  reasons  similar  to  those  which  had  led 
whatever  to  'No.  50.'  Its  omission  to  them  to  sustain  a  verdict  for  the  plain- 
do  so  not  only  defeated  all  previous  tiff  in  the  earlier  case, 
precautions,  but  converted  them  into  In  Sutherland  v.  Troy  &  B.  R.  Co. 
means  of  destruction.  The  object  should  (1891)  125  N.  Y.  737,  26  N.  E.  609, 
have  been  to  prevent  train  '50'  from  a  similar  ruling  under  similar  facts 
running    according   to   the    time   table,  was   made. 

Instead  of  communicating  The  Sheehan  Case  was  also  followed 
with  the  engineer  and  conductor,  the  by  the  supreme  court  in  a  decision  hold- 
defendant  communicated  with  a  third  ing  that  the  fact  of  an  extra  engine's 
person — the  telegraph  operator  [at  having  been  despatched  to  a  specified 
Cayuga]  .  .  .  'for  orders.'  The  station  without  any  precautions  being 
train  was  made  subject  to  his  will,  taken  to  notify  the  crew  of  a  shifting 
and  the  object  in  view  became  depend-  engine  in  the  yard  at  that  station  justi- 
ent  upon  his  memory,  and  his  faithful-  fies  a  finding  that  the  company  is 
ness  in  obeying  the  order,  and  the  prob-  responsible  for  injuries  caused  by  the 
abilities  of  its  attainment  were  thereby  shifting  engine  after  its  crew  had 
lessened.  It  cannot  be  said,  therefore,  jumped  from  it  to  escape  a  collision. 
as  matter  of  law,  that  the  defendant  so  Nary  v.  New  York,  0.  &  R.  R.  Co. 
dealt  with  the  problem  before  it  as  not  (1890)  29  N.  Y.  S.  R.  630,  9  N.  Y. 
to    expose    the    plaintiff — its    servant —  Supp.  153. 

to  perils  against  which  he  might  have  So,  also,  where  an  extra  freight  train 
been  guarded  by  proper  diligence  on  its  was  ordered  to  run  from  a  station  ahead 
part,  and,  as  matter  of  fact,  the  jury  of  a  passenger  train  then  due  by  the 
might  well  find  that  it  did  not  take  time-table,  it  was  held  that  the  jury 
such  reasonable  care  to  protect  him  was  warranted  in  inferring  negligence 
from  accident  as  the  exigencies  of  the  from  the  company's  failure  to  provide 
situation  required.  .  .  .  The  law  a  rule  that,  under  such  circumstances, 
does  not  exact  absolute  certainty,  but  the  employees  in  charge  of  the  fol- 
when  life  is  at  stake  it  demands  that  lowing  train  should  be  always  notified 
care  shall  be  taken  to  provide  so  as  to  moderate  its  speed  sufficiently  to 
far  as  possible  against  all  contingencies,  avoid  a  collision.  Chicago,  B.  &  Q. 
and  whether  the  importance  of  a  right  R.  Co.  v.  McLallen  (1876)  84  111.  109. 
understanding  of  the  order,  actually  16  A  railroad  company  is  under  tho 
given,  as  to  train  '50,'  required  that  duty  of  seeing  that,  at  the  last  tele- 
one  mode  of  communication  rather  graph  station  which  extra  trains  pass 
than  another  should  be  adopted,  was  before  entering  upon  a  section  of  the 
for  the  jury  to  say.  Among  other  facts  road  upon  which  a  construction  train 
they  could  consider  that  the  effect  of  is  at  work,  they  shall,  either  by  the 
starting  train  '50'  on  its  prescribed  promulgation  of  appropriate  rules,  or 
time  was  as  well  known  to  the  defend-  by  special  orders  issued  as  occasion  may 
ant  when  it  directed  '337'  to  move,  as  require,  receive  a  notification  that  the 
it  was  after  the  collision."  construction  train  is  ahead  of  them, 
In  Dana  v.  New  York  C.  &  B.  R.  R.  and  be  cautioned  to  keep  a  sharp  look- 
Co.  (1883)  92  N.  Y.  639,  involving  the  out.  Chicago,  B.  &  Q.  R.  Co.  v.  Young 
same  facts  as  the  case  just  cited,  the  (1887)  26  111.  App.  115. 
plaintiff  was  nonsuited,  and  the  court 
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trains ;  and  this  doctrine  is  believed  to  be  universally  accepted  in  the 
United  States,  at  all  events.     See  chapter  lxiv. 

As  an  employer  has  a  right  to  conduct  his  business  on  the  assump- 
tion that  his  employees  will  discharge  a  duty  which  he  imposes  upon 
them  by  his  rules,  a  railroad  company  operating  a  single-track  road 
cannot  be  held  negligent  in  failing  to  promulgate  a  rule  that  the  crew 
of  a  regular  train  shall  be  notified  of  the  position  of  an  irregular 
train,  where  there  is  a  rule  in  force  which  requires  employees  in 
charge  of  irregular  trains  to  keep  them  out  of  the  way  of  regular 
trains,  and  forbids,  under  any  circumstances,  the  occupation  of  the 
main  track  by  irregular  trains  within  ten  minutes  of  the  schedule 
time  of  a  regular  train.'^®  One  court  has  even  gone  to  the  length  of 
adducing  the  doctrine  of  assumption  of  risks  as  a  ground  for  relieving 
a  railroad  company  of  the  duty  of  notifying  the  men  on  one  train  of 
the  movements  of  another  train  which  had  abandoned  its  schedule 
time." 

The  adoption  and  promulgation  of  rules  permitting  regular  trains 
to  be  converted  into  extra  trains  running  without  a  schedule,  and  re- 
quiring trains  of  the  latter  class  to  take  a  side  track  at  least  five  min- 
utes before  the  arrival  of  any  schedule  train,  at  the  last  station  to 
which  it  is  safe  for  the  extra  train  to  run,  exonerates  the  company 
from  liability  for  the  death  of  an  engineer  of  a  schedule  train  from  a 
collision  between  it  and  such  extra  train  running  ahead  of  its  ordi- 
nary schedule,  owing  to  the  fact  that  the  rule  as  to  the  side  tracking 
has  not  been  observed  by  his  coservants  in  charge  of  the  latter  train." 

16  Terre  Haute  &  1.  -K.  Go.  v.  Becker  fact  that  a  section  of  the  forward  train 
(1896)    146  Ind.  202,  45  N.  E.  96.  was    left    standing    on    a    grade    while 

17  In  Relyea  v.  Kansas  City,  Ft.  8.  &  some  of  the  cars  were  being  switched 
Gt.  B.  Co.  (1892)  112  Mo.  86,  18  L.R.A.  on  to  the  siding,  and,  owing  to  the 
817,  20  S.  W.  480,  it  was  held,  with  negligence  of  a  brakeman  in  not  se- 
OTit  much  argument,  that  a  railroad  curing  them  properly,  got  under  way, 
company  is  not  guilty  of  negligence  in  and  running  down  the  incline  came  mto 
ordering  a  train  to  run  ahead  of  sched-  collision  with  the  train  which  was 
ule  time  without  giving  the  conductor  ahead  of  its  proper  time.  The  actual 
of  the  forward  train  notice  thereof,  pro-  decision,  therefore,  may  be  referred  to 
vided  this  is  not  an  unusual  course,  the  doctrine  of  common  employment, 
and  specials  are  to  be  expected  at  all  and  this  seems  to  be  the  sole  ground 
times  The  correctness  of  this  decision  on  which  it  can  be  based.  See,  how- 
appears  to  be  more  than  doubtful.  It  ever,  the  similar  rulings  referred  to  in 
virtually  lays   down  the  doctrine  that  §§  1113,  1124. 

a  railroad  company  may,  without  cul-  18  Evansville  &  T.  H.  R.  Co.  v.  ToUll 

pabUity    cast  upo/ trainmen  the  duty  (1895)    143  Ind.  59,   41  N.   E.   709,  42 

of  guarding  themselves  against  the  ap-  N.  E.  352.     The  court  said:     "The  spe- 

proach   of   special  trains,   and  there  is  cial  verdict  before  us  not  only  fails  to 

great  difficulty  in  conceding  this  to  be  find  that  the  appellant  had  no  rule  by 

lood    railroad    practice.      The    accident  which    the    operatives    of   extra    trams 

in  q^uestion  was  proximately  due  to  the  were  to  so  run   as   to  protect  regular 
M.  &  S.  Vol.  III.— 187. 
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With  regard  to  the  extent  of  the  duty  to  provide  for  the  prevention 
of  collisions  in  the  special  emergency  created  by  a  snowstorm,  it  has 
been  held  that  the  fact  that  a  rule  requiring  that,  in  foggy  weather, 
when  a  train  cannot  be  seen  at  300  yards,  the  trackmen  shall  suspend 
ordinary  work  and  patrol  the  track,  acting  as  signalmen  to  warn 
trains  of  danger,  had  not  been  extended  so  as  to  make  it  applicable 
during  the  existence  of  unusual  snow  storms,  does  not  justify  an  in- 
ference by  the  jury  of  negligence  by  the  company,  rendering  it  liable 
for  injury  resulting  from  the  fact  that  a  train  ran  past  a  signal  sta- 
tion and  struck  another  train  which  was  standing  just  beyond  it.*' 

1124.  [218]  — of  employees  engaged  in  track  work. —  (Compare  the 
cases  cited  in  note  12  to  §  1112,  ante.) — Several  decisions  recognize 
the  existence  of  a  duty  on  the  part  of  a  railway  company  to  provide 
by  rules,  or  general  directions  of  some  kind,  for  the  safety  of  employ- 


trains  from  collision,  but  it  is,  as  we 
have  seen,  expressly  found  tliat  the 
company  maintained  rules  under  which 
regular  trains  might  be  converted  into 
extra  trains;  that  trains  of  an  inferior 
class  should  clear  the  right  of  way  for 
trains  of  superior  class,  by  taking  a 
side  track  at  least  five  minutes  before 
the  arrival  of  any  schedule  train  at  the 
last  station  to  which  it  was  safe  for 
such  inferior  train  to  run;  that  No.  19 
wholly  failed  to  act  in  accordance  with 
said  rules,  and  did  not  take  the  side 
track  at  Pursell,  where  No.  20  could 
Iiave  passed  in  safety,  but  continued 
beyond  said  station  to  where  the  colli- 
sion occurred.  Thus  it  appears  that 
obedience  to  said  rules  by  No.  19  would 
have  made  the  passage  of  No.  20,  run- 
ning by  the  schedule,  entirely  safe. 

l9Niles  V.  New  York  G.  &  H.  B.  B. 
Co.  (1897)  14  App.  Div.  58,  43  N.  Y. 
Supp.  751.  It  was  contended  by  plain- 
tiff's counsel  that  the  same  necessity  for 
patroling  a  track  arose  when  there  was 
a  severe  storm  as  when  there  was  a 
dense  fog,  and  that  it  was  for  the  jury 
to  say  whether  the  company  had  not 
been  negligent  in  failing  to  provide  a 
rule  by  which  the  trackmen  should  be 
required  to  act  as  signalmen  in  both 
cases.  The  court,  however,  after  point- 
ing out  that  during  snowstorms  the 
clearing  of  the  track  from  snow  was  a 
matter  of  paramount  importance,  and 
demanded  the  particular  attention  of 
the  trackmen,  proceeded  as  follows: 
"The   doctrine   imposing   liability  upon 


railroad  companies  for  failure  to  adopt 
particular  rules,  the  necessity  for  which 
was  not  apparent  to  them,  should  not 
be  unduly  or  unreasonably  extended. 
And  since  the  company  has  a  para- 
mount interest  in  protecting  its  prop- 
erty from  injury  or  destruction,  and 
also  in  avoiding  all  liability  for  dam- 
ages to  employees  and  passengers,  and 
the  officers  of  the  company  deemed  this 
system  of  signals  and  rules  for  the 
management  and  control  of  the  move- 
ments of  trains  to  be  fully  adequate  for 
all  purposes,  these  considerations  must 
have  some  weight  in  determining  wheth- 
er the  omission  to  promulgate  a  par- 
ticular rule  constitutes  a,  neglect  of 
duty,  in  not  being  able  to  foresee  cer- 
tain contingencies.  It  is  true  that  the 
trackmen  could  have  been  relieved  from 
the  work  of  clearing  the  tracks  by  the 
employment  of  other  men  for  that  pur- 
pose, or  by  the  assignment  of  other  em- 
ployees; but  it  is  significant  that  Niles 
himself,  an  old  and  experienced  em- 
ployee, and  knowing  of  the  dangers  to 
be  apprehended  from  the  storm  more 
fully  than  others,  deemed  it  unnec- 
essary for  the  protection  of  his  train, 
though  much  impeded  by  the  snow,  to 
adopt  the  precaution  of  dropping  or 
sending  back  a  trainman  to  warn  any 
train  that  might  be  following.  .  .  . 
And  yet  is  it  urged  that  the  company 
itself  was  negligent  in  not  requiring  a 
precaution  of  that  character  during  a 
severe  snowstorm." 
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ees  who  are  engaged  in  repairing  the  track,  or  in  doing  some  other 
kind  of  work  which  exposes  them  to  the  risk  of  injury  from  rolling 
stock,  with  the  handling  of  which  they  have  nothing  to  do.^ 

But  the  advantage  which  the  servants  receive  from  the  predication 
of  such  a  duty  is  greatly  curtailed  by  the  operation  of  the  doctrine 
which  prevails  in  some  jurisdictions, — that  the  fact  of  their  having 

1  Such   employees    should   be    notified  train  without  exercising  ordinary  care 

of    a    change    in   the    running   time    of  and  diligence  to  prevent  injury  to  him 

trains.     Baltimore  &  0.  R.  Co.  V.  Whit-  while  traveling  in  the  usual  way  to  the 

tington   (1878)    30  Gratt.  805.  place  where  he  was  called  by  the  duty 

In  the  absence  of  any  rule  requiring  assigned  him,  and  while  performing 
sectionmen  to  guard  against  irregular  that  duty  at  the  place  designated." 
trains,  or  of  any  care  to  notify  them  Cincinnati,  I.  St.  L.  cC-  C.  B.  Co.  v.  Lang 
of  the  approach  of  such  a  train,  proof  (1888)  118  Ind.  579,  21  N.  E.  317. 
of  the  death  of  a  sectionman,  while  go-  A  railway  company  is  negligent  in 
ing  with  a  hand  car  on  a  special  order,  failing  to  provide  suitable  rules  for  the 
through  a  collision  with  a  wild  train,  control  and  operation  of  hand  cars  fur- 
creates  a  prima  facie  case  of  negli-  nished  to  a  bridge  repairing  gang  for 
gence  on  the  part  of  the  company.  In  the  purpose  of  transportation  to  the 
the  following  case  the  court  said:  "It  place  where  they  are  to  work.  Wallin 
[the  defendant  company]  was  bound  to  v.  Eastern  R.  Co.  (1901)  83  Minn.  149, 
know  the  nature  of  the  service  it  had  54  L.R.A.  481,  86  N.  W.  76. 
ordered  him  to  perform,  the  place  where  A  rule  prescribing  that  a  flag  should 
it  was  required  to  be  performed,  and,  be  set  by  track  repairers  to  serve  as  a 
with  this  knowledge,  it  had  no  right  signal  to  engineers  to  slacken  speed  or 
to  put  him  in  peril  by  sending  out  an  stop  is  sufficient  for  their  protection  on 
Irregular  train  without  in  some  way  a  trestle.  Bruen  v.  Uhlmann  (1899) 
giving  notice  that  its  train  had  been  44  App.  Div.  620,  60  N.  Y.  Supp.  222 
sent  out,  or  by  so  regulating  its  speed  (1898)  30  App.  Div.  453,  51  N.  Y.  Supp. 
and  management  as  to  prevent  injury  to  958. 

those   engaged   in   the   service    required        Whether  a  railway  company  is  negli- 

of  them  by  the  special  order.     By  the  gent  in  omitting  to  provide  a  rule  for 

order  of  the  appellant,  the  special  duty  the  purpose  of  warning  a  trackman  of 

in  which  the  intestate  was  engaged  was  the  approach  of  trains,  where  his  work 

enjoined    upon    him,    and    having    thus  requires  him  to  assume  such  a  position 

required   him   to   perform  the   duty,    it  that    he    cannot,    without    interrupting 

had  no  right  to   send   over   its   road  a  the  work,  see  any  considerable  distance 

train  which  the  employees,  engaged  as  along  the  track,   is  a  question  for  the 

was    the    intestate,    had    no    reason    to  jury.     Lake   Shore  &  M.   S.   R.   Co.   v. 

expect    would    make    obedience    to    the  Murphy   (1893)    50  Ohio  St.  135,  33  N. 

special    order    unusually    perilous.      It  E.  403. 

may  be  true  that  the  intestate  was  Evidence  that  a  trackman  was  run 
bound  to  know  of  the  danger  from  over  by  a  train  at  a  place  where  there 
regular  trains,  running  according  to  was  a  double  curve  rendering  it  impos- 
time-tables  or  rules,  and  yet  not  be  true  sible  to  see  an  approaching  train  until 
that  he  was  bound  to  know  that  a  wild  it  was  close  at  hand;  that  there  were 
or  irregular  train  would  be  run  over  several  public  crossings  which  the 
the  road,  and  so  run  as  to  bring  about  trains  had  to  cross  in  approaching  the 
a  collision.  The  peril  from  the  wild  place;  that  the  neighborhood  was  a 
train  he  was  not  bound  to  anticipate,  thickly-settled  one  within  the  limits  of 
for  the  reason  that,  from  the  assurance  a  city;  that  no  signal  of  the  train's  ap- 
impliedly  contained  in  the  special  order  proach  was  given  by  bell  or  whistle 
assigning  a  designated  duty  to  him,  he  either  at  the  crossing  or  in  approaching 
had  a  right  to  assume,  in  the  absence  the  curve;  and  that  the  train  which 
of  countervailing  facts,  that,  if  he  him-  caused  the  injury  was  engaged  in  a 
self  exercised  care  and  diligence,  the  brisk  race  with  another  train  on  a  par- 
company   would   not   send    out   a   wild  allel   road,  the  pace  maintained  being, 
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received  a  general  warning,  or  of  their  having  been  in  some  other  way 
infonned  that  they  are  to  be  exposed  to  constant  danger  from  the  ir- 
regTilar  movements  of  trains,  is  sufficient  to  let  in  defense  of  assump- 
tion of  risks  as  respects  the  general  condition  of  the  work,  or  of  con- 
tributory negligence  as  respects  the  servant's  failure  to  govern  his 
conduct  as  a  prudent  man  would  have  done  in  view  of  the  possible  per- 
ils to  which  the  rules  have  called  his  attention.^ 

In  Scotland,  a  distinction  is  taken  between  trackmen  working  on 


80  far  as  appeared,  in  strict  accord  with 
the  rules  of  the  company, — is  sufficient 
to  take  to  the  jury  the  question  of  the 
company's  negligence  in  failing  to  pro- 
vide regulations  for  the  purpose  of 
warning  persons  working  at  such  places 
of  the  approach  of  trains.  Dick  v.  Ind- 
ianapolis, G.  &  L.  R.  Oo.  (1882)  38 
Ohio  St.  389.  And  see  Di  Napoli  v. 
New  York,  N.  H.  &  H.  R.  Go.  (1910) 
136  App.  Div.  334,  120  N.  Y.  Supp.  905, 
appeal  dismissed  in  (1911)  201  N.  Y. 
529,  94  N.  E.  1093. 

2  It  has  been  held  not  to  he  negli- 
gence on  the  part  of  a  railroad  com- 
pany to  send  out  a  wild  train  without 
previous  warning  to  a  gang  of  section- 
men,  where  its  rules,  known  to  such 
men,  provide  that  the  train  preceding 
the  wild  trains  shall  carry  a  red  signal, 
but  that  if  it  is  impossible  for  those 
running  the  wild  train  to  see  that  the 
train  preceding  carries  such  signals 
they  must  run  at  a  slow  rate  of  speed 
around  all  curves.  Shepard  v.  Boston 
d  M.  R.  Go.  (1893)  158  Mass.  174,  33 
N.  E.  508.  There,  Holmes,  J.,  after 
quoting  the  rules  mentioned,  proceeded 
thus :  "Stopping  at  this  point  it  is 
plain  that  the  defendant  had  a  right 
to  send  trains  over  its  tracks  at  what- 
ever times  it  saw  fit,  and  the  rules  on 
their  face  gave  notice  that  it  intended 
to  exercise  its  right.  The  rules  also 
gave  notice  on  their  face  that  while 
the  signal  ordered  would  be  a,  warning 
when  it  was  seen,  in  some  cases  no 
such  warning  could  be  given,  and  there- 
fore that  all  persons  interested  must 
look  out  for  themselves.  The  moment 
a  man  has  notice  that  a  train  may 
come  along  a  track  without  warning 
at  any  hour,  if  he  is  run  down  by  such 
a  train  when  he  is  traveling  on  the 
track  the  other  way,  it  is  impossible 
for  him  to  escape  the  imputation  of 
negligence  merely  by  showing  that  such 
trains  were  few  and  the  chance  of  their 


coming  small.  Furthermore,  the  plain- 
tiff implies  that  they  knew  the  train 
was  coming  by  his  testimony  that  they 
did  not  know  when  it  was  coming.  On 
the  other  hand,  despatching  a  wild 
train  without  signal  is  not  necessarily 
negligence  in  the  defendant."  Compare 
Criswell  v.  Pittsburgh,  G.  d  St.  L.  R. 
Go.  (1888)  30  W.  Va.  798,  6  S.  E.  31, 
where  the  correctness  of  the  same  doc- 
trine appears  to  have  been  assumed  by 
the  court,  though  the  case  really  turned 
upon  whether  a  foreman  held  to  be  a 
vice  principal  had  neglected  any  of  the 
duties  imposed  upon  him  by  the  rules. 
Herdon  v.  New  York,  N.  H.  c£  H.  R.  R. 
Go.  (1897)  25  C.  C.  A.  223,  51  U.  S. 
App.  157,  79  Fed.  903,  holding  that  ev- 
idence as  to  the  rules  adopted  by  other 
companies  for  the  conduct  of  engineers 
in  approaching  a  curve  is  properly  ex- 
cluded in  an  action  for  the  death  of 
a  station  master,  who  was  run  over 
on  a  certain  curve  where  he  had  worked 
so  long  that  he  must  presumably  have 
been  familiar  with  the  mode  in  which 
his  employers  allowed  their  trains  to 
approach  the  curve. 

In  OlsM  V.  St.  Paul,  M.  &  M.  R.  Co. 
(1888)  38  Minn.  117,  35  N.  E.  866, 
where  the  plaintiff  was  traveling  on  a 
hand  car  which  came  into  collision  with 
a  snow  plow,  it  was  held  that  he  as- 
sumed the  risk  of  injury  from  this 
cause.  The  court  said:  "The  evidence 
tended  to  show  that  a  quarter  or  more 
of  the  trains  sent  out  are  specials  or 
extra, — despatched  without  notice, — 
and  that  such  is  the  uniform  practice 
of  the  defendant;  and  that  during  the 
month  of  February,  1884,  to  the  date 
of  the  accident,  such  trains  over  that 
section  of  the  road  averaged  one  or 
more  each  day;  and  also  that  the  ex- 
igencies of  the  business  and  the  im- 
practicability of  notifying  sectionmen 
in  advance,  owing  to  the  nature  of  their 
work,    extending   over   miles    of    track. 
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the  main  line  and  those  engaged  in  yards  where  there  are  numerous 
sidings.  As  regards  the  latter  class,  it  is  held  that  a  railway  com- 
pany is  negligent  in  not  making  regulations  calculated  to  seciire  their 
safety  when  it  becomes  necessary  to  run  an  engine  with  the  tender  in 
front,  past  the  place  where  they  are  at  work.^ 

The  refusal  of  a  railroad  company  to  make  a  regulation  requiring 
engineers  of  trains  approaching  a  quarry  to  sound  their  whistles  be- 
fore reaching  it,  for  the  protection  of  workmen  at  such  quarry,  is  not 
unreasonable  where  another  rule  is  established  requiring  the  work- 
men to  give  signals  to  approaching  trains  when  there  is  any  reason 
for  slowing  up  or  stopping  the  trains,  and  it  does  not  appear  that  the 
proposed  regulation  would  have  afforded  protection  to  the  workmen.* 


and  often  remote  from  telegraph  sta- 
tions, obviously  rendered  it  necessary 
to  dispense  with  notice,  and  to  adopt 
the  present  uniform  practice  in  con- 
formity with  rule  70,  i.  e.,  that  no 
notice  would  he  given  of  the  passage 
of  extra  trains.  And  this  fact  itself, 
and  the  nature  of  the  employment, 
would  naturally  suggest  the  importance 
of  extra  caution  on  the  part  of  the 
men,  and  a  reason  for  the  rule.  We 
think,  therefore,  there  was  evidence  for 
the  consideration  of  the  jury,  tending 
to  prove  that  the  deceased  had  notice 
of  the  usage  of  the  company,  and  that 
it  was  error  for  the  court  to  refuse  the 
defendant's  first  request  to  charge  the 
jury  to  the  effect  that,  if  they  should 
find  that  the  deceased  knew  of  such  us- 
age and  practice  of  the  company,  he 
could  not  recover.'' 

In  Chicago  d  N.  W.  R.  Co.  v.  Dona- 
hue (1874)  75  111.  106,  where  a  switch- 
man was  run  over,  the  evidence  showed 
that  a  watch  or  lookout  was  kept  from 
the  engine,  but  none  from  the  rear  car, 
and,  according  to  a  special  verdict,  the 
train  had  on  it  the  usual  number  of 
hands  and  none  of  the  persons  in  charge 
was  guilty  of  negligence  in  discharge 
of  his  particular  duty.  The  question, 
therefore,  was  presented,  whether  the 
company  was  guilty  of  negligence  in 
not  providing  rules  whereby  a  switch- 
man should  have  been  kept  on  the  rear 
end  of  the  train  that  produced  the 
injury.  The  court  said:  "Whatever 
might  be  the  duty  of  the  company  in 
this  regard,  so  far  as  the  public  are 
concerned,  where  its  track  crosses  a 
public  highway,  we  are  not  prepared 
to  hold   it   is   under   any   such   obliga- 


tion to  its  own  employees  operating 
trains  on  its  own  private  grounds. 
They  are  presumed  to  contract  against 
the  hazards  incident  to  the  service, 
and  we  do  not  understand  it  is  the 
duty  of  the  company  to  place  one  em- 
ployee on  the  lookout  to  warn  otliers 
of  approaching  danger,  and  that  it  is 
necessary  for  them  to  observe  due  care. 
It  is  their  duty,  without  warning,  to 
observe  such  care.  This  is  a  part  of 
their  undertaking,  and  any  omission  ia 
at  their  peril." 

So,  also,  in  Loring  v.  Kansas  City, 
Ft.  S.  d  M.  R.  Co.  (1895)  128  Mo.  349, 
31  S.  W.  6,  the  supreme  court  of 
Missouri  in  holding  that  neglect  of  duty 
by  a  railroad  company  toward  a  section 
hand  cannot  be  predicated  of  its  failure 
to  have  a  brakeman  on  the  end  of  a 
car  pushed  by  a  switch  engine  in  the 
railroad  yard,  pointed  out  that  the 
case  was  distinguishable  from  those  in 
which  the  absence  of  some  such  precau- 
tion has  been  held  to  be  negligent  in 
regard  to  strangers  having  occasion  to 
cross  the  track.  Compare  the  cases 
cited  in  §  1113,  ante. 

3  Cairns  v.  Caledonian  R.  Co.  (1889) 
16   Sc.   Sess.   Cas.  4th  series,  618. 

4  In  Kansas  City,  Ft.  S.  d  M.  R.  Co. 
V.  Hammond  (1894)  58  Ark.  324,  24 
S.  W.  723,  the  court  said:  "The  rule 
suggested  by  appellee  as  a  proper  one 
could,  under  no  circumstances,  possess 
any  virtue  except  in  cases  of  persons 
near  enough  to  the  quarry,  and  the 
sound  of  the  whistle  there,  to  hear  it, 
and  yet  far  enough  away  to  have  more 
time  to  get  off  the  track  than  they 
would  have  after  the  train  comes  in 
view  and  sounds  the  whistle,  as  is  the 
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1125.  [219]  —  of  car  repairers.-  The  work  of  repairing  a  car 
while  it  is  standing  upon  a  track  in  a  yard  where  switching  is  in  prog- 
ress is  one  of  peculiar  danger,  and  the  courts  have  always  held  rail- 
way companies  to  a  strict  account  in  regard  to  the  duty  of  protecting 
employees  engaged  in  such  work,  so  far  as  that  object  can  be  attained 
by  proper  regulations.  In  fact,  as  already  mentioned  (§  1110,  ante), 
one  of  the  very  earliest  cases,  in  which  the  employer's  duty  in  regard 
to  rules  was  discussed,  established  the  doctrine  that  it  is  the  duty  of 
railway  companies  to  provide  for  the  protection  of  this  class  of  work- 
men by  proper  regulations.'    The  general  principle,  therefore,  is  well 


rule  in  vogue,  or  as  was  done  in  the 
present  case.  It  is  impossible  to  say 
how  far  or  near,  then,  persons  must  be 
to  hear  the  whistle  in  any  case,  and 
still  more  so  when  they  are  on  a  run- 
ning hand  car,  in  a  rugged  and  hilly 
country,  where  the  transmission  of 
sound  is  obstructed  and  the  sound  itself 
is  lost  in  the  more  immediate  noise 
of  the  running  car.  Sounding  the  whis- 
tle at  the  quarry,  or  at  any  other  point, 
would,  of  course,  afford  no  protection  to 
persons  out  of  hearing,  and  yet  so  far 
from  their  destination  as  that  they  will 
be  overtaken.  The  positive  evil  of  the 
rule  suggested  is  made  apparent,  for, 
having  taken  the  place  of  a  better  rule, 
perhaps,  it  is  nevertheless,  of  itself,  in 
that  case  useless.  The  suggested  rule, 
therefore,  would  only  be  applicable  to 
special  instances,  and  its  application,  if 
attempted  to  be  extended  beyond  these 
special  instances,  might  interfere  with 
the  application  of  more  salutary  gener- 
al rules.  We  are  unable  to  say  that  the 
refusal  of  the  company  to  have  the  regu- 
lation suggested  by  the  appellee  was 
unreasonable.  At  all  events,  it  was 
error  to  submit  the  question  to  the 
jury." 

1  Vose  V.  Lancashire  &  Y.  R.  Go. 
(1858)  2  Hurlst.  &  N.  728,  27  L.  J. 
Exch.  N.  S.  249,  4  Jur.  N.  S.  364,  6 
Week.  Rep.  295.  There  the  trial  judge 
asked  the  jury,  first,  whether  the  de- 
ceased was  guilty  of  negligence;  second- 
ly, he  said  that  no  railway  company 
by  establishing  rules  could  justify  its 
servants  in  not  taking  due  care  of  hu- 
man life;  if  they  drove  wagons  into  a 
place  where  men  were  at  work,  it  was 
the  duty  of  the  company  to  see  that 
proper  rules  for  the  safety  of  such 
persons  were  established;  and  he  asked 
the  jury  whether  there  was  negligence; 


whether  the  shuntsman,  pointsman,  and 
driver  did  all  that  the  rules  of  the  com- 
pany required;  and  whether  the  acci- 
dent was  caused  by  the  company  not 
giving  proper  directions  to  its  servants? 
The  jury  found  that  the  accident  was 
owing  to  the  defective  rules,  and  that 
no  person,  other  than  the  defendants, 
was  guilty  of  negligence.  A  verdict 
entered  for  the  plaintiff  upon  this  find- 
ing was  sustained. 

In  Wild  V.  Oregon  Short-Line  &  U. 
N.  B.  Go.  (1891)  21  Or.  159,  27  Pae. 
954,  a  cause  of  action  on  the  ground 
of  the  failure  to  promulgate  suitable 
rules  for  the  safety  of  car  repairers  was 
sufficiently  stated  where  the  complaint 
imputed  to  the  defendant  carelessness 
and  negligence  in  causing  and  permit- 
ting a  locomotive  to  run  against  the 
place  at  which  the  plaintiff  was  at 
work.  The  court  said:  "The  language 
of  this  allegation  is  broad  enough  to 
admit  evidence  of  all  kinds  and  grades 
of  negligence  on  the  part  of  the  defend- 
ant, which  resulted  from  causing  or 
permitting  the  locomotive  to  run  down 
upon  the  place  where  the  plaintiff  was 
at  work,  and  thereby  rendering  it  un- 
safe and  causing  the  injury.  This 
would  include  the  failure  to  provide 
such  rules  or  to  adopt  such  precaution- 
ary regulations  as  were  needful  to  reg- 
ulate or  oversee  the  running  of  the 
locomotives  upon  the  tracks  and  switch- 
es of  the  yard  as  would  render  the  place 
and  employment  reasonably  safe.  While 
a  servant  assumes  the  risks  ordinarily 
incident  to  his  employment,  and  all 
open  and  visible  risks,  including  the 
negligence  of  a  fellow  servant,  yet  he 
has  a  right  to  presume  that  the  master 
will  exercise  due  care  for  his  safety  by 
providing,  when  necessary,  all  such 
needful    rules    for    the    conduct    of    its 
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settled,  that  it  is  the  duty  of  a  railroad  company  to  establish  regula- 
tions advising  its  servants  engaged  in  moving  cars  on  a  track  of  the 
vfhereabouts  of  an  employee  at  work  in  this  dangerous  position,  and  to 
provide  adequate  means  of  warning  him  of  the  approach  of  danger.* 


business,  or  such  precautionary  meas- 
ures, as  will  not  needlessly  expose  him 
to  risks  not  necessarily  resulting  from 
his  employment.  This  being  so,  we  hold 
the  language  of  the  complaint  broad 
enough  to  cover  the  negligence  imputed 
to  the  defendant.  Nor  does  this  work 
any  hardship.  If  it  had  desired  a  more 
specific  statement  of  the  negligence  im- 
puted to  it,  that  end  could  have  been 
attained  by  a  motion  to  make  the  alle- 
gation more  specific;  but  the  defect  is 
not  fatal  to  the  sufficiency  of  the  com- 
plaint as  stating  a  cause  of  action." 

2  Doivd  V.  New  York,  0.  d  W.  R.  Co. 
(1902)  170  N.  Y.  459,  63  N.  E.  541; 
Steier  v.  Chicago  d  N.  W.  R.  Co. 
(1909)  139  Wis.  10,  120  N.  W.  502; 
Berandino  v.  New-  York  C.  &  77.  R.  R. 
Co.  (1910)  136  App.  Div.  577,  121  N. 
Y.  Supp.  49  (cleaning  locomotive)  ; 
International  &  G.  N.  R.  Go.  v.  Hall 
(3890)  78  Tex.  657,  15  S.  W.  108; 
Promer  v.  Milwaukee,  L.  8.  &  W.  R. 
Go.  (1895)  90  Wis.  215,  48  Am.  St. 
Rep.  905,  63  N.  W.  90;  and  the  other 
cases  cited  in  this  section. 

In  an  action  by  a  car  repairer  for 
injuries  resulting  from  the  car  under 
repair  being  struck  by  a  moving  train, 
it  is  error  to  nonsuit  the  plaintiff, 
v/here  the  defendant  admits  that,  while 
cars  are  being  repaired  (as  this  was), 
on  tracks  other  than  the  repair  tracks, 
"ordinary  prudence,  care,  and  the  cus- 
toms and  regulations  of  the  company, 
require  that  such  work  should  not  be 
done  except  while  the  car  is  being  pro- 
tected by  watchmen  or  other  suitable 
protection,"  and  no  evidence  is  offered 
that  any  such  protection  was  provided. 
Luelke  v.  CUoago,  M.  &  St.  P.  R.  Go. 
(1883)  59  Wis.  127,  48  Am.  Rep.  483, 
17  N.  W.  870. 

In  Doing  v.  New  York,  0.  &  W.  R. 
Co.  (1897)  151  N.  Y.  579,  45  N.  E. 
1028,  the  evidence  tended  to  establish 
the  following  facts:  The.  deceased  was 
at  work  repairing  a  crippled  car  in  the 
repair  shop,  which  occupied  the  whole 
of  a  building  50  feet  wide  and  about 
200  feet  in  length.  Three  tracks  passed 
through  the  shop  through  doors  which 
were    kept   closed,    and   there   were   no 


windows  on  the  side  where  the  tracks 
entered  the  building  from  the  yard. 
These  tracks  ran  from  the  shop  out 
into  the  yard  and  were  connected  with 
the  main  track  and  other  tracks  by 
switches.  The  three  tracks  were  used 
for  the  purpose  of  moving  crippled  cars 
and  material  into  and  from  the  shop  to 
the  main  and  side  tracks.  The  cars 
were  removed  by  being  kicked  or  shunt- 
ed by  means  of  force  applied  to  them  by 
engines  some  distance  from  the  shop, 
and  in  that  way  propelled  by  the  mo- 
mentum into  or  near  the  shop  doors 
and  controlled  while  in  motion  by  the 
brakes.  On  the  day  that  the  deceased 
was  killed  some  of  the  men  who  worked 
in  the  yard  or  about  the  shops  were 
moving  cars  on  the  tracks  outside  the 
shop  for  the  purpose  of  collecting  and 
moving  scrap  iron.  There  was  a  pile 
of  this  iron  near  one  of  the  tracks, 
about  20  feet  from  the  shop  door,  and 
the  men  wanted  to  load  it  upon  a  ear. 
With  this  end  in  view  they  placed  a 
car  already  loaded  with  24,000  pounds 
of  scrap  iron  on  one  of  these  tracks 
at  a  point  about  800  feet  from  the  doors 
and  there  kicked  or  shunted  it  towards 
the  shop.  The  brakeman  evidently  saw 
that  the  force  applied  would  send  the 
car  past  the  pile  of  iron  where  they 
intended  to  have  it  stop,  and  possibly 
through  the  doors,  and  he  attempted 
to  control  the  movement  with  the  brake, 
but,  for  some  reason,  it  did  not  work, 
and  the  car  ran  past  the  pile  of  iron, 
and  killed  the  deceased,  who  was  work- 
ing inside  one  of  the  crippled  cars.  He 
had  no  means  of  guarding  against  such 
a  peril,  as  it  was  impossible  for  him  to 
see  the  approaching  car,  even  if  the 
work  at  which  he  was  employed  would 
permit  him  to  be  on  the  lookout,  since 
the  doors  were  closed  and  there  were  no 
windows.  The  court  said:  "The  ques- 
tion is  whether  this  was  an  accident,  or 
the  result  of  some  neglect  or  breach  of 
duty  on  the  part  of  the  defendant.  A 
loaded  car  was  driven  through  the  door 
of  a  workshop  filled  with  busy  men  and 
one  of  them  was  killed.  That  the  de- 
fendant's workmen  in  attempting  to 
move  cars  in  this  manner  in  the  yard 
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By  some  companies  the  rule  has  been  adopted  that  the  switches 
leading  to  such  a  track  must  always  be  locked,  and  this  precaution  is 
presumably  entirely  adequate.'  Considering  the  lamentable  fre- 
quency with  which  ear  repairers  are  injured,  and  the  fact  that  these 
employees  are,  as  was  observed  very  truly  in  the  case  last  cited,  en- 
tirely helpless  so  far  as  any  precautionary  measures  that  they  might 
take  to  protect  themselves  are  concerned,  it  is  perhaps  to  be  regretted 
that  the  courts  have  ever  conceded  that  anything  short  of  this  or  some 
other  provision  for  absolutely  blocking  the  repair  track  should  have 
been  deemed  adequate  to  absolve  a  railroad  company  from  a  charge  of 
negligence.  But  the  cases  impose  a  much  lower  standard  of  liabil- 
ity, the  accepted  doctrine  being,  that  the  company  performs  its  whole 
duty  by  issuing  suitable  directions  for  the  placing  of  danger  signals 
to  notify  the  other  employees  of  the  fact  that  the  repairs  are  going 


on. 


were  engaged  in  a  very  dangerous,  if 
not  reckless,  experiment,  cannot  well 
be  denied.  The  danger  of  the  experi- 
ment consisted  in  moving  cars  in  such 
a  way  that  no  one  could  tell  exactly 
when  or  where  they  would  stop.  If, 
upon  the  occasion  in  question,  the  force 
applied  was  so  measured  that  the  car 
would  stop  at  the  pile  of  scrap  iron, 
the  deceased  would  not  have  been  killed ; 
but  if .  the  force  applied  was  sufficient 
to  send  it  20  feet  further,  and  it  could 
not  be  controlled  by  the  brake,  the 
danger  to  the  men  inside  the  shop  was 
so  obvious  that  the  manner  in  which 
this  part  of  the  defendant's  work  was 
carried  on  may  very  well  be  character- 
ized as  reckless.  We  will  assume  then, 
what  cannot  be  questioned,  that  the 
workmen  were  doing  the  defendant's 
work  in  a  dangerous  and  reckless  man- 
ner. But  these  workmen  were  doing 
nothing  but  what,  according  to  the  tes- 
timony, they  had  heen  doing  for  years 
before.  If  the  defendant  permitted 
its  employees  to  carry  on  its  operations 
upon  these  three  tracks  outside  the  shop 
in  such  a  manner  as  to  endanger  the 
lives  of  those  inside,  who  could  not 
protect  themselves,  it  failed  to  dis- 
charge to  the  deceased  the  duty  which 
the  law  imposed  upon  it  of  furnishing 
him  a  reasonably  safe  place  to  do  his 
work.  The  defendant  had  the  power 
to  control  and  regulate  its  business. 
The  law  imposed  upon  it  the  duty  of 
making   and  enforcing  such   reasonable 


rules  and  regulations  for  the  govern- 
ment of  the  men  in  its  service,  as  to 
prevent  or  guard  against  injury  by  one 
servant  to  another,  in  so  far  as  that 
was  reasonable  and  practicable.  It 
could  certainly  put  an  end  to  the  prac- 
tice of  propelling  cars  upon  these  tracks 
by  a  force  that  could  not  be  controlled, 
and  it  could  provide  for  moving  them 
in  some  other  and  safer  way.  In  other 
words,  it  could  change  this  method  of 
doing  the  work  by  making  proper  rules 
and  regulations  to  that  end.  The  jury 
could  have  found  from  the  evidence 
that  the  practice  of  kicking  or  shunt- 
ing cars  upon  these  tracks  in  the  direc- 
tion of  the  doors  of  the  repair  shop 
was  known  to  the  defendant.  The  dan- 
ger to  be  apprehended  from  such  a 
practice  was  so  obvious  that  the  de- 
fendant, in  the  proper  discharge  of  the 
duties  which  it  owed  to  its  employees, 
was  bound  to  guard  against  it  by  prop- 
er rules  and  regulations,  so  far  as  that 
was  reasonable  and  practicable."  Com- 
pare also  the  cases  cited  in  §  1112,  note 
1,  ante. 

3  See  St.  Louis,  A.  d  T.  R.  Co.  v. 
Triplett  (1891)  54  Ark.  289,  11  L.R.A. 
773,  15  S.  W.  831,  16  S.  W.  266. 

*A  railroad  company  is  not  required 
to  have  a  watchman  or  bumpers  to  pro- 
tect repair  tracks  where  one  of  the 
rules  provides  that  car  inspectors  and 
repairmen,  before  they  go  under  or  be- 
tween cars,  shall  display  a  red  signal 
in   the    direction   from    which    a    train 
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If  it  is  practicable  for  a  railroad  company  to  prescribe  a  certain 
distance  along  which  cars  to  be  repaired  must  be  moved  on  a  repair 


could  approach,  and  that  trainmen 
shall,  under  no  circumstances,  back  or 
couple  onto  any  car  while  such  flag  is 
displayed.  Peterson  v.  Chicago  &  N. 
W.  R.  Go.  (1887)  67  Mich.  ]02,  11  Am. 
St.  Rep.  5(34,  34  N.  W.  260  (accident 
caused  by  failure  of  foreman  of  car 
repairers  to  move  red  flag  to  end  of 
the  section  of  cars  last  run  on  the  re- 
pair tracks.  Adequacy  of  rule  decided, 
as  matter  of  law ) . 

A  regulation  which  has  been  pro- 
nounced very  efficient  is  the  following: 
"A  blue  flag  by  day  and  blue  light  by 
night,  placed  in  the  drawhead  or  on  the 
platform  or  step  of  a  car  at  the  end 
of  a  train,  or  car,  standing  on  a  main 
track  or  siding,  denotes  that  car  re- 
pairmen are  at  work  underneath.  The 
car  or  train  thus  protected  must  not  be 
coupled  or  moved  until  the  blue  signal 
is  removed  by  the  repairmen."  Abel 
V.  Delaware  d  3.  Canal  Go.  (1886)  103 
N.  Y.  581,  57  Am.  Rep.  773,  9  N.  E. 
325.  There  the  only  rule  which  had 
been  made  bearing  upon  the  case  was 
as  follows:  "A  red  flag  by  day  and  a 
red  lantern  by  night,  or  any  signal 
violently  given,  are  signals  of  danger, 
on  perceiving  which  the  train  must  be 
brought  to  a  full  stop  as  soon  as  pos- 
sible, and  not  proceed  until  it  can  be 
done  with  safety."  The  court,  in  up- 
holding the  plaintiff's  contention  that 
it  was,  under  the  circumstances,  a  ques- 
tion for  the  jury  to  determine  whether 
the  defendant  should  not  have  promul- 
gated such  a  rule  as  the  former  one 
above  set  out,  or  one  substantially 
equivalent  to  it,  said:  "This  rule 
seems,  from  its  phraesology,  to  have 
been  mainly,  if  not  exclusively,  intend- 
ed for  the  government  of  moving  trains, 
and  was  not  very  well  adapted  for  the 
protection  of  men  under  stationary 
cars,  upon  side  tracks,  engaged  in  mak- 
ing repairs.  There  was  no  rule  prohib- 
iting the  removal  of  the  signal,  and  the 
signal  was  not  intended  exclusively  for 
the  protection  of  such  men;  nor  did  it 
give  notice  that  human  life  was  in  dan- 
ger." On  the  second  appeal  (1891)  128 
N.  Y.  662,  28  N.  E.  663,  the  court 
again  held  that  it  "was  for  the  jury  to 
determine  whether  the  rule  .  .  . 
[in  evidence]  provided  both  for  the  put- 
ting up  of  the  danger  signal  and  its  re- 


moval, so  as  to  protect  the  repairmen 
as  far  as  reasonably  could  be  done 
against  the  hazard  of  the  negligence  of 
coemployees."  The  following  remarks 
of  the  court  are  worth  quoting:  "Don- 
nelly, on  the  first  trial,  testified  sub- 
stantially that  the  only  rule  he  heard 
of  was  rule  63,  and  what  the  repairmen 
told  him,  viz. :  That  they  worked  under 
the  protection  of  a  red  flag.  It  is  evi- 
dent that  if  this  was  the  extent  of  the 
regulations  on  the  subjects,  the  repair- 
men had  a  very  inadequate  protection. 
If  the  red  flag  was  put  up  and  main- 
tained wherever  the  repairmen  were  at 
work,  and  the  meaning  of  the  signal 
was  known  by  the  switchmen,  as  it 
probably  was,  the  repairmen  would  be 
protected,  except  as  against  the  reckless 
or  heedless  conduct  of  the  switchman. 
But  it  was  essential  to  the  efficiency  of 
the  rule  that  it  should  designate  the 
persons  authorized  to  remove  the  flag. 
It  was  shown  that  this  was  done  by 
the  rules  of  the  New  York  Central  Rail- 
road which  provide  that  the  repairmen 
alone  should  have  power  to  remove  the 
flag  from  cars  on  a  repair  track.  The 
same  rule  was  recommended  in  railroad 
manuals  published  before  the  occurrence 
of  the  accident  in  question.  It  is  obvious 
that  such,  or  a  similar,  regulation, 
which  should  place  the  duty  and  re- 
sponsibility of  removing  the  flag  upon 
persons  officially  designated,  was  essen- 
tial to  the  car  repairers'  protection. 
The  rule  that  they  should  put  up  a  red 
flag  when  they  commenced  work,  unac- 
companied by  a  rule  prohibiting  the 
brakemen  or  other  employees  from  tak- 
ing it  down  when  they  desired  to  re- 
move cars  from  the  crippletraok,  un- 
less by  the  consent  or  direction  of  the 
repairmen  engaged  in  repairing  the 
cars,  would  leave  the  repairmen  exposed 
to  the  danger  of  the  mistake  or  negli- 
gence of  the  brakemen.  If  it  was  left 
for  the  brakemen  to  determine  for  them- 
selves whether  there  were  men  engaged 
in  repairing  the  cars,  and  whether  the 
flag  might  be  safely  removed  or  not, 
and  to  act  upon  their  judgment  in  re- 
moving it,  the  chances  of  accident  would 
be  greatly  increased." 

In  Pool  V.  Southern  P.  Co.  (1899) 
20  Utah,  210,  58  Pac.  326,  the  sufficien- 
cy of  such  signals  was  also  implied  in 
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track,  in  order  to  prevent  any  danger  of  their  being  struck  by  moving 
locomotives  or  cars  on  the  adjacent  tracks,  the  question  should  be  sub- 
mitted to  the  jury  whether  or  not  the  company  was  negligent  in  fail- 
ing to  provide  reasonable  regulations  on  the  subject.* 

1126.  [220]  — of  employees  working  in  yards.— (As  to  trackmen 
working  in  yards,  see  §  1124,  notes  1  and  3,  ante.)  Where  an  injury 
is  caused  by  cars  running  through  an  open  switch  on  to  a  siding  and 
coming  into  collision  with  other  cars  standing  there,  evidence  that  a 
rule  had  been  promulgated  requiring  conductors  to  look  after  the 
switches  used  by  their  engines  shows  that  the  company  had  adequate- 
ly performed  its  duty  in  regard  to  the  opening  and  closing  of  the 
switches.'' 

A  railroad  company  is  under  the  duty  of  prescribing  definite  rules 
for  the  making  of  ilying  switches.^ 


the  general  statement  that  a  railway 
company  is  bound  to  make  and  promul- 
gate a  rule  requiring  the  placing  of 
danger  flags  on  cars  when  repairers  are 
under  them,  and  forbidding  any  coup- 
ling to  be  done  by  a  locomotive  while 
they  are  so  engaged. 

6  Cumpsion  v.  Texas  &  P.  B.  Go. 
(1895)  —  Tex.  Civ.  App.  — ,  33  S.  W. 
737;  second  appeal  (1897)  15  Tex.  Civ. 
App.  493,  40  S.  W.  546. 

1  In  Davis  v.  Staten  Island  Rapid 
Transit  R.  Co.  (1896)  1  App.  Div.  178, 
■37  N.  Y.  Supp.  157,  the  court  said: 
^'Rule  132,  if  faithfully  executed  by  the 
conductor,  was  ample  to  provide 
against  such  an  accident  as  caused  the 
death  of  Davis.  It  imposed  upon  con- 
ductors of  trains  the  duty  of  looking 
after  the  switches.  All  that  could  be 
required  from  the  company  was  that  the 
rule  should  Impose  upon  some  of  the 
employees  the  duty  of  seeing  that  the 
switches  were  closed.  That  is  all  that 
the  respondent  contends  for.  If  the 
rule  had  provided,  in  the  form  sug- 
gested by  the  respondent's  counsel,  that 
the  person  who  opened  the  switch  should 
close  it,  it  would,  in  that  form,  have 
constituted  no  greater  safeguard 
against  danger  than  the  rule  in  force. 
The  duty  would  have  rested  on  an  indi- 
vidual, just  as  the  present  rule  imposes 
it,  and  it  could  have  been  neglected  and 
omitted  with  as  much  ease  as  it  was 
neglected  in  the  instance  before  us.  The 
proximate  cause  of  the  accident  was  not 
due  to  the  failure  of  the  defendant  to 
;make  a  proper  rule,  but  to  the  neglect 


of  a  duty  imposed  by  the  defendant 
upon  conductor  Sherman.  For  this  neg- 
lect the  defendant  was  not  liable." 

2  Chicago  &  N.  W.  R.  Go.  v.  Taylor 
(1873)   69  111.  461,  18  Am.  Eep.  626. 

An  averment  that  the  defendant  negli- 
gently omitted  to  provide  rules,  signals, 
or  systems  In  cases  of  flying  switches, 
or  of  shunting  or  kicking  cars,  states  a 
cause  of  action.  Reagan  v.  St.  Louis, 
K.  &  V.  W.  R.  Go.  (1887)  93  Mo.  348, 
3  Am.  St.  Rep.  542,  6  S.  W.  371.  There 
the  defendant  contended  that  the  join- 
ing of  the  cars  for  the  purposes  and  in 
the  manner  described  in  the  petition  was 
so  common,  necessary,  and  frequent, 
especially  in  the  case  of  freight  trains, 
that  it  could  not  be  said  to  involve  any 
extraordinary  risk.  But  the  court  said: 
"We  do  not  agree  to  the  proposition. 
It  is  certainly  a  complex  business,  re- 
quiring care,  and  must  be  dangerous  if 
not  done  under  proper  regulations,  at 
least  so  far  as  other  servants  are  con- 
cerned, whose  business  requires  them  to 
be  in  and  out  of  the  cars,  liable  to  be 
jolted.  In  these  cases  of  making  a  fly- 
ing switch,  and  of  shunting,  or  kicking 
of  cars,  it  is  feasible  and  perfectly  prop- 
er to  have  some  rules  and  regulations 
to  warn  persons  liable  to  be  injured." 

The  danger  to  be  apprehended  from 
the  practice  of  kicking  or  shunting  cars 
upon  tracks  leading  to  a  repair  shop  is 
so  obvious  that  the  company,  in  the 
proper  discharge  of  the  duties  which  it 
owes  to  its  employees,  is  bound  to  guard 
against  it  by  proper  rules  and  regula- 
tions  so   far   as    it   is   reasonable    and 
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The  doctrine  embodied  in  the  larger  part  of  the  authorities  is  that, 
in  the  absence  of  any  positive  testimony  going  to  show  the  feasibility 
or  usefulness  of  any  code  of  rules  which  might  be  framed  for  the  pur- 
pose of  warning  employees  of  the  approach  of  detached  cars  in  railway 
yards,  a  jury  is  not  warranted  in  finding  that  the  failure  to  promul- 
gate such  a  system  was  culpable.^ 


practicable.  Doing  v.  New  YorJc,  0.  & 
W.  R.  Co.  (1897)  151  N.  Y.  579,  45  N. 
E.  1028.  To  the  same  eflfect,  Dowd  v. 
New  York,  0.  &  W.  R.  Go.  (1902)  170 
N.  Y.  459,  63  N.  E.  541. 

But  a  failure  to  adopt  rules  as  to 
flying  switches  cannot  be  deemed  negli- 
gence as  to  a  servant  injured  at  a  place 
where  his  presence  could  not  have  been 
anticipated.  Lord  v.  Boston  &  M.  B.  Co. 
(1906)    74  N.  H.  39,  65  Atl.  111. 

3  As  it  is  utterly  impossible  for  a  rail- 
road company  to  move  its  trains,  when 
being  made  up  or  when  being  broken 
up,  according  to  a  time-table,  there  is 
no  negligence  in  not  prescribing  regula- 
tions for  the  management  of  trains  en- 
gaged in  and  about  the  freight  and  en- 
gine houses  and  depots.  Haskin  v.  New 
York  C.  &  E.  R.  R.  Co.  ( 1873 )  65  Barb. 
129,  affirmed  (1874)  56  N.  Y.  608.  See 
also  Atchison,  T.  &  H.  F.  R.  Co.  v.  Car- 
ruthers  (1896)  56  Kan.  309,  43  Pac. 
230;  Corcoran  v.  New  York,  N.  H.  &  E. 
R.  Co.  (1901)  58  App.  Div.  606,  69  N. 
Y.  Supp.  73 ;  Besel  v.  New  York  C.  d  E. 
R.  R.  Co.  (1877)  70  N.  Y.  171;  Larow 
v.  New  York,  L.  E.  &  W.  R.  Co.  (1891) 
61  Hun,  11,  15  N.  Y.  Supp.  384;  Easc- 
saJc  V.  Central  R.  Co.  (1906)  115  App. 
Div.  632,  101  N.  Y.  Supp.  211. 

"A  rule  which  would  require  no  move- 
ment of  the  engine  to  be  made  .  .  . 
except  in  response  to  a  signal  from  one 
person,  when  he  might  be  in  a  position 
where  his  signal  could  not  be  seen  by  the 
engineer,"  is  regarded  as  being  such  an 
unreasonable  impediment  to  the  prompt 
dispatch  of  defendant's  business  as  a 
public  carrier,  that  the  company  is  not 
bound  to  adopt  it.  Rutledge  v.  Mis- 
souri P.  R.  Co.  (1894)  123  Mo.  121, 
24  S.  W.  1053,  27  S.  W.  327. 

A  railroad  company  is  not  bound,  for 
the  protection  of  its  car  repairers  when 
going  to  or  from  their  places  of  work 
in  moving  cars  in  its  freight  yards,  to 
have  upon  such  cars  a  light,  or  man  to 
handle  it,  or  to  require  a  man  to  pre- 
cede each  car  to  announce  its  approach. 
Crowe  V.  New  York  C.  £  E.  R.  R.  Co. 


(1893)  70  Hun,  37,  23  N.  Y.  Supp.  1100. 
The  court  said:  "Great  care  and  pre- 
caution are  required  on  the  part  of  rail- 
road companies  when  they  are  moving 
cars  in  places  where  the  general  public 
have  a  right  to  pass,  to  in  some  man- 
ner announce  their  approach ;  but  a  dif- 
ferent rule  obtains  in  the  companies' 
yards,  where  cars  are  being  distributed 
and  trains  made  up.  The  employees 
about  such  yard  understand  the  situa- 
tion ;  they  know  the  manner  of  doing 
the  business  therein,  the  cars  frequent- 
ly pass  along  without  notice  of  their 
approach,  and  they  assume  the  risks  in- 
cident to  the  business  as  thus  con- 
ducted. Whether  the  foreman  left  the 
work  when  it  was  completed,  or  a  few 
minutes  before,  is  not  important.  It 
was  completed  when  Crowe  left,  and 
he  understood  the  situation.  The  men 
were  properly  protected  while  the  work 
was  progressing  by  the  two  lighted  lan- 
terns heretofore  mentioned.  It  is  sug- 
gested that  the  work  was  not  completed 
until  the  men  had  arrived  at  the  tool 
liouse  with  their  tools,  and  that  until 
then  they  were  entitled  to  some  special 
protection  to  which  they  might  not  be 
entitled  perhaps  when  engaged  in  otlier 
business  about  the  yard.  No  reason  is 
suggested  for  such  a  rule,  and  none  oc- 
curs to  us.  They  were  entitled  when 
going  to  the  tool  house  to  the  same  pro- 
tection and  care  on  the  part  of  the  com- 
pany to  which  they  were  entitled  when 
moving  about  the  yard  performing  their 
ordinary  daily  business." 

In  Berrigan  v.  New  York,  L.  E.  d  W. 
R.  Co.  (1892)  131  N.  Y.  582,  30  N.  E. 
57,  it  was  held  that  a  company  was  not 
bound  to  formulate  a  rule  which  would 
require  a  red  light  by  night  and  a  red 
flag  by  day  to  be  exhibited  from  the  end 
of  a  car  which  was  being  coupled. 
There  the  contention  of  plaintiff's  coun- 
sel, that  a  rule  of  this  tenor  which  had 
been  promulgated  for  the  protection  of 
car  repairers  should  have  been  extended 
so  as  to  cover  the  case  mentioned  in  the 

text,    was    rejected.     The    court    said: 
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But  in  some  cases  it  has  been  laid  down  without  qualification  that 
it  is  the  duty  of  a  railway  company  to  frame  rules  for  the  purpose  of 
regulating  the  movements  of  trains  in  its  yards  when  employees  are 
engaged  in  coupling  cars.*  Under  either  theory  it  must  evidently  he 
imwarrantable  to  predicate  negligence  of  the  failure  to  frame  such 
rules,  where  the  injury  was  caused  by  a  car  which,  to  the  plaintiff's 
knowledge,  was  to  return  to  the  place  where  he  was  working  before  a 
certain  duty  had  been  fully  performed,  and  it  is  manifest  that  he 
could  have  avoided  the  danger  simply  by  using  his  eyes.* 

In  cases  of  this  type,  the  servant's  appreciation  of  the  risks  is  also 
sometimes  a  material  element.* 


"The  question  here  is  whether,  by  the 
exercise  of  such  prudence  and  foresight, 
they  could  have  adopted  any  other  pre- 
cautions against  injury  to  the  employ- 
ees than  such  as  they  did,  or  whether 
there  were  still  others  that  would  sug- 
gest themselves  to  men  of  ordinary  in- 
telligence and  vigilance.  They  had  a 
body  of  rules  embracing  every  case  that 
was  supposed  to  need  regulation.  One 
of  these  rules  provided  that  when  a  loco- 
motive was  moving  backward,  its  sig- 
nals must  be  displayed  upon  the  bump- 
ers. It  was  made  the  duty  of  the  yard 
master  to  see  that  ears  were  brought  to- 
gether with  as  slight  a  jar  as  possible, 
and  coupled  with  coupling  sticks.  The 
engineers  were  required  to  use  the  ut- 
most care  in  pushing  cars  into  turn- 
outs, so  as  to  avoid  injuring  them  or 
other  property.  Brakemen  were  re- 
quired to  exercise  great  care  in  coupling 
cars,  'and  as,  for  various  causes,  it  is 
dangerous  to  expose  the  hands,  arms, 
or  person  between  the  same,'  they  were 
required,  before  coupling,  to  examine 
the  situation  so  as  to  act  prudently. 
The  deceased  made  the  coupling  alone, 
though  he  was  not  required  to  do  so, 
but  could  have  waited  for  the  engine, 
and  had  the  assistance  of  some  of  his 
coworkers  to  help  him.  He  could  have 
used  a  lamp,  but  did  not,  though  he  had 
a  full  supply.  There  were  coupling 
sticks  in  the  caboose  for  the  use  of  the 
deceased,  which,  when  used,  had  the  ef- 
fect, as  the  court  below  said,  of  length- 
ening the  arms." 

4  Gulf,  C.  &  S.  F.  B.  Co.  V.  Finley 
(1895)  11  Tex.  Civ.  App.  64,  32  S.  W. 
51 ;  Berandino  v.  'Sew  York  G.  d  H.  R. 
R.  Co.  (1910)  136  App.  Div.  577,  121  N. 
Y.  Supp.  49;  Texas  d  N.  0.  R.  Co.  v. 
Walker    (1910)    —  Tex.   Civ.   App.  — , 


125  S.  W.  99;  Fremont  v.  Boston  d  M. 
R.  Co.  (1906)  111  App.  Div.  831,  98  N. 
Y.  Supp.  179,  affirmed  in  (1907)  187  N. 
Y.  571,  80  N.  E.  1109  (evidence  tended 
to  show  that  such  a  rule  was  feasible)  ; 
Sparks  v.  Wisconsin  G.  R.  Co.  (1909) 
139  Wis.  108,  120  N.  W.  858  (absence 
of  rules  requiring  warning  to  be  given 
of  cars  moving  in  yards ) . 

In  a  large  railroad  yard  where 
several  hundred  men  are  employed  in 
switching  cars  from  one  track  to  an- 
other, and  in  separating  them  and  tak- 
ing them  to  various  destinations,  and 
where  the  tracks  are  numerous  and  the 
movement  of  cars  and  trains  thereon  is 
constant,  the  railroad  company  is  bound 
to  prescribe  and  enforce  such  rules  and 
regulations  as  are  reasonably  necessary 
for  the  safety  of  its  employees  in  carry- 
ing it  on.  Nelson  v.  Southern  R.  Go. 
(1908)    85   C.   C.  A.   560,   158   Fed.   92. 

In  McCoy  v.  New  York  C.  d  H.  R.  R. 
Co.  (1906)  185  N.  Y.  277,  77  N.  E. 
1174,  it  was  held  that,  in  view  of  the 
great  peril  surrounding  the  work  of 
removing  ashes  from  the  ash  pans  of 
locomotives,  a  rule  promulgated  by  the 
company  might  well  be  printed  among 
its  general  rules,  requiring  the  lioer  to 
reach  a  place  of  safety  in  sight  of  the 
hostler  before  the  latter  moved  the  en- 
gine. 

The  moving  of  cars  by  locomotive  en- 
gines in  a  yard  where  others  may  be 
endangered  thereby  is  such  a  dangerous 
business  as  to  arouse  the  duty  of  pro- 
mulgating regulations  governing  it. 
Bain  v.  Northern  P.  R.  Co.  (1904)  120 
Wis.  412,  98  N.  W.  241. 

5  Houston  d  T.  C.  R.  Co.  v.  Strychar- 
ski  (1894)  6  Tex.  Civ.  App.  555,  26  S. 
W.  253,  642. 

6  On  the  ground  that  the  conditions 
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1127.  [221]  Automatic  and  unauthorized  movements  of  cars. — A 
railway  company  may  be  found  negligent  if  it  fails  to  provide  rules 
for  tlie  purpose  of  ensuring  that  rolling  stock  which  is  left  standing  on 
any  portion  of  its  tracks  shall  not  be  moved  to  the  injury  of  its  employ- 
ees, whether  by  the  action  of  physical  forges,  or  by  the  interference  of 
unauthorized  persons.^  So,  also,  negligence  may  be  inferred  where  no 
rules  have  been  promulgated  for  the  purpose  of  warning  employees 
engaged  in  loading  or  unloading  a  car  that  it  is  to  be  put  in  motion.^ 

1128.  [222]  Track  repairing  as  it  affects  the  safe  operation  of 
"trains. — A  railroad  company  engaged  in  repairing  or  altering  its 
tracks,  so  as  to  render  them  dangerous,  owes  the  duty  to  its  trainmen 
■of  providing  rules  and  regulations  to  protect  them  against  such  dan- 


ger.' 

and  resulting  risks  were  known  to  him, 
it  has  been  held  that  a  railway  com- 
pany does  not  owe  a  brakeman  the  duty 
■of  providing  for  the  stationing  of  a 
watchman  on  the  rear  end  of  backing 
trains.  Chicago  d  N.  W.  R.  Co.  v. 
Donahue   (1874)   75  111.  106. 

1  Maryland,  D.  &  V.  R.  Co.  v.  Brown 
(1909)  109  Md.  304,  71  Atl.  1005  (en- 
gine with  steam  up  left  on  side  track)  ; 
Lake  Shore  d  M.  8.  R.  Co.  v.  TopUif 
(1895)    2  Ohio  Dec.   522    (car  escaped 

on  to  the  main  line  from  a  siding  con- 
structed on  an  incline ) . 

An  employer  is  guilty  of  negligence 
toward  a  brakeman  upon  a  freight  train 
handling  the  output  of  a  coal  mine,  in 
placing  fifteen  or  sixteen  heavily  loaded 
cars  upon  a  coal  track  600  feet  long 
having  a  descending  grade  of  2  feet  7 
inches,  with  no  means  of  preventing 
their  escape  upon  the  main  track  except 
by  setting  the  brake  on  the  car  nearest 
thereto.  Continental  Trust  Go.  v.  To- 
ledo, 8t.  L.  &  E.  C.  R.  Co.  (1898)  32  C. 
C.  A.  44,  59  U.  S.  App.  283,  87  Fed.  133. 

A  company  which  requires  tlie  brakes 
to  be  securely  set  upon  all  cars  stand- 
ing upon  its  coal  trestle  is  not  guilty 
of  negligence  in  failing  to  promulgate 
other  rules,  where  the  proof  is  that 
such  rule  is  entirely  adequate,  if  com- 
plied with,  to  prevent  the  moving  of 
the  cars.  Kudik  v.  Lehigh  Valley  R. 
Co.  (1894)  78  Hun,  492,  29  N.  Y.  Supp. 
533.  Compare  §  1111,  notes  8  and  9, 
4mte. 

2  A  coal  company  which  adopts  a  sys- 
tem of  bumping  an  empty  car  against 
&  car  which  has  been  loaded  with  coal, 


to  set  the  latter  in  motion,  without  spe- 
cial warning  to  the  employee  engaged 
in  loading  the  car,  or  general  rules  af- 
fording an  assurance  of  protection,  is 
liable  for  injury  to  an  employee  caused 
by  that  system.  Wenona  Coal  Co.  v. 
Bolmquist  (1893)  51  111.  App.  507. 

In  an  action  to  recover  damages  for 
the  death  of  a  workman,  who,  while  en- 
gaged in  unloading  gravel  from  a  car, 
was  thrown  off  by  the  sudden  move- 
ment of  the  car,  as  to  which  he  received 
no  warning  from  the  company's  repre- 
sentative who  ordered  the  movement,  it 
is  error  to  reject  evidence  going  to  prove 
that  a  railroad  company  was  guilty  of 
negligence  in  not  having  adopted  a 
proper  system  for  giving  warning  to  its 
employees  under  such  circumstances. 
Campbell  v.  New  York  C.  &  H.  R.  R. 
Co.  (1885)  35  Hun,  506. 

ILake  Shore  d  M.  8.  R.  Co.  v.  Top- 
liff   (1895)   2  Ohio  Dec.  522. 

In  a  case  where  an  injured  passenger 
was  the  plaintiff,  it  was  held  that,  where 
a  railroad  company  employs  men  to 
make  repairs  to  the  track  without  in- 
terfering with  the  running  of  the  regu- 
lar trains,  the  hours  for  which  were 
well  known,  it  is  the  duty  of  the  com- 
pany to  see  that  the  men  are  furnished 
with  an  accurate  timepiece,  and  that, 
if  there  is  evidence  that  the  foremen 
were  left  to  procure  and  regulate  their 
own  watches  without  any  attention  to 
the  subject  on  the  part  of  the  company's 
officers,  the  question  whether  the  com- 
pany was  negligent  is  for  the  jury.  Mat- 
teson  V.  New  York  C.  R.  Co.  (1862) 
62  Barb.  364. 
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1129.  [223]  loading  of  cars.— A  railway  company  may  be  held  lia- 
ble on  the  ground  that  it  had  established  no  system  with  regard  to  the 
use  of  side  stalces  on  flat  ears,  and  that  it  is  not  absolved  from  liability 
merely  by  reason  of  the  fact  that  the  station  agent  at  the  place  in 
question  had,  according  to  his  custom,  made  a  casual  inspection  to  see 
if  the  load  had  been  properly  placed.^ 

1130.  [224]  Work  in  concerns  other  than  railways. —  The  failure 
of  the  owner  of  a  machine  shop  to  make  and  enforce  rules  as  to  the 
use  of  screens  to  prevent  employees  from  being  injured  by  flying 
chips  of  iron  warrants  a  jury  in  finding  him  to  have  been  negligent.' 

It  is  the  duty  of  a  lumber  company  to  provide  rules,  by  means  of 
which  servans  working  at  the  foot  of  a  chute  down  which  heavy  logs 
are  constantly  being  thrown  shall  receive  warning  that  a  log  is  about 
to  fall." 

A  mine  owner  is  negligent  in  not  providing  a  signaler,  and  a 


1  BusKby  V.  'New  York,  L.  E.  d  W.  R. 
Co.  (1887)  107  N.  Y.  374,  1  Am.  St. 
Rep.  844,  14  N.  E.  407.  In  Ford  v. 
Lake  Shore  &  M.  8.  R.  Co.  (1891)  124 
N.  Y.  493,  12  L.R.A.  454,  26  N.  E. 
1101,  the  same  subject  underwent  an 
elaborate  discussion,  the  court  saying: 
"In  the  case  before  us  it  was  clearly 
the  duty  of  the  defendant  to  adopt 
some  system  for  the  loading  of  lumber 
upon  open  cars,  that  would  have  regard 
for  the  safety,  not  only  of  its  servants 
and  those  traveling  over  its  road,  but 
to  the  safety  of  all  persons  who  should 
be  in  the  vicinity  of  its  cars  The  im- 
portance and  extent  of  the  business, 
and  the  manifest  danger  from  the  fall- 
ing of  heavy  sticks  of  timber  from  the 
ears,  required  this.  But  there  was  no 
rule  on  the  subject.  The  only  rule 
shown  to  exist  had  no  particular  refer- 
ence to  lumber  more  than  any  other 
freight,  and  it  expressed  nothing  more 
than  the  obligation  which  the  law  put 
upon  the  corporation, — viz.,  to  take 
due  care  that  freight  was  safely  loaded 
and  should  not  fall  from  the  car.  But 
method  or  system  as  to  loading  lumber, 
there  was  none.  Having  furnished  a 
good  car  and  stakes  that  might  be  used, 
the  manner  of  loading  lumber  was  left 
to  the  judgment  and  discretion  of  its 
agents  and  servants.  It  was  not  suflS- 
cient  for  the  defendant  to  show  that  its 
employees  knew  that  the  rule  I  have 
quoted    applies    to    lumber,    and    also 


knew  that  the  general  usage  required 
it  to  be  staked,  and  that  stakes  were 
furnished  and  available  to  the  men  in 
the  particular  case  before  us.  All  this 
may  be  assumed  to  be  true,  and  yet  the 
fact  exists  that  the  use  of  the  stakes 
was  not  enjoined  upon  the  servants  by 
any  rule  of  the  defendant  or  by  any  in- 
struction ever  given  them.  Having  fur- 
nished the  car  and  the  stakes,  it  was 
left  to  the  judgment  and  discretion  of 
the  foreman  whether  to  use  the  stakes 
or  not,  and  in  this  particular  instance 
they  were  not  used  for  the  reason  that 
they  supposed  the  lumber  would  stay 
on  the  car  over  the  short  distance  it 
was  to  be  carried.  And  it  is  because 
of  the  failure  of  the  defendant  to  re- 
quire the  use  of  the  stakes  in  all  cases 
that  the  neglect  of  its  servants  in  this 
case  is  imputed  to  it.  There  was  no 
rule,  and  the  only  method  or  system 
was  such  as  the  foreman  in  each  partic- 
ular case  should  deem  the  sale  and 
proper  one  to  pursue." 

See  note  to  Wallace  v.  Seaioard  Air 
Line  R.  Co.  13  L.R.A.(N.S.)    384. 

1  Smith  V.  Lidgerwood  Mfg.  Co. 
(1900)  56  App.  Div.  528,  87  N.  Y. 
Supp.   533. 

^Hartvig  v.  W.  P.  Lumber  Co.  (1890) 
19  Or.  522,  25  Pac.  358.  And  see 
O'Rourke  v.  Alphons  Custodis  Chimney 
Constr.  Co.  (1902)  21  Pa.  Super.  Ct. 
52  (servant  working  at  foot  of  tall 
chimney ) . 
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proper  code  of  signals,  to  regulate  the  hoisting  of  a  cage  in  a  shaft.* 
But  the  fact  that  such  an  employer  did  not  frame  rules  to  regulate  the 
movement  of  ore  cars  moved  by  horse  or  hand  power  on  a  slightly  in- 
clined track  cannot  be  imputed  as  negligence,  where  there  is  no 
evidence  that  such  rules  are  in  use  in  any  business  of  a  similar  char- 
acter, or  that  any  rules  were  necessary  or  practicable  in  such  cases.* 

Where  a  servant  sent  into  a  grain  bin  is  buried  under  a  mass  of 
grain  which  had  adhered  to  the  sides,  it  is  properly  left  to  the  jury  to 
determine  whether  the  omission  to  make  rules  and  regulations  pre- 
scribing the  conditions  under  which  servants  should  be  required  or 
permitted  to  enter  the  bins  at  the  mottom  was  or  was  not  a  neglect  of 
such  reasonable  care  and  precaution  as  a  master  engaged  in  such  busi- 
ness was  bound  to  take  under  the  circumstances  of  the  case.* 

Negligence  may  be  inferred  where  employees  working  in  a  salt  bin 
are  not  protected  by  rules  which  either  provide  for  warning  them 
when  the  salt  is  about  to  be  drawn  off,  or  forbid  the  drawing  off  when 
they  are  in  the  bin.* 

[ISTegligence  may  be  inferred  from  the  failure  of  a  power  company 
to  promulgate  a  rule  in  respect  to  the  control  of  an  electric  current 
while  employees  are  engaged  in  work  upon  its  line.''] 

D.  When  a  eulb  is  binding  trpow  a  servant. 

1131.  [225]  Introductory  statement. — In  a  later  chapter  (lii.),  the 
cases  exemplifying  the  doctrine  that  a  servant  who  violates  a  rule 
promulgated  for  the  guidance  and  protection  of  himself  and  his  coem- 
ployees  is  guilty  of  contributory  negligence,  as  a  matter  of  law,  will 
be  collected.  But  it  will  be  convenient  to  review,  in  the  present  chap- 
ter, the  principles  upon  which  the  courts  have  determined,  under  its 
various  aspects,  the  question  which  in  every  instance  must  be  an- 

^  Murdoch   v.    Macldnnon    (1886)    12  ^  Eastwood  \.  Retsof  Min.  Co.  (1%^5) 

Se.  Sess.  Cas.  4th  series,  810.  86  Hun,  91,   34  Js\  Y.  Supp.  196. 

4  Morgan  v.  Hudson  River  Ore  d  I.  ''  "Although  there  was  no  evidence  of 
Go.  (18i92)  133  N.  Y.  666,  31  N.  E.  234  such  a  rule  in  any  similar  business, 
(plaintiff  was  one  of  several  workmen  nevertheless  the  danger  was  so  plain  and 
engaged  in  loading  ore  cars,  and  had  obvious  and  the  consequences  of  a  mis- 
crept  under  one  of  the  cars  to  sweep  take  so  serious  that  the  jury  might 
some  ore  off  the  rails,  when  a  car  on  well  find  the  necessity  or  propriety  of 
the  grade  above  him  was  started  in  such  a  rule  without  evidence  of  its  ex- 
some  way,  owing  to  the  improper  act  of  istence  in  other  cases."  Van  Alstine 
some  coservant  or  outsider  in  removing  V.  Standard  Light,  Heat  &  P.  Co. 
the  blocking).  (1908)    128   App.   Div.   58,   112   N.  Y. 

B  McGovern   v.    Central    Vermont    B.  Supp.   416. 
Co.  (1890)  123  N.  Y.  280,  25  N.  E.  373. 
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swered  before  that  doctrine  is  applied ;  viz.^  whether  the  rule  alleged 
to  have  been  disobeyed  was  one  which  was  binding  upon  the  servant. 

1132.  [226]  No  rule  deemed  to  be  binding  unless  it  is  brought  to 
the  knowledge  of  the  servant.— Both  on  principle  and  authority  it  is 
manifest  that,  in  so  far  as  the  servant's  contributory  negligence  is 
predicated  merely  from  his  failure  to  perform  the  duty  prescribed  by 
a  rule,  he  must  be  shown  to  have  had  knowledge  of  it  before  he  can  be 
held  culpable  on  the  ground  of  his  not  having  obeyed  it.  In  other 
words,  he  cannot  be  held  negligent  in  respect  of  an  act  which  is  only 
improper  because  forbidden  by  a  rule,  unless  he  knows  of  the  rule.^ 
This  doctrine  is  a  corollary  of  the  general  principle  that  "negligence 
can  only  be  affirmed  in  respect  of  circumstances  and  conditions  known 
to  the  party  to  whom  it  is  imputed."  ^  (Compare  chapter  xliii., 
ante.)  The  rules  of  the  master,  accordingly,  are  not  admissible  as 
evidence  on  the  issue  of  the  servant's  negligence  in  violating  them, 
unless  there  is  also  testimony  going  to  show  that  he  had  knowledge  of 
them.* 

So  far  as  regards  the  binding  effect  of  a  rule,  it  is  immaterial  how 


1  Alaiama  Midland  R.  Co.  v.  McDon- 
ald (1895)  112  Ala.  216,  20  So.  472. 
Cases  recognizing  this  doctrine  are 
Georgia  P.  R.  Co.  v.  Davis  (1890)  92 
Ala.  300,  25  Am.  St.  Rep.  47,  9  So.  252 ; 
Georgia  P.  R.  Co.  v.  Propst  (1887)  83 
Ala.  518,  3  So.  764;  Louisville  &  N.  R. 
Co.  V.  Perry  (1888)  87  Ala.  392,  6  So. 
40 ;   Louisville  &  N.  R.  Go.  v.  Hawkins 

(1890)  92  Ala.  241,  9  So.  271  (sus- 
taining a  demurrer  to  a  plea  which  did 
not  aver  knowledge  on  the  servant's 
part)  ;    Woodward   Iron    Co.    v.    Lewis 

(1911)  171  Ala.  233,  54  So.  566;  Little 
Rock,   M.   R.   &   T.   R.    Co.   v.   Leverett 

(1886)  48  Ark.  333,  3  Am.  St.  Rep. 
230,  3  S.  W.  50 ;  Central  R.  &  Bkg.  Co. 
v.  Ryles  (1889)  84  Ga.  420,  11  S.  E. 
499;  Atlantic  Coast  Line  R.  Co.  v.  Mo- 
Leod  (1911)  9  Ga.  App.  13,  70  S.  E. 
214;  Louisville,  E.  &  St.  L.  Gonsol.  R. 
Co.  V.  Utz  (1892)  133  Ind.  268,  32  N. 
E.  881 ;  Atoka  Coal  <&  Min.  Co.  v.  Miller 
(1907)  7  Ind.  Terr.  104,  104  S.  W. 
555 ;  Pieart  v.  Chicago,  R.  I.  &  P.  R.  Go. 

(1891)  82  Iowa,  148,  47  N.  W.  1017; 
Fay  v.  Minneapolis  &  St.  L.  R.  Co. 
(1883)  30  Minn.  231,  15  N.  W.  241; 
Covey    V.    Hannibal    <£    St.    J.    R.    Go. 

(1887)  27  Mo.  App.  170;  Chicago,  B.  d 
Q.  R.  Co.  V.  Oyster  (1899)  58  Neb.  1, 
78  N.  W.  359;  Sprang  v.  Boston  &  A. 
R.  Co.    (1874)   58  N.  Y.  56;   LaGroy  v. 


New  York,  L.  E.  d  W.  B.  Co.  (1890) 
57  Hun,  67,  10  N.  Y.  Supp.  382  (re- 
versed in  [1892]  132  N.  Y.  570,  30  N. 
E.  391,  but  merely  on  the  ground  that 
the  evidence  showed  that  the  plaintiff 
had  knowledge  of  the  rule  which  he  vio- 
lated) ;  International  &  G.  N.  R.  Go.  v. 
Hinzie  (1891)  82  Tex.  623,  18  S.  W. 
681  (disapproving  instruction  which 
would  absolve  the  master  from  liability 
if  he  merely  had  rules  which,  if  ob- 
served, would  have  prevented  the  in- 
jury) ;  Bonner  v.  Moore  (1893)  3  Tex. 
Civ.  App.  416,  22  S.  W.  272 ;  Gregory  v. 
Ohio  River  R.  Go.  (1893)  37  W.  Va. 
606,  16  S.  E.  819;  Turner  v.  Norfolk 
d  W.  R.  Go.  (1895)  40  W.  Va.  675,  22 
S.  E.  83. 

2  Broum  v.  Louisville  &  N.  R.  Go. 
(1895)   111  Ala.  275,  19  So.  1001. 

It  is  no  defense  to  an  action  by  one 
servant  for  injuries  due  to  the  violation 
of  the  rules  by  another,  that  the  latter 
did  not  know  of  the  rules.  It  was  the 
master's  duty  to  see  that  the  rules 
were  known.  Northern  Alabama  R.  Co. 
V.  Key  (1907)   150  Ala.  641,  43  So.  794. 

3  Atchison,  T.  d  S.  F.  R.  Go.  v.  Plunk- 
ett  (1881)  25  Kan.  188;  Lomsmlle,  N. 
A.  d  G.  R.  Go.  V.  Berkey  (1893)  136 
Ind.  181,  35  N.  E.  3. 

In  Parker  v.  Georgia  P.  R.  Co.  (1889  ) 
83  Ga.  539,  10  S.  E.  233,  the  court  ap- 
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it  has  come  to  the  knowledge  of  the  employee.  Knowledge,  either  ex- 
press or  such  as  the  law  will  imply,  without  reference  to  the  means  by 
which  it  is  acquired,  binds  the  employee  to  compliance.* 

The  general  question  as  to  when  knowledge  is  imputed  to  the  serv- 
ant is  discussed  in  chapter  liv.,  post. 

1133.  [227]  When  a  servant  is  deemed  to  have  knowledge  of  a 
rule. — The  obligations  predicated  as  a  result  of  the  principle  stated 
in  the  preceding  section  affect  both  the  master  and  the  servants 

In  the  case  of  a  rule  issued  by  a  private  person,  there  can  evidently 
be  no  presumption  indulged  like  that  which,  in  the  ease  of  a  public 
statute,  charges  the  persons  affected  by  it  with  knowledge  of  its 
provisions.*  Hence,  "where  rules  are  prescribed  or  regulations 
adopted  for  the  government  of  employees  in  and  about  the  discharge 
of  their  duties,  it  is  the  duty  of  the  employer  to  give  notice  of  their 
existence,  and  so  to  promulgate  them  as  to  afford  to  the  employee  a 
reasonable  opportunity  of  ascertaining  their  terms."  *     The  duty  of 

proved  of  the  admission  of  a  rule  book  which  he  was  to  be  bound.     Pilkintoii 

as  evidence,  there  being  sufficient  testi-  v.   Oidf,  C.  &  8.  F.  R.   Go.    (1888)    70 

mony    to    show    that    it    contained    the  Tex.  226,  7  S.  W.  805.     But  this  deci- 

rules   in   force  when   the   plaintiff  was  sion   seems   to   be   contrary   to   general 

injured.      The    court   took    the    ground  principles. 

that,   as   the   question  whether   he  had  2  Port  Royal  &  W.  G.  R.  Go.  v.  Davis 

knowledge  of  them  or  not  was  one  not  (1894)    95  Ga.  292,  22  S.  E.  833. 

going  to  their  admissibility,  but  to  their  This  general  principle  holds  although 

binding  effect  upon  his   conduct,   there  the   plaintiff,    in   a  written   application 

could    be    no    objection    to    introducing  for     employment,     has     undertaken     to 

them  as  one  step  in  the  defendant's  case,  "study  the   rules   governing   employees, 

Their  verification  would  be  a  subsequent  carefully  keep  posted,  and  obey  them." 

matter.  Carroll  v.  East  Tennessee,  V.  &   G.  R. 

But  in  Memphis  &  G.  R.  Co.  v.  Askew  Go.    (1889)    82   Ga.  452,   6   L.R.A.  214, 

(1890)  90  Ala.  5,  7  So.  823,  it  was  said  10  S.  E.  163. 

that  the  mere  fact  that  the  plaintiff  de-  A  railroad  company  is  responsible  for 
nies  all  knowledge  of  the  rule  which  he  an  injury  caused  by  the  servant's  igno- 
is  charged  with  violating  is  not  suffi-  ranee  of  rules,  where  his  superior  offi- 
cient  to  prevent  its  being  put  in  evi-  cer  has  failed  to  comply  with  his  re- 
denee.  peated  requests  to  furnish  him  with  a 
4  A  request  to  charge  to  the  effect  copy  of  them.  Gulf,  G.  &  S.  F.  R.  Go. 
that,  if  the  rules  be  written  or  printed,  v.  Kizziah  ( 1893 )  4  Tex.  Civ.  App.  356, 
each  employee  should  -either  be  fur-  22  S.  W.  110,  26  S.  W.  242. 
nished  with  a  copy,  or  advised  as  to  That  a  traffic  manager  omits  to  see 
where  he  can  read  or  hear  them  read,  personally  that  the  printed  notices  of 
and  which  leaves  out  of  consideration  alterations  in  the  movements  of  trains 
all  other  means  of  acquiring  knowledge,  are  served  upon  the  employees  who 
should  be  denied.  Port  Royal  &  W.  C.  ought,  in  the  course  of  business,  to  be 
R.  Co.  V.  Davis  (1894)  95  Ga.  292,  22  warned  of  such  alterations,  is  no  evi- 
S.  E.  833.  dence  of  systematic  mismanagement  on 
I  Gregory  \.  Ohio  River  R.  Go.  (1893)  the  part  o'f  the  company.  His  duty  is 
37  W.  Va.  606  16  S.  E.  819.  fully  performed  if  the  notices  are  hand- 
In  one  case'  it  has  been  held  that,  ed  to  his  subordinates  for  distribution, 
in  the  absence  of  proof  to  the  contrary,  Conway  v.  Belfast  &  N.  G.  R.  Go. 
it  will  be  presumed  that  the  master  (1877)  Ir.  Rep.  11  C.  L.  345,  affirming 
notified  the  servant  of  the  rules  by  (1875)  Ir.  Rep.  9  C.  L.  498. 
M.  &  S.  Vol.  III.— 188. 
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informing  a  servant  of  a  rule  is  specially  imperative  where  he  is  hired 
to  fill  a  position  temporarily.' 

The  question  whether  the  master  had  adequately  performed  this 
duty  is  bound  up,  and  is  always  considered  in  connection,  with  the 
question,  whether  the  servant  was  chargeable  with  notice  of  the  con- 
tents of  the  rule  under  discussion.  Each  of  these  questions  is  pri- 
marily one  of  fact  for  the  jury.*  But,  as  in  all  the  employers'  liabil- 
ity cases  in  which  the  knowledge,  actual  or  constructive,  of  the  serv- 
ant is  to  be  determined,  the  courts  have  exercised  very  freely  their 
privilege  of  controlling  or  setting  aside  verdicts. 

In  the  absence  of  evidence  going  to  show  fraud,  it  is  clear  that  a 
servant  cannot  be  heard  to  assert  that  he  was  ignorant  of  a  rule,  when 
he  had  expressly  contracted  with  reference  to  its  provisions.*  The 
same  conclusion  is  unavoidable  where  an  employer  has  taken  the  pre- 
caution of  requiring  an  employee  to  sign  a  written  statement  to  the 
effect  that  he  has  read  and  understands  the  rules.^     But  where  the 


3  East  Tennessee,  V.  &  G.  R.  Co.  v. 
Turvaville  (1893)  97  Ala.  122,  12  So. 
63. 

4  Pieart  v.  Chicago,  R.  I.  &  P.  R.  Co. 

(1891)  82  Iowa,  148,  47  N.  W.  1017; 
McNee  v.  Cohurn  Trolley  Track  Co. 
(1898)  170  Mass.  283,  49  N.  E.  437; 
and  the  eases  cited  below. 

5  Matchett  v.  Cincinnati,  W.  &  M.  R. 
Co.   (1892)   132  Ind.  334,  31  N.  E.  792. 

In   Brennan   v.    Michigan    G.   R.    Co. 

(1892)  93  Mich.  157,  53  N.  W.  358,  the 
servant's  knowledge  of  a  particular  rule 
was  proved  by  a  writing  in  which  he 
acknowledged,  over  his  signature,  that 
he  had  received  a  copy  of  the  rules,  and 
promised  to  make  himself  familiar  with 
them. 

In  another  case  no  question  was 
raised  as  to  a  servant's  knowledge  where 
he  had  subscribed  the  rules.  Ward  v. 
Chesapeake  &  0.  R.  Go.  (1894)  39  W. 
Va.  46,  19  S.  E.  389. 

In  Finley  v.  Richmond  &  D.   R.  Co. 

(1893)  59  Fed.  420  (1894)  12  C.  C.  A. 
595,  25  U.  S.  App.  16,  63  Fed.  228, 
the  plaintiff's  knowledge  was  assumed 
where  he  had  signed  an  agreement  waiv- 
ing all  and  any  liability  of  the  company 
to  him  for  the  results  of  an  infraction 
of  the  rule. 

See  also  Lake  Erie  d  W.  R.  Co.  v. 
Craig  (1897)  25  C.  C.  A.  585,  47  U.  S. 
App.  647,  80  Fed.  488,  where  a  similar 
assumption  was  made  in  a  case  where 
the   servant  had  acknowledged  the   re- 


ceipt of  the  rules,  and  had  agreed  care- 
fully to  study  and  abide  by  them. 

6  In  Sedgwick  v.  Illinois  C.  R.  Co. 
(1887)  73  Iowa,  158,  34  N.  W.  790,  an 
action  by  a  brakeman  for  personal  in- 
jury received  while  attempting  to  un- 
couple cars  in  motion,  it  appeared  that 
a  contract  had  been  signed  by  him,  in 
which  he  acknowledged  that  he  had 
been  made  acquainted  with  a  rule  of 
the  company,  strictly  forbidding  any 
attempt  to  uncouple  moving  cars,  and 
in  which  he  also  agreed  to  assume  all 
risks  of  the  forbidden  act,  and  hold  the 
company  harmless  for  any  injury  he 
might  sustain  while  doing  it.  The  trial 
court  excluded  the  paper  on  plaintiff's 
objection,  on  the  ground  that  it  was  in- 
competent and  immaterial,  and  was  in 
conflict  with  the  provisions  of  the  stat- 
ute (Code,  §  1307),  and  in  contra'^en- 
tion  of  public  policy.  This  exclusion 
the  supreme  court  held  to  be  erroneous, 
saying:  "It  may  be  that,  regarding 
the  instrument  simply  as  a  contract  be- 
tween the  parties,  some  of  its  provisions 
could  not  be  upheld;  but  we  do  not 
have  occasion  to  go  into  that  question; 
for,  aside  from  its  character  as  an 
agreement,  there  are  grounds  upon 
which  we  think  it  very  clear  that  the 
defendant  was  entitled  to  have  it  ad- 
mitted in  evidence.  It  is  the  agreement 
upon  which  Oakes  entered  its  service, 
and  it  contains  specific  directions  as  to 
the  manner  in  which  he  was  expected 
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express  agreement  simply  binds  the  servant  to  ascertain  the  provi- 
sions of  the  employer's  rules,  it  will  not  be  construed  as  referring  to 
any  rules  except  those  which  the  master  has  taken  some  active  steps  to 
bring  to  the  servant's  knowledge.  The  undertaking  of  an  employee, 
entered  into  in  writing  as  one  of  the  terms  of  his  employment,  to 
"study  the  rules  governing  employees,  carefully  keep  posted,  and 
obey  orders,"  does  not  extend  to  any  unknown  rules  not  promulgated 
to  him.'' 

Another  situation  in  which  it  is  probable  that  no  court  would  per- 
mit a  servant  to  plead  ignorance  of  a  rule  is  presented  in  those  cases 
where  it  is  shown  that  printed  copies  of  the  rules  were  distributed 
among  the  employees  whom  they  concerned,  with  instructions  to  study 
their  provisions.' 

It  is  also  clear  that  the  servant  is  subject  to  something  more  than 
the  obligation  of  merely  acquainting  himself  with  the  contents  of  the 
rules  which  have  been  actually  placed  in  his  hands,  and  that  he  is,  to 
some  extent  at  least,  bound  to  take  active  steps  to  ascertain  their  pro- 
visions.   As  bearing  upon  the  question  of  the  servant's  knowledge  of 

to  perform  the  duties  of  his  employ-  been  furnished  with  a  book  of  the  rules. 
ment.  It  advised  him  that  it  was  re-  nor  required  to  read  it,  he  had  had  ac- 
garded  as  a  dangerous  act  to  attempt  to  cess  to  it  and  had  actually  read  it. 
uncouple  when  the  cars  are  in  motion,  In  Corcoran  v.  Delaware,  L.  d-  W.  R. 
and  that  he  was  expressly  forbidden  to  Co.  (1891)  126  N.  Y.  673,  27  N.  E. 
attempt  to  do  that.  The  article  signed  1022,  one  of  the  rules  provided  that 
by  him  is  an  admission  by  him  that  he  "every  employee  must  acquaint  himself 
knew  of  that  prohibition,  as  well  as  an  with  these  rules  and  directions,  and 
agreement  that  he  would  assume  all  keep  a  copy  of  them  in  his  possession, 
the  risks  of  the  forbidden  act,  and  hold  Xew  rules  are  made  from  time  to  time 
tiie  company  harmless  for  any  injury  as  occasion  requires.  Notice  of  them  is 
he  might  sustain  while  doing  it.  .  .  .  given  on  the  bulletin  boards  of  the  com- 
1'he  fact  that  he  contracted  to  hold  it  pany  at  BuflFalo,  East  Buffalo,  Elmira, 
harmless  is  quite  immaterial.  The  de-  and  Binghamton.  Employees  must 
fendant  had  the  right  to  introduce  the  keep  themselves  informed  of  new  rules 
paper  in  evidence,  then,  because  it  by  examining  these  bulletin  boards." 
showed,  not  only  the  existence  of  the  It  was  shown  that  the  rules  were 
rule,  and  that  it  constituted  one  of  the  printed  on  the  back  of  the  time-tables. 
conditions  of  the  employment,  but  that  and  were  kept  for  distribution  at  all 
its  existence  was  known  to  Oakes."  points  where  the  men  could  get  them. 

7  Carroll  v.  East  Tennessee,  V.  d  G.  They  were  kept  for  distribution  in  the 
R.  Co.  (1889)  92  Ga.  452,  6  L.R.A.  214,  office  of  the  master  mechanic  and  yard 
10  S.  E.  163.  master  at  East  Buffalo,  where  the  plain- 

8  In  La  Croy  v.  Wew  York,  L.  E.  d  tiff  was  at  work.  Upon  this  state  of 
W.  R.  Co.  (1892)  132  N.  Y.  570,  30  N^.  the  evidence  no  suggestion  was  made 
E.  391,  the  court  assumed  that,  if  the  that  the  rules  had  not  been  properly 
rules  of  the  company  had  been  put  in    published. 

possession   of  the  employees   concerned.  In  Darracott  v.   Chesapeake  £  0.  R. 

with   instructions   to   read   and   observe  Co.    (1887)    83  Va.  288,  5  Am.  St.  Eep. 

them,   the  plaintiff  could  not  have   re-  266,   2  S.  E.  511,  the  servant's  knowl- 

covered.      In    this    case    the    plaintiff's  edge  of  the  rule  was  proved  by  the  fact 

knowledge  was   inferred  from  his   own  that  he  had  receipted  for  a  copy, 
testimony    that,    although   he    had   not 
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a  certain  rule,  therefore,  it  is  always  competent  to  introduce  evidence 
showing  that  printed  copies  of  that  rule  had  been  posted  at  the  places 
where  it  was  customary  to  post  the  rules  affecting  the  class  of  em- 
ployees to  which  the  injured  servant  belonged.*  The  effect  of  such 
evidence  is,  according  to  some  of  the  authorities,  always  for  the 
jury.'"  This  position  would  doubtless  be  taken  by  all  courts  where 
the  rule  in  question  was  not  included  among  those  contained  in  the 
general  printed  schedule,  and  the  testimony  upon  which  the  defend- 
ant relies,  as  tending  to  show  promulgation  in  another  way,  is  vague 
and  indefinite.*'  Nor  can  it  be  held,  as  a  matter  of  law,  that  a  serv- 
ant had  constructive  notice  of  a  rule  which  the  evidence  fails  to  show 

8  McDonald     v.     FitoKburg     R.     Co.  to  prove  that  it  had  been  in  force  sev- 

(1897)  19  App.  Div.  577,  46  N.  Y.  Supp.  era!  years;  that  it  was  printed  on  the 

600   (rule  requiring  the  use  of  coupling  back   of   the   time-tables   distributed  to 

sticks    posted   in    the    yard    where    the  employees;  and  that  a  special  copy  was 

servant    worked)  ;    Francis    v.    Kansas  posted  in  all  particularly  public  places 

City,  St.  J.  &  C.  B.  R.  Co.   (1894)    127  along  the  road.     In  this  case  the  court 

Mo.  658,  28  S.  W.  842,   30  S.  W.   129  followed  the  doctrine  laid  down  in  Alem- 

(rule   affecting  a  switchman  had  been  ander  v.  Louisville  d  N.  R.  Co.   (1886) 

duly  posted  in  the  yard  and  the  round-  83  Ky.  589,  where  it  was  said  that  the 

house).      On    the    first   appeal    of    this  fact  of  the  plaintiflF's  not  having  been 

case  (1892)   110  Mo.  387,  19  S.  W.  935,  furnished   with  a  copy  of  the   printed 

the  court  approved  a  charge  to  the  ef-  rules,  and  being  ignorant  of  their  exist- 

fect  it  was  the  duty  of  the  servants  to  ence,  did  not  constitute  sufficient  reason 

acquaint   themselves   with   rules   which  for    rejecting    them    in    this    case,    and 

were  posted  in  the  manner  stated  in  the  they  were  properly  admitted;  for  it  was 

text  above.  his  duty  to  acquaint  himself  with  those 

In  an  earlier  case  the  same  court  re-  rules  which  manifestly  he  might  have 

marked:     "In  numerous  instances  it  has  done  by  the  use  of  ordinary  diligence, 

been    held    that    the    passengers    must  Memphis  &  C.  R.  Co.  v.  Aslcew   (1890) 

equip  themselves  with  a  sufficient  knowl-  90  Ala.  5,  7  So.  823 ;  holding  that  where 

edge  of  the  regulations  of  the  common  plaintiff  has  denied  all  knowledge  of  a 

carrier    which    transports    them    from  rule   requiring   the   use   of    a    coupling 

place  to  place   (Lake  Shore  &  M.  S.  R.  stick,  it  is  competent  for  the  defendant 

Co.  v.  Rosenzweig   (1886)    113  Pa.  519,  to  prove,   as  bearing  upon  the   fact  of 

6  Atl.  545),  and  sound  reasoning  would  the  plaintiff's  knowledge,  the  fact  that 

seem  to  lay  an  employee  under  a  greater  he  had  frequently  seen  other  employees 

stress  of  necessity  and  of  duty  of  be-  using  such  sticks,  but  not  the  mere  fact 

coming  acquainted  with  rules,   the  ob-  that  the  rules  were  frequently  referred 

servance  of  which  would  promote,  not  to   by   the   employees   generally   in   the 

only  his  own  safety,  but,  as  well,  those  discharge  of  their  duties, 
with  whom  he  jointly  labors,  and  that,        10  In  a  Missouri  case  the  court  refused 

having   sufficient   opportunity   therefor,  to  declare,  as  a  matter  of  law,  that  a 

the    inference    should    be    drawn    that  servant  had  notice  of  a  rule,  because  it 

he    did    not    remain    ignorant    of    that  had  been  recorded  in  an  order  book,  and 

which  the  highest  promptings  of   duty  posted  in  public  places  where  the  serv- 

and    self-interest    demanded    he    should  ants  doing  the  same  kind  of  work  were 

know ;  and  so  the  point  has  been  ruled."  called  by  their  duties.    Francis  v.  Kan- 

Alcorn  v.  Chicago  &  A.  R.  Go.    (1891)  sas  City,  St.  J.  &  G.  B.  R.  Co.    (1892) 

108  Mo.  81,  18  S.  W.  188,  where  it  was  110  Mo.  387,   19  S.  W.  935. 
held   error   to   refuse  to   admit   in   evi-        11  Doing  v.  Neio  York,  0.  d  W.  R.  Co. 

dence  a  rule  forbidding  the  coupling  of  (1897)    151  N.  Y.  579,  45  N.   E.   1028 

ears    in   motion,   where   testimony   had  (defendant  sought  to  establish  posting 

been  introduced  by  the  defendant  going  by  blackboard). 
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was  posted  during  the  term  of  his  employment ;  '*  or  of  one  which  was 
posted  in  such  a  manner  that  it  could  not  be  seen  without  making  a 
more  minute  search  than  can  reasonably  be  demanded  from  him ;  ^^ 
or  of  one  which  is  not  satisfactorily  shown  to  have  been  sent  to  the 
intermediate  agents  who  were  responsible  for  the  final  steps  by  which 
it  was  to  be  brought  to  the  servant's  knowledge.^*  But,  in  some 
cases,  posting  on  the  regular  bulletins  in  the  ordinary  way  seems  to 
be  treated  as  sufficient  to  carry  constructive  notice  of  a  rule  to  the 
servants  affected  by  it.^* 

The  longer  the  period  during  which  the  servant  has  had  an  oppor- 
tunity to  make  himself  acquainted  with  the  rules  for  his  guidance,  the 
less  hesitation  will  a  court  feel  in  setting  aside  a  verdict  in  his 
favor." 


12  St.  Louis,  I.  M.  &  8.  R.  Go.  v. 
Puckett  (1908)  88  Ark.  204,  114  S.  W. 
224 ;  Anderson  v.  Great  Northern  R.  Co. 
(1907)  102  Minn.  355,  113  N.  W.  913; 
Adams  v.  Gulf,  G.  &  8.  F.  R.  Go.  (1907) 
—Tex.  Civ.  App.  — ,  105  S.  W.  526; 
Francis  v.  Kansas  City,  St.  J.  &  G. 
B.  R.  Go.  (1892)  110  Mo.  387,  19  S. 
W.  935. 

Compare  the  decision  that  knowledge 
of  a  standing  order  not  included  among 
the  printed  rules  cannot  be  presumed 
from  the  fact  that  it  had  been  posted 
at  some  previous  time,  where  there  is  no 
evidence  going  to  show  whether  it  had 
been  torn  down,  or  was  still  up  during 
the  servant's  term  of  service.  Wooden 
V.  Western  N.  Y.  &  P.  R.  Go.  (1892) 
46  N.  Y.  S.  R.  77,  18  N.  Y.  Supp.  768. 

ISA  servant  is  not  affected  with  no- 
tice of  a  rule  printed  on  the  back  of  a 
time-table  which  is  nailed  with  its  face 
outward,  upon  the  wall  of  the  office  of 
the  department  to  which  he  belongs. 
Mackey  v.  Baltimore  &  P.  R.  Go.  (1890) 
8  Mackey,  282.  And  see  Himrod  Goal 
Go.  V.  Glark  (1902)  197  111.  514,  64 
N.  E.  282  (plaintiff  could  not  read)  ; 
Howard  v.  Terminal  R.  Asso.  (1905) 
110  Mo.  App.  574,  85  S.  W.  608  (notice 
posted  where  servant  could  not  see  it) . 

i*In  Seese  v.  Northern  P.  R.  Go. 
(1889)  39  Fed.  487,  the  question  of  the 
servant's  knowledge  of  a  rule  was  held 
to  have  been  rightly  submitted  to  the 
jury,  where  a  witness  testified  for  the 
defendant  that  the  rule  was  in  force  at 
the  time  that  plaintiff  received  his  in- 
jury; that  it  was  one  of  those  made  for 
the  information  of  the  employees  in  the 
operating   department;    and  that  these 


rules  were  sent  and  distributed  to  the 
different  heads,  but  could  not  testify 
positively  that  they  were  sent  to  the 
heads  of  the  management  of  the  yards 
at  the  place  where  the  accident  oc- 
curred ;  while,  on  the  other  hand,  the 
plaintiff,  in  rebuttal,  testified  that  the 
rule  had  never  been  enforced  while  he 
was  at  that  place,  and  that  he  "never 
knew   anything  about  rules  whatever." 

15  See  Sutherland  v.  Troy  &  B.  R.  Co. 
(1893)  74  Hun,  162,  26  N.  Y.  Supp. 
237,  where  this  was  apparently  taken 
for  granted  by  the  court. 

In  Fritz  v.  Missouri,  K.  <&  T.  R.  Co. 
(1895)  —  Tex.  Civ.  App.  — ,  30  S.  W. 
85,  no  question  as  to  the  servant's 
knowledge  was  raised,  where  his  atten- 
tion had  recently  been  called  to  the 
violated  rule  by  a  special  bulletin. 

16  One  who  has  acted  as  assistant  sta- 
tion agent  for  eighteen  months  will  be 
presumed  to  know  the  rules  of  the  com- 
pany pertaining  to  the  duties  of  that 
position.  Helm  v.  Louisville  &  N.  R. 
Co.  (1895)  17  Ky.  L.  Rep.  1004,  33  S. 
W.  396. 

In  Shenandoah,  Valley  R.  Co.  v.  Lu- 
cado  (1889)  86  Va.  390,  10  S.  E.  422, 
the  court,  after  quoting  one  of  the  de- 
fendant's rules,  said:  "These  rules  were 
in  force,  and  had  been  for  several  years, 
when  the  accident  occurred,  although 
they  had  not  been  formally  promulgated 
by  the  receiver  after  his  appointment. 
They  are  printed,  and  copies  of  them 
had  been  duly  furnished  to  section  fore- 
men, Jennings  among  the  number,  for 
the  guidance  of  themselves  and  the  men 
under  their  charge.  The  deceased  had 
been  in  the  employ  of  the  company  as 
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Both  on  principle  and  authority  it  is  clear  that,  in  the  absence  of 
specific  notice,  a  servant  is  not  chargeable  with  a  knowledge  of  the 
contents  of  rules  designed  to  regulate  the  conduct  of  a  class  of  em- 
ployees different  from  that  to  which  he  belongs." 

The  fact  that  a  rule  was  not  printed  will  not  absolve  the  servant 
from  the  consequences  of  disobeying  it,  if  it  was  one  which  was  well 
recognized,  and  was  duly  promulgated  by  word  of  mouth.  The  ob- 
ject of  writing  or  printing  rules  is  merely  that  the  proper  course  of 
conduct  may  be  definitely  prescribed,  and  more  certainly  brought  to 
the  attention  of  every  person  having  to  enforce  or  execute  the  rules, 
or  to  rely  on  their  execution.'' 

1134.  [228]  Eeasonableness.— The  general  principle  is  that  a  master 
has  the  right  to  make  such  reasonable  rules  as  to  the  manner  in  which 
his  business  shall  be  conducted  as  are  necessary  either  for  his  own  pro- 
tection or  for  the  safety  of  his  employees.'  Such  a  mode  of  stating 
the  nature  of  the  right  implies  that,  when  the  consequences  of  a  serv- 
ant's violation  of  a  rule  are  in  question  (see  chapter  lii.,  post),  its  rea- 
sonableness is  always  a  preliminary  issue  in  the  case.  In  most  in- 
stances the  rules  are  so  obviously  calculated  to  secure  the  servant's 
safety  that  this  issue  is  not  directly  discussed,  the  decision  that  the 
servant's  action  is  barred  on  account  of  his  violation  of  a  rule  being  an 
implied  declaration  that  it  is  reasonable.  But  in  some  cases  the 
courts  have  rendered  specific  decisions  upon  the  reasonableness  of  the 
rule  under  review,  as  a  step  towards  the  final  conclusion  that  its 
breach  disabled  the  servant  from  recovering  damages.^ 

a  section  hand  for  many  months  prior  19  L.R.A.(N.S.)  239,  85  N.  E.  911  (neg- 

to   the   accident,   and   the   presumption  ligence  predicated  on  failure  to  reduce 

is    tliat    he    was    acquainted   with    the  an  order  to  writing,  where  consequences 

rule  above  quoted.     At  all  events,  the  of  servant's  forgetting  it  would  be  se- 

fair  inference  from  the  record   is  that  rious)  ;    Sinclair   v.   Illinois    C.   R.    Go. 

he   had   reasonable   opportunity   to   be-  (1908)   129  Ky.  828,  112  S.  W.  910   (no 

come  acquainted  with  it,  which  for  the  recovery  where  orders  in  plain  language 

purposes  of  the  present  case,  is  equiva-  were  read  to  servant), 
lent  to  actual  knowledge."  1  Sedgwick     v.     Illinois     C.     R.     Co. 

17  A  baggage  master  is  not  presumed  (1887)  73  Iowa,  158,  34  N.  W.  790. 
to  know  whether  the  rules  and  schedules  And  see  Seittn  v.  Alaska  Treadwell 
provided  for  the  running  of  the  defend-  Oold  Min.  Co.  ( 1903 )  2  Alaska,  8. 
ant's  trains  on  its  road  were  defective  2  The  following  rules  have  been  ex- 
or  ambiguous,  inasmuch  as  it  was  not  pressly  held  valid:  A  rule  setting 
his  business  to  run  the  defendant's  apart  a  special  time  for  the  wiping  of 
trains,  or  either  of  them.  Georgia  R.  machinery,  and  forbidding  employees 
&  Bkg.  Co.  V.  Rhodes  (1876)  56  Ga.  to  wipe  it  while  it  was  in  motion. 
645.  Shanny   v.   Androscoggin   Mills    (1876) 

18  Qrady  v.  Southern  R.  Co.  (1899)  34  66  Me.  429. 

C.  C.  A.  494,  92  Fed.  491.  A   rule   prohibiting   the   coupling   or 

See    Fitzgerald    v.    Worcester    &    S.    uncoupling  of  cars  by  going  in  between 

Street   R.    Co.    (1908)    200   Mass.    105,    them  while  they  are  in  motion.     Lov-e 
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The  doctrine  that  conformity  with  general  usage  is  a  conclusive  de- 
fense (see  §  940,  ante)  has  been  applied  in  one  case,  with  the  harsh  re- 
sult that  the  servant  was  held  to  be  bound  by  a  rule  which  virtually 
required  him  to  do  his  work  in  an  unnecessarily  dangerous  way.' 

Whether  the  reasonableness  of  a  rule  is  a  question  for  the  court  or 
the  jury  is  one  as  to  which  there  is  much  apparent  conflict  between 
the  authorities.  One  theory  is  that  this  question  is  always  for  the 
court,  the  reason  assigned  for  this  view  being  that  it  would  otherwise 
be  impossible  to  secure  a  uniformity  of  view,  or  to  insure  that  a  rule 
pronounced  reasonable  in  one  case  by  a  jury  might  not  be  pronounced 
unreasonable  by  another  jury  in  a  subsequent  case.*    Another  view  is 


V.  Chicago,  St.  P.  M.  d  0.  R.  Go.  a893) 
89  Iowa,  420,  56  N.  W.  519;  Huggins 
V.  Southern  R.  Go.  (1906)  148  Ala. 
153,   41   So.   856. 

A  rule  requiring  coupling  and  un- 
coupling of  cars  to  be  done  by  means  of 
a  stick,  and  forbidding  employees  to 
go  between  cars  when  a  locomotive  is 
attached.  Richmond  <f-  D.  R.  Go.  v. 
Rush   (1894)    71  Miss.  987,  15  So.  133. 

A  rule  which  prohibits  jumping  on  a 
switch  engine  while  it  is  in  motion,  by 
standing  in  the  middle  of  the  track, 
and  stepping  on  the  footboard.  Fran- 
cis Y.  Kansas  Gity,  St.  J.  &  C.  B.  R.  Go. 
(1892)  110  Mo.  387,  19  S.  W.  935. 

Rules  by  which  it  is  directed  that 
section  foreman  shall  "carefully  flag 
their  truck  and  hand  cars  against 
special  and  extra  trains  or  engines, 
which  may  be  run  at  any  time,  day  or 
night,  without  previous  notice  to  them;" 
and  that  "special  care  must  be  taken  in 
running  hand  cars  and  truck  cars  on 
all  sections  of  the  road  where,  by  rea- 
son of  fogs,  sharp  curves,  or  other  cir- 
cumstances, risk  or  danger  is  involved;" 
and  that  "[hand]  cars  must  always  be 
protected  by  a  flag  when  a  clear  track 
cannot  be  seen  for  a  safe  distance." 
Kansas  &  A.  Valley  R.  Go.  v.  Dye 
(1895)  16  C.  C.  A.  604,  607,  36  U.  S. 
App.  23,  28.  70  Fed.  24,  27. 

Rules  requiring  engineers  to  keep  a 
careful  lookout  for  signals  to  stop  their 
trains  when  signals  are  not  understood, 
or  improperly  displayed,  or  absent  from 
their  usual  place,  and  upon  approaching 
switches  to  "know  that  they  are  in  a 
proper  position."  St.  Louis  &  S.  F.  R. 
Go.  V.  Dewees  (1907)  82  C.  C.  A.  190, 
153  Fed.  56. 

A  rule  forbidding  mine  employees 
from  a  place  of  work  before  a  certain 


hour  for  any  reason  whatever  is  unrea- 
sonable. Junction  Min.  Go.  v.  Ench 
(1903)  111  111.  App.  346. 

A  rule  of  the  railway  company  requir- 
ing a  brakeman  who  had  given  a  signal 
to  the  engineer  to  know  that  such  sig- 
nal had  been  seen,  understood,  and 
obeyed  before  placing  himself  in  a  dan- 
gerous position.  Bowers  v.  Atchison,  T. 
&  8.  F.  R.  Go.  (1910)  82  Kan.  95,  107 
Pac.  777. 

A  rule  which  obliges  brakemen  to 
examine  and  know  for  themselves  that 
steps  of  the  cars  in  their  train  are  in 
a  proper  condition,  and  which  requires 
conductors  to  see  that  brakemen  per- 
form the  duty  of  necessary  inspection 
of  such  steps, — ample  time  being  given 
to  inspect  and  to  see  that  there  is  such 
an  inspection, — is  a  reasonable  rule 
as  a  matter  of  law.  Scott  v.  Eastern 
R.  Go.  (1903)  90  Minn.  135,  95  N.  W. 
892. 

A  rule  requiring  brakemen  to  examine 
car  steps,  and  requiring  conductors  to 
see  that  the  brakemen  perform  their 
duty, — ample  time  being  given.    Ibid. 

3  In  Gideon  v.  Enoree  Mfg.  Go.  (1895) 
44  S.  C.  442,  22  S.  E.  598,  it  was  de- 
cided that  a  master  was  not  negligent 
in  requiring,  in  accordance  with  a  uni- 
versal practice  in  cotton  mills,  a  loom 
to  be  fanned  for  cleansing  purposes 
while  it  was  in  motion,  where  by  such 
method  time  was  saved  and  the  work 
facilitated,  to  the  benefit  of  an  em- 
ployee who  worked  by  the  piece,  and 
no  similar  accident  had  occurred  al- 
though the  process  had  sometimes  to 
be  repeated  twice  a  day,  and  even  more 
frequently. 

i  Kansas  Gity,  Ft.  S.  d  M.  R.  Go.  t. 
Hammond  (1894)  58  Ark.  325,  24  S. 
W.  723;  PittsJjurg,  Ft.  W.  d  G.  B.  Go. 
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that  the  question  is  primarily  one  for  the  jury."  Some  courts  have 
enunciated  an  intermediate  doctrine  which  seems  to  be  more  in  har- 
mony with  general  principles, — viz.,  that  the  reasonableness  of  a  rule 
is  a  mixed  question  of  law  and  fact,  except  in  plain  cases.^ 

In  one  case  a  consideration  is  introduced  which,  if  it  were  always 


V.  Pov:ers  (1874)  74  111.  341.  To  the 
same  eflfeot,  see  Louisville,  N.  &  G.  S. 
It.  Go.  V.  Fleming  (1884)  14  Lea,  128; 
State  V.  Overton  (1854)  24  N.  J.  L. 
435,  61  Am.  Dec.  671;  'Norfolk  cE  W.  R. 
Co.  V.  Wysor  (1886)  82  Va.  250 — oases 
in  which  a  passenger  was  the  plaintiff. 

In  Little  Book  £  M.  B.  Co.  v.  Barry 
(1898)  43  L.E.A.  349,  28  C.  C.  A.  644, 
56  U.  S.  App.  37,  84  Fed.  944,  the  doc- 
trine was  laid  down  broadly  and  em- 
phatically that,  when  a  railroad  com- 
pany adopts  certain  rules  for  the  opera- 
tion of  its  trains,  the  reasonableness 
and  sufficiency  of  such  rules  is  always-  a 
question  of  law  for  the  court.  Thayer, 
C.  J.,  dissented  on  the  ground  that 
judges  could  not  arrogate  to  themselves 
the  power  of  determining  such  a  ques- 
tion in  a  case  where  competent  wit- 
nesses expressed  different  opinions  upon 
the  matter,  without  denying  suitors 
their  constitutional  right  to  a  trial  by 
jury.  The  mere  fact  that  greater  uni- 
formity would  be  secured  by  taking  the 
issue  out  of  the  hands  of  juries  did  not, 
he  thought,  justify  such  a  practice.  It 
was  also  pointed  out  by  the  learned 
judge  that  all  the  cases  cited  to  show 
that  the  reasonableness  of  rules  was  a, 
question  of  law  were,  with  one  excep- 
tion, cases  in  which  no  testimony  was 
introduced  to  show  whether  the  rule 
was  or  was  not  reasonable,  and  that  the 
decisions  were  simply  to  the  effect  that, 
uuider  such  circumstances,  the  court 
could  properly  determine  the  reason- 
ableness of  a  rule.  See  also  Scott  v. 
Eastern  B.  Co.  (1903)  90  Minn.  135, 
95  N.  W.  892;  and  Leduc  v.  Northern 
P.  B.  Co.  (1904)  92  Minn.  287,  100  N. 
W.  108. 

6  International  &  O.  N.  B.  Co.  v.  Hall 
(1890)  78  Tex.  657,  15  S.  W.  108; 
Texas  &  N.  0.  R.  Co.  v.  Echols  (1894) 
87  Tex.  339,  27  S.  W.  60,  28  S.  W.  517. 
See  also  South  Florida  B.  Co.  v.  Bhodes 
(1889)  25  Fla.  40,  3  L.E.A.  733,  23 
Am.  St.  Rep.  506,  5  So.  633;  Illinois 
C.  B.  Co.  V.  Whittemore  (1867)  43  111. 
420,  92  Am.  Dec.  138 — cases  in  which 
the  plaintiff  was  a  passenger. 


6  Bass  V.  Chicago  &  N.  W.  R.  Co. 
(1874)  36  Wis.  459,  17  Am.  Rep.  495 
(passenger  case);  Avery  v.  New  York 
C.  &  H.  B.  B.  Co.  (1890)  121  N.  Y.  31, 
24  N.  E.  20  (passenger  case)  ;  Day  v. 
Owen  (1858)  5  Mich.  520,  72  Am.  Dec. 
62. 

In  one  case  the  court,  in  applying 
the  doctrine  thus  enunciated  to  an  or- 
der suspending  a  rule  by  which  the  run- 
ning of  certain  classes  of  trains  was 
regulated,  said:  "Whether  a  rule  of  a 
railroad  company  is  or  is  not  a  reason- 
able rule  is  in  many  cases  a  question  of 
law;  but  in  this  case  it  cannot  be  af- 
firmed, as  matter  of  law,  that  the  spe- 
cial order  made  by  superintendent  Bar- 
rett was  reasonable.  On  the  contrary, 
whether  such  order  was  reasonable  or 
unreasonable  was  a  question  of  mixed 
law  and  fact,  proper  for  the  determina- 
tion of  the  jury  in  view  of  the  circum- 
stances under  which  the  order  was  to  be 
executed,  and  under  proper  instructions 
as  to  the  law.  The  jury  found  that  the 
order  was  unreasonable  under  the  cir- 
cumstances, and  we  are  not  prepared  to 
say  that  the  finding  was  wrong."  Pitts- 
burgh, C.  &  St.  L.  B.  Co.  V.  Henderson 
(1882)   37  Ohio  St.  549. 

In  Pittsburgh,  C.  &  St.  L.  R.  Go.  v. 
Lyon  (1889)  123  Pa.  140,  2  L.R.A.  489, 
10  Am.  St.  Rep.  517,  16  Atl.  607  (pas- 
senger case ) ,  it  was  contended  that  cer- 
tain instructions  were  erroneous  for  the 
reason  that  they  withdrew  from  the  con- 
sideration of  the  jury  the  reasonable- 
ness or  unreasonableness  of  the  regula- 
tion under  consideration,  and  disposed 
of  it  as  a  question  of  law.  The  court 
said:  "While  this  position  is  not  with- 
out the  sanction  of  respectable  author- 
ity, the  better  opinion  appears  to  be- 
that  the  question  is  generally  a  mixed 
one  of  law  and  fact.  So  far  as  the  rea- 
sonableness of  a  given  rule  depends  up- 
on the  existence  of  particular  facts  and 
circumstances,  it  is  necessarily  a  ques- 
tion for  the  jury,  under  proper  instruc- 
tions from  the  court;  but  if  the  facts 
are  undisputed,  the  question  is  a  proper 
one  for  the  court." 
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regarded  as  controlling,  would  obviate  all  necessity  for  a  demarcation 
between  the  respective  provinces  of  court  and  jury,  the  position  taken 
being  that,  as  between  a  master  and  a  servant  who  has  deliberately 
entered  into  his  contract  of  employment,  with  full  opportunities  for 
ascertaining  all  his  duties  and  the  rules  he  may  be  required  to  comply 
with,  and  who  is  at  liberty  to  withdraw  from  the  service  at  any  time 
that  he  finds  it  objectionable,  it  is  neither  for  the  court  nor  the  jury 
to  determine  the  reasonableness  of  a  ruleJ 

1135.  [229]  Rules  making  servants  the  insurers  of  their  own 
safety. — By  some  courts,  as  will  be  shown  more  at  length  in  a 
subsequent  volume  of  this  treatise,  all  express  contracts  which  limit 
or  take  away  the  servant's  right  of  action  for  the  master's  negligence 
are  indiscriminately  upheld.^ 

In  jurisdictions  where  the  position  thus  indicated  is  taken,  the  sole 
prerequisites  to  the  establishment  of  an  effective  defense  on  this 
ground  is  that  the  servant  should  have  known  that  the  rule  had  been 
promulgated,^  and  that  the  agreement  which  it  evidences  should  have 
been  based  upon  a  sufficient  consideration. 

Most  of  the  American  courts,  however,  decline  to  permit  employers 
to  stipulate  for  exemption  from  the  consequences  of  their  own  negli- 
gence, and  in  all  of  these  it  would  doubtless  be  held,  as  it  has  been  de- 
clared in  some  cases,  that  a  rule  which  virtually  amounts  to  such  a 
stipulation  is  invalid.'  This  point  of  view,  however,  is  not  inconsist- 
ent with  the  position  that  servants  of  a  particular  class  may  be  re- 

7  Wolsey  V.   Lake  Shore  &   M.   S.  R.  mere  fact  that  he  kept  a  copy  of  the 

Co.    (1877)    33  Ohio  St.  227.  rules  in  his  possession,  and  remained  in 

i  See  Baddeley  V.  Oranville  (1887)  L.  the   service   will   not   disable   him  from 

R.  19  Q.  B.  Div.  423,  56  L.  J.  Q.  B.  N.  recovery.     Georgia  P.  R.  Co.  v.  Dooley 

S.   501,   57   L.  T.  N.   S.  268,   36  Week.  (1890)    86   Ga.  294,   12  L.R.A.   342,   12 

Rep.    63,    51    J.    P.    822,    17    Eng.    Rul.  S.  E.  923. 

Cas.  212;  Western  &  A.  R.  Co.  v.  Bishop  3  The  duty  of  a,  master  to  furnish  rea- 

(1873)  50  Ga,.  i65;  Western  d  A.  R.  Co.  sonably    safe    machinery,    being    nonas- 

v.  Strong  (1874)   52  Ga.  461;  Galloway  signab'le,  cannot  be  shifted  to  his  serv- 

v.  Western  &  A.  R.  Co.    (1876)   57  Ga.  ants  merely  by  the  promulgation  of   u. 

512;     Cook    V.    Western    &    A.    R.    Co.  rule  requiring  them  to  inspect  the  ap- 

( 1883 )   72  Ga.  48 ;  Fulton  Bag  &  Cotton  pliances    handled    by    them.      Ford    v. 

Mills  V.  Wilson   (1892)    89  Ga.  318,  15  Fitchhurg  R.  Co.   (1872)   110  Mass.  240, 

S.  E.  322.  14   Am.   Rep.    598    (rule   required   that 

«In  Georgia,  however,  the  distinction  the  driver  of  an  engine  should  be  held 
is  taken  that  the  principle  under  which  responsible  for  the  condition  of  his  en- 
a  rule  is  binding  upon  an  employee  gine,  and  must  be  sure  that  it  is  in 
whenever  it  is  actually  or  constructive-  good  working  order), 
ly  known  to  him  is  not  applicable  A  railroad  company  cannot  escape 
where  the  rule  requires  him  to  waive  liability  for  injuries  caused  by  the  de- 
certain  rights  not  connected  with  his  fective  quality  of  the  side  stakes  of  a 
duties  as  an  employee.  To  bar  his  lumber  car  by  the  plea  that,  according 
rights  it  must  be  shown  that  he  express-  to  its  system,  the  duty  of  loading  and 
ly  agreed  to  that  particular  rule.     The  adjusting   the   stakes   was    imposed   on 
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quired  by  a  rule  to  protect  themselves  against  certain  sporadic  dan- 
gers which  are  obviously  incidental  to  their  special  work,  and  which 
•do  not  imply  the  existence  of  any  defect  in  the  plant  of  the  employer.* 

1136.  [230]  Rules  requiring  the  servant  to  examine  the  appliances 
-used  by  him.— See  §  1340,  post. 

1137.  [231]  Conflict  between  the  obligation  of  a  rule  and  other 
duties. — The  question  of  the  extent  of  a  servant's  duty  to  observe  a 
j)articular  rule  is  sometimes  determined  by  the  application  of  the  gen- 
eral principle  that  a  person  upon  whom  two  inconsistent  obligations 
.are  imposed  by  a  contract  may,  without  culpability,  act  upon  the  as- 

the  shipper.     Bushby  v.  New  York,  L.        *A  rule  which  provides  that  no  no- 

-B.  £  W.  B.  Co.   (1887)   107  N.  Y.  374,  tice  will   be  given   to  trackmen   of  the 

1  Am.  St.  Rep.  844,  14  N.  E.  407.  passage  of  extra  trains,  and  that  they 

So  far  as  a,  rule  contravenes  the  prin-  must  govern  themselves  accordingly,  is 

•ciple  of  law  which  requires  the  master  valid.     Where   they   knew   ot   the   rule, 

to   furnish  and   maintain   suitable   ma-  they  must  be  taken  to  have  assumed  the 

terial  and  appliances  for  the  safe  prose-  risk  of  the  passage  of  such  trains  with- 

cution   of    its   business,    it   will   be   re-  out  blowing  a  whistle  or  ringing  a  bell, 

garded  as  wholly  inoperative.    Memphis  Jolly  v.  Detroit,  L.  &  N.  R.  Co.   (1892) 

d  G.  R.  Co.  V.  Graham   (1891)    94  Ala.  93  Mich,  370,  53  N.  W.  526. 
545,   12  So.  283,    (rule  here  related  to        Rules  providing  that  extra  trains  may 

the  examination  of  appliances ) .  pass  over  the  road  at  any  time  without 

A    contract    by    which    an    employee  previous  notice,  and  that  the  foreman  of 

agrees    that    he    will    not    attempt    to  gangs  of  tracK  repairers  must  be  always 

couple    or    uncouple    a    car    unless    he  prepared  for  them,   and  requiring  him 

knows  the  coupling  is  in  proper  condi-  to  take  various  appropriate  precautions 

tion   is   an   invalid   attempt  to   impose  for  the  safety  of  his  subordinates,  are 

on  him  a  duty  which  the  law  imposes  reasonable.     Criswell  v.  Pittsburgh,   C. 

upon  the  master,  to  see  that  the  imple-  d  St.  L.  R.  Co.   (1888)   30  W.  Va.  798, 

ments  are  in  a  reasonably  safe  state  of  6  S.  E.  31;  Olson  v.  St.  Paul,  M.  &  M. 

repair.      Missouri,   E.   &    T.   R.   Go.   v.  R.  Go.    (1888)    38  Minn.  117,  35  N.  W. 

Wood   (1896)   —  Tex.  Civ.  App.  — ,  35  866     (validity    of    rule    was    here    as- 

S.  W.  879.  sumed). 

It  has  been  held  that,  under  such  a        Yet  it  has  been  held  that  a  regula- 

statute  as  the  employers'  liability  act  of  tion  making  it   the   duty   of  the  track 

Alabama,  a  rule  which  requires  an  em-  foreman  to  protect  himself  against  all 

ployee  "to  look  after  and  be  responsible  trains,  regular  and  extra,  without  hav- 

for  his  own  safety"  is  invalid.     Lou/ls-  ing  any  notice  whatever  of  the  same,  is 

ville  &  N.  R.  Co.  v.  Orr  (1890)   91  Ala  an  unreasonable  one.    Wilhs  v.  Atlantic 

.548,  8  So.  360.     This  decision  was  fol-  d  D.  R.  Co.    (]898)    122  N.  C.  905,  29 

lowed  in  Richmond  d  D.  R.  Co.  v.  Jones  S.  E.  941  (first  appeal  [1897]  120  N.  C. 

(1890)    92  Ala.  218,  9   So.  276,  where  508,  26  S.  E.  784). 

the  employee  had  agreed  especially  to  A  paper  signed  by  a  railroad  em- 
be  bound  by  certain  rules,  one  of  which  ployee,  by  which  he  waives  all  liability 
ran  as  follows:  "The  conditions  of  em-  of  the  company  to  him  for  any  results 
ployment  by  the  company  are  that  the  of  disobedience  or  infraction  of  a  rule, 
regular  compensation  paid  for  the  serv-  is  not  a  contract  against  public  policy, 
ices  of  employees  shall  cover  all  risks  It  is  merely  a  declaration  on  his  part 
incurred,  and  liability  to  accident  from  that  the  company  will  not  be  liable  to 
any  cause  whatever,  while  in  the  serv-  him  for  the  consequences  of  certain  acts 
ice  of  this  company,  if  an  employee  which  the  company  forbids  him  to  per- 
is disabled  by  accident  or  other  cause,  form.  Russell  v.  Richmond  d  D.  R.  Go. 
the  right  to  claim  compensation  for  in-  (1891)  47  Fed.  204, 
juries  will  not  be  recognized." 
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sumption  that  the  less  binding  one  may  be  disregarded.  It  is  con- 
sidered that  a  rule  has  no  binding  force  where  the  conditions  existing 
at  the  time  the  injury  was  received  rendered  it  practically  impossible 
to  obey  the  rule,  and  at  the  same  time  perform  the  services  required  by 
the  employer.^  In  other  words,  the  fact  that  the  plaintiff  has  dis- 
obeyed a  rule  will  not,  as  a  matter  of  law,  debar  him  from  recovering, 
if  the  defendant  conducted  his  business  in  a  manner  which  rendered  a 
violation  of  such  rule  necessary  or  probable.*     Under  such  circum- 

1 A  master  is  deemed  to  have  waived  der  such  circumstances,  be  guilty  of 
the  observance  of  a  rule  forbidding  an  negligence  in  quitting  his  post  tempo- 
act  not  necessarily  negligent  in  itself,  rarily  to  warn  the  engineer  of  the  pos- 
where  the  duty  which  his  servant  owes  sibility  that  he  might  meet  some  ob- 
to  him  cannot  be  performed  without  a  struction  not  known  to,  or  not  consid- 
violation  of  such  rule.  Brown  v.  Louis-  ered  by,  the  company  in  making  out 
ville  d  N.  R.  Go.  (1895)  111  Ala.  275,  the  special  order  under  which  the  train 
19  So.  1001.  was  running.     Somerset  &  C.  R.  Co.  v. 

In  Sedgwick  v.  Illinois  C.  R.  Go.  Galhraith  (1885)  109  Pa.  32,  1  Atl. 
(1887)   73  Iowa,  158,  34  N.  W.  790,  the    371. 

court  remarked,  arguendo,  that  a  serv-  In  Hall  v.  Chicago,  B.  &  N.  R.  Co. 
ant's  violation  of  a  known  rule  was  ex-  (1891)  46  Minn.  439,  49  N.  W.  239,  the 
cusable  if  "there  existed  some  necessity  plaintiflF  was  allowed  to  recover  on  the 
which  imposed  upon  him  a  higher  duty  ground  that  he  could  not  conform  to 
than  that  created  by  the  rule."  the   time-table,   and   at   the   same   time 

In  Xewport  Xeivs  c£-  M.  Valley  R.  Co.  keep  his  train  "under  complete  con- 
V.  Campbell  (1894)  15  Ky.  L.  Eep.  714,  trol,"  as  one  of  the  rules  required. 
25  S.  W.  267,  the  fact  that  an  aban-  In  Alahama  G.  S.  R.  Go.  v.  Richie 
doned  rule  was  not  required  for  safety  (1895)  111  Ala.  297,  20  So.  49,  the  in- 
has  been  mentioned  as  an  additional  rea-  jury  occurred  while  the  plaintiff,  who 
son  for  declaring  it  to  be  of  no  binding  was  a  brakeman,  was  between  moving 
force  as  regards  a  servant.  cars.     For  a  special  plea  the  defendant 

^  Hayes  v.  Bush  &  D.  Mfg.  Co.  (1886)  set  out  a  rule  of  the  company  which, 
41  Hun,  407 ;  O'Malley  v.  'Kew  York,  L.  among  other  things,  prohibited  em- 
E.  &  W.  R.  Co.  (1893)  67  Hun,  130,  22  ployees  "from  getting  between  moving 
!N'.  Y.  Supp.  48.  cars,    while     in     motion,     to    uncouple 

It  is  error  to  nonsuit  the  plaintijf  them."  To  this  special  plea  the  plain- 
where  a  rule  forbids  the  coupling  of  tiflf  filed  a  replication,  which,  in  sub- 
cars  while  in  motion,  if  the  evidence  is  stance,  averred  that,  at  the  time  and 
that  there  was  a  grade  in  the  yard  place  where  the  injury  occurred,  it  was 
which  rendered  it  necessary  for  the  cars  the  duty  of  the  plaintiff  to  uncouple  the 
to  be  moved  while  they  were  being  un-  cars,  and  that  this  duty  could  not  be 
coupled,  on  account  of  the  links  and  performed  without  going  between  the 
pins  being  tightened  when  they  were  cars  while  they  were  in  motion,  and 
stationary.  ^\  right  v.  Soutliern  P.  Co.  that  it  was  the  custom  of  plaintiff,  ao- 
(1896)    14  Utah,  383,  46  S    W.  374.  quiesced  in  by  the  defendant,  to  go  be- 

A  conductor's  infringement  of  one  tween  the  cars,  while  in  motion,  for  tho 
regulation  requiring  him  to  remain  in  purpose  of  uncoupling  them,  whenever 
the  middle  of  his  train  on  descending  it  was  necessary  to  do  so.  To  this 
grades,  so  as  to  be  better  able  to  direct  replication  the  defendant  demurred,  as- 
his  crew,  is  not  necessarily  negligence  signing  several  grounds.  The  court 
where  another  regulation  imposes  on  held  that  the  replication  was-  defective 
him  the  duty  of  "taking  the  safe  side  in  that  it  failed  to  state  the  facts  and 
in  all  cases  of  doubt."  ^yhat  is  the  circumstances  which  rendered  it  neces- 
"safe  side"  in  any  given  exigency  is  a  sary  for  the  plaintiff  to  go  between  the 
question  for  the  exercise  of  judgment,  cars  while  in  motion  to  uncouple  them, 
A  court,  therefore,  cannot  say,  as  mat-  in  discharge  of  his  duty;  and  that  the 
ter  of  law,  that  a  conductor  would,  un-    defendant  was  accordingly  not  informed 
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stances  it  will  be  inferred  that  it  must  have  been  enacted  to  serve  some- 
purpose  other  than  the  protection  of  the  property  of  the  master,  or  the- 
proper  conduct  of  his  business,  or  the  safety  or  protection  of  his  em- 
ployees.' 

This  general  principle  involves  the  corollary  that  the  effect  of  a  spe- 
cial order  issued  by  an  employee  who  is  the  master's  alter  ego  in  re- 
spect to  the  subject-matter  -will  operate  so  as  to  suspend  pro  tanto  the 
obligation  of  a  general  order  embodied  in  a  rule,  and  thus  convert  into 
a  nonculpable  act  one  which,  apart  from  that  special  order,  would 
have  entailed  the  consequences  of  disobedience.* 


by  the  replication  what  facts  were  re- 
lied upon  by  the  plaintiff  to  absolve 
him  from  an  observance  ot  the  rule,  and 
could  not  prepare  to  meet  the  issue  pre- 
sented by  the  replication. 

In  Louisville  d  N.  R.  Co.  v.  Mother- 
shed  (1895)  110  Ala.  143,  20  So.  67,  it 
was  held  that  there  is  no  such  conflict 
of  rules  as  will  invalidate  them,  wnere 
one  requires  that  trains,  upon  approach- 
ing a  "time-table  station,"  shall  be  un- 
der full  control,  with  the  expectation 
that  the  main  track  is  occupied,  and 
another  provides  that  the  general  di- 
rection and  government  of  a  train  are 
vested  in  the  conductor,  who  shall  be 
responsible  for  its  proper  conduct,  and 
requiring  all  employees  on  the  train  to 
yield  obedience  to  his  proper  orders. 

A  railroad  company  which  establishes 
a  schedule  for  trains,  with  knowledge 
that  it  cannot  be  met  if  another  rule 
requiring  the  stopping  at  signals  the 
lights  of  which  are  out  is  complied 
with,  abrogates  the  latter  rule.  Haynes 
V.  North  Carolina  R.  Co.  (1906)  143 
N.  C.  154,  9  L.R.A.(N.S.)  972,  55  S. 
E.  516. 

3  Strong  v.  Iowa  G.  R.  Go.  (1895)  94 
Iowa,  380,  62  N.  W.  799.  The  court  re- 
marked: "A  rule  which,  if  obeyed, 
would  prevent  the  defendant  from  prop- 
erly carrying  on  its  business,  does  not 
commend  itself  to  the  courts  as  being 
made  in  good  faith,  and  in  furtherance 
of  any  legitimate  purpose." 

*  Louisville  <&  N.  R.  Go.  v.  Mahan 
(1908)  —  Kj.  — ,  113  S.  W.  886;  Mc- 
Carthy V.  PenMsylvania  R.  Go.  (1907) 
189  N.  Y.  170,  81  N.  E.  770;  Alalama 
G.  S.  R.  Go.  V.  Roach  (1895)  110  Ala. 
266,  20  So.  132;  Richmond  &  0.  R.  Go. 
V.  Rudd  (1892)  88  Va.  648,  14  S.  E. 
361. 

An  engineer's  noncompliance  with  gen- 


eral rules  for  the  operation  of  trains^ 
will  not  disable  him  from  recovering, 
where  the  orders  given  by  the  governing 
officers  of  the  company  required  him  tO' 
run  his  train  in  a  manner  different 
from  that  prescribed  in  those  rules. 
Pennsylvania  Go.  v.  Roney  (1883)  89 
Ind.  453,  46  Am.  Rep.  173. 

A  brakeman  who  stands  on  the  pilot 
of  the  engine  for  the  purpose  of  making 
a  running  switch,  by  direction  of  the 
conductor  and  engineer,  who  know  that 
the  making  of  running  switches  is  ex- 
pressly prohibited  by  the  rules  of  the 
company,  is  not  guilty  of  contributory 
negligence,  when  his  duty  in  that  re- 
spect cannot  be  performed  in  any  other 
place,  and  the  accident  results  from  the 
engineer's  failure  to  stop  his  engine  in 
time.  Louisville  Southern  R.  Go.  v. 
Tucker  (1899)  105  Ky.  492,  49  S.  W. 
314. 

An  employee  in  a  paper  mill  is  not, 
as  matter  of  law,  guilty  of  contributory 
negligence  in  attempting,  on  direction 
by  a  superior,  to  pull  the  broken  paper 
off  a  press  at  night  while  the  lights  are 
out,  so  as  to  prevent  a  recovery  for 
an  injury  caused  by  the  unexpected 
breaking  of  the  paper  and  his  failure 
to  catch  hold  of  a  hand-rail  to  prevent 
his  falling,  notwithstanding  an  order 
to  stop  the  presses  at  night  when  the 
paper  broke  while  the  lights  were  out, 
where  such  order  had  been  previously 
disobeyed  by  others.  Sawyer  v.  Rum- 
ford  Falls  Paper  Co.  ( 1897 )  90  Me.  354, 
60  Am.  St.  Rep.  260,  38  Atl.  318.  The 
court  remarked  that  the  servant  "was 
under  no  obligations  to  obey  an  order 
to  remove  broken  paper  while  the  press 
was  in  motion  in  the  darkness,  but  he 
evidently  believed  that  he  was  expected 
to  do  it,  if  requested  by  the  machine 
tender." 
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A  special  order,  however,  will  supersede  a  standing  rule  only  where 
they  are  essentially  conflicting  in  their  terms,  or  where  it  is  or  ought 
to  be  foreseen,  at  the  time  when  the  order  is  given,  that  its  execution 
is  incompatible  with  the  rule,  or  where  such  incompatibility  after- 
wards arises  owing  to  some  action  taken  by  the  giver  of  the  order, 
with  reasonable  ground  for  expecting  such  a  result.^  'Nov  is  the  re- 
cipient of  a  special  order  which  has  the  effect  of  superseding  a  gen- 
eral rule  deemed  to  be  free  from  culpability  in  obeying  the  order,  un- 
less he  has  actual  knowledge  that  the  employee  who  gives  it  is  acting 
within  his  powers.*  [But  the  violation  of  a  special  order  under  the 
special  circumstances  to  which  it  is  applicable  is  not  excused  by  the  ob- 
servance of  a  general  order  which  applies  to  usual  and  ordinary  condi- 
tions.''] 

1138.  [232]  Waiver  of  rules,  when  inferable  from  the  master's 
acquiescence  in  their  violation. — A  principle  established  by  a  large 
number  of  decisions  is  that  a  rule  ceases  to  be  binding  upon  employees, 
where  the  master  has  sanctioned  its  repeated  violation  for  a  length  of 
time  suificient  to  warrant  them  in  acting  upon  the  assumption  that  it 
was  abrogated.^  Other  logically  equivalent  forms  in  which  this  prin- 
•ciple  is  stated  are  these :  That  a  custom  in  violation  of  a  rule,  known 

B  St.  Louis  &  8.  F.  R.  Co.  v.  Dewees  pected  train.     He  is   not  permitted   to 

(1907)   82  C.  C.  A.  190,  153  Fed.  56.  infer   that   the   conductor   has   received 

A  special  order  to  a  locomotive  en-  information  which  will  justify  his  mov- 

•gineer  to  make  a  run  in  a  certain  time  ing  his  train  in  a  manner  different  from 

must  be   executed   with   due   regard   to  that  prescribed  by  the  rules,  and  to  act 

the  general  rules  which  are  not  incom-  on  that  assumption.     York  v.  Chicago, 

patible  therewith,  and  there  can  be  no  H-  d  St.  P.  B.  Co.  (1896)  98  Iowa,  544, 

recovery  against  the  company  if  he  is  67  iST.  W.  574. 

killed  by  his  breach  of  a  rule  requiring  The  schedule  of  hours  for  the  running 
him  to  approach  a  station  with  "great  of  trains  is  obligatory  upon  both  con- 
care,"  in  view  of  the  possibility  of  find-  ductors  and  engineers,  and  if  an  engi- 
ing  "some  other  train  occupying  the  neer  is  injured  by  a  collision  due  to  the 
main  track."  Illinois  G.  R.  Co.  v.  'Neer  starting  of  his  train  at  a  time  not  set 
(1889)   31  111.  App.  126.  down  in  the  schedule,  he  cannot  excuse 

6  Thus,  where  one  of  the  rules  of  a  himself  for  his  disobedience  of  the 
railroad  company  provides  that  the  con-  printed  orders  of  his  superiors  on  the 
ductor  shall  have  control  of  all  persons  ground  that  he  allowed  himself  to  be 
■employed  on  his  train,  except  when  his  prevailed  upon  by  the  conductor  to  de- 
directions  conflict  with  the  rules,  or  in-  part  from  the  schedule  time.  Georgia 
volve  risk  or  hazard,  in  which  case  the  R.  &  Bkg.  Co.  v.  MoDade  ( 1877 )  59  Ga. 
engineer   will  be   held  equally  account-  73. 

able,  and  another  rule  requires  that   a  T  Birmingham  R.   Light  &   P.   Co.   v. 

certain  train  shall  remain  at  a  specified  ilosely    (1910)     164   Ala.    Ill,    51    So 

station    until    the    arrival    of    a    train  424. 

from  the  opposite  direction, — the  engi-  1  "There  is  no  doubt  that  a  person  of 
neer  of  the  waiting  train  must,  at  his  company  having  authority  to  establish 
peril,  detain  it  as  so  prescribed  unless  rules  for  the  government  of  employees 
he  actually  knows  that  the  despatcher  may,  in  any  particular  instance,  waive 
has  sent  special  directions  that  it  is  to  obedience  to  the  rules,  or  may  know- 
proceed   before   the   arrival   of   the   ex-  ingly   acquiesce  in  a   disregard  of   the 
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and  acquiesced  in  by  the  employer  or  his  representatives,  amounts  to 
an  abandonment  of  the  rule  to  the  extent  to  which  the  custom  in- 

rules   so   continuously   and   for   such   a  Kansas  City,  Ft.  8.  &  O.  R.  Co.  v.  Kier 

length  of  time  as  to  justify  the  infer-  (1889)    41   Kan.   661,   13  Am.  St.  Rep. 

ence  that  they  are  no  longer  in  force,  311,  21  Pac.  770;  Atchison,  T.  &  8.  P. 

and    that    obedience    will    not    be    re-  R.   Co.  v.  8ly    (1889)    41  Kan.   729,  21 

quired."      Alabama    Q.    8.    R.    Co.    v.  Pac.  790;   AtcUson,  T.  &  8.  F.  R.   Co. 

Roach   (1895)   110  Ala.  266,  20  So.  132.  v.  8lattery   (1896)  57  Kan.  499,  46  Pac. 

"Where  a  certain  rule  of  the  employer  941 ;  'Newport  News  &  M.  Valley  R.  Co. 
...  has  been  habitually  disobeyed  v.  Campbell  (1894)  15  Ky.  L.  Rep.  714, 
since  its  inception,  or  for  a  long  period  25  S.  W.  267;  Cincinnati,  N.  0.  &  T. 
of  time,  in  presence  or  to  the  knowl-  P.  R.  Co.  v.  Lovell  (1910)  141  Ky.  249, 
edge  of  the  employer,  without  an  at-  —  L.R.A.(N.S.)  — ,  132  S.  W.  569,  re- 
tempt  to  enforce  it,  or  has  been  disre-  hearing  denied  in  (1911)  142  Ky.  1,  133 
garded  in  such  a  manner,  and  for  such  S.  W.  788;  McNee  v.  Coburn  Trolley 
length  of  time  as  to  raise  a  presump-  Track  Co.  (1898)  170  Mass.  283,  49  N. 
tion  that  it  was  done  with  his  knowl-  E.  437;  Brady  v.  New  York,  N.  B.  & 
edge  and  approval,  the  rule  will  be  H.  R.  Co.  (1903)  184  Mass.  225,  68  N. 
regarded  as  abrogated  or  waived."  E.  227 ;  Hunn  v.  Michigan  C.  R.  Co. 
Wright  v.  8onthern  P.  Go.  (1896)  14  (1889)  78  Mich.  526,  7  L.R.A.  500,  44 
Utah,  383,  46  Pac.  374.  N.  W.  502 ;  Fluhrer  v.  Lake  8hore  &  M. 

"Abrogation   of  a  rule     .     .     .     may  8.  R.  Co.    (1899)    121  Mich.  212,  80  N. 

be  presumed  when  it  is  frequently  and  W.  23 ;   Berglund  v.  Illinois  C.  R.   Co. 

openly   violated   for    such   a   length   of  (1909)    109  Minn.  317,  123  N.  W.  928; 

time   as  that  the   company    [employer]  White  v.  Louisville,  N.  0.  £  T.  R.  Co. 

could,  by  the  use  of  ordinary  care,  have  (1894)    72  Miss.  12,  16  So,  248;  Hayes 

ascertained   its   nonobservance."     Texas  v.  Bush  &  D.  Mfg.  Co.   (1886)   41  Hun, 

d  P.  R.  Co.  V.  Leighty   (1895)   —  Tex.  407;   Bordeaux  v.  Atlantic   Coast  Line 

Civ.  App.  — ,  32  S.  W.  799.  R.  Co.    (1909)    150  N.  C.  528,  64  S.  E. 

"A    railway    company    cannot   escape  439 ;  Louisville  &  N.  R.  Co.  v.  Reagan 

liability  by  showing  a  violation  of  rules  ( 1896 )    96  Tenn.   128,   33   S.  W.   1050 ; 

which    are    never    enforced,    and   which  International  &  Q.  N.  R.  Co.  v.  Hinzie 

are    habitually    disregarded    with    the  (1891)   82  Tex.  623,  18  S.  W.  681;  Oal- 

knowledge  and  apparent  acquiescence  of  veston,   H.   &   8.   A.   R.    Co.   v.   Collins. 

officers    whose    duty    it    is    to    enforce  (1900)  24  Tex.  Civ.  App.  143,  57  S.  W. 

them."     8paulding  v.  Chicago,  St.  P.  &  884;    International  &    0.   N.   R.   Co.   v. 

K.  C.  R.  Co.  (1896)  98  Iowa,  205,  67  N.  Jacobs  (1904)  37  Tex.  Civ.  App.  390,  84 

W.  227.  S.  Vv.  288;  Galveston,  E.  &  8.  A.  R.  Go. 

A  railroad  company  cannot  plead  vio-  v.  8till   ( 1907 )    45  Tex.  Civ.  App.  169,. 

lation  of  rules  by  an  employee,  where  100  S.  W.  176;   Wright  v.  Southern  H.. 

the  work  was  being  done  in  the  manner  Go.    (1902)    101  Va.  36,  42  S.  E.  913; 

in   which   it  had  been   done  for   years.  Boess    v.    Clausen    &    P.    Brewing    Co.. 

Eastman  v.  Lake  Shore  &  M.  8.  R.  Go.  (1896)  12  App.  Div.  366,  42  N.  Y.  Supp. 

(1894)  101  Mich.  597,  60  N.  W.  309.   To  848     (conductor    on    a   freight   elevator 

the  same  effect  see  Northern  P.  R.  Go.  not,  as  matter  of  law,  negligent  in  al- 

V.  Nickels  (1892)  1  C.  C.  A.  625,  4  U.  S.  lowing    other    employees    engaged    with 

App.   369,   50   Fed.  718;    Knickerbocker  him  in  handling  freight,  to  go  upon  the 

Ice  Go.  V.  Finn  (1897)   25  C.  C.  A.  579,  elevator,  notwithstanding  a  notice  that 

51  U.  S.  App.  256,  80  Fed.  483;  Georgia  riding  on  the  elevator  without  permis- 

/'.  R.  Go.  V.  Davis   (1890)   92  Ala.  300,  sion   is   strictly   forbidden,   there   being 

25  Am.  St.  Rep.  47,  9  So   252;  Central  evidence  that  employees  had  frequently 

R.  Co.  V.  Mobley   (1909)   6  Ga.  App   33,  ridden  with  the  knowledge  and  consent 

64  S.  E.  300;  Chicago  &  W.  I.  R.  Co.  v.  of  the  employer). 

Flynn    (1895)    154   111.   448,   40   N.    E.  In  the  following  ease   an  instruction 

332;   Hampton  v.  Chicago  &  A.  R.  Co.  was  approved  which  told  the  jury  that 

(1908)  236    111.    249,    86    N.    E.    243;  an  employee  is  not  bound  by  a  rule  of 
Campbell  v.  Chicago,  R.  I.  &  P.  R.  Co.  the  company  which  is  habitually  violat- 

(1909)  149   111.   App.   120,   affirmed   in  ed  with  the  knowledge  of  his  superior 

(1910)  243    111.    620,    90   N.   E.    1106;  officers,  and  without  any  effort  on  their 
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fringes  the  rule ;  ^  that  the  servant's  disobedience  of  a  rule  is  no  bar 
to  his  action  where  the  master  has  waived  obedience  to  that  rule ;  * 
that  an  employer  is  not  permitted  to  set  up  as  a  valid  defense  the  in- 
jured employee's  violation  of  a  rule  which  the  employer  has  knowing- 
ly permitted  to  be  practically  abandoned ;  *  or  that,  when  rules  and 
regulations  established  by  the  master  are  habitually  disobeyed  with 
his  knowledge  or  express  consent,  or  have  been  disregarded  without 
his  express  consent  in  such  a  manner  and  for  such  a  length  of  time  as 
to  raise  a  presumption  that  he  must  have  become  aware  of  such  habit- 
ual disregard  and  approved  the  same,  such  rules  and  regulations  will 
be  disregarded.* 

[The  doctrine  of  waiver  has  been  held  to  apply  to  rules  made  for 


part  to  enforce  it,  or  where  the  usage 
and  practice  of  the  company  would  tend 
to  mislead  him  into  a  violation  of  the 
rule.  Little  Rock,  M.  R.  &  T.  R.  Co. 
V.  Leverett  (1886)  48  Ark.  333,  3  S.  W. 
50. 

Instructions  ignoring  evidence  tend- 
ing to  show  that  the  master  did  not  re- 
quire obedience  to  the  rule  alleged  to 
have  been  infringed,  and  had  sanctioned 
its  violation,  are  properly  refused. 
Louisville  &  N.  R.  Co.  v.  Richardson 
(1893)  100  Ala.  232,  14  So.  209;  Chi- 
cago &  W.  I.  R.  Co.  V.  Flyrni  (1895)  154 
111.  448,  40  N.   E.   332. 

Where  an  employee  had,  on  many  oc- 
casions, violated  a  rule,  some  of  the  in- 
stances being  in  the  presence  of  his  su- 
perior oflScers,  who  made  no  objection, 
it  is  not  error  to  deny  a  request  by  the 
defendant  to  charge  the  jury  that,  if 
the  plaintiff  did  not  follow  the  course 
prescribed  by  the  rule,  and  was  conse- 
quently injured,  he  could  not  recover. 
Central  R.  £  Bkg.  Co.  v.  Maltshy  ( 1892 ) 
90  Ga.  630,  16  S.  E.  953. 

In  Wilson  v.  Michigan  C.  R.  Co. 
(1892)  94  Mich.  20,  53  N.  W.  797,  the 
court  considered  that  the  doctrine  which 
predicates  a  waiver  of  rules  from  the 
master's  knowledge  of  their  repeated 
violation  applies  only  to  strangers,  and 
limits  the  cases  in  which  an  abrogation 
of  rules  by  a  railroad  company  will  be 
inferred  as  to  an  employee,  to  those  in 
which  he  is  compelled  by  positive  orders 
to  violate  such  rules,  or  when  such  a 
system  of  timing  the  trains  or  conduct- 
ing the  business  is  adopted  as  to  make 
it  necessary  to  violate  rules  in  order 
to  do  the  work  required  of  him.     But 


this  ruling  is  not  supported  by  any 
other  case  which  has  come  to  the 
writer's  notice,  and  seems  to  be  irrec- 
oncilable with  the  Michigan  cases  cited 
in  the  ensuing  notes. 

2  Barry  v.  Hannibal  d  St.  J.  R.  Co. 
(1888)  98  Mo.  62,  14  Am.  St.  Rep.  610, 
11  S.  W.  308  (engineer  permitted  fire- 
man to  make  short  moves  with  the  en- 
gine, while  the  engineer  himself  was  not 
on  it ) . 

It  need  scarcely  be  said  that  there 
can  be  no  recovery  where  the  only 
custom  which  the  plaintiff  succeeds  in 
establishing  by  his  evidence  is  one 
which  he  appears  to  have  been  disre- 
garding equally  with  the  rule  itself. 
Central  Trust  Co.  v.  East  Tennessee,  F. 
d  G.  R.  Co.  (1888)  69  Fed.  353  (prin- 
ciple also  assumed  to  be  correct  in 
Alexander  v.  Louisville  d  N.  R.  Co, 
[1886]  83  Ky.  589). 

3  See  the  passages  quoted  in  note  1, 
supra,  from  Alabama  G.  8.  R.  Co.  v. 
Roach  (1895)  110  Ala.  266,  20  So.  132, 
and  Wright  v.  Southern  P.  Co.  (1896) 
14  Utah,  383,  46  Pac.  374.  The  same 
phraseology  is  found  in  Nichols  v.  Chi- 
cago d  N.  W.  R.  Co.  (1900)  125  Mich. 
394,  84  N.  W.  470;  Cleveland,  C.  C.  d 
St.  L.  R.  Co.  V.  Baker  (1899)  33  C.  C. 
A.  468,  63  U.  S.  App.  553,  91  Fed.  224, 
and  many  other  of  the  cases  cited  in 
this  section. 

4  Northern  P.  R.  Co.  v.  Nickels 
(1892)  1  0.  C.  A.  625,  4  U.  S.  App.  369, 
50  Fed.  718. 

B  Konold  V.  Rio  Grande  Western  R, 
Go.  (1900)  21  Utah,  379,  81  Am.  St. 
Rep.  693,  60  Pac.  1021. 
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the  master's  own  ends  and  purposes,  and  not  to  rules  designed  for  the 
safety  of  the  servant,  unless  it  is  shown  that  the  master  insisted  upon 
the  disregard  of  the  rule  in  order  to  hasten  the  work.**] 

It  is  proper  to  leave  the  case  to  the  jury,  wherever  there  is  evidence 
that  the  rule  which  the  servant  is  alleged  to  have  disobeyed  was  cus- 
tomarily violated  with  the  knowledge  of  the  master  or  his  agent.* 

In  other  words,  evidence  that  the  rule  in  question  was  habitually 
■\'ir)laterl  to  the  knowledge  of  the  employer  is  admissible  for  the  pur- 
pose of  repelling  the  inference  of  contributory  negligence  which 
would  otherwise  be  drawn,  as  a  matter  of  law,  when  such  violation  is 
proved.'' 

An  analysis  of  the  principle  above  explained  shows  that,  to  enable 
a  servant  to  take  advantage  of  it,  three  evidential  elements  must  be 
established. 

In  the  first  place,  the  servant  must  show  that  there  had  been  vio- 
lations of  the  rule,  so  frequent  that  they  might  properly  be  described 
as  habitual.  Evidence  which  shows  a  violation  of  a  rule  on  only  two 
occasions,  one  of  them  being  the  occasion  of  the  accident,  is  not  suffi- 
cient to  show  an  abrogation  of  such  rule.'  On  the  other  hand,  evi- 
dence that  a  rule  was  habitually  disregarded  is,  therefore,  always 
admissible  to  excuse  a  servant's  violation  of  such  rule,'  provided  the 

6it  Texas   &  N.   0.  R.   Co.   v.   Conway  Boston  &  M.  R.   Co.    (1904)    72  N.  H. 

(1907)   44  Tex.  Civ.  App.  68,  98  S.  W.  504,  57  Atl.  913;  Missomi,  K.  &  T.  R. 

1070.  Go.    V.    MayfieU    (1902)    29    Tex.    Civ. 

ePreUe  v.  Waiash  R.  Co.  (1910)  243  App.  477,  68  S.  W.  807. 

111.  340,  90  N.  E.  716;  Wright  v.  South-  "Secret   and   occasional   violations   of 

em  P.  Co.  (1896)  14  Utah,  383,  46  Pac.  the  rule  by  employees  are  not  admisai- 

374;     'Northern   P.    R.    Co.    v.    Nickels  ble  to  prove  its  abrogation."    Bussey  v. 

(1892)    1   C.   C.  A.   625,  4   U.   S.   App.  Charleston  &   W.   C.  R.   Co.    (1907)    78 

369,   50  Fed.   718,   and  the  other  cases  S.  C.  352,  58  S.  E.  1015. 

cited  in  this  section.  The  strongest  case  of  habitual  viola- 

7  Louisville  &  N.  R.  Go.  v.  Bowcock  tion  is  presented  where  there  is  not  evi- 
(1899)  107  Ky.  223,  51  S.  W.  580;  dence  that  the  rule  in  question  was  ever 
Louisville  &  N.  R.  Go.  v.  Hiltner  (1900)  obeyed.      See   Northern    P.    R.    Go.    v. 

21  Ky.  L.  Eep.  1826,  56  S.  W.  654  Nickels  (1892)  1  C.  C.  A.  625,  4  U.  S. 
(judgment  reversed  on  rehearing  [1900]  App.   369   50   Fed.  718;    Tullis  v.  Lake 

22  Ky.  L.  Eep.  1141,  60  S.  W.  2,  but  Erie  &  W.  R.  Go.  (1901)  44  C.  C.  A. 
this    point   was   expressly    reaffirmed)  ;  597,  105  Fed.  554. 

.5ft.  Louis,  I.  M.  &  S.  R.  Co.  v.  Caraway  The  fact  that  the  servant  returned  a 

(1906)   77  Ark.  405,  91  S.  W.  749.  coupling  stick  to  the  office  immediately 

8  Konold  V.  Rio  Grande  Western  R.  after  receiving  it,  and  never  used  that 
Co.  (1900)  21  Utah,  379,  81  Am.  St.  or  any  other  stick,  is  evidence  tending 
Rep.  693,  60  Pac.  1021.  See  also  Kopf  to  show  that  it  was  not  expected  that 
v.  Monroe  Stone  Go.  ( 1903 )  133  Mich,  the  rule  as  to  using  a  stick  for  coupling 
286,  95  N.  W.  72  (rule  violated  "only  would  be  observed.  Horan  v.  Chicago, 
occasionally")  ;  Houston  &  T.  G.  R.  Go.  St.  P.  U.  &  0.  R.  Go.  (1893)  89  Iowa 
V.  Ravanelli   (1909)   —  Tex.  Civ.  App.  328,  56  N.  W.  507. 

^,  123  S.  W.  208  (violation  "on  some  9  Tullis  v.  Lake  Erie  &  W.  R.  Co. 
occasions"   not   sufficient);    Wallace  v.    (1901)   44  C.  C.  A.  597,  105  Fed.  554; 
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infringements  occurred  within  a  reasonably  short  time  before  the  in- 
jury was  received.^" 

In  the  second  place,  the  servant  must  show  that  these  habitual  vio- 
lations were  known  to  the  master  himself,  or  the  employee  whose  duty 
it  was  to  enforce  the  rule.^^  To  establish  such  knowledge  the  serv- 
ant need  not  show  that  it  has  been  habitually  disobeyed  in  the  actual 
presence  of  the  master  or  his  agents.  It  is  not  material  how  the 
knowledge  of  the  disobedience  has  been  obtained.^*  !N"or  is  he  re- 
quired to  show  that  the  agents  of  the  master  who  were  charged  with 
the  enforcement  of  the  rule  had  actual  knowledge  of  the  custom  to 
violate  the  rule.  Such  knowledge  may  be  inferred  from  circum- 
stances ;  it  may  be  implied  from  the  universality  and  notoriety  of  the 
custom.^*  If  the  waiver  is  claimed  as  a  result  of  acquiescing  in  the 
violations  of  the  rule  by  some  particular  employee  at  a  certain  post  of 


northern  P.  R.  Co.  v.  Nickels  (1892)  1 
C.  C.  A.  625,  4  U.  S.  App.  369,  50  Fed. 
718;  Lowe  v.  Chicago,  St.  P.  M.  <£  0.  R. 
Co.  (1893)  89  Iowa,  420,  56  N.  W.  519; 
Spaulding  v.  Clvicago,  St.  P.  &  K.  C.  R. 
Go.  (1896)  98  Iowa,  205,  67  N.  W.  227; 
Louisville  &  N.  R.  Co.  v.  Hiltner 
(1900)  21  Ky.  L.  Eep.  1826,  56  S.  W. 
654  (judgment  was  reversed  on  rehear- 
ing [1900]  22  Ky.  L.  Eep.  1141,  60  S. 
W.  2,  but  the  reversal  does  not  touch 
this  particular  point) . 

10  Evidence  that  it  was  the  custom  of 
engineers,  seven  years  before  the  time 
under  investigation,  to  disregard  a  rule 
of  a  railroad  company  limiting  the 
speed  of  trains,  was  not  admissible  to 
prove  that  the  rule  had  been  abandoned 
or  revoked.  Louisville  &  N.  R.  Co.  v. 
Scanlon  (1901)  22  Ky.  L.  Eep.  1400,  60 
S.  W.  643. 

il  Huggins  v.  Southern  R.  Co.  (1906) 
148  Ala.  153,  41  So.  856;  Hampton  v. 
Chicago  <£  A.  R.  Co.  (1908)  143  111. 
App.  91,  affirmed  in  (1908)  236  111. 
249,  86  N.  E.  243;  Dixon  v.  Grand 
Trunk  Western  R.  Co.  (1908)  155  Mich. 
169,  118  N.  W.  946 ;  Driver  v.  Southern 
R.  Co.  (1905)  103  Va.  650,  49  S.  E. 
1000;  Binion  v.  Georgia  S.  &  F.  R.  Co. 
(1903)  118  Ga.  282,  45  S.  E.  276;  Cleve- 
land, C.  C.  d  St.  L.  R.  Co.  V.  Baker 
(1899)  33  C.  C.  A.  468,  63  U.  S.  App. 
553,  91  Fed.  224;  CNeill  v.  Keokuk  & 
D.  M.  R.  Co.  (1877)  45  Iowa,  546 
(proof  of  custom  to  violate,  held  not  to 
establish  a  waiver)  ;  Nichols  v.  Chicago 
&  W.  M.  R.  Co.  (1900)  125  Mich.  394, 
84  N.  W.  470  (disapproving  of  an  un- 
M.  &  S.  Vol.  III.— 189. 


qualified  instruction  that  the  existence 
of  a  custom  in  violation  of  a  rule  was 
evidence  from  which  a  waiver  might  be 
inferred),  bee  also  Fluhrer  v.  Lake 
Shore  <t  M.  S.  R.  Co.  (1899)  121  Mich. 
212,  80  N.  W.  23  (where  master  or  his 
agents  knew  of  such  violation)  ;  Louis- 
ville <&  N.  R.  Co.  V.  Scanlon  (1901)  22 
Ky.  L.  Rep.  1400,  60  S.  W.  643;  and 
the  cases  cited  in  the  following  notes. 

That  frequent  disobedience  to  the  gen- 
eral orders  of  an  employer  cannot,  of 
itself,  operate  as  a  nullification  of  them, 
was  expressly  laid  down  by  Hawkins,  J,. 
in  Vickery  v.  Great  Eastern  R.  Co. 
(1898)    14  Times  L.  R.  562. 

That  for  fifteen  years  employees  had 
been  in  the  habit  of  riding  to  and  from 
their  work  in  the  yards  on  any  engine 
that  was  passing  is  sufficient  to  justify 
an  inference  that  the  rule  that  forbade 
engineers  to  allow  any  but  firemen  to 
ride  on  the  engines  had  been  waived. 
Feneff  v.  Boston  &  M.  R.  Go.  (1907) 
196  Mass.  575,  82  N.  E.  705. 

Knowledge  of  the  violation  of  a  rule 
requiring  flags  to  be  used  to  protect  car 
inspectors  while  working  on  cars  may 
be  inferred  from  the  fact  that  such 
violation  had  continued  for  a  year. 
Merrill  v.  Oregon  Short  Line  R.  Co. 
(1905)  29  Utah,  264,  110  Am.  St.  Rep. 
695,  81  Pac.  85.  And  see  Biles  v.  Sea- 
board Air  Line  R.  Co.  (1906)  143  N.  C. 
78,  55  S.  E.  512. 

li  Strong  v.  loioa  C.  R.  Co.  (1895) 
94  Iowa,  380,  62  N.  W.  799. 

13  Fluhrer  v.  Lake  Shore  cE  M.  8.  R. 
Co.    (1900)    124   Mich.   482,   83   N.   W. 
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duty,  the  question  whether  knowledge  shall  be  imputed  to  the  master 
depends  upon  the  opportunities  which  he  may  be  supposed  to  have 
had,  under  the  circumstances,  for  ascertaining  the  misconduct  of  the 
employee,  and  the  length  of  time  during  which  that  misconduct  has 
continued.     Compare  §§  1101,  1103,  ante}^ 

Lastly,  the  servant  must  show  that  the  master,  being  thus  aware  of 
the  violations  of  the  rule,  took  no  steps  to  secure  its  enforcement. 
This  fact  must  be  established  as  a  necessary  step  in  the  chain  of  proof 
which  leads  up  to  the  conclusion  that  he  acquiesced  in  the  continued 
infraction  of  the  rule.  Courts  have  sometimes  used  language  which, 
if  taken  literally,  would  imply  that  acquiescence  is  a  necessary  infer- 
ence in  all  cases  whether  master  had  actual  or  constructive  knowl' 
edge  of  the  repeated  violations  of  a  rule.^^  Such  language,  however, 
merely  implies  that,  in  the  absence  of  some  countervailing  factor,  it 
is  justifiable  to  infer  acquiescence  wherever  it  appears  that  the  master 
had  such  knowledge.  Both  on  principle  and  authority,  it  is  clear 
that  the  servant's  right  to  claim  the  advantages  of  a  practical  abroga- 
tion of  a  rule  is  conditional  upon  there  being  no  evidence  that  the  mas- 
ter did  not  attempt  to  enforce." 


149;  {Lowe  v.  Chicago,  8t.  P.  M.  &  0. 
R.  Co.  (1893)  89  Iowa,  420,  56  N.  W. 
519;  St.  Louis,  I.  M.  &  B.  R.  Go.  v. 
Caraway  (1906)  77  Ark.  405,  91  S.  W. 
749 ;  Smith  v.  Atlantic  &  C.  Air  Lime 
R.  Co.  (1908)  147  N.  C.  6V6,  61  S.  E. 
575. 

1*  Negligence  cannot  be  imputed  to  a 
railroad  company  for  its  failure  to  dis- 
cover, after  a  period  of  four  months, 
that  an  employee  has  been  guilty  of  an 
habitual  violation  of  rules  framed  to  se- 
cure the  safety  of  trains  at  switches. 
Cameron  v.  New  York  C.  d  H.  R.  R.  Co. 
(1895)  145  N.  Y.  400,  40  N.  E.  1.  See 
also  Clark  v.  Manhattan  B.  Co.  (1902) 
77  App.  Div.  284,  79  N.  Y.  Supp.  220, 
citing  the  Cam.eron  Case. 

16  See,  for  example,  Cleveland,  C.  C. 
&  St.  L.  R.  Co.  V.  Baker  (1899)  33  C. 
C.  A.  468,  63  U.  S.  App.  553,  91  Fed. 
224;  Fluhrer  v.  Lake  Shore  &  M.  S.  R. 
Go.  (1899)  121  Mich.  212,  80  N.  'W.  23; 
Nichols  V.  Chicago  &  W.  M.  B.  Co. 
(1900)  125  Mich.  394,  84  N.  W.  470; 
Neioport  News  &  M.  Valley  R.  Co.  v. 
Campbell  (1894)  15  Ky.  L.  Rep.  714, 
25  S.  W.  267. 

16  See  the  statements  of  the  doctrine 
in  Wright  v.  Southern  P.  Go.  ( 1896 )  14 
Utah,  383,  46  Pac.  374;  Utile  Rock,  M. 


R.  &  T.  R.  Go.  V.  Leverett  (1886)  48 
Ark.  333,  3  S.  W.  50. 

The  necessity  of  proving  the  master's 
acquiescence  is  also  emphasized  in  Fran- 
cis V.  Kansas  City,  St.  J.  d  C.  B.  R.  Go. 

(1892)  110  Mo.  387,  19  S.  W.  935; 
Sloan  V.  Georgia  P.  R.  Go.  (1890)  86 
Ga.  15,  12  S.  E.  179;  Georgia  P.  R.  Go. 
V.  Davis  (1890)  92  Ala.  300,  9  So.  252; 
Fay  V.  Minneapolis  &  St.  L.  R.  Go. 
(1883)  30  Minn.  231,  15  N.  W.  241; 
Overby    v.     Chesapeake    &    0.    R.    Go. 

(1893)  37  W.  Va.  524,  i6  S.  E.  813; 
O'Neill  V.  Keokuk  &  D.  M.  R.  Go. 
(1877)  45  Iowa,  546;  Gleason  v.  De- 
troit, G.  B.  &  M.  R.  Co.  (1896)  19  C. 
C.  A.  636,  43  U.  S.  App.  89,  73  Fed. 
647 ;  Lowe  v.  Chicago,  St.  P.  M.  &  0.  R. 
Go.   (1893)   89  Iowa,  420,  56  N.  W.  519. 

Where  an  instruction  as  to  what 
would  amount  to  abrogation  of  a  pub- 
lished rule  of  the  master  was  predicated 
on  evidence  which  was  insufficient  to 
show  abrogation,  an  objection  thereto 
should  be  sustained.  Konold,  v.  Rio 
Grande  Western  R.  Co.  (1900)  21  Utah, 
379,  81  Am.  St.  Rep.  693,  60  Pac.  1021. 

No  waiver  can  be  implied  where  the 
employees  violating  the  rule,  or  saying 
they  could  not  do  the  work  in  the  man- 
ner  prescribed   by   the   rule,   had  been 
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The  jury  is  entitled  to  infer  a  practical  abrogation  of  a  rule,  even 
though  there  is  no  evidence  tending  to  show  nonobservance  of  it 
under  circumstances  exactly  similar  to  those  existing  at  the  time  of  the 
accident." 

The  custom  or  usage  which  the  doctrine  contemplates  is  that  of  the 
employees  of  the  defendant  himself,  not  that  of  the  employees  of  per- 
sons in  the  same  line  of  business.^' 

To  justify  the  conclusion  that  a  rule  has  been  abandoned  "it  must 
satisfactorily  appear  that  notice  or  knowledge  of  such  disregard  by 
the  persons  for  whom  they  were  intended  has  been  brought  home  to 
the  principal,  or  to  someone  whose  duty  it  is  to  take  action,  and  is  au- 
thorized to  bind  the  principal.  The  mere  habit  of  the  employee  or 
person  bound  by  the  rule  to  disregard  the  rule,  though  done  with  the 


promptly  discharged.  Richmond  &  D. 
R.  Co.  V.  Rush  (1894)  71  Miss.  987, 
15  So.  133,  as  explained  in  White  v. 
Louisville.  S.  0.  &  T.  R.  Co.  (1894)  72 
Miss.  12,  12  So.  248. 

Xor  is  habitual  violation  material 
where  the  evidence  shows  that  the  rule 
was  actually  enforced  by  the  company, 
and  the  rule  itself  states  that  the  em- 
ployees for  whose  guidance  it  was 
promulgated  were  in  the  nabit  of  doing 
the  forbidden  act,  and  that  its  express 
purpose  was  to  put  an  end  to  this  prac- 
tice. Francis  v.  Kansas  City,  St.  J.  c£- 
C.  B.  R.  Co.  (1892)  110  Mo.  387,  19  S. 
W.  935. 

A  custom  of  violating  a  rule  does  not 
estop  the  master  to  impose  the  rule  up- 
on the  servant  in  a  particular  instance, 
by  a  direction  given  at  that  time. 
Green  v.  Bessemer  Coal,  Iron  <&  Land 
Co.   (1909)    162  Ala.  609,  50  So.  289. 

11  Lake  Erie  <t  TV.  R.  Co.  v.  Craig 
(1897)  25  C.  C.  A.  585,  47  U.  S.  App. 
647,  80  Fed.  488  (second  appeal  after 
new  trial  ordered  in  [1896)  19  C.  C.  A. 
631,  37  U.  S.  App.  654,  73  Fed.  642). 
The  circuit  judge  had  assumed  that  ha- 
bitual disregard  of  a  rule  forbidding 
the  coupling  of  cars  in  motion  would 
not  avail  a.  servant  where  the  only  pre- 
vious disregard  established  was  in  cases 
where  the  coupling  was  done  in  the  day- 
time and  on  ground  free  from  ice  and 
snow,  whereas  the  injury  in  suit  was 
received  at  night  and  on  ground  cov- 
ered with  ice  and  snow;  and  in  cases 
where  the  coupling  had  been  done  while 
the  cars  were  moving  2  miles  an  hour, 
whereas  the  injury  was  received  when 


the  cars  were  moving  5  miles  an  hour. 

18  In  Alabama  G.  S.  R.  Co.  v.  Roach 
(1895)  110  Ala.  266,  20  So.  132,  the 
court  said,  with  regard  to  a  phrase 
which  had  been  used  in  an  earlier  case, 
— that  "custom  and  usage  may  be  re- 
lied upon  to  excuse  the  violation  of  a 
rule"  (Andrews  v.  Birmingham  Mineral 
R.  Co.  [1892]  99  Ala.  438,  12  So.  432), 
— that  it  was  intended  as  a  statement 
of  the  principle  that  "a  principal  may 
knowingly  acquiesce  in  or  assent  to  a 
continuous  disregard  of  rules  estab- 
lished and  promulgaited,  and  for  such  a 
length  of  time  as  to  justify  those  for 
whom  they  were  intended  to  consider 
that  the  principal  has  abandoned  them, 
and  that  they  have  ceased  to  be  bind- 
ing," and  laid  down  the  following  gen- 
eral doctrine:  "The  custom  and  usage 
of  prudent  persons  and  well-regulated 
railroads,  aoting  independently  of  any 
rule  regulating  the  matter,  is  never  ad- 
missible to  excuse  or  exempt  from  lia- 
bility for  the  consequences  of  the  vio- 
lation of  a  rule,  reasonable  and  proper, 
adopted  and  promulgated  by  proper  au- 
thority, for  the  protection  of  the  person 
of  employees  and  the  property  of  those 
adopting  the  rule;  nor  will  custom  and 
usage  excuse  the  voluntary  and  unneces- 
sary risk  of  an  obvious  danger,  whether 
a  rule  exist  or  not " 

The  habitual  violation  which  will 
serve  to  abrogate  a  rule  must  be  the 
violation  by  the  defendant's  own  em- 
ployees, and  not  that  of  another  com- 
pany from  which  the  rule  was  adopted. 
Collins  V.  Mineral  Point  &  N.  R.  Go. 
(1908)    136  Wis.  421,  117  N.  W.  1014. 
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knowledge  of  any  immediate  superior  less  than  the  principal  or  per- 
son authorized  to  bind  the  principal  by  acquiescence  or  failure  to  ob- 
ject, will  not  be  sufficient  to  justify  the  conclusion  that  the  rules  are 
no  longer  binding."  ^® 

The  doctrine  of  wai\  er,  as  above  explained,  merely  serves  to  absolve 
the  employee  from  the  imputation  of  contributory  negligence,  in  so 
far  as  that  imputation  is  based  upon  his  infraction  of  the  rule  in  ques- 
tion. It  does  not  operate  so  as  to  relieve  him  of  the  obligation  of  ex- 
ercising due  care  for  his  own  safety,  irrespective  of  that  rule.^" 

1139.  [233]  Eationale  of  the  doctrine  of  waiver. — In  some  of  the 
cases,  the  inability  of  the  master  to  take  advantage  of  the  servant's 
disobedience  of  a  rule  which  has  been  habitually  disregarded  is  viewed 
as  a  deduction  from  the  existence  of  a  duty  to  enforce  the  rules.*  But 
this  consideration  would  seem  to  be  quite  out  of  place  in  such  a  con- 
nection. Servants  who  do  what  they  know  to  have  been  prohibited, 
or  fail  to  do  what  they  know  to  have  been  prescribed,  cannot  be  free 
from  culpability  simply  because  the  control  exercised  over  their  con- 
duct by  the  master  was  not  as  efficient  as  it  should  have  been.  Under 
such  circumstances  the  negligence  of  the  servant  still  remains  as  the 
proximate  cause  of  his  injury. 

The  correct  theory  undoubtedly  is,  either  that  the  employer's  in- 
tention to  abolish  a  rule  is  deduced  from  his  omission  to  enforce  it,  or 
that  this  omission  amounts  to  a  kind  of  equitable  estoppel  in  pais, 
which  precludes  him  from  relying  on  the  defense  of  contributory  neg- 
ligence so  far  as  it  might  be  predicated  from  the  servant's  disobedi- 
ence to  orders.^ 

19  El  Dorado  &  B.  R.  Go.  v.  Whatley  tion  to  couple  them,  the  company  had 
( 1908 )  88  Ark.  20,  129  Am.  St.  Rep.  93,  waived  that  rule  by  knowingly  permit- 
114  S.  W.  234;  Alabama  O.  S.  B.  Co.  v.  ting  it  to  be  violated.  Chicago  &  A.  R. 
Roach  (1895)  110  Ala.  266,  20  So.  132;  Co.  v.  Myers  (1899)  86  III.  App.  401. 
Mason  v.  Richmond  &  D.  R.  Co.  (1892)  1  See  Konold  v.  Rio  Orande  Western 
111  N.  C.  482,  18  L.R.A.  845,  32  Am.  R.  Co.  (1900)  21  Utah,  379,  81  Am. 
St.  Rep.  814,  16  S.  E.  698;  (1894)  114  St.  Rep.  693,  60  Pac.  1021;  Louisville  & 
N.  C.  718,  19  S.  E.  362;  Northern  P.  R.  N.  R.  Co.  v.  Reagan  (1896)  96  Tenn 
Co.  v.  Nickels  (1892)  1  C.  C.  A.  625,  4  128,  33  S.  W.  1050;  Richmond  d  D.  R. 
U.  S.  App.  369,  50  Fed.  718;  Spaulding  Co.  v.  Hissong  (1893)  97  Ala.  187  13 
v.  Chicago,  St.  P.  d  K.  C.  R.  Co.  (1896)  So.  209. 

98  Iowa,  205,  67  N.  W.  227 ;  Ohio  d  M.  2  The   latter   conception   seems   to   be 

R.   Co.  V.   Collarn    (1881)    73  Ind.  261,  apparent  in  the  statement  that  the  mas- 

38  Am.  Rep.   134;   and  the  cases  cited  ter's  knowledge  of  an  habitus!  custom 

passim  throughout  this  section.  to  disregard  a  rule  may  be  regarded  as 

20  On  the  ground  that  such  an  instruc-  "a  practical  invitation  to  violate  it." 
tion  ignored  this  principle,  it  has  been  MoHee  v.  Cohurn  Trolley  Track  Co. 
held  that  it  is  a  misdirection  to  charge  (1898)  170  Mass.  283,  49  N.  E.  437. 
the  jury,  without  qualification,  that,  as  And  in  the  statement  that,  if  the 
regards  a  brakeman  who,  in  violation  master  permits  a  certain  course  of  con- 
of  a  rule,  had  gone  between  cars  in  mo-  duct,  it  should  not  be  allowed  to  hold 
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1140.  [234]  Waiver  considered  with  reference  to  an  express  agree- 
ment to  obey  the  rules. —  The  general  principle  does  not  seem  to  be 
disputed,  that  the  fact  of  the  employee's  having  signed  a  stipulation, 
which  shows  not  only  that  he  had  knowledge  of  the  rule,  but  also  that 
he  understood  the  dangers  incident  to  the  employment,  does  not  fur- 
nish any  reason  for  excepting  the  case  from  the  operation  of  the  gen- 
eral principle  that  a  rule  may  be  waived  by  its  being  disregarded  for 
such  a  time  and  in  such  a  manner  that  the  employer  or  his  agent  is 
chargeable  with  notice.^  But  in  some  cases  the  theory  has  been  ad- 
vanced that  a  written  undertaking  of  this  description  obliterates  the 


its  employees  to  the  very  letter  of  its 
rules  in  order  to  shield  itself  from  lia- 
bility for  what  it  had  tacitly  permitted. 
Eunn  V.  Michigan  0.  R.  Co.  (1889)  78 
Mich.  526,  7  L.R.A.  500,  44  N.  W.  502. 
Compare  the  language  used  in  Strong  v. 
louM  G.  R.  Co.  (1895)  94  Iowa,  380,  62 
N.  W.  799,  §  1137,  note  3,  ante.  See 
also  'Northern  P.  R.  Co.  v.  Nickels 
(1892)  1  C.  C.  A.  625,  4  U.  S.  App.  369, 
50  Fed.  718,  where  the  court  said,  a/r- 
guendo:  "To  hold  that  this  defendant 
company  could  make  this  rule  on  paper, 
call  it  to  plaintiff's  attention,  and  give 
him  written  notice  that  he  must  obey 
it  and  be  bound  by  it  on  one  day,  and 
know  and  acquiesce,  without  complaint 
or  objection,  in  a  complete  disregard  of 
it  by  the  plaintiff  and  all  its  other  em- 
ployees associated  with  him,  on  every 
day  he  was  in  its  service,  and  then  es- 
cape liability  to  him  for  an,  injury 
caused  by  ite  own  breach  of  duty  to- 
ward the  plaintiff  because  he  disre- 
garded this  rule,  would  be  neither  good 
morals  nor  good  law." 

i^Fish  V.  Illinois  C.  R.  Co.  (1896)  96 
Iowa,  702,  65  N.  W.  995. 

In  Northern  P.  R.  Co.  v.  Nickels 
(1892)  1  C.  C.  A.  625.  4  U.  S.  App.  369, 
50  Fed.  718,  the  court  thus  commented 
on  the  effect  of  a  writing  by  which  the 
servant  agreed  to  take  upon  himself  the 
risk  of  a  violation  of  the  rules:  "There 
is  some  doubt  whether  this  writing, 
under  the  evidence  in  this  case,  rises  to 
the  dignity  of  a  solemn  contract  made 
for  a  valuable  consideration.  It  is 
styled  'Personal  Record,'  and  consists 
very  largely  of  questions  and  answers 
relative  to  the  qualifications  of  the 
plaintiff  to  serve  as  a  brakeman.  It  is 
dated  November  12,  1889,  and  is  alleged 
to  have  been  made  in  consideration  nf  the 
employment  of  the  plaintiff  by  the  de- 


fendant at  a  subsequent  date,  but  the 
evidence  discloses  the  fact  that  he  was 
employed  by  the  defendant  on  June  26, 
1889,  more  than  four  months  before  this 
paper  was  signed,  and  that  he  remained 
in  the  defendant's  service  continually 
from  that  date  until  he  was  injured, 
so  that  it  would  seem  that  this  writ- 
ing could  not  be  successfully  claimed 
to  be  proof  of  anything  more  than  no- 
tice to  the  plaintiff  of  the  existence  of 
the  rule  in  this  particular  ease.  But, 
if  it  was  a  contract,  it  is  clear  that 
it  could  not  bar  the  plaintiff  from 
proving  a  waiver  or  abandonment  of  the 
rule.  This  writing  was  prepared  by 
the  defendant;  all  that  the  plaintiff  had 
to  do  with  it  was  to  answer  the  ques- 
tions and  sign  his  name.  It  contained 
in  it  these  words:  'The  company  ex- 
pects you  and  all  other  employees  to 
comply  strictly  with  all  its  rules  and 
regulations,  and  does  not,  and  will  not, 
in  any  case,  acquiesce  in  or  consent  to 
any  violation  of  them.  Do  you  under- 
stand that  all  violations  of  the  rules  of 
the  company  by  you  or  any  other  em- 
ployee of  the  company,  whether  habit- 
ual or  otherwise,  are  not  consented  to 
or  acquiesced  in  by  the  company?  Yes.' 
There  are  at  least  two  parties  to  every 
contract,  and  this  provision  was  a  rep- 
resentation and  a  contract  on  the  part 
of  the  defendant  that  it  did  not  and 
would  not  acquiesce  in  the  violation  of 
any  of  its  rules.  The  plaintiff  signed 
the  contract  and  proceeded  with  his 
service.  He  must  have  immediately 
discovered  that,  if  there  really  was  any 
rule  about  the  use  of  sticks  and  pins 
in  coupling  cars,  it  was  constantly  vio- 
lated on  this  railroad,  and  that  the  de- 
fendant knew  of  this  violation,  and  ac- 
quiesced in  it.  This  uniform  and  con- 
stant acquiescence  of  the  defendant  in 
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legal  consequences  of  any  previous  acquiescence  in  the  violation  of  the 
rules.  The  rights  of  the  parties,  it  is  laid  down,  are  to  be  determined 
upon  the  assumption  that  these  rules  were  in  full  force  at  the  time  the 
contract  was  signed,  and  the  question  whether  there  has  been  any 
waiver  as  regards  the  signer  will  depend  upon  whether  the  subsequent 
violations  were  of  such  frequent  and  long-continued  occurrence  as  to 
create  the  presumption  that  the  employer  had  assented  to  the  disuse 
of  the  rule.  In  other  words,  a  rescission  of  the  particular  contract 
thus  entered  into  must  be  deducible  from  the  acts  of  the  employer  be- 
fore the  doctrine  of  waiver  can  take  effect,  and  the  length  of  time 
which  had  elapsed  between  the  execution  of  the  contract  and  the  ac- 
cident, and  the  opportunities  which  the  employer  may  have  had  for 
ascertaining  the  habitual  nonobservance  of  the  rule  during  that  pe- 
riod, became  the  material  circumstances  to  be  considered  in  deciding 
whether  the  servant  is  entitled  to  the  benefit  of  that  doctrine.* 

The  doctrine  thus  enunciated  is  far  from  being  satisfactory.  In 
the  first  of  the  Alabama  cases  cited  it  is  based  upon  the  general  prin- 
ciple that  parol  evidence  of  a  custom  is  not  admissible  to  vary  the 
terms  of  a  written  contract.    It  is  not  apparent  why  this  principle,  if 

the  violation  of  this  rule,  if  such  a  rule  agreement,  it  was  a,  waiver  by  defend- 

were  really  in  existence,  was  a  violation  ant  of  the  agreement.     But  the  disap- 

of  the  contract  on  the  part  of  the  de-  proval  was  based  on  the  fact  that  the 

fendant,  that  it  did  not  and  would  not  instruction     ignored     the    necessity    of 

acquiesce  in  the  violation  of  any  of  its  showing   that   the   master   was   affected 

rules,    and   relieved   the    plaintiff   from  with  notice  of  the  custom, 
further   compliance    therewith;    and   if,        ^  Richmond  &  D.  B.    Co.   v.   Hissong 

on  the   other   hand,   the   rule   was   not  (1893)   97  Ala.  187,  13  So.  209,  where 

really   in  force,   if  it  had  been  waived  the  court  modified  its   decision  on  the 

or  abandoned,  the  utter  disregard  of  the  previous  hearing    ([1890]    91   Ala.  514, 

rule    and    the    defendant's    acquiscence  8    So.    776)    where    the    theory    of   the 

therein  were  competent  evidence  of  the  cases  above  cited  had  been  applied,  and 

abandonment.     In  either  case  the  plain-  refused    to    infer    a,    waiver    where    the 

tiff  had  a  right  to  rely  on  the  conduct  plaintiff  was  injured  the   day  after  he 

of  the  defendant,  and  to  introduce  his  had  signed  the  contract.     The  decision 

evidence  in  this  behalf."  was  followed  in  Louisville  &  N.  R.  Co. 

In   Tullis  v.  Lake  Erie  d  W.  R.  Co.  v.  Mothershed   (1895)   110  Ala.  143,  20 

(1901)    44  C.  C.  A.  597,  105  Fed.  554,  So.  67,  where  the  period  was  nine  days 

it  was   held   erroneous   to   exclude   evi-  of    service    on   an   extensive    system   of 

dence    of    habitual   violation,    the    trial  railroad,  during  which  it  did  not  appear 

court  having  taken  the  position  that,  as  that  the  company  had  had  time,  in  the 

a  result  of  the  servant's  signing  a  con-  regular   course    of   business,   to   receive 

tract  to  observe  the  rules,  he  was  bound  any   reports   as   to  the   conduct   of   the 

by  his  agreement,  though  every  man  on  employees  respecting  the  observance  of 

the  railroad  may  have  disregarded  them,  rules.      Similarly,    in    Russell   v.    Rich- 

In  Nichols  v.  Chicago  &  W.  M.  B.  Co.  moivd  &  D.  R.  Co.   (1891)   47  Fed.  204, 

(1900)    125   Mich.   394,   84  N.  W.   470,  the  court  refused  to  admit  that  a.  reg- 

the  court  disapproved  of  an  instruction  ulation    recognized    in    writing    by    the 

to  the  effect  that  if  there  was  a  custom  plaintiff's    intestate    at   a   certain   date 

on  defendant's  road  to  do  the  work  in  could    be    held    obsolete    by    him    three 

question   as   the   plaintiff  had   done   it,  weeks   later 
and  it  was   in   conflict  with  plaintiff's 
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it  is  applicable  at  all  under  the  circumstances,  should  not  preclude  the 
inference  of  a  waiver  from  what  occurs  after  the  execution  of  the  con- 
tract as  well  as  the  inference  that  the  habitual  violations  of  the  rule 
had  made  it  a  dead  letter  previous  to  such  execution  in  such  a  sense 
that  it  could  not  be  regarded  as  embraced  by  the  terms  of  the  contract. 
Yet,  in  the  case  just  cited,  the  court  admits  that  the  former  of  these 
inferences  may  be  drawn  under  an  appropriate  showing  of  facts. 
The  true  view  seems  to  be  that  the  controlling  factor  in  these  cases  is 
not  the  technical  rule  of  evidence  thus  relied  upon,  but  the  broader 
principle  that,  where  the  employer  has  acted  in  such  a  manner  as  to 
justify  the  conclusion  that  he  no  longer  regards  the  regulation  as 
binding,  every  servant  whom  he  hires  while  the  regulation  thus  re- 
mains virtually  abrogated  should  be  entitled  to  the  benefit  of  the  as- 
sumption that  it  is  not  in  force.  A  doctrine  which  has  the  practical 
effect  of  requiring  a  servant  who  is  bound  by  some  particular  regula- 
tion to  work  amongst  other  servants  in  whose  favor  a  waiver  of  the 
same  regulation  may,  as  a  result  of  the  greater  length  of  their  service, 
be  implied,  seems  to  be  highly  anomalous  and  must  certainly  be  pro- 
ductive of  gross  injustice  in  its  actual  operation. 


CHAPTEK  XLIX. 

DUTY  TO  INSTRUCT  AND  WARN  THE  SERVANT. 

1141.  Introductory. 

A.  General  pmnciples. 

1142.  Master's    knowledge    of    the    abnormal    conditions;     necessity    for 

showing. 

1143.  No  duty  of  instruction  predicable  where  the  danger  in  question  was 

actually  known  to  the  servant. 

1144.  No  duty  to  instruct  a  servant  as  to  dangers,  of  which  knowledge  is 

imputable  to  him. 

1145.  Master  is  prima  facie  under  no  obligation  to  give  instruction  as  to 

normal  or  ordinary  risks. 

1146.  Master  is  prima  facie  bound  to  give  instructions  as  to  all  abnormal 

or  extraordinary  risks. 

1147.  Servant's  comprehension  of  the  risk,  and  not  merely  of  the  condi- 

tions, is  the  material  point  to  be  determined. 

1148.  Master's  knowledge  of  the  servant's  ignorance  of  the  danger;  neces- 

sity for  showing. 

1149.  Relation  of  the  duty  of  instruction  to  the  defenses  of  assumption 

of  risks  and  contributory  negligence. 

1150.  Relation  of  the  duty  of  instruction  to  the  duty  of  employing  com- 

petent servants. 

B.  DUTT  OF  INSTRUCTION   CONSIDEKED  WITH   KEFEEBNCE  TO  THE  EXPERIENCE  OB  IN- 

EXPERIENCE OF  THE   SERVANT. 

1151.  Generally. 

1152.  Servant's  experience;   deductions  from. 

1153.  Servant's  inexperience;  deductions  from. 

C.  Duty  of  instruction  considered  with  reference  to  the  servant's  minority. 

1154.  Generally. 

1155.  No   duty  to   instruct  minors    as   to   risks   which   they  presumably 

comprehend. 

1156.  Instruction  of  minors,  considered  with  reference  to  their  age  merely. 

1157.  Instruction  of  minors,  considered  with  reference  to  their  experience. 

1158.  Position  of  minor  servants  after  being  properly  instructed. 

D.  Sufficiency  of  the  instruction. 

1159.  Generally. 

1160.  What  particularity  in  the  instruction  is  obligatory. 

1161.  Adequacy   of  the  means  by   which   instruction  is   conveyed  to  the 

servant. 

3016 


§  1141]  DUTY  TO  INSTRUCT  AND  WARN.  3017 

As  to  the  duty  of  a  master  to  bring  his  rules  to  the  knowledge  of 
his  servants,  and  the  effect  of  a  servant's  knowledge  or  ignorance  of  a 
rule  which  he  is  alleged  to  have  violated,  see  §§  1118,  1132,  1133, 
ante. 

As  to  the  necessity  of  showing  that  the  omission  to  instruct  the  serv- 
ant was  the  proximate  cause  of  the  injury,  see  chapter  xlii.,  ante. 

As  to  the  relation  between  the  duty  of  instruction  and  the  duty  of 
promulgating  rules,  see  §  1116,  ante. 

.  As  to  the  duty  of  warning  against  transitory  dangers  incident  to 
the  mere  use  of  the  appliances,  see  §§  1112,  1113,  ante. 

Since  the  ultimate  question  to  be  determined  in  the  cases  in  which 
recovery  is  sought  on  the  ground  that  no  instruction  was  given  is 
whether  knowledge  of  the  particular  risk  from  which  the  injury  re- 
sulted should  or  should  not  be  imputed  to  the  servant,  and  this  ques- 
tion is  also  involved  in  the  cases  in  which  one  or  other  of  the  various 
defenses  reviewed  in  the  four  succeeding  chapters  is  set  up,  it  has 
been  deemed  advisable,  for  the  purpose  of  facilitating  the  comparison 
of  the  authorities,  to  collect  in  a  single  chapter  (liv.)  all  the  deci- 
sions which  show  the  specific  circumstances  under  which  constructive 
knowledge  is  or  is  not  inferred.  In  this  chapter,  only  the  more  gen- 
eral aspects  of  the  master's  duty  of  instruction  will  be  discussed. 

1141.  [235]  Introductory. — In  the  earliest  American  case  in  which 
the  master's  failure  to  inform  his  servant  of  the  existence  of  a  danger 
was  set  up,  the  gravamen  of  the  complaint  was  a  fraudulent  misrep- 
resentation as  to  a  material  fact.^  The  writer  has  not  found  any 
other  example  of  a  resort  to  this  form  of  action  for  the  same  purpose. 
In  a  logical  point  of  view  it  is  manifestly  preferable  to  consider  the 
duty  of  instruction  as  being  an  obligation  naturally  and  directly  dedu- 
cible  from  the  general  principle  reviewed  in  §  956,  ante,  viz.,  that  it 
is  negligence  to  expose  a  servant  to  risks  of  which  he  is  actually  or 
excusably  ignorant.  But  passages  like  those  in  the  subjoined  note 
show  how  easily  bridged  is  the  interval  between  the  idea  of  deceit,  as 
suggested  by  the  fact  that  a  danger  was  wrongfully  concealed,  and  the 
idea  of  a  mere  want  of  care,  as  inferred  from  the  fact  that  certain 
information  was  not  imparted  in  a  case  where  a  prudent  man  would 
have  seen  that  without  it  the  servant  was  likely  to  be  exposed  to  un- 
reasonable risks.*     Compare  §  957,  ante.    Viewed  under  one  aspect, 

1- Perry  V    Marsh   (1854)   25  Ala.  659.  the    servant   takes    the    consequence    of 

2  "If  a  master  employs  a  servant  to  any   danger   there   may  be   m   it.     The 

do  vpork  for  him,  not  knowing  of  any  master    does    not   mislead   the   servant, 

special   or  latent  danger   in   the  work,  but   only   avails   himself   of  his  volun- 
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the  essence  of  the  situations  in  which  a  duty  of  instruction  is  predi- 
cated is  that  a  master  is  liable  as  for  negligence  if  he  or  his  repre- 
sentative without  any  warning  exposes  a  servant  to  danger  in  a  place 
where  the  latter  has  a  right  to  expect  safety.'  That  such  situations 
may,  by  merely  changing  the  juridical  standpoint,  be  treated  as  char- 
ging the  master  with  a  quasi  deception,  is  sufficiently  manifest. 


tary  service.  On  the  other  hand,  if  the 
master  knows  of  danger  which  the  serv- 
ant does  not,  it  is  clearly  the  duty  of 
the  master  to  communicate  his  knowl- 
edge of  the  danger  to  the  servant." 
Griffiths  V.  London  d  St.  K.  Dorks  Co. 
(1884)    L.  R.  12  Q.  B.  Div.  493. 

The  following  sentence  occurs  in  a 
charge  held  to  be  proper  in  a  case  where 
the  evidence  was  susceptible  of  the  con- 
struction that  the  servant,  although  he 
knew  of  the  conditions,  might  not  have 
understood  the  resulting  risk:  "In  such 
case  it  is  the  duty  of  the  master,  not 
only  to  exercise  due  care,  but  good 
faith,  towards  the  servant,  and  to  in- 
form him  of  the  risks  he  undertakes." 
Pullman's  Palace-Car  Co.  v.  Barhins 
(1893)  5  C.  C.  A.  326,  17  U.  S.  App.  22, 
55   Fed.   932. 

3T?i6  Anchoria  (1902)  113  Fed.  982, 
affirmed  in  (1903)  56  C.  C.  A.  452,  120 
Fed.  1017  (projecting  rungs  of  ladder 
on  a  ship  interfered  with  loading  ap- 
pliances) ;  Welch  v.  Bath  Iron  Works 
(1903)  98  Me.  361,  57  Atl.  88  (common 
laborer  working  with  pick  and  shovel 
struck  unexploded  charge  of  dyna- 
mite) ;  Mayhem  v.  Sullivan  Min.  Go. 
(1884)  76  Me.  100  (servant  fell  through 
ladder  hole  in  a  platform  left  without 
light  or  railing). 

In  Spaulding  v.  Forties  Lithograph 
Mfg.  Go.  (1898)  171  Mass.  271,  68  Am. 
St.  Rep.  224,  50  N.  E.  543,  the  court 
thus  commented  on  the  evidence : 
"Whether  the  direction  of  Lehan  be 
called  an  order  or  an  instruction,  it  con- 
cerned the  mode  of  using  the  permanent 
machinery,  for  which  the  defendant  was 
responsible;  and  if  it  was  an  order,  the 
defendant  might  be  held  liable  for  not 
seeing  that  the  plaintiff  was  warned  in 
connection  with  the  duty  imposed  upon 
him;  if  it  was  an  instruction,  for  lead- 
ing him  into  a  trap.  Possibly  the  plain- 
tiff's injury  might  be  attributed  to  the 
defendant's  maintaining  the  trap,  even 
if  its  responsibility  was  in  no  way  af- 
fected or  enlarged  by  Lehan's  words. 
The   defendant   might  be   held   answer- 


able, whatever  the  particular  accident 
which  led  to  the  plaintiff's  throwing 
his  weight  on  the  end  of  the  board" 
(i.  e.,  of  a  seat  which  had  tipped  up). 

Compare  also  the  following  decisions: 
An  employer  is  liable  for  an  injury  to 
an  employee  caused  by  his  falling 
through  a  flooring  formed  partly  of 
glass  and  partly  of  wood,  the  whole  of 
which  was  covered  by  dust  and  the  na- 
ture thereof  unknown  to  him,  upon 
which  he  was  directed  to  go  without 
warning  by  the  employer's  foreman. 
Here  there  was  apparent  safety,  but 
actual  danger.  Baftery  v.  Central  Park, 
N.  d>  E.  Biver  B.  Co.  (1895)  14  Misc. 
560,  35  N.  Y.  Supp.  1067. 

So,  an  employer  who  knows  the  dan- 
ger to  an  employee  from  stepping  upon 
a  rotten  canvas  covering  a  hole  in  a 
third-story  floor  is  required  to  notify 
the  employee  of  such  danger,  where  he 
is  ignorant  thereof.  Muncie  Pulp  Co.  v. 
Jones  (1894)  11  Ind.  App.  110,  38  N.  E. 
547. 

Yet,  in  Beining  v.  Broadway  B.  Co. 
(1888)  49  Hun,  269,  1  N.  Y.  Supp.  907, 
the  court  said  that  there  was  no  deci- 
sion which  required  that  a  master  who 
directs  his  servant  to  clean  off  the  snow 
from  a  roof  should  notify  him  of  the 
existence  of  a,  skylight  in  another  roof 
suddenly  covered  by  a  heavy  fall  of 
snow.  The  evidence  went  to  show  that 
the  servant,  when  he  reached  the  bot- 
tom of  the  ladder  by  which  he  had 
reached  the  roof  to  which  he  was  sent, 
jumped  off  on  one  side  to  avoid  a  snow 
drift,  and  so  alighted  on  the  skylight 
through  which  he  fell.  It  is  not  ap- 
parent from  the  report  what  the  court 
regarded  as  the  controlling  feature  in 
the  case.  Carriages  running  along  an 
overhead  wire  for  the  conveyance  of 
parcels  in  a  store,  and  so  adjusted  that 
when  pushed  backwards  they  are  likely 
to  leave  the  wire  and  fall,  constitute  a 
dangerous  appliance  under  certain  con- 
ditions; and  the  storekeeper  is  bound 
to  inform  the  employees  of  this  peculi- 
arity,   when    he    furnishes    them    with 
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[A  master  is  not  bound  to  inform  his  servants  that  a  portion  of  the 
work  is  under  the  charge  of  an  independent  contractor  for  whose 
conduct  he  is  not  responsible.*] 

The  servant's  right  to  maintain  an  action  on  the  ground  of  the 
nonperformance  of  the  duty  of  instruction  or  warning  depends  upon 
his  ability  to  establish  the  following  propositions : 

(1)  That  the  master  was  chargeable  with  knowledge,  actual  or  con- 
structive, of  the  existence  of  the  risk.    See  chapter  xliii.,  ante. 

(2)  That  the  servant  himself  did  not  appreciate  the  risk,  and 
that  his  nonappreciation  thereof  was  excusable. 

(3)  That  the  master  knew,  or  ought  to  have  known,  that  the  plain- 
tiff was  thus  excusably  ignorant  of  the  risk,  and  was  by  reason  of 
such  ignorance,  exposed  to  an  abnormal  hazard,  over  and  above  those 
which  he  was  presumed  to  contemplate  as  incidents  of  the  employ- 
ment * 

A.  General  peustciples. 

1142.  [236]  Master's  knowledge  of  the  abnormal  conditions;  neces- 
sity for  showing. —  The  general  principle  embodied  in  the  first  of  the 

poles   to  push  the  carriages.     Stock  v.  the  appropriate  means  for  avoiding  the 

Le  Boutillier  ( 1897 )   19  Misc.  12,  43  N.  danger.     Sometimes  this   distinction   is 

Y.  Supp.  248,  afSrmed   (1896)   18  Misc.  recognized;  as,  for  example,  in  the  fol- 

349,  41  N.  Y.  Supp.  649.     The  hypoth-  lowing  passage:    "One   of   the  well-rec- 

esis  underlying  the  decision  apparently  ognized  duties  of  a  master  is  not  to  ex- 

Tvas  that  the  danger  was  not  apparent,  pose  an  inexperienced  servant,  at  whose 

and   that  the    act   which   would   create  hands  he  requires  a  dangerous  service, 

that  danger  was  likely  to  be  done  for  to    such    danger    without    giving    him 

the  purpose  of  loosening  the  carriages  warning.     He  must  also  give  him  such 

-when  they  happened  to  stick  at  some  instruction  as  will  enable  him  to  avoid 

point    on    the    wire.      But    the    precise  injury,  unless  both  the  danger  and  the 

theory   of   the   court   is   not   altogether  means  of  avoiding  it  while  he   is  per- 

clear  from  its  opinion.     It  will  be  no-  forming  the  service  required  are  appar- 

ticed,  also,  that  the  cases  cited  in  §  1149,  ent."     Atlas  Engine  Works  v.  Randall 

post,  might  readily  be  referred  to  the  (1885)    100  Ind.  293,  50  Am.  Rep.  798. 

principle    that    the    circumstances    are  But  as  long  as  the  word  "instruct"  cov- 

such  as  to  induce  a  false  sense  of  secu-  ers  by   one   of   its   meanings   a   domain 

rity  in  the  servant,  if  the  implied  obli-  which  is  logically  coextensive  with  that 

gations    arising    from    the    contract    of  of  the  word  "warn,"  it  would  obviously 

service  were  not  available  as  a  ground  be  extremely  inconvenient,  if  not  impos- 

of  decision.  sible,  to  make  this  distinction  the  ba- 

4  Miller  v.  Moran  Bros.  Co.  { 1905 )  sis  of  a  classification.  In  the  following 
39  Wash.  631,  1  L.R.A.(N.S.)  283,  109  chapter,  therefore,  it  will  be  disregard- 
Am.  St.  Rep.  917,  81  Pae.  1089.  ed  so  far  as  the  grouping  of  the  cases 

B  If  a  distinction  between  the  words  is  concerned.  The  nature  of  the  circum- 
"warn"  and  "instruct"  is  to  be  drawn,  stances  involved  in  the:  action  will 
the  former  evidently  implies  merely  the  always  indicate  the  precise  ground  upon 
imparting  of  information  as  to  the  ex-  which  a  breach  of  duty  is  predicated, — 
istence  of  a  danger,  while  the  latter  in-  whether  the  failure  to  point  out  a  dan- 
eludes,  not  only  this  conception,  but  ger,  or  the  failure  to  show  how  it  can 
also  that  of  explaining  to  the  servant  be  avoided. 
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three  propositions  stated  at  the  close  of  the  preceding  section  is  a  con- 
trolling element  in  all  actions  of  which  the  gist  is  the  master's  hreach 
of  a  duty  owed  to  his  servants.  The  full  discussion  of  this  subject 
in  chapter  xliii.,  ante,  renders  it  unnecessary  to  enter  into  it  at  any 
length  in  the  present  connection.  But  it  will  be  useful  to  collect  some 
decisions  which  explicitly  recognize  the  existence  or  absence  of  knowl- 
edge on  the  master's  part,  as  being  a  material  element  in  actions  for  a 
breach  of  the  duty  now  under  review.^ 


1  Rooney  v.  Bewail  &  D.  Cordage  Co. 

(1894)  161  Mass.  153,  36  N.  E.  789; 
Ciriack  v.  Merohants'  Woolen  Co. 
(1890)  151  Mass.  152,  6  L.R.A.  733, 
21  Am.  St.  Efip.  438,  23  N.  E.  829; 
Stuart    V.     West    End    Street    R.     Co. 

(1895)  163  Mass.  391,  40  N.  E.  180; 
Leary  v.  Boston  &  A.  R.  Co.  (1885) 
139  Mass.  580,  52  Am.  Rep.  733,  2  N. 
E.  115;  Pittshurgh,  G.  &  St.  L.  R.  Co. 
V.  Adams  (1886)  105  Ind.  165,  5  N.  E. 
187;  Colorado  City  v.  Liafe  (1901)  28 
Colo.  468,  65  Pac.  630;  Wood  v.  Beiges 

(1896)  83  Md.  257,  34  Atl.  872;  Gowen 
V.  Bush  (1896)  22  C.  C.  A.  196,  40 
U.  S.  App.  349,  76  Fed.  349;  Grown 
Cotton  mils  V.  McNally  (1905)  123  Ga. 
35,  51  S.  E.  13;  Holland  v.  MoRae  Oil 
&  Fertilizer  Go.  (1910)  134  Ga.  678, 
67  S.  E.  555;  W.  B.  Gonkey  Co.  v.  Lar- 
sen  (1910)  173  Ind.  585,  29  L.R.A. 
(N.S.)  116,  91  N.  E.  163;  Bauer  v. 
American  Ca/r  &  Foundry  Go.  (1903) 
132  Mich.  537,  94  N.  W.  9;  Siegel  v. 
United  Electric  Heating  Go.  (1906)  143 
Mich.  484,  106  N.  W.  1127;  Jacolsen 
V.  Minneapolis  (1911)  115  Minn.  397, 
132  N.  W.  341;  Cunningham  v.  Chi- 
cago, B.  &  Q.  R.  Co.  (1911)  156  Mo. 
App.  617,  137  S.  W.  600;  Therriault 
V.  England  (1911)  43  Mont.  376,  116 
Pac.  581 ;  Tompkins  v.  Marine  Engine 
&  Mach.  Co.  1904)  70  N.  J.  L.  330, 
58  Atl.  393 ;  Rhohovslcy  v.  2Vew  Jersey 
Worsted  Spinning  Co.  (1908)  76  N.  J. 
L.  542,  70  Atl.  170;  McDonald  v.  Triest 
(1907)  119  App.  Div.  75,  103  N.  Y. 
Supp.  1041 ;  Masterson  v.  ffamquit  Wor- 
sted lifills  (1910)  32  R.  I.  5,  78  Atl. 
258:  yorton  Goal  Co.  v.  Hanks  (1908) 
108  Va.  521,  62  S.  E.  335;  Cabin  Branch 
Min.  Co.  V.  Hutchinson  (1911)  112  Va. 
37.  70  S.  E.  480 ;  'Nordstrom  v.  Spokane 
&  I.  E.  R.  Go.  (1909)  55  Wash.  521,  25 
L.R.A.  ry.S.)  364,  104  Pac.  809:  Gay  v. 
Southern  R.  Co.  (1903)  101  Va.  466, 
44  S.  E.  707  (danger  could  not  have 
been   anticipated). 

The  master  may  not  wilfully  expose 


his  servant  to  danger  of  loss  or  injury 
in  the  course  of  his  employment,  the 
risk  of  which  is  known  to  him,  but 
notice  of  which  is  wrongfully  witheld. 
Guirney  v.  St.  Paul,  M.  &  M.  R.  Co. 
(1890)  43  Minn.  496,  19  Am.  St.  Rep. 
256,  46  N.  W.  78;  Kliegel  v.  Aitken 
(1896)  94  Wis.  432,  35  L.R.A.  249,  5» 
Am.  St.  Rep.  900,  69  N.  W.  67  (servant 
exposed  to  infectious  disease)  ;  Hysell 
V.  Swift  (1899)  78  Mo.  App.  39  (serv- 
ant injured  owing  to  his  ignorance  of 
the  fact  that  decayed  flesh  produce* 
poisonous  bacteria  which  may  destroy 
the  sight  if  brought  into  contact  with 
the  eye). 

It  is  a,  master's  duty  to  send  his 
servants,  without  notice  into  a  place 
which  he  knows  to  be  dangerous.  Clark 
V.  Listen  (1894)  54  111.  App.  578;  Lor- 
entz  v.  Roiinson  (1883)  61  Md.  64; 
Consolidated  Coal  Go.  v.  Gruber  (1900) 
188  111.  584,  59  N.  E.  254,  affirming  91 
111.  App.   15. 

A  complaint  is  not  demurrable  which 
alleges  in  substance  that  the  master, 
knowing  that  the  place  of  work  to 
which  he  assigned  the  servant,  or  an 
appliance  which  he  was  ordered  to  use, 
was  dangerous,  did  not  instruct  him  as 
to  its  condition.  Paolo  v.  Hunter 
(1896)  3  App.  Div.  528,  38  N.  Y.  Supp. 
356;  Ellis  v.  Northern  P.  R.  Co.  (1900) 
103  Fed.  416.  Where  plaintiff,  an  in- 
experienced workman,  was  injured 
while  removing  shavings  from  beneath 
a  planer,  evidence  that  the  blower  pipe 
intended  to  remove  the  shavings  was 
defective,  and  that  defendant  had 
knowledge  thereof,  was  admissible,  since 
it  tended  to  show  conditions  likely  to 
lead  the  plaintiff  to  put  himself  in  a 
position  in  which  he  would  be  likely  to 
suffer  injury,  and  a  resultant  duty  on 
the  defendant's  part  to  warn  him 
against  the  danger  incident  to  clearing 
the  blower  pipe. 

On  the  other  hand,  it  is  error  to  leave 
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One  particular  application  of  the  general  principle  under  its  nega- 
tive aspect  merits  special  notice  in  the  present  connection;  viz.,  the 
nonliability  of  the  master  for  injuries  caused  by  conditions  which  he 
-was  not  bound  to  foresee  or  anticipate.^  No  right  of  action  is  estab- 
lished where,  taking  into  consideration  the  nature  of  the  work  as- 
signed to  the  servant,  the  master  had  no  reason  to  expect  the  contin- 
gency of  the  servant's  placing  himself  in  such  a  position  as  to  incur 
the  danger  with  regard  to  which  it  is  alleged  that  he  should  have 
been  instructed.'    l^or  is  he  guilty  of  negligence  in  failing  to  warn  a 


it  to  the  jury  to  say  whether  a  master 
should  have  ■warned  his  servants  how 
to  handle  heavy  locomotive  wheels  with- 
out danger,  where  no  evidence  has 
been  offered  tending  to  show  that  any 
such  method  was  either  known  to  him, 
or  generally  known  and  practised  by 
other  employers.  Richmond  Locomo- 
tive &  Mach.  Works  v.  Ford  (1897)  94 
Va.  627,  27  S.  E.  509. 

In  Melchert  v.  Smith  Brewing  Co. 
(1891)  140  Pa.  448,  21  Atl.  755,  the 
plaintiff's  proposition  was  that  the  dan- 
ger of  explosion  was  an  actual,  latent 
danger  wliich  was  known  to  the  defend- 
ant, or  ought  to  have  been  known,  and 
therefore  it  was  the  duty  of  the  de- 
fendant to  warn  the  plaintiff  of  this 
latent  danger,  and  for  not  doing  this 
the  defendant  was  negligent.  The 
court  said:  "It  will  be  seen  at  once, 
from  the  above  review  of  the  testimony, 
that  the  plaintiff  entirely  failed  to  show 
any  knowledge  by  the  defendant  of  this 
alleged  danger,  since  the  fact  of  the 
explosions  was  not  communicated  by 
either  of  the  witnesses  who  say  they 
had  knowledge,  and  all  the  other  testi- 
mony proves  there  was  no  such  danger, 
because  there  never  were  such  explo- 
sions. The  learned  court  below  could 
not  possibly  commit  that  question  to 
the  jury  upon  such  a  state  of  testi- 
mony." 

2  1V.  B.  Conkey  Co.  v.  Larsen  (1910) 
173  Ind.  585,  29  L.R.A.(N.S.)  116,  91 
N.  E.  163;  Buston  v.  Harvard  Brewing 
Co.  (1903)  183  Mass.  438,  67  N.  E. 
356;  Arkland  v.  Taier-Prang  Art  Co. 
(1903)  184  Mass.  243,  68  N.  E.  219; 
Powers  V.  Wyman  &  G.  Co.  (1908)  199 
Mass.  591,  85  N.  E.  845;  TiMnminello  v. 
Fore  River  SMp  Building  Co.  (1910) 
206  Mass.  311,  92  N.  E.  449;  Kopf  v. 
Monroe  Htone  Co.  (1903)  133  Mich.  286, 
S5    N.    W.    72;    Sommers   v.    Standard 


Min.  Co.  (1906)  146  Mich.  Ill,  109  N. 
W.  30 ;  Frank  v.  J.  E.  Evans  City  Steam 
Laundry  Co.  (1903)  70  Neb.  75,  96  N. 
W.  1053;  Lord  v.  Boston  &  M.  R. 
Go.  (1906)  74  N.  H.  39,  65  Atl.  Ill; 
Diehl  V.  Standard  Oil  Go.  (1904)  70 
N.  J.  L.  424,  57  Atl.  131;  Impellizzieri 
V.  Granford  (191o)  141  App.  Div.  755, 
126  N.  Y.  Supp.  644;  Bannon  v.  Xew 
York  C.  &  n.  R.  R.  Go.  (1906)  112 
App.  Div.  552,  98  N.  Y.  Supp.  770;  De- 
cora V.  American  Carbide  Go.  (1909) 
136  App.  Div.  52,  120  N.  Y.  Supp.  655; 
Dia-mond  Rubier  Co.  v.  McGlurg  (1904) 
26  Ohio  C.  C.  481;  Wagner  v.  H.  W. 
Jayne  Chemical  Co.  (1892)  147  Pa.  475, 
30  Am.  St.  Rep.  745,  23  Atl.  772;  Ash 
V.  Verlenden  Bros.  (1893)  154  Pa.  247, 
26  Atl.  374;  San  Antonio  Sewer  Pipe 
Co.  V.  tfoll  (1904)  37  Tex.  Civ.  App. 
269,  83  S.  W.  900;  Rahles  v.  J.  Thomp- 
son &  Sons  Mfg.  Go.  (1908)  137  Wis. 
506,  515,  23  L.R.A.(N.S.)  296,  118  N. 
W.  350,  119  N.  W.  289;  Glensky  v. 
Kimberly  &  C.  Co.  (1909)  140  Wis.  52, 
121  N.  W.  893;  Poneh  v.  Union  P.  R. 
Co.  (1910)  83  Kan.  226,  109  Pac.  771 
(chips  flying  from  steel  rail  that  was 
being  cut)  ;  Moran  v.  Mulligan  (1905) 
110  App.  Div.  208,  97  N.  Y.  Supp.  7 
(no  other  similar  accident  had  ever  oc- 
curred) ;  Pullman  Go.  v.  Caviness 
(1909)  53  Tex.  Civ.  App.  540,  116  S. 
W.  410  (explosion  of  bedbug  powder  in 
sleeping  car  berth  by  accidental  igniting 
of  match ) . 

The  proprietor  of  a  factory  is  not 
bound,  in  the  discharge  of  its  duty  to 
its  employees,  to  instruct  an  ordinary 
employee  in  regard  to  her  conduct  in 
so  unexpected  an  emergency  as  the  dis- 
covery of  a  fire.  Gilmore  v.  Mittin- 
eague  Paper  Co.  (1897)  169  Mass.  471, 
48  N.  E.  623. 

3  In  Neff  V.  Broom  (1883)  70  Ga.  256, 
an  omission  to  instruct  was  held  not  to 
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servant  of  a  special  danger  which  could  not  have  arisen  without  negli- 
gence on  the  part  of  the  plaintiff's  fellow  servants.* 

1143.  [237]  No  duty  of  instruction  predicable  where  the  danger 
in  question  was  actually  known  to  the  servant. — The  second  fact 
which,  as  stated  in  §  1141,  antej  must  be  established  in  order  to  justi- 
fy the  conclusion  that  the  master  was  negligent,  is  that  the  dangers' 
with  regard  to  which  there  is  alleged  to  have  been  a  duty  of  instruc- 
tion were  not  known,  either  actually  or  constructively,  to  the  sers'ant. 
The  absence  of  any  obligation  to  instruct  a  servant  who  is  proved  by 
direct  evidence  actually  to  have  had  as  complete  knowledge  of  the 
danger  and  of  the  appropriate  means  of  avoiding  it  as  the  master 
could  have  imparted  to  him  is  too  obvious  to  admit  of  controversy. 
Manifestly  it  cannot  be  "the  duty  of  the  master  to  admonish  his  serv- 
ant to  be  careful,  when  the  servant  well  knows  his  danger  and  the 
importance  of  using  care  to  avoid  it.  It  is  the  duty  of  the  servant  to 
exercise  care  proportionate  to  the  danger  of  his  situation  as  he  under- 
stands it,  and  if  he  fails  to  do  so  the  fault  is  his,  and  not  his  mas- 
ter's." 1 

[Some  cases  lay  down  the  general  rule  that  there  is  no  duty  im- 

be   culpable  where   the   defendants   had  necessity   for,   nor    expectation    of,    her 

employed  women  to  work  at  one  end  of  going  near  the  danger;    that  the  acci- 

a  room  72  feet  in  length,  to  wrap  soap  dent    occurred    out    of    the   accustomed 

in  papers  which  were  brought  to  them,  hours  for  work;  that  those  whose  duty 

and  one  of  the  women,  returning  out  of  it  was  to  furnish  her  with  the  paper,  of 

working   hours,   had  gone  to  the  back  which   she   was   in   search,   were   away, 

part  of  the  room  to  get  some  paper,  and  and  their  absence  known  to  her;   that 

there  fallen  into  a  reservoir  of  lye.    The  she   chose  to  wait  upon  herself  rather 

court  expressed  its  agreement  with  the  than  be  delayed;    that   she  voluntarily 

position    of    defendants'    counsel    that  went   into   this   unlighted   part    of    the 

negligence    could   not  he   predicated   of  room,   and,  by  her  own  negligence,  oc- 

the  mere  omission  to  inclose  the  reser-  casioned  her  injuries;  that  she  was  paid 

voir,  but  said  that  this  contention  did  by  the  quantity  of  work  she  did,  and, 

not  exactly  meet  the  complaint,  which  being  unwilling  to  await  the  return  of 

charged  that  defendants  were  negligent  her  coemployees,  sought  to  perform,  not 

in  keeping  the  reservoir  in  a  part  of  the  only  her  own,  but  their  duties." 

room  too  dark  for  the  plaintiff  to  dis-  *  See  §  1145,  note  5,  post. 

cover  it  herself,  and  in  failing  to  notify  l  Ciriack    v.    Merchants'    Woolen    Co. 

her   of   its   existence.     The   liability   of  (1890)   151  Mass.  152,  6  L.R.A.  733,  21 

the    defendants    from    this    standpoint  Am.  St.  Rep.  438,  23  N.  W.  829. 

was  then  discussed  as  follows :  "We  rec-  Failure  of  a  corporation  to  give  warn- 

ognize   their   obligation  to   provide   her  ing  to  the  master  machinist  employed 

with  a  perfectly  safe  place  for  the  per-  in  its  establishment  that  there  was  dan- 

formanee  of  the  duties  in  which  she  was  ger    that    the    wall  '  or    walls    of    the 

engaged;    and   if,   for   any   proper   pur-  gas    room    would   fall   in    case   fire   oc- 

pose,   she  was   expected   or  required  to  curred,  where  he  was  not  ignorant  of 

expose  herself  to  the  danger  of  falling  the  danger  or  of  the  causes  which  pro- 

into  their  reservoir,  it  was  their  duty  duced  it,   does  not  make   it   criminally 

to  have  notified  her  of  its  existence  that  liable  for  his  death,  caused  by  the  fall 

she  might  have  guarded  against  it.     It  of  such  walls,  while  breaking  down  the 

is  shown  by  the  proof,  beyond  question,  door  of  the  gas  room   during  the  fire, 

as  it  looks  to  us,  that  there  was  neither  under    instructions    from    the    superin- 
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posed  upon  the  master  to  warn  a  servant  where  the  latter's  knowledge 
is  equal  to  or  greater  than  that  of  the  master.^"'] 

tendent.       Allen    v.     Augusta    Factory  River  Teleph.  Co.   (1908)   124  App.  Div. 

(1888)    82  Ga.  76,  8  S.  E.  68.  106,  108  N.  Y.  Supp.  189;  EUer  v.  Hot 

See  also,  to  the  same  effect.  King  v.  Springs  Barytes  Co.    (1902)    131  N.  C. 

Morgan    (1901)    48   C.    C.   A.   507,    109  595,  42  S.  E.  986;   Mathis  v.  Magnolia 

Fed.   446 ;   Ueffner  v.   Sprague  Electric  Mfg.  Co.  ( 1906 )   140  N.  C.  530,  53  S.  E. 

Go.   (1910)    101  C.  C.  A.  Ill,  177  Fed.  349;    Latimer   v.    General   Electric    Go. 

897;  The  P.  P.  Miller   (1910)   180  Fed.  (1908)    81  S.  C.  374,  62  S.  E.  438;  La- 

288;  Essen  v.  Philadelphia   (1910)    105  donia   Cotton  Oil   Co.  v.   Sliaw    (1901) 

C.   C.   A.   648,   183   Fed.   414,   affirming  27   Tex.   Civ.   App.   65,   65   S.   W.   693; 

(1910)     175     Fed.     522;     Richards    v.  Dallas  Oil  &  Ref.  Co.  v.  Carter   (1911) 

Sloss-Sheffield  Steel  &  I.  Co.   (1906)   146  —  Tex.  Civ.  App.  — ,  134  S.  W.  418; 

Ala.  254,  41  So.  288;  Arkadelphi<i  hum-  Snyder     v.     Lamb-Davis     Lumber     Co. 

her  Co.  v.  Bethea   (1892)    57  Ark.  76,  (1911)    64   Wash.   587,    117   Pac.   399; 

20  S.  W.   808;    Crovm   Cotton  Mills  v.  Sanson   v.    Superior   Mfg.    Co.    (1908) 

MeNally   (1907)    127  Ga.  404,  56  S.  E.  136  Wis.  617,  118  N.  W.  180. 

452 ;   Ashcraft  v.  Roberts  cC-  8.  Constr.  A  master  is  not  liable  for  failure  to 

Go.    (1910)    155  111.  App.  88;   Republic  warn  his  servant  that  handling  timber 

Iron  <t  Steel   Co.  v.   Ohler    (1903)    161  treated  vpith  creosote  vifill  cause  burns 

Ind.  393,  68  N.  E.  901;  Vigo  Cooperage  and    blisters,    if    the    servant    already 

Co.   V.   Kennedy    (1908)    42   Ind.   App.  knows  that  fact.     Pinkley  v.  Chicago  & 

433,   85   N.   E.  986;    Hathaway  v.  Illi-  E.   I.   R.    Go.    (1910)    246   111.   370,    35 

nois  C.  R.  Co.   (1894)   92  Iowa,  337,  60  L.R.A.(X.S.)   679,  92  N.  E.  896. 

N.  W.  651;  Yeager  v.  Burlington,  C.  R.  If  the  servant  acquires  the  knowledge 

&  N.  R.  Co.  (1894)  93  Iowa,  1,  61  N.  W.  from  other  sources  it  is  sufficient.    Chi- 

215 ;    Lewis   v.    Cherokee   £   P.   Goal  &  cago  Hardware  Co.  v.  Matthews   ( 1905 ) 

Min.  Co.   (1911)   84  Kan.  333,  113  Pac.  124  111.  App.   89. 

1045;  Goodnow  v.  Walpole  Emery  Mills  The  rules  requiring  the  giving  of  sig- 

(1888)    146  Mass.  261,   15  N.   E.   576;  nals  when  any  break  or  obstruction  in 

Perry  v.  Old  Colony  R.  Co.   (1895)   164  the   track    is    discovered   do   not   apply 

Mass.  296,  41  N.  E.  289;  Benee  v.  New  where    employees    knowingly    start    out 

York,   N.  H.   &  H.  R.   Co.    (1902)    181  to  repair  or  attend  to  the  very  defect 

Mass.  221,  63  N.  E.  417 ;  Daniels  v.  New  in    question,    and    know    its    location. 

England   Cotton   Yam   Go.    (1905)    188  Kath  x.  ^Yisconsin  C.  R.  Go.  (1904)  121 

Mass.  260,  74  N.  E.  332;  Lanoue  v.  Nel-  Wis.  503,  99  N.  W.  217. 

son    (1909)    202   Mass.    554,    89   N.    E.  That  one  gains  his  knowledge  of  the 

95;   Healy  v.   Gilchrist  Go.    (1910)   205  process  and  dangers  of  blasting  merely 

Mass.  393,  91  N.  E.  389;  Grebenstein  v.  by  working  at  such  trade  rather  than 

Stone  d   W.  Engineering  Corp.    (1910)  by  instruction  does  not  entitle  him  to 

205  Mass.  431,  91  N.  E.  411;  Foley  v.  avoid    the   obligations    imposed   by    the 

Chicago    <t    N.    W.    R.    Co.    (1882)    48  doctrine    of    assumption    of    risk    with 

Mich.  622,  42  Am.  Rep.  481,  12  N.  W.  respect  to  dangers  arising  from  the  use 

879;   Gehl  v.  Pittsburg  Coal  Co.   (1910)  of  steel  tools  in  loading  blasts.    Brotzki 

163  Jlich.  285,  128  N.  W.  209;   Neifert  v.    Wisconsin    Granite    Co.    (1910)    142 

V.    Metier    (1911)     165    Mich.   354,    130  Wis.  380,  27  L.R.A.(N.S.)    982,  125  N. 

N.  W.  630;  Junior  v.  Missouri  Electric  \\,  916. 

Ught  &  P.  Go.    (1895)    127  Mo.  79,  29  See    note    to    Anderson    v.    Columbia 

S.  W.  988;  Stegmann  v.  Gerber   (1909)  improv.   Co.   2   L.R.A.(X.S.)    840. 

146   Mo.    App.    104,    123    S.    W.    1041;  l&  Cripple  Creek  Sampling  &  Ore  Co. 

Hirsch     v.     Preund    Bros.     Bread     Co.  y,  Souza    (1906)    37  Colo.  393,  86  Pac. 

(1910)    150   Mo.   App.   162,   129   S.   W.  1005;  Denrer  &  R.  G.  R.  Co.  v.  Sporle- 

1060;   Mitchell  v.  Boston  &  M.  Gonsol.  der    (1907)    39   Colo.   142,   89  Pac.   55; 

Copper  £  S.  Min.  Co.   (1908)    37  Mont.  American  Bridge  Go.  v.  Valente   (1909) 

575    97  Pac.  1033;  Fontaine  t.  Johnson  —  Del.  — ,   73   Atl.   400;    Cartledge  v. 

Lumber   Co.    (1911)    76   N.   H.   163,   80  Pierpont  Mfg.  Co.    (1904)    120  Ga.  221, 

Atl.  338;   Carron  v.  Standard  Refriger-  47    S.   E.   586;    Crown    Cotton   Mills  v. 

ator  Co.   (1907)   122  App.  Div.  296,  106  McXally    (1905)    123   Ga.   35,   51   S.   E. 

N.    Y.    Supp.   723;    LaDuke  v.   Hudson  13;     Heusner    Baking    Go.    v.    Trakal 
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It  will  be  shown  in  a  later  chapter  (chapter  lxx.)  that,  according 
to  many  of  the  authorities,  the  servant,  for  the  purpose  of  neg- 
ativing his  assumption  of  the  risk  and  his  contributory  negligence, 
must  always  allege  his  ignorance  of  that  risk.  The  analogue  of  this 
doctrine  in  the  present  connection  is  that  a  servant  who  relies  on  a 
breach  of  the  duty  of  instruction  must  introduce  a  specific  averment 
that  he  did  not  know  of  the  danger  from  which  his  injury  resulted.^ 
But  the  rule  of  pleading  would  doubtless  be  less  strict  in  some  juris- 
dictions.   See  the  chapter  just  referred  to. 

The  possession  of  the  knowledge  which  will  negative  the  existence 
of  the  duty  of  instruction  may  be  inferred  from  the  testimony  of  the 
plaintiff  himself,*  or  from  specific  testimony  which  establishes  beyond 


(1903)  :07  111.  App.  327,  affirmed  in 
(1903)  204  111.  179,  68  N.  E.  399; 
Reynolds  v.  Grace  (1904)  115  111.  App. 
473;  John  Mohr  &  Sons  v.  Martemcz 
(1908)  139  111.  App.  173,  judgment  af- 
firmed (1908)  236  111.  143,  86  N.  E. 
202;  Adam  Schillo  Lumber  Co.  v.  Bem- 
hen  (1908)  139  111.  App.  628;  Pinnell  v. 
Cutsinger  (1909)  44  Ind.  App.  419,  89 
N.  E.  493;  Durm  v.  Great  Lakes  Dredge 
&  Dock  Co.  (1910)  161  Mich.  551,  126 
N.  W.  833;  Clark  v.  Missouri,  K.  &  T. 
R.  Co.  (1903)  179  Mo.  66,  77  S.  W. 
882;  Gaudette  v.  Boston  &  M.  R.  Go. 
(1906)  74  N.  H.  597,  64  Atl.  667; 
Ahem  v.  Amoskeag  Mfg.  Co.  (1908) 
75  N.  H.  99,  21  L.E.A.(N.S.)  89,  71 
Atl.    213;     Stolarz    v.    Algonquin,    Co. 

(1908)  77  N.  J.  L.  147,  71  Atl.  57; 
Dillon  V.  National  Coal  Tar  Co.  (1905) 
181  N.  Y.  215,  73  N.  E.  978;  Decora 
V.  American  Carbide  Co.  (1909)  136 
App.  Div.  52,  120  N.  Y.  Supp.  655; 
Brownwood    Oil    Mill    v.     Stubblefield 

(1909)  53  Tex.  Civ.  App.  165,  115  S.  W. 
626;  A.  H.  Jacoby  Co.  v.  Willimns 
(1909)   110  Va.  55,  65  S.  E.  491. 

S^Brainard  v.  Van  Dyke  (1899)  71 
Vt.  359,  45  Atl.  758. 

3  A  court  may  declare,  as  a  matter  of 
law,  that  there  has  been  no  breach  of 
the  duty  to  instruct  a  boy  of  twelve 
and  a  half  years  as  to  the  danger  of 
coming  into  contact  with  uncovered 
cogs,  where  he  testifies  on  cross-exam- 
ination that  he  knew  if  anyone  got  his 
fingers  between  the  cogs  his  fingers 
would  be  smashed,  and  that  he  knew 
enough  to  keep  away  from  the  cogs 
when  they  were  in  motion.  Borck  v. 
Michigan  Bolt  &  Nut  Works  (1890) 
111  Mich.  129,  69  N.  W.  254. 


Where  a  servant  injured  by  having 
her  hand  caught  while  operating  a  man- 
gle testifies  that  she  was  doing  the  work 
in  a  proper  manner  at  the  time  of  the 
injury,  and  that  she  knew  that  she 
would  be  injured  if  her  fingers  were 
caught,  it  is  error  to  submit  the  issue 
of  the  failure  of  the  master  to  instruct 
the  servant.  Groth  v.  Thom,ann  (1901) 
110  Wis.  488,  86  N.  W.  178. 

Where  the  only  evidence  in  the  case, 
including  that  of  the  plaintiff  himself, 
is  to  the  effect  that  he  had  complete 
knowledge  of  the  danger  which  caused 
his  injury,  it  is  the  duty  of  the  court 
to  direct  the  jury  to  return  a  verdict 
for  the  defendant;  and  a  charge  setting 
forth  the  character  of  the  obligation  of 
the  master  to  instruct  the  plaintiff  is 
erroneous  and  misleading,  inasmuch  as 
it  has  no  relevancy  to  the  facts  of  the 
case.  Cincinnati,  N.  0.  &  T.  P.  R.  Co. 
V.  Mealer  (1892)  1  C.  C.  A.  633,  6  U.  S. 
App.  86,  50  Fed.  725. 

A  verdict  is  rightly  directed  for  the 
defendant  in  an  action  in  which  the 
servant  seeks  to  recover  on  the  ground 
that  he,  being  immature  and  inexperi- 
enced, was  sent  by  his  master  into  dan- 
ger the  full  extent  of  which  he  did  not 
comprehend,  where  it  appears  from  his 
own  testimony  that  he  was  over  twenty 
years  of  age,  that  he  was  not  wanting 
in  the  average  intelligence  of  his  age, 
that  his  duties  were  explained  to  him 
when  he  entered  on  his  employment, 
and  that  he  understood  the  very  danger 
into  which  he  fell  (an  unblocked  frog), 
and  had  in  mind  the  purpose  to  avoid 
it.  McGinnis  v.  Canada  Southern 
Bridge  Co.  (1882)  49  Mich.  466,  13  X. 
W.  819. 
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all  reasonable  doubt  that  he  had  received  adequate  information  as  to 
the  danger  from  a  notification  proceeding  directly  from  the  master 
himself,*  or  from  some  extrinsic  source.* 


A  charge  which  leaves  to  the  jury  to 
say  whether,  as  a  matter  of  fact,  the 
plaintiff  knew  what,  according  to  his 
own  testimony  he  did  know,  and  wheth- 
er he  could  appreciate  a  danger  which 
he  was  just  as  much  bound  to  appreci- 
ate as  the  defendant  was, — here  the  lia- 
bility of  a  stool  to  slip  on  a  greasy 
floor, — and  thus  impliedly  authorizes  a 
finding  that  the  defendant  was  guilty 
of  an  omission  of  duty  in  failing  to 
warn  the  plaintiff  as  to  the  danger,  is 
erroneous  and  a  ground  for  ordering 
a  new  trial,  even  though  the  court  may 
also  have  charged  the  jury  that  it  was 
unnecessary  to  instruct  the  plaintiff  if 
he  knew  tlie  conditions  and  the  danger 
which  was  likely  to  result  therefrom. 
Eoehler  v.  Syracuse  Specialty  Mfg.  Go. 
(1896)  12  App.  Div.  50,  42  N.  Y.  Supp. 
182,  1105.  See  also  Roth  v.  'Northern 
P.  Lumbering  Co.  (1889)  18  Or.  205, 
22  Pac.  842 ;  Missouri  P.  R.  Co.  v.  CaU- 
hreath  (1886)  66  Tex.  526,  1  S.  W. 
022;  Mannion  v.  Hagan  (1896)  9  App. 
Div.  98,  41  N.  Y.  Supp.  86;  Galveston, 
E.  &  S.  A.  R.  Go.  V.  Garrett  (1889)  73 
Tex.  262,  15  Am.  St.  Rep.  781,  13  S.  W. 
62-;  Wolski  v.  Knapp-Stout  &  Co.  Co. 
(1895)  90  Wis.  178,  63  N.  W.  87; 
Ogley  v.  Miles  (1893)  139  N.  Y.  458, 
34  N.  E.  1059;  American  Strawioard 
Co.  V.  Foust  (1895)  12  Ind.  App.  421, 
39  N.  E.  891 ;  VerdelU  v.  Gray's  Harbor 
Commercial  Co.  (1897)  115  Cal.  517, 
47  Pac.  364. 

^  Davis  V.  Port  Huron  Engine  <£- 
Thresher  Co.  (1901)  126  Mich.  429,  85 
N.  W.  1125  (no  recovery  where  plain- 
tiff's decedent  came  into  contact  with 
a  live  electric  wire,  of  the  dangerous 
character  of  which  he  had  been  in- 
formed) ;  Simmons  v.  Chicago  &  T.  R. 
Go.  (1884)  110  111.  340  (servant  had 
been  cautioned  as  to  the  danger  that  a 
bank  which  he  was  excavating  might 
fall);  Canticell  v.  Brennan  (1900)  125 
Mich.  349,  84  N.  W.  299  (servant  had 
been  instructed  as  to  the  method  of 
applying  a  compound  to  a  belt  when- 
ever it  slipped;  and  while  he  was  in 
the  performance  of  this  duty  the  com- 
pound broke,  and  he  was  caught  on  the 
belt  and  pulley). 

A  motorman  of  an  electric  car, 
M.  &  S.  Vol.  III.— 190. 


twenty-four  years  of  age,  and  of  ordi- 
nary intelligence,  after  being  instructed 
for  eight  days  in  his  duties,  and  told 
that  it  is  a  motorman's  duty  to  clean 
the  "commutator"  at  the  end  of  every 
alternate  trip  of  his  car,  and  seeing  it 
cleaned  on  at  least  two  occasions,  as- 
sumes the  risk  of  cleaning  such  com- 
mutator. Burnell  v.  West  Side  R.  Go. 
(1894)   87  Wis.  387,  58  N.  W.  772. 

B  "Even  if  a  master  is  ■  negligent  in 
not  giving  his  servant  instructions  and 
cautions  as  to  the  dangers  of  his  em- 
ployment, yet  if  the  servant  receives 
the  same  information  and  cautions 
from  other  sources,  whether  from  other 
persons  or  from  his  own  observation, 
and  is  nevertheless  thereafter  injured, 
the  negligence  of  the  master  is  not  the 
proximate  cause  of  the  injury."  Trun- 
tle  V.  North  Star  Woolen-Mill  Co. 
(1894)  57  Minn.  52,  58  N.  W.  832. 

Compare  also  the  statement  that,  if 
the  servant  had  already  obtained,  at 
the  time  his  injury  was  received,  the 
information  which  it  is  alleged  the  mas- 
ter should  have  given,  it  cannot  be  said 
that  the  injury  was  the  result  of  the 
failure  of  the  master  to  impart  the  in- 
formation. Bessemer  Land  &  Im/prov- 
Go.  V.  Duhose  (1899)  125  Ala.  442,  28 
So.  380  (servant  himself  admitted  that 
he  had  been  told  that  the  mule  which 
kicked  him  was  vicious). 

A  servant  cannot  recover  if  he  has 
been  sufficiently  notified  and  cautioned 
by  a  coservant.  Alabama  C.  Coal  d 
Col-e  Co.  V.  Pitts  (1893)  98  Ala.  285, 
13  So.  135. 

A  servant  cannot  hold  his  master 
liable  for  failing  to  instruct  him  as  to 
the  danger  of  moving  heavy  locomotive 
wheels  by  hand,  where,  before  his  own 
injury  was  received,  he  had  seen  an 
accident  in  which  one  of  the  workmen 
had  very  narrowly  escaped  injury  while 
a  wheel  was  being  moved  in  this  man- 
ner, and  his  own  testimony  is  to  the 
effect,  that  his  fellow  servants  had  told 
him  that  this  method  of  doing  the  work 
was  dangerous,  and  that  this  was  also 
his  own  opinion.  Richmond  Locomotive 
&  Mach.  Works  v.  Ford  (1897)  94  Va. 
627,  27  S.  E.  509. 

The    plaintiff    is    not    entitled    to    a 
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1144.  [238]  No  duty  to  instruct  a  servant  as  to  dangers,  of  which 
knowledge  is  imputable  to  him. — The  juridical  consequences  of  con- 
structive knowledge  being  the  same  as  those  of  actual  knowledge,  it 
follows  that  no  duty  to  instruct  a  servant  can  be  predicated  in  a  case 
in  which  the  instruction  will  not  add  to  the  knowledge  which,  under 
the  circumstances,  is  attributed  to  him.*    In  other  words,  the  master 


charge  that  "the  duty  of  cautioning  a 
boy  of  the  plaintiflf's  age  [fourteen 
years],  and  giving  him  full  notice  of 
the  risks  attending  the  work,  is  a,  re- 
sponsibility from  which  the  company 
cannot  free  itself  by  delegating  it  to  a 
foreman  or  to  a  second  hand."  Such 
an  instruction  would  create  the  erro- 
neous impression  that,  even  if  the 
plaintiflF  had  full  instructions,  it  would 
have  been  of  no  avail,  if  they  proceeded 
from  the  defendant's  foreman  or  sec- 
ond hand.  The  master  cannot  escape 
the  responsibility,  if  there  be  one  upon 
him,  of  notifying  the  servant  of  the 
risks  of  the  work  by  merely  delegating 
it  to  one  of  the  servants,  but  if  the  duty 
thus  delegated  was  performed,  the  serv- 
ant had  all  the  notice  requisite  for  his 
safety.  Sullivan  v.  India  Mfg.  Go. 
(1873)  113  Mass.  396.  The  following 
charge  has  been  held  correct:  "If  the 
plaintiff  [servant]  had  such  instruc- 
tion, caution,  information,  or  knowledge 
as  would  enable  him,  with  a  reasonable 
exercise  of  care  on  his  part,  to  do  his 
work  with  safety  to  himself,  the  defend- 
ant was  not  liable,  and  that  it  made  no 
difference  whether  he  derived  it  [such 
knowledge]  from  the  defendant's  offi- 
cers, from  a  second  hand  in  another 
part  of  the  room,  from  a  stranger,  or 
from  his  own  perceptions  and  intelli- 
gence." Ibid,  (minor  servant  was  in- 
jured here.) 

In  Tagg  v.  McGeorge  (1893)  155  Pa. 
368,  35  Am.  St.  Rep.  889,  26  Atl.  671, 
plaintiff  requested  the  court  to  charge 
that,  if  the  jury  found  the  boy  to  be 
young  and  inexperienced,  it  was  the 
duty  of  defendants  to  explain  to  him 
the  danger.  The  answer  was :  "I  af- 
firm that  point,  .  .  .  also,  with  the 
qualification,  perhaps,  that,  if  he  had 
that  experience  from  any  other  source, 
then  it  would  not  be  necessary."  In 
the  general  charge  the  court,  explicitly 
instructed  the  jury  that,  if  the  boy  had 
knowledge  of  the  dangerous  character 
of  the  machine  by  information  from 
others   or   by  experience,  he   could   not 


recover.  Held,  that  the  use  of  the  word 
"perhaps"  was  not,  under  the  circum- 
stances, sufficient  ground  for  reversing 
the  judgment  in  favor  of  the  plaintiff. 

In  Martin  v.  Jerry  Madden  Shingle 
Co.  (1911)  —  Mich.  — ,  130  N.  W.  614, 
it  was  held  that  a  servant  was  bound 
to  heed  a  warning  of  danger  from  an- 
other servant,  regardless  of  the  rank 
or  experience  of  that  servant. 

Other  cases  recognizing  the  doctrine 
that  the  disability  of  the  servant  to  re- 
cover on  the  ground  of  his  previous  ac- 
quaintance with  the  conditions  is  alto- 
gether independent  of  the  source  from 
which  he  has  derived  his  information 
are:  Dovmey  v.  Sawyer  (1892)  157 
Mass.  418,  32  N.  E.  654  (citing  Pratt 
V.  Prouty  (1891)  153  Mass.  333,  26  N. 
B.  1002;  De  Sauza  v.  Stafford  Mills 
(1892)  155  Mass.  476,  30  N.  E.  81); 
Emma  Cotton  Seed  Oil  Co.  v.  Sale 
(1892)   56  Ark.  232,  19  S.  W.  600. 

The  principle  of  the  above  cited  cases 
seems  hardly  reconcilable  with  a  recent 
ruling  that,  where  a  switchman  was  in- 
jured while  endeavoring  to  couple  cars 
in  defendant's  yard  in  the  nighttime, 
by  stumbling  over  a  ground  switch,  it 
was  error  to  permit  plaintiff  to  testify 
that  he  had  been  warned  by  a  certain 
person  as  to  ground  switches  in  the 
yard,  but  not  warned  as  to  the  special 
switch.  The  reason  assigned  was  that 
it  was  not  shown  that  the  person  warn- 
ing him  was  an  officer  or  agent  of  de- 
fendant, whose  duty  it  was  to  give  such 
warning.  Galveston,  H.  d  S.  A.  R.  Go. 
V.  English  (1900)  —  Tex.  Civ.  App.  — , 
59  S.  W.  626,  rehearing  denied  in  59 
S.  W.  912.     See  also  §  1161,  post. 

1  Republic  Iron  &  Steel  Co.  v.  Wil- 
liams (1910)  168  Ala.  612,  53  So.  76; 
Pembroke  v.  Cambridge  Eleotrio  Light 
Co.  (1908)  197  Mass.  477,  84  N.  E.  331; 
Rooney  v.  SevMll  &  D.  Cordage  Co. 
(1894)    161  Mass.   153,   36  N.  E.   789. 

"Not  only  must  he  (the  master)  pro- 
vide suitable  implements  and  means 
with  which  to  carry  on  the  business 
which  he  sets  them  to  do,  but  lie  must 
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is  not  required  to  point  out  dangers  whieli  are  readily  ascertainable  by 
the  servant  himself  if  he  makes  an  ordinarily  careful  use  of  such 
knowledge,  experience,  and  judgTQent  as  he  possesses.*  The  failure  to 
give  instruction,  therefore,  is  not  culpable  where  the  servant  might, 
by  the  exercise  of  ordinary  care  and  attention,  have  known  of  the  dan- 
ger,^ or,  as  the  rule  is  also  expressed,  where  he  had  all  the  means  nec- 
essary for  ascertaining  the  actual  conditions,  and  there  was  no  con- 
cealed danger  which  could  not  be  discovered.* 


warn  them  of  all  the  dangers  to  which 
they  will  be  exposed  in  the  course  of 
their  employment,  except  those  which 
the  employee  may  be  deemed  to  have 
foreseen  as  necessarily  incidental  to 
the  employment  in  which  he  engages, 
or  which  may  be  open  and  obvious  to  a 
person  of  his  experience  and  under- 
standing." Wagner  v.  H.  W.  Jayne 
Chenvical  Co.  (1892)  147  Pa.  475,  478, 
30  Am.  St.  Eep.  745,  23  Atl.  772. 

Whether  a  master  is  negligent  in  fail- 
ing to  notify  a  servant  of  a  danger  de- 
pends upon  whether  the  peril  involved 
was  "such  as  could  be  seen  and  known 
by  ordinary  care  and  prudence,  .  .  . 
or  such  as  was  obscured  and  could  not 
be  seen  or  appreciated."  Solland  v. 
Tennessee  Coal,  I.  £  R.  Co.  (1890)  91 
Ala.  444,  12  L.R.A.  232,  8  So.  524. 

"In  the  early  cases  the  doctrine  [as  to 
instruction]  was  applied  in  favor  of 
boys.  In  favor  of  adults  it  should  be 
applied  with  great  caution.  Where  the 
elements  of  the  danger  are  obvious  to 
a  person  of  average  intelligence  using 
due  care,  it  would  be  unreasonable  to 
require  an  employer  to  warn  his  em- 
ployee to  avoid  dangers  which  ordinary 
prudence  ought  to  make  him  avoid  with- 
out warning.  The  mere  fact  that  he 
cannot  tell  the  exact  degree  of  the 
danger,  if  the  nature  and  character  of 
it  can  easily  be  seen,  is  not  enough 
to  require  warning  and  instruction  to 
a  man  of  full  age  and  average  intelli- 
gence. Something  may  properly  be  left 
to  the  instinct  of  self-preservation, 
and  to  the  exercise  of  the  ordinary  fac- 
ulties which  every  man  should  uSe 
when  his  safety  is  known  to  be  in- 
volved." Stuart  V.  West  End  Street  R. 
Co.  (1895)  163  Mass.  391,  40  K.  E.  180. 

A  master  is  not  negligent  in  failing 
to  warn  an  employee  of  the  danger  of 
an  explosion  of  a  straight  emery  wheel 
upon  which  he  is  set  to  work,  where 
the  danger  of  explosion  is  so  slight  as 


to  relieve  him  of  the  charge  of  negli- 
gence in  furnishing  such  wheel.  Brands 
V.  St.  Louis  Car  Co.  (1908)  213  Mo. 
698,  18  L.R.A.(N.S.)  701,  112  S.  W. 
511. 

The  master  need  not  call  the  serv- 
ant's attention  to  what  is  obvious  and 
patent.  Ozogar  v.  Pierce,  B.  &  P.  Mfg. 
Co.  (1909)  134  App.  Div.  800,  119  N. 
Y.  Supp.  405. 

*  Chicago  &   A.  R.   Co.   v.  Pettigrew 

(1898)  82  111.  App.  33;  Elkton  Consol. 
Min.  &  Mill.  Co.  v.  Sullivan.  (1907)  41 
Colo.  241,  92  Pac.  679;  Price  v.  Central 
R.  Co.  (1906)  124  6a.  899,  53  S.  E. 
455;  WiUy  v.  Batchelder  (1909)  lOo 
Me.  536,  75  Atl.  47;  Jacolson  v.  Favor 

(1906)  193  Mass.  85,  78  N.  E.  763;. 
Miller  V.  Walsh  (1910)  145  Mo.  App. 
131,  129  S.  W.  458. 

S  Cunningham    v.    Bath   Iron    Worlds 

(1899)  92  Me.  501,  43  Atl.  106;  Hardy 
V.  Chicago,  R.  I.  &  P.  R.  Co.  (1908) 
139  Iowa,  314,  19  L.E.A.(N.S.)  997, 
115  N.  W.  8;  Bryant  x.  Great  Xortheni 
Paper  Co.  (1905)  100  Me.  171,  60  Atl. 
797:    Western   U.  Teleg.  Co.  v.  Burton 

(1909)  53  Tex.  Civ.  App.  378,  115  S. 
W.  364;  MacDonald  v.  Freeman  Mfg. 
Co.  (1910)  160  Mich.  380,  125  N.  W. 
352   (projecting  set  screws). 

iGleason  v.  Smith  (1898)  172  Mass. 
50,  51  Nj  E.  460  (guard  of  molding  ma- 
chine too  narrow).  See  also  Chicago, 
R.  I.  d  P.  R.  Go.  V.  Grubhs  (1911)  97 
Ark.  486,  134  S.  W.  636;  German- 
American     Lumier     Co.     v.     Hannah 

(1910)  60  Fla.  70,  30  L.Il.A.(N.S.)  882, 
53  So.  516;  Jerneoke  v.  Chicago  Consol. 
Traction  Co.  (1909)  150  111.  App.  248: 
Johnson  v.  Klarquist  (1911)  114  Minn. 
165,  130  N.  W.  943;  Omans  v.  Ham- 
mond Packing  Co.  (1910)  151  Mo.  App. 
557,  132  S.  W.  283;  Ihionne  v.  American 
Locomotive  Co.  (1911)  76  X.  H.  17,  78 
Atl.  923;  Masterson  v.  Namquit  Wor- 
sted MUU    (1910)    32  R.  I.  5,  78  At!. 
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The  principle  upon  which  the  absence  of  any  obligation  to  instruct 
is  thus  predicated  is  applicable  whether  the  risk  in  question  arises 


258;  St.  Louis  d  S.  F.  R.  Co.  v.  Brant- 
ley  (1910)   168  Ala.  579,  53  So.  305. 

The  classes  of  danger  which  fall  with- 
in the  scope  of  the  r.ule  thus  laid  down 
are  indicated  by  the  words  and  phrases 
collected   in  the  following  paragraphs : 

Dangers  which  the  servant  "can  at  a 
glance  observe  for  himself."  Simms  v. 
South  Carolina  R.  Co.  (1886)  26  S.  C. 
490,  2  S.  E.  486. 

Elements  of  the  danger  so  obvious  to 
a  careful  person  of  average  intelligence 
that  ordinary  prudence  should  make 
him  avoid  them  without  warning.  Bjh- 
jian  V.  Woonsocket  Rulter  Co.  (1895) 
164  Miss.  214,  41  N.  E.  265. 

Danger  "so  simple  that  it  can  as 
well  be  ascertained  at  a  single  view  as 
at  many."  Hathaway  v.  Michigan  C.  R. 
Co.  (1883)  51  Mich.  253,  47  Am.  Rep. 
569,  16  N.  W.  634. 

Dangers  which  the  servant  "may  see 
and  guard  against  as  well  as  could  the 
master  himself,  if  present,  or  anyone 
else"  deputed  by  him.  Houston  &  T.  C. 
R.  Co.  V.  Strycharslci  (1894)  6  Tex. 
Civ.  App.  555,  26  S.  W.  253,  642. 

Obvious  dangers.  Mississippi  River 
Logging  Co.  v.  Schneider  (1896)  20  C. 
C.  A.  390,  34  U.  S.  App.  743,  74  Fed. 
195;  Morgan  Constr.  Co.  v.  Prank 
(1908)  86  C.  C.  A.  168,  158  Fed.  964; 
The  P.  P.  Miller  (1910)  180  Fed.  288; 
Mugford  v.  Atlantic,  O.  &  P.  Go. 
(1908)  7  Cal.  App.  672,  95  Pac.  674; 
Hoyle  V.  Excelsior  Steam  Laundry  Co. 
(1894)  95  Ga.  34,  21  S.  E.  1001;  Com- 
mercial Chiano  Co.  v.  Neather  (1901) 
114  Ga.  416,  40  S.  E.  299;  Hagins  v. 
Southern  Bell  Teleph.  &  Teleg.  Co. 
(1910)  134  Ga.  641,  68  S.  E.  428;  Elec- 
trical Installation  Co.  v.  Kelly  (1903) 
110  111.  App.  334;  Ruedel  v.  Chicago 
Ornamental  Iron  Co.  (1910)  158  111. 
App.  394;  Bolsem  v.  Iowa  C.  R.  Co. 
(1908)  140  Iowa,  73,  117  N.  W.  1098; 
Ciriack  v.  Merchants'  Woolen  Co. 
(1890)  151  Mass.  152,  6  L.R.A.  733,  21 
Am.  St.  Eep.  438,  23  N.  E.  829;  Brady 
v.  Ludlow  Mfg.  Co.  (1891)  154  Mass. 
468,  28  N.  E.  901;  Connors  v.  Morton 
(1894)  160  Mass.  333,  35  N.  E.  860; 
Rooney  v.  Sewall  dc  D.  Cordage  Co. 
(1894)  161  Mass.  153,  36  N.  E.  789; 
Thompson  v.  Norman  Paper  Co.  ( 1897 ) 
169  Mass.  416,  48  N.  E.  757;  Demers  v. 
Marshall  (1901)   178  Mass.  9,  59  N.  E. 


454;  Alvey  v.  American  Writing  Paper 
Co.  (1903)  184  Mass.  234,  68  N.  E. 
333;  Chislwlm  v.  Donovan  (1905)  188 
Mass.  378,  74  N.  E.  652;  Wolfe  v.  New 
Bedford  Cordage  Co.  (1905)  189  Mass. 
591,  76  N.  E.  222;  Lennon  v.  Goodrich 
a906)  192  Mass.  293,  78  N.  E.  421; 
McMahon  v.  Rice  (1911)  208  Mass. 
597,  95  N.  E.  108;  Findlay  v.  Russel 
Wheel  &  Foundry  Co.  (1896)  108  Mich. 
286,  66  N.  W.  50;  MushAnski  v.  Vincent 
(1903)  135  Mich.  26,  97  N.  W.  43; 
Smdth  V.  Forrester-N  ace  Box  Co. 
(1906)  193  Mo.  715,  92  S.  W.  394; 
Herbert  v.  Mound  City  Boot  d  Shoe  Co. 
(1901)  90  Mo.  App.  305;  Oollim  v. 
Laconia  Car  Co.  (1894)  68  N.  H.  196, 
38  Atl.  1047 ;  Hicks  v.  Glaremont  Paper 
Co.  (1907)  74  N.  H.  154,  65  Atl.  1075; 
Sabere  v.  Benjamin  Atha  dc  Co.  (1907) 
75  N.  J.  L.  307,  68  Atl.  103  (striking 
mass  of  steel  with  hammer)  ;  Bohn  v. 
Ea/oemeyer  (1889)  114  N.  Y.  296,  21 
N.  E.  402;  Costello  v.  Judson  (1880) 
21  Hun,  396;  Gibson  v.  Oregon  Short 
Live  R.  Co.  (1893)  23  Or.  493,  32  Pac. 
295;  Durell  v.  Hartwell  (1904)  26  R.  I. 
125,  58  Atl.  448;  Ferguson  v.  Phosniw 
Cotton  Mills  (1901)  106  Tenn.  236,  61 
S.  W.  53;  American  Locomotive  Co.  v. 
Whitlock  (1909)  109  Va.  239,  63  S.  E. 
991;  Woods  v.  Northern  P.  R.  Go. 
(1905)  36  Wash.  658,  79  Pac.  309; 
O'Dell  V.  Northern  Coast  Timber  Co. 
(1911)  63  Wash.  546,  115  Pac.  1085; 
Haring  v.  Great  Northern  R.  Go. 
(1909)    137   Wis.  367,   139  N.   W.   325. 

Dangers  "obvious  and  apparent." 
Mattson  v.  Chicago,  St.  P.  M.  d  0.  R 
Go.  (1908)  103  Minn.  239,  114  N.  W, 
759. 

Dangers  "obvious  even  to  a  casual 
observer."  Findlay  v.  Russel  Wheel  & 
Foundry  Go.  (1896)  108  Mich.  286,  66 
N.   W.   50. 

Dangers  "obvious  to  anyone  of  ordi- 
nary capacity."  Connolly  v.  Eldredge 
(1894)  160  Mass.  566,  36  N.  E.  469. 
■Dangers  "so  open  and  obvious  as  that 
by  the  exercise  of  care  he  [the  servant] 
would  know  of  them."  Yeager  v.  Bur- 
lington, C.  R.  d  N.  R.  Co.  (1894)  93 
Iowa,  1,  61  N.  W.  215. 

Dangers  readily  discernible  by  the 
use  of  ordinary  care.  Green  v.  Jones 
Bros.  Coal  d  Min.  Co.  (1908)  140  111. 
App.  264. 
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from  the  intrinsic  qualities  of  the  material  substances  by  which  the 
safety  of  the  servant  may  be  affected  while  he  is  engaged  in  the  per- 


"Plain  and  obvious"  dangers.  D>e 
Angela  v.  Boston  Elev.  R.  Co.  (1911) 
209  Mass.  58,  95  N.  E.  102. 

Dangers  "open  and  apparent  to  cas- 
ual observers."  Hogele  v.  Wilson 
(1892)   5  Wash.  160,  31  Pac.  469. 

Dangers  "open  and  obvious  to  the 
senses."  Railsbaok  v.  Wayne  County 
Tump.  Co.  (1894)  10  Ind.  App.  622,  38 
N.  E.  221. 

Dangers  "open  and  visible."  Meehwn 
V.  UolyoTce  Street  R.  Co.  (1904)  186 
Mass.  511,  72  N.  E.  61. 

Dangers  "open  and  obvious."  Wright 
V.  Chicago,  I.  &  L.  R.  Co.  (1911)  47 
Ind.  App.  673,  95  N.  E.  129. 

Dangers  "apparent,  open,  and  visi- 
ble." Alcorn  V.  Chicago,  B.  &  Q.  R.  Co. 
(1910)   158  111.  App.  331. 

Dangers  "plain  and  open  to  observa- 
tion." Dougherty  v.  West  Superior 
Iron  <i  Steel  Co.  (1894)  88  Wis.  343, 
60  N.  E.  274;  Seery  v.  Gulf,  C.  £  8.  F. 
R.  Co.  (1903)  34  Tex.  Civ.  App.  89,  77 
S.  W.  950;  Smyth  v.  Buraess  Sulphite 
Fibre  Co.  (1909)  75  N.  H.  403,  74  Atl. 
870. 

Dangers  "apparent  to  the  observa- 
tion" of  one  employed  as  the  plaintiff 
was.  Hess  v.  Escanaba  Woodenioare 
Co.  (1906)  146  Mich.  566,  109  N.  W. 
1058. 

Dangers  "open  to  the  ordinary  obser- 
vation of  any  person  using  reasonable 
care  and  prudence."  East  Tennessee,  V. 
&  O.  R.  Go.  V.  Turvaville  (1893)  97 
Ala.  122,  12  So.  63. 

Dangers  "open  to  view."  Oavin  v. 
Fall     River     Automatic     Teleph.     Co. 

(1904)  185  Mass.  78,  69  N.  E.  1055. 
"Apparent"  dangers.     Walter  v.  Ear- 

risan  Wire  Co.  (1883)  14  Mo.  App.  592; 
Campiell  v.  Mullen  (1895)  60  111.  App. 
497;     Erickson    v.    Cummer    Mfg.    Co. 

(1905)  140  Mich.  434,  103  N.  W.  828; 
White  V.  Oioosso  Sugar  Co.  (1907)  149 
Mich.  473,  112  N.  W.  1125;  Conner  v. 
Draper  Co.  (1902)  182  Mass.  184,  65 
N.  E.  39;  American  Malting  Go.  v.  Leli- 
velt  (1902)    101  111.  App.  320. 

Dangers  "plainly  apparent."  Illinois 
C.  R.  Go.  V.  Price  (1895)  72  Miss.  862, 
18  So.  415. 

Dangers  "apparent  to  ordinary  ob- 
servation." Kean  v.  Detroit  Capper  dc 
Brass  Rolling  Mills  (1887)  66  Mich. 
277,  11  Am.  St.  Rep.  492,  33  N.  W.  395; 


Valentine  v.  Chicago  City  R.  Co. 
(1906)    127  111.  App.  436. 

Dangers  which  the  servant  could  only 
have  failed  to  know  by  a  want  of  "or- 
dinary care  and  observation."  Camp- 
hell  V.  Mullen   (1895)   60  111.  App.  497. 

Dangers  which  the  servant  can  avoid 
"by  the  exercise  of  ordinary  care."  Al- 
vey  V.  American  Writing  Paper  Co. 
(1903)   184  ilass.  234,  68  N.  E.  333. 

Dangers  "apparent  on  mere  casual 
observation."  Vilas  v.  VanderMlt 
(1897)   20  Misc.  51,  44  N.  Y.  Supp.  267. 

Dangers  "apparent  to  the  servant  and 
within  his  comprehension."  Bahn  v. 
Havemeyer  (1887)  46  Hun,  557,  af- 
firmed in  (1889)  114  N.  Y.  296,  21  N. 
E.  402. 

Dangers  "apparent  from  brief  obser- 
vation and  experience."  De  Souza  v. 
Stafford  Mills  (1892)  155  Mass.  476, 
30  N.  E.  81. 

Manifest  dangers.  Casey  v.  Pennsyl- 
vania Asplialt  Paving  Co.  (1901)  198 
Pa.  348,  47  Atl.  1128;  Ramsey  v.  Tre- 
mont  Lumber  Co.  (1908)  121  La.  506, 
46  So.  608;  Eendrix  v.  Vale  Royal  Mfg. 
Co.    (1910)    134  Ga.  412,  68  S.  E.  483. 

Patent  dangers.  Standard  Oil  Co.  v. 
Filer  (1901)  110  Ky.  209,  61  S.  W.  8; 
Fones  v.  Phillips  (1882)  39  Ark.  17,  43 
Am.  Rep.  264;  Holland  v.  Tennessee 
Goal,  I.  d  R.  Go.  (1890)  91  Ala.  444, 
12  L.R.A.  232,  8  So.  524;  Richards  v. 
Michigan  Pressed  Steel  Co.  (1909)  155 
Mich.  668,  119  N.  W.  1077. 

Dangers  which  are  not  latent.  Cun- 
ningham V.  Ft.  Pitt  Bridge  Works 
(1901)    197  Pa.  625,  47  Atl.  846. 

Dangers  "not  hidden  or  unusual." 
Martin  v.  Royster  Ouano  Go.  (1905) 
72  S.  C.  237,  51  S.  E.  680. 

Dangers  "not  concealed."  Radley  v. 
Shapiro  (1906)  114  App.  Div.  659,  99 
N.  Y.  Supp.   1077. 

The  master  is  not  required,  in  order 
to  relieve  himself  of  liability,  to  show 
that  the  attention  of  the  servant  was 
called  to  the  special  risk  from  which 
an  injury  resulted,  if  the  general  dan- 
gers of  the  situation  were  apparent. 
Goadridge  v.  Washington  Mills  Co. 
(1893)    160   Mass.   234,   35  N.   E.   484. 

Where  employees  of  a  railroad  com- 
pany know  that  the  road  runs  through 
pasture  land,  and  that  the  road  is  not 
fenced,  it  is  not  the  duty  of  the  com- 
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formance  of  his  duties,*  or  those  which  are  due  to  using  or  arranging 
those  substances  in  some  way  which  renders  them  more  than  ordi- 
narily dangerous  for  a  longer  or  shorter  period/  or  those  which  result 
from  the  operation  of  natural  laws  upon  those  substances/  or  those 


pany  to  notify  them  at  what  particular 
place  cattle  may  be  expected  to  be  en- 
countered. Pattern  V.  Central  Iowa  R. 
Go.   (1887)  73  Iowa,  306,  35  N.  W.  149. 

An  employee  in  a  sawmill  is  not  en- 
titled to  notice  when  the  log  carriage 
is  to  start,  when  he  knows  or  ought  to 
know  that  it  starts  as  soon  as  the  hooks 
are  unfastened.  Olsen  v.  North  Pacifio 
Lumler  Go.  (1902)  55  0.  C.  A.  665,  119 
Fed.  77. 

The  master  is  under  no  obligation  to 
warn  a  servant  of  the  danger  of  being 
cut  by  a  descending  knife  which  was  in 
full  view.  Knight  v.  Paducah  Box  d 
Basket  Go.  (1907)  31  Ky.  L.  Rep. 
629,  102  S.  W.  1185. 

Even  a  stupid  servant  need  not  be 
^^■arned  against  the  danger  of  coming 
in  contact  with  knives  revolving  at  the 
rate  of  1,500  times  a  minute.  Ghmiel 
V.  Thorndilce  Co.  (1902)  182  Mass. 
112,  65  N.  E.  47. 

A  danger  "so  obvious  that  by  ordi- 
nary care  and  diligence  in  observation 
lie  [the  servant]  would  have  observed 
it."  Buchman  v.  Jejfery  (1908)  135 
Wis.  448,  115  N.  W.  372. 

Numerous  cases  to  the  same  effect 
are  cited  in  the  notes  to  chapter  Liv., 
post.    See  especially  §§  1313,  1315,  1318. 

5  Hoard  v.  Blackstone  Mfg.  Co. 
(1900)  177  Mass.  69,  58  N.  E.  180 
(permanent  visible  conditions)  ;  Mich- 
igan G.  R.  Go.  V.  Smithson  (1881)  45 
Mich.  212,  7  N.  W.  791  (no  duty  to 
instruct  a  switchman  as  to  the  danger 
caused  by  receiving  a  foreign  car  with 
double  deadwoods)  ;  Roessler  &  B. 
Chemical  Go.  v.  Peterson  (1905)  67  C. 
C.  A.  295,  134  Fed.  789  (slacking  lime)  ; 
LieinoiD  v.  Wisconsin  Lime  &  Cement 
Co.  (1911)  251  111.  42,  95  N.  E.  1030 
(wagon  constructed  in  usual  fashion, 
and  in  use  for  ten  years)  ;  NowakowsM 
V.  Detroit  Stove  Worlcs  (1902)  130 
Mich.  308,  89  N.  W.  956  (no  duty  to 
warn  of  danger  of  molten  iron  exploding 
on  damp  floor  where  it  was  a  daily 
occurrence ) . 

6  The  failure  of  the  superintendent  of 
a,  factory  to  notify  an  employee  that 
soda  ash  had  been  used  for  cleaning 
purposes  is  not  such  negligence  as  will 


sustain  an  action  against  the  company 
for  personal  injuries  sustained  by  the 
employee,  who  slipped  from  a  beam  that 
had  been  so  cleaned,  as  he  was  about  to 
step  to  a  ladder  to  descend  into  a  vat, 
when  the  place  was  light,  the  use  of 
soda  ash  was  common,  and  it  does  not 
appear  but  that  plaintiff  might  have 
stepped  to  the  ladder  at  once  and  avoid- 
ed the  beam.  Thompson  v.  Norman  Pa- 
per Co.  (1897)  169  Mass.  416,  48  N.  E. 
757. 

There  is  no  obligation  to  warn  a 
brakeman  sent  to  couple  cars  in  broad 
daylight,  as  to  the  danger  created  by 
the  projection  of  pieces  of  timber  over 
the  end.  Lothrop  v.  FitcKburg  R.  Go. 
(1890)    150   Mass.   423,   23  N.   E.  227. 

A  master  is  not  negligent  in  failing 
to  warn  an  adult  employee  of  ordinary 
intelligence,  who  has  had  several 
months'  experience  in  drilling  holes  for 
blasting,  and  in  actually  firing  the 
blasts,  of  the  danger  of  putting  pow- 
der into  a  drill  hole  in  which  the  dy- 
namite has  been  exploded,  before  the 
fire  from  the  fuse  and  wrappings  has 
had  time  to  burn  out.  Hardy  v.  Chi- 
cago, R.  I.  d  P.  R.  Co.  (1908)  139  Iowa, 
314,  19  L.R.A.(N.S.)    997,  115  N.  W.  8. 

f  McArthur  Bros.  Go.  v.  Nordgirom 
(1899)  87  111.  App.  554  (no  duty  to  in- 
struct a  servant  as  to  the  liability  of 
pieces  of  stone  on  a  sloping  pile  to  fall 
down  when  the  lower  part  of  the  pile  is 
disturbed)  ;  Willis  v.  Besser-Ghurchill 
Go.  (1901)  126  Mich.  659,  86  N.  W.  133 
(no  duty  to  instruct  a  man  hired  to 
operate  a  cut-off  table  and  circular  saw 
in  a  mill,  that  he  would  be  endangered 
if  sawdust  and  bark  were  allowed  to 
accumulate  at  the  bottom  of  the  ma- 
chine, and  the  table  was  thus  prevented 
from  moving  so  as  to  clear  the  saw 
properly)  ;  Anderson  v.  Smith  (1910) 
35  App.  D.  C.  93  (no  duty  to  warn  serv- 
ant of  the  danger  of  a  heavy  door  fall- 
ing while  he  and  other  servants  were 
engaged  in  the  demolition  of  a  house)  ; 
Props  V.  Washington  Pulley  &  Mfg.  Go. 
(1910)  61  Wash.  8,  —  L.R.A.(N.S.)  — , 
111  Pac.  888  (no  duty  to  instruct  serv- 
ant of  extensive  experience  around  boil- 
ers of  danger  of  explosion  in  using  saw- 
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which  depend  upon  the  selection  of  one  or  other  of  two  or  more  avail- 
able methods  of  performing  a  given  piece  of  work  by  means  of  or  in 
the  neighborhood  of  those  substances.'  The  cases  illustrating  these 
various  predicaments  will  be  more  fully  discussed  in  chapter  liv., 
post. 

As  the  servant  is  ordinarily  deemed  to  accept  such  risks  as  may 
arise  from  the  existence  of  defects  which  it  is  his  special  duty  to 
remove  (compare  §  924,  aniCj  and  §  1176,  post),  there  is  no  obligation 
to  instruct  him  as  to  those  defects.'  On  the  other  hand,  an  employer 
is  not,  as  a  matter  of  law,  relieved  of  the  duty  of  warning  an  employee 
who  has  been  ordered  to  repair  a  specific  part  of  the  mechanism  of  a 
given  machine,  with  regard  to  a  danger  which  is  not  apparent  and  is 
due  to  the  improper  working  of  some  part  of  the  machine  distinct 
from  that  which  he  has  been  asked  to  repair.^" 

[There  is  no  obligation  to  give  warning  of  danger  where  the  duty 


dust  and  shavings  in  large  quantities 
and  then  closing  drafts)  ;  ManLey  v. 
Laconia  Street  R.  Go.  (1910)  75  N.  H. 
465,  76  Atl.  81  (no  duty  to  instruct 
that  longer  car  required  more  space 
in  turning  curve ) . 

8  It  is  not  negligent  to  omit  to  in- 
struct an  adult  servant  of  average  in- 
telligence as  to  the  manner  in  which  he 
should  use  a  wrench  in  screwing  nuts 
on  a  rod  so  as  to  avoid  falling  in  case 
the  wrench  should  hreak.  Gamett  v. 
Phomix  Bridge  Go.  (1899)   98  Fed.  192. 

The  proper  method  of  piling  ties  in  a 
box  car  so  that  they  will  not  fall  does 
not  involve  any  risk  which  demands  in- 
struction. Brown  v.  Oregon  Lutnher  Co. 
(1893)    24  Or.   315,   33   Pac.  557. 

An  employer  is  not  liable  to  his  pack- 
ing and  shipping  clerk — a  man  twenty- 
four  years  old — for  injuries  sustained 
by  him  in  falling  from  the  unguarded 
side  of  a  platform,  in  endeavoring  to 
save  himself  from  injury  by  being  run 
upon  by  a  barrel  weighing  400  pounds, 
which  he  was  assisting  in  unloading 
from  a  car  by  meaiiS  of  a  skid  18  inches 
long  and  2  feet  wide,  with  a  fall  of  10 
inches,  extending  from  the  car  to  the 
platform,  although  he  was  ignorant  of 
the  usual  way  of  handling  such  barrels, 
and  was  not  informed  thereof  by  the 
foreman  under  whose  direction  he  was 
working.  Manley  v.  Minneapolis  Paint 
Co.  (1899)  76  Minn.  169,  78  N.  W. 
1050. 

Where  a  servant  possesses  special 
skiU   and  experience   in   the  manipula- 


tion of  an  appliance,  negligence  cannot 
be  predicated  of  the  omission  to  inform 
him  how  to  use  it  so  as  to  avoid  injury. 
Ray  V.  Jeffries  (1887)  86  Ky.  367, 'o 
S.  W.  867. 

9  Thus,  where  an  employee  of  a  tele- 
phone company  was  assisting  other  em- 
ployees to  take  down  telephone  poles 
which  he  knew  were  old  and  decayed, 
the  fact  that  his  foreman  did  not  in- 
form him  of  one  defective  pole  in  par- 
ticular, which  fell  and  injured  him 
while  he  was  at  the  top  thereof  remov- 
ing a  wire,  will  not  render  the  company 
liable  for  his  injuries.  Saxton  v.  North- 
western  Teleph.  Exch.  Co.  (1899)  81 
Minn.  314,  84  N.  ?f.  109. 

And  see  Toledo,  St.  L.  d  W.  R.  Co. 
V.  Cross  (1906)  127  111.  App.  204  (no 
duty  to  warn  in  regard  to  dangers 
which  it  was  servant's  duty  to  watch 
for)  ;  and  O'Eeeffe  v.  John  P.  Squire 
Go.  (1905)  188  Mass.  210,  74  N.  E.  340 
(servant  sent  to  clean  out  a  room 
which  has  not  been  used  for  some 
months  need  not  be  warned  of  defects 
in  the  iloor). 

1*  Martineau  v.  Xational  Blank  Book 
Go.    (1896)    166  Mass.  4,  43  N.  E.  513 
Wickham  v.  C/iiVnoo,  St.  P.  M.  £  0.  R 
Go.    (1910)    110   Minn.   74,   124   X.   W 
639,    994;     Willis    v.    Plymouth    &    C 
Teleph.  Exch.  Co.   (1910)^75  N.  H.  453 
30  LJRA.(N.S.)  477,  75  Atl.  877   (serv 
ant's  duty  was  to  straighten  telephone 
pole;    inaster    knew   that   it   had   been 
partly  pulled  out  of  ground). 
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of  looking  out  for  it  is  imposed  upon  the  servant  himself,  and  he  is 
in  a  position  to  guard  against  it.^""] 

A  charge  to  the  jury  is  correct  or  incorrect  according  as  it  takes 
due  account  of  or  disregards  the  general  principle  reviewed  in  this  sec- 


tion, 


11 


The  question  whether  the  servant  should  have  been  instructed  is 
for  the  jury,  whenever  there  is  evidence  tending  to  show  that  it  was  a 
proper  case  for  such  instruction,  and  different  conclusions  may  rea- 
sonably be  drawn  from  that  evidence.*^  But  where  the  facts  are  clear 
and  only  susceptible  of  one  construction,  this  question  is  for  the 
court." 

1145.  [239]  Master  is  prima  facie  under  no  obligation  to  give  in- 
struction as  to  normal  or  ordinary  risks. —  One  frequent  application 
of  the  general  principle  enunciated  in  the  preceding  section  results 
from  the  theory  that  persons  who  hire  themselves  out  to  do  a  particu- 
lar kind  of  work  are  supposed  to  understand  the  ordinary  dangers 


lOa,  Evans  v.  Wabash  B.  Co.  (1903) 
178  Mo.  508,  77  S.  W.  515  (section 
hands  on  track)  ;  Precodnick  v.  Lehigh 
Valley  R.  Co.  (1907)  74  N.  J.  L.  566, 
65  Atl.  1047  (servant  working  alone  on 
railroad  track). 

11  Where  the  danger  was  obvious,  it 
is  not  error  to  refuse  to  charge  that 
the  plaintiff  should  have  been  cautioned. 
Ferguson  v.  Phoenix  Cotton  Mills 
(1901)    106  Tenn.  236,  61  S.  W.  53. 

A  charge  to  the  effect  that  the  mas- 
ter owed  the  duty  of  instruction  as  to 
all  dangers  reasonably  to  be  anticipated, 
no  exception  of  patent  dangers  being 
suggested,  is  erroneous.  Fones  v.  Phil- 
lips (1882)  39  Ark.  17,  43  Am.  Rep. 
264. 

An  unqualified  charge  to  the  effect 
that  an  employer  is  liable  for  failure 
to  warn  an  inexperienced  employee  or- 
dered into  a  more  hazardous  position 
than  that  for  which  he  was  employed, 
as  to  dangers  attending  the  same,  is 
erroneous,  inasmuch  as  such  a  liability 
does  not  exist  where  they  are  so  open 
and  obvious  that  by  the  exercise  of  care 
such  employee  would  know  of  them. 
Newdury  v.  Getchel  &  M.  Lumher  dc 
Mfg.  Go.  (1896)  100  Iowa,  441,  62  Am. 
St.  Rep.  582,  69  N.  W.  743. 

In  a  case  where  a  drawbar  did  not 
enter  the  drawhead  of  the  car  which 
was  being  coupled  to  another,  the  re- 


sult being  that  the  deadwoods  came 
very  close  together,  it  was  held  that 
the  jury  should  have  been  instructed 
as  to  the  effect  of  the  servant's  knowl- 
edge of  the  risk.  Way  v.  Illinois  C.  R. 
Co.   (1875)   40  Iowa,  341. 

Where  the  evidence  points  to  the  con- 
clusion that  the  servant  ought  to  have 
known  of  the  hazard  from  which  his 
injury  resulted,  a  charge  which  merely 
tells  the  jury  of  the  duty  of  knowing 
and  informing  the  servant  of  that  haz- 
ard, and  does  not  advert  to  the  exist- 
ence of  a  correlative  duty  on  the  serv- 
ant's part,  is  erroneous.  McArthur 
Bros.  Co.  V.  Nordstrom  (1899)  87  111. 
App.  554. 

12  Forquer  v.  8later  Brick  Co.  ( 1908 ) 
37  Mont.  426,  97  Pac.  843;  Richardson 
V.  Siinft  a  Co.  (1899)  37  C.  C.  A.  557, 
96  Fed.  699;  New  Orleans  Ice  Go.  v. 
O'Malley  (1899)  34  C.  C.  A.  233,  92 
Fed.  108;  Nyback  v.  Champagne  Lum- 
ber Co.  (1899)  33  C.  C.  A.  269,  63  U. 
S.  App.  519,  90  Fed.  774;  Albertz  v. 
Bache  (1890)  32  N.  Y.  S.  R.  1014,  10 
N.  Y.  Supp.  639.  See  also  §  1309,  post, 
as  to  the  general  principle  that  the 
question  whether  the  servant  compre- 
hended a  given  risk  is  primarily  one 
for  the  jury. 

13  Manley  v.  Minneapolis  Pamt  Co. 
(1899)    76  Minn.   169,   78  N.   E.   1050. 

See  also  §  1309,  post. 
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which  pertain  to  it,^  or,  in  another  point  of  view,  are  supposed  to 
accept  those  dangers  as  a  part  of  the  incidents  of  their  contract.^  See 
chapter  l.,  B,  post.  The  master,  it  is  held,  is  always  warranted  in 
acting  on  the  presumption  that  the  servant  understands  any  danger 
which  belongs  to  this  category,  unless  he  has  notice  that  the  person 
he  is  hiring  is  inexperienced  or  of  less  than  average  intelligence,  the 
most  frequent  illustrations  of  this  limitation  being  furnished  by  the 
decisions  which  deal  with  minors.*     See  subd.  B,  post.    All  instrue- 


1  Consolidated  Coal  Co.  v.  Scheller 
(1892)  42  111.  App.  619;  Kerker  v.  Bet- 
tendorf  Metal  Wheel  Co.  (1908)  140 
Iowa,  209,  118  N.  W.  306;  Brundige  v. 
Dodge  Mfg.  Co.  (1903)  183  Mass.  100, 
60  N.  E.  604. 

8  Chicago  &  N.  W.  R.  Co.  v.  Donahue 
(1874)  75  111.  106;  St.  Louis,  I.  M.  t£ 
S.  R.  Co.  V.  Wells  (1910)  93  Ark.  153, 
124  S.  W.  524;  Parish  v.  Missouri,  K. 
£  T.  R.  Co.  (1903)  —  Tex.  Civ.  App. 
— ,  76  S.  W.  234. 

A  master  need  not  warn  a  servant  of 
the  danger  incident  to  felling  trees, 
even  if  he  is  deaf  and  dumb,  vphere  his 
eyesight  is  unimpaired.  Melton  v.  E. 
E.  Jackson  Lumber  Co.  (1902)  133  Ala. 
580,  31  So.  848. 

A  railroad  company  need  not  notify 
an  employee  that  a  bridge  is  of  the 
standard  width.  Cleveland,  G.  G.  &  St. 
L.  R.  Go.  V.  Eaas  (1905)  35  Ind.  App. 
626,  74  N.  E.  1003. 

3  A  machinist's  helper  of  mature  age 
need  not  be  informed  of  the  danger  of 
chips  flying  from  a  steel  chisel.  Atchi- 
son, T.  &  S.  F.  R.  Go.  V.  Weikal  (1906) 
73  Kan.  763,  84  Pac.  720. 

A  master  need  not  instruct  or  warn 
a  bright  boy  of  about  seventeen  in  re- 
gard to  opening  a  box  with  a  hammer 
and  hatchet.  Whalen  v.  Rosnosky 
(1907)  195  Mass.  545,  122  Am.  St.  Rep. 
271,  81  N.  E.  282. 

A  master  is  not  negligent  merely  in 
failing  to  instruct  a  servant  that  he 
must  not  neglect  his  duty.  Gorman  v. 
Odell  Mfg.  Co.  (1908)  75  N.  H.  123, 
71  Atl.  215. 

A  servant  by  entering  into  a  contract 
of  service  represents  that  he  knew  the 
duties  thereof  and  how  to  perform 
them;  and  nothing  else  appearing,  this 
rule  will  be  applied  although  the  serv- 
ant was  injured  on  the  very  day  of  his 
employment.  Wiggins  v.  Seaboard  Air 
Line  R.  Co.  (1911)  154  N.  C.  577,  70 
S.  E.  932. 


A  master  is  under  no  obligation  to 
warn  even  a  foreign  servant,  who  does 
not  understand  English,  of  the  danger 
in  handling  wooden  floor  beams  that 
are  lifted  by  hand.  Paoline  v.  J.  W. 
Bishop  Co.  (1903)  25  R.  I.  298,  55  Atl. 
752. 

The  rule  that  an  employer  who  places 
a  young  and  inexperienced  person  in  a 
dangerous  situation  is  bound  to  warn 
him  of  th6  danger  has  no  application  to 
a  case  where  an  adult  servant  is  in- 
jured in  the  performance  of  the  ordi- 
nary duties  which  he  has  deliberately 
undertaken,  owing  to  his  own  failure  to 
make  such  use  of  his  senses  as  is  re- 
quired from  a  person  of  average  intelli- 
gence, when  he  has  the  option  of  doing 
something  in  one  of  two  or  more  ways 
involving  various  degrees  of  danger. 
Union  P.  R.  Go.  v.  Estes  (1887)  37 
Kan.  715,  16  Pac.  131. 

A  brakeman  is  bound  to  know  that, 
among  the  cars  for  the  storage  of  which 
a  side  track  may  be  used,  may  be  some 
loaded  with  iron  projecting  over  the 
ends.  When,  therefore,  he  is  ordered 
to  take  certain  cars  out  of  a  side  track, 
he  must  be  on  his  watch  for  any  cars 
of  the  description  that  may  be  standing 
there,  and  is  not  entitled  to  be  warned 
as  to  their  presence.  Jackson  v.  Mis- 
souri P.  R.  Go.  (1891)  104  Mo.  448, 
16  S.  W.  413. 

There  is  no  duty  to  instruct  a  brake- 
man  as  to  the  danger  caused  by  low 
overhead  bridges.  Baylor  v.  Delai&are, 
L.  d  W.  R.  Go.  (1878)  40  N.  J.  L.  24, 
29  Am.  Rep.  208. 

A  brakeman  need  not  be  warned  as 
to  the  danger  incident  to  coupling  cars 
with  drawbars  of  different  heights.  The 
court  said:  "The  defendant  was  not 
called  on  to  make  preliminary  measure- 
ments, and  to  warn  the  plaintiff  of  the 
possible  difference  before  setting  him  to 
work.  The  possibility  was  obvious  in  a 
car  coming  from  a  different  road."  Ells- 
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bury  V.  New  York,  N.  H.  d  H.  R.  Co. 
(1898)  172  Mass.  130,  70  Am.  St.  Rep. 
248,  51  N.  E.  415. 

A  switchman  need  not  be  warned  as 
to  the  dangers  arising  from  the  hand- 
ling of  foreign  ears  with  coupling  ap- 
i^liances  different  from  those  on  the  ears 
of  his  own  employers.  MicMgan  C.  S. 
Co.  V.  Smithson  (1881)  45  Mich.  212, 
7  N.  E.  791.  The  court  said:  "The 
business  of  the  road  was  of  itself  a 
notification  that  many  differences  re- 
quiring attention  in  coupling  were  to  be 
encountered  by  the  switchmen  and 
brakemen.  The  Michigan  Central  is  a 
great  common  way  for  the  cars  of  all 
the  railroad  companies  of  the  country, 
and  every  man  in  the  employ  of  the 
defendant,  if  he  has  ordinary  intelli- 
gence, is  perfectly  cognizant  of  the  fact. 
He  knows,  too,  that  the  cars  of  the 
several  railroad  and  transportation 
companies  differ,  and  that  at  one  time 
or  another  all  these  differences  may  ap- 
pear in  the  cars  he  may  be  called  upon 
to  couple  or  uncouple.  Every  train 
is  likely  to  have  several  kinds,  and  he 
cannot  assume,  as  he  passes  from  one 
to  another,  that  the  two  will  be  alike; 
much  less  that  the  whole  train  will  be. 
To  notify  him  specially  of  the  differ- 
ences would  not  only  be  troublesome 
and  expensive,  and  oftentimes,  as  above 
explained,  confusing,  but  it  would  be  a 
work  of  supererogation;  for  any  man 
capable  intelligently  of  performing  the 
duty  would  be  no  wiser  after  the  notice 
than  before;  and  a  man  who  would 
not  heed  the  information  the  very  na- 
ture and  course  of  the  business  would 
impart  to  him  would  be  protected  by  no 
notice."  To  the  same  effect  see  Simms 
V.  South  Carolina  R.  Co.  (1886)  26  S. 
C.  490,  2  S.  E.  486. 

That  the  drawhead  of  a  loaded  car 
which  an  experienced  switchman  was 
required  to  couple  to  another  car  was 
out  of  order  does  not  render  the  com- 
pany liable  for  his  death  while  making 
the  coupling,  where  the  car  had  a  card 
posted  thereon  marked  "bad  order,"  in 
accordance  with  its  usual  method  of 
notifying  employees  of  defects,  and  he 
was  told  of  its  dangerous  condition  be- 
fore the  injury,  and  it  was  the  custom 
of  the  company  to  remove  defective  cars 
for  the  purpose  of  unloading  them.  Gulf, 
C.  &  8.  F.  B.  Co.  V.  ilayo  (1896)  14 
Tex.  Civ.  App.  253,  37  S.  W.  659. 

The  fact  that  one  switch  at  a  station 
is  farther  from  a  cattle  guard  than  an- 


other does  not  constitute  an  unusual 
danger  against  which  a  brakeman  is 
entitled  to  a  special  warning  when  he  is 
ordered  to  make  a  coupling.  Robinson 
V.  Chicago,  R.  I.  <£  P.  R.  Co.  (1887)  71 
Iowa,  102,  32  N.  W.  193. 

Any  adult  of  ordinary  intelligence, 
even  though  inexperienced,  is  presumed 
to  understand  the  danger  that  a  track 
walker  may  be  caught  by  a  train  on  a 
trestle,  and  the  readiest  way  of  reach- 
ing a  place  of  safety,  viz.,  by  getting  on 
one  of  the  bent  caps  at  either  side  of 
the  track,  both  obvious.  Gibson  v.  Ore- 
gon Short  Line  R.  Go.  (1893)  23  Or. 
493,  32  Pac.  295. 

The  failure  to  instruct  a  man  em- 
ployed to  paint  a  hot  boiler  with  coal 
tar,  that  there  is  a  danger  of  some  of 
the  tar  popping  and  lighting  on  his 
person,  is  not  negligence,  as  the  danger 
is  not  one  which  requires  special  precau- 
tions to  avoid.  San  Antonio  Gas  Go.  v. 
Robertson  (1900)  93  Tex.  503,  56  S.  W. 
323   reversing    (1899)    55   S.  W.  347. 

In  Mississippi  R.  Logging  Co.  v. 
Schneider  (1896)  20  C.  C.  A.  390,  54 
U.  S.  App.  743,  74  Fed.  195,  a  servant 
while  supplying  wood  to  the  man  in 
charge  of  a  circular  saw  was  injured 
by  being  struck  by  a  piece  which  was 
caught  in  it.  Discussing  one  phase  of 
the  plaintiff's  case  the  court  remarked: 
"It  is  said,  however,  that  the  servant 
could  not  anticipate  that  the  operator 
at  the  edger  would  not  remove  one  piece 
of  lumber  before  another  coming  over 
the  live  rollers  would  strike  it,  force 
it  over  the  space  of  dead  rollers  between 
the  alley  and  the  slab  saw,  nor  that 
it  would  be  swerved  from  its  natural 
course  by  the  direction  given  to  it,  either 
by  the  impinging  force  or  by  the  oper- 
ator in  striving  to  secure  it.  That  is 
true,  and  is  equally  true  with  respect 
to  the  master.  The  possibility  was  as 
palpable  to  the  understanding  of  the 
one  as  to  the  other.  The  mill  had  been 
operated  for  some  ten  or  eleven  years 
without  that  safeguard  and  without  ac- 
cident from  that  cause.  In  marshalling 
the  dangers  that  ordinary  care  would 
seek  to  guard  against,  it  could  hardly 
be  anticipated  that  the  piece  of  lumber 
would  be  projected  such  a  distance  over 
dead  rollers,  and  would  also  be  so 
swerved  from  its  course,  that  it  would 
strike  the  slab  saw,  22  feet  away  from 
the  end  of  the  line  of  live  rollers,  and 
north  of  the  line  of  dead  rollers  extend- 
ed westerly  upon  a  direct  line  from  the 
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tions  which  are  inconsistent  with  this  principle  are  deemed  to  be 
erroneous.* 

[As  the  negligence  of  fellow  servants  is  usually  considered  one  of 
the  dangers  incident  to  the  service,  a  master  is  under  no  obligations 
to  warn  a  servant  against  it* 

Ordinary  dangers  are  frequently  said  to  be  those  which  exist  after 
the  master  has  used  all  reasonable  means  of  removing  them ;  and  as 
to  these  dangers  it  is  frequently  said  that  the  master  is  under  no  lia- 
bility to  warn  the  servant;  but  it  is  clear  that  if  there  are  secret 
dangers  of  which  the  servant  does  not  know  and  of  which  the  master 
has  knowledge,  it  is  his  duty  to  warn  the  servant,  although  the  dangers 


live  rollers.  Nor  can  it  be  said  that 
the  danger  was  a  concealed  one,  grow- 
ing out  of  any  defective  machinery.  It 
arose  from  the  manner  of  operation,  not 
because  of  defective  machinery;  and 
therefore  was  a  risk  incident  to  the 
business."  See  also  cases  cited  in  §§ 
1172-1177,  post. 

*  It  is  error  to  instruct  a  jury  that 
"it  is  the  duty  of  the  master  to  inform 
his  servants  of  all  danger  in  and  about 
the  premises  where  they  are  required, 
by  his  authority,  to  perform  labor." 
Chicago,  R.  I.  ds  P.  R.  Co.  v.  Clark 
(1883)  108  111.  118.  The  court  said: 
"Railroad  employees,  as  all  the  books 
lay  down  the  doctrine,  assumed  the  or- 
dinary risks  and  hazards  of  the  employ- 
ment. The  presumption  is  that  the 
employee  understands  the  nature  and 
dangers  of  the  employment  when  he  en- 
gages in  the  service,  and,  if  not,  that 
he  will  inform  himself.  It  would  be 
wholly  impracticable  for  railroads  and 
manufacturers  to  employ  men  of  ex- 
perience to  inform  each  of  the  hands 
that  any  particular  act  he  is  required  to 
perform  is  dangerous.  It  would  be  ru- 
inous to  such  bodies  to  hire  a  person 
to  accompany  every  brakeman  and  other 
employees  to  inform  them  of  danger  in 
the  performance  of  every  act  of  duty, 
or  of  the  danger  in  the  manner  of  its 
performance.  It  is  impossible  that  the 
law  can  ever  impose  such  requirements, 
— and  that  is  what  this  instruction  in 
substance  asserts  as  a  legal  require- 
ment." 

In  Missouri  P.  R.  Co.  v.  Watts 
(1885)  63  Tex.  54f),  the  trial  judge  in 
substance  instructed  the  jury  that,  if 
the  appellee  was  inexperienced  as  to  the 


operation  of  the  business  upon  the  re- 
pair tracks,  it  was  then  the  duty  of 
appellant  to  instruct  him  as  to  the  rules 
and  regulations  respecting  the  same. 
This  instruction  the  supreme  court  held 
to  be  incorrect,  saying:  "By  seeking 
and  accepting  the  service,  the  appellee 
assumed  all  the  risks  incident  to 
the  employment.  It  was  not  the  duty 
of  appellant  to  instruct  him  respecting 
the  rules,  regulations,  and  usages  by 
which  the  service  was  governed,  unless 
asked  for  such  information,  unless  the 
employee  was  known  to  be  an  inexperi- 
enced person  in  the  business,  and  in  its 
transaction  subject  to  danger  not  open 
to  his  observation,  known  to  the  em- 
ployer." 

S  Grovm  Cotton  Mills  v.  McNally 
(1905)  123  Ga.  35,  51  S.  E.  13;  Chi- 
cago d  A.  R.  Co.  V.  Bell  (1904)  209 
111.  25,  70  N.  E.  754;  Knickerhocker  Ice 
Co.  V.  Smith  (1910)  45  Ind.  App.  445, 
91  N.  E.  28;  Galloiiay  v.  J.  W.  Turner 
Tmprov.  Co.  (1910)  148  Iowa,  93,  126 
N.  W.  1033:  Fay  v.  Wilmarth  (1903) 
183  Mass.  71,  66  N.  E.  410;  Simpson  v. 
Cerken  (1897)  19  App.  Div.  68,  45  N. 
Y.  Supp.  1100;  Klos  V.  Hudson  River 
Ore  d  Iron  Co.  (1902)  77  App.  Div. 
566,  79  N.  Y.  Supp.  156. 

In  Standard  Oil  Co.  v.  Brown  (1910) 
218  U.  S.  78,  54  L.  ed.  939,  30  Sup.  Ct. 
Rep.  669,  it  was  held  that  the  negli- 
gence of  a  fellow  servant  does  not  ex- 
clude the  master's  liability  if  the 
latter's  failure  to  warn  an  employee 
working  on  the  floor  of  a  dimly  lighted 
stable  of  the  danger  to  him  from  the 
customary  use  of  a  hole  in  the  ceiling  to 
toss  or  drop  hay  or  feed  to  the  floor 
below  contributed  to  the  injury. 
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may  be  of  such  a  character  that  they  could  not  be  removed  by  the  exer- 
cise of  reasonable  care  on  the  master's  part.*] 

1146.  [240]  Master  is  prima  facie  bound  to  give  instructions  as  to 
all  abnormal  or  extraordinary  risks. — The  doctrine  which  may  be  re- 
garded as  representing  the  converse  of  the  propositions  discussed  in 
the  preceding  sections  is  that  a  master  is  prima  facie  bound  to  instruct 
a  servant  as  to  all  risks  which  are  abnormal  or  extraordinary  and  at 
the  same  time  of  such  a  kind  that  the  servant  cannot  be  held  charge- 
able with  an  adequate  comprehension  of  their  nature  and  extent,  or  of 
the  proper  means  by  which  to  safeguard  himself.*     [The  same  rule, 


6  "Even  when  the  master  has  done  all 
that  he  can  to  make  a  work  place  safe, 
lie  may  have  a  further  duty  to  perform. 
If  there  are  secret  dangers,  the  servant 
is  entitled  to  be  told  of  them."  BlcUs- 
dell  V.  Davis  Paper  Co.  (1910)  75  N.  H. 
497,  77  Atl.  485  (dynamite  in  ground 
which  workmen  were  removing  with 
pick  and  shovel). 

^Pittslurgh,  C.  £  St.  L.  R.  Co.  v. 
Adams  (1886)  105  Ind.  165,  5  N.  E. 
187. 

For  ca.ses  in  which  the  rule  in  the 
text  was  applied  or  recognized  see: 
Chicago,  M.  £  St.  P.  R.  Co.  v.  Riley 
(1906)  76  C.  C.  A.  107,  145  Fed  137, 
7  A.  &  E.  Ann.  Cas.  327;   The  Buffalo 

(1906)  147     Fed.     304;     The    Buffalo 

(1907)  83  C.  C.  A.  531,  154  Fed.  815; 
International     Paper     Co.     v.      Robin 

(1909)  93  C.  C.  A.  322,  167  Fed.  922; 
Klauder-W eldon  Dyeing  Mach.  Co.  v. 
Oagnon  (1910)  106  C.  C.  A.  302,  183 
Fed.  962,  affirming  (1909)  174  Fed. 
477;  Atlantic  Coast  Line  R.  Co.  v.  Lin- 
stedt  (1910)  106  C.  C.  A.  238,  184  Fed. 
36 ;  American  Mfg.  Co.  v.  Zulkoicski 
(1911)  107  C.  C.  A.  146,  185  Fed,  42; 
Cook  V.  Smith  (1911)  109  C.  C.  A.  304, 
187  Fed.  538;  Bone  v.  Ophir  Silver  Min. 
Co.  (1906)  149  Cal.  293,  86  Pae.  685; 
Broxon  v.  Sharp-Hauser  Contracting  Co. 

(1910)  159  Cal.  89,  112  Vac.  874;  Wil- 
liams V.  Walton  &  W.  Co.  (1892)  9 
Houst.  (Del.)  322,  32  Atl.  726;  McDade 
V.  Washington  &  O.  R.  Co.  (1886)  5 
Mackey,  144 ;  German  American  Lumber 
Co.  V.  Brock  (1908)  55  Fla.  577,  46 
So.  740;  Swiercz  v.  Illinois  Steel  Co. 
(1907)  231  111.  456,  83  N.  E.  168;  Illi- 
nois Steel  Co.  V.  Ryska  (1902)  102  111. 
App.  347,  judgment  affirmed  in  (1902) 
200  111.  280,  65  N.  E.  734;  Dahlin  v. 
Sherwin  (1907)  132  111.  App.  566; 
Eucho   v.   Adler    (1910)    157   111.   App. 


287;  Salem  Stone  d  Lime  Co.  v.  Oriffin 
(1894)  139  Ind.  141,  38  N.  E.  411; 
Indianapolis     Teleph.     Co.     v.     Sprout 

(1910)  —  Ind.  App  — ,  93  N.  E.  463; 
Ft.  Wayne  Iron  &  Steel  Co.  v.  Parsell 

(1911)  —  Ind.  App.  — ,  94  N.  E.  770; 
Meier  v.  Way,  J.  L.  &  Co.  (1907)  136 
Iowa,  302,  125  Am.  St.  Rep.  254,  111 
N.  W.  420;  Turner  v.  Atchison,  T.  & 
S.  F.  R.  Co.  (1910)  83  Kan.  315,  111 
Pac.  433 ;  Gains  &  Go.  v.  Johnson 
(1907)  133  Ky.  507,  105  S.  W.  381; 
Monroe  v.  Standard  Sanitary  Mfg.  Co. 
(1911)  141  Ky.  549,  133  S.  W.  214; 
See  V.  Leidecker  (1911)  142  Ky.  752, 
135  S.  W.  284;  Lindsey  v.  Tioga  Lumber 
Co.  (1902)  108  La.  468,  92  Am.  St.  Rep. 
384,  32  So.  464;  Hume  v.  Ft.  Halifax 
Power  Go.  (1909)  106  Me.  78,  75  Atl. 
300;  Joyce  v.  American  Writing  Paper 
Co.  (1903)  184  Mass.  230,  68  N.  E.  213; 
Cooney  v.  Commonwealth  Ave.  Street  R. 
Co.  (1907)  196  Mass.  11,  81  N.  E.  905; 
Orso  v.  Great  Lakes  Engineering  Works 
(1911)  164  Mich.  568,  129  N.  W.  673; 
Gray  v.  Commutator  Co.  (1902)  85 
Minn.  463,  89  N.  W.  322;  Bell  v.  North- 
ern P.  R.  Co.  (1910)  112  Minn.  488, 
128  N.  W.  829;  Edington  v.  St.  Louis 
c6  S.  F.  R.  Co.  (1907)  204  Mo.  61,  102 
S.  W.  491;  Bromley  v.  Smith,  B.  &  R. 
Mach.  Go.  (1882)  12  Mo.  App.  594; 
Schlavick  v.  Friedman-Shelby  Shoe  Go. 
(1911)  157  Mo.  App.  83,  137  S.  W.  79; 
Norfolk  Beet-Sugar  Co.  v.  Eight  (1898) 
56  Neb.  162,  76  N.  W.  566;  Gundy  v. 
Nye-Schneider-Fowler  Co.  (1911)  89 
Neb.  599,  131  N.  W.  964;  Lapelle  v.  In- 
ternational Paper  Co.  (1902)  71  N.  H. 
346,  51  Atl.  1068;  Bouthet  v.  Inter- 
national Paper  Co.  (1910)  75  N.  H. 
581,  78  Atl.  650;  Western  U.  Teleg.  Co. 
V.  McMullen  (1895)  58  N.  J,  L.  155, 
32  L.R.A.  351,  33  Atl.  384;  Pelow  v. 
Oil  Well  Supply  Co.   (1909)   194  N.  Y. 
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■of  course,  applies  even  if  the  danger  is  from  an  extraneous  source, 
and  not  one  arising  out  of  the  work  itself,  provided  the  master  is 

64,  86  N.  E.  812;   Johnson  v.  Terry  &  set    screws)  ;    Arkansas    G.    R.    Co.    v. 

T.   Co.    (1906)    113   App.   Div.   762,   99  Workman    (1908)    87  Ark.  471,   112  S. 

N.  Y.  Supp,  375;  Sheridan  v.  Interbor-  W.   ]082    (method  of  alighting  from  a 

•ough  Rapid  Transit  Co.  (1906)  115  App.  moving    train);    Jenson   v.    Will    <&    F. 

Div.  282,  100  N.  Y.  Supp.  821;  Weinert  Co.    (1907)    150   Cal.   398,  89   Pac.   113 

V.     Merchants'     &     S.     Warehouse     Go.  (elevator)  ;  Shanks  v.  Citizen's  General 

(1908)    127   App.   Div.   826,   112  N.  Y.  Electric  Co.   (1903)  25  Ky.  L.  Rep.  811, 

Supp.     123;     Anderson     v.     McMullen  76  S.  W.  379    (master  had  notice  that 

(1911)    145   App.   Div.   547,    130  N.   Y.  pole    was     dangerous,    but    sent    serv- 

Supp.  423;    Turner  v.    Goldsboro  Lum-  ant    to    climb    it    without    warning); 

ber  Co.   (1896)   119  N.  C.  387,  26  S.  E.  Falardeau  v.   Hoar    (1906)    192   Mass. 

-23;    Home   v.   Atlantic    Coast   Line   R.  263,   78  N.  E.  456    (trapdoor    only    oc- 

Co.  (1910)   153  N.  C.  239,  69  S.  E.  132;  oasionally  opened)  ;   Bradburn    v.    Wa- 

Haun  V.   Cincinnati,  G.  G.  &  St.  L.  R.  bash  R.  Co.    (1903)    134  Mich.  575,  96 

■Co.    (1903)    28  Ohio  C.  C.  422;   Prank  N.  W.  929   (material  piled  near  trades)  ; 

Unnewehr  Co.  v.  Smith  (1910)   31  Ohio  Nelson  v.   "New   York    (1905)    101   App. 

0.  C.  629;  Battle  v.  Robinson  (1906)  27  Div.  18,  91  N.  Y.  Supp.  763  (water  con- 
R.  I.  588,  65  Atl.  273 ;  Savage  v.  Rhode  taining  chlorides  furnished  for  boiler )  ; 
Island  Co.  (1907)  28  R.  I.  391,  67  Atl.  Houston  &  T.  C.  R.  Go.  v.  Rutland 
'633;   Eardacre  v.  Sayles    (1907)    28  R.  (1907)    45  Tex.   Civ.  App.   621,   101   S. 

1.  235,  66  Atl.  298;  Wilson -v.  New  York,  W.  529  (danger  from  fumes  of  paint)  ; 
N.  n.  &  H.  R.  Co.  (1908)  29  R.  I.  146,  Galveston,  H.  &  N.  R.  Go.  v.  Murphy 
69  Atl.  364;  Hightower  v.  Bamberg  Cot-  (1908)  52  Tex.  Civ.  App.  420,  114  S,  W. 
ton  Mills  (1896)  48  S.  C.  190,  26  S.  E.  443  (torp'edo  on  the  track)  ;  St.  Louis 
222;  Missouri,  k.  &  T.  R.  Co.  v.  John-  Southivestern  R.  Co.  v.  Marshall 
son  (1901)  —  Tex.  Civ.  App.  — ,  67  S.  W.  (1909)  —  Tex.  Civ.  App.  — ,  120  S.  W. 
769,  afBrmed  in  (1902)  95  Tex.  409,  67  512  (bank  caved  in)  ;  Missouri,  K.  &  T. 
S.  W.  768 ;  Texas  &  N.  U.  R.  Co.  v.  R.  Co.  v.  Gray  ( 1909 )  56  Tex.  Civ.  App. 
McCoy  (1909)  54  Tex.  Civ.  App.  278,  61,  120  S.  W.  527  (fireman  directed  to 
117  S  W.  446;  Low  Moor.  Iron  Co.  v.  get  oflf  engine  on  trestle)  ;  Sabin  v. 
La  Bianca  (1906)  106  Va.  83,  55  S.  E.  N orthdcestern  Leather  Go.  (1909)  157 
■532,  9  Ann.  Cas'.  1177;  Gurtin  v.  Glewr  Mich.  579,  122  N.  W.  300  (servant  not 
Lake  Lumber  Co.  (1907)  47  Wash.  260,  instructed  or  warned  as  to  eccentric 
91  Pac.  956;  Maloney  v.  Stetson  &  P.  machine);  Donovan  v.  Chase-Shaiomut 
Mill  Co.  (1907)  46  Wash.  645,  90  Pac.  Co.  (1910)  205  Mass.  248,  91  N.  E.  305 
1048;  Olsen  v.  Tacoma  Smelting  Go.  (automatic  starting  of  machinery)  ; 
(1908)  50  Wash.  128,  96  Pac.  1036;  Fleming  v.  Northern  Tissue  Paper  Mill 
Yess  V.  Chwago  Brass  Go.  (1905)  124  (1908)  135  Wis.  157,  15  L.R.A.(N.S.) 
Wis.  406,  102  N.  W.  932;  Ruck  v.  Mil-  701,  114  N.  W.  841  (automatic  move- 
waukee   Brewery   Co.    (1911)    144  Wis.  ment  of  machinery). 

404,  129  N.  W.  414;  Kliegel  v.  Aitken  It  is  the  master's  duty  to  warn  the 
(1896)  94  Wis.  432,  35  L.R.A.  249,  59  servant  of  the  latent  danger  of  an  ex- 
Am.  St.  Rep.  900,  69  N.  W.  67  (serv-  plosion  following  the  mixing  of  molten 
ant  contracted  infectious  disease)  ;  mental  and  water.  Borkowski  v.  Ameri- 
Hysell  V.  Sivift  <&  Go.  (1899)  78  Mo.  can  Radiator  Go.  (1911)  165  Mich.  266, 
App.   39    (servant's    eye    destroyed    by  130  N.  W.  640. 

bacteria   generated   by   decayed   flesh)  ;  A  hospital,   upon  assigning  an   inex- 

Nickel  V.   Columbia    Paper    Stock    Go.  perienced  nurse  to  attend  a  patient  sick 

(1902)    95  Mo.  App.  226,  68  S.  W.  955  from  a  contagious  disease,  is  bound  to 

(similar  source  of  injury)  ;    Peters    v.  inform  her  of  the  dangerous  character 

George  (1907)  83  C.  C.  A.  408,  154  Fed.  of    the    service.     Hewett    v.    Woman's 

■634     (digging    out    unexploded    blast);  Hospital   Aid   Asso.    (1906)    73    N.    H. 

Ormanv.  Salvo  (1902)  54  C.  C.  A.  265,  556,   7   L.R.A.(N.S.)    496,   64   Atl.    190. 

117    Fed.    233     (notice     of     blast     not  To  send  a  "green  hand"  to  perform 

given)  ;   Mountain  Copper  Go.  v.  Pierce  the    dangerous    duty    of    coupling    oars, 

(1905)    69   C.  C.  A.  148,  136  Fed.   150  without  instructing  him  how  to  do  the 

.(failure  to  warn  servant  of  projecting  work,  ia  negligence.     Home  v.  Atlantic 
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Coast  Line  R.  Co.  (1910)  153  N.  C. 
239,  69  S.  E.  132. 

It  is  negligence  on  the  part  of  a  fore- 
man to  send  an  ignorant  laborer  into 
a  place  of  danger,  without  proper  in- 
struction, and  then  fail  to  direct  his 
movements  at  a  moment  when  the 
danger  should  have  been  most  apparent 
to  the  foreman.  Boney  v.  Louisiana  R. 
&  Nav.  Co.  (1911)  129  La.  106,  55  So. 
729. 

A  railroad  company  is  bound  to  noti- 
fy an  employee  who  is  carried  back  and 
forth  to  his  work  of  the  lowness  of  a 
bridge,  and  the  danger  to  him  from  that 
source  while- riding  on  the  top  of  a  car. 
Chicago  Terminal  Transfer  B.  Co.  v. 
O'Donnell  (1905)  213  111.  545,  72  N.  E. 
1133. 

A  servant  sent  into  a  dimly  lighted 
place  near  dangerous  machinery  should 
be  warned  of  defects  in  the  floor. 
Kelland  v.  Jos.  N cone's  Sons  Co.  ( 1909 ) 
75  N.  H.  168,  71  M\.  947. 

Ihe  proprietor  of  a  smelting  plant 
owes  an  employee  called  to  assist  in 
removing  heavy  bars  of  copper  from  an 
electric  conveyor  the  duty  of  warning 
him  that  the  bars  were  so  brought  up 
by  the  conveyor  as  to  fall  upon  the 
table  at  Irregular  intervals.  Olsen  v. 
Tacoma  Smelting  Co.  (1908)  50  Wash. 
128,  96  Pae.  1036. 

The  principle  that  an  employer  is  not 
liable  for  failure  to  warn  an  adult  em- 
ployee of  a  risk  naturally  incident  to 
the  employment,  in  the  absence  of 
notice  of  the  ignorance  of  the  workman, 
has  no  application  where  the  latter  is 
injured  as  the  result  of  a  latent  danger 
in  the  place  of  work,  not  naturally  inci- 
dent to  the  employment.  Cetofonte  v. 
Camden  Coke  Co.  (1910)  78  N.  J.  L. 
662,  27  L.R.A.(N.S.)   1058,  75  Atl.  913. 

A  master  is  bound  to  notify  his  serv- 
ant of  risks  which  the  latter  has  no 
reason  to  believe,  from  the  nature  of  his 
employment,  he  will  have  to  encounter, 
and  which  arise  from  hidden  causes  or 
such  as  would  reasonably  escape  his 
observation.  Wood  v.  Beiges  (1896) 
83  Md.  257,  34  Atl.  872. 

One  who  contracts  to  perform  labor 
for  another  takes  upon  himself  such 
risks  only  as  are  necessarily  and  usual- 
ly incident  to  the  employment.  If  the 
employer  has  knowledge  that  the  par- 
ticular employment  is,  from  extraneous 
causes,  hazardous  or  dangerous  to  a  de- 
gree beyond  what  it  fairly  imports  or 
is  understood  by  the  servant  to  be,  he 


is  bound  to  inform  the  servant  of  the 
fact.  Baxters.  Rolerts  (1872)  44  Cal. 
187,  13  Am.  Rep.  160.  Similar  lan- 
guage is  used  in  Thompson  v.  Chicago, 
M.  &  St.  P  R.  Co.  (1883)  4  McCrary, 
629,  14  Fed.  566. 

Employers  "are  bound  to  see  that 
their  employees  have  reasonable  notice 
of  any  hidden  danger  known  to  the  em- 
ployer, but  of  which  tiie  employees 
might  be  ignorant  without  blame." 
Dowling  v.  Allen  (1878)  6  Mo.  App. 
195. 

It  is  culpable  negligence  in  the  mas- 
ter to  fail  to  notify  the  servant  of  risks 
which  are  not  patent,  and  of  which  he 
is  not  cognizant  from  the  nature  of  his 
employment.  Consolidated  Coal  Co.  v. 
Wombacher  (1890)  134  111.  57,  24  N.  E. 
627. 

Since  the  obligation  of  the  master  is 
to  place  the  servant  on  the  same  foot- 
ing as  himself  in  respect  to  knowledge 
of  the  dangers  of  the  work  it  follows 
that  the  duty  of  instruction  arises  when 
the  master  possesses  what  the  courts 
term  "superior  means"  of  knowledge. 
Loudsville  d  N.  B.  Oo.  v.  Shivell  (1892) 
13  Ky.  L.  Rep.  902,  18  S.  W.  944. 

A  master  who  fails  to  inform  a  serv- 
ant employed  to  remove  the  latch  hold- 
ing the  lever  of  a  movable  car,  where- 
by its  contents  of  molten  slag  are 
dumped,  that  the  appliance  has  not  at 
all  times  worked  properly,  is  liable  for 
injuries  sustained  by  the  servant  while 
in  the  exercise  of  due  care,  and  because 
of  such  latent  defect.  Fowler  v.  Buf- 
falo Furnace  Co.  (1899)  41  App.  Div. 
84,  58  N.  Y.  Supp.  223,  appeal  dis- 
missed in  (1899)  160  N.  Y.  665,  55  N. 
E.  1095. 

If  any  structure  near  a  line  of  rail- 
way is  80  located  as  to  involve  unusual 
danger  to  the  employees  operating  the 
road,  it  is  the  duty  of  the  company  to 
advise  such  employees  as  are  exposed 
to  danger  by  such  location,  or  to  aflford 
them  an  opportunity  to  know  the  char- 
acter and  extent  of  that  danger  by  ob- 
servation. Boyd  V.  Harris  (1896)  176 
Pa.  484,  35  Atl.  222. 

A  request  for  a  charge  to  the  effect 
that  the  perils  of  the  work  were 
obvious,  and  that  the  master  was  there- 
fore under  no  obligation  to  instruct  the 
servant,  should  not  be  granted  where 
the  servant's  duty  was  to  dig  under  a 
bank  which  was  not  expected  to  fall  by 
the  action  of  gravitation,  and  whicjfi 
had,  up  to  the  time  of  the  accident,  been 
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chargeable  with  knowledge  and  the  servant  is  not.^*]  The  presump- 
tion is  that  all  risks  which  belong  to  this  category  are  not  known  to  the 
servant.  Hence,  the  question  whether  the  servant  should  have  been 
warned  is  always  for  the  jury  where  the  evidence  is  fairly  susceptible 
of  the  construction  that  the  peril  to  which  his  injury  was  due  was  one 
of  this  description,  and  there  is  no  positive  evidence  tending  to  charge 
him  with  actual  or  constructive  knowledge  of  that  peril.  This  prin- 
cible  is  equally  applicable  whether  the  risks  in  question  existed  at 
the  time  when  the  servant  commenced  the  performance  of  his  con- 
tract,^ or  were  afterwards  created  by  some  material  change  in  the 


taken  down  by  prying  over  the  top  when 
an  excavation  of  a  sufficient  depth  had 
been  made  at  the  bottom.  Lynch  v. 
Allyn  (1893)  160  Mass.  248,  35  N.  E. 
550,  distinguishing  the  cases  where  a 
man  is  set  to  work  to  undermine  a 
bank  which  is  expected  to  fall  by  the 
force  of  gravitation,  and  he  is  required 
to  look  out  for  himself.  See  §  1313, 
note  1,  subd.  (aa),  and  §  1315,  note  3, 
subd.    (bb),  post. 

Warning  should  be  given  where  a 
servant  is  set  to  work  with  several 
others  to  push  a  car  past  a  bank  which 
at  one  place  comes  so  close  to  the  track 
that  he  will  be  crushed  if  he  is  on  the 
side  next  to  it.  Stockman  v.  Chicaao 
d  N.  W.  R.  Co.  (1891)  80  Wis.  428,  50 
N.  W.  404. 

The  duty  of  warning  has  been  said  to 
be  especially  imperative  where  the 
servant  is  required  to  handle  dangerous 
explosives.  Decatur  Cereal  Mill  Co.  v. 
Boland  (1900)  95  111.  App.  601;  Spel- 
man  v.  Fisher  Iron  Go.  (1870)  56  Barb. 
151;  Burrows  v.  Ozark  White  Lime  Co. 
(1907)  82  Ark.  343,  101  S.  W.  744; 
Charron  v.  Union  Carbide  Co.  (1908) 
151  Mich.  687,  115  N.  W.  718;  Pinney 
v.  King  (1906)  98  Minn.  160,  107  N. 
W.  1127  (inexperienced  servant  using 
dynamite)  ;  Wood  v.  McCabe  &  Co. 
(1909)  151  N.  C.  457,  66  S.  E.  433; 
Lama  v.  Eountz  Bros.  Co.  (1906)  31 
Pa.  Super.  Ct.  481.  Compare  §  1314, 
note  2,  subd.  (aa),  post. 

Or  to  work  where  he  is  in  danger 
of  coming  in  contact  with  appliances 
charged  with  electricity.  Werner  v. 
Metropolitan  Street  R.  Co.  (1909)  138 
Mo.  App.  1,  119  S.  W.  1076. 

So,  too,  where  acids  are  used  in  tho 
business,  the  necessity  of  instruction 
has  been  emphasized.  Boin  v.  Spreckels 
Sugar   Co.    (1909)    155   Cal.    612,    102 


Pao.  937 ;  Reickert  v.  Hammond  Pack- 
ing Co.  (1909)  136  Mo.  App.  565,  118 
S.  W.  525;  Elliff  v.  Oregon  R.  &  Nav. 
Co.    (1909)    153  Or.  66,  99  Pac.  76. 

See  note  to  Rahles  v.  J.  Thompson  & 
Sons  Mfg.  Co.  23  L.R.A.(N.S.)   296. 

la  German  American  Lumber  Co.  v. 
Brock  (1908)  55  Fla.  577,  46  So  740; 
Postal  Teleg.  Cable  Co.  v.  Likes  (1907) 
225  111.  249,  80  N.  E.  136  (uninsulated 
wires  of  another  company)  ;  Jarvis  \. 
Bitch  (1902)  —  Ind.  App.  — ,  65  N.  E. 
608  (dangers  encountered  while  getting 
water  to  drink)  ;  Ea^t  Tennessee  Teleph. 
Co.  V.  Carmine  (1906)  29  Ky.  L.  Rep. 
479,  93  S  W.  903  (current  turned  on 
wires  of  other  company  near  which 
servant  was   required   to  work). 

"It  is  uniformly  held  that  in  induct- 
ing an  employee  into  an  employment 
which  involves  exposure  to  some  in- 
visible danger,  no  matter  what  the  cause 
or  nature  of  the  peril  may  be,  the  em- 
ployer, to  escape  responsibility,  must 
impart  to  the  employee  his  own  knowl- 
edge of  the  situation."  Holshouser  v. 
Denver  Cos  &  Electric  Co.  (1903)  18 
Colo.  App.  431,  72  Pac.  289  (dangers 
from  strikers) . 

2  As,  where  malt  was  fumigated  with 
sulphur  and  salt  in  the  kiln  room  of  a 
malting  house,  from  which  the  fumes 
escaped  through  crevices,  and  overcame 
a  workman  on  another  floor,  so  that  he 
fell  into  machinery  there  and  was  in- 
jured. Deisenrieter  v.  Krau^-Merkel 
Malting  Co.  (1896)  92  Wis.  164,  66  W. 
W.  112. 

Or  where  a  part  of  a  trestle  just 
beyond  the  place  to  which  engineers 
were  constantly  obliged  to  take  their 
engines  was  dangerously  weak.  Pavh 
nvier  v.  Erie  R.  Co.  (1870)  34  N.  J.  L. 
151. 

Or    where    a    machine  was  liable  to 
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intrinsic  condition  or  relative  arrangement  of  the  instrumentalities  by 
which  the  work  was  being  done,  or  the  substances  which  the  injured 
person  or  his  coemployees  were  required  to  handle.'  [There  is  also 
an  obligation  to  instruct  a  servant  where  unfit  fellow  servants  are 


spasmodic  movements.  United  Laundry 
Co.  V.  Schilling  (1900)  21  Ky.  L.  Rep. 
1798,  56  S.  W.  425. 

Or  where  a  laborer  is  set  to  work 
under  a  banl<:  which  is  so  cracked  and 
seamed  as  to  be  liable  to  fall  at  any 
amount.  Elledge  v.  National  City  d>  6. 
R.  Co.  (1893)  100  Cal.  282,  38  Am  St. 
Rep.  290,  34  Pac.  720. 

Or  where  a  railway  agent,  believing; 
that  a  station  was  about  to  be  burglar- 
ized, secured  others  to  guard  the  place, 
and  during  the  night  an  engineer,  on 
going  to  the  station  for  the  purpose  of 
getting  orders,  was  shot  and  killed  by 
mistake.  Lipscomb  v.  Houston  &  T.  G. 
R.  Co.  (1901)  95  Tex.  5,  55  L.R.A.  809, 
93  Am.  St.  Rep  804,  64  S.  W.  923, 
modifying  judgment  in  (1901)  —  Tex. 
Civ.  App.  — ,  62  S.  W.  954. 

In  a  case  where  a  carpenter  hired  to 
erect  a,  fence  on  a  lot  was  held  not  to 
assume  the  risk  of  being  shot  by  a  per- 
son in  adverse  possession,  unless  the  em- 
ployer had  notified  him  beforehand  that 
'orcible  resistance  might  be  expected, 
the  court  said:  "The  general  princi- 
ple which  forbids  the  employer  to  ex- 
pose the  employee  to  unusual  risks  in 
the  course  of  his  employment,  and  to 
conceal  from  him  the  fact  of  such 
danger,  is  not  affected  by  the  fact  that 
the  danger  known  to  the  employer  arose 
from  the  tortious  or  felonious  purposes 
or  designs  of  third  persons  acting  in 
hostility  to  the  interests  of  the  em- 
ployer and  through  agencies  beyond  his 
control.  The  employee  is  as  clearly  en- 
titled to  Information  of  such  known 
danger  of  that  character  as  of  any 
other,  the  existence  of  which  is  known 
to  the  employer.  The  employer,  if  he 
knew  or  was  informed  of  a  threatened 
danger  of  that  character,  was  bound  to 
communicate  the  information  to  his 
employee  about  to  be  exposed  to  it  in 
the  course  of  his  employment  and  in 
ignorance  of  its  existence.  The  nature 
or  character  of  the  agency  or  means 
through  which  the  danger  of  injury  to 
the  employee  is  to  be  apprehended  can 
make  no  difference  in  the  rule,  for  the 
employee  is  entitled  in  all  cases  to  such 
information  upon  the  subject  as  the  em- 


ployer may  possess,  and  this  with  & 
view  to  enable  him  to  determine  for 
himself  if  at  the  proffered  compensation 
he  be  willing  to  assume  the  risk  and 
incur  the  hazards  of  the  business;  and 
if  the  employer  have  such  information 
or  knowledge  and  withhold  it  from  the 
employee,  and  the  latter  afterwards  be 
injured  in  consequence  thereof,  the  em- 
ployer is  liable  to  him  in  damages  there- 
for." Baxter  v.  Boherts  (1872)  44  Cal. 
188,  13  Am.  Rep.  160. 

In  O'Connor  v.  Adams  (1876)  120 
Mass  427,  it  was  laid  down  that  the 
case  is  for  the  jury  where  there  is  evi- 
dence tending  to  show  that  the  defend- 
ant's agents  put  the  plaintiff  in  a  place 
of  peculiar  danger,  of  which  he  had  no 
knowledge  or  experience,  without  in- 
forming him  of  the  risks  or  instructing 
him  how  to  avoid  them. 

This  principle  was  applied  in  a  later 
case,  where  a  servant,  while  engaged  in 
taking  down  an  old  building,  was  in- 
jured by  the  collapse  of  a  wall  which 
the  defendant  knew  to  be  unsafe  owing 
to  a  fissure  in  it.  Ryan  v.  Tarhox 
(1883)   135  Mass.  207. 

The  same  conception  is  apparent  in 
the  rulings  which,  without  any  specific 
reference  to  the  duty  of  warning,  de- 
clare that  it  is  negligence  to  allow  a 
servant  to  use  a  defective  instrumental- 
ity the  condition  of  which  is  known  to 
the  master,  and  not  knovni  to  the  serv- 
ant. Indianapolis  &  C.  B.  Go.  v.  Love 
(1858)   10  Ind.  554. 

A  master  who,  with  knowledge  of  the 
danger,  sends  a  servant  to  varnish  the 
inside  of  a  tub  in  which  a  fire  is  burn- 
ing, owes  the  servant  the  duty  of  warn- 
ing him  of  the  danger  of  an  explosion. 
Stoiher  v.  Independent  Brewing  Go. 
(1911)  230  Pa.  210,  79  Atl.  416. 

3  i\' orthwestern  Fuel  Go.  v.  Danielson 
(1893)  6  C.  C.  A.  636,  12  U.  S.  App. 
688,  57  Fed.  915  (where  the  employer 
began  to  tear  down  a  trestle  under 
wliioh  the  plaintiff  was  at  work)  ;  Sea- 
board Air-Line  R.  Co.  v.  Witt  (1908) 
4  Ga.  App.  149,  60  S.  E.  1012  (brake 
altered  so  as  to  work  much  easier)  ; 
Knox  V.  American  Rolling  Mill  Corp. 
(1908)   236  111.  437,  127  Am.  St.  Rep. 
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291,    86    N.    E.    90    (planking   removed  T alley  R.  Co.  (1910)  41  Pa.  Super.  Ct. 

while    night    watchman    was    absent)  ;  625. 

James  v.  Ames    (1904)    26  Ky.  L.  Rep.        An  inexperienced  section  hand  while 

498,  82  S.  W.  229   (adjustment  on  join-  unloading  gravel  from  hopper-bottomed 

ing  machine   changed)  ;    Phemx  Jellico  cars  does  not  assume  the  risk  of  injury 

Coal   Co.   V.   Lemp    (1909)    —  Ky.   — ,  due   to  the   fact   that   the  material   on 

121    S.    W.    418     (blast    near    place    of  the  car,  although  similar  in  appearance 

work)  ;     Ferringer    v.    Crowley    Oil    &  to  that  on  the  former  cars  unloaded  by 

Mineral  Go.   (1908)   122  La.  441,  47  So.  him,  was  of  a  different  character,  and 

763    (hot  water  turned  on  pipes  while  fell   out  much  more   readily.     Gulf,   C. 

servant    was     at    work);     Johnson    v.  (£  8.  F.  R.   Co.  v.  Jackson   (1908)    49 

Crookston  Lumber  Co.   (1905)  95  Minn.  Tex.  Civ.  App.  573,  109  S.  W.  478. 
142,    103    N.    W.    891     (adjustment    on        Although  a  workman  has  some  knowl- 

saw  changed )  ;   Sirois  v.  Henry   ( 1905 )  edge   of   machinery,   the  master   is   not 

73  N.  H.   148,  59   Atl.  936    (failure  to  absolved   from   his    duty   to   warn   him 

inform    servant    engaged    in    dangerous  upon  the  creation  of  an  extrahazardous 

work    requiring    signals     that    similar  condition,    where   the    servant    did    not 

signals  were  being  used  by  other  serv-  possess  equal  means  of  knowledge  with 

ants    for    other    purposes)  ;    TeajaWoona  the  master.     Wysocki  v.  Mineral  Point 

Table  &  Furmture  Co.  v.  Weob   (1905)  iy„-„.  /-i.     nmn\    ik/i  tii     a oaq 

-   Tex.   Civ.   App.   -,    86    S.   W.   782  ^'f  %[,^l^^t  n    ^PPj.*'^"     . 

(knives    on    planing    machine    reset)  ;  ,  ^^   ^'^Z    ^  I"*?*    ^,°.\7-.-   ^**<'<"«'*'» 

Galveston,  B.  &  S    A.  R.  Co.  v.  Lobit  i">f  tr.^'J'^J'"'^'    <^^^1'    ^^^   ^'^■ 

(1910)    —   Tex.   Civ.   App.   — ,   132    S.  ^°5'   ^^\  ^-   W.  615,   it  was  held  that 

W.  102   (engineer  ordered  to  remain  on  where  the  superintendent  of  a  factory 

siding    until    two    sections    of    a   train  attached    a    hose    through    which    city 

passed    held   entitled    to   warning    that  ^^ter  had  flowed,  and  from  which  the 

an    engine    and    caboose    which    passed  workmen,     with     the     superintendent's 

were  not  one  of  the  sections  mentioned  knowledge,    had    been   in   the    habit   of 

in  the  order).  taking  water  for  drinking  purposes,  to 

It  is  the  duty  of  the  master  to  notify  a  tank  containing  a  solution  of  cyanide 

the  servant  of  any  change  in  the  con-  of  potassium,  the  dangerous  conditions 

dition   of   his   apparatus   by  which   the  should   be   expressly    brought   home   to 

dangers  of  handling  it  are  augmented,  every  workman. 

unless  the  circumstances  themselves  con-        The  duty  of  instruction  was  held  to 

stitute  a  suificient  notification.     Graver  exist  under  the  following  circumstances : 

V.    Christian,    ( 1887 )    36   Minn.    413,    1  Where  a  servant  was  set  to  work  under 

Am.  St.  Rep.  675,  31  N.  W.  457.  a    bank    into    which    wedges    had    been 

It  is  the  duty  of  the  master  to  give  driven  the   evening  before   without   his 

notice  to  employees   in   charge   of   dan-  knowledge,    the   danger    being   also    in- 

gerous  appliances  and  machinery  of  the  creased   by   a   fall   of   rain    during   the 

inexperience   of   servants   sent   to   work  night    {Thomas   v.   Ross    [1896]    21    C. 

about   such   appliances   and   machinery.  C.  A.  444,  41  U.  S.  App.  574,  75  Fed. 

Evans  v.  Louisiana  Lumber  Co.   (1903)  552)  ;    where   a   miner   was   injured  by 

111  La.  534,  35  So.  736.  the  caving  of  a  shaft  at  a  place  where 

It  is  the  duty  of  a  corporation  when  there  had  been  a  fissure  in  the  earth 
it  employs  inexperienced  men,  and  before  the  accident  (Strahlendorf  v. 
places  them  in  dangerous  positions  Rosenthal  [1872]  30  Wis.  674);  where 
directly  under  others  having  the  direc-  a  wall  became  ruinous  and  dangerous 
tion  and  control  of  dangerous  ap-  while  a  servant  was  working  near  it 
plianees,  to  give  the  latter  notice  of  ( Vaughan  v.  Cork  &  Y.  R.  Go.  [1860] 
the  fact  of  such  inexperience,  and  12  Ir.  C.  L.  Rep.  297,  per  Pigot,  C.  B., 
caution  them  as  to  the  necessity  of  arguen-do)  ;  where  a  plaintiff  was  in- 
exercising  special  caution  in  order  to  jured  owing  to  the  existence  of  a  crack 
assure  their  safety.  Ibid  (headnote  by  in  the  wall  of  a  pit  in  which  he  was 
the   court).  working  {Colorado  City  v.  Liafe  [1901] 

An  employee  of  a  railroad  company  28  Colo.  468,  65  Pac.  630) ;  where  the 

at  work  in  a  tunnel  should  be  informed  day   crew   of   an   undercutting  machine 

of  the  changes  in  the  orders  so  that  two  were  allowed  to  go  to  work  without  any 

trains  might  thereafter  he  in  the  tunnel  warning  as  to  the  dangerous  condition 

at   the    same    time.      Miller  v.   Lehigh  of  the  face  of  the  coal  where  they  were 
M.  &  S.  Vol.  III.— 191. 


3042                                       MASTER  AND  SERVANT.  [chap.  xtrs. 

to    work     {Consolidated    Coal    Co.    v.  Pac.  169)  ;  where  a  piece  of  machinery 

Gruher    [1900]    188   111.   584,   59   N.   E.  had  been  disconnected  and  left  in  such 

254)  ;   where  the  form  of  a  dump  pile  a   position    that   it   was    liable   to    fall 

was   changed   by   removals   so  that   the  {Aitken  v.  Neu-port  Co.  Q.  B.  D.  [1887] 

slope  became  much   steeper  during  the  3  Times  L.  E.  527 )  ;   where  a  machine 

daytime,    and    one    of    the    night    shift  became  so  clogged  by  the  materials  upon 

was     consequently     injured      (Iroquois  which  it  operated  that  it  was  dangerous 

Furnace  Go.  v.   McCrea   [1900]    91   111.  to    a    new   employee;    accumulation    ot 

App.    337);    where    all   the   ballast   be-  motes  in  a  "linter"  caused  breast-board 

tween   the  ties   at   a   certain   switch   is  to    jump    up    and    press    the    servant's 

removed,   thus   causing   a  bral<eman  to  hands  against  the   saws    (Hillshoro  Oil 

lose  his  footing   (Louisville  <t  N.  R.  Co.  Co.  v.  WMte  [1899]  —  Tex.  Civ.  App. 

V.  Bowcock   [1899]   107  Ky.  223,  51   S.  — ,   54   S.   W.   432)  ;    where  spikes   had 

W.    580,    rehearing   denied   in   107    Ky.  been  removed  from  a  ladder  since  the 

233,  53   S.  W.   262);   where   a  railway  servant   had   last   used   it,   and   it   had 

switch    was    reopened   for    use   after    a  thus  been  made  more  liable  to  slip  on 

long   abandonment    (Town  v.   Michigan  the  floor  when  he  climbed  it   (O'Donnell 

C.  R.   Co.   [1890]   84  Mich.  214,  47  N.  v.  Sargent  [1897]  69  Conn.  476,  38  Atl. 

W.  665 )  ;  where  a  master  of  the  steamer  216 )  ;   where  there  was   a  change  in  a 

caused  a  spare-wheel,  which  in  its  ordi-  dangerous  machine,  amounting  to  more 

nary   condition   rested   loosely   and  un-  than  an  "ordinary  adaptation"  such  as 

fastened  upon  the  drum  of  tlie  steam-  a    skilled    mechanic    should    anticipate 

wheel,   to   be   lashed   so   that   it  would  (Ryan  v.  Chelsea  Paper  Mfg.  Co.  [1897] 

necessarily  rotate  with  the  drum,  there-  69  Conn.  454,  37  Atl.  1062)  ;  where  an 

by  rendering  the  apparatus   dangerous  elevator   was    out    of   repair.      (DeriHn 

to     anyone     engaged     in     cleaning     it  v.  Herrman  [1890]   26  Jones  &  S.  193, 

(Withcofsky    v.    Wier    [1887]    32    Fed.  9  N.  Y.  Supp.  722);  where  pipe  which 

301)  ;   where   a  washout  on  a  railroad  conveyed  oil  from  tank  had  been  broken 

had  occurred    (Mercantile  Trust  Co.  v.  (Pullman    Palace    Car    Co.    v.    Laacic 

Pittsburgh  &   W.  R.  Co.    [1902]    53   C.  [1892]    143  111.  242,  18  L.R.A.  215,  32 

C.   A.   207,   115   Fed.   475)  ;    where  an-  N.    E.    285)  ;    where   new   and   unusual 

other  servant,  who  was  holding  a  lad-  machinery    the    use    of   which    involves 

der,    was    called    away   by   the    master  an  unexpected   and  unanticipated   dan- 

(Sparta   Oil   Mill   v.   Russell    [1909]    6  ger  is  adopted    (O'Neil  v.  St.  Louis,  I. 

Ga.  App.  293,  65  S.  E.  37)  ;  where  con-  M.'d  8.  R.  Co.  [1881]  3  McCrary,  423, 

dition  of  floor  in  engine  room  had  been  9  Fed.  337)  ;   where  a  new  switch  was 

changed  without  knowledge   of   servant  reasonably  safe  and  properly  construct- 

(American  Rolling  Mill  Corp.  v.  Knox  ed,    but    was    operated    in    a    different 

[1908]    140    111.   App.    359,    affirmed   in  manner     (Cincinnati,    N.    0.    S    T.    P. 

[1908]    236  ill.  437,  127   Am.  St.  Rep.  R.   Co.   v.    Gray    [1900]    50   L.R.A.   47, 

291,  86  N.  E.  90);  where  a  powder  of  41    0.   C.   A.    535,    101   Fed.   623).     In 

higher  power  was  substituted  for  one  of  the   last   cited   case   it   was   laid   down 

lower     power      (Chambers     v.     Chester  that  the   considerations  which   demand 

[1903]    172   Mo.   461,    72   S.   W.   904)  ;  that   the   master   shall   furnish   for  his 

where   a  more   dangerous   style   of  ma-  employees    reasonably    safe    appliances 

chine   was    installed    (Bioks   v.    Naomi  necessarily   extend    to   the    requirement 

Falls   Mfg.    Co.    [1906]    143   N.   C  73,  that  when  appliances  wholly  or  partial- 

55  S.  E.  411);  where  a  pulley  used  in  ly  new,  and,  so  far  as  they  differ  and 

logging  tackle  was  removed  without  the  the   particular   work   is   concerned,   un- 

servant's  knowledge   (Rowland  v.  Stan-  known  and  untried,  are  substituted  for 

dard    Mill.    £    Logging    Co.    [1908]    50  old  ones,  he   shall  give  full  and  plain 

Wash.    34,    96    Pac.    686)  ;    where    the  instructions    to    employees    as    to    the 

condition    of    a    machine    was    changed  parts  of  such  appliances  which  are  new 

(Hawkins  v.  Johnson   [1886]   105  Ind.  in   operation,   in   order   that  they  may 

29,   55   Am.   Rep.   169,   4  N.   E.    172);  have  a  fair  opportunity  to  understand 

where  a  member  of  one  of  several  shifts  the    nature    of    any    differences    which 

went  to  work  in  a  shaft  in  a  mine  where  might,   if  they  were  unknown,  produce 

another  shift  had  previously  discharged  danger. 

several  blasts  and  left  one  missed  hole  See   also,   as  recognizing  the  general 

(Shannon  V.  Consolidated  Tiger  d  Poor-  rule — Walsh  v.  Chicago    (1901)    94  111. 

man.  Min.  Co.  [1901]  24  Wash.  119,  64  App.   311;    Clark  v.   Liston    (1894)    54 
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unavoidably  employed.^*]  More  particularly  is  a  jury  warranted  in 
finding  tliat  the  omission  to  warn  was  a  culpable  neglect  of  duty, 
where  the  servant  was  thrown  off  his  g-uard  by  the  assurance  of  the 
employer  that  there  were  no  abnormally  unsafe  conditions.*  See 
chapter  lvii.,  post.  [If  the  business  carried  on  is  of  a  particularly 
dangerous  character,  the  duty  of  instructing  the  servant  in  respect 
thereto  is  imposed  upon  the  master,  although  there  are  no  dangers 
which  are  abnormal  or  extraordinary  in  the  sense  that  they  might  be 
removed  by  due  care  on  the  part  of  the  master. *°-  See  also  §  1153.] 
So  far  as  the  essential  fact  of  an  increase  of  danger  is  concerned, 
it  is  obvious  that  this  situation  may  be  brought  about  by  the  transfer 
of  the  servant  to  a  new  environment,  or  by  the  imposition  of  new 
duties  in  the  old  environment,  no  less  than  by  a  change  in  the  inherent 
quality  or  in  the  arrangement  of  the  instrumentalities  themselves, 
or  of  the  materials  handled.  It  follows,  therefore,  that,  when  the 
servant  is  thus  required  to  work  amidst  new  surroundings  or  to  under- 
take new  duties,  the  master  becomes,  at  once  chargeable  with  the  obli- 
gation of  giving  him  instructions  in  any  case  where  there  is  a  real 
augmentation  of  the  risks,  owing  to  the  fact  that  the  servant  has  not 
sufficient  experience  or  intelligence  to  enable  him  to  safeguard  him- 
self.* Where  the  injury  was  received  by  the  servant  while  doing 
work  outside  the  scope  of  his  employment,  it  often  becomes  a  material 

111.   App.   578    (said   with   reference   to  99    N.    W.    629     (piling    logs    by    ma- 

a  building  which  was  being  torn  down)  ;  chinery) . 

McDougall    v.    Ashland    Sulphite-Fihre  ^  Brennan  v.   Gordon    (1890)    118  N. 

Go.    (1897)   97  Wis.  382,  73  N.  W.  327.  Y.  489,  8  L.R.A.  818,  16  Am.  St.  Kep. 

9H.  Chicago,  St.  L.  d  P.  R.  Co.  V.  Cham-  775,    23    N.   E.    810    (master   bound   to 

pion   (1894)    9  Ind.  App.  510,  36  N.  E.  instruct   common   laborer    before   he    is 

221,   37   N.   E.   21.     And  see   Curtis  v.  put  in  charge  of  dangerous  machinery 

Laconia   Car  Co.   Works    (1906)    73  N.  — here   an   elevator — with   which   he   is 

H.  516,  63  Atl.  400    (servant  somewhat  not     acquainted)  ;     James    v.     Rapides 

intoxicated).  Lumber   Co.    (1898)    50   La.   Ann.   717, 

iGowen  v.  Bush   (1896)    22  C.  C.  A.  44  L.R.A.  33,  23  So.  469    (minor  nine- 

196,   40   U.   S.   App.   349,   76  Fed.   349 ;  teen  years  of  age  suddenly  called  on  to 

Fletcher  Bros.   Co.  v.   Hyde    (1905)    36  work  with   a  trimmer   in   a   sawmill); 

Ind.  App.  96,  75  N.  E.  9;  Bettering  v.  Gamp  v.   Hall    (1897)    39   Fla.   535,  22 

Levy   (1911)   114  Md.  273,  79  Atl.  476;  So.  792   (boy  fourteen  years  of  age  was 

SchmUtt  V.   Hamilton  Mfg.   Co.    (1908)  employed     to     put    together     vegetable 

135  Wis.  117,  115  N.  W.  353;   Colling-  crates,  and  transferred  to  the  work  of 

wood  V.  Illinois  &  I.  Fuel  Co.    (1904)  pushing  cars  on  a  side  track);   Texa/r- 

125  Iowa,  537,  101  N.  W.  283    (failure  Icana  d  Ft.  S.  R.  Co.  v.  Preacher  (1900) 

to  warn  after  assurance  that  he  would )  ;  —   Tex.    Civ.    App.   — ,    59    S.    W.    593 

Miller  v.  Lehigh  Valley  R.  Go.    (1910)  (minor  employed  as  a  messenger  in  a 

41  Pa.  Super.  Ct.  625    (two  trains  run  railway  office,  directed  to  couple  cars)  ; 

in  tunnel  where  servant  had  been  told  Felton  v.   Girardy    (1900)    43   C.  C.  A. 

there  was  but  one).  439,    104    Fed.    127     (helper    in    repair 

*a  Marlclewitz  v.   Olds   Motor  Works  shop  of  railway  company  was  directed 

(1908)    152  Mich.  113,  115  N.  W.  999;  to  go  into  the  fire  box  of  a  locomotive 

Dell  V.  McGrath   (1904)   92  Minn.  187,  which  had  steam  up,   and  tighten  the 
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question  whether  he  was  acting  under  proper  authority,  for  it  is  clear, 
upon  general  principles,  that  negligence  cannot  be  predicated  of  the 

plug  in  a  leaking  flue  of  the  boiler,  and,  —  Tex.   Civ.  App.  — ,  113   S.  W.  968; 
not  Icnowing  that  the  plug  was  screwed    Olson  v.  Nebraska  Teleph.   Co.    (1910) 

in,   hammered  it   so  the  threads   broke  87  Neb.  593,   127  N.  W.  916    (ground- 

and  thus  allowed  the  steam  to  escape)  ;  man   advanced   to   lineman)  ;    Burns  v. 

Michael     v.     Roanoke     Mach.      Works  Vesta  Coal  Go.   (1909)   223  Pa.  473,  72 

(1894)    90   Va.   492,   44   Am.   St.   Rep.  Atl.  800   (miner  transferred  to  a  larger 

927,  19  S.  E.  261   (helper  in  boiler  shop  motor    and    sent    to    diflferent    part    of 

assigned  to  duties  where  he  was  exposed  mine). 

to  danger  from  a  crane  used  to  move  In  Mann  v.  Oriental  Print  Works 
machinery)  ;  Lofrano  v.  New  York  &  (1875)  11  R.  I.  152,  the  following  in- 
Mt.  V.  Water  Co.  (1890)  55  Hun,  452,  struction  was  affirmed:  "If  the  fire- 
8  N.  Y.  Supp.  717  (servant  not  em-  man,  although  employed  only  for  a 
ployed  to  perform  that  particular  serv-  fireman,  was  placed  under  the  orders 
ice  was  ordered  to  warm  a  quantity  of  of  the  engineer,  and  was  by  him  sud- 
dynamite,  and  was  injured  by  its  ex-  denly  called  upon  to  assist  in  throwing 
plosion)  ;  Banks  v.  Effingham  (1896)  on  a  belt,  out  of  his  own  sphere,  but 
63  111.  App.  223  (laborer  transferred  within  the  sphere  of  duty  of  the  en- 
to  place  in  a  ditch  where  there  were  gineer,  and  was  thus  subjected  to  a 
deposits  of  quicksand ) .  risk  with  which  he  was  not  acquainted, 
See  also,  as  aifirming  explicitly  or  or  to  a  peculiar  and  greater  risk  at 
recognizing  the  duty  of  instruction  that  time  and  of  which  he  was  not  in- 
under  these  circumstances,  the  following  formed  or  cautioned,  then  the  defend- 
cases:  Hamilton  Bridge  Go.  v.  O'Con-  ants  would  be  liable."  "If  the  nature 
nor  (1895)  24  Can.  S.  C.  598;  Union  and  magnitude  of  the  master's  work, 
P.  R.  Co.  V.  Fort  (1873)  17  Wall.  553,  whether  it  be  that  of  construction  or 
21  L.  ed.  739 ;  Montana  Coal  &  Coke  otherwise,  and  the  number  of  men  en- 
Co.  V.  Kovec  (1910)  99  C.  C.  A.  565,  gaged  in  its  execution,  are  such  that 
176  Fed.  211;  Mary  Lee  Goal  &  R.  Co.  the  exercise  of  ordinary  care  for  the 
V.  Chambliss  (1893)  97  Ala.  171,  11  safety  and  protection  of  the  workmen 
So.  897 ;  Boin  v.  Spreckels  Sugar  Co.  from  unusual  and  unnecessary  dangers 
(1909)  155  Cal.  612,  102  Pac.  937;  requires  that  they  be  given  reasonable 
Quinn  v.  Johnson  Forge  Co.  (1892)  9  orders,  and  that  they  be  not  ordered 
Houst.  (Del.)  338,  32  Atl.  858;  Camp  from  one  part  of  the  work  to  another, 
V.  Hall  ( 1897 )  39  Fla.  535,  22  So.  792 ;  without  warning,  into  places  of  unusual 
Knickerbocker  Ice  Co.  v.  Gray  (1908)  danger  and  risks,  which  are  not  obvious 
171  Ind.  395,  84  N.  B.  341;    Newbury  to  the  senses  and  known  to  them,  but 

IV.  Getchel  &  M.  Lumber  &  Mfg.  Co.  which  might  be  ascertained  by  the  mas- 
(1896)   100  Iowa,  441,  62  Am.  St.  Rep.  ter  by  a  proper  inspection,  the  absolute 

582,  69  N.  W.   743;   Reardon  v.  Byrne  duty  rests  upon  the  master  to  give  such 

(1907)    195   Mass.   146,  80  N.  E.  827;  reasonable  orders.     ...     A  workman, 

Walker  v.  Lake  Shore  &  M.  S.  R.  Co.  when  ordered  from  one  part  of  the  work 

(1895)  104  Mich.  606,  62  N.  W.  1032;  to  another,  cannot  be  allowed  to  stop, 
Leary  v.  Boston  d  A.  R.  Co.  (1885)  examine,  and  experiment  for  himself, 
139  Mass.  580,  52  Am.  Rep.  733,  2  N.  in   order  to   ascertain  if  the   place   as- 

E.  115;  Palmer  v.  Michigan  C.  R.  Co.  signed  to  him  is  a  safe  one;  and  there- 
(1891)  87  Mich.  2§1,  49  N.  W.  613;  fore,  in  obeying  the  order,  while  he 
Gavigan  v.  Lake  Shore  &  M.  S.  R.  Co.  assumes    obvious    and    ordinary    risks, 

(1896)  110  Mich.  71,  67  N.  W.  1097;  he  has  a  right  to  rely  upon  a  faithful 
Manola  v.  Enterprise  Stwmping  Go.  discharge  of  the  master's  duty  to  use 
(1909)    40   Pa.  Super.   Ct.   328;    Manzi  ordinary  care  to  warn  and  protect  him 

V.  Washburn  Wire  Co.  (1909)  29  R.  I.  against  unusual  dangers."  Carlson  v. 
460,  72  Atl.  394;  Gulf,  C.  &  8.  F.  R.  Northwestern  Teleph.  Exch.  Co.  (1896) 
Co.   V.    Newman    (1901)    27    Tex.    Civ.  63  Minn.  433,  65  N.  W.  914. 

App.  77,  64  S.  W.  790 ;    Gulf,  C.  &  8.       A  charge  to  the  effect  that  a  foundry 

F.  R.  Co.  V.  Jackson  (1908)  49  Tex.  superintendent,  when  about  to  order  an 
Civ.  App.  573,  109  S.  W.  478 ;  Brandon  extrahazardous  piece  of  work  to  be  done, 
T.  Texarkana  &  Ft.  8.  R.  Co.    (1908)  is  under  no  obligation  to  warn  work- 
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master's  omission  to  instruct  a  servant  as  to  work  which  he  was  neither 
expected  nor  ordered  to  do.®  The  absence  of  any  specific  order  from 
the  master  does  not,  however,  operate  as  a  conclusive  bar  to  the 
servant's  action  under  such  circumstances.  He  may  still  rely  on  the 
duty  of  the  master  to  instruct  him,  if  the  employer  knew  that  he  had 

men  not  then  present,  but  whose  duties  erally,  as  to  such  situations,  chapter 
may    call    them    to    the    place    at    any   LVin.,  post. 

moment,  is  rightly  refused.  Girard  v.  A  servant  is  not  "holden  to  antici- 
St.  Louis  Car-Wheel  Co.  (1891)  46  Mo.  pate  that  a  safe  working  place  will  be 
App.  79.  suddenly  changed,  without  his  knowl- 
The  situation  which  results  when  the  edge,  into  an  unsafe  one  by  the  master 
servant  is  ordered  by  the  master  to  setting  in  motion  a  defective  and  dan- 
perform  temporary  service  beyond  and  gerous  method  of  operation  without 
without  the  scope  of  that  which  he  has  giving  him  warning."  Ball  v.  Megrath 
engaged  to  do,  is  thus  discussed  in  a  (1906)  43  Wash.  107,  86  Pac.  382. 
recent  case:  "The  master  may  not  law-  ^National  Biscuit  Co.  v.  Nolan  (1905) 
fully  expose  his  servant  to  greater  risks  70  C.  C.  A.  436,  138  Fed.  6;  lavaroni 
than  those  pertaining  to  the  particular  v.  Grand  Crossing  Tack  Co.  (1910)  154 
service  for  which  he  has  engaged,  and  111.  App.  601;  Htodden  v.  Anderson  & 
against  which  the  servant,  through  want  W.  Mfg.  Co.  (1908)  138  Iowa,  398, 
of  skill,  or  by  reason  of  tender  age  or  16  L.R.A.(N.S.)  614,  116  N.  W.  116; 
physical  inability,  could  not  presumably  ^mith  v.  Thomas  Iron  Co.  (1903)  69 
defend  himself,  if  unapprised  of  the  N.  J.  L.  11,  54  Atl.  562;  St.  howls 
danger.  He  is  bound  to  warn  the  serv-  Southwestern  R.  Co.  v.  Spive'y  (1903) 
ant  of  the  danger  if  it  be  not  obvious,  97  Tex.  143,  76  S.  W.  748;  Ponelli  v. 
and  to  instruct  him  how  it  may  be  Seattle  Steel  Co.  (1911)  64  Wash.  269, 
avoided.  If,  however,  the  servant  be  116  Pac.  864;  Leistritz  v.  American 
of  mature  years  and  of  ordinary  intel-  ZylorUte  Go.  (1891)  154  Mass.  382,  28 
ligence  and  experience,  he  is  presumed  N.  E.  294;  Gillen  v.  Rowley  (1890) 
to  know  and  comprehend  obvious  dan-  134  Pa.  209,  19  Atl.  504;  Hinckley  v. 
gers.  In  such  case  the  master  is  not  Eorazdowslcy  (1890)  133  111.  359,  8 
liable  for  injury  happening  to  the  serv-  L.R.A.  490,  23  Am.  St.  Rep.  618,  24 
ant  in  the  performance  of  dangerous  N.  E.  421;  Stewart  v.  Patrick  (1892) 
work  without  the  scope  of  his  engage-  5  Ind.  App.  50,  30  N.  E.  814;  McCue 
ment  for  service,  merely  because  he  has  v.  National  Starch  Mfg.  Co.  (1894)  142 
been  directed  by  the  master  to  perform  N.  Y.  106,  36  N.  E.  809  (no  liability 
such  work.  If  the  servant  is  possessed  where  servant  undertook  propria  motu 
of  knowledge  and  experience  sufficient  to  repair  machinery,  when  it  was  his 
to  comprehend  the  danger,  and  without  duty  merely  to  report  to  a  machinist 
objection  undertakes  the  service,  the  when  the  necessity  for  repairs  arose), 
master  is  not  liable  for  injury  received  Where  the  foreman  told  the  plaintiff, 
by  the  servant  in  such  new  and  more  who  was  employed  to  load  cars,  to  fix 
dangerous  employment.  .  .  .  The  up  the  dump  cars  as  a  mill  temporarily, 
liability  upon  the  master  in  cases  of  as  well  as  he  could,  this  order  cannot 
injury  to  the  servant  received  in  a  be  construed  into  a  direction  to  incur 
dangerous  employment  outside  of  that  any  danger,  or  to  go  to  any  part  of  the 
for  which  he  had  engaged  arises,  there-  mill,  or  to  saw  a  piece  of  scantling  on 
fore,  not  from  the  direction  of  the  mas-  any  saw  he  might  select.  The  rights  of 
ter  to  the  servant  to  depart  from  the  the  parties  must,  in  such  a  case,  be  de- 
one  service  and  to  engage  in  the  other  termined  by  the  rule  that  the  master 
and  more  dangerous  work,  but  from  is  under  no  duty  of  specially  guarding 
failure  to  give  proper  warning  of  the  dangerous  machinery,  or  of  giving  spe- 
attendant  danger  in  cases  where  the  cial  warning  as  to  the  dangers  arising 
danger  is  not  obvious,  or  where  the  therefrom,  as  respects  persons  who, 
servant  is  of  immature  years,  or  unable  without  authority,  go  into  places  where 
to  comprehend  the  danger."  Reed  v.  such  machinery  is  in  operation.  Lind- 
Stockmeyer  (1896)  20  C.  C.  A.  381,  34  strand  v.  Delta  Lumber  Co.  (1887)  65 
U.  S.  App.  727,  74  Fed.  186.     See,  gen-  Mich.  254,  32  N.  W.  427. 
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engaged,  or  was  likely  to  engage,  in  the  work  from  which  his  injury 
resulted.^ 

For  a  further  discussion  of  the  right  of  a  servant  to  recover  for 
injuries  received  in  doing  work  outside  the  scope  of  his  employment, 
see  chapter  lviii.,  -post.  Compare  also  the  cases  cited  in  §  1314, 
post. 

1147.  [240a]  Servant's  comprehension  of  the  risk,  and  not  merely 
of  the  conditions,  is  the  material  point  to  be  determined. — In  consid- 
ering whether  the  servant's  action  is  barred  on  the  ground  of  knowl- 
edge, the  material  question  is  not  whether  he  was  aware  of  the  condi- 
tions which  produced  the  danger,  but  whether  he  understood  the 
danger  itself.^  But  in  a  large  number  of  instances  the  conclusion  that 
knowledge  of  the  conditions  cannot  be  imputed  without  also  imputing 
knowledge  of  the  attendant  risks  is  so  clearly  unavoidable  that,  for 
practical  purposes,  the  investigation  is  concerned  only  with  the  ques- 
tion whether  the  servant  possessed  the  former  kind  of  knowledge.^ 


"f  Leistritz  v.  Afmericati  Zylonite  Go. 
(1891)    154   Mass.   382,   28   N.   E.   294. 

In  Donahoe  v.  Old  Colony  R.  Go. 
(1891)  153  Mass.  356,  26  N.  E.  868, 
the  defendant  contended  that  a  con- 
ductor who  left  his  train  before  tlie 
accident  happened  was  not  negligent  in 
omitting  to  tell  the  plaintiff  of  a  broken 
drawbar,  because  the  movements  of  the 
trajn  and  the  coupling  and  uncoupling 
of  cars  were  wholly  under  his  direction, 
and  a  brakeman  was  not  expected  to 
uncouple  cars  without  his  orders.  The 
court,  however,  said  that,  when  the 
conductor  permitted  it  to  proceed  with- 
out him,  it  might  properly  be  inferred 
by  the  jury  that  he  expected  and  per- 
mitted such  things  to  be  done  as  were 
necessary  in  the  management  of  the 
train  until  he  should  rejoin  it,  without 
a  specific  order  from  himself  for  each 
particular  act;  and,  if  so,  that  it  might 
properly  he  found  to  have  been  negli- 
gence on  his  part  to  omit  to  tell  the 
plaintiff  of  the  broken  drawbar.  And 
see  Kmiclcerbocker  Ice  Co.  v.  Gray 
(1908)  171  Ind.  395,  84  N.  E.  341; 
Henderson  Gotton  Mills  v.  Warren 
(1902)  24  Ky.  L.  Rep.  1030,  70  S.  W. 
658. 

1  McDonald  v.  Ghicago,  St.  P.  M.  &  0. 
R.  Go.  (1889)  41  Minn.  439,  16  Am.  St. 
Rep.  711,  43  N.  W.  380;  Goomhs  v. 
New  Bedford  Cordage  Co.  (1869)  102 
Mass.  573,  3  Am.  Rep.  506  (machinery 
which   caused   the   injury  was   open   to 


view,  and  probably  it  was  seen  by  the 
party  injured;  but  the  danger  of  the 
position  was  not  explained,  as  was 
necessary  for  the  protection  of  .one  who 
had  no  knowledge  of  it)  ;  McGowan  v. 
LaPlata  Min.  <&  Smelting  Co.  (1882) 
3  McCrary,  393,  9  Fed.  861;  George 
Matthews  Go.  v.  Bouchard  ( 1897 )  Rap. 
Jud.  Quebec  8  B.  R.  550;  Moicers  v. 
Louisville  &  N.  R.  Go.  (1908)  55  Fla. 
603,  46  So.  718 ;  RepuUic  Iron  &  Steel 
Go.  V.  Ohler  (1903)  161  Ind.  393,  68 
N.  E.  901;  Fletcher  Bros.  Go.  v.  Hyde 
(1905)  36  Ind.  App.  96,  75  N.  E.  9; 
Manning  v.  Excelsior  Laundry  Co. 
(1905)  189  Mass.  231,  75  N.  E.  254; 
Bennett  v.  Concord  Woodworking  Co. 
(1907)  74  N.  H.  400,  68  Atl.  460; 
Fisher  v.  Prairie  (1910)  26  Okla.  337, 
109  Pac.  514;  Shoemaker  v.  Bryant 
Lumher  &  Shingle  Mill  Go.  (1902)  27 
Wash.  637,  68  Pac.  380;  Stark  v.  Port 
Blakely  Mill  Go.  (1906)  44  Wash.  309, 
87  Pac.  339;  Finkelstein  v.  Kramer 
(1909)  133  App.  Div.  565,  118  N.  Y. 
Supp.  152,  affirmed  in  (1910)  197  N.  Y. 
594,  91  N.  E.  1113  (danger  of  coming 
in  contact  with  saw  was  known,  but 
danger  of  long  board  which  was  being 
sawed  "jumping"  was  not  explained) . 

2  A  conductor  of  a  train  on  an  in- 
clined railway,  with  seventeen  years' 
experience,  who  knows  that,  under  cer- 
tain conditions  of  weather,  the  several 
sections  are  stopped  at  a  certain  shed 
near  the  head  of  the  incline,  and  coupled 
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For  other  cases  in  which  the  distinction  between  the  servant's 
knowledge  of  the  conditions  and  his  knowledge  of  the  attendant  dan- 
gers is  recognized,  see  §§  1190,  1208,  1233,  1289,  1314,  131T,  1318, 
post.  That  an  appreciation  of  the  risk  is  frequently,  if  not  usually, 
inferred  when  a  knowledge  of  the  conditions  is  established,  is  indi- 
cated by  the  authorities  collected  in  §§  1191,  1209,  1234,  -post,  and  a 
large  number  of  those  the  effect  of  which  is  stated  in  chapter  liv., 
post. 

1148.  [241]  Master's  knowledge  of  the  servant's  ignorance  of  the 
danger;  necessity  for  showing.— The  third  prerequisite  to  recovery  by 
the  servant  results  from  a  particular  application  of  the  principle 
which  makes  knowledge  an  essential  element  of  negligence,  to  a  case 
in  which  the  special  question  to  be  resolved  is  whether,  in  view  of  the 
material  conditions  which  produced  the  injury,  and  the  personal 
characteristics  of  a  certain  servant,  the  master  should  have  seen  that 
such  servant  was  probably  incapable  of  understanding  the  perils  of 


together  for  the  purpose  of  proceed- 
ing to  points  beyond,  cannot  hold  the 
owners  of  the  railway  liable  for  the 
failure  of  its  superintendent  to  warn 
him,  while  he  is  in  control  of  the  rear 
section,  that  he  must  guard  himself 
against  the  danger  of  a  collision  with 
the  preceding  sections.  Monies  v.  Dela- 
ware &  H.  Canal  Co.  (1891)  141  Pa. 
«32,  21  Atl.  733. 

Where  a  servant  knows  the  general 
danger  of  being  caught  by  a,  revolving 
shaft,  a  master  is  not  bound  to  pro- 
■ceed  on  the  assumption  that  the  servant 
in  stepping  over  it  will  avoid  it  by  so 
narrow  a  margin  as  to  encounter  the 
special  danger  of  a  slightly  projecting 
spline-key, — a  danger  which,  if  not  com- 
prehended within  the  general  danger,  is 
at  least  so  closely  connected  therewith 
as  not  to  demand  particular  considera- 
tion. Andersen  v.  Berlin  Mills  Co. 
(1898)  32  C.  C.  A.  143,  50  U.  S.  App. 
413,  88  Fed.  944. 

There  is  no  duty  to  warn  a  servant 
•of  full  age  as  to  the  dangers  arising 
from  a  revolving  shaft  which  extends 
across  a  doorway,  4  feet  above  the 
floor.  Lemoine  v.  Aldrioh  (1900)  177 
Mass.  89,  58  N.  E.  178. 

There  is  no  duty  to  instruct  an  ex- 
perienced lineman  as  to  the  danger  of 
handling  live  electric  wires  without 
gloves  made  of  some  nonconducting  ma- 
terial.     Junior    v.    Missouri    Electric 


Light  &  P.  Co.  (1895)  127  Mo.  79,  29 
S.  W.  988.  See  also  the  following  cases: 
Baylor  v.  Delaware,  L.  dc  W.  R.  Go. 
(1878)  40  N.  J.  L.  24,  29  Am.  Rep.  208 
(low  overhead  bridge  on  a  railway)  ; 
Boland  v.  Louisville  dc  N.  R.  Co.  (1894) 
106  Ala.  641,  18  So.  99  (car  couplers  of 
different  patterns)  ;  Demers  v.  Marshall 
(1901)  178  Mass.  9,  59  N.  E.  454  (set 
screw  on  shaft)  ;  Wilson  v.  Massachu- 
setts Cotton  Mills  (1897)  169  Mass. 
67,  47  N.  E.  506  (exposed  cogwheels)  ; 
Cunningham  v.  Bath  Iron  Works 
(1899)  92  Me.  501,  43  Atl.  106  (ex- 
posed cogwheels)  ;  Buttle  v.  George  C. 
Page  Box  Co.  (1900)  175  Mass.  318,  56 
N.  E.  583  (moving  saw)  ;  Cushman  v. 
Cushman  (1901)  179  Mass.  601,  61  N. 
E.  262  (position  of  collar  and  set  screw 
on  shaft  known  to  servant  who  was  in- 
jured by  a  belt  catching  on  the  collar 
as  he  was  removing  it  from  the  fixed 
pulley)  ;  Omngs  v.  Moneynick  Oil  Mill 
(1899)  55  S.  C.  483,  33  S.  E.  511 
(servant  knew  that  certain  wires  con- 
veyed electricity  to  a  mill,  and  that 
this  was  running  at  the  time  when  he 
was  injured)  ;  Cmieleicski  v.  Mollen- 
hauer  Sugar  Ref.  Go.  (1896)  11  App. 
Div.  Ill,  42  N.  Y.  Supp.  936  (no  duty 
to  instriict  as  to  the  danger  of  stepping 
on  a  grating  underneath  which  there 
is  moving  machinery,  where  the  servant 
knows  the  openings  are  large  enough  to 
let  his  feet  through). 
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the  situation.  An  investigation  under  this  head  ranges  over  much 
the  same  area  of  facts  as  that  vs^hich  is  explored  in  ascertaining  wheth- 
er the  third  prerequisite  to  the  maintenance  of  the  action  exists.  (See 
infra.)  The  only  difference  is  that  the  problem  for  the  solution  of 
which  the  data  are  used  is  propounded  in  another  form  determined 
by  the  theory  on  which  the  plaintiff  relies,  and  that  the  testimony 
which,  in  one  case,  is  directed  to  the  establishment  of  a  breach  of  a 
positive  duty,  is  directed  in  the  other  case  to  the  support  of  a  plea 
which  is  virtually  one  of  confession  and  avoidance. 

The  general  principle  to  be  extracted  from  the  decisions  in  which 
this  aspect  of  the  duty  of  instruction  is  adverted  to  would  seem  to  be 
this :  That,  on  the  one  hand,  the  master  may  properly  be  found  guilty 
of  negligence  whenever  instruction  was  not  given  under  circumstances 
which  were  of  such  a  nature  that  he  was  not  justified  in  acting  on  the 
assumption  that  the  servant  appreciated  the  risk  involved ;  and  that, 
on.  the  other  hsmd,  culpability  cannot  be  predicated  of  the  omission 
CO  give  instruction  if  the  master  had  good  grounds  for  supposing  that 
the  servant  understood  that  risk.*    Before  an  employer  can  be  held 

ISee   the  following   cases:      King  v.  (1891)    153  Mass.  333,  26  N.  E.  1002; 

Morgan    (1901)    48   C.   C.   A.   507,   109  Stuart    v.    West    End    Street    R.    Co. 

Fed.    446;    Wright   v.    Stanley    (1902)  (1895)    163  Mass.   391,   40  N.   E.   180; 

56  C.  C.  A.  234,  119  Fed.  330 ;  St.  Louis  Beique  v.  Hosmer  ( 1897 )  169  Mass.  541, 

d  S.  F.  B.  Co.  V.  Brantley   (1910)    168  48  N.  E.  338;  Rohinslca  v.  Lyman  Mills 

Ala.  579,  53  So.  305;   Arizona  Lumber  (1899)   174  Mass.  432,  75  Am.  St.  Rep. 

c6  Timber  Co.  v.  Mooney  ( 1893 )  4  Ariz.  364,   54   N.   E.   873 ;    Gwadet   v.   Stam- 

96,  33  Pac.  590;   Ft.  Smith  Oil  Co.  v.  field    (1903)    182  Mass.   451,   65   N.  E. 

Slover    (1893)    58  Ark.   168,  24  S.  W.  850;   Manley  v.  Minneapolis  Paint  Co. 

106;     Ford    v.     Bodcaw    Lumber     Co.  (1899)    76  Minn.  169,  78  N.  W.   1050; 

(1904)  73  Ark.  49,  83  S.  W.  346;  Fuhmder  v.  Trenton  Gaslight  &  P.  Co. 
Orayson-McLeod  Ijumber  Co.  v.  Carter  (1909)    216   Mo.   582,   116   S.   W.   508; 

(1905)  76  Ark.  69,  88  S.  W.  597;  A Wco-  Murphy  v.  Rockivell  Engineering  Co. 
delphia  Lumber  Co.  V.  Henderson  (1907)  (1904)  70  N.  J.  L.  374,  57  Atl.  444; 
84  Ark.  382,  105  S.  W.  882;  Warren  Stolara  v.  Algonquin  Co.  (1908)  77  N. 
Vehicle  Stock  Co.  v.  Siggs  (1909)  91  J.  1,.  U7,  71  Atl.  57 ;  Ramsey  v.  Raritan 
Ark.  102,  120  S.  W.  412;  North  Arkwn-  Copper  Works  (1909)  78  N.  J.  L.  474, 
SOS  Teleph.  Co.  v.  Steiner  (1910)  —  74  Atl.  437;  Mannion  v.  Hagan  (1896) 
Ark.  — ,  129  S.  W.  810;  May  v.  Smith  9  App.  Div.  98,  41  N.  Y.  Supp.  86; 
(1893)  92  Ga.  95,  44  Am.  St.  Rep.  84,  Latimer  v.  General  Electric  Co.  (1908) 
18  S.  E.  360;  Yeager  v.  Burlington,  C.  81  S.  C.  374,  62  S.  E.  438;  Missouri 
R.  d  N.  R.  Go.  (1894)  93  Iowa,  1,  61  P.  R.  Co.  v.  Sasse  (1893)  —  Tex.  Civ. 
N.  W.  215;  Harney  v.  Chicago,  R.  I.  &  App.  — ,  22  S.  W.  187;  Missouri  P.  R. 
P.  R.  Co.  (1908)  139  Iowa,  359,  115  Co.  v.  King  (1893)  2  Tex.  Civ.  App. 
N.  W.  886;  Kerker  v.  Bettendorf  Metal  122,  20  S.  W.  1014,  23  S.  W.  917; 
Wheel  Go.  (1908)  140  Iowa,  209,  118  Connor  v.  Saunders  ('l894)  9  Tex.  Civ. 
N.  W.  306;  Croiim  Cork  d  Seal  Co.  v.  App.  56,  29  S.  W.  1140-  Jancko  v 
O'Leary  (1908)  108  Md.  463,  69  Atl.  West  Coast  Mfg.  &  Invest.  Co.  (1904)' 
1068;  Crowley  v.  Pacific  Mills  (1889)  .34  Wash.  556,  76  Pac.  78;  Props  v 
148  Mass.   228,  19  N.  E.  344;    Ciriach  Washington  Pulley  d  Mfg.  Co.    (1910)' 

V.   Merchants'   Woolen  Co.    (1890)    151  61  Wash.  8,  —  L.R.A.(N.S.)  ,  111  Pac. 

Mass.    152,   6   L.R.A.   733,   21   Am.   St.  888;    Johanson    v.    Webster    Mfg.    Co' 

Rep.  438,  23  N.  E.  829;  Pratt  v.  Prouty  (1909)   139  Wis.  181,  120  N.  W.  832. 
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liable  for  a  failure  to  warn,  there  mtist  be  something  to  suggest  to 
him  that  a  warning  is  necessary.''  Unless  this  necessity  was  or  ought 
to  have  been  known  to  him,  he  is  considered  to  be  justified  in  acting 
iipon  the  assumption  that  the  servant  understood  the  dangers  to  which 
he  was  exposed,  and  would  take  appropriate  precautions  to  safeguard 
himself. 

The  mere  statement  of  this  principle  indicates  that  there  can  be 
very  few,  if  any,  situations  in  which  the  existence  or  absence  of  a 
duty  to  instruct,  as  affirmed  or  denied  on  this  ground,  would  not  de- 
pend upon  virtually  the  same  considerations  as  are  controlling  where 
the  issue  to  be  decided  is  whether  the  servant  was  chargeable  with 
the  possession  of  sufficient  knowledge  to  enable  him  to  avoid  being* 
injured.  Hence,  we  find  that  judgments  which  refer  to  the  fact  that 
the  dangers  were,  or  were  not,  such  as  the  servant  might  fairly  be 
supposed  to  understand  always  associate  the  language  in  which  this 
conception  is  embodied  with  expressions  which  show  that  the  dangers 
contemplated  were  such  as  the  servant  was  or  was  not  bound  to  com- 
prehend.' 

The  cases  in  which  the  principle  is  most  commonly  adverted  to  as 
a  test  of  liability  or  nonliability  are  those  in  which  the  distinction 

In    Ingerman    v.    Moore     (1891)     90  in    default    for    not   having    instructed 

Cal.  410,  25  Am.  St.  Rep.  138,  27  Pac.  him  as  to  any  danger  incident  to  the 

306,    a    case    where    the    plaintiff    was  operation. 

caught  upon  a  set  screw  in  a  revolving  In    a   Delaware    case    the    jury    was 

shaft,   it  was   remarked   that,   in   pass-  charged  that  the  servant  is  not  entitled 

ing   upon    the    question   of   defendant's  to  rely  on  the  want  of  proper  instruc- 

alleged  negligence,  it  was  necessary  for  tion,  "unless  the  defendant  was  not  jus- 

the  jury  to  determine:     (1)   Was  plain-  tilled  in  believing  that  he  had  done  his 

tiff  in  fact  inexperienced  in  the  work  duty  by  him.     If  he  did  all  that  most , 

in   which   he  was   engaged?   and,   if   so  other    men,    under    like    circumstances, 

(2),  were  defendants  informed  of  this  would  have  done,  that  is  enough."    Fos- 

fact?      (3)    If   defendants   were   so    in-  ter   v.  Pusey    (1888)    8   Houst.    (Del.) 

formed,   did  they   neglect  to  give  him  168,  14  Atl.  545. 

notice  of  the  location  of  the  set  screw,  2  Georgia   R.    <&    Bkg.    Co.    v.    Miller 

and  to  instruct  him  in  the  manner  of  (1892)  90  Ga.  571,  16  S.  E.  939;  Sladky 

running  the  machine,    so   as   to  guard  v.    Marinette   Lumber    Co.    (1900)    107 

him    against   the    injury   which    he   re-  Wis.  250,  83  N.  W.  514    {arguendo,  in 

ceived?  discussing  a  verdict  which  did  not  find 

In  Washington  d  G.  R.  Co.  v.  McDade  the  servant  to  have  been  ignorant). 

(1890)    135   U.   S.   569,   34   L.  ed.   235,  S  See    for    example,    Stuart    v.    West 

10   Sup.   Ct.   Rep.   1044,   the   court   ap-  End   Street   R.    Cq.    (1895)    163    Mass. 

proved  an  instruction  to  the  effect  that,  391,  40  N.  E.  180;  Lemoine  v.  Aldrich 

if   the    servant's    course   of  conduct   in  (1900)    177  Mass.   89,   58   N.   E.   178; 

relation  to  the  duty  undertaken  by  him  Ciriack     v.     Merchants'     Woolen     Co. 

was  such  as  to  induce  the  defendant  or  (1890)    151   Mass.   152,   6   L.R.A.   733, 

its   officers   to  believe  that  he  had   the  21   Am.    St.   Rep.   438,   23   N.    E.   829; 

requisite   skill   for   the   performance   of  DoioUng  v.   Allen    (1878)    6   Mo.   App. 

that  duty,  or  that  he  had  willingly  as-  195;   Manley  v.  Minneapolis  Paint  Go. 

sumed  that  duty,  the  defendant  was  not  (1899)    76  Minn.  169,  78  N.  W.  1050. 
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between  adults  and  minors,  and  between  experienced  and  inexperi- 
enced worltmen,  is  the  material  element.  For  the  purpose  of  applying 
that  distinction  the  courts  start  with  the  fundamental  hypothesis 
that,  by  entering  an  employment  in  any  capacity,  an  adult  holds  him- 
self out  as  being  competent  to  perform  the  duties  of  the  position ;  * 
or,  as  the  rule  is  also  expressed,  that  the  acceptance  of  any  given 
employment  is  a  representation  that  the  servant  understands  the 
nature  of  the  service.*  In  the  absence  of  notice  to  the  contrary,  there- 
fore, the  master  may  assume  that  such  a  servant  has  the  knowledge, 
discretion,  and  experience  of  the  average  servant  of  his  age  and  in- 
telligence,® and  that  he  possesses  the  knowledge  which  is  acquired  by 
common  experience.''    More  generally  still,  it  is  laid  down  that,  unless 


i  McDermott  v.  Atchison,  T.  &  8.  F. 
n.  Go.  (3896)  56  Kan.  319,  43  Pac. 
248;  International  &  G.  N.  R.  Co.  v. 
Hester  (1885)  64  Tex.  401;  Louisville 
&  K.  R.  Go.  V.  Wilson  (1909)  162  Ala. 
588,  50  So.  188;  Hammond  v.  Union 
Bag  &  Paper  Go.  (1909)  136  App.  Div. 
100,  120  N.  Y.  Supp.  652;  Lantry-Sharpe 
Contracting  Co.  v.  McCracken  (1911) 
—  Tex.  Civ.  App.  _,  13f  S.  W.  363; 
French  v.  First  Ave.  R.  Co.  (1901)  24 
Wash.  83,  63  Pac.  1108. 

6  Louft  V.  G.  £  J.  Pyle  Co.  (1910)  — 
Del.  — ,  75  Atl.  639;  Stitzel  v.  A.  Wil- 
helm  Co.  (1908)  220  Pa.  564,  69  Atl. 
996;  Missouri  P.  R.  Oo.  v.  Watts, 
(1885)    63  Tex.  549. 

In  Guinard  v.  Knapp-Stout  £  Go.  Go. 
(1895)  90  Wis.  123,  48  Am.  St.  Rep. 
901,  62  N.  W.  625,  however,  the  court 
declined  to  hold  that,  because  the  plain- 
tiff, some  time  after  he  was  employed 
as  an  oiler,  applied  to  be  retained  in 
that  capacity,  he  thereby  represented 
himself  as  competent  for  the  position 
and  assumed  all  the  risks,  the  special 
ground  assigned  being  that  there  was 
no  evidence  or  finding  that  he  was  re- 
tained in  his  position  on  account  of  his 
request,  or  that  the  request  had  any- 
thing to  do  with  the  defendant's  action 
in  the  premises. 

6  Punkoioski  v.  New  Castle  Leather 
Go.  (1904)  4  Penn.  (Del.)  544,  57 
Atl.  559 ;  American  Bridqe  Go.  v. 
Valente  (1909)  7  Penn.  (Del.)  370,  73 
Atl.  400;  Hardy  v.  Chicago,  R.  I.  &  P. 
R.  Co.  (1908)  139  Iowa,  314,  19  L.R.A. 
(N.S.)  997,  115  N.  W.  8;  Korsman  v. 
Rice,  B.  £  F.  Mach.  £  Iron  Go.  ( 1908 ) 
198  Mass.  126,  84  N.  E.  311;  Cote  v. 
D.   W.  Pingree  Co.    (1910)    205  Mass. 


286,  91  N.  E.  300;  Ghielinsky  v.  Hoopes 
&  T.  Go.  (1894)  1  Marv.  (Del.)  273, 
40  Atl.  1127;  Adams  v.  Glymer  (1893) 
1  Marv.    (Del.)    80,  36  Atl.  1104. 

"If  the  youth  or  known  inexperience 
of  the  employee  is  such  as  to  put  the 
master  upon  notice  that  the  employee 
may  not  realize  the  risk  he  is  called 
upon  to  encounter,  the  master  must,  of 
course,  see  to  it  that  he  is  properly 
warned;  but  we  do  not  understand  it 
to  be  the  law  that,  in  the  case  of  an 
adult  employee,  about  to  undertake 
work  which  he  is  subject  in  the  line  of 
his  duty  to  be  called  on  to  do,  the 
master  must  assume  that  he  is  ignorant 
of  ordinary  dangers  that  may  attend 
the  work."  Georgia  R.  £  Bhg.  Co.  v. 
Miller  (1892)  90  Ga.  571,  16  S.  E. 
939.     Compare  §  1145,  ante. 

The  duty  of  a  master  to  warn  of  the 
dangers  incident  to  machinery  an  adult 
foreigner  who  has  been  in  the  country 
only  a  few  years,  and  cannot  speak 
English,  and  is  illiterate,  is  only  such 
as  he  owes  to  any  ordinarily  intelligent 
but  inexperienced  adult  servant.  Rahles 
V.  -J.  Thompson  £  Sons  Mfg.  Go.  ( 1908 ) 
137  Wis.  506,  23  L.R.A.  (N.S.)  296,  118 
N.  W.  350,  119  N.  W.  289. 

But  if  the  master  has  actual  knowl- 
edge of  the  servant's  lack  of  experience, 
the  fact  that  the  servant  may  have 
represented  himself  as  experienced  will 
not  relieve  the  master  from  the  duty 
of  instructing  him.  Fisher  v.  Prairie 
(1910)  26  Okla.  337,  109  Pac.  514. 

T  Ruchinsky  v.  French  (1897)  168 
Mass.  68,  46  N.  E.  417;  Pearson  v. 
Boston  Gaslight  Co.  (1909)  201  Mass. 
176,    87   N.    E.    571;    Saucier   v.   New 
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he  lias  actual  knowledge  to  the  contrary,  the  master  may  assume,  with- 
out a  critical  examination,  that  a  person  who  seeks  employment  in  a 
particular  capacity  is  possessed  of  sufficient  ability  and  experience, 
and  is  of  such  an  age  as  qualifies  him  to  discharge  the  duties  incident 
to  the  services  applied  for,  and  that  he  is  competent  to  apprehend  and 
avoid  all  the  apparent  and  obvious  hazards  of  the  service.' 

In  cases  where  there  is  specific  evidence  tending  to  show  that  the 
master,  having  knowledge  of  the  servant's  inexperience,  employed  him 
in  hazardous  work  which  required  the  exercise  of  peculiar  skill,  the 
failure,  to  give  him  adequate  instructions  may  properly  be  found  to  be 
negligent.^    On  the  other  hand,  unless  the  defendant  knew,  or  ought 


Hampshire  Spinning  Mills  (1903)  72 
N.  H.  292,  56  Atl.  545. 

8  Where  plaintiff  had  testified  before 
the  jury,  there  was  no  impropriety  in 
permitting  a  witness  to  testify  as  to 
plaintifiE's  appearance  as  to  age  at  the 
time  of  the  trial,  as  compared  with  his 
appearance  in  that  respect  immediately 
before  he  was  hurt;  or  that  in  appear- 
ance the  plaintiff  was  not  older  than 
he  really  was  at  the  time  he  entered 
the  defendant's  service.  Louisville,  N. 
A.  &  G.  R.  Co.  V.  Frawley  (1886)  110 
Ind.  18,  9  N.  E.  594,  referring  to  Pitts- 
burgh, C.  &  St.  L.  R.  Co.  V.  Adams 
(1886)   105  Ind.  151,  5  N.  E.  187. 

In  order  to  lay  a  foundation  for  im- 
puting fault  to  an  employer  merely  by 
reason  of  the  servant's  minority,  the 
latter  must  adduce  evidence  showing 
that  the  employer  had  knowledge  of 
the  minority,  or,  because  of  his  appear- 
ance, was  put  upon  inquiry  as  to  his 
age.  This  rule  is  important  in  cases 
where  the  servant  is  approaching  his 
majority,  and  has  the  stature  and  ap- 
pearance of  an  adult.  See  Youll  v. 
Sioux  City  d  P.  R.  Go.  (1885)  66  Iowa, 
346,  23  N.  W.  736. 

Thus,  it  has  been  laid  down  that,  if 
a  servant  was  believed  to  be  twenty- 
one  years  old  when  he  was  hired,  the 
master  is  not  liable  by  reason  of  his 
minority,  even  if  the  employment  was 
without  the  consent  of  his  parents. 
Gojf  V.  Norfolk  &  W.  R.  Co.  (1888) 
36  Fed.  299. 

That  the  master  is  not  bound  to  ex- 
amine an  adult  applicant  for  a  position 
as  to  his  fitness  or  knowledge  of  its 
dangers  is  also  laid  down  in  O'Neal  v. 
Chicago  <&  I.  Coal  R.  Go.  (1892)  132 
Ind.  110,  31  N.  E.  669. 


9  Reynolds  v.  Boston  &  M.  R.  Co. 
(1891)  64  Vt.  66,  33  Am.  St.  Rop.  908, 
24  Atl.  134;  Louisville  &  N.  R.  Co.  v. 
Miller  (1900)  43  C.  C.  A.  436,  104 
Fed.  124;  St.  Louis  &  8.  E.  R.  Go.  v. 
Valirius  (1877)  56  Ind.  511;  Wood- 
stock Iron  Works  v.  Kline  (1907)  149 
Ala.  391,  43  So.  362. 

The  mere  fact  that  an  inexperienced 
servant  volunteered  to  do  the  work  does 
not  excuse  the  master  for  a  failure  to 
instruct  him.  King  v.  Woodstock  Iron 
Co.    (1904)    143  Ala.  632,  42  So.  27. 

In  Illinois  C.  R.  Co.  v.  Price  (1895) 
72  Miss.  862,  18  So.  415,  the  court  re- 
marked: "Every  servant  undertakes  to 
assume  the  known  and  obvious  and  or- 
dinary risks  incident  to  his  employ- 
ment; but  if  the  employer  requires  the 
servant  to  undertake  the  performance 
of  a  dangerous  or  extra  hazardous  work 
demanding  caution  and  more  than  usual 
skill,  the  employer  must  give  the  serv- 
ant proper  instruction  as  to  the  method 
of  executing  the  service  required,  and 
notice  of  the  danger  to  which  he  will 
be  exposed,  if  he  knows  of  the  inex- 
perience or  ignorance  of  his  servant  in 
and  about  the  service  to  be  performed." 
An  employer  has  no  right  to  an  instruc- 
tion to  the  effect  that,  "unless  the  jury 
find  that  the  plaintiff  was  a  man  of 
manifest  imbecility,  their  verdict  must 
be  for  the  defendant,  because  the  de- 
fendant had  a  right  to  assume  that  the 
plaintiff  would  protect  himself  by  what- 
ever precautions  were  necessary." 

The  duty  of  instruction  exists  in  all 
rases  where  it  is  reasonably  required  by 
the  youth,  or  inexperience,  or  want  of 
capacity  of  the  servant,  and  is  not  con- 
fined to  cases  where  the  servant  is  "a 
man  of  manifest  imbecility."    Atkins  v. 
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to  have  known,  of  some  occasion  for  instruction,  his  omission  to  give 
it  cannot  be  regarded  as  the  proximate  cause  of  an  injury  which 
the  plaintiff  received  owing  to  the  want  of  such  instruction.  The 
mere  fact  that  he  was  injured  because  he  was  inexperienced  and 
ignorant  of  the  danger  and  hazard  will  not  suffice  to  charge  the  de- 
fendant." The  question  whether  the  master  at  the  time  of  engaging 
the  servant,  or  afterwards,  ought  to  have  inquired  whether  he  was 
experienced  or  not,  or  should  have  taken  notice,  under  all  the  facts, 
vi  the  probability  that  he  was  not,  nothing  being  said  on  the  subject 
by  either  party,  is  a  question  for  the  jury.^^ 

The  decisions  with  respect  to  the  effect  of  declarations  by  the  serv- 
ant himself,  which  tend  to  mislead  the  master  as  to  his  fitness  for  the 
position  sought  by  him,  are  conflicting.  In  one  it  is  laid  down  that 
the  express  statement  of  an  employee,  at  the  time  of  the  contract  of 
employment,  that  he  is  accustomed  to  the  work,  will  excuse  the  em- 
loyer  from  explaining  to  him  peculiar  dangers  ordinarily  incident 
to  such  work.''^  In  another,  recovery  was  denied  where  the  servant 
deliberately  made  a  false  representation  as  to  his  familiarity  with  the 


Merrick  Thread  Co.  (1886)  142  Mass. 
431,  8  N.  E.  241. 

The  instruction  here  asked  for  was 
an  attempted  generalization  from  the 
remarks  made  by  Judge  Holmes  in  deny- 
ing the  servant  the  right  of  recovery 
under  the  special  circumstances  in 
Russell  V.  Tillotson  (1885)  140  Mass. 
201,  4  N.  E.  231. 

See  also  §§  1152,  1153,  post. 

10  Klochinski  v.  Shores  Lumher  Co. 
(1896)  93  Wis.  417,  67  N.  W.  934 
(holding  that  a  special  verdict  vi'as  de- 
fective because  there  was  no  finding  of 
the  employer's  knowledge  of  the  need  of 
instruction ) . 

"It  is  not  negligence  to  employ  one 
who  is  physically  and  mentally  qualified 
for  the  business,  merely  because  he  has 
not  yet  had  experience.  It  is  only  by 
instructing  the  inexperienced  that  the 
necessary  supply  of  experienced  help 
can  be  secured."  Gorman  v.  Minneapo- 
lis &  St.  L.  R.  Co.  (1889)  78  Iowa, 
509,  43  N.  W.  303  (man  twenty-two 
years  of  age  hired  as  brakeman). 

Where  a  father  hires  out  his  son 
for  the  purpose  of  piling  lumber,  with 
which  business  the  son  is  somewhat 
familiar,  having  assisted  his  father 
frequently  in  such  work,  the  employer 


may  assume  that  the  father  has  given 
his  son  all  instructions  necessary  to  en- 
able him  to  do  the  work  in  safety  to 
himself,  and  is  under  no  obligations  to 
warn  him  of  danger,  where  no  danger  is 
apparent,  and  the  work  is  not  extraor- 
dinarily hazardous  and  dangerous.  East 
d  West  R.  Co.  V.  Sims  (1888)  80  Ga. 
807,  6  S.  E.  595. 

miay  V.  Smith  (1893)  92  Ga.  95, 
44  Am.  St.  Rep.  84,  18  S.  E.  360;  Louis- 
ville  &  N.  R.  Co.  v.  Wilson  (1909)  162 
Ala.  588,  50  So.  188. 

isSieeii.  v.  St.  Paul  &  D.  R.  Co. 
(1887)   37  Minn.  310,  34  N.  W.  113. 

A  similar  consideration  was  relied  on 
in  another  ease,  where  it  was  denied 
that  a  railway  company  was  negligent 
in  failing  to  warn  a  brakeman  of  dan- 
ger in  coupling  cars  having  double  dead- 
woods,  the  evidence  being  that  on  seek- 
ing employment  from  such  company  he 
had  represented  himself  as  having  had 
twenty-seven  days'  experience  in  such 
work.  Fenlon  v.  Duluth,  S.  8.  d  A.  R. 
Co.  (1896)  108  Mich.  284,  66  K.  W.  51. 
But  here  the  danger  was  of  the  obvious 
class, — a  fact  which,  under  the  doctrine 
of  the  Michigan  court,  was  enough  of 
itself  to  preclude  recovery.  See  §  1144, 
ante. 
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work,  in  order  that  he  might  obtain  employment.'*  Similarly  it  has 
been  held  that  no  action  lies  where  a  master  was  misled  by  an  em- 
ployee to  believe  that  he  was  of  age  when  in  fact  he  was  a  minor,  even 
though  his  age  did  not  contribute  to  the  injury.'*  [But  the  better 
view  would  seem  to  be  that  taken  by  other  cases  which  hold  that  there 
can  be  no  recovery  if  the  infancy  did  contribute  to  the  injury.'*^] 
On  the  other  hand,  the  position  has  lately  been  taken  that  the  fact 
that  an  inexperienced  servant,  when  he  solicited  the  employment,  rep- 
resented himself  to  be  competent,  will  not  charge  him  with  an  assump- 
tion even  of  the  ordinary  risks  of  that  employment,  with  regard  to 
which  he  has  not  been  instructed,  unless  they  are  so  obvious  that  an 
inexperienced  man  would  escape  them  by  the  exercise  of  ordinary 
care.'^  In  line  with  this  decision  is  another  to  the  eifect  that  the  rep- 
resentation of  the  servant  that  he  has  had  experience  in  the  work  for 
which  he  was  hired  does  not  operate  as  an  estoppel,  but  is  merely  a 

18  Stanley  v.  Chicago  &  W.  M.  R.  Co.  minors  in  that  capacity )    does  not  re- 

<1894)   101  Mich.  202,  59  N.  W.  393.  lieve,  the   company  from   its   obligation 

1*  A  minor  who,  by  misrepresenting  to  exercise  the  same  care  for  his  pro- 
his  age,  obtains  a  student  fireman's  teotion  that  is  due  to  any  other  em- 
permit  from  a  railroad  company,  is  en-  ployee,  or  disentitle  him  to  recover  for 
titled  only  to  the  degree  of  care  re-  an  injury  due  to  the  w:int  of  such  care, 
quisite  in  the  case  of  trespassers,  or,  at  and  not  occasioned  by  his  minority  or 
most,  bare  licensees,  although  his  in-  immaturity.  Lupher  v.  Atchison,  T.  & 
fancy  in  no  .way  contributes  to  his  S.  F.  R.  Go.  (1910)  81  Kan.  585,  25 
injury.  Norfolk  &  W.  R.  Co.  v.  Bon-  L.R.A.(N.S.)  707,  106  Pao.  284.  To 
durcmt  (1907)  107  Va.  515,  15  L.R.A.  the  same  effect,  St.  Louis  &  8.  F.  R.  Co. 
(N.  S.)  443,  122  Am.  St.  Rep.  867,  59  v.  Brantley  (1910)  168  Ala.  579,  53 
S.  E.  1091.  So.  305. 

14a  In    MoDermott   v.    Iowa   Falls   d        Other  cases  holding  that  the  master 

S.   G.  R.   Co.    (1891)    —  Iowa,   — ,  47  owes  a  minor  who  has  obtained  his  em- 

N.   W.   1037,  the  court  sustained,  over  ployment    by    misrepresenting    his    age 

the   objection   of  the  defendant,   an  in-  the  same  duty  that  he  does  to  adults, 

struction   to  the   effect  that  if   the   de-  but   in   which  it  does  not  appear  that 

fendant  was  misled  by  the  deceased  as  the  injury  was  in  any  way  due  to  his 

to  his  age,  and  induced  to  believe  that  age,   are  Heioett  v.   Womwn's  Hospital 

he    was   not   a   minor,    and    if   his    age  Aid  Asso.  (1906)  73  N.  H.  556,  7  L.R.A. 

led  to  the  injury,  the  plaintiff  could  not  (N.  S.)   496,  64  Atl.  190;  Denver  &  R. 

recover ;    the    court    saying   that   if    no  G.  R.  Go.  v.  Reiter  ( 1910 )  47  Colo.  417, 

injury  resulted  from  the  deception  prac-  107  Pac.  1100;    WilUams  v.  Illinois  0. 

tised  upon  the  defendant,  it  could  not  R-  Co.   (1905)    114  La.  14,  37  So.  992; 

complain.     The  judgment  for  the  plain-  Kirkham  v.  Wheeler-Osgood  Co.  (1905) 

tiff  was  reversed  on  rehearing  in  (1892)  39  Wash.  415,  81  Pac.  869,  4  Ann.  Cas. 

85  Iowa,  180,  52  N.  W.  181,  but  upon  532. 

other  grounds.     See  also  Lake  Shore  &        See  note  to  Lupher  v.  Atchison,  T.  & 

M.  S.  R.  Co.  V.  Baldivin  (1899)  19  Ohio  8.  F.  R.  Co.  25  L.R.A.(N.S.)   708. 
C.  C.  338;   Darnley  v.  Canadian  P.  R.        As  to  the  liability  of  the  master  for 

Go.    (1908)    14  B.  C.  15.  employing  a  child  under  the  statutory 

The   fact  that   a  brakeman   obtained  age,   as   aiTeoted   by  the   fact  that  the 

his  position  by  falsely  stating  that  he  child  misrepresented  his  age,  see  §  1903, 

was  of  full   age  when  he   was   in  fact  post. 

but  eighteen  years   old    (a  rule  of   the        'i-^  Louisville   &    V.    B.    Co.   v.   Miller 

company  forbidding  the  employment  of  (1900)   43  C.  C.  A.  436,  104  Fed.  124. 
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circumstance  to  be  considered  as  bearing  upon  the  question  of  negli- 
gence vel  non}^  The  point  is  a  nice  one ;  but  the  view  adopted  in  the 
two  cases  last  cited  seems  to  the  present  writer  to  be  preferable  to  the 
other.  There  are  manifest  and  cogent  objections  to  the  theory  that, 
because  the  ser^-ant  has  made  false  statements  which  it  is  advantage- 
ous for  the  master  to  believe,  the  latter  is  entitled  to  shut  his  eyes 
deliberately  to  obvious  facts  which  indicate  that  the  former  is  not 
telling  the  truth.  It  seems  impossible  to  argue,  with  any  show  of 
reason,  that  the  master  is  absolved  altogether,  by  anything  which  the 
servant  may  say,  from  the  duty  of  using  proper  care ;  and  this  is  vir- 
tually the  effect  of  the  decisions  in  which  it  is  laid  down  that  the  in- 
ability to  maintain  the  action  is  deducible,  as  a  conclusion  of  law,, 
whenever  it  appears  that  the  servant  had  made  express  representa- 
tions as  to  his  competency. 

In  cases  where  the  question  is  whether  the  master  should  or  should 
not  have  seen  the  necessity  for  instruction  the  servant  is  supposed 
to  be  a  person  in  complete  control  of  his  mental  faculties.  No  duty 
to  warn  him  can  be  predicated,  when  in  fact  he  was  in  no  danger  ex- 
cept from  unanticipated  possible  consequences  of  sudden  fright.^'' 

The  fact  that  an  employee  asked  for  no  instruction,  and  gave  no 
sign  that  he  was  not  familiar  with  the  method  by  which  an  order 
could  properly  be  obeyed,  will  sometimes  strengthen  the  inference 
that  there  was  no  culpability  on  the  master's  part  in  omitting  in- 
structions.^' But  it  seems  clear  that  the  omission  of  the  servant  to  re- 
quest information  cannot  be,  of  itself,  a  differentiating  factor  in 
any  case  where  the  circumstances  otherwise  indicate  that  he  ought  to 
have  been  instructed.''* 

Many  of  the  statements  of  the  circumstances  under  which  a  master 
is  held  liable  on  the  ground  of  a  failure  to  instruct  do  not  take  ac- 

l^  Felton  V.  Oirardy   (1900)    43  C.  C.  proved  which  made  the  master  liable  if 

A.  439,  104  Fed.  127.  he    knew    that    the    servant   was    inex- 

n  Oirard    v.     Grisicold     (1900)     177  perienced    and    uninformed    as    to    the 

Mass.  57,  58  N.  E.  179.  rules, — a  very  different  proposition.  The 

IS  Grown  \.  Orr  (1893)  140  N.  Y.  450,  servant's  duty  to  seek  for  information 

35  N.  E.  648.  was  denied. 

19  In  Texas  it  has  been  held  not  to  be  More  recently  the  court  of  appeals 
the  duty  of  the  master  to  instruct  a  has  laid  down  that  the  knowledge  of  a 
servant  respecting  the  rules,  regula-  railroad  company  that  one  employed  as 
tions,  and  usages  by  which  the  service  a  switchman  is  inexperienced  requires 
is  governed,  unless  he  is  asked  for  such  it  to  give  him  warning  as  to  the  par- 
information,  or  unless  he  knew  the  serv-  tieular  dangers  of  his  employment, 
ant  to  be  inexperienced.  Missouri  P.  though  he  does  not  seek  it.  Galveston 
R.  Co.  V.  Watts  (1885)  63  Tex.  549.  H.  d  8.  A.  R.  Co.  v.  Hughes  (1899) 
In  the  same  case,  in  (1885)  64  Tex.  22  Tex.  Civ.  App.  134,  54  S.  W.  264. 
568,   however,   an    instruction   was    ap-  See,  generally,  subd.  B,  of  this  chapter. 
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count  of  the  necessary  element  of  his  knowledge  of  the  need  of  in- 
struction, and  to  this  extent  are  imperfect  as  formal  enunciations  of 
the  rule.  But  the  omission  is  evidently  merely  accidental,  due  to  the 
fact  that  the  court  was  emphasizing  one  particular  aspect  of  the 
duty.'" 

1149.  [242]  Relation  of  the  duty  of  instruction  to  the  defenses  of 
assiunption  of  risks  and  contributory  negligence. —  The  third  of  the 
facts  enumerated  in  §  1141,  ante,  as  representing  the  evidential  pre- 
requisites to  the  maintenance  of  the  servant's  action,  indicates  what 
is,  for  practical  purposes,  the  most  important  point  to  be  remem- 
bered in  connection  with  these  actions,  viz.,  that  any  case  which  is 
submitted  on  the  theory  of  a  breach  of  the  duty  to  instruct  must  in- 
volve an  examination  into  the  legal  effect  of  evidence  which  is  equal- 
ly competent  upon  the  question  whether  the  servant  shall,  as  a  re- 
sult of  his  knowing  the  conditions  under  which  he  is  working,  be 
charged  with  the  legal  consequences  of  an  assumption  of  the  risks,  or 
of  contributory  negligence.  In  one  point  of  view  it  may  be  said  that 
the  object  of  imparting  information  to  the  servant  is  to  put  him  on 
the  same  footing  as  a  servant  who,  in  consequence  of  his  possessing 
certain  knowledge,  is  held  to  have  undertaken  the  responsibility  of 

20  As  examples  of  this  logical  incom-        In  the  opinion  in  Consolidated  Coal 

pleteness,   such   statements   as   the   fol-  Co.  v.  Haenni    (1893)    146  111.  614,   35 

lowing  may  be  referred  to:     If  the  mas-  N.  E.  162,  one  of  these  defective  state- 

ter  knows  of  danger  which  the  servant  ments  is  found;    but  by  the  charge   of 

does  not,  it  is  clearly  the  duty  of  the  the  trial  judge  the  master's  knowledge 

master   to   communicate   his   knowledge  of  the  servant's  inexperience  was  made 

of    the    danger    to    the    servant.      Grif-  a  prerequisite  of  recovery. 
fiths    V.    London   &    St.    K.    Docks    Co.        In  Mather  v.  Rillston   (1895)   156  U. 

(1884)  L.  R.  12  Q.  B.  Div.  495.  S.  391,  39  L.  ed.  464,  15  Sup.  Ct.  Rep. 

A  workman  must  know  the  dangers  464,  the  ignorance  of  the  plaintiff  was 

of  his  employment  by  actual  experience  established,  but  nothing   is   said   as  to 

in  the  employment,  or  by  the   instruc-  the  employer's  knowledge  of  his   igno- 

tions  of  his  employer,  before  he  can  be  lance.      The   implication   apparently   is 

held   to  have  assumed  them.     Bummel  that  the  danger  that  dynamite  may  ex- 

V.   Dilhcorth    (1890)    131    Pa.    509,    17  plode  from  the  jarring  of  machinery  or 

Am.  St.  Rep.  827,  19  Atl.  345,  346.  from  the  overheating  of  a  room  is  one 

A    master    is    bound    to    inform    his  which  the  employer   is  bound  to  know 

servant   of  facts   within  his   knowledge  not  to  be  within  the  comprehension  of 

affecting  the  safety  of  the  servant  in  the  a  man  hired  merely  to  run  machinery, 

service  to  be  performed,  when  the  lat-  unless  he  has  been  specially  instructed, 

ter  is  ignorant  of  such  facts.     McGoican  But  the  rule  is  quite  broadly  laid  down 

V.  La  Plata  Min.  &  Smelting  Co.  ( 1882 )  that,   if  persons  engaged   in   dangerous 

3  McCrary,  393,  9  Fed.  861.  occupations    are    not    informed    of    the 

A    master    who    withholds    from    his  accompanying  dangers  by  the  promoters 

servant   such   information   as    is   neces-  thereof,  or  by  the  employers  of  laborers 

sary  to  enable  him  to  provide  for  his  thereon,    and   such   laborers   remain    in 

own   safetv   does    so   at   his   own   peril,  ignorance  of  the  dangers  and  suffer  in 

Qeorge    H.    Hammond    Co.    v.    Johnson  consequence,  the  employers    will  also  be 

(1893)  38  Neb.  244,  56  N.  W.  967.  chargeable   for   the   injuries   sustained. 
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protecting  himself  against  the  risks  to  which  such  knowledge  relates. 
It  would  manifestly  be  unjust  to  charge  the  servant  with  an  as- 
sumption of  a  risk  which  the  master's  own  breach  of  duty  kept  him 
from  having  an  opportunity  to  assume  or  escape  from.^    The  servant 

1  'Northwestern  Fuel  Co.  v.  Danielson  is  well  stated  in  Wharton  on  Negli- 
(1893)  6  C.  C.  A.  636,  12  U.  S.  App.  gence,  §  206.  It  is  there  said  that  a 
688,  57  Fed.  915.  A  similar  conception  'servant  generally  assumes  only  those 
is  apparent  in  the  following  statements :    risks  of  which  he  has  expressed  or  im- 

Where  an  employee  engages  in  work  plied  notice.  Some  risks  are  so  obvious 
"new  to  him  he  should  be  instructed  that  notice  of  them  will  be  presumed. 
in  it,  and  if  he  is  not  acquainted  with  Where  there  are  special  risks  in  an  era- 
the  latent  dangers  incident  to  it  they  ployment,  of  which  the  employee  is  not, 
should  be  explained  to  him,  that  he  from  the  nature  of  the  employment, 
may,  so  far  as  is  consistent  with  a  cognizant,  or  which  are  not  patent  in 
proper  performance  of  it,  avoid  them,  the  work,  it  is  the  duty  of  the  employer 
In  such  case  he  Is  not  presumed  to  to  notify  him  of  such  risks,  and  on  fail- 
know  whether  his  employer  has  fur-  use  of  such  notice,  if  he  is  hurt  by  ex- 
nished  appliances  which  are  reasonably  posure  to  such  risks,  he  is  entitled  to 
safe  and  in  ordinary  use,  and  he  is  not  recover  from  the  employer.' "  United 
chargeable  with  an  assumption  of  the  States  Rolling  Stock  Co.  v.  Wilder 
risks  involved  in  the  failure  to  provide  (1886)  116  111.  100,  5  N.  E.  92. 
them."  Bannon  v.  Lutz  ( 1893 )  158  Pa.  A  superior  is  bound  to  know  whatever 
166,  27  Atl.  890.  may  endanger  the  person  or  life  of  an 

"He  [the  servant]  does  not  assume  employee  in  the  discharge  of  the  duties 
latent  dangers  known  to  the  master  of  his  employment,  and  is  bound  special- 
that  are  actually  unknown  to  him,  and  ly  to  warn  him  of  the  nature  of  the 
that  one  of  his  capacity  and  experience  danger,  unless  said  employee  well  knows 
would  not  have  known  by  the  use  of  of  the  existence  of  the  hazard  or  risk, 
ordinary  care.  It  is  the  duty  of  the  and  willingly  exposes  himself  to  it. 
master  to  notify  the  servant  of  such  Stucke  v.  Orleans  R.  Co.  (1898)  50  La. 
dangers."  Bohn  Mfg.  Co.  v.  Erickson  Ann.  188,  23  So.  342. 
(1893)  5  C.  C.  A.  341,  12  U.  S.  App.  The  rule  that  the  employee  impliedly 
260,  55  Fed.  943.  assumes  the  risks  of  the  service,  and  of 

"The  question,  indeed,  on  this  branch  such  dangers  as  are  obvious  and  open 
of  the  case,  is  not  of  due  care  on  the  to  ordinary  observation,  does  not  elm- 
part  of  the  plaintiff,  but  whether  the  brace  such  risks  as  the  employer  knows, 
cause  of  the  injury  was  one  of  which  or  which,  by  the  exercise  of  reasonable 
he  knowingly  assumed  the  risk,  or  one  care,  he  might  know,  beforehand,  that 
of  which,  by  reason  of  his  incapacity  the  employee,  by  reason  of  his  imma- 
to  understand  and  appreciate  its  dan-  turity  and  inexperience,  is  ignorant  of, 
gerous  character,  or  the  neglect  of  the  or  such  as  the  employer  knows  the  em- 
defendants  to  take  due  precautions  to  ployee,  without  experience,  cannot  ap- 
effectually  inform  him  thereof,  the  de-  predate  or  avoid  without  instruction  or 
fendants  were  bound  to  indemnify  him  warning.  Louisville,  N.  A.  £  G.  R.  Co. 
against  the  consequences."  Coombs  v.  v.  Prawley  (1886)  110  Ind  18  9  N  e' 
New  Bedford   Cordage   Co.    (1869)    102    594.  ' 

Mass.  572,  3  Am.  Rep.  506.  The  master  is  only  bound  to  give  such 

The  rule  that  the  master  is  not  instructions  as  are  reasonably  necessary 
required  to  inform  his  servant  of  dan-  in  order  to  enable  the  servant  to  under- 
gers  pertaining  to  his  duties  "is  true  stand  the  perils  to  which  he  is  exposed 
as  to  dangers  which  are  obvious  and  by  reason  of  his  employment.  A  serv- 
which  the  servant  would  necessarily  see.  ant  is  held  to  take  the  risk  of  such 
.  .  .  It  is  also  true  of  the  ordinary  dangers  as  are  known  and  understood, 
dangers  pertaining  to  a  particular  serv-  Giriack  v.  Merchants'  Woolen  Co. 
ice,  and  which  all  persons  who  engage  (1888)  146  Mass.  182,  4  Am.  St.  Rep! 
in  it  are  presumed  to  know.     But  the    307,  15  N.  E.  579. 

statement  is  far  from  being  universally        The  master's  duty  to  provide  a  suit- 
true.      The    true    rule    on   this    subject    able  place  for  work  may  be  modified  by 
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takes  the  hazard  of  the  employment.  But  if  the  employer  creates, 
■without  notice  to  the  employee,  some  new  and  unusual  conditions  in- 
volving an  unexpected  or  unanticipated  danger,  and  the  servant, 
while  using  proper  care  and  diligence,  meets  with  an  accident  as  a 
result  of  the  changed  conditions,  it  is  only  reasonable  that  he  should 
be  indemnified.^  "The  employer  in  such  a  case  is  in  this  dilemma: 
Either  it  was  reasonably  practicable  for  him  to  use  appliances  by 
which  the  accident  would  have  been  avoided, — in  which  case  he 
should  have  done  so ;  or,  if  it  was  not,  sufficient  warning  should  have 
been  given  to  those  endangered  to  enable  them  to  escape  the  danger."  * 
The  evidential  correlation  between  the  duty  of  instruction  and 
the  defense  based  on  the  servant's  knowledge  of  the  risk  is  so  inti- 

a  sufficient  warning  of  danger,  so  &at,  The  fact  that  a  servant  upon  entering 
after  it,  an  employee  will  be  held  to  the  employment  received  from  the  mas- 
assume  the  risks  of  which  he  knows  ter  a  specific  promise  that  instructions 
and  to  which  his  attention  has  been  di-  would  be  given  is  sufficient  to  negative 
xected.  Honlahan  v.  New  American  File  the  inference  of  an  assumption  of  the 
Co  (1890)  17  R.  I.  141,  20  Atl.  268.  risk.  McCormick  Harvesting  Mach.  Co. 
In  Eummel  v.  Dilworth  (1890)  131  v.  Burandt  (1891)  136  111.  170,  26  N. 
Pa.  520,  17  Am.  St.  Rep.  827,  19  Atl.  E.  588. 

345,    346,   the   defendant's   counsel   had  S  O'Neil  v.  8t.  Louis,  I.  M.  &  8.  R. 

questioned  the  correctness  of  the  follow-  Co.  (1881)  3  McCrary,  423. 

ing   passage   from   the   opinion   on   the  3  Smith  v.  Baker  [1891]  8  A.  C.  325, 

former  appeal  of  the  case    (1886)    111  60  L.  J.  Q.  B.  N.  S.  683,  65  L.  T.  N.  S. 

Pa.  343,  2  Atl.  355 :     "The  plaintiff  can-  467,  55  J.  P.  660,  40  Week.  Rep.  392. 

not   be    supposed   or    assumed   to   have  "If   the   master   knew,   or   under   the 

accepted   in  advance   a   peril  which  he  circumstances    ought    to    have    known, 

•could  not  estimate,  and  the  extent  of  that  a  machine  in  use  was  out  of  re- 

-which,  for  lack  of  experience,  he  could  pair  and  dangerous,  it  was  his  duty  to 

not  have  known."     The  court  explained  see  that  it  was  put  in   proper   repair, 

its   meaning :      "It   was   not   meant   to  or  to  warn  those  using  it  of  the  danger, 

:assert  that  the  dangerous  character  of  if  they  were  ignorant  of  it."     Rice  v. 

a  piece  of  machinery,   a  bridge,   or  an  King    Philip    Mills    (1887)     144   Mass. 

effort  to  cross  a  railroad  track  in  front  229,  59  Am.  Rep.  80,  11  N.  E.  101. 

of    a    moving    train,    should    be    deter-  For  other  eases  in  which  the  courts 

mined  by  the  result  of  an  experiment  have  recognized  a  similar  conception  of 

in  each  case,  but  that  a  workman  must  the  existence  of  two  alternative  duties, 

know  the  dangers  of  his  employment  by  one   or   other   of   which   the   master    is 

actual   experience    in   the   employment,  bound  to  discharge,  see  — Vaughan  v. 

or  by  the  instructions  c*  his  employer,  Cork   <£   Y.   R.    Co.    (1860)    12    Ir.    C. 

before  he  can  be  held  to  have  assumed  L.   Rep.   297;    George  B.  Hammond  & 

them.    In  other  words,  it  is  not  just  to  Co.  v.  Schweitzer  (1887)   112  Ind.  246, 

-the  employee  to  hold  him  to  have  as-  13   N.  E.   869;    Louisville,   N.  A.  £   C. 

sumed    dangers    of    which    he    has    no  R.   Co.  v.  Bates    (1897)    146  Ind.   564, 

knowledge  by  experience  in  the  business,  45  N.  E.  108 ;   Louisville  &  N.  R.  Co. 

or  by  the  warning  and  instruction   of  v.  Binion   (1894)   107  Ala.  645,  18  So. 

his    employer.      Such    risks    cannot   be  75 ;  Alton  Lime  &  Cement  Co.  v.  Galvey 

estimated,  because  they  are  not  known  (1893)    47  111.  App.  343;  Denver,  T.  & 

to  exist,  or  because  their  real  character  Ft.  W.  R.  Co.  v.  Smock  (1897)  23  Colo, 

and  extent  can  only  be  known  by  famil-  456,   48   Pac.   681;    Carlson  v.    Oregon 

iarity   with   the   business,    or   informa-  Short  Line  &  U.  N.  R.  Co.   (1892)    21 

tion  from  one  who  has  such  familiar-  Or.  450,  28  Pac.  497. 
ity." 

M.  &  S.  Vol.  111.-192. 
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mate  that,  in  many  of  the  reported  cases,  it  seems  to  have  been  a 
mere  matter  of  accident  that  they  were  tried  on  the  theory  of  a 
breach  of  the  duty,  rather  than  on  the  theory  that  the  defenses  were 
available.  Ordinarily  it  makes  no  difference  which  of  these  theo- 
ries is  relied  upon,  but  to  this  rule  there  are  some  exceptions. 

In  the  first  place,  a  servant  who  seeks  to  recover  damages  under  a 
complaint  of  which  the  gravamen  is  a  breach  of  the  duty  to  communi- 
cate certain  facts  will  often  place  himself  in  a  less  advantageous  posi- 
tion than  if  he  had  relied  generally  upon  the  existence  of  the  con- 
ditions indicated  by  these  facts  as  charging  the  master  with  a  want  of 
care  in  the  furnishing  or  maintenance  of  the  instrumentalities. 
Manifestly,  the  breach  of  a  duty  to  instruct  is  at  once  negatived  by 
proof  of  the  servant's  knowledge,  actual  or  constructive,  of  the  risk- 
while  if  the  master  has  elected  to  rely  upon  the  defense  of  contribu- 
tory negligence,  such  proof  will  not  necessarily  and  under  all  cir- 
cumstances preclude  the  servant  from  recovering  in  the  action. 

In  the  second  place  it  is  to  be  observed  that  proof  of  the  nonper- 
formance of  the  duty  of  instruction  may  sometimes  cut  short  the  case, 
in  the  servant's  favor,  at  a  stage  which  will  preclude  the  master  from 
relying  on  the  defense  of  common  employment,  which  involves  an 
irrebuttable  presumption  as  to  the  acceptance  of  a  risk.  (See  chap- 
ters XIX.,  Lx.,  post.)  Such  a  case  arises  where  the  injury  was  caused 
by  the  negligence  of  a  coservant,  but  the  plaintiff  was  in  an  unfamil- 
iar environment,  where  he  did  not  understand  the  character  of  the 
risks  to  which  he  would  be  exposed  by  such  negligence.* 

1150.  [243]  Relation  of  the  duty  of  instruction  to  the  duty  of  em- 
ploying competent  servants. — In  most  cases  the  injury  which  is  in- 
flicted by  breach  of  the  duty  to  instruct  was  received  by  the  servant 
who  ought  to  have  been  instructed.  But  it  is  clear  that,  if  the  in- 
jury was  due  to  the  fact  that  a  fellow  servant  was  not  fit  for  his  po- 
sition, owing  to  the  want  of  proper  instruction,  the  master  may  be 
held  responsible.'  See  chapter  xlvi.,  ante.  On  the  other  hand,  a 
servant  cannot  maintain  an  action  for  an  injury  caused  by  the  negli- 
gence of  a  coemployee  who  has  received  sufficient  instruction  to  qual- 
ify him  for  his  duties.^ 

*  See  Stucke  v.  Orleans  R.  Co.  ( 1898 )  manner  in  which  a  machine  was  oper- 

50  La.  Ann.   188,  23   So.  342,  where  a  ated  by  an  inexperienced  coservant  who 

servant  ordered  on  the  spur  of  the  mo-  was  put  to  work  without  receiving  any 

ment  to   repair   a   car  was   injured  by  instruction  as  to  the  proper  manner  of 

another    which    ran    through    an    open  handling    it.      Lebbering    v.    Struthers 

switch.  (1893)    157  Pa.  312,  27  Atl.  720. 

1  Recovery  has  been  allowed  where  a  2  The  owner  of  a  freight  elevator  is 

servant   was   injured   by   the   unskilful  not  negligent,  so  as  to  be  liable  for  an 
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B.    Duty  of  INSTEUCTIOH'  considered  with  REEEEEISrCE  TO  THE  EX- 
PERIENCE OR  INEXPEKIENCE  OF  THE  SERVAI^T. 

1151.  [244]  Generally.— In  many  cases  the  only  question  to  be 
considered  is  the  existence  or  nonexistence  of  culpability,  as  deter- 
mined with  reference  to  the  broad  principle  that  a  legal  obligation 
to  instruct  a  servant  respecting  a  danger  is  predicable  or  not  accord- 
ing as  a  man  of  full  age  and  ordinary  intelligence,  in  the  exercise 
of  ordinary  care,  was  or  was  not  capable  of  seeing  and  comprehend- 
ing it.'  But  it  frequently  happens  that  the  evidence  indicates  either 
that  the  servant  was  not  a  person  of  the  normal  capacity  contemplated 
by  this  principle,  or  that  the  risk  to  be  encountered  was  of  such  a 
nature  that  even  the  possession  of  a  normal  capacity  would  not  en- 
able him  to  appreciate  it  without  special  training  for,  or  a  prac- 
tical acquaintance  with,  the  work  to  which  it  was  incident.  The 
presence  of  one  or  both  of  these  elements  will  frequently  render  it 
impossible  to  say,  as  a  matter  of  law,  that  the  duty  of  instruction  was 
not  owed  to  the  servant,  when,  if  they  were  abstracted  from  the  case, 
the  plaintiff  would  not  be  allowed  to  retain  a  verdict  in  his  favor 
rendered  on  the  theory  that  such  a  duty  existed.  The  qualifying  ef- 
fect of  these  elements,  when  considered  with  reference  to  the  gen- 
eral principle  adverted  to  above,  is  indicated  by  the  statement  that 
the  duty  of  instruction  "does  not  extend  to  dangers  open  to  ordinary 
observation,  except  in  cases  of  youth,  inexperience,  ignorance,  or 
want  of  capacity  of  the  servant."  ^  The  same  elements,  when  con- 
sidered as  giving  rise  to  a  positive  obligation,  suggest  such  language 
as  that  used  in  the  following  extract  from  a  Massachusetts  decision : 

"Where  an  employer  knows  the  danger  to  which  his  servant  will 
be  exposed  in  the  performance  of  any  labor  to  which  he  assigns  him, 
and  does  not  give  him  sufficient  and  reasonable  notice  thereof,  its 
dangers  not  being  obvious,  and  the  servant,  without  negligence  on  his 
own  part,  through  inexperience,  or  through  reliance  on  the  directions 
given,  fails  to  perceive  or  understand  the  risk,  and  is  injured,  the 

injury  to   an  elevator  boy   over  fifteen  1  For  examples  of  language  suggestive 

years  of  age  who  "knew  all  there  was  of  the  statement  in  the  text,  see  John- 

to  do  with  the  elevator,"  where  he  was  son   v.   Ashland  Water   Go.    (1890)    77 

injured   while   he   was   leaning   against  Wis.  51,  45  N.  W.  807;  Collins  v.  Laco- 

a  beam  of  the  elevator  tying  his  shoe,  nia  Gar  Go.    (1894)    68  N.  H.   196,   38 

in  consequence  of  the  sudden  starting  of  Atl.  1047.    See,  generally,  cases  cited  in 

the   car  by  a  new   employee  whom  he  §  1313,  post. 

had    previously    instructed    as    to    the  ^  Collins  v.  Laoonia  Car  Co.    (1894) 

manner    of   starting    and    stopping   the  68  N.  H.  196,  38  Atl.  1047. 
elevator.    Sullivan,  v.  Lolly  (1896)   166 
Mass.  265,  44  N.  E.  221. 


3060  MASTER  AND  SERVANT.  [chap.  xlix. 

employer  is  responsible.  The  dangers  of  a  particular  position  or 
mode  of  doing  work  are  often  apparent  to  a  person  of  capacity  or 
knowledge  of  the  subject,  while  others,  from  youth,  inexperience,  or 
M'ant  of  capacity,  may  fail  to  appreciate  them;  and  a  servant,  even 
with  his  own  consent,  is  not  to  be  exposed  to  such  dangers,  unless 
with  instructions  and  cautions  sufficient  to  enable  him  to  compre- 
hend them,  and  to  do  his  work  safely  with  proper  care  on  his  owa 
part."  ^ 

Immature  age  is  apt  to  be  accompanied  by  inexperience,  and  these 
two  factors  often  appear  in  the  same  case ;  but  as  they  involve  distinct 
conceptions,  it  will  be  necessary  to  consider  them  separately. 

1152.  [245]  Servant's  experience;  deductions  from. —  (See  also  § 
1157,  post. — An  obvious  corollary  of  the  general  principle  stated  in 
§  1144,  ante,  is  that  a  master  is  not  bound  to  give  instructions  to  a 
servaat  who  has  acquired  sufficient  special  knowledge  to  enable  him 
to  appreciate  the  perils  of  the  employment  which  he  has  undertaken. 
Such  knowledge  may  be  the  product  either  of  a  technical  education, 
or  of  actual  participation  in  practical  work;  but,  for  reasons  which 
are  obvious,  it  is  usually  derived  from  the  latter  source  by  those  sub- 
ordinate servants  who  constitute  the  majority  of  the  sufferers  in  em- 
ployers' liability  cases.  In  this  point  of  view,  therefore,  the  investi- 
gation is  almost  invariably  concerned  with  the  question  whether  the 
period  during  which  the  injured  person  had  been  engaged  in  duties 

^  Leary  v.  Boston  &  A.  R.  Go.  (1885)  structed     in     these     particulars     and 

139  Mass.  580,  52  Am.  Rep.  733,  2  N.  E.  warned  of  such  dangers  as  are  peculiar 

115.  to  the  use  and  care  of  the  machinery 

See  also  the  following  passages :     "It  with  which  their  labor  brings  them  into 

may   frequently   happen   that   the   dan-  contact;"     Ross  v.  Walker   (1891)    139 

gers    of   a   particular    position    for,    or  Pa.  48,   23  Am.   St.   Rep.   160,   21   Atl. 

mode    of   doing,   work,   are   great,    and  157,  159.    Cited  in  Lebiering  v.  Struth- 

apparent    to    persons    of    capacity    and  ers    (1893)    157   Pa.   312,   27   Atl.   720. 

knowledge    of    the    subject,    and   yet    a  Similar  phraseology  is  found  in  Hughes 

party,   from  youth,   inexperience,   igno-  v.  Chicago,  M.  d  St.  P.  R.  Co.    (1891) 

ranee,  or  general  want  of  capacity,  may  79  Wis.  264,  48  N.  W.  259;  Rooney  v. 

fail  to  appreciate  them.     It  would  be  a  Bewail   cC-  D.    Cordage   Go.    (1894)    161 

breach  of  duty  on  the  part  of  a  master  Mass.    153,    36   N.   E.    789;    Ciriack  v. 

to  expose  a  servant  of  this   character,  Merchants'     Woolen    Co.     (1890)      151 

even    with    his    own    consent,    to    such  Mass.  152,  6  L.R.A.  733,  23  N.  E.  829; 

dangers,    unless    with    instructions    or  Consolidated  Coal  Go.  v.  Haenni  (1893) 

cautions    sufficient    to    enable    him    to  146   111.   614,    35   N.    E.    162,   affirming 

comprehend  them,  and  to  do  his  work  (1891)   48  111.  App.  115;  Deeds  v.  Ghi- 

safely,   with    proper    care    on    his    own  cago,  B.  <S>   Q.  R.   Co.    (1911)    157   Mo. 

part.       Sullivan    v.     India     Mfg.     Co.  App.  463,   137   S.  W.  1013;    Therriault 

(1873)   113  Mass.  396.  v.  England    (1911)    43   Mont.   376,   116 

"If  they    [employees]    are  young,   or  Pac.    581;     Collins    v.    Watertury    Co. 

without  experience   in   the   use   of   the  (1911)    144  App.  Div.  670,   129   N.  Y. 

tools  or  machinery  they  are  to  handle,  Supp.  661. 
it  is  his  duty  to  see  that  they  are  in- 
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similar  to  those  which  he  was  discharging  at  the  time  of  the  accident 
was  of  such  a  length  that  he  ought  to  have  comprehended  the  risks 
to  which  he  was  exposed.  How  long  a  period  must  have  thus  elapsed 
before  this  obligatory  comprehension  will  be  attributed  to  him,  as  a 
matter  of  law,  depends  upon  the  nature  of  the  employment  and  the 
other  circumstances  involved.  Where  the  appliance  which  caused  the 
injury  was  a  simple  one,  and  the  phenomena  indicative  of  danger 
are  readily  intelligible,  it  will  be  presumed  that  the  very  briefest 
acquaintance  with  the  conditions  should  have  conveyed  the  necessary 
information  to  the  servant.  But  in  the  case  of  most  industrial  occu- 
pations, that  information,  and  the  capacity  for  self-protection  which 
accompanies  it,  can  be  acquired  only  by  a  more  or  less  protracted 
experience  in  the  daily  routine  of  the  business;  and  this  fact  re- 
ceives due  recognition  when  the  existence  or  absence  of  the  duty  of 
instruction  is  being  determined.  As  a  general  rule,  it  may  be  said 
that,  if  the  case  was  one  in  which  some  experience  at  all  events  was 
requisite  to  enable  the  servant  to  understand  the  danger  which  caused 
the  injury,  a  court  will  very  seldom  deem  itself  warranted  in  declar- 
ing the  action  not  to  be  maintainable,  where  it  appears  that  the  serv- 
ant had  been  engaged  upon  the  work  in  question  only  for  a  few  days 
before  the  accident.  The  particular  circumstances  under  which  a 
servant's  right  of  recovery  has  been  affirmed  or  denied  on  the  ground 
of  his  experience  or  lack  of  experience  are  indicated  by  the  cases 
cited  in  §§  1313-1316,  post. 

1153.  [246]  Servant's  inexperience;  deductions  from. —  (See  also  § 
1144,  ante.) — The  mere  fact  that  a  servant  was  inexperienced  does 
not  entitle  him  to  recover  on  the  ground  that  he  ought  to  have  been  in- 
structed as  to  the  dangers  of  his  work.*  But  it  is  well  settled  that  a 
case  in  which  an  inexperienced  servant  is  required  to  use  a  dangerous 
instrumentality  stands  on  a  different  footing  from  one  in  which  the 
same  instrumentality  is  handled  by  a  practised  and  skilful  workman.* 
One  deduction  drawn  from  the  difference  thus  recognized  is  that  a 

1  A  charge  is  erroneous  which  in  effect  2  Wheeler  v.  Wason  Mfg.  Co.   ( 1883 ) 

declares  that,  given  an  uninstructed,  in-  135   Mass.   294;    Gceur  d'Alene  Lumber 

experienced  employee,  not  comprehend-  Co.  v.  Goodwin  ( 1910 )  104  C.  C.  A.  413, 

ing  the  danger,  but  using  ordinary  care,  181    Fed.   949 ;    Larsen  v.  Magne-Silioa 

and    an    injury   to    such    an    employee  Co.  (1910)   14  Cal.  App.  119,  111  Pac. 

caused  by  that  danger,  a  recovery  must  ]]9;    Oermwn-American  Lumber  Co.   v. 

follow;   for,  under  such  an  instruction,  Hannah    (1910)    60  Fla.   70,   30  L.R.A. 

the  employee  would  be  able  to  recover  (N.S.)  882,  53  So.  516;  Republic  Iron  & 

even  though  the  danger  was  one  which  Hieel  Co.  v.  Lulu   (1910)   —  Ind.  App. 

he  oucht  to  have  appreciated.     Graven  — ,  92  N.  E.  993;  Vohs  v.  A.  E.  Shorthill 

V.  Smith  (1894)  89  Wis.  119,  61  N.  W.  d  Co.  (1906)  D30  Iowa,  538,  107  N.  W. 

327.  417 ;  Carter  v.  Fred  W.  Dubach  Lumber 
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complaint  is  not  subject  to  demurrer  if  the  substance  of  the  aver- 
ments is  that  the  instrumentality  that  caused  the  injury  was  a  dan- 
gerous one,  and  that  the  injured  servant  was  inexperienced  and  had 
received  no  instruction  as  to  its  dangerous  quality.'  Another  is  that 
the  master  cannot  be  pronounced,  as  a  matter  of  law,  free  from  negli- 
gence, where  the  testimony  fairly  warrants  the  inference  that  the 
work  in  question  was  abnormally  dangerous  to  an  inexperienced  em- 
ployee, and  that  he  had  received  no  instructions  as  to  the  particular 
perils  to  be  avoided  and  the  proper  means  of  avoiding  them.*  The 
essential  import  of  this  rule,  in  a  purely  logical  point  of  view,  is, 
manifestly,  that  the  plaintiff  is  allowed  to  recover,  on  the  ground  of 
inexperience,  in  many  states  of  the  evidence  which,  if  this  element 
were  absent,  would  be  deemed  to  negative  the  existence  of  any  obliga- 
tion to  instruct,  for  the  reason  that  the  servant  would  be  conclusively 
presumed  to  have  understood  the  dangers  involved.  Under  such  cir- 
cumstances the  fact  that  the  person  injured  was  of  mature  years  is 
not  decisive,  but  is  merely  a  matter  for  the  careful  consideration  of 
the  jury  in  determining  whether  he  fully  understood  and  appreciated 
the  dangers  of  his  position.* 

As  the  decisions  in  which  it  has  been  held  warrantable  for  a  jury 

Co.    (1904)    113   La.   239,  36   So.   952;        a  Greenherg  v.  Whitcomb  Lumber  Co. 

Ludwig  v.  Spicer  (1906)   99  Minn.  400,  (1895)   90  Wis.  225,  28  L.R.A.  439,  63 

109  N.  W.  832.  N.  W.  93  (saw  alleged  to  be  defectively 

"If  the  business  is  one  with  which  he  and  insecurely  fastened  to  its  shaft), 
(the  servant)  is  not  familiar,  he  has  A  complaint  is  not  demurrable  which 
a  right  to  expect  that  its  dangers  will  alleges  that  the  servant — a  common  la- 
be  pointed  out  to  him,  and  that  he  will  borer  in  a  factory — ^was  not  instructed 
be  instructed  in  those  things  necessary  as  to  the  dangers  incident  to  wiping  the 
for  him  to  know  in  order  to  his  own  water  from  a  moving  belt  with  a  gunny 
/safety."  Bummel  v.  Dilworth  (1890)  sack.  Norfolk  Beet-Sugar  Co.  v.  Eight 
131  Pa.  519,  17  Am.  St.  Eep.  827,  19  (1898)  56  Neb.  162,  76  N.  W.  566. 
-Atl.   345,   346.  *  It  has  been  laid  down  that  where  a 

A  master  who  has  knowledge  of  the  servant  testifies  that  he  had  no  experi- 

Tisks     and     dangers,     not     discernible,  ence  in  the  management  of  the  machine 

"which,  are  incident  to  the  work  to  be  by  which  he  was  injured,  and  received 

performed  by  a  servant  of  whose  inex-  no  instruction  or  warning  as  to  the  dan- 

perience  the  master  is  aware,  cannot  ex-  gers  incident  to  its  use,  it  will  not  be 

'onerate    himself   from   liability   for    an  held,  as  a  matter  of  law,  that  he  appre- 

injury    to    the    servant    without    negli-  ciated  those  dangers.     Thompson  v.  Ed- 

gence  on  the  latter's  part,  on  the  ground  Loard  P.  Allis  Co.    (1895)    89  Wis.  523, 

that  the  servant  failed  to  exercise  the  62  N.  W.  527.     And  see  Jackson  Fibre 

same  degree  of  skill  to  avoid  injury  as  Co.  v.  Meadows  (1908)   86  C.  C.  A.  300, 

the   more  experienced  workmen,   where  159  Fed.  110 ;  Ft.  Talley  Knitting  Mills 

no   information   as   to   the   precautions  v.  Anderson   (1906)    124  Ga.  909,  53  S. 

and  care  necessary  for  him  to  take  was  E.   686. 

given.      Anderson    v.    Daly    Min.    Co.        6  Ingermam  v.  Moore   ( 1891 )    90  Cal. 

<1897)   15  Utah,  22,  49  Pac.  126.  410,  25  Am.  St.  Rep.  138,  27  Pac.  306. 
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to  find  that  the  servant  ought  to  have  been  instructed  because  he  was 
inexperienced,  and  the  decisions  in  which  it  has  been  denied,  for  the 
same  reason,  that  the  action  was  barred  by  one  or  other  of  the  de- 
fenses based  upon  the  imputed  knowledge  of  the  injured  person,  are 
based  upon  grounds  which  are  essentially  identical,  it  has  been 
deemed  inadvisable  to  separate  these  two  classes  of  cases.  They  are 
■accordingly  tabulated  together  in  the  chapter  in  which  the  servant's 
constructive  knowledge  of  various  risks  is  discussed  at  length.  See 
f  1313,  post. 

The  rule  which  thus  defines  the  respective  provinces  of  the  court 
and  the  jury  in  cases  where  the  inexperience  of  the  servant  is  a 
factor  is  deemed  to  be  subject  to  two  exceptions.  In  the  first  place, 
it  is  plain  that  the  inexperience  of  the  servant  ceases  to  be  material 
if  the  evidence  shows  directly  and  conclusively  that  he  fully  under- 
stood the  danger  in  question.^  Secondly,  it  is  held  that  if  the  dan- 
ger is  one  which  comes  under  the  description  of  "obvious,"  "appar- 
ent," "manifest,"  etc.,  instruction  is  not  obligatory  merely  because 
the  work  is  new  to  the  servant.''  This  doctrine,  that  culpability  can- 
not be  predicated  of  the  omission  to  instruct  an  inexperienced  em- 
ployee as  to  a  danger  observable  by  anyone  of  ordinary  intelligence, 
lias  sometimes  been  referred  to  the  consideration  that  the  servant, 
knowing  there  was  such  a  danger,  may  be  expected  to  proceed  with 
great  caution  until  he  becomes  familiar  by  experience  with  the  forces 
with  which  he  has  to  deal.'  But  such  a  conception,  even  if  it  be  con- 
ceded to  rest  on  a  sound  basis  of  logic  and  fact, — ^which  is  by  no 
means  clear, — seems  to  be  quite  supererogatory  in  this  connection. 

8  In  MeOinms  v.  Canada  Southern  telligence  of  those  of  his  age,  and  his 
Bridge  Go.  (1882)  49  Mich.  466,  13  N.  duties  were  explained  to  him  when  he 
W.  819,  where  the  plaintiff  was  injured  entered  upon  the  employment.  He,  be- 
by  an  unblocked  frog,  he  attempted  to  sides,  understood  the  very  danger  into 
recover  on  this  ground,  among  others :  which  he  fell,  and  had  in  mind  the  pur- 
That  he,  being  immature  and  inexperi-  pose  to  avoid  it.  It  was  thus  made  to 
«nced,  was  sent  by  defendant  into  dan-  appear  by  his  own  examination  that  he 
ger  the  full  extent  of  which  he  did  not  was  not  sent  into  unltnown  dangers,  and 
comprehend,  and  that  this  was  culpable  that  he  was  not  exposed  to  risics  which 
fault  on  the  part  of  the  defendant,  he,  through  immaturity,  or  for  any 
which  should  render  it  liable  for  all  in-  other  reason,  failed  to  comprehend." 
jurious  consequences.  This  theory  the  7  Newbury  v.  Oetchel  &  M.  Lumber  & 
supreme  court  declared  to  be  inapplica-  Mfg.  Co.  (1896)  100  Iowa,  441,  62  Am. 
ble  under  the  circumstances,  saying:  St.  Rep.  582,  69  N.  W.  743.  See,  gener- 
"The  first  ground  was  shown  to  be  un-  ally,  cases  cited  in  §  1313,  post. 
tenable  by  the  plaintiff's  own  evidence.  8  Stuart  v.  West  End  Street  R.  Co. 
He  was  past  twenty  years  of  age,  was  (1895)  163  Mass.  391,  40  N.  E.  180. 
not  shown  to  be  wanting  in  average  in- 
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C.  Duty  op  insteuction  consideeed  with  eefeeence  to  the. 
sbevant's  minoeity. 

1154.  [247]  Generally.— The  considerations  which  actually  deter- 
mine the  nature  and  extent  of  the  obligation  to  instruct  a  minor  are- 
sufficiently  obvious.  When  a  master  takes  such  a  person  into  his 
service,  he  is  bound  to  take  notice  of  the  probability  that  both  the 
natural  and  the  acquired  capacity  of  the  employee  for  appreciating 
the  dangers  of  the  work  and  the  proper  means  of  avoiding  them  will 
be  smaller  than  in  the  case  of  an  adult.^ 

1  In  some  formal  statements  of  the  the  plaintiff  was  injured  in  consequence- 
duty  of  instructing  minors,  both  these  of  the  defendant's  negligence,  and  he, 
elements  of  an  inferiority  of  intelligence  "by  reason  of  his  youth  and  want  of" 
and  a  more  limited  experience  are  ex-  judgment  as  to  the  perils  of  his  posi- 
pressly  adverted  to.  "If  the  youth,  in-  tion,  did  some  act  in  the  discharge  of 
experience,  and  incapacity  of  a  minor  his  duty,  as  he  understood  it,  which 
who  is  employed  in  a  hazardous  occu-  also  contributed  to  his  injury,  but 
pation  are  such  that  a  master  of  ordi-  which  he  did  not  know  to  be  likely 
nary  intelligence  and  prudence  would  to  injure  him,  and  he  had  not  been- 
know  that  he  is  not  aware  of,  or  does  properly  advised  and  instructed  in  re-, 
not  appreciate,  the  ordinary  risks  of  his  gard  thereto,"  he  cannot  recover.  But 
employment,  it  is  his  duty  to  notify  the  supreme  court  said :  "The  instruc- 
him  of  them,  and  instruct  him  how  to  tion  negatives  any  inference  of  negli- 
avoid  them."  Bohn  Mfg.  Go.  v.  Ericlc-  gence;  for,  according  to  it,  to  enable- 
son  (1893)  5  C.  C.  A.  341,  12  U.  S.  the  plaintiff  to  recover,  it  was  necessary 
App.  260,  55  Fed.  943.  for  the  jury  to  find  that  he  did  not  know 

"It  may  be  safely  laid  down  as  a  that  the  act  which  he  did,  that  contrib- 
general  rule,  supported  by  authority,  uted  to  his  injury,  was  likely  to  injure 
that  persons  who  employ  children  to  him,  and  that  this  want  of  knowledge 
work  with  or  about  dangerous  ma-  was  owing  to  his  age  and  lack  of  judg- 
chinery,  or  in  dangerous  places,  should  ment  and  the  failure  of  the  defendant 
anticipate  that  they  will  exercise  only  to  properly  instruct  him,  and  that  the' 
such  judgment,  discretion,  and  care  as  act  so  done  by  him  was  in  the  discharge- 
are  usual  among  children  of  the  same  of  his  duty  as  he  understood  it.  If 
age,  under  similar  circumstances,  and  ...  it  is  the  duty  of  persons  em- 
are  bound  to  use  due  care,  having  re-  ploying  children  in  dangerous  situa- 
gard  to  their  age  and  inexperience,  to  tions,  to  properly  instruct  them  con- 
protect  them  from  the  dangers  incident  cerning  the  dangers  which  on  account 
to  the  situation  in  which  they  are  of  their  youth  and  inexperience  they 
placed;  and  as  a  reasonable  precaution,  may  not  understand,  it  would  seem  to- 
in  the  exercise  of  such  care  in  that  be-  follow,  as  a  necessary  conclusion,  that 
half,  it  is  the  duty  of  the  employer  to  such  employee,  who  has  not  been  so  in- 
so  instruct  such  employees  concerning  structed,  and  who,  while  in  the  dis- 
the  dangers  connected  with  their  em-  charge  of  his  duty  as  he  understands  it. 
ployment,  which  from  their  youth  and  suffers  an  injury  in  consequence  of  the 
inexperience  they  may  not  appreciate  or  employer's  negligence,  may  maintain  an 
comprehend,  that  they  may,  by  the  exer-  action  against  his  employer  therefor, 
cise  of  such  care  as  ought  reasonably  to  notwithstanding  that,  by  reason  of  his- 
be  expected  of  them,  guard  against  youth  and  inexperience,  and  the  failure 
and  avoid  injuries  arising  therefrom."  of  the  employer  to  properly  instruct 
Cleveland  Rolling  Mill  Go.  v.  Corrigan  him,  he  did  some  act,  in  the  performance 
(1889)  46  Ohio  St.  283,  3  L.R.A.  385,  of  his  duty  according  to  the  judgment 
15  Am.  St.  Rep.  596,  20  N.  E.  466.  and  knowledge  he  possessed,  which  con- 
There  exception  was  taken  by  the  de-  tributed  to  the  injury,  but  which  he  did 
f endant  to  the  following  instruction :     If  not  know  and  was   not  advised  would. 
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In  view  of  this  probability,  it  is  clearly  not  an  unreasonable  infer- 
ence that  the  master  fails  to  fulfil  the  duty  incumbent  on  him  as  a 


be  likely  to  injure  him."  The  Corrigan 
Case  was  followed  in  Jackson  Knife 
&  Shear  Co.  v.  Hathaicay  (1903)  27 
Ohio  C.  C.  745. 

The  duty  to  disclose  latent  dangers  is 
said  to  be  particularly  incumbent  on  a 
master  who  "employs,  for  a  hazardous 
and  dangerous  work,  a  child,  young  per- 
son, or  other  person  without  experience 
and  of  immature  judgment."  Pitts- 
hurgh,  C.  &  St.  L.  R.  Co.  v.  Adams 
(1886)  105  Ind.  165,  5  N.  E.  187.  See 
also  Jones  v.  Florence  Min.  Co.  (1886) 
66  Wis.  268,  57  Am.  Rep.  269,  28  N.  W. 
207. 

In  other  cases,  stress  is  laid  on  more 
limited  natural  capacity  of  young  serv- 
ants for  appreciating  the  perils  of  their 
environment.  Rock  v.  Indian  Orchard 
Mills  (1886)  142  Mass.  522,  8  N.  E. 
401;  Steiler  v.  Eart  (1887)  65  Mich. 
644,  32  N.  W.  875. 

A  jury  may  properly  be  instructed 
that  they  may  "consider  the  appearance 
of  the  plaintiff  [a  minor  employee]  as 
he  has  been  exhibited  before  them  on  the 
witness  stand,  in  determining  the  ques- 
tion of  his  intelligence  and  capacity  to 
apprehend  and  avoid  the  dangers  inci- 
dent to  his  "employment."  Disotell  v. 
Henry  Luther  Co.  (1895)  90  Wis.  635, 
64  N.  W.  425. 

The  testimony  of  witnesses  in  an  ac- 
tion by  a  minor  employee  against  a 
railroad  company  for  injuries,  in  speak- 
ing of  him  as  a  boy,  taken  in  connection 
with  a  youthful  appearance,  is  sufficient 
to  show  that  the  company  knew  that  he 
was  a  minor  at  the  time  he  was  em- 
ployed, and  hence  was  negligent  in  fail- 
ing to  instruct  him  as  to  the  dangers  of 
the  employment.  Texarkana  <f-  Ft.  8. 
R.  Co.  v.  Preacher  (1900)  —  Tex.  Civ. 
App.  — ,  59  S.  W.  593. 

Employers  of  young  children  cannot 
expect  courts  to  indulge  in  nice  dis- 
crimination touching  the  quantum  of 
care  and  caution  to  be  expected  of  such 
children.  Fries  v.  American  Lead  Pen- 
cil Co.  (1905)  2  Cal.  App.  148,  84  Pac. 
173. 

In  Boucher  v.  Martineau  Co.  (1908) 
Rap.  Jud.  Quebec  33  C.  S.  515,  it 
was  said  that  the  duty  to  warn  the  serv- 
ant was  "intensified"  because  he  was  a 
minor. 

For  other  cases  in  which  the  duty  of 


instructing  minors  is  enumerated  in 
general  language,  see   §   1151,  ante. 

In  other  cases  the  probable  inexpe- 
rience of  such  servants  is  the  circum- 
stance to  which  attention  is  chiefly 
directed.  Youth  is  an  evidence  of  inex- 
perience, and  greater  strictness  in  the 
application  of  the  rule  as  to  the  neces- 
sity of  instruction  should  be  required  in 
the  employment  of  minors  than  in  the 
employment  of  servants  of  mature 
years,  even  when  employed  by  and  with 
the  consent  of  the  parent  or  guardian. 
St.  Louis  &  S.  E.  R.  Co.  v.  Valirius 
(1877)   56  Ind.  511. 

"If,  however,  the  servant,  by  reason 
of  his  youth  and  inexperience,  is  not 
aware  of  or  does  not  appreciate  the 
danger  incident  to  the  work  he  is  em- 
ployed to  do,  or  to  the  place  he  is  en- 
gaged to  occupy,  he  does  not  assume 
the  risks  of  his  employment  until  the 
master  apprises  him  of  the  dangers. 
It  would  be  a  breach  of  duty  on  the 
part  of  the  master  to  expose  a  servant 
of  this  character,  even  with  his  con- 
sent, to  such  dangers,  without  first  giv- 
ing him  such  instructions  and  caution 
as  would,  in  the  judgment  of  men  of 
ordinary  minds,  understanding,  and 
prudence,  be  sufficient  to  enable  him  to 
appreciate  the  dangers  and  the  neces- 
sity for  the  exercise  of  due  care  and 
caution,  and  to  do  the  work  safely,  with 
proper  care  on  his  part.  Emma  Cottort 
Seed  Oil  Co.  v.  Hale  ( 1892 )  56  Ark.  232, 
19  S.  W.  600. 

"When  a  master  engages  an  inexpe- 
rienced servant,  especially  if  of  tender 
years  and  presumed  ignorance,  and 
places  him  in  a  place  of  latent  or  ob- 
scure danger,  it  is  the  duty  of  the  mas- 
ter to  instruct  the  servant  how  to  do 
the  work,  and  at  the  same  time  to  be  on 
his  guard  against  the  danger;"  and  he 
is  liable  for  injuries  occasioned  by  fail- 
ure to  give  such  instructions.  Thall  v. 
Camie  (1889)  1  Silv.  Sup.  Ct.  401,  5 
N.  Y.  Supp.  244,  cited  with  approval  in 
New  Albany  Forge  &  Rolling  Mill  v. 
Cooper  (1892)  131  Ind.  363,  30  N.  E. 
294. 

Compare  the  language  used  in  Roh- 
inson  v.  Smith  (1901)  17  Times  L.  R. 
423;  McOarty  v.  Davidson  Mfg.  Co. 
(1899)  Rap.  Jud.  Quebec  18  C.  S. 
272;    Northern    P.    R.    Co.    v.    Blake 
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prudent  man,  if  he  allows  the  servant  to  commence  the  perfonnance 
of  his  contract  without  examining  into  his  actual  qualifications.  If 
this  examination  discloses,  or  would,  if  made  with  reasonable  care, 
have  disclosed,  the  fact  that  the  servant  did  not  comprehend  the  risks 
to  which  he  would  be  exposed,  the  obligation  to  enlighten  him  at  once 
arises,  as  a  result  of  the  general  principle  adverted  to  in  §  1141, 
ante? 

(1894)  11  C.  C.  A.  93,  27  XJ.  S.  App.  915,  37  Atl.  269;  Oiehell  v.  Gollim 
190,  63  Fed.  45;  American  Mfg.  Go.  (1904)  54  W.  Va.  518,  46  S.  E.  569; 
V.  Zulkowski  (inil)  107  C.  C.  A.  146,  Keena  v.  American  Box  Toe  Go.  (1910) 
185  Fed.  42;  Woodward  Iron  Go.  v.  144  Wis.  231,  128  N.  W.  858. 
Lewis  (1911)  171  Ala.  233,  54  So.  8  In  cases  where  the  duty  of  instruc- 
566:  Ford  v.  Bodsaw  Lumber  Go.  tion  is  discussed,  the  courts  not  infre- 
(1904)  73  Ark.  49,  83  S.  W.  346;  quently  revert  to  this  elementary  eon- 
Quinn  v.  Electric  Laundry  Go.  (1909)  ception,  and  lay  it  down  that  a  master 
155  Cal.  500,  101  Pac.  794,  17  Ann.  is  liable  to  an  infant  who  has  been  in- 
Cas.  1100;  Clark  v.  Tulare  Lake  Dredg-  jured  in  his  service  in  consequence  of 
ing  Go.  (1910)  14  Cal.  App.  414,  112  being  exposed  to  a  danger  which,  on  ac- 
Pae.  564;  Beck  v.  Standard  Cotton  count  of  his  youth  and  want  of  expe- 
Mills  (1907)  1  Ga.  App.  278,  57  S.  E.  rience,  he  did  not  fully  understand  and 
998 ;  B.  F.  Avery  &  Sons  v.  Cottrill  appreciate.  See,  for  example,  Omaha 
(1908)  32  Ky.  L.  Rep.  914,  107  S.  W.  Bottling  Co.  v.  Theiler  (1899)  59  Neb. 
332;  James  v.  Rapides  Lumber  Go.  257,  80  Am.  St.  Rep.  673,  80  N.  W. 
(1898)   50  La.  Ann.  717,  44  L.R.A.  33,    821. 

23  So.  469;  Gracia  v.  0.  N.  Maestri  In  Connors  v.  Grilley  (1892)  155 
Furniture  Mfg.  Go.  ( 1905 )  114  La.  Mass.  575,  30  N.  E.  218,  a  girl  seventeen 
371,  38  So.  275;  Perrenin  v.  Crescent  years  old  was  set  to  work  in  the  after- 
Gity  Stockyard  &  Slaughterhouse  Co.  noon  by  her  employer,  without  instruc- 
(1907)  120  La.  75,  44  So.  990;  Levy  tions,  on  a  machine  for  skiving  leather, 
V.  Clark  (1899)  90  Md.  146,  44  Atl.  and  she  undertook  to  run  it  as  another 
990;  Chambers  v.  Woodbury  Mfg.  Co.  operator  had  done.  It  was  not  unusual 
(1907)  106  Md.  496,  1*  L.R.A.  (N.S.)  for  the  machine  to  be  stopped  by  the 
383,  68  Atl.  290;  Glover  Dwight  Mfg.  leather  catching  in  it,  and  the  rule  was 
Go.  (1888)  148  Mass.  22,  12  Am.  St.  that  a  workman  should  then  be  called. 
Rep.  512,  18  N.  E.  597;  L'Bote  v.  S.  B.  She  called  this  workman  the  next  day. 
Dibble  Lumber  Go.  (1909)  203  Mass.  and  he  relieved  the  machine.  A  few 
294,   89   N.   E.   532 ;   Donvpier  v.  Lewis    minutes  later  she  called  him  again,  and, 

(1902)  131  Mich.  144,  91  N.  W.  152;  upon  his  relieving  the  machine,  he  swore 
howling  v.  Gerard  B.  Allen  d  Co.  at  her  in  her  employer's  hearing,  and 
(1881)  74  Mo.  13,  41  Am.  Rep.  298,  told  her,  "If  this  machine  gets  stuck 
(1890)  102  Mo.  213,  14  S.  W.  751;  again,  fix  it  yourself."  She  was  going 
Czernicke  v.  Ehrlich  (1908)  212  Mo.  to  ask  a  few  questions  of  her  employer, 
386,  111  S.  W.  14;  Vanesler  v.  Moser  but  he  shook  his  head  and  hands,  and 
Cigar  &  Paper  Box  Go.  (1904)  108  Mo.  refused  to  listen,  saying,  "No,  no,  no,  if 
App.  621,  84  S.  W.  201 ;  Evans  Laundry  you  do  not  work  fast,  I  will  send  you 
Go.  V.  Crawford  (1903)  67  Neh.  1.53,  home."  This  frightened  her  and  she 
93  N.  W.  177,  94  N.  W.  814;  Disalets  worked  faster,  and  when  the  machine 
V.  International  Paper  Co.  (1908)  74  was  stuck  again  she  tried  to  relieve  it, 
N.  H.  440,  69  Atl.  263 ;  Marcus  v.  Loane   as  she  had  seen  the  others  do,  and  was 

(1903)  133  N.  C.  54,  45  S.  E.  354;  injured.  In  an  action  against  the  em- 
Magone  v.  Portland  Mfg.  Co.  (1908)  ployer  for  such  injuries,  the  evidence 
51  Or.  21,  93  Pac.  450;  Noden  v.  Ver-  was  that  she  was  a  very  dull  girl,  and 
lenden  Bros.  (1905)  211  Pa.  135,  60  was  slow  in  her  work  as  compared  with 
Atl.  505,  3  Ann.  Cas.  367;  Whitelaw  the  other  girls;  and  she  was  cross-ex- 
V.  Memphis  &  C.  R.  Go.  (1886)  16  Lea,  amined  at  great  length  before  the  jury. 
391.  1  S.  W.  37;  Eayes  v.  Colchester  It  was  held  that  the  questions  whether 
Mills  (1894)   69  Vt.  1,  60  Am.  St.  Rep.  the    defendant    was    negligent    in    thus 
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In  a  Wisconsin  case  it  was  considered  that  of  the  various  reasons 
assigned  by  the  courts  for  imposing  on  the  master  the  duty  of  in- 
structing a  minor  servant  the  most  satisfactory  vs^ere  there : 

"(1)  That  the  master  owes  a  duty  towards  an  employee  who  is 
•directed  to  perform  a  hazardous  and  dangerous  work,  or  to  perform 
his  work  in  a  dangerous  place,  when  the  employee,  from  want  of  age, 
experience,  or  general  capacity,  does  not  comprehend  the  dangers,  to 
point  out  to  him  the  dangers  incident  to  the  employment,  and  thus 
enable  him  to  comprehend,  and  so  avoid  them,  and  that  neglect  to 
■discharge  such  duty  is  gross  negligence  on  the  part  of  the  employer ; 
(2)  that  such  an  employee  does  not  assume  the  risk  of  the  dangers 
incident  to  such  hazardous  employment,  because  he  does  not  com- 
prehend them,  and  the  law  will  not,  therefore,  presume  that  he  con- 
tracted to  assume  them."  '  These  reasons  do  not  go  to  the  root  of  the 
matter ;  but,  taking  them  for  what  they  are  worth,  it  would  be  more 
correct  to  say  that  the  second  of  these  reasons  merely  states  the  legal 
result  of  the  first.  The  proper  standpoint,  as  already  indicated,  is 
rather  that  which  permits  us  to  view  the  more  extended  duty  of 
instruction  which  is  predicated  in  regard  to  minors  as  a  special  appli- 
cation of  the  general  principle  that  the  degree  of  care  which  is  oblig- 
atory upon  a  person  who  owes  a  duty  to  another  varies  with  the  cir- 
cumstances to  be  provided  for.  A  servant  who  possesses  less  than 
the  average  amount  of  intelligence  is  clearly  more  likely  to  be  in- 
jured, in  any  given  case,  than  one  whose  intelligence  comes  up  to 
that  standard.  That  the  intelligence  of  a  minor  usually  fails  to  come 
up  to  this  standard  is,  as  has  been  pointed  out,  a  fact  of  which  the 
master  is  bound,  to  take  notice.  The  knowledge  thus  imputed  may 
properly  be  deemed  a  sufficient  warning  to  him  that  a  minor  serv- 
ant will  be  exposed  to  greater  danger  than  an  adult,  unless  he  takes 
some  additional  precautions  with  a  view  to  diminishing  the  risks 
■of  injury.  Clearly,  the  additional  precaution  which  is  most  readily 
suggested  by  the  situation  is  that  the  presumably  inadequate  and  de- 
fective information  of  the  young  servant  should  be  supplemented  by 
imparting  to  him  that  amount  of  knowledge  which  will,  as  respects 
the  work  to  be  done,  place  him  in  the  same  position  as  a  servant 
of  mature  years.  Or,  to  put  the  same  thought  in  a  somewhat  dif- 
ferent form,  it  may  be  said  that  the  essential  basis  of  the  rule  is  that 
the  master  is  not  justified  in  exposing  a  servant  to  any  extraordinary 

setting  her  to  work,  and  whether  she  3  Jones  v.  Florence  Min.  Co.  (1886) 
was  in  the  exercise  of  due  care,  were  66  \Vis.  268,  57  Am.  Rep.  269,  26  N.  W. 
properly   submitted   to  the   jury.  207. 
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risks,  and  that  a  servant  who  cannot,  by  the  exercise  of  his  own  un- 
aided intelligence,  comprehend  the  dangers  incident  to  his  environ- 
ment, must  necessarily  be  exposed  to  such  risks,  relatively  to  servants 
who  are  capable  of  comprehending  the  same  dangers.  That  the  duty 
of  instructing  minors  is  really  referable  to  this  consideration  is 
strongly  indicated  by  the  language  used  in  the  earliest  cases  in  which 
the  liability  of  a  master  to  servants  of  tender  years  was  discussed. 
The  significance  of  these  cases  in  the  present  connection  is  due  to 
the  fact  that,  when  they  were  decided,  the  theory  that  there  was  a 
positive  duty  of  instruction  had  not  found  a  footing  in  the  courts.* 

The  prerequisites  to  the  establishment  of  a  prima  facie  liability 
on  the  master's  part  are  the  same  whether  the  action  is  brought  by 
the  minor  himself  or  by  the  minor's  father.^ 

1155.  [248]  No  duty  to  instruct  minors  as  to  risks  which  they  pre- 
sumably comprehend. —  The  rule  actually  applied  by  the  courts  is 
merely  this :  The  master  is  liable  for  failure  to  instruct  a  minor, 
"unless  both  the  danger  and  the  means  of  avoiding  it  are  apparent 
and  within  the  comprehension  of  the  servant."  * 


*  In  Bartonshill  Coal  Go.  v.  McGuire 
(1858)  3  Macq.  H.  L.  Cas.  311,  the 
Lord  Chancellor,  referring  to  the 
Scotch  case  of  O'Byrne  v.  Burn  (1854) 
16  Sc.  Sess.  Cas.  2d  Series,  1025,  where 
a  young  girl  was  injured  while  attempt- 
ing, in  obedience  to  an  order  of  the  de- 
fendant's foreman,  to  remove  some 
waste  clay  from  the  moving  rollers  in 
a  claymill,  said:  "It  was  hardly  pos- 
sible to  apply  the  principle  of  the  serv- 
ant having  undertaken  the  service  with 
knowledge  of  the  risks  incident  to  it. 
She  was  an  inexperienced  girl  employed 
in  a  hazardous  manufactory,  placed  un- 
der the  control,  and  it  may  be  added, 
the  protection  of  an  overseer,  who  was 
appointed  by  the  defendant  and  intrust- 
ed with  this  duty.  And  it  might  well 
be  considered  that,  by  employing  such  a 
helpless  and  ignorant  child,  the  master 
contracted  to  keep  her  out  of  harm's 
way  in  assigning  to  her  any  work  to  be 
performed."  Compare  also  the  follow- 
ing Scotch  cases  founded  on  the  in- 
crease of  obligations  which  the  minor- 
ity of  a  servant  entails  upon  the  mas- 
ter. Gemmills  v.  Gouroclc  Co.  (1861) 
23  Se.  Sess.  Cas.  2d  Series,  425; 
i\rmnan  v.  M'MUlan.  23  Sc.  Sess. 
Cas.  2d  Series,  1082;  Trull  v.  Smith 
(1873)  11  Macph.  888;  Darly  v.  Duiv- 
can  (1861)   23  Sc.  Sess.  Cas.  2d  Series, 


529.  The  same  conclusion  may  be 
drawn  from  the  remark  made,  argii- 
endo,  in  Union  P.  R.  Go.  v.  Fort 
(1873)  17  Wall.  553,  21  L.  ed.  739, 
that  the  plaintiff  being  a  mere  youth, 
without  experience,  and  not  familiar 
with  machinery,  could  not  be  expected 
to  know  the  peril  of  the  new  work  which 
he  was  ordered  to  do,  and  might  be  sup- 
posed to  have  entered  upon  the  execu- 
tion of  the  order  without  apprehension 
of  danger,  owing  to  his  having  relied,  as 
he  was  justified  in  doing,  on  the  judg- 
ment of  his  superior. 

6  A  complaint  in  an  action  by  the 
minor's  father  must  show  one  of  three 
things:  (1)  That  the  child  was  too 
young  to  be  put  to  the  service  he  was 
required  to  perform;  or  (2)  that  neith- 
er he  nor  the  plaintiff  had  notice  or 
knowledge  of  the  augmented  danger 
caused  by  the  master's  neglect;  or  (3) 
that  the  master,  knowing  the  age  and 
inexperience  of  the  child,  neglected  to 
give  him  the  necessary  warning  and  in- 
struction. Brazil  Block  Goal  Go.  v. 
Young  (1889)  117  Ind.  520,  20  N.  E. 
423.  Compare  the  statement  of  the 
master's  obligations,  in  Missouri,  K.  & 
T.  R.  Go.  V.  Evans  (1897)  16  Tex. 
Civ.  App.  68,  41  S.  W.   80. 

^Pittsburgh,  C.  &  St.  L.  R.  Go.  v. 
Adams    (1886)    105  Ind.   165,   5   N.  E. 
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[Many  cases  lay  down  the  express  rule  that  there  is  no  duty  to 
warn  minor  servants  of  dangers  of  which  they  are  already  aware.^*] 

Ordinarily  it  is  within  the  function  of  the  jury  to  say  whether  a 
minor  servant  comprehended  a  work  in  such  a  sense  as  to  ahsolve  the 
employer  from  the  obligation  to  instruct  him.  It  is  only  when  the 
proper  inference  from  the  testimony  is  so  clear  as  to  be  free  from 
doubt  that  it  becomes  a  matter  of  law  for  the  court.^  [Certain 
dangers  are  so  obvious  and  so  within  the  ordinary  experience  of 

187.     For  a  similar  form  of   exceptive  Bessey  v.  NeioichaiDaniok  Co.   (1900)   94 

stsitement,  see  Coffee  V.  Phillips  (1897)  Me.    61,    46   Atl.    806;    Cunningluxm   v. 

21    Misc.    663,    47    N.    Y.    Supp.    1105;  Bath  Iron   Works    (1899)    92   Me.  501, 

Westman   v.    Wind   River   Lumber    Go.  43    Atl.     106;     Hettchen    v.     Chipman 

(1907)    50  Or.   137,  91  Pac.   478.  (1898)    87  Md.   729,  41  Atl.  65;    Coul- 

la  There    is    no    duty    imposed    upon  lard    v.    Tecuinseh    Mills     (1889)     151 

the   master   to   instruct   a   minor   serv-  Mass.  85,  23  N.  E.  731;  Dan/lels  v.  Xew 

ant    when    he    could    not    enlarge    the  England   Cotton  Yarn   Co.    (1905)    188 

minor's     knowledge     in     the     premises.  Mass.  260,  74  N.  E.  332 ;  Doole  v.  Dane 

Northern  Alabama  Coal,  Iron  &  R.  Co.  (1909)    203  Mass.  524,  89  N.  E.   917; 

V.   Bea^ham    (1904)    140   Ala.    422,    37  Cote  v.  D.  W.  Pingree  Co.    (1910)    205 

go.  227.  Mass.   286,   91   N.  E.   300;    Dompier  v. 

A   master   is   not   bound   to   instruct  L^is   (1902)    131  Mich.  144,  91  N.  W. 

a  fourteen-year-old  boy  of   average   in-  152;    McDonald    v.    Champion    Iron    tC- 

telli-ence  of  the  danger  of  allowing  a  Steel   Co.    (1905)    140   Mich.    401,    103 

portHin  of  his  body  to  project  beyond  N.  W.  829;  Stegmann  y.  Gerber   (1909) 

the   sides  of  an  elevator  on  which  his  146   Mo.   App.    104,    123    S.   W.    1041; 

duties    require    him   to    ride,    where   he  Mitchell  v.  Boston  cG  if.  Consol.  Copper 

already  knows  that  if  he  does  so  he  is  <&    S.    Mm.    Co.    (1908)    37    Mont.    5/a, 

likely  to  be  caught  between  the  elevator  97    Pac.    1033;    Themault   v.    England 

and  passing  floors,  and  injured.     Cronin  (1911)    43    Mont     376,    116   Pac.    581; 

V.    Columbian   Mfg.    Co.    (1909)    75   N.  Omaha  BottUng  Co.  y.   Theiler    {1899) 

H    319,   29   L.R.A.(N.S.)    Ill,   74  Atl.  59  Neb.  257,  80  Am.   St.  Rep.  6^3,  80 

i7,„        '  \         I  >  N.  W.  821;   Ogley  v.  Miles   (1893)    139 

A    A  4.1,      „i„  „f  +1,0  +0^-+  5=  fnllnwprl     N-  Y.  458,  34  N.  E.  1059;  Stitzel  v.  A. 
And  the  rule  of  the  text  is  touowea,        .      ,      '         nnna\    oon   r)„     cc^     en 

or  at  least  recognized,  in  the  following  Z'l^lf   fr'  }     V      ^  I       I    '^     ^ 

cases:      Andersen   y.    Berlin    Mills    Co.  ^^^- ^.^.l},^^ °°'^ ''^^'''^^""Z  % 

(1898)    32  C.  C.  A.  143,  50  U.  S.  App.  g°- J^^OS)    -   Tex.    Civ.   App^  -    88 

413,   88  Fed.  944;    Worthington  v.   Go-  «■  W-  496;  Wiggir^  Y.E.J    Waist  Co 

forh   (1899)   124  Ala.  656,  26  So.  531;  d^W)    83   Vt.   365     76  Atl    36;    %«« 

Northern  Alabama  Coal,  Iron  &  R.  Co.  ;^^<f  ^m    "V    SSO  '  ' 

V.   Beacham    (1903)     140   Ala.    422,    37  279,  101  Pac.  b«0. 

So.  227;  Walton  v.  Lindsey  Lumber  Go.  ^  ^ee  note  to  Cronin  y   Columbian  Mfg. 

(1905)   145  Ala.  661,  39  So.  670;  Rich-  Co    29  L.R.A.(N^.)    111. 

ards   V.    Sloss-Shefjield  Steel   &   I.    Co.  ,„^^/"«  ^•i"'"]^  ^""L*  ^^°f  ^  j^^^^) 

(1006)   146  Ala.  254,  41  So.  288;  Bram.  181  Jlass.  560,  64  N.  E.  203;   Forquer 

mer  v.  Pettyjohn   (1908)    154  Ala.  616,  v.    Slater   Brick    Co     (1908)    37    Mont. 

45    So     646-    Ford   v.   Bodcaw   Lumber  426,  97  Pac.  843;  Ryan  v.  Northern  P. 

Co     (1904)    73  Ark.  49,  83  S.  W.  346;  R.  Co.    (1909)    53  Wash.  279,  101  Pac. 

East   &   West  R.   Co.   v.    Sims    (1888)  SSO  ■   Wolskiy.  Knapp-^^^^^  Co. 

80  Ga    807,  6  S.  E.  595,  second  appeal  (1895)   90  Wis.  1/8,  63  N.  W.  87. 
(1889)    84   Ga.    152,    20   Am.    St.   Rep.        Tlie  finding  of  the  jury   is  of  course 

352     10    S     E.    543;    Ryan   v.    Armour  conclusive,  whenever  there  is  a  conflict 

(1897)    166  111    568'   47  N.  E.  60;   Mo-  of  evidence  as  to  whether  a  minor  has 

Carthy   v     Muigrew    (1898)    107    Iowa,  received  proper  instructions,  or  has,  by 

76    77  N    W    527-   Boiling  ton  v.  Louis-  experience    or    m    any    other    way,    ae- 

viile  &  N.  R.  Co.    (1907)    125  Ky.  186,  quired   a   knowledge   of  the   danger   in- 

S   L.R.A.(N.S.)    1045,   100   S.  W.   850;  oident  to  the  appliances  he  is  handling. 


3070 


-MASTER  AND  SERVAKT. 


[chap.  XLIX, 


everyone,  that  even  a  young  servant  is  deemed  to  have  a  knowledge 
of  them,  and  the  master  is  under  no  obligation  to  vtrarn  him  against 
them.^*]  But  unquestionably  the  situations  in  which  the  inference 
of  a  breach  of  that  obligation  would  be  deemed  unwarrantable  in  the 
case  of  a  minor  servant  are  much  less  numerous  than  those  in  which 
a  similar  inference  would  be  regarded  as  improper  if  recovery  was 
sought  solely  upon  the  ground  of  the  servant's  inexperience.  The 
precise  extent  of  this  enlargement  of  the  master's  responsibility 
virtually  depends,  in  the  last  analysis,  upon  a  court's  opinion  as  to 
justifiability  of  allowing  the  jury  to  determine  the  question  of  the 
servant's  constructive  knowledge  of  the  given  risk.     As  might  be  ex- 


Tagg  v.  MoGeorge  (1893)  155  Pa.  368, 
35  Am.  St.  Rep.  889,  25  Atl.  671. 

Ab  to  the  provinces  of  court  and  jury 
in  regard  to  the  determination  of  ques- 
tions of  constructive  knowledge,  see  gen- 
erally,  §   1309,  post. 

2a  Thus,  it  has  been  held  that  it  is  not 
actionable  negligence  on  the  part  of  the 
master  to  fail  to  instruct  an  intelligent 
minor  of  fifteen  years  or  upwards,  of 
the  danger  of  having  the  hands  drawn 
in  by  inward  revolving  rollers  (Mars- 
den  Co.  v.  Johnson  [1899]  89  111.  App. 
100;  Crowley  v.  Pacific  Mills  [1899] 
148  Mass.  228,  19  N.  E.  344;  Lowcooh 
V.  Franklin  Paper  Go.  [1897]  169  Mass. 
313,  47  N.  E.  1000;  Shine  v.  Gocheco 
Mfg.  Co.  [1899]  173  Mass.  558,  54  N. 
E.  245;  Sullivan  v.  Simplex  Electrical 
Co.  [1900]  178  Mass.  35,  59  N.  E.  645; 
Boole  V.  Dane  [1909]  203  Mass.  524; 
Mueller  v.  La  Prelle  Shoe  Go.  [1905] 
109  Mo.  App.  506,  84  S.  W.  1010;  Lynch 
V.  Shanley  Go.  [1906]  112  App.  Div. 
305,  98  N.  Y.  Supp.  406,  affirmed  in 
(1907)  188  N.  Y.  634,  81  >J.  E.  1169; 
Millerich  v.  Wing  [1909]  133  App.  Div. 
453,  117  N.  Y.  Supp.  1070;  Wiggins  v. 
E.  Z.  Waist  Co.  [1910]  83  Vt.  365,  76 
Atl.  36)  ;  or  the  danger  of  the  fingers 
being  caught  while  feeding  bags  into 
a  printing  machine  (Kuich  v.  Mil- 
icaukee  Bag  Co.  [1909]  139  Wis.  101, 
120  N.  W.  261);  or  of  the  danger  of 
putting  the  hands  against  revolving 
knives  (Bcghold  v.  Auto  Body  Go. 
[1907]  149  Mich.  14.  14  L.R.A.(N.S.) 
609,  ri2  N.  W.  691 ;  Forquer  v.  Slater 
Brick  Co.  [1908]  37  Mont.  426,  97  Pac. 
843;  Crovm  v.  Orr  [1893]  140  N.  Y. 
450,  35  N.  E.  648)  ;  or  the  danger  of 
putting  the  hands  against  circular  or 
other  saws  (Eettchen  v.  Chipman 
[1898]  87  Md.  729,  41  Atl.  65;   Mathis 


V.  Magnolia  Mfg.  Go.  [1906]  140  N.  C. 
530,  53  S.  E.  349;  Sheetram  v.  Trexler, 
Stave  £  Lumher  Co.  [1900]  13  Pa. 
Super.  Ot.  213)  ;  or  of  having  the  hands- 
caught  in  cogwheels  or  gearing  that 
is  exposed  or  obvious  (Giraok  v.  Mer- 
chants' Woolen  Go.  [1890]  151  Mass. 
152,  6  L.R.A.  733,  21  Am.  St.  Rep.  438, 
23  N.  E.  829;  Silvia  v.  Sagamore  Mfg. 
Co.  [1901]  177  Mass.  478,  59  N.  E.  73; 
Harrington  v.  Union  Cotton  Mfg.  Co. 
[1903]  182  Mass.  566,  66  N.  E.  414; 
Berlin  v.  William  B.  Mershon  &  Co. 
[1903]  132  Mich.  183,  93  N.  W.  248; 
Stevens  v.  Gair  [1905]  109  App.  Div. 
621,  96  N.  Y.  Supp.  303;  Mundhenke 
V.  Oregon  City  Mfg.  Co.  [1905]  47  Or. 
129,  1  L.R.A.(N.S.)  278,  81  Pac.  977); 
or  of  having  the  hand  caught  under  the 
die  of  a  stamping  machine  (Wahl  v. 
Ghatillon  [1900]  56  App.  Div.  554,  67 
N.  Y.  Supp.  504 )  ;  or  of  coming  in  con- 
tact in  any  way  with  moving  shafting 
(Mitchell  V.  Comanche  Cotton  Oil  Go. 
[1908]  51  Tex.  Civ.  App.  506,  113  S. 
W.  158)  ;  or  of  the  danger  of  having 
the  hand  caught  in  a  planing  machine 
(Riser  v.  Hot  Springs  Barytes  Co. 
[1902]  131  N.  C.  595,  42  S.  E.  986; 
Oulf  Cooperage  Go.  v.  Aiernathy  [1909] 
54  Tex.  Civ.  App.  137,  116  S.  W.  869)  ; 
or  of  the  danger  of  placing  his  hand 
under  a  joiner  used  for  cutting  veneer 
(Knight  v.  Paducah  Box  &  Basket  Co. 
[1907]  31  Ky.  L.  Rep.  629,  102  S.  W. 
1185)  ;  or  of  the  danger  of  sheaves  of 
oats  slipping  ofif  a  load  (Tucker  v.  Na- 
tional Loan  &  Invest.  Co.  [1904]  35 
Tex.  Civ.  App.  474,  80  S.  W.  879)  ; 
or  of  the  danger  of  a  grain  binder  fall- 
ing over  while  it  was  being  raised  to 
place  trucks  under  it  ( Wagner  v.  Piano 
Mfg.  Go.  [1901]  110  Wis.  48,  85  N.  W. 
643). 


§  1155]  DUTY  TO  INSTRUCT  AND  WARN.  3071 

pected,  the  result  of  referring  the  existence  or  nonexistence  of  the 
duty  of  instruction  to  this  extremely  nebulous  standard  has  been  the 
rendition  of  not  a  few  antagonistic  judgments  in  respect  to  essentially 
similar  facts.     See,  generally,  §  1318,  note  1,  post. 

In  some  cases  the  doctrine  seems  to  be  affirmed  that  whenever  the 
work  assigned  to  a  young  servant  is  in  its  nature  hazardous  an  abso- 
lute duty  immediately  arises  to  give  him  such  instructions  as  will 
enable  him  to  comprehend  the  perils  which  it  involves.^  The  differ- 
entiating test  thus  suggested  is  manifestly  inconsistent  with  the  gen- 
eral principle  stated  in  §  1144,  ante,  which  indicates  that,  from  a 
logical  standpoint,  the  comparative  safety  or  unusually  hazardous 
nature  of  the  work  is  a  wholly  immaterial  element,  and  that,  in 
cases  where  a  breach  of  the  duty  to  instruct  is  relied  upon  as  the 
ground  of  action,  the  only  essential  question  is  whether  the  injured 
person  appreciated,  or  ought  to  have  appreciated,  the  risk  to  which 
his  injury  was  traceable.  That  principle  involves  the  corollary  thut, 
with  respect  to  risks  which  a  young  and  inexperienced  employee  is 
competent  to  appreciate,  he  stands  upon  the  same  footing  as  an  ex- 
perienced adult.* 

3  Smith  V.  Irwin   (1889)    51  N.  J.  L.  (1903)    132  Mich.   183,  93  N.  W.  248; 

507,  14  Am.  St.  Rep.  699,  18  Atl.  852,  Mueller  v.  La  Prelle  Shoe   Go.    (1905) 

approving   of   a   charge   to   that   effect.  109  Mo.  App.  506,  84  S.  W.  1010;  Steg- 

Compare    the    language    used    in   Jones  mann  v.   Gerher    (1909)    146  Mo.  App. 

V.   Florence   Min.    Go.    (1886)    66   Wis.  104,   123  S.  W.   1041;   Kuphal  v.   Wes- 

268,  57   Am.  Rep.   269,   28   N.  W.  207,  tern  Montana  Flouring   Go.    (1911)    43 

§  1154,  ante.    And  see  Monroe  v.  Stand-  Mont.  18,  114  Pae.  122;  DeGraff  v.  ^ew 

ard  Sanitary  Mfg.  Co.    (1911)    141  Ky.  York  0.  &  E.  B.  R.  Go.    (1879)    76  N. 

549    133  S.  W.  214;  Gregory  Y.  Ghicago,  Y.    125;     White    v.    Wittemann    Litho- 

M.   d   St.   P.   R.   Co.    (1911)    42  Mont,  graphic  Co.    (1892)    131  N.  Y.   631,  30 

551,  113  Pac.  1123;   Horandt  v.  Rosen-  N.   E.   236;    Groicn  v.   Orr    (1893)    140 

thai    (1911)    —  N.  J.  — ,  79  Atl.   321.  N.    Y.    450,    35    N.    E.    648;    Lynch   v. 

iGoff  V.  Norfolk  &  W.  R.  Go.   (1888)  Shanley  Co.    (1906)    112  App.  Div.  305, 

36  Fed.  299;  Hayden  v.  Smithville  Mfg.  98  N.  Y.  Supp.  406,  aflBrmed  in   (1907) 

Co.   (1861)   29  Conn.  548;  Herman-Bar-  188  N.  Y.  634,  81  N.  E.  1169;  Lo7ig  v. 

rison  Mill.  Co.  v.  Spehr   (1893)   145  111.  Folwell    Bros.    cC-    Go.     (1910)     228    Pa. 

329,    33    N.    E.   944;    Jones   v.    Roberts  314,   77   Atl.   557;    National  Hosiery   & 

(1894)     57    111.    App.    56;    Lengyel    v.  Yarn   Co.   v.    Wapper    (1911)    —   Tenn. 

Western    Steel    Car.    &    Foundry     Co.  — ,   135   S.  W.   780;   Ryan  v.   Northern 

(1910)     152    111.    App.    473;    Levey    v.  P.   R.    Co.    (1909)    53   Wash.    279,    101 

Bigelow    (1893)     6    Ind.    App.    677,    34  Pac.    880     (minor    had    experience    and 

N.   E.  128;    Tyrrell  v.   Gain    (1910)    —  fully  appreciated  the  danger);   Luelke 

Iowa    —    128   N.  W.   536;    Sanborn  v.  v.  Berlin  Mach.  Works   (1894)    88  Wis. 

Atchison,  T.  &  S.  F.  R.  Go.    (1886)   35  442,    43    Am.   St.    Rep.    913,    60   N.   W. 

Kan.  292,  10  Pac.  860;  Gilbert  v.  Guild  711. 

(1887)    144  Mass.   601,   12   N.  E.   368;  "No    duty    rests    upon    a    master    to 

Probert    v.    Phipps     (1889)     149    Mass.  notify   even   a   minor    of    the    ordinary 

258,  21  N.  E.  370;   Goullard  v.  Tecum-  risks    and    dangers    of    his    occupation, 

seh  Mills    (1890)    151  Mass.   85,   23  N.  which    the    latter    actually    knows    and 

E.    731;    Donovan    v.    Chase    Shawmut  appreciates,   or  which   are  so  open  and 

Co.  (1909)  201  Mass.  357,  87  N.  E.  580;  apparent  that  one   of  his   age  and  ca- 

Berlin  v.    William  B.    Mershon   &   Co.  paoity  would,  under  like  circumstances. 
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The  question  whether  a  minor  is  chargeable  with  that  complete 
comprehension  of  his  environment  which  is  sufficient  to  relieve  the 
master  of  the  duty  of  explaining  to  him  the  peril  of  the  work  must 
obviously  be  resolved  by  considering  (1)  the  presumable  extent  of  his 
intelligence  and  capacity,  as  inferable  simply  from  his  age;  (2)  the 
actual  extent,  observed  or  observable,  of  his  individual  intelligence 
and  capacity,  exceeding  or  falling  short  of  the  average;  (3)  the  ex- 
tent of  his  opportunities  for  ascertaining  by  experience  the  nature  of 
the  hazard  incurred  by  him  in  entering  and  continuing  in  the  em- 
ployment. Of  these  three  factors  in  the  problem,  the  first  and  the 
third  are  much  the  most  important.  But  the  second  has,  though 
rarely,  been  taken  into  account,  in  connection  with  the  others,  as 
corroborating  the  conclusion  that  the  master  should  or  should  not 
have  instructed  an  infant.  Possibly  it  may  be  said  that  a  court  will 
be  more  disposed  to  lay  stress  upon  this  factor  when  the  evidence 
tends  to  show  the  possession  of  a  measure  of  intelligence  less  than  the 
average,  and  the  inference  will  therefore  be  rather  in  the  plaintiff's 
favor,  than  when  it  would  have  the  effect  of  prejudicing  him  by 
making  the  superiority  of  his  faculties  a  ground  for  ascribing  to 
him  a  knowledge  disabling  him  from  maintaining  an  action.* 

by  the  exercise  of  ordinary  care,  know  eight  months  old — was  above  or  below 

and  appreciate."    Tnmtle  v.  North  Star  the  average  intelligence  of  a  boy  of  his 

Woolen-Mill   Co.    (1894)    57    Minn.   52,  age.     The  questions  were  held  to  have 

58  N.  \\'.  832.  been  properly  excluded.     The  court  said 

It    has    been    held,    under    the    Ala-  they  did  not  go  to  the  extent  of  show- 

bama  employers'  liability  act    (chapter  ing   that   he   was   manifestly    incapable 

Lxxiv.),  that  a  boy  sixteen  years  old,  of  understanding  the   risk  \vithoiit   in- 

•employed  at  work  which  does  not  ordi-  struction,   so  that  the  defendant  knew, 

narily    endanger    a    person,    who    was  or  from  his  appearance  ought  to  have 

sent   by  his  employer  to   perform  dan-  known,   that  cautions   and   instructions 

gerous    work    which    he    was    able    and  were  necessary.     Giriaok  v.   Merchcnts' 

knew  perfectly  well  how  to  do,  and  with  Woolen   Co.    (1890)    151    Mass.    152,   6 

tlie  dangers  of  which  he  was  acquainted,  L.R.A.    733,   21    Am.    St.    Rep.    438,   23 

may  not  recover  for  injuries  caused  in  N.  E.  829.     It  added  that  the  case  did 

its  performance  on  the  ground  that  he  not  call   for  any  nice   consideration   of 

received    no    instruction    from    his    em-  what  might  be  shown  in  the  case  of  a 

ployer.    Worthington  v.  Goforth  (1899)  young    child,     or    under    other    circum- 

124  Ala.  656,  26  So.  531.  stances.      It   was   enough    to   say    that 

That   it   is   immaterial,   for   the  pur-  under   the    circumstances    of    the    case, 

poses  of  this  rule,  from  what  source  the  in  view  of  the   plaintiff's   case,   and  of 

servant's  knowledge  is  derived,  see  the  his   long  examination   as   a   witness   in 

eases    cited    in    §    1144,    ante,    some    of  the  presence  of  the  jury,  the  questions 

which,  as  there  noted,  relate  to  minors,  were    of   no   material    significance.      In 

5  See   Connors  v.   Grilley    (1892)    155  the   case  cited,   the  facta   of  which   are 

Mass.  575,  30  N.  E.  218,  §  1154,  note  2,  given  in  §  1156,  note  6,  post,  the  right 

ante.  to  maintain  the  action  was  held  to  be 

In  Leistritz  v.  American  Zylonite  Co.  for  the  jury,  as  there  was  evidence  tend- 

(1891)    154   Mass.   382,   28  N.   E.  294,  ing  to  show  that  the  boy  had  less  than 

two  witnesses  were  asked  whether   the  tue   average   intelligence   of   persons   of 

plaintiff — a     boy    eighteen    years     and  his  age. 
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Under  appropriate  circumstances,  presumptions  as  to  the  intelli- 
gence of  a  minor  may  be  allowed  to  run  backward.* 

1156.  [249]  Instruction  of  minors,  considered  with  reference  to  their 
age  merely. — In  Pennsylvania  and  some  other  states  the  position  has 
been  taken  that  the  age  when  an  infant  shall  be  presumed  to  have 
the  capacity  for  appreciating  danger  is  for  the  court,  not  for  the 
jury.^  That  age  has  been  fixed,  upon  the  analogy  of  the  familiar 
doctrine  of  criminal  law,  at  fourteen  years.  In  these  states,  there- 
fore, it  is  always  a  question  for  the  jury  when  a  minor  under  that 
age  should  have  been  instructed.^  The  employer  is  held  not  to  be 
liable  if  the  young  person  had  experience  from  which  knowledge  of 
the  danger  might  reasonably  be  presumed.'  'Not  is  the  fact  that  an 
employee  was  young,  and  that  a  possible  injury  might  arise  from  un- 
expected causes,  without  negligence  established,  deemed  to  be  a  suf- 
ficient ground  for  holding  the  master  responsible  for  the  injury  re- 
ceived.* An  infant  more  than  fourteen  years  old  is  presumed  to 
have  sufficient  capacity  to  be  sensible  of  danger  and  to  have  the  power 
to  avoid  it;  and  this  presumption  will  stand  until  overthrown  by 
clear  proof  of  the  absence  of  such  discretion  as  is  usual  with  in- 
fants of  that  age.® 

But  the  theory  that,  at  the  age  of  fourteen  years,  the  stage  reached 
in  the  development  of  the  child's  faculties  is  so  definite  that  the 
burden  of  proving  his  nonappreciation  of  the  risks  of  the  service 

6  A  boy  who  is   dull  at  fifteen  was  30;  Ewing  v.  Lanark  Fuel  Co.   (1909) 

probably     dull     at     fourteen.       Hence,  65  W.  Va.  726,  29  L.R.A.(N.S.)  487,  65 

where   an   action   for   personal   injuries  S.   E.   200. 

received  by  a  boy  fourteen  years  old  is  See    also   note   to   Ewing  v.   Lanark 

brought  upon  the  theory  that  he  was  Fuel  Go.  29  L.R.A.  (N.S.)   487. 

put  to  work  in  a  dangerous  place  with-  2  See  Strawbridge  v.  Bradford  (1889) 

out    proper    instruction,    evidence    that  128   Pa.   200,   18   Atl.   346;    Ndlson  v. 

the  plaintiff,  who  was  a  foreigner  and  Billside  Coal  &  1.  Go.    (1895)    168  Pa. 

was   examined   through   an   interpreter,  256,  47  Am.  St.  Rep.  886,  31  Atl.  1091. 

had  no  memory,  was  not  a  bright  boy,  ^  Tagg  v.   McGeorge    (1893)    155  Pa. 

and  had  to  be  told  once  or  twice  before  368,  35  Am.  St.  Rep.  889,  26  Atl.  671, 

he  understood,  and  that,  if  he  was  asked  where  the  case  was  held  to  be  for  the 

a  question  he  would  answer  "something  jury,   the  evidence  being   conflicting  as 

else,"  is   admissible,  although  the  wit-  to  whether  the  child  had  been  instruct- 

nesses  only  knew  him  after  the  accident,  ed,    or    had    gained,    by    experience    or 

LaplanteY.   Warren  Gotton  Mills  (1896)  otherwise,  knowledge  of  the  danger. 

165  Mass.  487,  43  N.  E.  294.  i  Ash  v.  Verlenden  Bros.   (1893)    154 

iNagle  v.   Allegheny   Valley   R.    Co.  Pa.  246,  26  Atl.  374    (machine  started 

(1879)    88  Pa.   35,   32   Am.  Rep.   413;  from    some    unexplained    cause    while 

E.   S.    Biggins   Carpet   Go.   v.    O'Keefe  child  of  thirteen  was  cleaning  it) . 

(1897)   25  C.  C.  A.  220,  51  U.  S.  App.  ^Nagle  v.   Allegheny   Valley  R.   Go. 

74,   79   Fed.   900;    Burnett  v.   Roanoke  (1879)    88  Pa.  35,  32  Am.  Kep.  413. 
Mills  Co.  (1910)   152  N.  C.  35,  67  S.  E. 
M.  &  S.  Vol.  III.— 193. 


3074 


MASTER  AND  SERVANT. 


[chap.   XLI31, 


is  shifted,  is  contradicted  by  the  weight  of  authority,  and  does  not 
seem  to  rest  upon  any  adequate  logical  basis.^ 

That  part  of  the  Pennsylvania  doctrine  which  relates  to  the  con- 
structive knowledge  of  minor  servants  over  fourteen  years  of  age  is- 
identical  with  that  of  all  the  other  courts ;  that  is  to  say,  there  is  nc 
presumption  of  law  that  a  minor  more  than  foiirteen  years  of  age  who 
applies  for  a  position  involving  dangerous  services  is  aware  of  the' 
danger  and  needs  no  instruction.'' 

As  regards  the  earlier  portion  of  the  period  between  the  fourteenth 
and  the  twenty-first  years,  there  is  no  disposition  on  the  part  of  the 
courts  to  formulate  any  definite  rule  of  law  upon  the  basis  merely  of 
the  servant's  age.'  But  there  is  some  authority  for  the  proposition 
that,  in  respect  to  his  presumed  comprehension  of  risks,  a  person  who 


6  In  Ciriack  v.  Merchants'  Woolen  Go. 
(1888)  146  Mass.  182,  4  Am.  St.  Rep. 
307,  15  N.  E.  579;  second  appeal  (1890) 
151  Mass.  152,  6  L.R.A.  733,  21  Am.  St. 
Rep.  438,  23  N.  E.  829,  recovery  was 
denied  for  an  injury  received  by  a  boy  of 
tvifelve  whose  person  came  into  contact 
with  exposed  gearing.  The  position 
taken  was  that,  in  the  absence  of  any- 
thing to  show  the  contrary,  the  boy 
must  be  assumed  to  have  the  intelli- 
gence and  understanding  usual  with 
boys  of  that  age,  and  that  this  assump- 
tion involved  the  further  one  that  he 
was  well  aware  of  the  danger  which 
caused  the  injury,  and  that  no  instruc- 
tion could  have  been  given  hira  which 
would  have  imparted  larger  measure  of 
1-cnowledge  than  that  with  which  he  was 
chargeable. 

In  Buckley  v.  Gutta  Peroha  &  Rubber 
Mfg.  Go.  (1898)  113  N.  Y.  540,  21  N.  E. 
717,  it  was  held  that  a,  child  of  twelve 
wlio,  after  helping  to  operate  a  ma- 
chine for  only  three  days,  slipped  while 
attempting  to  put  a  cylinder  in  place, 
and  in  throwing  out  his  hand  to  save 
himself  brought  it  into  contact  with  a 
cogwheel,  could  not  recover  on  the 
ground  that  he  had  received  no  instruc- 
tion as  to  the  danger. 

In  White  v.  Wittemann  Lithographic 
Go.  (1892)  131  N.  Y.  631,  30  N.  E.  236, 
it  was  assumed  that  a  boy  of  thirteen 
understood  the  danger  of  getting  his 
hand  caught  in  cogs. 

In  Ludwdg  v.  Pillslury  (1886)  35 
Minn.  256,  28  N.  W.  505,  it  was  held 
that  a  boy  of  thirteen  must  have  under- 
stood the  danger  of  allowing  any  part 
of  his  person  to  extend  outside  the  rail- 


ing of  an  elevator.  That  a  child  of 
twelve  who  voluntarily  goes  about  a 
factory  and  exposes  himself  to  danger- 
ous machinery  cannot  recover  for  in- 
juries thus  received,  if  he  has  sufficient 
knowledge  of  the  machinery  to  be  able 
to  appreciate  its  chara»ter,  was  laid 
down  in  the  charge  to  the  jury  in  EvanS' 
V.  American  Iron  &  Tube  Go.  (1890) 
42  Fed.  519. 

In  Hinckley  v.  Horazdowsky  (1890) 
133  111.  359,  8  L.R.A.  490,  23  Am.  St. 
Rep.  618,  24  N.  E.  421,  the  court  uses 
some  rather  sweeping  language  about 
the  inability  of  a  child  of  twelve  years- 
to  comprehend  the  dangers  created  by 
revolving  wheels,  belts,  and  pulleys. 
But  the  effect  of  what  was  said  is  to  be 
estimated  with  due  reference  to  the  fact 
that  the  question  to  be  determined  was 
merely  the  justifiability  of  a  verdict 
against  the  master. 

Between  seven  and  twenty-one  years, 
the  age  of  the  infant  is  only  an  evi- 
dential fact  bearing  on  the  question  of 
his  mental  capacity  to  comprehend  and 
avoid  danger.  Eming  v.  Lanark  Fuel- 
Go.  (1909)  65  W.  Va.  726,  29  L.R.A. 
(N.S.)   487,  65  S.  E.  200. 

"J  Atlanta  &  W.  P.  R.  Go.  v.  Smith 
(1894)  94  Ga.  107,  20  S.  E.  763,  and" 
cases  cited  in  §  1203,  post. 

8  "That  the  plaintiff  was  not  a  child, 
but  was  seventeen  years  of  age,  would 
not  deprive  him  of  the  right  to  be 
warned,  if,  as  a  question  of  fact,  the 
employers,  or  the  man  representing 
them,  ought  under  all  the  circumstances 
to  have  inquired  of  him  as  to  his  ex- 
perience, or  taken  notice  of  the  prob- 
ability that  he  was  so  inexperienced  as- 
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is  very  near  his  majority  should  be  placed  -upon  the  same  footing  as 
an  adnlt.^     See,  however,  §  1203,  post. 

The  above  summary  indicates  that,  whatever  view  is  taken  of  the 
obligation  of  a  master  to  instruct  an  infant,  that  duty  is  not  an  abso- 
lute one  as  regards  the  entire  period  of  minority.^"  Passages  like 
those  quoted  in  the  note  below  would,  if  taken  literally,  point  to  a 
different  conclusion.  But  they  are  to  be  construed  with  reference  to 
the  facts  under  discussion. ^^ 

1157.  [250]  Instruction  of  minors,  considered  with  reference  to 
their  experience. — ^is  minority  is  in  itself  an  independent  element 
which  tends  to  negative  the  existence  of  constructive  knowledge,  it  is 
clear  that  an  action  in  which  a  minor  seeks  to  recover  damages  on  the 
ground  that  he  was  not  instructed  is  not  necessarily  barred  by  proof 
that  he  was  experienced  in  the  work  in  which  he  was  engaged.'' 
The  evidential  significance  of  that  fact  is  simply  this :    A  minor  will 


to  render  it  proper  to  give  him  warn- 
ing." May  V.  Smith  (1893)  1)2  Ga.  95, 
44  Am.  St.  Rep.  84,  18  S.  E.  360. 

9  In  Indiana  it  lias  been  held  that  a 
servant  of  the  age  of  twenty  years  and 
four  months  is  not  so  young  as  to  be 
within  the  rule  that  minors  must  be 
warned  of  the  danger  of  the  service  into 
which  they  are  taken  and  properly  in- 
structed as  to  the  duties  required  of 
them.  Vincennes  v.  Citizens'  Gaslight 
Co.  (1892)  132  Ind.  114,  16  L.R.A.  485, 
31  N.  E.  573. 

10  An  instruction  which,  in  effect,  re- 
quires the  master  to  caution  a.  minor  as 
to  all  dangers  reasonably  to  be  antici- 
pated,  is   incorrect.     Fones   v.   Phillips 

(1882)   39  Ark.  17,  43  Am.  Rep.  264. 

It  is  the  immaturity,  and  not  the 
minority,  of  the  servant,  that  the  mas- 
ter must  regard.  Louisville  c(:  V.  /?.  Co. 
V.  Wilson  (1909)  162  Ala.  588,  50  So. 
188. 

It  is  the  minor's  capacity,  and  not  his 
age,  that  is  the  criterion.  Sailer  v. 
Friedman  Bros.  Shoe  Co.  (1908)  130 
Mo.  App.  712,  109  S.  W.  794. 

11  "In  the  case  of  young  persons,  it  is 
the  duty  of  the  employer  to  take  notice 
of  their  age  and  ability,  and  to  use 
ordinary  care  to  protect  them  from 
risks  which  they  cannot  properly  appre- 
ciate and  to  which  they  should  not  be 
exposed.  The  duty  in  such  cases  to 
warn  and  instruct  grows  naturally 
out  of  the  ignorance  or  inexperience  of 
the   employee,   and   it   does   not   extend 


to  those  who  are  of  mature  years,  and 
who  are  familiar  with  the  employment 
and    its    risks."      Rummel   v.   Dilworth 

(1890)    131   Pa.   509,   17  Am.   St.  Rep. 
S27,   19  Atl.  345,  346. 
In  Fisher  v.  Delaicare  &  S.  Canal  Co. 

(1893)  153  Pa.  379,  26  Atl.  18,  the  fol- 
lowing instructions  of  the  trial  judge 
were  affirmed:  "There  is  another  duty 
which  the  employer  owes  to  a  child  or 
infant,  and  that  is  to  inform  him  of  the 
dangers  connected  with  the  services  in 
which  he  is  employed."  It  has  also 
been  laid  down  that  "the  law  imposes 
upon  the  master,  when  he  takes  an  in- 
fant into  his  service,  the  duty  of  ex- 
plaining to  him  fully  the  hazard  and 
dangers  connected  with  the  business, 
and  of  instructing  him  how  to  avoid 
them."  yew  Albany  Forge  &  Rolling 
Mill  V.  Cooper  (1892)  131  Ind.  363,  30 
N.  E.  294;  Taylor  v.  Wootan  (1890)  1 
Ind.  App.  188,  27  N.  E.  502,  504.  See 
also  the  charge  to  the  jury  in  Evans  v. 
/ImerteoJ!  Iron  cC-  Tuie  Co.  (1890)  42 
Fed.  519. 

1 A  charge  is  erroneous  which  would 
relieve  a,  master  of  liability  for  injury 
to  his  apprentice  by  reason  of  hidden 
dangers,  on  the  sole  ground  that  the 
apprentice  has  been  in  the  shop  long 
enough  to  make  him  acquainted  with 
the  dangers  complained  of,  even  if  he 
has  never  instructed  him  as  to  such 
dangers.  Eeisert  v.  Williams  (1892) 
51  Mo.  App.  13. 
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sometimes  be  declared  chargeable  with  knowledge,  on  the  ground  of 
his  having  had  a  considerable  amount  of  experience,  although  the 
circumstances  may  have  been  such  that,  if  the  same  servant  had  had 
a  shorter  experience,  or  none  at  all,  the  court  could  not  have  drawn 
that  inference,  as  a  matter  of  law.  A  good  many  decisions  which  may 
perhaps  be  regarded  as  exemplifying  this  situation  are  cited  in  § 
1318,  "post.  But  it  is  seldom  possible  to  gather  with  exactitude,  from 
the  language  used  in  the  opinions,  whether  the  servant's  experience 
was  viewed  as  a  specific  differentiating  element,  which  tended  to  re- 
but the  conclusion  indicated  by  his  minority,  or  as  a  corroborative 
circumstance  which  furnished  an  additional  reason  for  holding  that 
he  ought  to  have  comprehended  the  risk  in  question. 

Testimony  to  the  effect  that  a  minor  was  inexperienced  introduces 
a  second  element  which,  like  the  fact  of  minority  itself,  points  to  the 
conclusion  that  his  ignorance  of  the  risk  was  excusable.  Theoreti- 
cally, therefore,  such  testimony  should  often  turn  the  scale  in  the 
plaintiff's  favor.  But  its  precise  weight  in  the  cases  into  which  it 
may  be  supposed  to  enter  as  a  determinative  factor  (see  §  1318, 
post)  is  as  difficult  to  estimate  as  that  of  evidence  showing  that  a 
minor  was  experienced. 

1158.  [251]  Position  of  minor  servants  after  being  properly  in- 
structed.—  The  duty  of  instructing  minors  being  predicated  from 
the  fact  that,  without  such  instruction,  they  would  be  exposed  to 
avoidable  dangers  of  which  they  are  presumably  ignorant,  it  follows 
that,  after  they  have  been  properly  instructed,  their  minority  will 
usually  cease  to  be  a  material  factor  in  estimating  the  extent  of  the 
employer's  liability.  In  other  words,  the  defenses  of  assumption  of 
risks  and  contributory  negligence  will  then  be  available  against  them, 
if,  under  the  same  circumstances,  these  defenses  would  have  been 
available  against  adults.'    Compare  §§  1203,  1204,  1264,  post.   That 

1  In  the  following  cases  the  defense  of  J.   L.    12 ;    Prentiss  v.   Kent   Furniture 

assumption  of  risks  was  allowed  on  the  Mfg.  Co.  { 1886 )  63  Mich.  478,  30  N.  W. 

ground  that  instructions  had  previously  109 ;  Emma  Cotton  Seed  Oil  Go.  v.  Hale 

been  given:    Chicago  Anderson  Pressed  (1892)  56  Ark.  232,  19  S.  W.  600;  Fish 

Brick  Go.  v.  Beinneiger  (1892)   140  111.  v.  Central  P.  R.  Co.   (1887)   72  Cal.  38, 

334,  33  Am.  St.  Rep.  249,  29  N.  E.  1106;  1  Am.  St.  Rep.  22,  13  Pac.  144;  Daes- 

Tinlch-am  v.   Sawyer    (1891)    153  Mass.  ter    v.     Mechanics'    Planing    Mill    Go. 

485,  27  N.  E.  6    (warning  followed  by  (1882)    11  Mo.  App.  593. 

minor's  own  opportunities  for  observa-  "There  is  no  rule  of  law  that  a  minor 

tion )  ;     Jones    v.     Florence     Min.     Co.  may  not  be  employed  about  a  dangerous 

(1886)    66  Wis.  268,  57  Am.  Rep.  269,  machine;    and   the   simple   fact   that   a 

28  N.  W.  207;  Zurn  v.  Tetlow    (1890)  machine  is  dangerous  does  not  make  an 

134  Pa.  213,  19  Atl.  504;   Kaufhold  v.  employer  liable  for  an   injury  received 

Arnold    (1894)     163    Pa.    269,    29    Atl.  by   a  minor   employed   upon   such   ma- 

883;  Beckham  v.  Hillier  (1884)   47  N.  chine.    All  the  law  requires  is  that  the 
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the  business  might  have  been  carried  on  in  a  less  dangerous  manner 
is  a  circumstance  which  is  quite  immaterial,  where  the  servant  has 
been  sufficiently  instructed.* 

This  rule,  however,  is  subject  to  one  important  limitation  which 
has  been  thus  formulated :  "If  a  person  is  so  young  that,  even  after 
full  instructions,  he  wholly  fails  to  understand  them,  and  does  not 
appreciate  the  dangers  arising  from  a  want  of  care,  then  he  is  too 
young  for  such  employment,  and  the  employer  puts  or  keeps  him  at 
such  work  at  his  own  risk."  '  This  principle  will  enure  to  the  ad- 
vantage of  the  servant,  even  though  the  danger  in  question  was  one 
which,  in  the  case  of  older  persons,  would  be  regarded  as  obvious.* 


minor  should  be  properly  instructed  as 
to  the  danger  to  which  he  is  exposed; 
and  if  he  is  injured  because  he  has  not 
received  such  instruction,  then,  as  a 
general  rule,  the  employer  may  be  held 
responsible.  But  where  the  minor  is 
familiar  with  the  machine,  and  its  char- 
acter and  operation  are  obvious,  and  he 
is  aware  of  and  fully  appreciates  the 
danger  to  be  apprehended  from  working 
the  machine,  the  fact  that  he  is  a  minor 
does  not  alter  the  general  rule  that  the 
employee  takes  upon  himself  the  risks 
which  are  patent  and  incident  to  the 
employment."  Buckley  v.  Gutta  Percha 
d  Rubber  Mfg.  Co.  (1889)  113  N.  Y. 
540,  21  N.  E.  717. 

A  case  in  which  a  minor's  action  was 
held  to  be  barred,  after  instructions  on 
the  ground  of  contributory  negligence, 
is  Prdbert  v.  Phipps  (1889)  140  Mass. 
258,  21  N.  E.  370,  where  a  boy  fifteen 
years  old  was  denied  recovery  for  an 
injury  received  while  walking  between 
the  gearings  of  two  machines  which  just 
gave  room  to  pass,  the  court  taking  the 
ground  that,  as  he  had  been  cautioned 
as  to  the  danger,  he  was  negligent  in 
not  avoiding  a  danger  which  he  under- 
stood perfectly  well  how  to  ovoid. 

^  Rock  V.  Indian  Orchard  Mills  (1886) 
142  Mass.  522,  8  N.  E.  401. 

SHickey  v.  Taaife  (1187)  105  N.  Y. 
26,  12  N.  E.  286. 

Other  forms  in  which  the  same  prin- 
ciple has  been  stated  are  these :  "The 
giving  of  proper  instructions  [at  the 
commencement  of  the  employment]  will 
not  relieve  an  employer  from  liability 
to  a  child,  if  the  work  required  of  him 
[at  the  time  of  the  injury]  was  not 
frithin  the  scope  of  his  employment,  and 
sot  such  as  ought  to  have  been  required 
of  a  person  of  his  capacity."    Hayes  v. 


Colchester  Mills  (1894)  69  Vt.  1,  60 
Am.  St.   Rep.   915,   37   Atl.  269. 

The  person  employed  may  be  so 
young,  inexperienced,  and  immature  in 
judgment  that  no  kind  of  warning  and 
instruction  would  relieve  the  master 
from  responsibility  for  injuries  result- 
ing from  putting  him  at  a  hazardous 
and  dangerous  work.  Pittsburgh,  C.  & 
St.  L.  R.  Go.  V.  Adams  (1886)  105  Ind. 
151,  5  N.  E.  187. 

An  employer  remains  liable  for  in- 
juries received  by  an  inexperienced  boy 
seventeen  years  old,  to  whom  work  is 
assigned  which  can  be  performed  safe- 
ly only  by  skilful  and  careful  mechan- 
ics, even  though  such  boy  has  been  duly 
warned  and  instructed  as  to  the  dangers 
of  the  work.  Missouri  P.  R.  Go.  v. 
Peregoy   (1887)   36  Kan.  424,  14  Pac.  7. 

If  it  appears  that  the  minor  was  too 
young  to  understand,  even  with  instruc- 
tions, the  dangerous  character  of  a  ma- 
chine, or  appreciate  the  peril  of  operat- 
ing it,  the  master  is  not  shielded  from 
liability  merely  by  the  fact  that  the 
minor  was  properly  instructed  in  the 
use  of  the  machine.  Hteiler  v.  Eart 
(1887)    65  Mich.  644,  32  N.  W.  875. 

In  Taylor  y.  Wootan  (1891)  1  Ind. 
App.  188,  27  N.  E.  502,  504,  the  follow- 
ing statement  of  the  rule  in  Shearman 
&  Redfield  on  Negligence  was  adopted: 
"And  if  he  (the  master)  knows,  or,  in 
the  exercise  of  ordinary  care  and  sagac- 
ity would  have  known,  that  the  servant 
has  not  capacity  enough  to  understand 
the  warning  and  appreciate  the  danger, 
he  will  be  liable  for  any  injury  which 
such  servant  may  suffer  in  consequence, 
if  continued  at  such  work." 

*  Williamson  v.  Sheldon  Marble  Co. 
(1893)  66  Vt.  427,  29  Atl.  669. 
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In  determining  the  question  whether  an  employee  understood  an 
instruction  and  comprehended  the  danger  to  which  it  related,  it  is 
proper  and  necessary  to  take  into  consideration,  not  only  his  youth 
and  inexperience,  but  also  the  nature  of  the  service,  and  the  degree 
to  which  his  attention  while  at  work  would  need  to  be  devoted  to 
its  performance.* 

D.  Sufficiency  of  the  instruction. 

1159.  [252]  Generally.— Stated  in  the  most  general  terms,  the  ex- 
tent of  the  master's  obligation  in  regard  to  imparting  information  to 
a  servant  is  to  give  him  "such  instruction  as  will  enable  him  to  avoid 
injury."  ^  If  the  master  relies  on  the  fact  that  he  admonished  the 
servant  of  the  danger  which  caused  the  injury,  he  must  show  that 
the  warning  was  timely  and  explicit.^  Merely  going  through  the 
form  of  giving  instructions  is  not  sufficient.^  But  the  master's  duty 
will  be  held  to  have  been  fully  performed  if  the  information  which 
he  imparted  was  sufficient,  when  supplemented  by  the  servant's  per- 
sonal observation,  to  enable  the  latter  to  appreciate  the  risks  of  the 
employment.* 

In  the  case  of  minors  the  above  principles  stated  are  equally  appli- 
cable in  all  essential  respects,  the  sole  distinction  of  importance  being 

i  King    v.    Ford    River    Lumber    Co.  v.   Carnegie  Steel   Co.    (1911)    230  Pa. 

(1892)    93  Mich.  172,  53  N.  W.  10.  328,  79  Atl.  575. 

A  boy  sixteen  years  old  is  presumed        2  Poioers     v.     Calcasieu     Sugar     Co. 

to  have  suiBcient  intelligence  to  compre-  (1896)   48  La.  Ann.  483,  19  So.  455. 
hend  instructions  as  to   the   danger  of        ^  Hickey  v.  Taaffe    (1887)    105  N.  Y. 

crossing    a    railroad    yard   by    creeping  26,  12  N.  E.  286. 

under  cars  which  may  be  moved  at  any        It    is    not    sufficient   for    the    master 

moment.     Chicago,  B.   £   Q.   R.    Co.   v.  merely    to    instruct    a    new    workman, 

Eggman   (1895)   59  111.  App.  680.  with   no   experience   around   machinery, 

'i-  Ailas    Engine     Works     v.     Randall  of   the   working  of  the  machinery,   but 

(1885)    100  Ind.  293,  50  Am.  Rep.  798.  he  must  point  out  to  him  the  dangers 

If  the  injury  to  a  track  be  the  burn-  connected  with  his  employment;   not  in 

ing  of  a  bridge  or  trestle  of  the  railway,  a  perfunctory  manner,  but  in  a  manner 

a  notice  of  the  burning  and  of  the  num-  that  is  both  instructive  and  impressive, 

ber    of    the    bridge    or   trestle    and    the  IjC  Blanc  v.  United  Irrig.  &  Rice  Mill. 

mileposts   between   which   it   is   located  Co.    (1911)     129    La.    196,    55    So.    761 

ought  to  enable  the  crew  in  charge  of  a  (headnote  by  the  court), 
train    to    adopt    necessary    precautions        *  Fisher  v.  Delaware  &  B.  Canal  Co. 

to  protect  themselves.     St.  Louis,  I.  M.  (1893)    153  Pa.  379,  26  Atl.  ]8. 
<€  <S'.  R.  Co.  V.  Mize  (1903)  71  Ark.  150,        One  ordered  to  paint  a  machine,  and 

71  S.  W.  660.  told  that  it  is  being  tested,  but  not  that 

"It   is  the   duty  of  an  employer  not  others  are  still  working  upon  it,  where 

only  to   instruct  an  employee  ignorant  he  can  see  them  still  at  work,  must  use 

of  the  dangers  incident  to  his  work  by  ordinary  care  not  to  be  injured  by  their 

reason    of    age.    inexperience,    or    other  starting  it.    Williams  v.  Hensler  { 1890 ) 

cause,  but  also  to  point  out  to  him  how  38  111.  App.  584.    See  also  cases  cited  in 

those  dangers  may  be  avoided."    Kearns  the  next  section. 
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that,  owing  to  the  more  restricted  capacity  of  young  persons  for  un- 
derstanding the  perils  of  their  employment,  the  law  implies  an  obli- 
gation to  give  them  detailed  and  special  instructions  in  many  in- 
stances in  which  a  general  notification  would  have  been  an  adequate 
warning  to  an  ad\ilt.  See  next  section.  It  has  been  said  to  be  im- 
possible to  lay  down  any  inflexible  rule  applicable  alike  to  all  cases 
where  minors  are  employed,  as  to  what  warning  will  be  requisite. 
Much  depends  upon  the  nature  of  the  machinery,  the  age,  capacity, 
intelligence,  and  experience  of  the  employee,  as  well  as  the  surround- 
ing facts  and  circumstances.*  As  in  the  case  of  adults,  the  notice 
given  must  be  such  as  to  enable  a  person  of  the  servant's  youth  and 
inexperience  in  the  business  to  appreciate  intelligently  the  nature  of 
the  danger  attending  the  performance  of  the  woi'k.®  Notice  of  dan- 
ger is  not  enough.  The  child  must  have  sufficient  instruction  to  en- 
able him  to  avoid  danger.'    See  next  section. 

It  is  merely  necessary  that  notice  of  danger  should  be  given  before 


5  Davis  V.  Augusta  Factory  ( 1893 ) 
92  Ga.  712,  18  S.  E.  974. 

6  Coombs  V.  Xew  Bradford  Cordage 
Co.  (1869)  102  Mass.  572,  3  Am.  Rep. 
506.  Almost  the  same  language  is  used 
in  King  v.  Ford  River  Lumber  Co. 
(1892)  93  Mich.  172,  53  X  W.  10. 

In  A'eio  Albany  Forge  &  Rolling  Mill  v. 
Cooper  (1892)  131  Ind.  363,  30  N.  E. 
294,  the  following  statement  of  the  rule 
by  Judge  Thompson,  in  his  work  on  Neg- 
ligence, vol.  2,  pp.  977,  978,  was  adopted: 
"The  master  will  not  have  discharged  his 
duty  in  this  regard  unless  the  instruc- 
tions and  precautions  given  are  so 
graduated  to  the  youth,  ignorance,  and 
inexperience  of  the  servant  as  to  make 
him  fully  aware  of  the  danger  to  him, 
and  to  place  him,  with  reference  to  it, 
in  substantially  the  same  situation  as 
if  he  were  an  adult."  Quoted  also  in 
Taylor  V.  Wootan  (1890)  1  Ind.  App. 
188,  27  N.  E.  502,  504;  Smith  v.  Irwin 
(1889)   51  N.  J.  L.  507,  18  Atl.  852. 

A  youthful  employee  must  be  instruc- 
ted so  fully  that,  as  a  matter  of  fact, 
he  actually  understands  and  appreciates 
the  danger.  Chicago  Anderson  Pressed 
Brick  Co.  v.  Reinneiger  (1892)  140  111. 
334,  33  Am.  St.  Rep.  249,  29  N.  E. 
1106,  holding  that  the  last  clause  was 
properly  added  to  a  charge. 

In  Eonlahan  v.  Vew  American  File 
Co.  (1890)  17  R.  I.  141,  20  Atl.  268,  the 


defendant  requested  the  trial  judge  to 
instruct  the  jury  that,  if  the  boss  told 
the  plaintiff  to  put  his  files  on  a  steam 
pipe  to  be  dried,  at  another  place,  and 
not  to  get  on  the  tank  into  which  he 
fell,  and  the  boy  disobeyed  the  order,  by 
reason  of  which  the  accident  happened, 
the  jury  should  find  a  verdict  for  the 
defendant.  The  judge  allowed  this  re- 
quest, with  the  qualification  that  the 
warning  or  direction  must  have  been 
such  as  to  give  notice  of  the  danger. 
'J  he  defendant  excepted  to  the  qualifi- 
cation, but  the  supreme  court  held  that 
the  instruction  as  given  was  correct. 

T  Wharton,  Neg.  §  216,  quoted  in 
Brazil  Block  Coal  Co.  v.  Young  (1889) 
117  Ind.  520,  20  N.  E.  423;  Hinckley  v. 
Horazdowsky  (1890)  133  111.  359,  8 
L.E.A.  490,  23  Am.  St.  Rep.  618,  24  N. 
E.  421. 

Where  a  person  of  immature  years  is 
set  to  work  at  machinery  which  in  some 
respects  may  be  termed  dangerous, 
mere  formal  instructions  are  not  suf- 
ficient. The  person  employed  must  be 
brought  to  an  actual  understanding  of 
the  dangers,  and  be  made  to  appreciate 
them  and  the  consequence  of  want  of 
care.  Ogley  v.  Miles  (1889)  28  N.  Y. 
S.  R.  893,  8  N.  Y.  Supp.  270. 
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the  service  involving  it  is  required,  not  that  it  should  be  given  at  the 
time  of  the  contract  of  employment;  but  where  no  notice  was  given 
at  any  time,  a  charge  declaring  that  instruction  fixing  it  should  have 
been  given  at  the  time  of  employment  is  not  prejudicial.' 

Culpability  may  be  inferred  from  the  giving  of  erroneous  instruc- 
tions, as  well  as  from  the  entire  omission  to  give  any  instruction.* 
But  if  the  instruction  given  was,  so  far  as  the  evidence  shows,  per- 
fectly proper,  there  can,  of  course,  be  no  recovery.^" 

Whether  the  servant  has  been  adequately  instructed  is  primarily 
a  question  for  the  jury.^^  Their  findings  cannot  be  controlled  or  set 
aside  where  the  evidence  is  such  as  to  permit  different  inferences  to 
be  drawn  from  it.^^  Nor  where  the  evidence  is  conflicting  as  to  the 
amount  of  instruction  necessary  to  enable  the  servant  to  do  his  work 
safely ;  '*  nor  where  the  testimony  offered  by  the  defendant  is  of  an 
inconclusive  character.'* 

1160.  [253]  What  particularity  in  the  instruction  is  obligatory. — 
In  numerous  cases  the  servant  has  been  allowed  to  recover  for  the 
reason  that  the  court  felt  itself  unable  to  say,  as  a  matter  of  law,  that 
the  master's  culpability  might  not  reasonably  be  inferred  from  evi- 
dence which  indicated  that  the  servant,  although  he  had  been  warned 

8  Salem  Stone  &  Lime  Co.  v.   Griffin  ridden   a  number   of   times   a   day   for 

(1894)   139  Ind.  141,  38  N.  E.  411.  several    days   with   him,    and   had   told 

s  Owens  v.  Ernst   (1892)   1  Misc.  388,  him  how  to  start  the  car,  is  insufficient 

21  N.  Y.   Supp.  426;    Clemens  v.   Gem  to  show   lack   of   instruction,   where   it 

Fibre  Package   Go.    (1908)     153    Mich,  appears  that  the  accident  happened  by 

495,  117  N.  W.  187;  Godsoe   v.    Dodge  failure  of  the  elevator  man  to  obey  in- 

Clothespin  Co.    (1908)    75  N.  H.  67,  70  structions.     Equitable  Life  Assur.  Soc. 

Atl.     1073;      United    Laundry    Go.    v.  v.  Tollert   (1906)    76  C.  C.  A.  212,  145 

Steele   (1903)   24  Ky.  L.  Rep.  1899,  72  Fed.  338. 

S.    W.    305    ( servant    instructed    as   to        "  Forquer  v.  Slater  Brick  Go.   ( 1908 ) 

method  of  work  on  one  side  of  machine,  37  Mont.  426,  97  Pac.  843;   McDougall 

but  not  told  that  different  method  must  v.  Ashland  Sulphite  Fibre  Co.    (1897) 

be  employed  on  the  other).  97  Wis.  382,  73  N.  W.  327    (method  of 

10  Evidence  that  the  proprietor  of  a  shifting  a  belt  by  means  of  a  stick); 
quarry  to  whom  an  employee  had  ap-  Reynolds  v.  Boston  &  M.  R.  Go.  (1891) 
plied  for  instructions  as  to  what  to  do  64  Vt.  66,  33  Am.  St.  Rep.  908,  24  Atl. 
with  a  misspent  charge  of  dynamite  re-  134.  This  principle,  is,  of  course,  as- 
ferred  him  to  another  workman  of  large  sumed  to  be  the  correct  rule  of  pro- 
experience  in  such  matters,  who  told  cedure  in  all  the  oases  cited  under  this 
him  to  thaw  the  dynamite  with  hot  subtitle,  in  which  the  instruction  given 
water,  and  that  after  doing  so  the  em-  was  held,  as  a  matter  of  law,  to  be 
ployee,   without  direction,   removed  the  adequate. 

charge,  when   it  exploded  and  he  was        i!>  Kochman  v.  Chase  (1898)   32  App. 

killed, — is    insufficient    to    show    negli-  Div.  630,  52  N.  Y.  740. 
gence   on   the    part    of    the    employer.        13  Nutzmann  v.  Germania  L.  Ins.  Co. 

Welch  V.  Grace   (1897)    167  Mass.  590,  (1901)    82   Minn.   116,   84  N.  W    730- 

46  N.  E.  387.  first   appeal    (1900)    78   Minn.   504,   81 

Evidence  that  the  head  janitor  of  a  N.  W.  518. 
building   had    fully    instructed   an    ele-        ^iWolski  v.  Knapp-Stout  &   Go.   Co. 

vator  man  as  to  his  duties,   and  had  (1895)   90  Wis.  178,  63  N.  W.  87. 
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in  general  terms  as  to  the  danger  of  the  work,  had  received  no 
special  warning  in  regard  to  the  particular  danger  to  which  the  in- 
jury was  due,  or  no  explicit  instruction  as  to  the  proper  manner  of 
avoiding  it,  and  that,  under  the  circumstances,  the  information 
which  the  master  had  thus  failed  to  communicate  was  necessary  to 
enable  the  servant  to  obtain  an  intelligent  comprehension  of  the  dan- 
ger.^ For  obvious  reasons  the  courts  are  less  disposed  to  interfere 
with  a  verdict  for  a  minor  based  upon  this  ground  than  where  the 


I  Fisher  v.  Prairie  (1910)  26  Okla. 
337,  109  Pac.  514;  Forquer  v.  Slater 
Brick  Co.  (1908)  37  Mont.  426,  97  Pac. 
843;  Obenchain  v.  Harris  &  C.  Bros. 
(1910)  148  Iowa,  86,  126  N.  W.  960; 
Van  de  Bogart  v.  Marinette  &  M.  Paper 
Co.  (1906)  127  Wis.  104,  106  N.  W. 
805. 

It  is  not  sufficient  merely  to  notify 
a  servant  that  Paris  green  is  a  poison. 
He  should  also  be  informed  of  the  pre- 
cise effects  which  it  may  produce  in  per- 
sons engaged  in  its  manufacture,  and 
also  of  the  precautions  necessary  to  be 
talcen  for  obviating  these  effects.  It  is 
denied,  however,  that  the  master  is 
bound  to  inform  the  servant  of  the  par- 
ticular ingredients  of  the  formula  used 
in  its  manufacture.  Fox  v.  Peninsular 
White  Lead  &  Color  Works  (1891)  84 
Mich.  676,  48  N.  W.  203. 

A  brakeman  placed  on  a  freight  train 
on  a  road  with  which  he  is  not  familiar 
must  be  given  sufficient  notice  of  the 
danger  of  low  highway  bridges  over  the 
road  to  enable  him,  by  proper  atten- 
tion and  diligence,  to  learn  where  the 
points  of  danger  are.  Louisville  d  N. 
R.  Co.  v.  Hall  (1888)  87  Ala.  708,  4 
L.R.A.  710,  13  Am.  St.  Rep.  84,  6  So. 
277. 

Considering  the  common  use  of  tell- 
tales, it  cannot  be  held,  as  a  matter  of 
law,  that  giving  a  brakeman  a  printed 
book  of  rules,  when  he  is  first  em- 
ployed, which  advises  him  that  it  is 
dangerous  to  stand  erect  on  the  top  of 
cars,  and  especially  on  high  cars,  when 
passing  under  a  certain  bridge,  and  that 
there  are  no  telltales  on  the  bridge,  is  a 
sufficient  warning.  Oulf,  C.  d  8.  F.  JR. 
Co.  V.  Knox  (1901)  —  Tex.  Civ.  App. 
— ,  61  S.  W.  969. 

In  American  Strawhoard  Co.  v.  Foust 
(1895)  12  Ind.  App.  421,  39  N.  E.  891, 
the  court  rejected  the  contention  of  the 
defendant  that  a  general  verdict  for  the 
plaintiff  was  inconsistent  with  a  special 


finding  to  the  effect  that  the  servant — 
an  adult — had  been  warned,  just  prior 
to  the  injury,  to  be  careful,  to  look  out 
for  his  hand,  and  that  he  had  been 
frequently  warned  of  the  dangers  of 
passing  the  paper  up  between  the  dryers- 
by  which  it  was  crushed. 

McQuillan  v.  Willimantic  Electric 
Light  Co.  (1898)  70  Conn.  715,  40  Atl. 
928,  held  that  where  a  man  employed 
to  trim  and  clean  electric  lamps  used 
the  crossbar  as  a  means  of  support,  and 
it  gave  way  because  of  the  rotten  con- 
dition of  the  top  of  the  pole,  the  result 
being  that  he  fell  to  the  ground  and 
was  seriously  injured,  the  fact  that  the 
coemployee  who  instructed  him  as  to 
the  performance  of  his  duties  did  not  so- 
support  himself  did  not  prevent  his  re- 
covering, if  he  was  not  warned  against 
doing  this. 

A  mere  general  warning  to  proceed 
carefully  because  of  heavy  rains,  with 
no  notice  of  a  particular  defect,  does 
not  cause  the  engineer  to  assume  the 
risk  of  a,  defect  of  which  he  has  no- 
knowledge.  Jennett  v.  Louisville  d  N. 
R.  Co.  (1908)  162  Fed.  392. 

Merely  printing  in  a  timetable  a 
notice  that  overhead  bridges  will  not 
clear  a  man  standing  on  the  top  of 
high  cars  will  not  charge  a  servant  with 
knowledge  thereof.  West  v.  Chicago^ 
B.  d  Q.  R.  Co.  (1910)  103  C.  C.  A. 
293,  179  Fed.  801. 

A  written  notice  that  telltales  were 
dovm  at  a  certain  bridge,  which  is  post- 
ed on  a  bulletin  board,  is  insufficient  to 
charge  a  brakeman  with  knowledge  of 
the  defective  telltales,  in  the  absence 
of  proof  that  he  actually  knew  of  the 
posted  notice.  West  v.  Chicago,  B.  d 
Q.  R.  Co.  (1910)  103  C.  C.  A.  293,  179 
Fed.  801. 

It  is  not  sufficient  to  tell  a  servant 
unfamiliar  with  the  dangers  of  a  switch- 
board in  a  power  house,  to  "look  out  for 
that  board."    Stauhley  v.  PotorrMO  Elec- 
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injured  person  was  an  adult.*  Even  the  courts  which  override  most 
freely  the  verdicts  of  juries  would  doubtless  refuse,  under  any  con- 
ceivable state  of  facts,  to  declare  the  master's  nonliability,  as  a  mat- 
ter of  law,  where  the  servant  was  not  only  a  minor,  but  was  of  less 
than  the  average  intelligence.*  The  doctrine  that  a  general  warning 
may  properly  be  found  to  be  inadequate  is  not  applied  where  the 
warning  given  was  one  sufficient  to  put  the  servant  on  inquiry  and  ob- 
servation, and  the  danger  was  one  which  could  readily  be  compre- 
hended by  anyone  whose  attention  was  directed  to  it.*  Another  ex- 
ception to  the  operation  of  the  doctrine  is  admitted  where  the  dan- 


tric  Power  Co.  (1903)  21  App.  D.  C. 
160. 

A  general  notice  in  a  telephone  com- 
pany's rule  book  that  electric  light  and 
power  wires,  whether  insulated  or  not, 
may  be  dangerous,  does  not  excuse  its 
failure  to  warn  a  lineman  of  the  im- 
perfect insulation  of  a  feed  wire. 
Hpeight  v.  Rocky  Mountain  Bell  Teleph. 
Co.   (1910)   36  Utah,  483,  107  Pac.  742. 

A  general  warning  when  a  servant 
began  work,  that  he  was  to  work  among 
gases,  and  that  he  must  exercise  care,  is 
not  sufficient,  where  he  is  sent  to  clean 
out  a  tank  containing  refuse  which  gave 
out  poisonous  fumes.  Xicholls  Chemical 
Co.  V.  Forster  (1907)  Rap.  Jud.  Quebec 
15  K.  B.  411. 

8  "In  determining  this  question  [i.  e., 
-whether  the  servant  understood  the 
risk],  it  is  proper  and  necessary  to  take 
into  consideration,  not  only  the  plain- 
tiff's youth  and  inexperience,  but  also 
the  nature  of  the  service  which  he  was 
to  perform,  and  the  degree  to  which  his 
attention,  while  at  work,  would  need  to 
be  devoted  to  its  performance.  The 
obligation  of  the  defendants  would  not 
necessarily  be  discharged  by  merely  in- 
forming the  boy  that  the  employment 
itself,  or  a  particular  place  or  machine 
in  the  building  or  room  in  which  he  was 
set  to  work,  was  dangerous.  Mere  in- 
formation in  advance  that  the  service 
generally,  or  a  particular  thing  con- 
nected with  it,  was  dangerous,  might 
give  him  no  adequate  notice  or  under- 
standing of  the  kind  and  degree  of  the 
danger  which  would  necessarily  attend 
the  actual  performance  of  his  work." 
Coombs  V.  New  Bedford  Cordage  Go. 
(1869)    102  Mass.  572,  3  Am.  Rep.  506. 

In  J  arms  v.  Coes  Wrench  Co.  (1900) 
177  Mass.  170,  58  N.  E.  587,  a  boy  of 
fifteen  was  held  entitled  to  go  to  the 


jury  on  evidence  showing  that  he  had 
been  told  how  to  do  the  work,  but  had 
not  been  cautioned  as  to  the  danger  that 
one  of  the  blocks  which  he  was  ordered 
to  saw  by  means  of  a  circular  saw,  with- 
out a  gauge  or  saw-rest,  might  bound 
back  and  force  his  hand  under  the  saw 
if  the  block  was  not  pushed  squarely 
against  the  saw. 

In  Taylor  v.  Wootan  (1891)  1  Ind. 
App.  188,  27  N.  E.  502,  504,  where  the 
proof  was  that  the  servant  was  but 
twelve  years  of  age  at  the  time  he  was 
injured  by  coming  in  contact  with  a 
planer  in  connection  with  which  he  had 
been  hired  to  work,  and  that  he  had 
worked  but  two  days  and  a  half  for  the 
appellant,  and  was  wholly  inexperienced 
in  the  operation  and  running  of  the 
machinery,  the  court  held  that,  under 
these  circumstances,  it  could  not  be  de- 
clared, as  a  matter  of  law,  that  the  em- 
ployers absolved  themselves  from  re- 
sponsibility by  simply  telling  the  em- 
ployee of  the  dangerous  character  of  the 
machinery,  and  warning  him  to  keeji 
away  from  it  while  it  was  in  motion. 

3  Whether  an  employer  had  reason- 
able cause  to  believe  that  a  boy  fifteen 
years  old  needed  more  than  ordinary  in- 
struction, and  whether  he  had  been  mis- 
led in  this  respect  by  the  boy's  father, 
were  held  to  be  questions  for  the  jury 
in  Laplante  v.  Warren  Cotton  Mills 
(1896)  165  Mass.  487,  43  N.  E.  294. 
Compare  Connors  v.  Grilley  (1892)  155 
Mass.  575,  30  N.  E.  218,  §  1154,  note  2, 
ante. 

*  A  person  employed  as  a  brakeman 
on  a  section  of  4  miles  of  railroad,  and 
notified  that  there  were  stone  piles  be- 
side the  road,  and  so  near  to  it  that  a 
person  on  the  side  of  a  car  passing  them 
would  be  struck,  is  to  be  deemed  to  have 
assumed  the  risk  from  that  cause,  al- 


■■§  1160] 


DUTY  TO  INSTRUCT  AND  WARN. 


3083 


.gers  to  which  the  general  warning  related  arose  from  conditions  which 
were  constantly  changing,  and  for  this  reason  no  previous  warning 
could  be  conveyed  as  to  the  particular  danger  to  be  avoided  on  any 
given  occasion  when  the  duty  was  to  be  performed.^  Compare  the 
similar  limitation  of  the  duty  of  making  rules,  as  explained  in  § 
.1115,  ante  It  shotild  also  be  observed  that  the  doctrine  is  merely  a 
rule  of  procedure  which  defines  the  limits  of  the  power  of  a  court  to 
•draw  inferences  of  fact.  It  will  not  justify  a  trial  judge  in  charging 
a  jury  that  merely  notifying  the  servant  through  a  coemployee  that 
the  instrumentality  in  question  was  dangerous  would  not  be  suf- 
ficient to  absolve  the  defendant  unless  that  coemployee  pointed  out 
in  what  the  danger  consisted.^ 

Several  cases  proceed  upon  the  theory  that  it  is  not  obligatory  to 
give  any  special  caution  where  there  is  no  peculiar  or  secret  source 
of  danger,  and  it  is  apparent  that  the  servant  has  derived  from  the  in- 
formation imparted  by  the  master  as  complete  a  knowledge  of  the 
risks  as  is  reqiiisite  to  secure  his  safety.  This  theory  is  deemed  to  be 
applicable  to  minors  as  well  as  to  adults.'     But  the  extreme  vague- 


though  the  precise  location  of  the  dan- 
ger was  not  stated  to  him.  Smith  v. 
Winona  &  St.  P.  R.  Co.  (1889)  42  Minn, 
87,  43  N.  W.  968.  Compare  §  1325, 
post. 

5  Hathaway  v.  Michigan  C.  R.  Co. 
(1883)  51  Mich.  253,  47  Am.  Rep.  569, 
16  N.  W.  634   (coupling  cars). 

6  In  Bill)  Mfg.  Go.  v.  Taylor  (1894) 
•95  Ga.  615,  23  S.  E.  188,  the  court,  in 
commenting  on  a  charge  to  this  effect, 
where  there  was  evidence  of  the  fact 
that  the  plaintiff,  a  boy  eight  years  of 
age,  had  been  repeatedly  advised  that 
the  machinery  on  which  he  was  at  work, 
consisting  in  part  of  rapidly  revolving 
cogwheels,  was  dangerous,  and  that  he 
himself  knew  it,  said:  "The  vice  of 
this  instruction  consists  in  the  expres- 
sion by  the  court  to  the  jury  of  an 
opinion  upon  the  weight  of  the  evidence. 
The  question  of  negligence  is  one  for  the 
jury  exclusively,  and  the  law  does  not 
undertake  to  point  out  how,  nor  in  what 
manner,  a  master  shall  instruct  a 
minor  servant  in  the  handling  of 
dangerous  machinery.  If,  as  in  this 
case,  the  danger  be  manifest  and  obvi- 
ous, the  jury  might  have  found,  had 
they  been  free  so  to  do  under  the  charge 
of  the  court,  that  no  instruction  at  all 
was  necessary,  and,  if  necessary,  that 
the  precautionary  words  of  a  coemployee 


was  sufficient  to  apprise  the  boy  of  the 
danger  to  which  he  was  then  exposing 
himself,  and  in  consequence  of  which  he 
ultimately  suffered  injury.  Whether 
such  instruction  would  suffice,  would 
depend  to  a  very  great  degree  upon  the 
character  of  the  machinery.  If  it  were 
exceedingly  intricate,  invested  with 
many  latent  dangers,  a  Jury  would 
probably  find  that  a  more  detailed  in- 
struction was  necessary  than  was  given 
by  the  master  to  the  servant  in  this 
case.  -But  if  it  were  a  simple  contriv- 
ance, easily  understood,  more  general 
instructions  might  suffice  to  satisfy 
them.  At  all  events,  whenever  the  jury 
find  that  the  master,  with  reference  to 
this  particular  matter,  has  exercised 
ordinary  and  reasonable  care,  he  is  en- 
titled to  an  acquittal." 

7  Notice  to  a  brakeman  or  switchman 
that  a  car  received  by  a  railroad  com- 
pany from  another  company,  and  direct- 
ed to  be  returned  as  out  of  order,  is  out 
of  order,  is  sufficient,  unless  the  defects 
are  not  obvious,  and  involve  more  than 
the  usual  danger  to  those  employed  in 
returning  the  car.  Atchison,  T.  &  S.  F. 
R.  Co.  V.  Meyers  (1896)  22  C.  ^.  A.  268, 
46  U.  S.  App.  226,  76  Fed.  443. 

In  Henry  v.  King  Philip  Mills  ( 1892 ) 
155  Mass.  361,  29  N.  E.  581,  it  was  held 
that    the    plaintiff    could    not    recover 
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ness  of  the  standard  thus  invoked  has  naturally  produced  some  in- 
consistent decisions.'    It  seems  preferable,  therefore,  to  say  that  the 


where  he  testified  that  he  knew  the 
danger  of  cleaning  running  machinery, 
but  asserted  a  ri^t  to  recover  for  the 
reason  that  he  had  not  been  cautioned 
about  the  particular  spot  where  his 
hand  was  caught. 

In  Ciriack  v.  Merchants'  Woolen  Co. 
(1888)  146  Mass.  182,  4  Am.  ht.  Rep. 
307,  15  N.  E.  579,  where  a  boy  was  in- 
jured while  passing  moving  machinery, 
the  court  said:  "Anybody  seeing  the 
machine  in  motion  must  soon  become 
aware  of  the  danger  which  would  arise 
from  coming  in  contact  with  it.  The 
duty  of  the  defendant  would  be  suffi- 
ciently discharged  by  pointing  out  to 
the  plaintiff  the  situation  of  the  ma- 
chine, and  the  rapid  revolution  of  the 
wheels  when  in  operation,  and  explain- 
ing the  probable  effect  of  touching  them 
under  these  circumstances." 

In  Pratt  v.  Prouty  (1891)  153  Mass. 
333,  26  N.  E.  1002,  the  danger  to  be 
guarded  against  was  that  the  fingers  of 
the  servant  ( a  boy  of  sixteen ) ,  who  was 
serving  pieces  of  leather  to  the  cylinders 
oi  a  "skiving-machine,"  would  be  caught 
between  them  and  drawn  through 
against  the  knife.  The  court  said: 
"This  was  an  open  and  apparent,  and 
not  a  hidden,  danger.  Not  only  were 
the  cylinders  and  their  movements  plain 
to  see,  but  their  operation  and  effect,  in 
drawing  in  against  the  knife  whatever 
came  between  them,  were  obvious  and 
were  constantly  demonstrated  in  their 
use.  That  the  plaintiff  was  a  boy  of  at 
least  ordinary  intelligence  is  manifest, 
and  is  not  denied;  and  if  he  could  fail 
to  see  and  appreciate  the  danger,  all 
the  information  and  caution  that  was 
needed  was  given  to  him  by  the  defend- 
ants; and  his  own  evidence  shows  that 
he  knew  and  understood  the  danger. 
He  says  that  the  defendants  told  him 
that,  if  he  got  his  fingers  in,  he  would 
get  hurt,  that  he  must  look  out  about 
his  fingers,  and,  what  testimony  was  not 
needed  to  prove,  that  he  knew  that,  if 
he  put  his  fingers  where  the  leather 
went,  they  would  get  caught  as  soon  as 
the  leather  would.  He  said,  indeed,  that 
he  did  not  realize  the  danger  that  it 
would  draw  his  whole  hand  in.  He  may 
not  have  realized  all  the  possible  conse- 
quences of  the  danger,  but  that  he  knew 
and   appreciated   the   danger    of    being 


hurt  by  having  his  fingers  caught  be- 
tween the  cylinders  is  obvious.  That 
he  was  inattentive  to  his  work,  and 
careless,  was  not  evidence  that  he  did 
not  know  the  danger.  He  was  told,  and 
knew,  that  if  he  was  inattentive  and 
careless  he  was  liable  to  be  hurt;  and 
there  is  no  evidence  that  the  injury  was- 
not  the  result  of  his  own  want  of  care. 
There  is  no  evidence  of  negligence  on 
the  part  of  the  defendants,  and  no  evi- 
dence that  the  plaintiff  did  not  know 
and  appreciate  the  danger." 

For  other  cases  in  which  a  general 
warning  of  the  same  kind  was  held  to' 
be  sufficient,  see  Tinkham  v.  Sawyer 
(1891)  153  Mass.  485,  27  N.  E.  6  (boy 
of  sixteen  stumbled  on  a  slippery  floor, 
and  fell  against  the  toothed  cylinder  of 
a  carding  machine),  and  Burke  \. 
Thomson  Meter  Co.  (1892)  45  N.  Y.  S. 
R.  272,  18  N.  Y.  Supp.  436  (minor  of 
seventeen  injured  while  attempting  to 
adjust  a  piece  of  rubber  in  a,  vise  with- 
out moving  it  back  from  a  saw) . 

8  The  decisions  cited  above  as  to  in- 
juries caused  by  moving  machinery  are 
not  easy  to  reconcile  with  the  con- 
clusion that  an  owner  of  u,  paper  mill 
who  employs  an  inexperienced  girl  four- 
teen years  old  to  take  paper  from  a 
mangle  consisting  of  a  large  roller  heat- 
ed by  steam  and  three  smaller  rollers, 
between  which  and  the  larger  roller  the 
paper  passes,  without  giving  her  any 
other  caution  than  not  to  get  her  hands 
in  the  rollers,  is  not,  as  matter  of  law, 
free  from  negligence,  where  the  girl's 
hand  is  caught  and  seriously  injured 
while  she  is  attempting,  as  she  has  seen 
other  employees  do,  to  insert  a  sheet  of 
paper  which  has  come  out  between  such 
rollers.  Allen  v.  Jakel  (1898)  115 
Mich.  484,  73  N.  W.  555.  The  court 
took  the  ground  that,  while  it  was 
obvious  that  there  was  danger  in  using 
the  machine,  the  proper  way  of  doing 
the  work  was  not  manifest. 

Two  courts  have  reached  diametrical- 
ly opposite  conclusions  as  to  such  a 
simple  matter  as  the  extent  of  the  duty 
to  instruct  a  brakeman  with  respect  to 
the  danger  of  coupling  foreign  cars  witli 
double  deadwoods.  On  the  one  hand,  it 
has  been  held  that  a  brakeman  twenty- 
six  years  of  age  and  of  average  intelli- 
gence, who  had  never  seen  double  dead- 
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•extent  to  which  the  master  should  enter  into  details  in  giving  the  in- 
struction depends  wholly  upon  the  presumed  capacity  of  the  servant 
to  utilize  the  information  which  he  receives,  intelligently  and  effec- 
tively for  the  purpose  of  securing  his  own  safety.  On  the  one  hand, 
the  obligation  of  the  defendant  is  not  discharged  "by  informing  the 
servant  generally  that  the  service  engaged  in  is  dangerous ;  especially 
where  the  servant  is  a  person  who  neither  by  experience  nor  educa- 
tion has,  or  would  be  likely  to  have,  any  knowledge  of  the  perils  of 
the  business,  either  latent  or  patent,  but  ...  in  such  case  the 
servant  should  be  informed,  not  only  that  the  service  is  dangerous, 
and  of  the  perils  of  a  particular  place,  but,  where  extraordinary  risks 
are  or  may  be  encountered,  if  knovm  to  the  master,  or  should  be 
known  by  him,  the  servant  should  be  warned  of  these,  their  char- 
acter and  extent,  so  far  as  possible."  *  On  the  other  hand,  it  is  not 
necessary  that  a  servant  should  be  warned  of  every  possible  manner 


woods  before  he  was  injured,  was  suffi- 
■ciently  warned  of  the  increased  danger 
in  coupling  cars  with  such  deadwoods, 
v/hich  sometimes  passed  over  the  road, 
by  a  caution  that  railroading  was 
dangerous,  and  coupling  cars  specially 
so,  requiring  very  great  care,  where  he 
was  further  notified  that  ears  with  dif- 
ferent coupling  apparatus  were  hauled 
over  the  line.  Louisville  &  N.  R.  Co.  v. 
Boland  (1893)  96  Ala.  626,  18  L.R.A. 
260,  11  So.  667.  The  court  said:  "As 
to  latent  risks,  the  duty  of  the  master 
is  not  discharged  when  he  simply  in- 
structs the  servant  in  a  general  way 
that  the  service  engaged  in  is  danger- 
ous; and  especially  is  tnis  true  where 
the  servant  is  a  person  who  from  inex- 
perience or  want  of  education  would  not 
likely  have  knowledge  of  such  latent 
risks.  In  such  cases  he  should  not  only 
be  instructed  that  the  service  is  danger- 
ous, but,  where  extraordinary  risks  are 
to  be  encountered,  he  should  be  warned 
by  the  master,  as  far  as  possible,  of 
their  character  and  extent,  if  known  to 
the  master,  or  should  be  known  to  him. 
But,  as  we  have  said,  this  duty  is  re- 
quired only  as  to  latent  dangers  or 
risks,  and  we  know  of  no  rule  or  prin- 
ciple of  law  that  requires  the  master 
to  give  any  express  or  particular  in- 
structions to  guard  against  such  dan- 
gers as  are  manifestly  obvious." 

On  the   other  hand,  we  find   it  laid 


down,  in  a  case  involving  similar  facts, 
that  a  railroad  company  which  merely 
warns  a  brakeman  who  is  just  enter- 
ing on  his  duties  that  the  business  is 
highly  dangerous  does  not  fully  dis- 
charge its  duty  as  to  instructing  him. 
He  should  be  told  in  what  the  hidden 
dangers  consist,  and  how  to  avoid  them. 
Reynolds  v.  Boston  d  M.  R.  Co.  (1891) 
64  Vt.  66,  33  Am.  St.  Rep.  913,  24  Atl. 
134. 

9  Smith  V.  Peninsular  Car  Worlcs 
(1886)  60  Mich.  501,  27  N.  W.  662; 
Pisher  v.  Prairie  (1910)  26  Okla.  337, 
109  Pac.  514. 

The  notice  and  instruction  should  be 
graduated  to  the  age,  intelligence,  and 
experience  of  the  servant.  They  should 
be  such  as  a  master  of  ordinary  pru- 
dence and  sagacity  would  give  under 
like  circumstances,  for  the  purpose  of 
enabling  the  minor,  not  only  to  know 
the  dangerous  nature  of  his  work,  but 
also  to  understand  and  appreciate  its 
risks  and  to  avoid  its  dangers.  They 
should  be  governed,  after  all,  more  by 
the  experience  and  capacity  of  the  serv- 
ant than  by  his  age,  because  the  intel- 
ligence and  experience  of  men  measure 
their  knowledge  and  appreciation  of  the 
dangers  about  them  far  more  accurately 
than  their  years.  Bohn  Mfg.  Co.  v. 
Eriokson  (1893)  5  C.  C.  A.  341,  12  U. 
S.  App.  260,  55  Fed.  943. 


3086 


MASTER  AND  SERVANT. 


[chap.  xlix. 


in  which  injury  may  oeciir.  He  must  examine  his  surroundings  and 
take  notice  of  obvious  dangers  and  operations  of  familiar  laws.^"    . 

According  to  one  case,  if  the  danger  to  which  the  servant  was  ex- 
posed in  performing  the  work  to  which  the  warning  in  question  re- 
lated was  a  serious  one  and  not  apparent,  it  cannot  be  said,  as  a  mat- 
ter of  law,  that  the  master  fully  discharged  his  duty  by  directing  th& 
servant  to  abstain  from  a  certain  course  of  conduct,  although,  if  the 
direction  had  been  obeyed,  the  injury  would  not  have  been  received.*^ 
But  a  doctrine  less  favorable  to  the  servant  has  also  been  applied.'^' 

The  duty  of  instruction  is  not  adequately  performed  unless  the  in- 


10  Mississippi  River  Logging  Co.  v. 
ScJmeider  (1896)  20  C.  C.  A.  390,  34 
U.  S.  App.  743,  74  Fed.  195.  See  also 
§  1144,  ante. 

An  employer  is  "not  required  to  exer- 
cise the  highest  possible  diligence  to  in- 
struct the  plaintiff  in  every  conceivable 
particular  of  the  circumstances  in 
which  he  might  be  placed,  or  in  every 
possible  detail  of  his  conduct  in  the  per- 
formance of  his  duties.  The  require- 
ment in  this  respect  is  only  that  the 
master  exercise  ordinary  and  reason- 
able care  to  see  that  the  servant  pos- 
sesses a  competent  knowledge  of  the 
peculiar  dangers  to  which  he  is  exposed 
in  doing  his  work,  and  of  the  precau- 
tions necessary  to  be  taken  to  guard 
himself  against  those  dangers;  and  in 
the  exercise  of  that  care  the  master  has 
the  right  to  assume  that  the  servant 
brings  to  the  work  ordinary  intelligence 
and  powers  of  observation,  and  the  ca- 
pacity to  learn  something  from  obser- 
vation and  experience.  .  .  .  More- 
over, the  duty  to  instruct  against  dan- 
gers incident  to  the  work  extends  only 
to  such  dangers  as  are  known  to  the 
master  himself,  or  which  are  reasonably 
to  be  apprehended  from  the  nature  of 
the  employment."  Benfield  v.  Vacuum 
Oil  Co.  (1894)  75  Hun,  209,  27  N.  if. 
Supp    16. 

An  employer  who  gives  such  general 
instructions  and  cautions  as  will  en- 
able the  employee  by  the  use  of  his  in- 
telligence to  comprehend  the  dangers 
which  threaten  him  in  his  work  must  be 
held  to  have  discharged  his  duty,  al- 
though he  does  not  anticipate  in  advance 
every  possible  risk  or  accident.  Thomp- 
son V.  Edward  P.  Allis  Co.  (1895)  89 
Wis.  523,  62  N.  W.  527. 

In  Chicago,  R.  I.  &  P.  R.  Go.  v.  ClarJc 
(1883)  108  111.  113,  the  trial  judge  gave 


an  instruction  to  the  effect  that  it  waS' 
the  duty  of  the  master  to  inform  his- 
servants  of  all  danger  in  and  about 
the  premises  where  they  are  required,, 
by  his  authority,  to  perform  labor.  The- 
court  said:  '"This  was  manifestly  wrong. 
Railroad  employees,  as  all  the  books 
lay  down  the  doctrine,  assume  the  ordi- 
nary risks  and  hazards  of  the  employ- 
ment. The  presumption  is  that  the  em- 
ployee understands  the  nature  and  dan- 
gers of  the  employment  when  he  en- 
gages in  the  service,  and,  if  not,  that 
he  will  inform  himself.  It  would  be 
wholly  impracticable  for  railroads  and 
manufacturers  to  employ  men  of  ex- 
perience to  inform  each  of  the  hands 
that  any  particular  act  he  is  required 
to  perform  is  dangerous.  It  would  be 
ruinous  to  such  bodies  to  hire  a  person 
to  accompany  every  brakeman  and  other 
employees,  to  inform  them  of  danger 
in  the  performance  of  every  act  of  duty, 
or  of  the  danger  in  the  manner  of  its- 
performance.  It  is  impossible  that  the 
law  can  ever  impose  such  require- 
ments,— and  that  is  what  this  instruc- 
tion in  substance  asserts  as  a  legal  re- 
quirement." 

11 A  verdict  for  the  plaintiff  is  war- 
ranted where  a  trestle  on  to  which  an 
engineer  was  required  to  push  a  train 
of  cars  frequently  was  too  weak  to  sup- 
port the  engine,  and  the  only  caution 
he  had  received  was  that  he  was  not 
to  run  it  beyond  the  edge  of  the  fast 
land,  but  nothing  was  said  which  indi- 
cated the  greatness  of  the  danger. 
Paulmier  v.  Erie  R.  Co.  (1870)  34  N.  J. 
L.   151. 

12  Where  a  servant  has  to  handle  mol- 
ten metal  in  the  neighborhood  of  water, 
all  that  is  necessary  is  to  instruct  him 
how  to  handle  it  in  such  a  manner  as  to 
avoid  explosion,  and  to  inform  him  that 
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formation  respecting  the  dangerous  qualities  of  the  appliances  is  im- 
parted in  words  devoid  of  ambiguity.^' 

The  warning  given  must  be  couched  in  such  plain  language  as  to 
insure  the  servant's  understanding  and  appreciating  it.^*  Compare 
§  1122,  ante. 

As  the  age  of  a  minor  approaches  twenty-one  years  the  sufficiency 
of  the  instruction  is  gauged  more  and  more  nearly  by  the  same  con- 
siderations as  are  controlling  in  the  case  of  an  adult.  ^' 

1161.  [254]  Adequacy  of  the  means  by  which  instruction  is  con- 
veyed to  the  servant,— (Compare  §§  1118  and  1143,  note  5,  ante.) 
— A  warning  which  the  master  or  his  representative  does  not  take 
proper  steps  to  have  conveyed  to  the  servants  whom  it  concerns  is, 
for  juridical  purposes,  no  more  effective  than  if  it  had  not  been 
given  at  all.^  As  industrial  concerns  are  usually  carried  on,  the 
most  common  method  of  giving  a  servant  the  necessary  instruction  is 
by  word  of  mouth.     But,  both  on  principle  and  authority,  it  is  clear 


there  is  danger  of  explosion  if  he  does 
not  handle  it  as  instructed.  Accord- 
ingly, an  instruction  that  it  was  the 
duty  of  the  master  to  warn  plaintiff 
that  an  explosion  might  result  from 
the  contact  with  water,  and  of  the 
"nature,  force,  and  probable  effect"  of 
such  an  explosion,  is  erroneous  as  im- 
posing on  the  master  the  duty  of  fore- 
telling the  precise  result  of  any  possible 
explosion.  Kibieh  v.  Laice  Superior 
Smelting  Co.  (1900)  123  Mich.  401,  48 
L.R.A  649,  81  Am.  St.  Rep.  215,  82  N. 
W.  279. 

13  Warning  that  a  horse  is  vicious  is 
not  conveyed  by  the  statement  that  it 
is  "high-lived,"  since  that  expression  is 
frequently  applied  to  horses  of  the  very 
opposite  character.  Wilson  v.  Sioux 
Consol.  Min.  Co.  (1898)  16  Utah,  392, 
52  Pac.  626. 

Telling  an  inexperienced  workman 
hired  to  work  near  a  high  gravel  bank 
that  he  was  "to  keep  two  eyes  on  the 
bank  and  one  on  the  foreman"  is  not 
an  adequate  warning,  as  a  matter  of 
law.  Daly  v.  Kiel  (1901)  106  La.  170, 
30  So.  254. 

1*  Small  V.  Brainerd  Lumber  Co. 
(1905)  95  Minn.  95,  103  N.  W.  72il; 
Lynchburg  Cotton  Mills  v.  Stanley 
(1904)  102  Va.  590,  46  S.  E.  908;  Ad- 
dicks  V.  Cristoph  (1899)  62  N.  -J.  L. 
786,  72  Am.  St.  Rep.  685,  43  Atl.  196. 

In  Costello  v.  Judson  (1880)  21  Hun, 
396,  where  a  boy  of  fourteen  years  pos- 


sessing the  average  amount  of  intelli- 
gence was  injured  through  allowing  his 
foot  to  project  beyond  the  platform  of 
an  ascending  elevator,  it  was  held  that 
it  was  for  the  jury  to  aay  whether  an 
instruction  bj'  the  defendant's  foreman 
to  the  effect  that,  if  the  plaintiff'  went 
on  the  elevator,  "he  must  be  careful  and 
not  fool  with  it,"  was  sufficiently  ex- 
plicit. 

16  An  employer  may  put  an  employee 
nearly  twenty-one  years  old  at  work  on 
a  circular  saw,  without  other  instruc- 
tions than  running  through  one  or  two 
sticks,  where  the  employee  states  that 
he  has  run  a  circular  saw  a  very  little, 
though  he  is  not  an  experienced  hand, 
but  makes  no  direct  request  for  further 
instructions.  Wilson  v.  Steel  Edge 
Stamping  &  Retinning  Co.  (1895)  163 
Mass.  315,  39  N.  E.  1039  (verdict  held 
to  have  been  rightly  directed  for  de- 
fendant). Compare  §  1156,  note  9, 
ante. 

1  A  roadmaster  who  is  informed  that 
a  part  of  the  track  is  defective  and  can- 
not be  put  in  repair  soon  enough  to  per- 
mit the  next  train  on  the  schedule  to 
pass  safely  may  properly  be  found  cul- 
pably negligent  by  a  jury  if  he  fails  to 
ascertain  that  a  warning  telegram 
which  he  has  delivered  to  an  operator 
at  a  way  station  to  be  forwarded  to  the 
train  despatcher  has  reached  its  destina- 
tion. Atchison,  T.  &  8.  F.  R.  Co.  v. 
Moore  (1884)   31  Kan.  197,  1  Pac.  644. 
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that  the  precise  method  by  which  instruction  is  imparted  is  imma- 
terial, provided  it  was  actually  received  by  him,  or  the  form  in  which 
it  was  given  such  that,  if  he  had  exercised  reasonable  care,  he  would 
have  obtained  a  sufficient  comprehension  of  the  facts  which  it  was  in- 
tended to  communicate  to  him.^  And  it  would  seem  that  if  a  serv- 
ant who  is  unable  to  read  enters  an  employment,  knowing  that  it  is 


8  Bulletin  boards  and  placards,  print- 
ed or  posted,  are  proper  methods  of  giv- 
ing notice  of  danger  to  railroad  em- 
ployees, but  not  the  only  methods;  and 
where  a  party  has  been  expressly  noti- 
fied, he  cannot  complain  that  no  placard 
or  bulletin  board  was  posted.  Louis- 
ville &  N.  R.  Co.  V.  Ball  (1890)  91  Ala. 
112,  24  Am.  St.  Rep.  863,  8  So.  371. 

A  railroad  company  having  had  tran- 
sient cars  of  other  companies  in  its 
use  or  employment  regularly  inspect- 
ed, condemned,  and  ordered  to  be  sent 
to  the  shops  for  repair  and  regularly 
tagged  so  as  to  warn  employees  of  that 
fact,  has  not  fully  discharged  its  ob- 
ligation of  due  care  towards  one  en- 
gaged in  the  performance  of  night  serv- 
ice as  a  car  coupler,  unless  the  tags  are 
of  such  size  and  character  as  to  bring 
the  condemnation  of  the  cars  to  his  at- 
tention, or  he  is  otherwise  informed  of 
the  fact.  Meyers  v.  Illinois  G.  R.  Go. 
(1897)   49  La.  Ann.  21,  21  So.  120. 

Whether  a  railroad  company  is  un- 
der the  duty  of  providing  means  for 
warning  trainmen  as  to  the  proximity 
of  low  overhead  bridges,  such  as  "whip- 
ping straps"  or  cautionary  lights,  is  a 
question  to  be  determined  by  utility 
and  the  custom  of  well-regulated  rail- 
roads. Louisville  d  N.  R.  Co.  v.  Hall 
(1888)  87  Ala.  708,  4  L.R.A.  710,  6  So. 
277.     See  chapter  xxxix.,  ante. 

A  statement  by  a  yard  master  to  a 
newly  employed  brakeman,  that  a  cer- 
tain bridge  was  too  low  to  clear  a 
man  standing  on  a  low  car,  and  to  look 
out  for  it,  and  by  the  conductor  and  a 
brakeman  of  the  train  upon  which  he 
was  employed,  that  it  would  not  clear 
a  man  on  a  high  box  car,  is  not  such 
warning  as  will  prevent  a  recovery  from 
the  railway  company  for  causing  the 
death  of  the  brakeman,  who  came  into 
collision  with  the  bridge  in  the  ordinary 
discharge  of  his  duty,  standing  on  a 
car  of  ordinary  height,  when  no  cords 
were  suspended  overhead  to  give  warn- 
ing of  the  bridge,  as  was  the  general 
custom  of  railroads  having  low  bridges. 


Ft.  Worth  &  R.  G.  R.  Go.  v.  Kime 
(1899)  21  Tex.  Civ.  App.  271,  51  S. 
W.  .'558,  affirmed  in  (1899)  —  Tex.  — , 
54  S.  W.  240. 

A  railroad  company  owes  no  duty  to 
a  brakeman  in  its  employ  to  build  a 
fence  from  a  cattle  guard  to  the  line 
fence  in  order  to  give  him  notice  of  its 
existence.  Fences  are  not  supposed  to 
be  built  in  such  places  for  this  purpose, 
and  a  brakeman  has  no  right  to  expect 
to  receive  information  in  such  a  man- 
ner. Fuller  V.  Lake  Shore  d  M.  8.  R. 
Go.  (1896)  108  Mich.  690,  66  N.  W. 
593. 

The  operator  of  a  mine,  who,  in  ac- 
cordance with  a  custom  in  his  business, 
places  a  danger  signal  in  a  room  of  a 
mine  where  there  is  standing  gas,  is 
not  required  in  addition  to  place  a  man 
on  duty  to  watch  and  warn  against  en- 
trance into  such  room  with  a  naked 
light.  Gerrillos  Coal  R.  Co.  v.  DeseroMt 
(1897)   9  N.  M.  49,  49  Pac.  807. 

An  instruction  in  an  action  for  in- 
jury to  an  employee,  that  a  card  notify- 
ing employees  to  keep  their  eyes  on  a 
certain  machine  while  operating,  as  it 
is  dangerous,  did  not  inform  the  plain- 
tiff of  the  increased  and  extraordinary 
danger  of  operating  the  machine  when 
a  certain  guard  was  broken,  is  not  im- 
proper, as  such  a  notice  conveys  no  in- 
formation as  to  anything  except  the 
danger  to  be  apprehended  from  the  ma- 
chine while  it  is  in  good  condition. 
Blumenthal  v.  Craig  ( 1897 )  26  C.  C.  A. 
427,  55  U.  S.  App.  8,  81  Fed.  320. 

A  railroad  company  is  not  negligent 
in  failing  to  give  notice  to  its  car  in- 
spectors of  the  dangerous  condition  of 
a  car  which  it  has  placed  in  a  train 
to  be  taken  to  the  shop  for  repairs, 
where  it  has  cards  upon  it  indicating 
its  defective  condition.  Shunter  v. 
Philadelphia,  B.  &  W.  R.  Go.  (1906)  6 
Penn.  (Del.)  6,  4  L.R.A.(N.S.)  407,  62 
Atl.  689. 

An  employer  performs  his  whole  duty 
where  he  posts  notices  in  a  place  so 
they  can  be  read  by  the  employees,  and 
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-customary  to  convey  notice  of  certain  specific  dangers  through  the 
medium  of  "writing,  he  must  take  the  consequences  if  he  is  injured 
by  reason  of  his  inability  to  understand  an  announcement  so  given.' 


he  is  not  obliged  to  call  the  attention 
■of  each  operative  to  the  notices.     Dan- 
iels V.   Tslew  England   Cotton  Yarn  Co. 
(1905)   188  Mass.  260,  74  N.  E.  332. 

3  Watson  V.  Houston  &  T.  G.  R.  Co. 
(1883)  58  Tex.  434,  where  notice  of  the 
•defective  character  of  a  car  vpas  given 
in  the  usual  way  by  chalking  upon  it 
the  words,  "out  of  order,"  and  placing 
it  upon  a  side  track  for  removal.  The 
court  held  that  the  servant  could  only 
secure  exemption  from  such  usage  or 
custom  by  contracting  against  it;  that 
M.  &  S.  Vol.  III.— 194. 


his  incapacity  to  understand  the  nature 
and  extent  of  the  business  he  engaged 
to  perform  was  not  chargeable  to  the 
fault  of  the  company;  and  that  it  was 
immaterial  whether  such  incapacity 
arose  from  a  want  of  sufficient  educa- 
tion to  read  and  understand  the  purport 
of  the  usual  "out  of  order,"  or  from 
want  of  skill  in  the  performance  of 
other  duties  pertaining  to  the  employ- 
ment. In  §  982,  note  3,  ante,  another 
case  relating  to  the  tagging  of  con- 
demned cars  is  cited. 


OHAPTEE  L. 

ASSUMPTION  OF  RISKS  BY  THE  SERVANT. 

1163.  Introductory. 

1164.  Proper  classification  of  assumed  risks  considered. 

A.  Assumption  of  risks  considered  with  reference  to  the  servant's  knowi? 

EDGE  OR  ignorance  THEREOF. 

1165.  General   principle   stated. 

1166.  Servant  assumes  risks  resulting  from  conditions  for  which  he  him- 

self is  responsible. 

B.  Assumption  of  ordinary  risks. 

1167.  Ordinary  risks  presumed  to  have  been  undertaken  by  a  servant. 

1168.  Rationale  of  the  doctrine  of  the  assumption  of  ordinary  risks. 

a.  Presumption  that  ordinary  risks  are  comprehended  by  a  serv- 

vant. 
6.  Presumption  that  a  servant  agrees  to  undertake  ordinary  risks. 

1169.  What  risks  are  deemed  ordinary;  generally. 

1170.  Risks  caused  by  the  acts  of  fellow  servants. 

1171.  Risks  arising  from  the  character  of  the  instrumentalities  used. 

1172.  Risks  created  by  permanent  conditions  incident  to  the  business  as 

openly  conducted. 

1173.  Risks  arising  out  of  temporary  conditions  incident  to  the  use  of 

the  instrumentalities. 

1174.  Risks  incident  to  specially  dangerous  employments. 

1175.  Risks  incident  to  construction  work. 

1176.  Risks  incident  to  the  work  of  restoring  instrumentalities  to  a  nor- 

mal condition  of  safety. 

1177.  Risks  incident  to  work  the  progress  of  which  is  constantly  creating 

new  elements  of  unsafety. 

C.  Assumption  of  extraordinary  risks. 

1178.  Extraordinary  risks  not  assumed  by  a  servant. 

1179.  — unless   comprehended  by  the  servant. 

1180.  Application  of  the  doctrine  to  specific  cases. 

1181.  Rationale  of  the  servant's  nonassumption  of  extraordinary  risks. 

1182.  Assumption  of  an  extraordinary  risk  inferred  from  knowledge  there- 

of. 

1183.  Judicial  statements  of  this  doctrine. 

1184.  Doctrine  considered  with   reference  to  the  comparative  knowledge 

possessed  by  the  master  and  servant. 
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1]85.    Instructions  should  be  conformable  to  the  doctrine. 

1180.    Kationale  of  the  doctrine  of  the  assumption  of  extraordinary  risks. 

1186a.  True  scope  of  the  doctrine  of  assumption  of  risk. 

1187.  Application  of  doctrine  in  cases  where  the  injury  is  caused  by  a  de- 

fective instrumentality. 

1188.  Application  of  doctrine  in  cases  where   the   injury  is  caused  by  a 

faulty  system  of  work. 

1189.  Limits  of  the  doctrine. 

1190.  Assumption  of  risk  not  predicable  from  knowledge  of  the  conditions 

alone. 

1191.  Comprehension   of   risk   usually    inferable   from  knowledge   of   con- 

ditions. 

1192.  Doctrine  that  the  servant's  knowledge  of  an  extraordinary  risk  does 

not  charge  him,  as  a  matter  of  law,  with  its  assumption. 

1193.  Temporary   forgetfulness   of   a   known   danger   at   the  time   of   the 

accident. 

1194.  Failure  of  the  servant  to  notify  the  master  as  to  the  existence  of 

the  dangerous  conditions. 

1195.  Servant's  position  the  same  whether  the  risk  existed  when  he  began 

work,  or  supervened  afterwards.. 

1196.  Length   of  time  during  which  work  was  continued  after  notice  of 

the  risk  was  received. 

1197.  Servant  induced  by  master's  promise  to  continue  work. 

1198.  Fact   that    injury   was   received   in   obeying   a   special    order   given 

ad  hanc  mcemj  significance  of. 

1199.  Assurance   by   master   or   vice   principal   that   the   conditions   were 

safe;  effect  of. 

1200.  Servant's    acceptance    of    a    known    risk    usually    presumed    to    be 

voluntary. 

1201.  Circumstances  under  which  a  servant  is  not  deemed  to  have  acted 

voluntarily  in  exposing  himself  to  a  risk. 
o.  Minors. 
6.  Seamen. 

c.  Convicts  whose  labor  is  hired  by  private  employers. 

d.  Statutory    provisions    restricting    servant's    right   to    abandon 

the  employment. 

e.  Obligation  of  trainmen  to  complete  their  route. 

1202.  Complaint,  objection,  or  protest  omitted  or  made. 

a.  No  complaint,  objection,  or  protest  established  by  the  evidence. 
6.  Complaint,  objection,  or  protest  established  by  the  evidence. 
D.  Assumption  of  eisks  by  minor  seevants. 

1203.  Ordinary  risks. 

1204.  Extraordinary   risks. 

The  defense  of  assumption  of  risks  is  treated,  in  chapters  liv.- 
Lvii.,  post,  with  relation  to  the  four  special  elements  indicated  by 
the  titles. 

The  obligation  of  a  servant  to  quit  an  employment  in  which  he 
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finds  himself  exposed  to  an  abnormal  risk  is  discussed  in  §  1215, 
post. 

The  obligation  of  a  servant  to  report  to  his  superiors  any  abnormal 
risks  which  may  come  to  his  knowledge  is  treated  in  §  121Y,  post. 

As  to  the  validity  and  effect  of  agreements  not  to  hold  a  master  re- 
sponsible for  his  negligence,  see  chapter  lxxxiii.,  which  deals  with 
agreements  accessory  to  the  contract  of  hiring. 

1163.  [255]  Introductory,— The  foregoing  chapters  contain  a 
statement  of  the  conclusions  at  which  the  various  courts  have  arrived 
in  the  process  of  determining  the  nature  and  extent  of  those  obli- 
gations which  a  master  is  impliedly  deemed  to  undertake  in  respect 
to  the  persons  whom  he  receives  into  his  employment.  Unless  a 
breach  of  one  of  these  obligations  is  established,  the  primary  prere- 
quisite to  the  maintenance  of  the  servant's  action  is  obviously  lack- 
ing. See  chapter  lxviii.,  B,  post.  The  decisions  which  deal  with 
the  circumstances  under  which  recovery  is  disallowed  although  the 
master  is  proved  to  have  been  in  fault  will  now  be  reviewed. 

Four  separate  defenses  are  open  to  the  master,  viz.: 

( 1 )  That  the  risk  in  question  had  been  assumed  by  the  servant. 

(2)  That  the  servant  had  been  guilty  of  contributory  negligence 
in  remaining  in  the  employment  which  exposed  him  to  the  risk  in 
question. 

(3)  That  the  servant  had  been  guilty  of  contributory  negligence 
in  respect  to  the  particular  act  which  was  the  immediate  cause  of  his 
injury. 

(4)  That  the  servant  had  so  conducted  himself  that  the  action  was 
barred  by  the  operation  of  the  principle  embodied  in  the  maxim,  Vo- 
lenti non  fit  injuria. 

Of  these  defenses,  only  the  first  can  properly  be  regarded  as  de- 
pendent upon  or  arising  out  of  the  contract  of  employment.  In  its 
relation  to  the  other  three  defenses,  the  contract  is  material  merely 
for  the  reason  that  its  existence  renders  possible  the  events  which  con- 
stitute the  cause  of  action  in  each  particular  instance. 

All  these  defenses  presuppose  the  same  essential  state  of  facts,  viz., 
that  certain  dangerous  conditions  incident  to  the  work  were  or  ought 
to  have  been  comprehended  by  the  servant;  that,  having  this  com- 
prehension, actual  or  imputed,  he  did  or  refrained  from  doing  some- 
thing; and  that,  as  a  consequence  of  the  conduct  thus  pursued,  he 
suffered  the  injury  for  which  indemnity  is  asked.  The  result  of  this 
identity  of  elements  is  that,  in  a  large  number  of  instances,  the  ju- 
ridical effect  of  any  specific  evidence  which  justifies  the  inference 
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that  one  of  the  defenses  was  available  under  the  given  circumstances 
may,  merely  by  a  change  in  the  logical  point  of  view  and  in  the  term- 
inology employed,  be  so  stated  as  to  show  that  one  or  more  of  the  other 
defenses  is  also  available.  The  precise  extent  of  this  theoretical 
interchangeability  of  the  defenses  has  never  been  investigated,  and, 
as  the  inquiry  is  one  of  merely  scholastic  interest,  it  is  not  worth 
pursuing,  The  choice  of  a  defense  will  always  depend  upon  the 
view  which  is  entertained  as  to  its  superior  expediency,  regard  being 
had,  not  only  to  the  conclusions  most  obviously  suggested  by  the 
testimony  upon  which  the  employer  mainly  relies,  but  also  to  a  ques- 
tion which,  in  view  of  the  chronic  antagonism  which  exists  between 
judges  and  juries  in  employers'  liability  cases,  is  of  no  small  prac- 
tical importance — viz.j  Under  which  theory  of  the  evidence  is  there 
the  strongest  probability  that  the  right  of  recovery  will  ultimately  be 
treated  as  a  matter  for  the  court  to  determine  ?  There  is  no  doubt 
that  this  advantage  is  most  likely  to  be  obtained  by  putting  forward 
the  first  of  the  defenses  enumerated  above,  and  for  this  reason  it 
should  always  be  selected  in  any  case  in  which  the  evidence  sustains 
it,  even  though  the  practitioner  should  deem  it  advisable  to  rely  upon 
one  or  more  of  the  other  defenses  as  well. 

In  this  and  the  three  ensuing  chapters  all  these  defenses  will  be 
considered  under  their  more  general  aspects  (chapters  l.-liii). 
The  circumstances  which  warrant  the  inference  that  the  servant  had 
that  comprehension  of  the  risk  without  which  none  of  the  defenses 
can  take  effect  will  then  be  discussed  (chapter  liv.).  The  remain- 
ing chapters  of  the  present  volume  will  be  devoted  to  a  discussion  of 
certain  special  elements  by  which  the  general  rules  which  determine 
the  applicability  of  the  defenses  are  more  or  less  qualified  (chapters 

LV.-LVIII. ) . 

1164.   [256]  Proper  classification  of  assumed  risks  considered. — In 

some  cases  the  risks  assumed  are  spoken  of  as  being  divisible  into 
those  which  are  ordinary,  and  those  which  are  known  to  and  under- 
stood by  the  servant.^  But  the  analysis  thus  suggested  is  plainly 
inaccurate,  inasmuch  as  it  ignores  the  fact  that  an  essential  and 

lln  Davidson  v.  Cornell    (1892)    132  American    Glucose    Co.    [1897]    154    N. 

N.   Y.   234,    30   N.   E.   573,    it  was   re-  Y.  474,  40  L.R.A.  411,  48  M.  E.  897); 

marked   that   "a  servant   entering   into  tliat  a  servant  assumes  "ordinary  and 

employment    which     is    hazardous     as-  apparent"   rislvs    {Frye  v.  Bath  Oas  & 

sumes   the   usual   risks    of   the    service.  Electric  Co.    [1900]   94  Me.  17,  46  Atl. 

and  those  which  are  apparent  to  ordi-  804;    Dysinger  v.    Cincirmati,   8.   &   M. 

nary  observation."     Compare  the  state-  R.  Co.   [1892]   93  Mich.  646,  53  >J.  W. 

ments  that   "obvious,"   as  well  as  "or-  825);  and  "ordinary  and  known"  risks 

dinary,"   risks   are   assumed    (Euda  v.  (Louisville  d  N.  R.  Co.  v.  Orr  [1890] 
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characteristic  attribute  of  an  ordinary  risk  is  that  it  is  appreciated  by 
the  servant.  See  §  1165,  post.  In  fact,  it  is  evident  that  what  is 
really  meant  by  the  courts  which  have  used  this  language  is  that  the 
category  of  obvious  or  apparent  risks  includes  both  those  which  are 
generally  designated  as  ordinary,  and  also  those  which  are  extraordi- 
nary, provided  they  are  appreciated  by  the  servant.* 

It  has  also  been  laid  down  that  a  servant  assumes  the  risk  of  all 
dangers,  however  they  may  arise,  against  which  he  may  protect  him- 
self by  the  exercise  of  ordinary  observation  and  care.^  But  this  form 
of  expression  is  merely  one  mode  of  enunciating  the  rule  that  it  is 
not  negligence  to  expose  a  servant  to  dangers  against  which  he  can 
protect  himself  by  the  exercise  of  due  care.  See  chapter  xxxvii., 
ante.  So  far,  therefore,  as  the  conception  thus  conveyed  bears  upon 
the  question  of  the  proper  classification  of  assumed  risks,  it  simply 
throws  us  back  upon  the  fundamental  principle  stated  in  §  895,  ante, 
and  amounts  to  nothing  more  than  a  denial  of  the  servant's  right  to 
recover  where  culpability,  as  measured  by  the  particular  standard 
which  it  indicates,  cannot  be  imputed  to  the  master.  For  this  reason 
it  is  unsuitable  as  a  basis  for  a  generic  division  of  risks  with  refer- 
ence to  their  assumption  or  non-assumption. 

For  this  purpose  there  are  two  broad  schemes  of  classification 

91  Ala.  548,  8  So.  360)  ;  and  "ordinary  the  sense  of  observation,  open  and 
and  obvious"  risks  (Reese  v.  Wheeling  readily  discernible,  whether  they  arise 
&  E.  G.  R.  Go.  [1896]  42  W.  Va.  333,  from  the  nature  of  the  business,  the 
26  S.  E.  204)  ;  that  an  employee  as-  particular  manner  in  which  it  is  con- 
sumes only  the  risks  ordinarily  inci-  ducted,  or  the  use  of  defective  or  un- 
dental  to  his  employer's  business  and  safe  appliances."  Stager  v.  Troy  Laun- 
to  the  employer's  known  manner  of  hav-  dry  Go.  (1901)  38  Or.  480,  53  L.R.A. 
ing    it    performed     (Golson    v.    Graver  459,  63  Pac.  645. 

[1898]   80  111.  App.  99)  ;   that  "an  em-  3  Pittsburgh  &  G.  R.  Go.  v.  Sentmeyer 

ployee  does  not  assume  all  the  risks  of  (1879)   92  Pa.  276,  37  Am.  Rep.  684. 

;a  service  in  which  he  may  be  engaged,  In    a    subsequent    decision    the    same 

:but  he  assumes  only  ordinary,  obvious,  court   approved   an   instruction    to   the 

■or  known  risks"    (statement  in   Wood,  effect    that    an    employee    assumes    all 

Master  &   Servant,   adopted   in  Illinois  the    risks    of    his    employment    against 

,Steel  Go.  v.  Bauman  [1899]  178  111.  351,  which  he  may  protect  himself  by  ordi- 

69   Am.   St.  Rep.  31(i,   53   N.   E.   107)  ;  nary  observation  and  care.     Fricker  v. 

that  a  servant  assumes  all  the  ordinary  Penn  Bridge   Co.    (1900)    197   Pa.   442, 

and  apparent  risks  of  his  employment  47   Atl.   354.     The   same   language  has 

(Groker   v.    Pusey   d   J.    Go.    [1000]    3  also  been  used  in  New  Jersey   (Durand 

Penn.    [Del.]    1,   50   Atl.   61;    Btrattner  v.  New  York  &  h.  B.  R.  Go.  [1901]  65 

V.  Wilmington  City  Electric  Go.  [1901]  X.  J  L.  656,  48  Atl.  1013),  and  in  West 

,3   Penn.    [Del.]   245,  50  Atl.  57).  Virginia    (Oliver  v.   Ohio  River  R.   Go. 

2  In  one  case,  the  court,  after  laying  [1896]  42  W.  Va.  703,  26  S.  E.  444). 

down    that    risks    which    are    incident  "If  the  employees  can  see  the  danger 

to  the  business  must  not  be  confound-  they   have  the   means   of   avoiding   it." 

ed  with  those  that  are  "obvious,"  pro-  Oregon  Short  Line  &   V.  N.   R.  Go.  v. 

ceeded  to  remark  that  the  latter  term  Tracy   (1895)   14  C.  C.  A.  199,  25  U.  S. 

"includes     such     as     are     manifest    to  App.   529,  66   Fed.  931. 
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available.  Pn  one  of  these  the  central  fact  which  supplies  the  founda- 
tion upon  which  the  structure  of  the  rules  developed  by  the  courts  is 
built  up  is  the  servant's  knowledge  or  ignorance  of  the  risk  in  ques- 
tion. In  the  other  that  foundation  is  supplied  by  the  master's  negli- 
gence or  freedom  from  fault.  For  the  purposes  of  the  commentator 
the  latter  scheme  appears  to  be  the  more  convenient,  and  it  has 
therefore  been  adopted,  in  the  present  treatise,  as  a  basis  for  stating 
the  effect  of  the  cases.  But  before  entering  upon  that  statement,  it 
will  be  advisable  to  indicate  in  a  general  way  the  results  of  applying 
the  test  contemplated  by  the  alternative  scheme. 

A.  Assumption  of  risks   considered  with  eeference  to   the 
servant's  knowledge  or  ignorance  thereof. 

1165.  [257]  General  principle  stated.— In  several  recent  decisions 
which,  although  they  do  not  aetixally  determine  anything  more  than 
the  meaning  of  the  maxim,  Volenti  non  fit  injuria,  seem  to  involve 
logically  a  similar  conclusion,  in  respect  to  the  availability  of  the  de- 
fense of  an  assumption  of  risks,  to  that  deduced  from  an  implied 
contract,  the  English  judges  have  held  that  a  servant's  knowledge  of 
a  risk  caused  by  the  master's  negligence  will  not  necessarily,  and  as 
a  matter  of  law,  require  the  inference  that,  by  accepting  or  con- 
tinuing in  the  employment  to  which  that  risk  was  incident,  he  re- 
nounces his  right  to  sue  for  any  injury  which  he  may  receive  in  con- 
sequence of  its  existence.  See  §  1192,  -post.  But  if  we  set  aside 
these  decisions,  which  have  never  been  explicitly  declared  to  affect 
the  doctrine  of  a  contractual  assumption  of  risks,  there  is  no  question 
that  the  servant's  knowledge  or  ignorance  of  a  risk  is  regarded  by  all 
common-law  courts  as  a  differentiating  factor,  which  of  itself  and 
without  reference  to  the  quality  of  the  master's  conduct  supplies  an 
adequate  test  for  the  determination  of  the  servant's  right  of  action. 
This  conception  is  frequently  recognized  under  both  its  positive  and 
its  negative  aspect,  in  the  language  and  the  rulings  of  the  courts. 
On  the  one  hand,  the  inability  of  the  servant  to  recover  is  asserted, 
in  the  broadest  terms,  as  to  all  cases  in  which  he  knew  of  the  risk 
which  caused  his  injury.^     On  the  other  hand,  it  is  well  settled  that 

1  For     example :     "An     employee     as-  dent  to  his  service,  of  which  he  is  in- 

sumes  risks   which  are  patent,  and  la-  formed,   or  which  ordinary  care  would 

tent    risks    of    which   he    is    informed."  disclose  to  him."    Allen  v.  Boston  &  M. 

Trainor   v    Philadelphia   &   B.   R.   Go.  R.   Co.    (1898)    69   N.  H.   271,   39  Atl. 

{1890)   137  Pa.  148,  20  Atl.  632.  978.                            ,   ,     ,   ,      , 

A   servant  "assumes   the  perils   inoi-  "Recovery   cannot  be   had   when   one 
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no  action  can  be  maintained  unless  it  is  proved  that  tlie  servant  was 
ignorant  of  the  risk  which  caused  his  injury.^ 


voluntarily  exposes  himself  to  danger 
of  which  he  knows,  or  might  have 
known  by  the  exercise  of  ordinary  care." 
Cowles  V.  Chicago,  R.  I.  &  P.  R.  Co. 
(1897)    102  Iowa,   507,   71  N.   W.   580. 

"When  an  employee,  after  having  the 
opportunity  of  becoming  acquainted 
with  the  risks  of  his  situation,  accepts 
them,  he  cannot  complain  if  he  is  subse- 
quently injured  by  such  exposure." 
Wharton,  Neg.  §  214,  adopted  in  St. 
Louis  &  8.  E.  R.  Go.  v.  Britz  (1874) 
72  111.  256. 

"If  a  servant  goes  on  to  do  work  in 
manifestly  dangerous  circumstances,  he 
does  so  at  his  own  risk."  Crichton  v. 
Keir  (1863)  1  Sc.  Sess.  Cas.  3rd  series, 
407. 

"All  these  rules  affecting  the  relation 
of  master  and  servant,  in  respect  to 
their  duties  and  obligations  toward  one 
another,  are  founded  upon  presump- 
tions; and  if  the  servant  becomes  aware 
that  any  of  them  are  contrary  to  the 
fact,  he  cannot  justify  himself  in  shut- 
ting his  eyes  to  the  truth.  In  short, 
he  cannot  be  heard  to  say  that  he  re- 
lied upon  that  which  he  did  not  be- 
lieve." Chicago  &  A.  R.  Co.  v.  Merri- 
mam.   (1900)   95  111.  App.  628. 

"Assumption  of  risk  is  a  term  of  the 
contract  of  employment,  express  or  im- 
plied from  the  circumstances  of  the  em- 
ployment, by  which  the  servant  agrees 
that  dangers  of  injury  obviously  inci- 
dent to  the  discharge  of  the  servant's 
duty  shall  be  at  the  servant's  risk." 
Narramore  v.  Cleveland,  C.  O.  &  St.  L. 
R.  Co.  (1899)  48  L.R.A.  68,  37  C.  C. 
A.  499,  96   Fed.  298. 

In  a  leading  case  where  he  was  dis- 
cussing the  right  of  a  servant  to  recover 
damages  from  a  stranger,  Willes,  J., 
made  the  following  remarks  with  refer- 
ence to  certain  employer's  liability  cases 
which  had  been  cited  by  defendant's 
counsel:  "The  cases  referred  to,  as  to 
the  liability  for  accidents  to  servants 
and  persons  employed  in  other  capaci- 
ties in  a  business  or  profession  which 
necessarily  and  obviously  exposes  them 
to  danger,  .  .  .  also  have  their  spe- 
cial reasons.  The  servant  or  other  per- 
son so  employed  is  supposed  to  under- 
take, not  only  all  the  ordinary  risks  of 
the  employment  into  which  he  enters, 
but  also  all  extraordinary  risks  which 


he  knows  of  and  thinks  proper  to  incur,, 
including  those  caused  by  the  miscon- 
duct of  his  fellow  servants;  not,  how- 
ever, including  those  which  can  be 
traced  to  mere  breach  of  duty  on  the- 
part  of  the  master."  Indermaur  v. 
Dames  (1866)  L.  R.  1  C.  P.  274,  19- 
Eng.  Rul.  Cas.  64. 

The  rule  that  the  employer  is  bound 
to  use  reasonable  care  to  provide  safe 
machinery  and  a  competent  engineer  is 
not  applicable  to  the  case  of  one  en- 
gaging to  work  in  the  construction  of 
a  ditch,  with  the  distinct  understanding 
that  a  certain  boat  with  its  engines  and 
boilers  is  to  be  used  in  the  excavation, 
and  that  a  certain  engineer  is  to  have 
charge  and  control,  and  that  such  em- 
ployee is  to  work  under  such  engineer's 
direction.  Lehkeucher  v.  Bolansen 
(1896)    69  111,   App.   297. 

2  "It  is  necessary  to  allege  that  the- 
servant  does  not  know  of  the  danger, 
because  if  the  servant  knows  of  the  dan- 
ger, and  does  the  act  which  may  and 
does  cause  injury  to  him,  he  has  nothing 
to  complain  of,  and  cannot  bring  an 
action  for  the  damage  sustained."  Grif- 
fiths V.  London  do  St.  E.  Docks  Go. 
(1884)  L.  R.  12  Q.  B.  Div.  493,  per 
Day,  J.  This  case  was  cited  with  ap- 
proval in  Williams  v.  Birmingham  Bat- 
tery &  Metal  Co.    [1899]   2  Q.  B.  338,. 

68  L.  J.  Q.  B.  N.  S.  918,  81  L.  T.  N. 
S.  62,  47  Week.  Rep.  680,  where  Smith, 
L.  J.,  remarked  that,  when  proper  ap- 
pliances have  been  furnished,  they  may 
well  become  unsafe  to  the  knowledge  of 
the  master  and  without  the  knowledge- 
of  the  servant,  and  that  each  issue  must, 
therefore,  be  established  by  the  servant 
when  he  sues  the  master. 

That  the  servant's  ignorance  of  the 
conditions  is  a  condition  precedent  to 
his  recovery  is  assumed  in  all  the  de- 
cisions cited  in  the  present  chapter  and 
in  chapter  Liv.,  and  is  explicitly  af- 
firmed in  the  following,  among  many 
other  cases:  Toledo,  W.  &  W.  R.  Co. 
V.  Fredericks  (1874)  71  111.  294;  Evams 
V.  Meredith  Shook  <&  Lumher  Co.  ( 1897 ) 

69  N.  H.  664,  38  Atl.  1099;  Strattner 
V.  Wilmington  City  Electric  Co.  (1901) 
3  Penn.   (Del.)   245,  50  Atl.  57. 

To  render  a  master  liable  for  injuries 
to  his  servant  from  defective  machinery, 
he    must    have    known    or    have    been< 
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This  theory,  it  will  be  noticed,  fixes  the  boundary  line  between  the 
cases  in  which  the  master  is  or  is  not  liable,  with  reference  to  pre- 
cisely the  same  factors  as  the  theory  that  it  is  negligence  to  expose 
a  servant  to  any  danger,  whatever  its  character,  of  which  he  is  ig- 
norant, and  not  negligence  to  expose  him  to  any  danger  which  he 
understands.  See  chapter  xl.,  ante.  The  practical  results  of  both 
theories  are  obviously  identical.  It  is  merely  the  logical  standpoint 
which  is  different. 

If  the  servant's  knowledge  or  ignorance  were  made  the  essential 
and  primary  basis  of  classification,  the  arrangement  of  the  cases  in 
the  ensuing  subtitles  would  not  be  altered  in  any  material  degree. 
Normal  and  abnormal  risks  would  still  have  to  be  segregated,  for  the 
reason  that,  as  explained  hereafter  (§§  1168,  a,  1181,  post.),  the 
former  are  usually  presumed  to  be  comprehended,  while  there  is  no 
such  presumption  as  to  the  latter. 

1166.  [258]  Servant  assumes  risks  resulting^  from  conditions  for 
which  he  himself  is  responsible.— But  there  is  one  class  of  cases 
which,  although  it  is  possible  to  find  a  place  for  them  under  the  al- 
ternative scheme  of  classification,  would  seem  to  be  preferably  con- 
trolled entirely  by  the  element  of  the  servant's  knowledge.  The  class 
of  cases  referred  to  is  that  in  which  recovery  is  denied  on  the  broad 
ground  that  the  servant  himself  deliberately  selected  the  course  of 
action  which  led  to  his  receiving  the  injury  complained  of.  Under 
such  circumstances,  he  must  obviously  be  regarded  as  having  taken 
upon  himself  the  responsibility  for  any  personal  harm  which  he  may 
suffer  as  a  proximate  resiilt  of  the  selection  thus  made.  In  these, 
as  in  most  other  cases  where  the  intentional  adoption  of  a  certain  line 
of  action  is  proved,  the  facts  will  also  be  suggestive  of  contributory 

chargeable   with   knowledge   of   the   de-  the  employment.    Ft.  Worth  &'  R.  G.  R. 

feet,   and  the   servant  must  have  been  Go.  v.  Kime   (1899)   21  Tex.  Civ.  App. 

ignorant    thereof,    and    without    equal  271,  51   S.  W.  558,  affirmed  in    (1899) 

means  with  the  master  of  learning  there-  94  Tex.  649,  54  S.  W.  240. 

of.     Mellott  V.  Loidsville  &   N.  R.   Co.  "The  doctrine  of  assumed  risk  applies 

(1897)   101  Ky.  212,  40  S.  W.  696.  and  is  limited  in  its  application  to  dnn- 

A  servant  does  not  assume  risks  which  gers  which  the  employee  either  actually 

he  neither  Knows,  suspects,  nor  has  rea-  knows   or   should  know."     Bradburn  v. 

son  to  look  for,  but  only  those  appar-  Wabash  R.  Go.    (1903)    134  Mich.  575, 

ently   incidental  to   an   employment   in-  96  N.  W.  929;   McDonald  v.  Ghampion 

telligently   undertaken.      Siuoke   v.    Or-  Iron  &  Steel  Go.   (1905)   140  Mich.  401, 

leans  R.  Co.    (1898)    50  La,  Ann.   188,  103  N.  W.  829. 

23  So.  342.  See    also    chapter   lxx.,   post,   where 

A  danger  which  is  not  obvious,  and  the  effect  of  this  doctrine  in  Its  rela- 

of  which  one  was  ignorant  when  enter-  tion  to  the  sufficiency  of  the  servant's 

ing  the  employ  of  a  railway  company,  is  complaint  is  discussed, 
not  one  assumed  by  him  as  incident  to 
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negligence.  But  it  is  both  unnecessary  and  disadvantageous  to  rely 
upon  a  conception  which  raises  a  disputable  question,  if  a  decisive 
element  is  supplied  by  the  clear  evidence  of  a  deliberate  choice  on  the 
servant's  part,  or  the  exercise  of  his  own  judgment  in  creating  the 
conditions  which  occasioned  the  accident.^ 

[Where  the  servant  deliberately  chooses  a  dangerous  rather  than  a 


1  St.  Louis  &  8.  P.  R.  Go.  v.  MatUs 
(1908)    101  Tex.  342,  107  S.  W.  530. 

Where  a  miner  was  injured  while 
■violating  a  rule  forbidding  tools  to  be 
carried  loose  in  the  arms  when  riding 
in  the  cage,  the  court  said  that  it  would 
not  discuss  the  question  of  the  servant's 
contributory  negligence,  for  he  clearly 
assumed  the  risk  of  doing  as  he  did. 
Elkton  Gonsol.  Min.  &  Mill.  Co.  v.  Sulli- 
van (1907)  41  Colo.  241,  92  Pac.  679. 

In  Mcllor  v.  Merchants'  Mfg.  Go. 
(1890)  150  Mass.  362,  5  L.R.A.  792, 
■23  N.  E.  100,  it  was  recognized  that 
there  "might  be  cases  where  the  plain- 
tiff would  be  held  to  have  taken  the 
risk,  irrespective  of  any  implied  term 
in  his  contract  of  service,  even  if  he 
could  not  properly  be  said  to  have  been 
negligent."  Upon  this  principle  a  ver- 
dict for  the  plaintiff  was  there  set  aside, 
the  evidence  showing  that  when  he  was 
injured  he  had  undertaken  to  make  re- 
pairs which  it  was  no  part  of  his  regu- 
lar duty  to  make,  and  started  to  do  so 
of  his  own  free  will,  upon  the  sugges- 
tion of  a  fellow  workman,  after  asking 
and  obtaining  the  mere  consent  of  his 
own  immediate  superior.  Under  such 
circumstances  he  was  only  a  volunteer, 
■and  could  stand  on  no  better  footing 
than  a  stranger  would  have  done  who 
should  have  offered,  and  should  have 
been  permitted,  to  make  the  same  re- 
pairs. Even  if  it  was  not  negligent  of 
him  to  approach  the  dangerous  spot,  he 
took  the  risk  of  the  danger  which  he 
necessarily  contemplated  as  existing 
when  he  undertook  to  remove  it. 

An  action  which  the  servant  of  a  con- 
tractor who  is  erecting  a  building  might 
•otherwise  have  maintained  against  one 
who  has  furnished  his  employer  with  a 
defective  derrick  for  hoisting  heavy 
stone,  on  the  theory  that  it  is  an  instru- 
ment dangerous  to  human  life  if  not 
properly  constructed,  is  barred  by  evi- 
dence showing  that,  being  placed  in  full 
control  of  the  apparatus,  he  removed, 
upon  his  own  responsibility,  the  rope 
which  had  been  supplied  with  the  der- 


rick, and  procured  from  the  owner  one 
of  another  kind  which  was  a  quarter  of 
an  inch  thicker  than  he  thought  suffi- 
cient. Davies  v.  Pelham  Hod  Elevat- 
ing Co.  (1892)  65  Hun,  573,  20  N.  Y. 
Supp.  523,  affirmed,  without  opinion, 
in  (1895)   146  N.  Y.  363,  41  N.  E.  88. 

A  seaman  who  constructs  for  himself 
a  "boatswain's  chair"  (an  appliance  to 
support  him  while  painting  a  mast) 
cannot  recover  for  injuries  caused  by 
defects  therein.  Johnson  v.  Johansen 
(1898)  30  C.  C.  A.  675,  58  U.  S.  App. 
104,  86  Fed.  886. 

A  servant  may  undertake  the  con- 
struction of  the  place  in  which,  or  pro- 
vide the  tools  with  which,  he  works, 
and  if  he  does  so  his  master  is  relieved 
from  that  duty  and  liability  for  in- 
juries to  him  caused  by  defects  therein 
(charge  to  jury).  Donovan  v.  Harlan 
d  H.  Co.  (1899)  2  Penn.  (Del.)  190, 
44  Atl.  619. 

A  miner  who  props  the  roof  of  his 
working  place  until  he  regards  it  as 
safe,  and  is  injured  by  stones  or  other 
materials  falling  from  the  roof,  in 
consequence  of  his  mistake  in  judgment 
as  to  its  safety,  cannot  maintain  an 
action  against  the  employer  for  such 
injury.  Pittsburgh  &  W.  Goal  Co.  v. 
Estievenard  (1895)  53  Ohio  St.  43,  40 
N.  E.  725. 

One  employed  to  take  down  a  wooden 
building,  who,  after  knocking  out  a 
stud,  was  injured  by  falling  timbers, 
cannot  recover,  where  he  exercised  his 
own  judgment,  with  full  knowledge  of 
the  facts.  Nourie  v.  Theobald  (1896) 
68  N.  H.  564,  41  Atl.  182. 

A  yardmaster  who  is  thrown  off  the 
front  footboard  of  an  engine  by  strik- 
ing against  a  pile  of  coal  which  he  has 
himself  permitted  the  consignee  to  un- 
load at  that  particular  place  cannot 
maintain  an  action.  Highland  Ave.  & 
Belt  R.  Co.  v.  Walters  (1890)  91  Ala. 
435,  8  So.  357. 

Proof  that  the  employer's  superin- 
tendent asked  the  employee  if  he  want- 
ed the  couplings  covered,  and  that  the 
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s&ie  method  of  performing  his  work,  his  inability  to  recover  is  usu- 
ally predicated  upon  his  negligence  in  so  acting  (see  §  1249  et  seq.)  ; 


■employee  declined  the  precaution,  con- 
clusively proves  that  the  employee  as- 
sumed the  risk  of  the  omission  and 
freed  the  employer  from  responsibility. 
(The  trial  judge  was  held  to  have 
wrongly  charged  that  this  was  merely 
one  of  the  circumstances  to  be  consid- 
ered in  determining  whether  the  servant 
had  assumed  the  risk.)  Shaiv  v.  Shel- 
■don  (1886)   103  N.  Y.  667,  9  N.  E.  183. 

A  servant  of  full  age  and  ordinary 
intelligence  cannot  recover  for  an  in- 
jury received  through  his  slipping  and 
falling,  while  attempting  to  hang  a  bag 
being  filled  with  cotton  taken  from  a 
dryer,  over  spikes  driven  into  a  beam 
so  high  above  the  dryer  that  he  could 
only  reach  it  with  his  finger.  Wilson 
V.  Tremont  &  S.  Mills  ( 1893 )  159  Mass. 
154,  34  N.  E.  90. 

A  railroad  company  is  not  liable  for 
the  death  of  an  engineer,  caused  by  his 
engine  running  into  a  standing  train 
while  he  was  asleep  at  his  post,  and 
the  failure  of  the  flagman  of  the  train 
to  perform  his  duty,  although  such  eu- 
_gineer  had  been  in  such  continuous  serv- 
ice that  he  could  no  longer  endure  it 
without  sleep,  where  he  was  privileged 
to  refuse  to  go  upon  the  trip,  but  went 
ior  the  sake  of  extra  pay.  Nattress  v. 
Philadelphia  &  R.  R.  Go.  (1892)  150 
Pa.  527,  24  Atl.  753. 

No  recovery  can  be  had  for  injuries 
sustained  in  a  sawmill,  where  it  ap- 
pears that  the  servant  was  not  standing 
in  the  place  intended  for  workmen  to 
stand  in  while  doing  that  work,  that 
the  position  of  the  machinery  and  ap- 
pliances plainly  indicated  such  fact  to 
a  person  of  ordinary  intelligence,  and 
that  if  the  place  was,  as  he  asserted, 
-dangerous,  he  might  have  refused  to 
work  there.  Demers  v.  Deering  { 1899 ) 
•93  Me.  272,  44  Atl.  922. 

A  laborer  of  ordinary  intelligence, 
familiar  with  the  work,  who  deliberate- 
ly chose  a  position  where  he  believed 
himself  to  be  secure  under  an  over- 
hanging bank  which  his  foreman  had 
heen  trying  unsuccessfully  to  pry  down, 
<!Ould  not  recover  where  the  bank  fell 
■on  him.  Songstad  v.  Burlington,  G.  R. 
■d  N.  R.  Go.  (1889)  5  Dak.  517,  41 
if.  W.  755.' 

A  subcontractor's  employee  who  vol- 
7untarily  and  without  the  command   of 


his  foreman  undertook  to  work  about  a 
terra  cotta  cornice  not  secured  by  the 
customary  anchors  assumed  the  conse- 
quent risk.  Winkle  Terra  Gotta  Co.  v. 
Homersky  (1897)  77  111.  App.  42,  af- 
firmed in  (1899)  178  111.  562,  53  N.  E. 
346. 

An  engineer  at  whose  suggestion 
cleats  are  nailed  onto  a  chute  to  facili- 
tate his  performance  of  his  duties  can- 
not recover  for  an  injury  which  he  re- 
ceives in  consequence  of  his  suggestion 
being  followed.  Hart  v.  Frick  Goke  Go. 
(1890)   131  Pa.  125,  18  Atl.  1011. 

An  engineer  who  directs  a  repairer 
of  his  locomotive  not  to  apply  the  wa- 
ter test  assumes  the  risk  of  injury  if 
the  boiler  explodes  in  consequence  of 
the  repairs,  leaving  an  undisclosed  de- 
fect. Kramer  v.  Willy  ( 1901 )  109  Wis. 
602,   85  N.   W.   499. 

An  employee  on  a  bailing  machine, 
who  selects  a  joist  for  use  in  connection 
therewith  from  a  pile  lying  before  him, 
assumes  the  risk  of  an  injury  from  the 
breaking  of  such  joist.  Maloney  v. 
United  States  Rubber  Go.  (1897)  169 
Mass.  347,  47  N.  E.  1012. 

A  yardman  assumes  the  risk  of  using 
a  piece  of  timber  found  by  him  in  the 
vicinity  as  a  "push  stick,"  where  no 
push  stick  is  on  the  engine,  and  there 
is  no  emergency  calling  for  the  moving 
of  the  car  in  such  manner.  Garrison  v. 
McGullough  (1898)  28  App.  Div.  467, 
51  N.  Y.  Supp.  128. 

A  switchman  whose  duty  it  is  to 
supply  himself  with  proper  coupling 
pins  for  different  drawheads  on  cars 
which  he  is  to  couple,  from  the  pins 
scattered  about  in  the  yard,  assumes 
the  risk  of  using  a  pin  too  large  for  the 
drawhead  of  a  car,  which  he  finds  lying 
thereon  when  he  attempts  to  make  a 
coupling.  Missouri,  K.  &  T.  R.  Go.  v. 
Bauer  (1896)  — -  Tex.  Civ.  App.  — ,  33 
S.  W.  1010. 

It  is  not  improper  to  instruct  a  jury 
that  an  employee  assumes  the  danger 
incident  to  a  machine  of  which  he  has 
the  optional  use.  International  &  0.  N. 
R.  Co.  V.  McCarthy  (1885)   64  Tex.  632. 

The  master  is  not  liable  for  injuries 
to  a  servant  employed  to  work  on  a 
roof,  which  injuries  were  due  to  failure 
of  the  measures  which  he  took  to  keep 
himself     from     falling.       Crawford    v. 
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but  even  if  it  could  be  said  that  he  was  not  guilty  of  negligence,  he 
is  still  barred  of  recovery  by  the  doctrine  of  assumption  of  risk.^ 


American  Steel  d  Wire  Co.  (1903)  59 
C.  C.  A.  293,  123  Fed.  275. 

A  brakeman  who  attempts  to  use  as 
a  grab  iron  while  giving  a  signal  the 
standard  of  a  flat  car  which  he  knows 
does  not  fit  the  socket  assumes  the  risk 
of  the  danger  incident  to  doing  so. 
Cloioago,  li.  I.  &  P.  It.  Co.  v.  Murray 
(1S08)  85  Ark.  600,  16  L.R.A.(N.S.) 
984,  109  S.  W.  549. 

Where  a  servant  has  the  right  to  shut 
down  a,  plant  if  he  thinks  its  operation 
is  dangerous,  he  assumes  the  risk  of 
continuing  to  run  it.  Kirmnundy  v. 
Anderson   (1902)    103  111.  App.  457. 

A  miner  who  undertakes  for  himself 
to  set  props  under  the  roof  of  a  mine, 
instead  of  waiting  for  the  regular  men 
to  do  it,  assumes  the  risk.  Lumaghi 
Coal  Co.  v.  Grenard  (1907)  133  111. 
App.  27. 

A  workm'an  in  a,  packing  plant  who 
was  pushing  a  "tree"  loaded  with  hams 
along  a  track,  in  a  dark  room,  cannot 
recover  for  injuries  received  by  the 
"tree"  running  into  an  open  switch, 
when  he  knew  where  the  switch  was 
located,  and  that  it  was  frequently- 
open.  Beymer  v.  Hammond  Packing 
Co.  (1904)  106  Mo.  App.  726,  80  S.  W. 
685. 

A  candy  maker  of  fifteen  years'  ex- 
perience, and  in  full  charge  of  the  ap- 
paratus, assumes  the  risk  of  the  kettle 
exploding,  where-  he  had  notice  of  a 
defect  therein,  but  did  not  report  it. 
BolUngsworth  v.  National  Biscuit  Co. 
(1905)  114  Mo.  App.  20,  88  S.  W. 
1118. 

A  stone  mason  who,  in  setting  slabs 
in  the  wall  on  the  second  story,  does 
not  deem  a  scafl'old  necessarj',  assumes 
the  risk  of  working  without  one. 
Welch  V.  Dieter  (1909)  136  Mo.  App. 
260,  117  S.  W.  97. 

"An  employee  who,  without  his  mas- 
tre's  authority,  creates  a  dangerous 
condition  in  the  place  in  which  he  is 
working,  assumes  the  risk  which  such 
dangerous  condition  produces."  Sharp 
V.  Durand  (1904)  71  N.  J.  L.  354,  59 
Atl.  7. 

An  employee  of  a  laundry  assumes 
the  risks  of  putting  her  hand  upon  a 
revolving  drum  to  remove  folds  in  the 
fabric  being  laundered,  and  having  it 
carried  between  it  and  a  rigid  iron  rod 


about  an  inch  from  and  parallel  to  the 
drum.  TFaJZoce  v.  Haim.es  (1908)  77 
N.  J.  L.  184,  71  Atl.  44. 

A  servant  who  is  injured  while  vol- 
untarily assisting  another  servant  in 
doing  more  hazardous  work  assumes 
the  risk.  Di  Pietro  v.  Errupire  Portland 
Cement  Co.  (1902)  70  App.  Div.  501, 
75  N.  Y.  Supp.  275. 

An  expert  compounder  of  drugs  as- 
sumes the  risk  of  using  a  tin  vessel 
for  compounding  a  certain  drug,  where 
he  had  never  complained  thereof,  nor 
asked  for  a  glass  one.  Gozzett  v.  Plaut 
(1907)  121  App.  Div.  513,  106  N.  Y. 
Supp.   161. 

An  employee  who  chooses  his  own 
place  of  work  near  a  crane  which  is 
obviously  defective  assumes  the  risks 
thereof.  Lindberg  v.  National  Tube  Co. 
(1906)    213  Pa.  545,  62  Atl.  985. 

A  servant  who,  in  cleaning  out  vats, 
wormed  himself  into  a  narrow  place 
and  was  unable  to  extricate  himself,  as- 
sumes the  risk  of  such  danger.  Baum^ 
ler  V.  Narragansett  Brewing  Co.  (1902) 
23  R.  I.  611,  51  Atl.  203. 

A  servant  who  voluntarily  selects  a 
place  of  danger  near  exposed  shafting 
in  which  to  work  assumes  the  risk. 
Pollard  V.  Fountain  Inn  Oil  Co.  (1910) 
86  S.  C.  69,  68  S.  E.  132. 

A  section  hand  who  does  not  protect 
his  eyes  from  cinders  from,  a  passing 
train  assumes  the  risk  of  injury  there- 
from. Houston  £  T.  C.  R.  Co.  v.  Pol- 
lock (1909)  —  Tex.  Civ.  App.  — ,  115 
S.  W.  843. 

The  servant's  inability  to  maintain 
an  action  for  injuries  caused  by  a  co- 
employee's  selection  of  an  appliance  is 
discussed  in  chapter  Lxv.,  post. 

2  Southern  Cotton  Oil  Co.  v.  Skipper 
(1906)  125  Ga.  368,  54  S.  E.  110;  Bal- 
timore &  0.  8.  W.  R.  Go.  V.  Arnold 
(1905)  122  111.  App.  278;  Kreye  v. 
Longville  Long  Leaf  Lumber  Co. 
(1910)  126  La.  767,  52  So.  1018;  Len- 
derink  v.  Rockford  (1904)  135  Mich. 
531,  98  N.  W.  4;  Perry  v.  Michigan 
Alkali  Co.  (1907)  150  Mich.  537,  114 
N.  W.  315;  Palmer  v.  Kinloch  Teleph. 
Co.  (1901)i  91  Mo.  App.  106;  St.  Louis 
&  8.  F.  R.  Co.  V.  Mathis  (1908)  101 
Tex.  342,  107  S.  W.  530;  Suttle  v.  Choc- 
taw, 0.  d  G.  R.  Co.  (1906)  75  C.  C.  A. 
470,  144  Fed.  668   (going  between  cars 
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It  is  probable  in  some  of  the  cases  cited  in  the  note  that  the  court 
really  intended  to  refer  the  servant's  inability  to  recover  to  the  doc- 


to  couple  them)  ;  Chicago,  I.  &  L.  R. 
Co.  V.  Barr  (1903)  204  111.  163,  68  N. 
E.  543  (method  of  climbing  onto  tank 
on  engine)  ;  Frink  v.  Potts ^  (1902)  105 
111.  App.  92  (use  of  hand'  instead  of 
stick  furnished  him  to  clean  machin- 
ery) ;  International  Packing  Go.  v. 
Gichowicz  (1903)  107  111.  App.  234, 
affirmed  in  (1903)  206  HI.  346,  68  N.  E. 
1083  (servant  attempting  to  pass  over 
catch  basin)  ;  Foster  v.  Lake  Street 
Elev.  B.  Co.  (1903)  108  111.  App.  113 
(method  of  descending  from  engine  on 
elevated  railroad  to  street)  ;  Southern 
B.  Co.  V.  Lamiert  (1904)  116  111.  App. 
52  (method  of  getting  on  car) ;  Blood 
V.  Illinois  Steel  Co.  (1908)  142  111. 
App.  243  (servant  stood  on  greasy- 
wheel  to  reach  machinery,  instead  of 
using  ladder)  ;  Shannon  v.  Louisville 
£  N.  B.  Co.  (1902)  24  Ky.  L.  Rep. 
1083,  70  S.  W.  626  (walked  in  front 
of  moving  train  instead  of  at  the  side 
of  track)  ;  Carey  v.  W.  B.  Samuels  & 
Co.  (1905)  28  Ky.  L.  Rep.  6,  88  S.  W. 
1052  (method  of  testing  machinery)  ; 
Taylor  v.  Rook  Island,  A.  &  L.  R.  Co. 
(1908)  121  La.  543,  46  So.  621  (going 
between  cars)  ;  Leard  v.  International 
Paper  Co.  (1905)  100  Me.  59,  60  Atl. 
700  (plaintiff,  in  removing  bundles  of 
pulp  from  several  tiers,  took  down  one 
tier  at  a  time,  leaving  the  adjoining 
tier  unsupported)  ;  Perkins  v.  Oxford 
Paper  Co.  (1908)  104  Me.  109,  71  Atl. 
476  (servant  passed  under  a  belt)  ;  Mo- 
Ginty  v.  Waterman  (1904)  93  Minn. 
242,  101  N.  W.  300,  3  Ann.  Cas.  39 
(failure  to  use  safety  device  furnished 
by  master)  ;  Morehead  v.  Yazoo  dc  M. 
Valley  R.  Co.  (1904)  84  Miss.  112,  36 
So.  151  (station  master  walked  on 
track  instead  of  path  beside  the  track)  ; 
Mulling  V.  Manhattan  Brass  Co.  (1905) 
47  Misc.  138,  93  N.  Y.  Supp.  635 
(method  of  placing  material  in  stamp- 
ing machine)  ;  Carbury  v.  Eastern  Nut 
d  Bolt  Co.  (1905)  27  R.  I.  116,  60  Atl. 
773  (chose  dangerous  path  between  ma- 
chines instead  of  going  around)  ;  Hyn- 
son  V.  St.  Louis  Southwestern  R.  Co. 
(1908)  —  Tex.  Civ.  App.  — ,  107  S.  W. 
625  (switchman  went  between  moving 
cars  to  uncouple  them  when  he  could 
have  stopped  the  train). 

When    the    master    furnishes    a    safe 
way  of  ingress  and  egress,  the  servant 


who  voluntarily  chooses  another  way 
assumes  the  risk  thereof.  Oeis  v.  Ten- 
nessee Goal,  Iron,  &  R.  Go.  (1905)  143 
Ala.   299,   39   So.   301. 

Where  the  master  has  furnished  a 
safe  place  in  which  the  work  may  be 
performed,  the  servant  who  voluntarily 
chooses  another  place  assumes  the  risk 
thereof.  Lobstein  v.  Sajatovich  (1904) 
111  111.  App.  654. 

A  servant  assumes  the  risk  of  at- 
tempting voluntarily  to  cross  a  pit  in 
which  machinery  is  to  be  installed, 
rather  than  to  walk  around  the  pit. 
Gillette  v.  General  Electric  Co.  (1904) 
187  Mass.  1,  72  N.  E.  255.  To  the  same 
effect,  Hettich  v.  Hillje  (1903)  33  Tex. 
Civ.  App.  571,  77  S.  W.  641. 

A  motorman  who  stood  beside  instead 
of  at  the  rear  of  the  car  as  it  came 
out  of  the  barn  and  swung  around  on  a 
curve  cannot  recover.  Manley  v.  La- 
oonia  Street  R.  Co.  (1910)  75  N.  H. 
465,  76  Atl.  81. 

An  elevator  conductor  who  is  injured 
while  voluntarily  attempting  to  climb 
out  of  an  elevator  which  had  stopped 
because  of  the  blowing  out  of  the  fuse 
in  the  basement,  when  he  knew  that 
he  could  remain  in  safety  in  the  ele- 
vator, and  that  the  fuse  would  be  re- 
placed by  another  servant,  assumes  the 
risk.  Jackson  v.  Greene  (1911)  201 
N.  Y.  76,  93  N.  E.  1107,  reversing 
(1909)  134  App.  Div.  918,  118  N.  Y. 
Supp.  930. 

"It  is  generally  held  that  a  servant 
who  unnecessarily  adopts  a  dangerous 
method  of  performing  the  labor  required 
of  him  assumes  the  resulting  danger." 
Rush  V.  Oregon  Power  Co.  (1908)  51 
Or.  519,  95  Pac.  193. 

A  servant  furnished  with  a  hammer 
and  hand  chisel  for  the  purpose  of  cut- 
ting off  heads  of  rivets  assumes  the 
risk  of  injury  from  driving  the  chisel 
toward  him  instead  of  away  from  him. 
De  Goux  V.  Kentwood  d  E.  R.  Co. 
(1911)   129  La.  161,  55  So.  749. 

A  servant  assumes  the  risk  of  walk- 
ing along  a  narrow  ledge  several  feet 
above  the  ground,  instead  of  using  a 
ladder  furnished  by  the  master. 
Thompson  v.  Chicago,  M.  c6  St.  P.  R.  Co. 
(1911)    27   S.  D.  567,   132  N.  W.  158. 

If  a  servant  adopts  other  methods 
than  those  laid  down  by  the  rules  of  the 
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trine  of  contributory  negligence;  and  in  some  cases  the  terms  are 
both  used,  apparently  interchangeably ;  but  in  others,  the  language  is 
clear  that  the  master's  nonliability  is  based  solely  upon  the  servant's- 
knowledge  of  the  danger. 

One  specific  illustration  of  the  application  of  the  above  rule  is 
where  the  servant  is  injured  by  overstraining  his  muscles  while  at- 
tempting to  lift  heavy  objects.'] 

B.  Assumption  of  oedinaey  risks. 

1167.  [259]  Ordinary  risks  presumed  to  have  been  undertaken  by 
a  servant. —  In  1837  it  was  laid  down  in  the  leading  case  of  Priestley. 
V.  Fowler  ^  that  a  servant  assumes  all  the  ordinary  risks  which  are 
incidental  to  his  employment;  and  this  doctrine  has  ever  since  been 
applied  by  the  courts  of  all  the  countries  in  which  the  common  law  is 
the  prevailing  system  of  jurisprudence.*  The  inability  to  maintain 
an  action  is  a  peremptory  conclusion  of  law,  if  it  is  apparent  that  the 
injury  resulted  from  a  risk  of  this  description,  unless  the  plaintiff 
can  adduce  evidence  which  fairly  tends  to  show  that  the  injured  per- 
son, by  reason  of  his  want  of  experience  or  his  tender  years,  was  not 


master,  he  assumes  the  risk  of  injury 
therefrom.     Asplund  v.  Gonklin  Constr. 
Co.    (1910)    154  111.  App.   164. 
3  Roberts  v.  Indianapolis  Street  R.  Go. 

(1902)  158  Ind.  634,  64  N.  E.  217; 
Stenvog  v.  Minnesota  Transfer  R.  Go. 
(1909)  108  Minn.  199,  25  L.R.A.(N.S.) 
362,  121  N.  W.  903,  17  Ann.  Cas.  240; 
Haviland  v.  Kansas  Gity,  P.  &  O.  R. 
Co.  (1903)  172  Mo.  106,  72  S.  W.  515; 
Leitner  v.  Griel  (1903)  104  Mo.  App. 
173,  77  S.  W.  764;  Jones  v.  Pioneer 
Cooperage  Co.  (1908)  134  Mo.  App. 
;i24,  114  S.  W.  94;  Texas  &  P.  B.  Co. 
V.  Miller  (1904)  36  Tex.  Civ.  App.  240, 
81  S.  W.  535 ;  Haywood  v.  Galveston, 
H.  d  8.  A.  R.  Co.  (1905)  38  Tex.  Civ. 
App.  101,  85  S.  W.  433;  International 
&  0.  N.  R.  Co.  V.  Figures  (1905)  40  Tex. 
Civ  App.  255,  89  S.  W.  780;  Turner 
V.  Missouri,  K.  &  T.  R.  Go.  (1907)  45 
Tex.  Civ.  App.  650,  119  S.  W.  719;  San 
Antonio   Traction  Co.  v.  De  Rodriguez 

(1903)  —  Tex.  Civ.  App.  — ,  77  S.  W. 
420;  Worlds  v.  Georgia  R.  Go.  (1896) 
99  Ga.  283,  25  S.  E.  646  (lifting  cross- 
tie). 

"The  servant  is  the  best  judge  of  his 
own  lifting  capacity,  and  the  risk  is 
on  him  not  to   overtax   it."     Ferguson 


V.    Phcenix    Cotton    Mills     (1900)     lOft 
Tenn.  236,  61  S.  W.  53. 

See  note  to  Stenvog  v.  Minnesota 
Transfer  R.   Go.   25   L.R.A.  (N.S.)    362.. 

1  3  Mees.  &  W.  1,  Murph.  &  H.  305,  1 
Jur.  987,  19  Eng.  Rul.  Cas.  102. 

2  "The  servant,  when  he  undertakes- 
to  perform  any  particular  service,  as- 
sumes, as  a  part  of  his  conventional 
obligations,  the  ordinary  perils  which 
in  the  nature  of  things  are  incident  to 
such  service."  Earrison  v.  Central  R. 
Go.  (1865)  31  N.  J.  L.  293.  See  also 
the  cases  cited  passim  in  the  notes  to 
the  present  subtitle. 

In  an  early  Irish  case  it  was  some- 
what inaccurately  observed  that  a  serv- 
ant "is  supposed  to  undertake  the  duty 
for  which  he  is  paid,  subject  to  ail 
the  risks  which  may  occur  during  its 
continuance."  Potts  v.  Plunkett 
(1859)  9  Ir.  C.  L.  Rep.  290.  The  con- 
text, however,  shows  that  it  was  not 
intended  to  charge  the  servant  with  an 
assumption  of  "all  the  risks"  in  the 
literal  sense  of  the  phrase,  risks  cre- 
ated by  the  master's  negligence  being 
excepted  from  those  undertaken.  Com- 
pare §§  893,  894,  (Mite. 
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chargeable  with  that  comprehension  of  the  risk  which,  in  the  absence 
of  such  evidence,  he  is  presumed  to  have  possessed.  See  §  1168,. 
post 

The  resulting  situation,  when  considered  from  the  standpoint  of 
the  master's  duty,  is  that  he  is  under  no  obligation  to  provide  against 
the  ordinary  risks  incident  to  the  performance  of  the  contract  of  serv- 
ice^"'  (compare  §  1145,  ante),  the  rule  under  this  form  also  being 
qualified  in  the  case  of  inexperienced  persons  and  minors  (compare 
§§  913,  914,  and  1151-1158,  ante).  Accordingly,  if  the  risk  to 
which  the  injury  was  due  was  an  ordinary  one,  the  employer  is  not 
liable  even  if  the  employee  did  use  ordinary  care.^  The  obligation  of 
the  servant  to  use  proper  care  is  obvioiisly  quite  immaterial  when  th& 
applicability  of  the  doctrine  as  to  assumption  of  risks  is  in  ques- 
tion.* 


'is.  Murphy  v.  Oreeley  (1888)  146 
Mass.   196,   15  N.  E.   654. 

3  Northern  C.  R.  Co.  v.  Eusson 
(1882)  101  Pa.  1,  47  Am.  Rep.  690; 
Baltimore  &  0.  8.  W.  R.  Go.  v.  Amos 
(1898)  20  Ind.  App.  378,  49  N.  E.  854; 
Mcintosh  V.  Missouri  P.  R.  Co.  (1894) 
58  Mo.  App.  281. 

A  jury  ia  properly  instructed  that 
a  servant  who  uses  an  implement, 
knowing  of  defects  therein,  assumes 
the  risks  thereof,  although  the  defects 
may  be  such  that  a  man  of  ordinary 
prudence  might  take  the  risks.  Mis- 
souri, K.  d  T.  R.  Co.  V.  Wood  (1896) 
—  Tex.  Civ.  App.  — ,  35  S.  W.  879. 

The  principle  stated  in  the  text  is 
singularly  inconsistent  with  the  state- 
ment in  a  later  decision  by  the  same 
court  which  formulated  that  principle. 
In  Boyd  v.  Harris  (1896)  176  Pa.  484, 
35  At'l.  222,  it  was  remarked:  "Em- 
ployees, when  they  take  service  upon  a 
railroad  know  that  it  is  a  service  which 
exposes  them  to  many  dangers  neces- 
sarily incident  to  the  employment.  The 
risk  of  these  dangers  they  assume  Vchen 
they  accept  the  employment.  As  be- 
tween themselves  and  their  employer, 
they  undertake  to  exercise  the  measure 
of  attention  and  care  necessary  to  pro- 
tect themselves  from  such  dangers,  and 
if  they  fail  in  this  respect,  and  suflFer 
injury  in  consequence,  they  are  reme- 
diless." 

4  This  consideration  seems  to  have 
also  escaped  the  notice  of  the  court  in 
Sliney  v.  Duluth  <&  W.  R.  Co.  (1891) 
46  Minn.  384,  49  N.  W.  187,  where  it 


was  held  that,  where  an  employee  in 
charge  of  a  hand  car  on  a  railway  track,, 
whose  duty  it  was  to  return  with  it 
before  night,  stopped  by  the  way,  and 
spent  the  evening  in  social  pleasure  at 
neighboring  saloons,  and  wrongfully  de- 
layed his  train  till  it  became  too  dark 
to  observe  freight  cars  which  had  in  the- 
meantime  been  left  by  the  railway  com- 
pany standing  on  the  track,  he  volun- 
tarily took  the  risk  of  running  his  ear 
in  the  darkness.  The  reasoning  of  the 
court  is  as  follows:  "It  is  true,  these 
persons  in  charge  of  the  hand  car  were- 
bound  to  return  with  the  hand  car,  and 
in  so  doing  must  use  the  track;  but 
they  cannot  complain  of  obstructions  or 
cars  on  the  track,  placed  there  in  the 
ordinary  course  of  the  business  of  the 
company,  which  they  did  not  discover 
because  of  the  darkness,  if,  through 
their  own  folly  and  breach  of  duty  to 
the  defendant,  their  return  was  delayed 
till  after  it  became  too  dark  to  proceed 
with  safety,  whereby  they  disabled 
themselves  from  discovering  any  ob- 
structions they  might  otherwise  have 
avoided.  Having  thus  placed  themselves 
in  the  wrong,  they  took  the  risk  of  the- 
darkness,  and  were  bound  to  proceed 
with  such  caution  as  might  be  neces- 
sary to  secure  their  safety.  They  had 
only  a  little  over  a  mile  to  run;  but, 
though  they  claim  that  it  was  too  dark 
to  see  the  freight  cars  on  the  track, 
they  were  running  at  the  rate  of  at 
least  7  miles  an  hour  when  the  collision 
occurred;  and  the  nature  of  the  acci- 
dent   and   effect   of   the   collision   show 
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1168.  [260]  Rationale  of  the  doctrine  of  the  assumption  of  ordi- 
nary risks. — The  doctrine  stated  in  the  preceding  section  may  be  re- 
garded as  one  which  rests  upon  two  presumptions:  First,  that,  un- 
der normal  circumstances,  a  person  who  enters  any  given  employment 
appreciates  all  the  risks  which  are  normally  incident  to  that  employ- 
ment; and,  secondly,  that  the  fact  of  his  accepting  the  employment 
with  this  appreciation  of  the  risks  which  it  normally  involves  war- 
rants the  inference  that  he  agTees  by  implication  to  relieve  the  master 
of  all  responsibility  for  such  injuries  as  he  may  receive  as  a  result  of 
their  existence,  the  consideration  for  this  implied  agreement  being 
the  stipulated  compensation,  which  is  supposed  to  be  sufficient  to 
indemnify  him  for  the  ever  present  possibility  that  one  or  the  other 
of  the  risks  thus  undertaken  may  eventuate  in  some  disaster. 

a.  Presumption  that  ordinary  risks  are  comprehended  hy  a  serv- 
ant.— In  support  of  the  first  branch  of  the  above  statement  some  ex- 
plicit language  of  the  courts  may  be  cited.^  [Some  cases  go  to  the 
extent  of  holding  that  the  ordinary  risks  incidental  to  the  service 
are  assumed  whether  the  servant  knows  of  them  or  not;  but  the 
theory  evidently  is  that  knowledge  of  such  risks  must  be  imputed  to 
the  servant  when  he  entered  into  the  service.'*]   More  frequently. 


that  they  were  not  running  with  proper 
caution  under  the  circumstances."  It 
is  submitted  that  the  defendants,  on  the 
evidence  here  stated,  owed  no  duty 
whatever  to  protect  the  plaintiff  from 
the  obstructions  in  question,  and  that 
the  action  should  have  been  dismissed 
on  this  ground,  the  existence  or  ab- 
sence of  due  care  on  the  plaintiff's  part 
being  wholly  immaterial  under  the  cir- 
cumstances. As  to  the  confusion  be- 
tween the  defenses  of  assumption  of 
risks  and  contributory  negligence,  see 
the  discussion  in  chapter  Li.  B,  post. 

1  The  servant  "must  be  held  to  have 
understood  the  ordinal-y  hazards  attend- 
ing his  employment,  and  therefore  to 
have  voluntarily  taken  upon  himself 
this  hazard  when  he  entered  into  the 
■defendants'  service."  Hayden  v.  Smith- 
mile  Mfg..  Co.    (1861)   29  Conn.  548. 

"An  employee  of  mature  years  and  of 
ordinary  mental  capacity  and  intelli- 
gence is  presumed  to  know,  appreciate, 
and  assume  the  ordinary  and  apparent 
risks  of  injury  from  the  machinery  and 
appliances  with  or  about  which  he  is 
working."  Jones  v.  Manufacturmg  & 
Invest.  Go.  (1899)  92  Me.  565,  69  Am. 
St.  Rep.  535,  43  Atl.  512. 


"The  rule  is  that  the  servant  is  held 
by  his  contract  of  hiring  to  assume  the 
risk  of  injury  from  the  ordinary  dan- 
gers of  the  employment;  that  is  lo  say, 
from  such  dangers  as  are  known  to  him, 
or  discernible  by  the  exercise  of  ordi- 
nary care  on  his  part."  Johnson  v.  De- 
voe  Snuff  Go.  (1898)  62  N.  J.  L.  417, 
41   Atl.   936. 

According  to  a  distinguished  English 
judge,  the  nonliability  of  master  to 
servant  in  cases  where  a  stranger  would 
be  liable  appears  to  be  founded  on  the 
servant's  undertaking  or  subjecting 
himself  to  the  "ordinary"  risk  of  his 
service,  the  dangers  of  which  "he  is 
just  as  likely  to  be  acquainted  with  as 
the  master."  Grove,  J.,  in  Fowler  v. 
Loch   (1872)   L.  R.  7  0.  P.  272. 

The  risks  "ordinarily  incident  to  the 
service"  include  "all  of  which  the  serv- 
ant has  notice;"  that  is,  all  that  are 
"patent  and  obvious  to  him."  Taylor 
v.  Wootan  (1891)  1  Ind.  App.  188,  50 
Am.  St.  Rep.  200,  27  N.  E.  502. 

la.  McAleenan  Boiler  Go.  v.  Lines 
(1907)  132  111.  App.  593;  Gaffery  v. 
F.  J.  Hedden  <E  Sons  (1910)  79  N.  J. 
L.  556,  76  Atl.  981;  Davis  v.  Rutland 
R.  Co.   (1909)    82  Vt.  24,  71  Atl.  724. 
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towever,  tlie  doctrine  involved  is  left  as  an  indirect,  but  none  the  less 
certain,  deduction  from  the  fact  that,  in  passages  affirming  or  dis- 
■cussing  the  servant's  acceptance  of  ordinary  risks,  judges  employ 
a  phraseology  "which  shows  that  an  ordinary  risk  is  always  viewed 
by  them  as  being  one  which  is  comprehended  by  the  servant,  and 
that  a  risk  which  is  ordinary  and  at  the  same  time  not  appreciated 
by  the  servant  involves  a  logical  impossibility  and  a  contradiction  in 
terms.  ^ 


Although  a  servant  may  not  appreci- 
ate the  whole  extent  of  the  danger,  he 
assumes  the  risk  if  it  is  one  ordinarily 
incident  to  the  danger.  Morrow  v.  Gaff- 
ney  Mfg.  Co.  (1904)  70  S.  C.  242,  49 
S.  E.  573. 

2  "A  workman  or  servant,  on  entering 
upon  any  employment,  is  supposed  to 
know  and  to  assume  the  risks  naturally 
incident  thereto.  If  he  is  to  work  in 
conjunction  with  others,  he  must  know 
that  the  carelessness  or  negligence  of 
one  of  his  fellow  servants  may  be  pro- 
ductive of  injury  to  himself;  and,  be- 
sides this,  what  is  more  material  as  af- 
fecting his  right  to  look  to  his  employer 
for  damages  for  such  injuries,  he  knows 
or  ought  to  know  that  no  amount  of 
care  or  diligence  by  his  master  or  em- 
ployer can  by  possibility  prevent  the 
want  of  due  care  and  caution  in  his 
fellow  servants,  although  they  may  have 
been  reasonably  iit  for  the  service  in 
which  they  are  engaged.  It  is  certain- 
ly most  just  and  reasonable  that  conse- 
quences which  the  servant  or  workman 
must  have  foreseen  on  entering  into  an 
employment,  and  which  due  care  on  the 
part  of  the  employer  or  master  could 
in  no  way  prevent,  should  not  be  visited 
on  the  latter."  Snow  v.  Housatonic 
R.  Co.  (1864)  8  Allen,  441,  85  Am.  Dec. 
720. 

"Wlien  the  plaintiff  entered  the  de- 
fendant's service,  he  impliedly  agreed 
to  assume  all  the  obvious  risks  of  the 
business,  including  the  risk  of  injury 
from  the  kind  of  machinery  then  openly 
used.  It  is  not  material  whether  he 
examined  the  machinery  before  making 
his  contract,  or  not.  He  could  look  at 
it  if  he  chose,  or  he  could  say,  'I  do  not 
care  to  examine  it;  I  will  agree  to  work 
in  this  mill,  and  I  am  willing  to  take 
my  risk  in  regard  to  that.'  In  either 
case,  he  would  be  held  to  contract  in 
reference  to  the  arrangement  and  kind 
of  machinery  then  regularly  in  use  by 
M.  &  S.  Vol.  III.— 195. 


his  employer,  so  far  as  these  things  were 
open  and  obvious,  so  that  they  could 
readily  be  ascertained  hy  such  examin- 
ation and  inquiry  as  one  would  be  ex- 
pected to  make  if  he  wished  to  know 
the  nature  and  perils  of  the  service  in 
which  he  was  about  to  engage."  Booney 
V.  Sewell  &  D.  Cordage  Co.  (1894)  161 
Mass.  153,  36  N.  E.  789. 

"One  entering  the  employment  of  an- 
other assumes  the  obvious  risks  aris- 
ing from  the  nature  of  the  employment, 
from  the  manner  in  which  the  business 
is  carried  on,  and  from  the  condition 
of  the  ways,  works,  and  machinery,  if 
he  is  of  sufficient  capacity  to  under- 
stand and  appreciate  them."  Goodes  v. 
Boston  d  A.  B.  Co.  (1894)  162  Mass. 
288,  38  N.  E.  500. 

"Parties  entering  into  a  contract  for 
service  by  one  of  them  make  their  en- 
gagements in  reference  to  the  subject- 
matter  to  which  the  contract  relates, 
and  their  rights  and  liabilities  depend 
upon  the  contract  as  applied  to  the 
subject  with  which  they  are  dealing. 
The  employee  impliedly  agrees  to  as- 
sume all  the  obvious  risks  of  the  busi- 
ness in  which  he  contracts  to  work." 
Muroh  V.  Thomas  Wilson's  Sons  <&  Co. 
(1897)   168  Mass.  408,  47  N.  E.  111. 

"In  accepting  an  employment  the  lat- 
ter [servant]  is  assumed  to  have  notice 
of  all  patent  risks  incident  thereto,  of 
which  he  is  informed,  or  of  which  it 
is  his  duty  to  inform  himself."  Sykes 
V.  Packer  (1882)  99  Pa.  465,  citing 
Whart.  Neg.  §  206. 

"When  a  servant  knows  the  dangers - 
he  has  to  encounter,  and  still  engages 
in  the  service,  he  has  no  ground  for  com- 
plaint if  he  receives  injuries  from  such 
dangers."  Wmkler  v.  St.  Louis  Basket 
d  Box  Co.  (1897)  137  Mo.  394,  38  S. 
W.  922. 

A  servant  who  engages  to  dO  a  par- 
ticular duty  in  a  particular  manner, 
and  has  full  knowledge  of  the  dangers 
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The  considerations  which  have  induced  the  courts  to  entertain  the 
presumption  of  the  servant's  knowledge  of  all  ordinary  risks  are  well 
set  forth  in  the  following  passage: 

"An  employee  will  be  deemed  to  have  assumed  all  the  risks  natur- 
ally and  reasonably  incident  to  his  employment,  and  to  have  notice 
of  all  risks  which,  to  a  person  of  his  experience  and  understanding,, 


incident  to  the  performance  of  the  duty, 
cannot  complain  that  the  thing  he  un- 
dertakes to  do  is  dangerous.  Kuhns 
V.  ^Yisconsin,  I.  &  iV.  R.  Go.  (1887)  70 
Iowa,  561,  31  N.  W.  868. 

An  employee  of  mature  age  is  pre- 
sumed, on  talcing  employment  in  any 
service,  to  possess  knowledge  and  skill 
fitting  him  therefor,  and  to  be  acquaint- 
ed with  the  dangers  attending  such 
service.  Peterson  v.  Tiew  Pittsburg 
Coal  dc  Coke  Co.  (1898)  149  Ind.  260, 
63  Am.  St.  Rep.  289,  49  N.  B.  8. 

A  servant  is  understood  to  assume 
the  ordinary  risks  incident  to  the  par- 
ticular service  in  which  he  voluntarily 
engages,  to  the  extent  those  risks  are 
known  to  him  at  the  time  of  his  em- 
ployment, or  should  be  readily  discern- 
ible to  a  person  of  his  age  and  capacity 
in  the  exercise  of  ordinary  care  and 
prudence."  Stager  v.  Troy  Laundry 
Co.  (1901)  38  Or.  4B0,  53  L.R.A.  459, 
63  Pae.  645. 

In  the  leading  case  of  Priestly  v. 
Foiol&r  (1837)  3  Mees.  &  W.  1,  Murph. 
&  H.  305,  1  Jur.  987,  19  Eng.  Rul.  Cas. 
102,  Lord  Abinger,  during  the  argu- 
ment, distinguished  between  the  case 
of  a  passenger  on  a  stagecoach  who  had 
no  means  of  knowing  how  the  coach  was 
constructed  or  loaded,  and  the  case  of 
the  regular  driver  of  a.  van,  who  was 
on  his  master's  premises  and  had  the 
means  of  knowledge. 

Compare  also  the  following  state- 
ments: The  servant  assumes  "the  ordi- 
nary risks  and  perils  incident  to  the 
employment  which  the  servant  can  fore- 
see, or  shun,  or  avoid,  or  guard  against 
by  prudence,  skill,  and  forecast" 
(Cooper  v.  Pittsbv/rgh,  C.  dc  St.  L.  R. 
Co.  [1884]  24  W.  Va.  37);  all  risks 
naturally  and  reasonably  incident  to 
the  service  in  which  he  embarks,  so  far 
as  the  hazards  of  the  service  are  obvious 
and  within  the  apprehension  of  a  per- 
son of  his  experience  and  understanding 
(Jenney  Electric  Light  &  P.  Co.  v. 
Murphy  [1888]  115  Ind.  566,  18 
N.   E.    30) ;    the   risk   of   injury   from 


all  the  ordinary  dangers  incident 
to  the  employment,  of  which  he  had 
notice  before  voluntarily  exposing  him- 
self (Paland  v.  Chicago,  St.  L.  d  N. 
0.  R.  Co.  [1892]  44  La.  Ann.  1003,  11 
So.  707)  ;  "all  the  usual,  known  dangers, 
incident  to  the  employment"  (Herdman- 
Barrison  Milling  Co.  v.  Spehr  [1893] 
145  111.  329,  33  N.  E.  944)  ;  the  dangers- 
which  naturally  arise  from  the  nature 
of  the  work  to  be  performed,  whether 
visible  or  invisible,  known  or  unknown 
(Linton  Coal  d  Min.  Go.  v.  Persons 
[1895]  15  Ind.  App.  69,  43  N.  E.  651)  ; 
"all  the  open  and  visible  risks  incident, 
to  the  employment  in  which  he  engages" 
(Hall  V.  Chicago,  B.  d  N.  R.  Co.  [1891] 
46  Minn.  439,  49  N.  W.  239)  ;  "ordinary 
and  apparent"  risks  (Coolbroth  v. 
Maine   C.  R.  Go.    [1885]    77   Me.   165). 

The  possibility  of  a  fellow  servant's- 
being  negligent  was  spoken  of  as  a 
hazard  well  known  to  the  plaintiff  in 
International  d  0.  N.  R.  Co.  v.  Tarver 
(1888)  72  Tex.  308,  11  S.  W.  1043. 

Other  cases  in  which  language  is  used 
which  brings  out  the  constant  logical 
association  between  the  notions  of  the 
ordinary  quality  of  risks  and  the  serv- 
ant's comprehension  thereof  are  the 
following:  Day  v.  Toledo,  0.  8.  d  D. 
R.  Go.  (1880)  42  Mich.  523,  4  N.  W. 
203 ;  Hathaway  v.  Michigan  C.  R.  Co. 
(1883)  51  Mich.  253,  47  Am.  Rep.  569, 
16  N.  W.  634;  Kuhns  v.  Wisconsin,  I. 
d  N.  R.  Go.  (1887)  70  Iowa,  561,  31 
N.  W.  868 ;  Doyle  v.  St.  Paul,  M.  d  M. 
R.  Co.  (1889)  42  Minn.  79,  43  N.  W. 
783 ;  Northern  0.  R.  Go.  v.  Busson 
(1882)  101  Pa.  1,  47  Am.  Rep.  690; 
Texas  d  P.  R.  Co.  v.  Minnick  (1894) 
10  C.  C.  A.  1,  23  U.  S.  App.  310,  61 
Fed.  635;  Coolbroth  v.  Maine  O.  R.  Co.. 
(1885)  77  Me.  165;  Foster  v.  Kansas 
Salt  Go.  (1899)  60  Kan.  859,  57  Pac. 
961;  Gibson  v.  Oregon  Short  Line  R. 
Co.  (1893)  23  Or.  493,  32  Pac.  295. 
See  also  the  cases  cited  in  §  1174,  ^ost,. 
as  to  the  assumption  of  the  risks  of 
unusually  dangerous  employments.  The 
rationale   of   these   rulings   is    in   part. 
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are,  or  ought  to  be,  open  and  obvious.  This  is  a  reasonable  rule,  for, 
when  a  man  seeks  employment  in  any  particular  department,  of 
either  industrial  or  intellectual  activity,  he  thereby  represents  him- 
self to  be  qualified  by  the  necessary  experience  or  learning,  as  the 
case  may  be,  for  the  performance  of  the  duties  vsrhich  he  proposes  to 
assume ;  and  such  experience  or  learning  necessarily  brings  a  knowl- 
edge of  the  ordinary  risks  of  the  employment."  ' 

h.  Presumption  that  a  servant  agrees  to  undertake  ordinary  rishs. 
— It  has  frequently  been  declared  that  the  consideration  of  the  serv- 
ant's implied  contract  to  assume  the  ordinary  risks  of  his  employ- 
ment is  the  stipulated  compensation  for  his  services,  and  that  the 
amount  of  that  compensation  is  adjusted  with  reference  to  the  char- 
acter of  those  risks.*     Obviously,  however,  this  theory  is  borne  out 

that  such  risks  are  an  obvious  incident  employee  in  a  sawmill  who  applies  to 

of  the  work  to  be  done.  be  retained  as  an  oiler  some  time  after 

In  Louisville,  N.  A.   &   0.  B.  Co.  v.  he  has  been  employed  as  such  does  not 

Frawley    (1886)    110  Ind.  18,   9  N.  E.  thereby  represent  himself  as  competent 

594,  is  was  remarked  that  the  rule  by  for  the  position  and  assume  all  its  risks, 

which  a  servant  assumes  the  usual  risks  where  his   request  has  no  influence  on 

of  the  service  is  "especially"  applicable  the     employer's     action.       Quinard     v. 

to  all  those  risks  which  require  only  the  Knapp-Stout  &  Go.  Co.   (1895)   90  Wis. 

exercise  of  ordinary  observation  to  make  123,  48  Am.  St.  Rep.  901,  62  N.  W.  625. 

them  apparent.  *  "The    presumption    of    law    is    that 

So    also    in    Steinhauser    v.    Spraul  the   risks   are   considered    in   adjusting 

(1895)    127  Mo.  541,  27  L.R.A.  441,  28  the    amount    of    compensation    for    the 

S.  W.  620,  30   S.  W.   102,  it  was  said  services  to  be   rendered."     Cumberland 

that  a   servant  "assumes  the  risks  in-  &  P.  R.  Go.  v.  State  (1875)  44  Md.  283. 

cident  to  such  employment,  and  this  is  "The     servant,     ...     as     between 

especially  true  of  seen  dangers  and  pat-  himself  and  his  master,  is  supposed  to 

ent  defects."    But  the  implied  qualifica-  have  contracted  on  those  terms."    Noyes 

tion,  if  it  was  really  intended  as  such,  v.  Smith  (1856)  28  Vt.  59. 

which  is  indicated  by  the  latter  clauses  Ordinary  risks  "are  supposed  to  enter 

in  these  statements,  is  inconsistent  with  into   the   compensation    to   be    received 

the  cases  already  cited.  by   him   for   liis    services."      Cooper   v. 

3  Wagner  v.   E.   W.   Jayne  ChenUcal  Pittsburgh,  C.  d  St.  L.  R.  Co.    (1884) 

Co.  (1892)  147  Pa.  475,  30  Am.  St.  Rep.  24  W.  Va.  37. 

745,  23  Atl.  772.  "A  servant  has  the  means  of  knowing. 

So,    also,    it    has    been    said    that    a  as  well  as  his  employer,  the  usual  perils 

servant   who   enters   a   certain   employ-  of  the  business,  and  can  exact  a  rate  of 

ment  impliedly  stipulates   that  he   has  compensation    in    reference    to    them." 

the  experience  to  perform  properly  the  Sherman    v.    Rochester    &    S.    R.    Co. 

duties    of    his    position,    and    that    he  (1858)   17  N.  Y.  156. 

knows  at  least  the  obvious  dangers  at-  The   servant   is   paid   "for   the   exact 

tending    the    employment   in   which    he  position   and    hazard   he   assumes,    and 

engages.     Mayes  v.  Chicago,  R.  I.  &  P.  so   he  may   terminate   his   employment 

R.  Go.    (1884)    63  Iowa,  562,  14  N.  W.  when,  from  unforeseen  perils,  he  finds 

340,  19  N.  W.  680.  his  reward  inadequate  or  unsatisfactory. 

Similar  statements  are  found  in  Gulf,  .     .     .     The    employee,    having    knowl- 

C.  &  8.  F.  R.  Go.  V.  Williams    (1888)  edge  of  the  circumstances  and  entering 

72  Tex.  159,  12  S.  W.  172,  and  Brown  his    (i.  e.  the  master's)   service  for  the 

V.   Oregon,  Lumber   Go.    (1893)    24  Or.  stipulated  reward,  cannot  complain  of 

315,  33  Pac.  557.  the    peculiar   taste    and    habits    of   his 

It  has  been  held,   however,   that   an  employer,    nor    sue    him    for    damages 
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only  to  a  very  limited  extent  by  the  actual  facts  of  everyday  life, 
and  for  this  reason  it  cannot  be  regarded  as  anything  more  than 

sustained  in  and  resulting  from  that  provide  for  the  servant  a  reasonably 
peculiar  service."  Hayden  v.  Smith-  safe  place  to  work  in,  and  it  is  in  this 
ville  Mfg.  Go.    (1861)    29  Conn.  548.        sense   alone  that  the  duty  thus  stated 

Compensation  is  supposed  to  be  ad-  is  to  be  understood;  otherwise,  it  would 
justed  with  reference  to  the  hazardous  be  inconsistent  with  the  well-established 
nature  of  the  service.  Stager  v.  Troy  rule  of  law  that  a  servant,  upon  enter- 
Laundry  Co.  (1901)  38  Or.  480,  53  ing  the  service  of  his  master,  assumes 
L.R.A.  459,  63  Pac.  645.  all  the  ordinary  risks   incident  to  the 

In  Chicago,  M.  &  St.  P.  B.  Co.  v.  Ross  service,  so  far  as  those  rirks  at  the 
(1884)  112  U.  S.  377,  28  L.  ed.  787,  5  time  of  entering  upon  the  service  are 
Sup.  Ct.  Rep.  184,  Mr.  Justice  Field,  known  !to  him,  or  should  be  readily  dis- 
after  referring  to  the  rule  defining  the  cernible  to  a  person  of  his  age  and 
liability  of  a  master  for  injuries  caused  capacity  in  the  exercise  of  ordinary 
by  his  servants  to  third  persons,  pro-  care,  and  whether  the  business  is  dan- 
ceeded  thus:  "Where  injuries  befall  a  gerous  or  not.  The  law  governing  the 
servant  in  its  employ,  a  different  prin-  relation  of  master  and  servant  assumes 
ciple  applies.  Having  been  engaged  foi  freedom  of  contract  between  them, 
the  performance  of  specified  services,  he  Much  of  the  world's  work  is  dangerous, 
takes  upon  himself  the  ordinary  risks  and  it  could  hardly  be  carried  on  suc- 
incident  thereto.  As  a  consequence,  if  cessfully  unless  those  who  were  em- 
he  suffers  by  exposure  to  them,  he  can-  ployed  in  it  should  be  held  to  assume 
not  recover  compensation  from  his  em-  the  dangers  that  were  incident  to  it, 
ployer.  The  obvious  reason  for  this  or  which  were  known,  or  so  obvious 
exemption  is  that  he  has,  or  in  law  is  that  they  ought  to  be  known,  by  one 
supposed  to  have,  them  in  contempla-  entering  the  employment." 
tion  when  he  engages  in  the  service.  Before  the  abolition  of  slavery  in  the 
and  that  his  compensation  is  arranged  United  States,  the  accepted  rule  was 
accordingly.  He  cannot,  in  reason,  com-  that  a  person  hiring  the  services  of  a 
plain  if  he  suffers  from  a  risk  whicL  slave  was  not  liable  for  an  injury  re- 
he  has  voluntarily  assumed,  and  for  the  suiting  to  such  slave  from  any  of  the 
assumption  of  which  he  is  paid."  usual  hazards   incident  to  the  employ- 

The  following  passage  from  the  re-  ment,  the  reason  assigned  being  that 
cent  decision  in  Bethlehem  Iron  Go.  v.  such  hazards  were  presumed  to  be 
Weiss  (1900)  40  C.  C.  A.  270-274,  100  known  to  the  owner  of  the  slave,  and 
Fed.  45,  may  also  be  advantageously  taken  into  account  when  the  rate  of 
quoted  in  this  connection:  "It  is  the  compensation  was  fixed.  Eeathcock  v. 
-duty  of  the  master,  whether  that  duty  Pennington  (1850)  33  N.  C.  (11  Ired. 
rests  upon  the  terms  of  the  contract  L. )  640;  McDaniel  v.  Emanuel  (1846) 
■of  service,  expressed  or  implied,  or  up-  2  Rich.  L.  455;  Kelly  v.  Wallace  (1856) 
on  the  rules  of  law  governing  the  situa-  6  Pla.  690;  Pensacola  &  O.  R.  Go.  v. 
tion,  to  see  to  it  that  the  servant  is  Nash  (1868)  12  Fla.  497. 
exposed  to  no  extraordinary  risks  which  As  the  English  employers'  liability 
he  could  not  reasonably  anticipate.  In  act  of  1880  and  the  American  statutes 
other  words,  that  there  are  no  risks  modeled  upon  it  (see  chapter  LXXIV., 
attending  the  business  other  than  such  post)  have  put  servants  upon  the  same 
as  usually  attend  business  of  that  gen-  footing  as  strangers  in  actions  for  neg- 
eral  nature,  or,  if  there  are  such  extra-  ligence,  and  no  contract  to  assume  the 
ordinary  risks,  that  they  should  be  ex-  risks  of  a  given  situation  can  be  im- 
plained  to  the  servant,  or  be  known  by  plied  in  the  case  of  any  person  other 
or  be  entirely  obvious  to  him.  The  serv-  than  a  servant,  the  effect  of  those  stat- 
ant  also  has  the  right  to  expect  from  utes  is  to  take  from  the  master  the 
the  master  that  his  fellow  servants  defense  that  all  ordinary  risks  incident 
have  been  selected  with  due  regard  to  to  an  employment  are  assumed  by  the 
their  competency  and  carefulness,  and  servant,  unless  they  are  concealed,  or 
that  they  are  under  such  proper  super-  are  known  to  the  master,  and  not  to  the 
vision  as  the  case  may  require.  In  this  servant.  Thomas  v.  Quartermaine 
sense,  it  is  the  duty  of  the  master  to     ( 1887 )  L.  R.  18  Q.  B.  Div.  685,  58  L.  J. 
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a  convenient  juristic  fiction  propounded  for  the  purpose  of  obtaining 
a  rational  foundation  for  a  doctrine  already  formulated.^ 

An  attempt  has  also  been  made  to  justify  the  doctrine  that  the  serv- 
ant impliedly  agrees  to  assume  the  ordinary  risks  of  his  employment 
by  the  considerations  "that  he  is  as  vpell  able  to  guard  against  them 
as  his  employer ;  and  that  it  is  equally  just  and  reasonable  to  both,  and 
strongly  calculated  to  secure  fidelity  and  prudence  on  the  part  of  the 
servant,  that  he  should  rely  solely  on  the  skill  and  prudence  of  him- 
self and  his  fellow  servants  in  the  business  for  protection  from  in- 
jury." ^  But  the  common  sense  of  the  matter  is  rather  that  v^hich  is 
expressed  in  the  following  passage  of  the  opinion  in  an  oft-cited  case : 

"It  is  assumed  that  the  exemption  operates  as  a  stimulant  to  dili- 
gence and  caution  on  the  part  of  the  servant  for  his  own  safety  as  well 
as  that  of  his  master.  Much  potency  is  ascribed  to  this  assumed  fact 
by  reference  to  those  cases  where  diligence  and  caution  on  the  part  of 
servants  constitute  the  chief  protection  against  accidents.  But  it  may 
be  doubted  whether  the  exemption  has  the  effect  thus  claimed  for  it. 
We  have  never  known  parties  more  willing  to  subject  themselves  to 
dangers  of  life  or  limb  because,  if  losing  the  one  or  suffering  in  the 
other,  damages  could  be  recovered  by  their  representatives  or  them- 
selves for  the  loss  or  injury.  The  dread  of  personal  injury  has  al- 
ways proved  sufficient  to  bring  into  exercise  the  vigilance  and  activity 
of  the  servant."  ' 

1169.  [261]  What  risks  are  deemed  ordinary;  generally. — An 
examination  of  the  language  and  reasoning  of  the  courts  shows  that 
the  question  whether  a  risk  is  or  is  not  an  ordinary  one  may  be  de- 

Q.  B.  N.  S.  340,  35  Week.  Rep.  555,  51  public  policy.    De  Graff  v.  New  York  C. 

J.  P.  516,  57  L.  T.  N.  S.  537,  per  Lord  &  H.  R.  R.  Oo.    (1879)    76  N.  Y.  132. 

Esher.  But  the  more  correct  way  of  stating 

5  The  following  passage  puts  the  case  the  situation  manifestly  is  that  con- 
fer the  theory  much  too  strongly.  "The  siderations  of  public  policy  are  the 
ordinary  risks  of  the  service  in  which  basis  upon  which  the  implication  of 
one  is  engaged  are  usually,  in  fact,  con-  the  contract  depends  and  by  which  it 
sidered  in  making  the  engagement  and  is  justified.  In  Goodes  v.  Boston  &  A. 
adjusting  the  wages.  And  this  may  R.  Go.  (1894)  162  Mass.  288,  38  N.  E. 
with  great  propriety,  be  held  to  be  al-  500,  the  court,  in  reiterating  the  ordi- 
ways  so  in  legal  contemplation."  Chi-  nary  rule,  deemed  it  unnecessary  to  in- 
eago  &  G.  E.  R.  Co.  v.  Harney  (1867)  quire  whether  it  "rests  upon  contract  or 
28  Ind.  28,  92  Am.  Dec.  282.  upon   the    inherent   reasonableness    and 

6  Sherman  v.  Rochester  &  8.  R.  Co.  justice  of  the  rule  itself,  as  applied  to 
(1858)   17  N.  y.  156.  the   relations   of   master   and   servant." 

In   one   case   the   doctrine   as  to   the  ">  Chicago,  U.  &  St.  P.  R.  Co.  v.  Ross 

assumption  of  ordinary  risks  is  spoken  (1884)    112   U.   S.   377,   382,  28  L.  ed. 

of  as  being  founded  either  on  an  implied  787,  789,  5  Sup.  Ct.  Rep.  184. 
agreement    or    upon    considerations    of 
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termined  with  reference  to  either  one  of  two  conceptions  which  are 
logically  distinct. 

According  to  one  of  these,  the  differentiating  test  is  furnished  by 
the  principle  already  adverted  to  in  §  895,  ante,  viz.,  that  every  risk 
which  is  not  caused  by  a  negligent  act  or  omission  on  the  master's  part 
is  assumed  by  the  servant.  An  investigation  conducted  along  the  line 
thus  indicated  obviously  throws  us  back  upon  the  doctrines  examined 
in  the  preceding  chapters.  The  passage  quoted  in  the  subjoined  note 
will  serve  as  sufficient  illustration  of  the  phraseology  used  by  the 
courts  for  the  expression  of  the  principle  that  the  risks  which  an  em- 
ployment still  involves  after  a  master  has  done  everything  that  the 
law  requires  him  to  do  for  the  piirpose  of  securing  the  safety  of  his 
servants  are  presumed  to  be  accepted  by  each  and  all  of  those  servants, 
unless  by  reason  of  their  immature  age  or  their  inexperience  they 
are  incapable  of  appreciating  the  hazards  to  which  they  are  exposed.^ 


1  The  risks  of  employment  assumed 
are  those  which  occur  after  the  master 
has  done  what  the  law  enjoins.  Ben- 
c^ing  V.  Steinroay  &  Sons  (1886)  101  N. 
Y.  547,  5  N.  E.  449. 

"The  law  implies  as  part  of  the  con- 
tract of  service  that  the  servant  agrees 
to  and  does  assume  all  the  ordinary 
risks  of  personal  injury,  without  neg- 
ligence of  his  employer."  Sherman  v. 
Rochester  &  8.  R.  Co.  (1858)  17  N.  Y. 
153,  156. 

"In  all  cases  at  common  law,  a  master 
assumes  the  duty  toward  his  servant 
of  exercising  reasonable  care  and  dili- 
gence to  provide  the  servant  with  a 
reasonably  safe  place  at  which  to  work, 
with  reasonably  safe  machinery,  tools, 
and  implements  to  work  with,  with 
reasonably  safe  materials  to  work  upon, 
and  with  suitable  and  competent  fellow 
servants  to  work  with  him;  and  when 
the  master  has  properly  discharged 
these  duties,  then,  at  common  law,  the 
servant  assumes  al)  the  risks  and  haz- 
ards incident  to  or  attendant  upon  the 
exercise  of  the  particular  employment 
or  the  performance  of  the  particular 
work."  Atchison,  T.  &  8.  F.  R.  Co.  v. 
Moore    (1883)   29  Kan.  632. 

"It  is  well  settled  that  where  one 
enters  into  the  service  of  another  he 
assumes  to  run  all  the  ordinary  risks 
pertaining  to  such  service:  and  his 
means  only  that  he  cannot  recover  for 
any  injury  that  his  employer,  by  the 
exercise  of  ordinary  care  and  prudence. 


could  not  provide  against."  Louisville 
G.  &  L.  R.  Co.  V.  Cavens  (1873)  9  Bush. 
559,  565. 

"A  servant  by  entering  into  his  mas- 
ter's service  assumes  all  the  risks  of 
that  service  which  the  master  cannot 
control."  Oilman  v.  Eastern  R.  Corp. 
(1865)  10  Allen,  233,  87  Am.  Dec.  635, 
quoted  with  approval  in  Caldwell  v. 
Braion    (1866)    53   Pa.   453. 

"Ordinary  risks  are  such  as  remain 
after  the  employer  has  used  all  reason- 
able means  to  prevent  them."  Seley  v. 
Southern  P.  Co.  (1890)  6  Utah,  319,  23 
Pae.  751. 

"It  is  only  such  injuries  as  have 
arisen  after  the  exercise  of  that  dili- 
gence and  care  on  the  part  of  the  mas- 
ter, that  can  properly  be  termed  acci- 
dents or  casualties,  which  the  servant 
has  impliedly  agreed  to  risk  and  for 
which  the  master  is  not  liable."  Noyes 
V.  Smith   (1856)   28  Vt.  59. 

The  risks  which  the  servant  as- 
sumes are  "necessary  risks,  such  as  at- 
tach or  belong  to  the  work,  and  which 
even  the  ordinary  care  of  the  master 
cannot  provide  against."  Balliburton 
V.  Walash  R.  Co.  (1894)  58  Mo.  App. 
27. 

A  risk  becomes  transformed  from 
ordinary  into  extraordinary  whenever 
the  master's  negligence  in  respect  to 
his  duty  as  master  contributes  an  added 
hazard  to  the  situation  in  which  the 
servant  is  placed.  Baer  v.  Baird  Mach. 
Co.    (1911)    84  Conn.  269,  79  Atl.  673. 
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According  to  the  other  conception  the  essential  inquiry  will  simply 
be  whether  or  not  the  risk  can  reasonably  be  said  to  answer  the  de- 
scription of  "ordinary,"  supposing  that  word  to  be  construed  in  its 
familiar,  everyday  sense. ^  Two  separate  ideas,  one  or  other  of  which 
is  more  or  less  prominent  according  to  the  nature  of  the  evidence,  are 
■conveyed  by  this  epithet.    One  is  that  the  occurrence  which  produces 


For  other  cases  in  which  this  mode 
of  expression  is  employed,  see :  Louis- 
mile  &  W.  R.  Co.  V.  Boland  (1892)  96 
Ala.  626,  18  L.R.A.  260,  11  So.  667; 
Little  Rock  d  Ft.  8.  R.  Go.  v.  Duffey 
(1880)  35  Ark.  602;  Illinois  G.  R.  Go. 
V.  Quirk  (1893)  51  111.  App.  607;  Illi- 
nois Hteel  Co.  v.  MoConnell  (1906)  126 
111.  App.  354;  Illinois  Steel  Co.  v.  Bay- 
lor (1906)  12-9  111.  App.  73;  judgment 
affirmed  in  (1907)  226  111.  283,  80  N. 
E.  783;  Eoosier  Stone  Go.  v.  McCain 
(1892)  133  Ind.  231,  31  N.  E.  956; 
Kentucky  Freestone  Go.  v.  McGee 
(1904)  118  Ky.  306,  80  S.  W.  1113; 
Dandie  v.  Southern  P.  R.  Co.  (1890) 
42  La.  Ann.  686,  7  So.  792;  Muirhead 
V.  Hanniial  &  St.  J.  R.  Co.  (1885)  19 
Mo.  App.  634;  Thomas  v.  Missouri  P. 
R.  Co.  (1891)  109  Mo.  187,  211,  18  S. 
W.  980;  Hudson  v.  Ocean  8.  8.  Co. 
(1888)  110  N.  Y.  625,  17  N.  E.  342; 
Feola  V.  Orange  County  Road  Constr. 
Co.  (1908)  129  App.  Drv.  435,  114  N. 
Y.  Supp.  70;  Carlson  v.  Oregon  SJwrt 
Line  d  V.  N.  R.  Co.  (1892)  21  Or.  450, 
28  Pac.  497 ;  Davis  v.  Baltimore  &  0.  R. 
Oo.  (1893)  152  Pa.  314,  25  Atl.  498; 
H.  8.  Hopkins  Bridge  Co.  v.  Burnett 
(1892)  85  Tex.  16,  19  S.  W.  886;  Free- 
man V.  Fuller  (1910)  —  Tex.  Civ.  App. 
— ,  127  S.  W.  1194;  Armstasakas  v.  In- 
ternational Contract  Go.  (1910)  57 
Wash.  453,  107  Pac.  342;  Johnson  v. 
Chesapeake  &  0.  R.  Co.  (1892)  36  W. 
Va.  73,  14  S.  E.  432. 

One  particular  form  of  the  principle 
■deserves  special  notice,  viz.,  that  which 
is  suggested  by  considering  it  in  its 
relation  to  the  doctrine  that  the  servant 
■cannot  recover  for  injuries  due  to  de- 
fective conditions  of  which  the  master 
had  no  constructive  notice.  See  chap- 
ters XLin.,  XLIV.,  am,te.  The  servant  is 
aaid  to  assume  the  risks  of  "latent  de- 
fects," i.  e.,  defects  which  the  master 
■cannot  be  expected  to  discover.  Rich- 
ardson V.  Cooper  (1878)  88  111.  270 
(273). 

The  question  whether  the  breaking  of 
a  ladder,  caused  by  a  cross  piece  there- 


in breaking  because  a  nail  that  fast- 
ened its  left  end  to  the  side  piece  was 
driven  near  a  knot  in  the  side  piece, 
was  one  of  the  ordinary  risks  of  plain- 
tiff's employment,  is  for  the  jury.  Flan- 
igan  v.  Guggenheim  Smelting  Go. 
(1899)    63  N.   J.   L.   647,   44  Atl.   762. 

A  jury  is  properly  instructed  that 
a  railroad  brakeman  assumes  the  risk 
of  a  latent  defect  in  a  coupling  link  not 
discoverable  on  inspection.  Alabama 
O.  S.  R.  Oo.  V.  Carroll  (1898)  28  C. 
C.  A.  207,  52  U.  S.  App.  442,  84  Fed. 
772. 

But  as  a  brakeman  in  taking  service 
assumes  all  the  risks  normally  incident 
to  the  employment,  it  is  a  misdirection 
to  tell  a  jury  that  he  assumes  only  the 
risk  of  such  secret  defects  as  could  not 
be  discovered  by  the  employer  by  ordi- 
nary diligence  and  those  which  were 
open  to  common  observation.  Texas 
Mexican  R.  Go.  v.  King  (1896)  14  Tex. 
Civ.  App.  290,  37  S.  W.  34. 

2  This  term  is  the  one  most  common- 
ly used  to  designate  risks  of  the  class 
now  under  discussion.  The  cases  in 
which  it  is  found  are  so  numerous  that 
it  is  not  worth  while  to  undertake  to 
collect  them.  In  Prather  v.  Richmond 
&  D.  R.  Co.  (1888)  80  Ga.  434,  12  Am. 
St.  Rep.  263,  9  S.  E.  530,  the  defendant 
criticised  the  use  of  the  words  "ordi- 
nary perils,"  in  a  charge,  because  the 
jury  might  infer  from  it  that,  if  acci- 
dents frequently  happened,  they  were 
therefore  ordinary  perils,  and  no  re- 
covery could  be  had  though  the  other 
employees  were  negligent.  But  the 
court  said:  "We  do  not  think  that  any 
such  inference  could  be  drawn  from  the 
langTiage  used.  Taken  in  connection 
with  the  charge  upon  the  question  of 
negligence,  it  is  a  sound  proposition  in 
law.  The  only  adverse  criticism  we  can 
make  upon  the  charge  as  given  is  the 
use  of  the  word  'ordinary.'  Why  con- 
fine it  to  the  word  'ordinary?'  Does 
not  the  employee  assume  the  risk  of  all 
perils  incident  to  his  employment, — nec- 
essary,  ordinary,   and  extraordinary, — 
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the  risk  is  so  regularly  and  normally  incident  to  the  employment  that 
anyone  who  considers  the  matter  at  all  must  see  that  the  liability  to 
be  injured  by  such  an  occurrence  in  an  ever-present  possibility.^  An- 
other is  that  the  risk  is  one  which  must  always  exist  by  reason  of  the 


except  the  negligence  of  the  company, 
its  servants  and  agents?"  (It  should* 
be  remembered,  in  reading  the  extract, 
that  in  Georgia  the  doctrine  of  common 
employment  has  been  abrogated  by  stat- 
ute, so  far  as  railroad  companies  are 
concerned. 

S  A  servant  assumes  the  risk  of  in- 
jury occasioned  by  a  casualty,  the  hap- 
pening of  which  is  to  be  reasonably 
anticipated  as  a  natural  incident  to  and 
consequence  of  the  work  in  which  he  ia 
employed.  'MoUe  v.  Jones  (1897)  103 
Ga.  584,  30  S.  E.  535. 

In  a  leading  case  the  servant  was 
spoken  of  as  assuming  the  "probable 
dangers  attendant  upon  entering  the 
engagement  in  question."  Morgan  v. 
Vale  of  'Neath  R.  Co.  (1864)  5  Best  & 
S.  570. 

The  idea  expressed  in  the  text  obvi- 
ously underlies  the  following  phrases, 
which  have  been  used  in  speaking  of  or- 
dinary risks :  Obviously  incident  to  the 
work  (Winkler  v.  St.  Louis  Basket  £ 
Box  Go.  [1896]  137  Mo.  394,  38  S.  W. 
921)  ;  ordinary  incident  as  a  matter  of 
common  knowledge  (Bannigan  v.  Le- 
Ugh  d  E.  B.  Co.  [1898]  157  N.  Y.  244, 
51  N.  E.  992)  ;  belonging  to  the  work 
itself  or  to  the  service  in  which  the 
servant  engages  (Perry  v.  Marsh 
[1854]  25  Ala.  659);  ordinarily  inci- 
dent to  the  employment  (Consolidated 
Coal  Co.  v.  Eaenni  [1893]  146  111.  614, 
35  N.  E.  162;  Little  Rock  &  Ft.  8.  R. 
Co.  V.  Duffey  [1880]  35  Ark.  602;  Texas 

6  P.  R.  Co.  V.  Minnick  [1893]  6  C.  C. 
A.  387,  13  U.  S.  App.  520,  57  Fed.  362; 
Riley  v.  West  Virginia  C.  &  P.  R.  Go. 
[1885]  27  W.  Va.  146;  Gaffney  v.  New 
York  &  N.  E.  R.  Co.  [1887]  15  R.  I.  456, 

7  Atl.  284;  Galveston,  H.  d  8.  A.  R. 
Co.  V.  Garrett  [1889]  73  Tex.  262,  15 
Am.  St.  Rep.  781,  13  S.  W.  62)  ;  inci- 
dent to  the  service,  work,  business,  or 
employment  (Noyes  v.  Smith  [1856] 
28  Vt.  59;  Tuttle  v.  Detroit,  G.  H.  d 
M.  R.  Co.  [1886]  122  U.  S.  195,  30  L. 
ed.  1114,  7  Sup.  Ct.  Rep.  1166;  Davis 
V.  Baltimore  &  0.  R.  Co.  [1893]  152 
Pa.  314,  25  Atl.  498;  Quinn  v.  Johnson 
Forge  Co.  [1892]  9  Houst.  338,  32  Atl. 
858;  Trihay  v.  Brooklyn  Lead  Min.  Co. 


[1886]  4  Utah,  468,  11  Pac.  612;  Stein- 
hauser  v.  Spraul  [1895]  127  Mo.  541, 
27  L.R.A.  441,  28  S.  W.  620,  30  S.  W. 
102);  common  occurrence  (Doyle  v.  St.. 
Paul,  M.  d  M.  R.  Co.  [1889]  42  Minn. 
79,  43  N.  W.  787);  common  incident 
(Davis  V.  Baltimore  d  0.  R.  Co.  [1893] 
152  Pa.  314,  25  Atl.  498)  ;  usually  inci- 
dent to  the  employment  (Texas  &  P.  R, 
Co.  V.  Archihald  [1898]  170  U.  S.  665, 
42  L.  ed.  1188,  18  Sup.  Ct.  Rep.  777); 
usual  (Davidson  v.  Cornell  [1892]  132 
N.  Y.  234,  30  N.  E.  573;  Blanton  v. 
Dold  [1891]  109  Mo.  75,  18  S.  W. 
1149)  ;  usual  and  ordinary  (Worlds  v> 
Georgia  R.  Co.  [1896]  99  Ga.  283,  25 
S.  E.  646;  Atchison,  T.  d  8.  F.  R.  Go. 
V.  Wagner  [1885]  33  Kan.  666,  7  Pac. 
208)  ;  usual  or  ordinary  (Illvnois  Steel 
Co.  V.  Bwuman  [1899]  178  111.  351,  69 
Am.  St.  Rep.  316,  53  N.  E.  107);  nat- 
urally incident  to  the  employment 
(Morgan  v.  Vale  of  Neath  R.  Co.  [1864} 
5  Best  &  S.  570,  33  L.  J.  Q.  B.  N.  S. 
260;  Uren  v.  Golden  Tunnel  Min.  Co. 
[1901]  24  Wash.  261,  64  Pac.  174,  21 
Mor.  Min.  Rep.  243 )  ;  natural  and  ordi- 
nary (Landgraf  v.  Euh  [1900]  188  111. 
484,  59  N.  E.  501 ;  Eowd  v.  Mississippi 
C.  R.  Co.  [1874]  50  Miss.  178 )  ;  natural 
or  ordinary  (Schwandner  v.  Birge 
[1884]  33  Hun,  186);  natural  (Mor- 
e/an V.  Vale  of  Neath  R.  Co.  [1864]  5 
Best.  &  S.  570,  33  L.  J.  Q.  B.  N.  S.  260; 
Cumberland  d  P.  R.  Go.  v.  State  [1875] 
44  Md.  283;  Couch  v.  Charlotte,  G.  d 
A.  R.  Co.  [1884]  22  S.  C.  557;  Gulf,  C. 
d  8.  F.  R.  Go.  V.  Silliphant  [1888]  70 
Tex.  623,  8  S.  W.  673 )  ;  accompanying 
or  arising  from  the  natural  or  usual 
method  of  conducting  the  particular 
business  (Strager  v.  Troy  Lwundry  Go. 
[1901]  38  Or.  480,  53  L.R.A.  459,  63 
Pac.  645)  ;  naturally  and  reasonably  in- 
cident to  the  service  (Jenney  Electric 
Light  d  P.  Go.  V.  Murphy  [3  888]  115 
Ind.  566,  18  N.  E.  30;  Philadelphia,  W. 
d  B.  R.  Co.  V.  Keenan  [1883]  103  Pa. 
124;  Rummell  v.  Dilworth  [1885]  111 
Pa.  343,  2  Atl.  355;  Wagner  v.  E.  W. 
Jayne  Chemical  Co.  [1892]  147  Pa.  475, 
30  Am.  St.  Rep.  745,  23  Atl.  772). 

The  use  of  the  word  "naturally"   in 
charging   the   jury   that   a   servant   as- 
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inherent  and  unavoidable  characteristics  of  the  operations  which  the 
servant  is  required  to  perform.*  In  some  statements  these  two  ideas 
are  combined.^  The  second  of  these  ideas  clearly  carries  us  very  near 
to  the  conception  that  the  risks  which  are  assumed  are  those  which 
cannot  be  obviated  by  the  exercise  of  due  care  on  the  master's  part. 

In  a  strictly  logical  sense  it  is  manifest  that,  as  the  proposition  that 
the  master  was  not  in  fault  in  permitting  the  existence  of  a  given  risk 
is  directly  and  necessarily  implied  in  the  proposition  that  the  risk 
was  an  ordinary  one,  the  situations  covered  and  defined  by  these  two 
conceptions  must  be  identical.  But  the  present  writer  is  strongly  of 
the  opinion  that,  in  practical  litigation,  the  method  of  inquiry  which 
will  produce  the  most  equitable  and  satisfactory  results  is  that  which 
fixes  the  attention  first  of  all  upon  the  question  of  the  defendant's  neg- 
ligence. 

It  is  impossible  to  make  any  extensive  study  of  the  cases  without 
coming  to  the  conclusion  that  the  application  of  the  test  supplied  by 

sumes  all  risks  ordinarily  or  naturally  such  as  would  be  likely  to  occur  in  the 

incident  to  his  employment  is  not  ob-  business   of  railroading,  which  may  be 

jectionable.     Missouri,  K.  &  T.  R.  Co.  reasonably  anticipated  by  those  engaged 

V.  St.  Glair    (1899)    21  Tex.  Civ.  App.  in  the   business   of   handling   the   cars. 

345,   51    S.  W.   666.  Texas  &  P.  R.  Go.  v.  Rhodes   (1895)   18 

That  a  hazard  is  not  necessarily  taken  C.  C.  A.  9,  30  U.  S.  App.  561,  71  Ped. 

out  of  the  category  of  those  which  are  145. 

assumed,  merely  for  the  reason  that  it  *  In  this  point  of  view  ordinary  risks 
is  "unusual"  in  the  sense  of  being  in-  have  been  described  by  one  of  the  fol- 
frequent,  see  Jacksorwille,  T.  d  K.  W.  lowing  epithets:  Necessary  {Sommers 
R.  Co.  V.  Galvin  (1892)  29  Pla.  636,  16  v.  Carbon  Hill  Goal  Co.  [1898]  91  Ped. 
L.R.A.  337,  11  So.  231,  where  it  was  337);  necessarily  incident  to  the  em- 
held  that  a  brakeman  was  held  to  as-  ployment  or  business  {Boyd  v.  Harris 
sume  the  risk  of  injury  from  iron  or  [1896]  176  Pa.  484,  35  Atl.  222;  Louis- 
lumher  projecting  over  the  end  of  a  car.  ville  &  N.  R.  Co.  v.  Bolaiid   [1892]   96 

In  an  action  for  injuries  received  by  Ala.   626,   18   L.E.A.   260,    11   So.   667; 

a  brakeman  while  coupling  cars  owing  Louisville  &  N.  R.  Co.  v.  Gower  [1887] 

to  a  sinking  of  the  drawhead  alleged  to  85  Tenn.  465,  3  S.  W.  824)  ;  necessarily 

be  the  result  of  a  defect  in  the  carrier  attendant  upon  the  conduct  of  the  busi- 

iron,    it   is   error   to   refuse   to   impart  ness   (Dowell  v.  Burlington,  0.  R.  <£  N. 

greater   explicitness    to    an    instruction  R.  Go.   [1883]   62  Iowa,  629,  17  N.  W. 

which  merely  tells  the  jury  in  general  901 )  ;     inseparable    from    the    business 

terms  that  the  employer  is  bound  to  use  {Broum  v.  GMeago,  R.  I.  &  P.  R.  Co. 

ordinary  care  in  furnishing  reasonably  [1886]    69   Iowa,    161,    28   N.   W.   487; 

safe   appliances,   by   the   addition   of   a  Dowell  v.  Burlington,  G.  R.  &  N.  R.  Go. 

charge  to  the  effect  that,  in  determining  [1883]    62   Iowa,  629,   17   N.   W.   901). 

whether  the  defendant  company  is  lia-  5  As  where  the  courts  speak  of  neces- 

ble  or  not,  they  may  consider  whether  aary  and  usual  risks    (Strahlendorf  v. 

or  not  it  was  a  usual  thing  for  the  de-  Rosenthal  [1872]  30  Wis.  674;  Schulta 

fendant  to  have   on  its  line  ears  with  v.  Chicago  £  N.  W.  R.  Go.   [1878]   44 

different     heights     of     drawbars,     and  Wis.   638 )  ;    or   natural   and   necessary 

whether    or   not   those   engaged    in   the  hazards    {Harding  v.  Railway  Transfer 

transportation   and   inspection   of  cars,  (7o.  [1900]  80  Minn.  504,  83  N.  W.  395). 

in   the   exercise   of   reasonable   care   on  As  a  servant  assumes  the  risks  which 

their  part,  would  consider  such  defects  commonly  attend  the  employment,  it  is 

as  may  be  shown  by  the  evidence  to  be  error  to  charge  that  he  assumes  only 
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the  second  conception  not  infrequently  results  in  the  formation  of  a 
sort  of  vicious  circle,  in  which  the  essential  question  whether  there 
was  culpability  on  the  master's  part  is  apt  to  be  lost  sight  of  or  ob- 
scured to  the  servant's  disadvantage. 

The  question  whether  a  risk  is  ordinary,  being  one  of  fact,  is  pri- 
marily for  the  jury.®  But  the  risk  may  be  declared  by  the  court  to  be 
an  ordinary  one  whenever  it  is  of  opinion  that  there  is  no  sufficient 
■evidence  to  warrant  the  opposite  conclusion.''  Cases  illustrating  both 
these  situations  will  be  found  cited  in  the  notes  to  the  ensuing  sec- 
tions. 

1170.  [262]  Eisks  caused  by  the  acts  of  fellow  servants. — In  the 
earliest  case  in  which  the  doctrine  as  to  ordinary  risks  was  laid  down, 
the  injury  was  caused  by  the  negligence  of  a  fellow  servant.*  The 
cases  dealing  with  this  aspect  of  the  doctrine  are  reviewed  at  length 
in  the  second  volume  of  this  treatise,  and  need  not  be  further  dis- 
cussed in  this  place. 

1171.  [263]  Risks  arising  from  the  character  of  the  instrumen- 
talities used. —  The  recognition  of  the  right  of  an  employer  to  carry 
on  his  business  in  his  own  way,  and  to  adopt  any  pattern  or  descrip- 
tion of  instrumentalities  which  he  may  prefer  (see  chapter  xxxviii., 
ante),  involves  the  consequence  that  any  risk  which  is  due  merely  to 
the  character  of  an  instrumentality,  and  not  to  its  abnormal  condition 
or  intrinsically  defective  quality,  is  to  be  deemed  an  ordinary  risk  of 
the  employment.* 

the  risks  which  are  necessarily  inci-  which  are  created  by  the  peculiar  man- 
dent  to  it.  Gulf,  G.  d  S.  F.  R.  Go.  v.  ner  in  which  they  are  constructed,  the 
Kisziah  (1893)  86  Tex.  81,  23  S.  W.  inability  to  maintain  the  action  being 
578,  reversing  (1893)  4  Tex.  Civ.  App.  asserted  whether  the  cars  belong  to  his 
362,  22  S.  W.  110,  26  S.  W.  242;  South-  own  employers  or  to  another  company. 
western  Teleph.  Go.  v.  Woughter  (1892)  Winkler  v.  St.  Louis  Basket  &  Box  Co. 
56  Ark.  206,  19  S.  W.  575.  (1896)   137  Mo.  394,  38  S.  W.  921   (pe- 

6  A    charge    is    erroneous   which   pre-  culiar  l<:ind  of  brake  on  defendant's  own 

eludes  the  jury  from  the  right  to  con-  car)  ;   Hulett  v.  St.  Louis,  K.  G.  &  N. 

sider    whether    the    coupling    of    m.   car  R.  Co.    (1878)    67  Mo.  239    (drawheads 

loaded  in  a  particular  way  came  within  of  different  heights)  ;   Wright  v.  Dela- 

the   ordinary  risks  of  the  employment,  ware  &  E.  Canal  Co.    (1886)    40  Hun, 

Jacksonville,  T.  &  K.  W.  R.  Go.  v.  Gal-  343  (brake  on  foreign  car  was  of  a  com- 

vin   (1892)   29  Fla.  636,  16  L.R.A.  337,  mon    construction'  familiar    to    injured 

11  So   231.  servant)  ;  Thomas  v.  Missouri  P.  R.  Go. 

T  Inland  Steel  Co.  v.  Eastman  (1898)  (1891)   109  Mo.  187,  18  S.  W.  980  (for- 

80  111.  App.  59.  eign  car  with  couplings  of  peculiar  con- 

i  Priestly  v.  Fowler    (1837)    3  Mees.  struction)  ;   Glvicago,  B.  &  Q.  R.  Co.  v. 

6  W.  1,  Murph.  &  H.  305,  1  Jur.  987,  Montgomery    (1884)     15   111.   App.   205 

7  L.   J.   Exch.   N.   S.  42,   19  Eng.   Rul.  (similar  facts) . 

Cas.  102  In  several  cases  the  servant  has  been 

1  (a)  Risks  assumed  on  railways. — A  declared    to    have    no    right    of    action 

railway  servant  who  has  to  couple   or  where  he  is  injured  while  coupling  cars 

otherwise  handle  cars  assumes  any  risks  with    double    deadwoods    or    bumpers. 
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whether  'Hie  cars  belong  to  his  own  em- 
ployers or  to  another  company.  Dysim- 
ger  v.  Cincinnati,  8.  &  M.  R.  Go.  (1892) 
93  Mich.  646,  53  N.  W.  825;  Kohn  v. 
McNulta  (1893)  147  U.  S.  238,  37  L. 
ed.  150,  13  Sup.  Ct.  Rep.  298;  Toledo, 
W.  d  W.  R.  Go.  V.  Black  (1878)  88  111. 
112;  Indianapolis,  B.  tt  IT.  R.  Go.  v. 
Flanigan  (1875)  77  111.  365;  Hatter  y. 
-Illinois  G.  R.  Go.  (1892)  69  Miss.  642, 
13  So.  827;  Ghicago,  B.  &  Q.  R.  Go.  v. 
Gurtis  (1897)  51  Neb.  442,  6C  Am.  St. 
Rep.  436,  71  N.  W.  42;  Norfolk  &  W. 
R.  Go.  V.  Cottrell  (1887)  83  Va.  512,  3 
S.  E.  123.  See  also  §  1313,  note  1, 
subd.  e,  and  §  1315,  note  3,  subd.  d, 
post. 

Brakemen  take  the  risk  of  the  use  by 
their  employers  of  cars  not  equipped 
with  air  brakes,  which  will  necessitate 
their  moving  about  over  the  tops  of 
moving  trains.  Rogers  v.  Louisville  & 
Jf.  R.  Go.  (1898)   88  Fed.  462. 

The  risk  arising  from  the  want  of 
.check  chains  on  cars  is  one  incident  to 
the  employment  of  a  trainman,  and  he 
.is  chargeable  with  its  assumption  where 
he  knows  that  some  of  the  cars  are  not 
^provided  with  them,  and  did  not  notice, 
when  he  took  his  place  on  a  certain  car, 
whether  it  had  or  had  not  check  chains. 
Ladd  V.  Vew  Bedford  R.  Go.  (1876)  119 
Mass.  412,  20  Am.  Rep.  331. 

A  railroad  engineer  who  knows  and 
understands  the  features  and  workings 
-of  the  engines  used  by  the  company,  and 
the  character  and  extent  of  a  watch 
kept  upon  a  wooden  bridge  forming  part 
•of  the  roadbed,  assumes  the  risk  of  in- 
juries due  to  the  burning  of  such  bridge 
hj  fire  set  by  sparks  escaping  from  the 
smokestack  of  one  of  such  engines. 
Texas  £  P.  R.  Go.  v.  Minniok  (1893)  6 
C.  C.  A.  387,  13  U.  S.  App.  520,  57  Fed. 
362  (1894)  10  C.  C.  A.  1,  23  U.  S.  App. 
-310,  61  Fed.  635  (smokestack  was  of  a 
peculiar  design,  rendering  the  escape  of 
sparks  a  common  occurrence ) . 

Another  application  of  the  general 
xule  is  that  the  enhanced  risk  of 
handling  cars  or  engines  of  different 
■construction  is  assumed  by  railway  serv- 
ants, if  such  risk  is  apparent  and  does 
not  require  special  skill  or  knowledge 
to  detect  it.  Peirce  v.  Bane  ( 1897 )  27 
C.  C.  A.  361,  53  U.  S.  App.  297,  80 
Fed.  988  (receiver  of  railway  company 
held  not  to  be  liable  for  an  injury 
■caused  by  the  want  of  a  continuous 
handrail  across  the  rear  end  of  a  switch 
^engine,  although  such  rails  were  proved 


to  be  in  use  on  other  engines  of  that 
kind)  ;  Woodioorth  v.  St.  Paul,  M.  &  M. 
R.  Go.  (1883)  5  McCrary,  574,  18  Fed. 
282;  Simms  v.  South  Carolina  R.  Go. 
(1886)  26  S.  C.  490,  2  S.  B.  486;  Henry 
V.  Bond  (1888)  34  Fed.  101;  Rogers  v. 
Louisville  &  N.  R.  Go.  (1898)  88  Fed. 
462   (cars  not  of  uniform  size). 

In  Louisville  &  N.  R.   Go.  v.  Boland 

(1892)  96  Ala.  626,  18  L.R.A.  260,  11 
So.  667,  it  was  said:  "It  is  a  matter 
of  common  knowledge  that  the  demands 
and  exigencies  of  commerce  require,  in 
the  transportation  of  freight,  that  the 
cars  of  one  company  shall  be  hauled 
over  the  road  of  another,  and  that,  in 
order  to  meet  this  demand,  the  gauge  of 
the  tracks  of  the  great  trunk  lines  has 
been  made  uniform.  .  .  .  The  taste 
and  judgment  of  the  managers  of  rail- 
roads in  selecting  styles  or  patterns  of 
coupling,  it  has  been  said,  have  been  as 
varied  as  the  ingenuity  of  others  in 
their  invention,  and  consequently,  not 
only  do  such  patterns  vary  on  different 
roads,  but  sometimes  on  the  same  road. 
Cars  of  these  different  patterns  carry- 
ing through  freight  so  often  pass  from 
one  road  to  another  that  the  extra  haz- 
ard thereby  occasioned  in  handling  them 
by  employees  ought  to  be  considered, 
and,  we  may  say,  is  one  of  the  risks 
or  dangers  necessarily  incident  to  the 
employment  or  business,  and  which  the 
servant  must  be  deemed  to  have  as- 
sumed at  the  time  of  entering  the  serv- 
ice." 

In  Toledo,  W.  &  W.  R.  Go.  v.  Black 
(1878)  88  111.  112,  it  was  laid  down 
that  the  risk  of  coupling  cars  with 
coupling  bars  of  different  heights  which 
it  is  necessary  to  join  with  crooked 
links  was  assumed  by  brakemen. 

In  Holmes  v.  Southern  P.  Co.  ( 1898 ) 
120  Gal.  357,  52  Pac.  652,  the  court,  in 
holding  that  a  railroad  switchman  as- 
sumes the  risk  of  any  increase  of  dan- 
ger arising  from  the  coupling  of  cars, 
the  drawhead  in  one  of  which  is  1^ 
inches  higher  than  that  in  the  other, 
where  he  is  frequently  required  to 
couple  cars  with  drawheads  of  different 
heights,  said:  "It  is  manifest  that  the 
coupling  could  have  been  safely  made  if 
the  brakeman  had  been  on  the  alert. 
.  .  .  Difference  (in  height)  may  be 
expected,  and  when  due  diligence  is  used 
does  not  materially  increase  the  danger. 

In  Gulf,  W.  T.  &  P.  R.  Go.  v.  AUott 

(1893)  —  Tex.  Civ.  App.  — ,  24  S.  W. 
299,  the  action  failed,  where  there  was 
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1172.  [264]  Risks  created  by  permanent  conditions  incident  to  thfr 
business  as  openly  conducted.— A  doctrine  which,  in  a  logical  point  of 
view,  is  perhaps  only  a  specific  application  of  that  which  is  stated  in 
the  last  section,  but  which  is  often  formulated  as  one  expressive  of  a 
distinct  principle,  is  that  an  employee  assumes,  as  an  incident  of  his 
service,  any  risks  which  arise  from  the  permanent,  visible  conditions 
of  his  master's  plant.^  In  the  last  analysis  this  doctrine  is  obviously- 
referable  either  to  the  principle  that  a  master  has  a  right  to  carry  on. 
his  business  in  his  own  way,  or  to  the  principle  that  it  is  not  negligence- 
to  require  a  servant  to  encounter  perils  which  he  fully  understands.. 
In  most,  if  not  all,  the  cases  cited  below  as  exemplifying  the  sei'vant's- 

only  3  inches  difference  in  the  heights  conduct  in  that  manner,  although  a 
of  the  drawbars,  ajod  this  -was  shown  safer  method  could  have  been  adopted." 
to  be  quite  a  common  difference  not  Chicago  &  A.  R.  Go.  v.  Wild  (1903)  109 
causing  any  extra  hazard.  111.  App.  38. 

(b)  Risks  assumed  in  other  ocoupa-  If  a  servant  chooses  to  work  under 
tions. — An  employee  engaged  in  driving  known  and  obvious  conditions,  he  as- 
piles,  whose  duty  requires  him  to  be  at  sumes  at  common  law  the  risk  thereof., 
the  top  of  the  piles  to  swing  them  into  Ooiidie  v.  Foster  (1909)  202  Mass.  226,. 
position,  assumes  the  risk  of  injury  88  N.  E.  663  ( slippery  floor  in  laundry ) . 
from  the  fall  of  the  driving  hammer  as  If  the  mere  manner  of  doing  the- 
the  machine  is  constructed.  McPhee  work,  which  is  open  and  understood  by 
v.  Scully  (1895)  163  Mass.  216,  39  N.  the  servant,  causes  the  injury,  negli- 
E.  1007.  gence    or    an    assumption    of    the    risk. 

The  risk  caused  by  the  want  of  a  agreed  to  by  accepting  such  employ- 
loose  pulley  for  shifting  the  belt  by  ment  is  the  only  answer  that  the  law 
which  power  is  communicated  to  a  ma-  maliies  to  a  complaint  therefor.  Kame 
chine  is  assumed  by  a  man  who  is  op-  v.  St.  Lowls,  E.  G.  &  G.  R.  Go.  (1905) 
erating  the  machine  and  undertakes  to  112  Mo.  App.  650,  87  S.  W.  571. 
shift  the  belt.  Thompson  v.  Gary  Mfg.  A  charge  is  erroneous  which  excludes. 
Co.  (1901)  62  App.  Div.  279,  70  N.  Y.  or  seems  to  exclude  from  the  risks  as- 
Supp.  1086.  For  other  cases,  see  notes  sumed  by  the  servant  in  entering  the 
to  chapter  xxxviii.  ante.  employ  the  additional  risk,  if  any,  in- 

1  "So  far  as  risks  are  obvious,  pertain-  cident  to  the  known  manner  in  which 
ing  to  the  apparently  permanent  fea-  the  defendant  conducted  its  business, 
tures  of  the  business  as  it  is  openly  eon-  Southern  R.  Co.  v.  Foster  (1911)  111 
ducted,  an  employer  has  a  right  to  be-  Va.  763,  69  S.  E.  972. 
lieve  that  his  employee  agrees  to  as-  When  an  employee  knowing  of  a  par- 
sume  them.  They  are,  therefore,  not  in-  ticular  mode  laid  out  by  the  master  for 
eluded  among  those  to  be  guarded  doing  his  work,  and  of  the  appliance* 
against  in  the  performance  of  his  gen-  furnished  therefor,  enters  the  service 
eral  duty  to  furnish  reasonably  safe  and  continues  in  the  service  of  his  em- 
appointments  for  the  employee,  and  the  ployer,  he  assumes  the  ordinary  risks 
employer  cannot  be  held  guilty  of  neg-  of  such  service,  arising  from  such  mode,- 
ligence  in  failing  to  make  provision  which  he  knows  by  ordinary  observa- 
against  them.''  Murch  v.  Thoinas  Wil-  tion,  and  from  such  appliances,  which 
son's  Sons  &  Co.  (1897)  168  Mass.  408,  are  simple  in  their  construction  and  not. 
47  N.  E.  111.  worn   out,   broken,   or   defective.     Lad- 

"Where  a  business  is  obviously  dan-   mig  y.  Jefferson  Ice  Go.  (1910)  141  Wis. 
gerous,   and  is  conducted  in  a  manner   19],  124  N.  W.  407  (method  of  support- 
which  is  fully  known  to  the  servant  at   ing  scaffold), 
the  outset,  he  assumes  the  risk  of  its 
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assumption  of  tlie  risk  in  question,  one  or  the  other  of  these  two  prin- 
ciples is  explicitly  adverted  to  as  a  ground  of  the  decision.^ 


2  (a)  Risks  assumed  on  railways.- — ^A 
brakeman  assumes  the  risk  arising  from 
the  fact  that  the  curves  in  a  railroad 
yard  are  so  sharp  as  to  allow  drawheads 
to  pass  each  other  when  the  oars  come 
together.  Tuttle  v.  Detroit,  G.  B.  d  M. 
B.  Co.  (1887)  122  U.  S.  189,  30  L.  ed. 
1114,  7  Sup.  Ct.  Eep.  1166. 

A  brakeman  assumes  the  risk  caused 
by  the  want  of  blocking  in  frogs,  where 
that  has  been  their  normal  condition 
on  the  defendant's  line  as  long  as  he 
has  been  in  the  employment.  Southern 
P.  Co.  V.  Seley  (1893)  152  U.  S.  145, 
38  L.  ed.  391,  14  Sup.  Ct.  Kep.  530; 
St.  Louis,  I.  M.  d  8.  R.  Go.  v.  Davis 
(1891)  54  Ark.  389,  26  Am.  St.  Rep.  48, 
15  S.  W.  895  (same  facts) ;  Lake  Shore 
d  M.  8.  R.  Co.  V.  McGormiok  (1881)  74 
Ind.  440;  (in  this  case  one  of  the 
special  findings  of  the  jury  was  that 
the  plaintiff  might  easily  have  ascer- 
tained the  condition  of  the  frogs  if  he 
had  taken  pains  to  inquire  about  it). 

As  it  is  manifest  that  a  split  switch 
cannot  be  blocked  without  destroying 
its  efficiency,  the  risk  arising  from  the 
absence  of  blocking  in  this  case  is  one 
of  those  assumed  by  a  man  who  enters 
the  service  of  a  railroad  company  which, 
to  his  knowledge,  uses  such  switches. 
Gramd  v.  Michigam  C.  B.  Go.  (1890)  83 
Mich.  564,  11  L.E.A.  402,  47  N.  W. 
837. 

A  brakeman  after  three  months  of 
service  assumes  the  risk  of  falling  into 
a  properly  located  cattle  guard  while  he 
is  coupling  cars.  Henderson  v.  Goons 
(1888)   31  111.  App.  75. 

A  brakeman  or  switchman  who  knows 
that  the  culverts  or  ditches  crossing 
the  track  are  without  coverings  assumes 
risk  of  injury  therefrom.  West  v. 
Southern  P.  Co.  (1898)  29  C.  C.  A. 
219,  56  U.  S.  App.  323,  85  Fed.  392; 
De  Forest  v.  Jewett  (1882)  88  N.  Y. 
264. 

An  employee  in  a  railway  yard  as- 
sumes the  risk  of  falling  into  an  un- 
guarded ash  pit  at  night.  Williams  v. 
Louisville  &  N.  R.  Go.  (1901)  111  Ky. 
822,  64  S.  W.  738. 

The  risks  arising  from  the  use  of  a 
ground  switch  are  assumed  by  anyone 
who  enters  the  service  of  a  railway  com- 
pany, in  any  work  connected  with  the 
moving   or  making  up   of   trains   in   a 


yard.  Randall  v.  Baltimore  &  0.  R. 
Go.  (1883)  109  U.  S.  478,  27  L.  ed. 
1003,  3  Sup.  Ct.  Eep.  322. 

A  switchman  assumes  the  risk  of 
coming  in  contact  with  switches  or 
other  structures  near  the  track  when 
boarding  or  riding  on  freight  cars. 
Daoey  v.  New  York,  N.  H.  &  H.  R.  Co. 
(1897)  168  Mass.  479,  47  N.  E.  418; 
Bell  V.  ffero  York,  N.  E.  &  H.  R.  Go. 
(1897)  168  Mass.  443,  47  N.  E.  118; 
Goodes  V.  Boston  &  A.  R.  Co.  (1894) 
162  Mass.  287,  38  N.  E.  500;  Fisk  v. 
Fitohturg  R.  Go.  ( 1893 )  158  Mass.  238, 
33  N.  E.  150. 

The  existence  of  a  "clearing  post" 
between  the  main  and  switch  tracks  of 
a  railroad,  the  office  of  which  is  to  in- 
dicate the  line  beyond  which  standing 
cars  are  to  be  considered  free  from  dan- 
ger of  interference  with  moving  cars  on 
the  main  track,  creates  an  ordinary 
risk.  Scidmore  v.  Milwaukee,  L.  8.  & 
W.  R.  Go.  (1895)  89  Wis.  188,  61  N. 
W.  765. 

A  railroad  company  is  not  liable  for 
injuries  to  an  experienced  brakeman 
who  had  been  employed  on  the  road  for 
a  year,  and  was  generally  familiar  with 
it,  and  who  was  struck  by  a  box  car 
standing  on  a  side  track  used  for  the 
storage  of  cars,  as  he  was  climbing  a 
ladder  of  a  passing  freight  car,  although 
the  distance  between  the  bodies  of  the 
cars  was  less  than  2J  feet,  and  that  be- 
tween their  eaves  less  than  2  feet,  where 
the  accident  occurred  in  the  daytime, 
and  the  cars  did  not  not  differ  in 
width  or  otherwise  from  ordinary  box 
cars.  Vining  v.  New  York  &  N.  E.  R. 
Co.  (1897)  167  Mass.  539,  46  N.  E.  117. 

A  railroad  switchman  cannot  recover 
for  an  injury  caused  by  his  slipping  or 
stumbling  against  the  arm  of  a  guard 
rail  while  uncoupling  cars.  Curtis  v. 
Chicago  &  N.  W.  R.  Go.  (1897)  95  Wis. 
460,  70  N.  W.  665. 

The  risk  arising  from  the  use  of  worn 
rails  for  side  tracks  in  a  railroad  yard 
is  one  of  the  ordinary  risks  of  a  switch- 
man's employment.  Michigan  G.  R.  Go. 
V.  Austin  (1879)  40  Mich.  247,  Mars- 
ton,  J.,  dissenting.  Compare  §  967, 
subd.  d,  ante. 

A  railroad  employee  familiar  with  the 
construction  of  the  roadbed  and  track 
assumes  all  the  risks  arising  from  tha 
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fact  that  the  ballast  slopes  from  the 
middle  of  the  tracks  so  that  no  filling 
is  left  under  the  end  of  the  ties.  Clark 
V.  Missouri  ±\  R.  Go.  (1892)  48  Kan. 
654,  29  Pac.  1138.  Compare  §  968,  subd. 
6,  ante. 

The  risk  of  striking  a  tree  close  to 
a  street  railway  track  is  assumed  by 
an  employee  on  the  cars.  Hall  v.  Wake- 
field &  8.  Street  R.  Co.  (1901)  178 
Mass.  98,  59  N.  E.  668. 

An  engineer  who  is  familiar  with  the 
conditions  assumes  the  risk  incident  to 
walking  alongside  his  engine  upon  a 
trestle  at  a  place  where  there  is  no 
platform.  Chicago  B.  <&  Q.  R.  Co.  v. 
Alend    (1880)    7   111.  App.   130. 

A  station  agent  assumes  the  risk  aris- 
ing from  the  want  of  platform  or  ware- 
house accommodations  at  the  station. 
Chaddick  v.  Lindsay  (1897)  5  Okla. 
616,  49  Pac.  940  (trunk  thrown  on  the 
right  of  way  was  struck  by  an  engine 
and  flung  round  so  as  to  strike  and 
break  a  car  step  on  which  the  agent 
was  standing). 

A  switch  tender  assumes  the  risks  of 
ditches  from  3  to  6  inches  deep  be- 
tween the  ties,  for  the  purpose  of  drain- 
ing the  tracks.  Haggerty  v.  Chicago, 
M.  &  St.  P.  R.  Go.  (1905)  73  C.  C.  A. 
282,  141  Fed.  966. 

A  brakeman  assumes  the  risks  of  dan- 
ger arising  from  the  use  of  a  siding  con- 
structed on  a  steep  grade.  Fletcher  v. 
FreeTnan-Simth  Lumber  Co.  (1911)  98 
Ark.  202,  135  S.  W.  827. 

A  section  hand  assumes  the  risk  of 
unloading  ties  from  moving  cars.  Webb 
V.  Gulf,  C.  &  8.  F.  R.  Co.  ( 1901 )  27  Tex. 
Civ.  App.  75,  65  S.  W.  684. 

A  section  hand  assumes  the  risk  of 
loading  rails  onto  moving  cars.  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  V.  Garr 
(1901)   95  111.  App.  576. 

An  employee  of  a  railroad  assumes 
the  risks  of  working  in  a  yard  with 
many  tracks  lying  close  together,  ilfo- 
bile  &  0.  R.  Go.  v.  Healy  (1903)  109 
111.  App.  531. 

An  experienced  workman  assumes 
the  risk  of  working  on  a  temporary 
track  which  he  knows  cannot  be  made 
safe.  Motorey  v.  Frazier  (1909)  —  Ky. 
— ,  120  S.  W.  289. 

A  street  car  conductor  experienced  on 
other  lines  assumes  the  risks  of  poles 
placed  at  intervals  along  the  track  at 
the  usual  distance  therefrom.  Ladd  v. 
Brockton  Street  R.  Co.  (1902)  180 
Mass.  454,  62  N.  E.  730. 


A  servant  with  full  knowledge  of  the 
situation  assumes  the  risk  of  taking" 
a  position  between  the  wall  of  a  car 
barn  and  the  track.  Laffan  v.  Metro- 
politan Street  R.  Go.  (1905)  108  App. 
Div.  288,  95  N.  Y.  Supp.  705. 

A  switchman  assumes  the  risk  of  the- 
manner  in  which  a  hand  car  is  custo- 
marily placed  on  the  track.     St,  Louis- 
South  Western  R.  Co.  v.  Brisco   (1907) 
42  Tex.  Civ.  App.  321,  100  S.  W.  989. 

The  risk  attendant  upon  the  use  of 
a  scantling  as  a  brake  on  a  hand  car 
is  assumed.     Owens  v.  San  Pedro,  L.  A 
&  S.  L.  R.  Go.   (1907)   32  Utah,  208,  89> 
Pac.  825. 

The  risk  of  running  a  traction  motor 
down  a  grade  of  10  per  cent  is  assumed 
by  a  servant  who  is  a  mature  man, 
and  has  been  thoroughly  instructed  in. 
every  detail.  Clinclt-field  Coal  Co.  v. 
Wheeler  (1908)  108  Va.  448,  62  S.  E. 
269. 

(b)  Risks  assumed  in  other  occupa- 
tions.— Employees  working  in  factories,, 
etc.,  assume  the  risk  of  coming  into  con- 
tact with  uncovered  machinery.  Shaw 
V.  Sheldon  (1886)  103  N.  Y.  667,  9  N. 
E.  183;  Kleinest  v.  Kunhardt  (1893) 
160  Mass.  230,  35  N.  E.  458  (servant 
slipped  on  a,  wet  floor  and  fell  against, 
an  exposed  pulley). 

A  servant  whose  clothing  was  caught 
in  a  rapidly  revolving  shaft  about  3 
feet  above  the  floor  of  a  mill  cannot  re- 
cover where  he  had  repeatedly  passed 
under  it  at  other  times,  as  had  other 
employees,  and  at  the  time  of  the  in- 
jury it  was  no  more  dangerous  than  at 
other  times.  Brown  v.  Tabor  Mill  Go^ 
(1900)    22    Wash.    317,    60    Pac.    1126. 

An  employee  in  a  mill  assumed  the 
risk  of  stepping  into  a  depression  in- 
the  floor,  which  existed  at  the  time  of 
her  employment  and  was  perfectly  visi- 
ble. Eoard  v.  Blackstone  Mfg.  Co^ 
(1900)    177  Mass.  69,  58  N.  B.   180. 

An  employee  engaged  to  assist  in- 
shoveling  coal  under  boilers  and  to  keep 
the  fronts  of  such  boilers  clean  assumed 
the  risk  of  working  upon  the  uneven 
and  ridgy  brick  floor  of  the  boiler  room, 
where  it  was  expected  by  both  employer 
and  employee  to  be  used  until  the  for- 
mer chose  to  replace  it.  Nealand  v. 
Lynn  d  B.  R.  Go.  (1899)  173  Mass.  42, 
53  N.  E.  137. 

A  servant  who  had  been  employed  for 
four  years  in  defendant's  boiler  room, 
and  had  seen  the  construction  of  the 
boilers,    and   understood   their   position 
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with  respect  to  a  bridge  suspended  in 
front  of  them,  cannot  recover  for  injury 
caused  by  his  falling  through  a  space 
between  the  end  of  the  bridge  and  the 
boilers,  while  he  was  making  his  way 
from  the  boilers,  where  he  had  gone  to 
shut  off  escaping  steam  caused  by  an 
explosion.  Rohan  v.  Metropolitan 
Street  R.  Co.  (1901)  59  App.  Div.  250, 
69  N.  Y.  Supp.  570. 

One  who  sustained  personal  injuries 
by  reason  of  a  fall  from  a  running  board 
in  a  mill,  wuile  leaning  forward  to  clean 
a  coupling,  cannot  recover  therefor, 
when  he  had  long  been  familiar  with 
the  position  and  length  of  the  board, 
which  was  not  altered  during  the  time 
of  his  employment.  /'  renoh  v.  Columbia 
Spinning  Co.  (1897)  169  Mass.  531,  48 
N.  E.  269. 

An  employee  who  knows  of  the  exist- 
ence of  a  skylight  in  a  roof  on  which 
he  is  employed,  and  the  danger  of  work- 
ing on  the  same  by  reason  thereof,  as- 
sumes the  risk  of  falling  through  the 
skylight.  Garety  v.  King  (1898)  27 
App.  Div.  114,  50  N.  Y.  Supp.  179. 

An  employee  of  ordinary  intelligence 
who  has  worked  in  a,  plant  for  manu- 
facturing salt,  and  understands  its  plan, 
assumes  the  ordinary  risks  incident  to 
the  service,  where  the  construction  of 
the  plant  is  simple,  and  the  methods 
easily  understood.  Foster  v.  Kansas 
Salt  Co.  (1899)  60  Kan.  859,  57  Pac. 
961. 

An  employee  who  is  familiar  with  the 
means  adopted  by  the  employer  for  the 
safety  of  the  outer  garments  of  em- 
ployees, and  makes  no  complaint  with 
reference  thereto,  assumes  the  risk  of 
the  loss  of  a  garment  incident  to  such 
means.  Cantancarito  v.  Siegel-Cooper 
Co.  (1898)  23  Miso  664,  52  N.  Y.  Supp. 
29  (employer  provided  a  wardrobe 
guarded  by  a  competent  person ) . 

An  employee  using  a  circular  saw  to 
cut  pieces  of  wood  assumes  the  risk  that 
one  of  them  may  be  thrown  back  by 
it  and  strike  him.  Wilson  v.  Steele 
Edge  Stamping  &  Retaining  Co.  (1894) 
163  Mass.  315,  39  N.  E.  1039. 

An  employee  in  a  factory  assumes  the 
risk  of  being  unable  to  get  out  of  the 
windows  in  case  of  fire,  where  they  have 
always  been  screwed  down  in  order  to 
maintain  the  high  temperature  required 
for  the  processes  carried  on.  Huda  v. 
American  Oluoose  Co.  (1897)  154  N. . 
Y.  474,  40  L.R.A.  411,  48  N.  E.  897,  af- 
firming (1896)  12  App.  Div.  624,  42  N. 


Y.  Supp.  1126  (no  violation  of  a  statute 
was  shown  by  the  circumstances 
proved ) . 

An  experienced  employee  twenty- 
seven  years  of  age  who  is  neither  hur- 
ried, coerced,  deceived,  nor  surprised, 
assumes  the  risk  of  working  near  an  un- 
covered pit  by  candle  light.  McAleeruin 
V.  Myriok  ( 1896 )  68  111.  App.  225. 

A  servant  engaged  in  hammering  iron 
bed  rails,  which  causes  splinters  to  fly 
off  in  large  numbers,  assumes  the  risk. 
Wescler  v.  Salislury  (1904)  91  Minn. 
308,  98  N.  W.  95. 

A  mill  employee  assumes  the  risk  of 
the  fall  of  a  pile  of  sacks  of  meal,  piled 
in  the  customary  way.  Arkansas  Cot- 
ton Oil  Co.  V.  Carr  (1909)  89  Ark.  50, 
115  S.  W.  925. 

An  employee  in  a  steel  plant  assumes 
the  risk  of  working  near  pits  into  which 
hot  iron  bars  are  dropped,  where  the 
danger  is  obvious,  and  it  is  impractical 
to  conduct  the  work  otherwise.  Pladg 
V.  Andrews  Steel  Co.  (1910)  141  Ky. 
391,  132  S.  W.  1015. 

A  mature  man,  who  is  a  carpenter  by 
trade,  assumes  the  risk  of  operating  a 
"dolly"  or  timber  carriage  on  a  nar- 
row runway.  Harris  v.  Tremont  Lum- 
ber Co.   (1906)   115  La.  973,  40  So.  374. 

A  servant  assumes  the  risk  of  the 
known  custom  of  the  master  not  to  light 
the  hallways  of  his  mill  after  working 
hours.  Donovan  v,  American  Linen  Co. 
(1901)    180  Mass.  127,  61  N.  E.  808. 

A  lineman  assumes  the  risk  of  the 
company's  method  of  putting  up  tele- 
phone cables,  which  he  fully  compre- 
hends. Bliist  V.  Pacific  Teleph.  Co. 
(1906)  48  Or.  34,  84  Pac.  847. 

A  servant  who  knows  that  there  is 
no  floor  or  scaffolding  on  either  side  of 
the  girder  on  which  he  is  at  work  as- 
sumes the  risks  of  working  without 
such  protection.  Parlett  v.  Dunn 
(1904)  102  Va.  459,  46  S.  E.  467. 

An  employee  of  a  tanning  factory 
who  has  been  in  the  habit  of  standing 
with  one  foot  on  the  edge  of  a  tub 
and  the  other  on  a  trough,  necessitating 
a  straddle  of  4  feet,  6  inches,  from  50 
to  60  times  a  day,  assumes  the  risk  of 
falling  into  the  tub.  Buena  Vista  Ex- 
tract Co.  V.  Hickman  (1908)  108  Va. 
665,  62  S.  E.  804. 

Furnishing  men  engaged  in  sawing 
iron  lugs  on  trolley  poles  a  working 
platform  which  will  bring  the  eyes  be- 
low the  lugs  does  not  render  the  master 
liable  for  injury  to  their  eyes  by  fall- 
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1173.  [265]  Risks  arising  out  of  temporary  conditions  incident  to 
the  use  of  the  instrumentalities. — The  cases  cited  in  the  last  two  sec- 
tions exemplify  the  assumption  of  these  ordinary  risks  which,  in  a 
broad  sense,  may  be  regarded  as  arising  from  the  intrinsic  qualities 
of  the  instrumentalities  or  materials  used  in  the  employer's  business. 
In  the  subjoined  note  are  collected  a  large  number  of  decisions  in- 
tended to  show  the  circumstances  under  which  recovery  has  been  de- 
nied on  the  same  ground  in  the  case  of  risks  resulting  from  the  man- 
ner in  which  the  instrumentalities  are  used.  It  is  sometimes  not  easy 
to  say  whether  a  particular  decision  should  be  classified  under  this 
head  or  under  one  of  those  adverted  to  in  the  preceding  sections.  But 
in  most  instances  there  is  a  well-marked  distinction  between  the  two 
classes  of  risks.  ^ 

ing  iron  dust,  on  the  theory  that  he  did  ship.  It  may  be  fairly  questioned,  how- 
not  furnish  a  safe  working  place,  since  ever,  if  the  application  of  tne  principle 
the  defect,  if  any,  is  perfectly  obvious  relied  upon  would  have  been  justifiable, 
and  assumed  by  the  servant.  Nord-  if,  the  plaintiff  had  not  received  a  special 
Strom  V.  Spokane  <&  I.  E.  R.  Co.  ( 1909 )  warning  as  to  the  properties  of  the  fuel. 
55  Wash.  521,  25  L.R.A.  (N.S.)  364,  For  numerous  other  cases  of  a  similar 
104  Pac.  809.  type  see  §§  966-979,  1145,  note  3,  ante. 

An  employee  in  a  shoe  factory,  en-  ^  (a)  Risks  incurred  by  trainman. — 
gaged  in  running  sheets  of  leather  (Compare  §§  1112,  1113,  1123,  ante). 
through  a  splitting  machine,  assumes  The  risks  incident  to  the  manipulation 
the  risk  of  injury  from  his  hand  being  of  the  coupling  apparatus  of  cars  are 
caught  in  a  iiap  of  the  leather,  where  ordinary  as  respects  a  brakeman. 
the  master's  known  method  of  doing  Oliver  v.  Ohio  River  R.  Co.  (1896)  42 
business  was  to  leave  the  flaps  on  the  W.  Va.  703,  26  S.  E.  444;  Hanniga/n  v. 
leather.  Letanovsky  v.  Friedmwn-Shel-  LeMgh  &  H.  River  R.  Co.  (1898)  157 
by  Shoe  Co.  (1911)  157  Mo.  App.  120,  N.  Y.  244,  51  N".  E.  992,  reversing 
137  S.  W.  321.  (1895)    91   Hun,   300,   36  N.   Y.   Supp. 

In  Murch  v.  Thomas  Wilson's  Sons  &  293  (danger  of  injury  from  the  meeting 
Co.  (1897)  168  Mass.  408,  47  N.  E.  Ill,  of  drawheads)  ;  Mahoning  Ore  &  Steel 
recovery  was  denied  to  a  pilot  who  went  C^o.  v.  Blomfelt  (1908)  91  C.  C.  A.  390, 
to  sleep  in  a  chart  room  without  leaving  163  Fed.  827 ;  Kennedy  v.  Kansas  City, 
the  door  open,  as  he  had  been  warned  ^*-  J-  <^  <^-  B.  R.  Co.  (1905)  190  Mo. 
to  do,  and  was  injured  by  the  fumes  of  424,  89  S.  W.  370;  Brady  v.  Kansas 
a  special  kind  of  fuel  used  in  the  stove.  C^**2/.  ^*-  -^^  <*  <?•  I^-  Co.  (1907)  206  Mo 
The  conduct  of  the  plaintiff,  therefore,  509,  102  S.  W.  978,  105  S.  W.  1195; 
seems  to  have  been  clearly  negligent,  ^'ucker  v.  Northern  P.  Terminal  Co. 
But  the  court  does  not  rely  on  this  pos-  (1902)  41  Or.  82,  68  Pac.  426;  Lyon  v. 
sible  deduction  from  the  evidence,  its  Oharleston  d  W.  C.  R.  Co.  (1907)  77  S. 
conclusions  being  summed  up  as  fol-  C.  328,  58  S.  E.  12 ;  Zahn  v.  Milwaukee 
lows:  "The  chart  room  and  the  stove  <^  ^-  H-  Oo.  (1902)  114  Wis.  38,  89  N. 
by  which  it  was  heated  were  a  part  of   W.  889. 

the  permanent  construction  and  ar-  The  danger  of  injury  from  the  opera- 
rangement  of  the  steamship,  and  in  all  tion  of  trains  over  cattle  guards  is 
their  details  they  were  open  to  the  ob-  one  incident  to  the  service  of  any  serv- 
servation  of  everybody  who  came  upon  ant  who  has  to  couple  cars.  Fuller  v. 
that  part  of  the  ship.  Such  danger  as  Lake  Shore  &  M.  8.  R.  Co.  (1896)  108 
there  was  from  the  use  of  them  to  one  Mich.  690,  66  N.  W.  593. 
who  engaged  to  act  as  pilot  was  an  A  trainband  assumes  the  risk  of  in- 
obvious  risk  of  the  business,  which  was  jury  from  those  jerks  which  are  com- 
covered  by  his  contract  to  serve  on  that    mon    occurrences    in    the    operation    of 
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"trains,  whether  from  the  taking  up  of  A  switchman  assumes  the  risk  of  in- 
the  slack  or  other  causes.  Davis  v.  jury  from  tne  explosion  of  a  load  of 
Baltimore  <&  0.  R.  Co.  ( 1893 )  152  Pa.  nitro-glycerine  which  is  being  transport- 
314,  25  Atl.  498 ;  Central  R.  &  Blcg.  Go.  ed  on  a  foreign  oar.  Foley  v.  Chicago 
V.  Sims  (1888)  80  Ga.  749,  7  S.  E.  176;  <&  N.  W.  R.  Go.  (1880)  48  Mich.  622, 
Shields  v.  Kansas  City  Suhurbam,  Belt  42  Am.  Rep.  481,  12  N.  W.  879. 
R.  Co.  (1901)  87  Mo.  App.  637  (switch-  The  frequent  movement  of  cars  with- 
man  on  top  of  car  was  thrown  off  by  out  any  signal  to  indicate  that  they 
the  jerk  consequent  upon  stopping  them  are  in  motion  is  one  of  the  risks  as- 
to  enable  another  switchman  to  un-  sumed  by  yard  hands.  Crowe  v.  New 
couple  them,  after  he  had  failed  to  do  York  C.  &  H.  R.  R.  Co.  (1893)  70  Hun, 
so  while  they  were  in  motion)  ;  GinciM-  37,  23  N.  Y.  Supp.  1100. 
nati,  N.  0.  &  T.  P.  R.  Go.  v.  Evans  A  brakeman  assumes  the  risk  caused 
(1908)  129  Ky.  152,  110  S.  W.  844;  by  the  piling  of  lumber  at  its  proper 
lllvaois  G.  R.  Go.  v.  Mercer  (1905)  28  and  usual  distance  from  the  track. 
Ky.  L.  Rep.  3,  88  S.  W.  1054;  hovAs-  Gaffney  v.  New  York  d  N.  E.  R.  Go. 
ville  d  N.  R.  Go.  v.  Greenwell  (1910)  —  (1887)  15  R.  I.  456,  7  Atl.  284.  Com- 
Ky.  — ,  125  S.  W.  1054;  Taylor  v.  Roch  pare  the  similar  decisions  cited  in 
Island,  A.  &  L.  R.  Co.  (1908)  121  La.  §  1172,  ante,  as  to  permanent  struc- 
543,  46  So.  621.  tures. 

Or  from  a  stoppage  of  the  cars  not  Trainmen  assume  the  risk  of  injury 
more  sudden  than  ordinarily  occurs,  by  the  trains  coming  into  collision  with 
Puffer  V.  Chicago  G.  W.  R.  Go.  (1896)  animals  trespassing  on  the  road,  wheth- 
'65  Minn.  350,  68  N.  W.  39  (plaintiff  er  there  are  cattle  guards  or  not.  Ward 
stooped  over  from  the  footboard  of  an  v.  Bonner  (1891)  80  Tex.  168,  15  S. 
engine  without  having  hold  of  the  hand-    W.  805. 

rail,  and  was  thrown  off'  by  the  shock ) .  A  switchman  assumes  the  risk  of  the 
A  conductor  assumes  the  risk  of  a  derailing  of  a  train  from  a  horse  un- 
jerk  in  the  cars,  caused  by  a  sudden  expeetedly  straying  upon  the  railroad 
■stop  to  prevent  a  collision.  Cheek  v.  track.  Bowes  v.  Hopkins  (1898)  28 
Seaboard  Air  Line  R.  Co.  (1908)  81  S.  C.  C.  A.  524,  56  U.  S.  App.  217,  84  Fed. 
■C.  348,  62  S.  E.  402.  767. 

Nor  can  he  recover  where  a  piece  of  A  locomotive  fireman  assumes  the 
ore  with  which  a  car  is  loaded  turns  risk  of  being  overcome  by  the  heat 
under  his  foot,  and  precipitates  him  to  while  in  a  position  over  the  boiler  which 
the  ground  [East  Tennessee,  V.  &  Q.  he  is  obliged  to  assume  when  oiling  the 
R.  Co.  V.  Suddeth  [1890]  86  Ga.  388,  12  machinery  by  hand,  while  the  automatic 
S.  E.  682 )  ;  nor  where  he  is  thrown ,  lubricator  is  in  a  defective  condition, 
■down  by  treading  on  an  unusually  Stockwell  v.  Chicago  &  N.  W.  R.  Go. 
large  clinker  which  has  dropped  on  the  (1898)  106  Iowa,  63,  75  N.  W.  665. 
-track  (Lee  v.  Central  R.  &  Bkg.  Co.  A  brakeman  assumes  the  risk  of 
[1890]  86  Ga.  231,  12  S.  E.  307);  boarding  a  locomotive  while  it  is  mov- 
nor  where  his  foot  is  caught  by  the  ing.  Creola  Lumber  Co.  y.  Mills  (1906) 
■brake  beam  of  a  car  at  a  place  where  149  Ala.  474,  42  So.  1019. 
there  are  cinders  on  the  track  which  An  employee  on  a  repair  train  as- 
do  not  extend  above  the  tops  of  the  sumes  the  risk  in  getting  on  and  off  his 
rails,  while  he  is  attempting  to  make  train  at  places  other  than  the  regular 
a  coupling  { Houston  &  T.  C.  R.  Go.  v.  stopping  place.  Peterson  v.  Philadel- 
Smith  [1896]  —  Tex.  Civ.  App.  — ,  38  phia,  B.  &  W.  R.  Co.  (1907)  217  Pa. 
S.    W.    51,    writ    of    error    denied    in    401,  66  Atl.  660. 

[1896]  90  Tex.  123,  38  S.  W.  985)  ;  nor  A  brakeman  assumes  the  risk  of  fall- 
where  the  lubricator  glass  broke  [St.  ing  between  cars  while  switching.  In- 
Louis,  I.  M.  &  S.  R.  Co.  v.  Wells  [1910]  ternational  &  O.  N.  R.  Co.  v.  Temple 
m  Ark.  153,  124  S.  W.  524).  (1910)  —  Tex.  Civ.  App.  — ,  130  S.  W. 

A  switchman  assumes  the  risk  of  at-  850;  Freeman  v.  Irving  (1911)  —  Tex. 
tempting  to  pass  from  his  switch  on  to  Civ.  App.  — ,  136  S.  W.  810. 
a  track  on  which  an  engine  is  slowly  A  fireman  who  knew  that  on  his  run 
following  cars  which  he  has  switched,  the  engine,  owing  to  the  want  of  a  turn- 
Dering  v.  New  York  O.  &  E.  R.  R.  Co.  table,  was  run  backwards  when  the 
(1893)  50  N.  Y.  S.  R.  832,  22  N.  Y.  train  was  traveling  in  a  certain  direc- 
•Supp.  344.  tion,  cannot  recover  for  an  injury  caused 
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by  the  derailment  of  the  engine  due  to 
the  fact  that  it  was  reversed.  Kuhns 
V.  Wisconsin,  I.  &  N.  R.  Oo.  (1887)  70 
Iowa,  561,  31  N.  W.  868. 

Whether  an  accident  occasioned  by  a 
switch  being  misplaced,  whereby  a  train 
is  run  upon  a  side  track  and  against 
cars  standing  there,  is  not  within  the 
risks  assumed  by  an  engineer  in  enter- 
ing into  the  employment  of  the  company 
to  run  its  engines,  was  queried  in  one 
case,  but  not  determined.  Lyon  v.  De- 
troit, L.  <&  L.  M.  B.  Co.  (1875)  31  Mich. 
429. 

A  motorman  who  took  a  car  from  the 
barn,  by  the  direction  of  the  despatcher, 
eastward  on  the  west-bound  track,  as- 
sumed the  risk  of  the  possible,  although 
infrequent,  return  of  a  car  on  that  track 
for  repairs,  when  the  motorman  was  ex- 
perienced, knew  the  general  rule  of  all 
railroads  that  cars  should  proceed  on 
the  right-hand  track,  and  knew  that  it 
was  possible  that  he  might  meet  a  re- 
turning car  or  wagons.  Savage  v.  Nas- 
sau Electric  R.  Co.  (1899)  42  App.  Div. 
241,  59  N.  Y.  Supp.  225. 

A  conductor  on  an  open  street  car 
assumes,  as  part  of  the  risk  of  the  em- 
ployment, any  enhancement  of  the  dan- 
ger from  the  presence  of  a  passenger 
on  the  running  board  along  the  side 
of  the  car.  Hall  y.  Wakefield  &  8. 
Street  R.  Co.  (1901)  178  Mass.  98,  59 
N.  E.  668.  The  court  declined  to  make 
any  distinction  because  of  the  fact  that 
the  passenger  in  question  was  a  super- 
intendent, who  was  not  obliged  to  be  on 
the  board,  as  there  was  room  on  the 
seats. 

Employees  operating  trains  assume 
the  risks  which  inclement  weather  con- 
ditions add  to  their  employment.  Mar- 
tin V.  Chicago,  R.  I.  £  P.  R.  Co.  (1901) 
—  Iowa,  — ,  87  N.  W.  654. 

Hence  no  action  can  be  maintained 
by  a  trainman  who  has  been  injured  by 
the  accumulation  of  ice  or  snow  on  the 
brake  of  a  car  otherwise  in  good  order, 
after  it  leaves  a  yard.  {Banrahan  v. 
Brooklyn  Elev.  R.  Co.  [1897]  17  App. 
Div.  588,  45  N.  C.  Supp.  474);  nor  by 
one  who  has  been  injured  by  the  ac- 
cumulation of  ice  on  the  edge  of  a  car 
where  he  was  obliged  to  stand  to  work 
the  brake  {O'Bannon  v.  Louisville  &  N. 
R.  Co.  [1888]  9  Ky.  L.  Eep.  706,  6  S. 
W.  434). 

They  also  assume  such  risks  as  are 
usually  and  customarily  incident  to  the 
falling  of  snow  and  forming  of  ice  on 


and  removal  of  the  same  from  the- 
tracks  and  places  where  employees  are 
required  to  work,  if  such  removal  i& 
made  in  a  proper  and  reasonable  man- 
ner. Lawson  v.  Truesdale  (1895)  6ft 
Minn.  410,  62  N.  W.  546  (switchman 
slipped  while  he  was  mounting  a  car)  ; 
Fay  V.  Cliicaigo,  St.  P.  M.  &  0.  k.  Oo. 
(1898)  72  Minn.  192,  75  N.  W.  15  (sim- 
ilar facts)  ;  Piquegno  v.  Chicago  &  O. 
T.  R.  Co.  (1883)  52  Mich.  40,  50  Am. 
Eep.  243,  17  N.  W.  232  (similar  acci- 
dent to  brakeman ) . 

So,  it  was  held  that  the  conditions, 
caused  by  the  removal  of  snow  from  a 
track  in  the  usual  manner  by  means 
of  a  snow  plough  create  risks  which  are 
presumed  to  be  contemplated  by  them 
when  they  accept  employment  in  winter. 
They  cannot  recover,  therefore,  for  in- 
juries due  to  their  being  swept  off  of 
an  engine  by  a  snowbank  formed  beside 
the  track  by  the  operation  of  clearing 
the  track.  Dowell  v.  BurUngton,  0.  R^ 
&  N.  R.  Co.  (1883)  62  Iowa,  629,  17 
N.  W.  901;  Brovm  v.  Chicago,  R.  I.  & 
P.  R.  Co.  (1884)  64  Iowa,  652,  21  N. 
W.  193. 

(b)  Risks  incurred  by  trackmen.^- 
( Compare  §§  1112,  1113,  1124-1126, 
ante.)  A  servant  engaged  in  keeping  a 
railway  track  in  proper  condition  as- 
sumes the  risk  of  the  passage  of  traina 
at  any  time  without  being  specially 
warned  as  to  their  approach.  This  rule 
has  been  applied  in  the  case  of  section 
men.  Chicago,  B.  &  Q.  R.  Co.  v.  Soder- 
berg  (1897)  50  Neb.  674,  70  N.  W.  230; 
Brunell  v.  Southern  P.  Co.  (1899)  34 
Or.  256,  56  Pac.  129 ;  International  &  O. 
N.  R.  Co.  V.  Arias  (1895)  10  Tex.  Civ. 
App.  190,  30  S.  W.  446  (rule  declared 
to  be  applicable,  whether  the  plaintiff 
was  experienced  or  inexperienced)  ;  Nor- 
folk d  W.  R.  Co.  V.  OessvAne  (1906)  75 
C.  C.  A.  214,  144  Fed.  56;  Precodnick 
V.  Lehigh  Valley  R.  Co.  (1907)  74  N.  J. 
L.  566,  65  Atl.  1047;  and  of  a  laborer 
employed  to  clean  snow  and  ice  from  the 
switches  in  a  yard.  Chicago  &  E.  I.  R. 
Co.  V.  Maloney  (1898)  77  111.  App.  191. 

Section  hands  also  assume  the  risk 
of  a  collision  between  a  train  and  a 
hand  car  upon  which  he  is  riding.  ( Chi- 
cago &  A.  R.  Co.  V.  Qoltz  [1897]  71  111. 
App.  414). 

Even  where  it  is  not  being  run  upon 
schedule  time.  (Sullivan  v.  Fitohburg 
R.  Co.  [1894]  161  Mass.  125,  36  N.  E. 
751,  where  the  court  declined  to  rule 
that  this  conclusion  was  affected  by  the- 
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existence  of  a  rule  of  the  company  re- 
quiring such  trains  to  "run  cautiously 
around  curves  and  over  grade  crossings, 
looking  out  for  trackmen."  This  cau- 
tion vpas  deemed  to  have  reference  to 
the  safety  of  the  trains,  not  of  the  track- 
men) . 

For  the  purpose  of  this  rule  it  makes 
no  diflference  that  the  day  is  foggy,  since 
the  service  contracted  for  embraces  all 
kinds  of  weather.  Rinz  v.  Chicago,  B. 
&  N.  B.  Co.  (1896)  93  Wis.  16,  66  N. 
W.  718;  International  &  G.  N.  B.  Co. 
V.  Hester  (1885)  64  Tex.  401.  These 
decisions  are  based  upon  the  supposed 
knowledge  of  the  injured  servant  that 
his  employers  have  adopted  the  system 
in  question  for  the  operation  of  trains. 
The  existence  of  this  essential  element 
of  knowledge  is  sometimes  inferred  from 
specific  testimony  of  circumstances  con- 
veying notice  to  the  servant, — as,  where 
he  had  been  specially  instructed  to  be  on 
the  lookout  for  special  trains,  and,  as  a 
matter  of  precaution,  to  flag  round 
curves  and  through  cuttings  ( Turner  v. 
Norfolk  &  W.  R.  Co.  [1895]  40  W.  Va. 
675,  22  S.  E.  83 )  ;  or  where  he  knew 
that  there  was  a  standing  rule  that  a 
train  might  be  expected  by  trackmen  at 
any  moment,  and  that  no  notice  what- 
ever would  be  given  of  the  despatch  of 
extra  trains  or  the  passage  of  such  a 
train  (Olson  v.  Bt.  Paul,  M.  d  M.  R. 
Co.  [1888]  38  Minn.  117,  35  N.  W.  866; 
Jolly  V.  Detroit,  L.  &  N.  R.  Co.  [1892] 
93  Mich.  370,  53  N.  W.  526)  ;  or  where, 
although  there  is  no  express  announce- 
ment to  this  effect  in  the  rules,  the 
wording  of  a  rule  relating  to  the  des- 
patch of  wild  trains  is  such  as  to 
amount  to  an  implied  notification  that, 
under  certain  circumstances,  such  trains 
may  be  expected  to  come  along  the  track 
Svithout  any  warning  being  given  of  their 
approach  {Shepard  v.  Boston  d  M.  R. 
Co.  [1893]  158  Mass.  174,  33  N.  E. 
508)  ;  or  where  he  had  ascertained  by 
practical  experience  that  his  employer 
was  in  the  habit  of  running  special 
trains  without  warning  (Pennsylvania 
R.  Go.  V.  Waohter  [1883]  60  Md.  395). 
A  section  man  who  has  worked  more 
than  three  months  on  the  track  of  a 
railroad,  where  about  one  third  of  the 
trains  are  irregular,  or  extra  trains  not 
running  on  schedule  time,  is  chargeable 
with  notice  of  the  practice  to  run  such 
trains,  and  assumes  the  risk  incident  to 
the  service  from  that  cause.     Larson  v. 


8t.  Paul,  M.  &  M.  R.  Co.  (1890)  43 
Minn.  423,  45  N.  W.  722. 

The  danger  incident  to  drawing  spilie 
from  a,  tie  with  a  claw  bar  is  assumed 
by  a  track  hand.  Parish  v.  Missouri,  K. 
d  T.  R.  Co.  (1903)  —  Tex  Civ.  App. 
— ,  76  S.  W.  234. 

A  track  hand  assumes  the  risk  of  in- 
jury from  the  breaking  of  bolts  in  re- 
moving old  rails.  St.  Louis,  I.  M.  d 
8.  R.  Co.  V.  Jamison  ( 1908 )  87  Ark.  41, 
113  S.  W.  41. 

A  switchman  assumes  the  risk  of  ma- 
terials falling  from  locomotives  and 
cars.  Gillespie  v.  Grand  Trunk  R.  Co. 
(1907)    150  Mich.  303,  113  N.  W.  1116. 

A  section  hand  assumes  the  risk  of 
injury  from  sparks  and  cinders  thrown 
off  by  passing  trains.  Duree  v.  Chicago, 
M.  d  St.  P.  R.  Co.  (1902)  118  Iowa,  640, 
92  N.  W.  890. 

An  experienced  switchman  assumed 
the  risks  of  working  in  an  unlighted 
switchyard,  although  he  was  killed  the 
first  night  he  worlced  there.  Travis  v. 
Kansas  City  Southern  R.  Co.  (1&08) 
121  La.  885,  46  So.  909. 

A  section  hand  assumes  the  risks  of 
riding  on  a  hand  car.  Doss  v.  Missouri. 
K.  d  T.  R.  Co.  (1909)  135  Mo.  App. 
643,  116  S.  W.  458. 

A  member  of  a,  bridge  crew  assumes 
the  risk  of  removing  a  hand  car  from 
the  track  in  front  of  an  approaching 
train.  Texas  d  P.  R.  Co.  v.  Myers 
(1910)  —  Tex.  Civ.  App.  — ,  125  S.  W. 
49. 

A  trackwalker  assumes  the  risk  of  be- 
ing caught  by  a  train  on  a  trestle.  Gih- 
son  V.  Oregon  Short  Line  R.  Co.  ( 1893 ) 
23  Or.  493,  32  Pac.  295.  See  also  subd. 
(f)  of  this  note. 

(c)  Risks  incurred  hy  other  railway 
employees. — ^A  man  stationed  on  a  tres- 
tle to  signal  trains  in  a  fog  assumes  the 
risk  of  being  caught  by  one  of  them. 
Kennedy  v.  Manhattan  R.  Co.  ( 1884 )  33 
Hun,  457. 

An  employee  required  to  pass  over  a 
railroad  bridge  to  get  from  his  work 
to  his  boarding  house  assumes  the  risk 
of  the  bridge  being  used  by  a  derrick 
ear  which  was  being  operated  when 
he  was  hired.  Olsen  \.  Andrews  (1897) 
168  Mass.  261,  47  N.  E.  90. 

A  railroad  employee  permitted  by  the 
company  to  sleep  in  a  caboose  which 
stood  at  night  on  a  side  track,  who 
knew  that  it  was  a  dangerous  place  to 
sleep  because  the  company  used  the 
side  track  for  switching  other  cars,  as- 
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sumed  the  risk  of  a  collision  between 
the  caboose  and  such  other  cars.  Jacobs 
V.  Lake  Shore  <&  M.  8.  R.  Co.  (1890) 
84  Mich.  299,  47  N.  W.  669. 

Car  repairers  while  working  beneath 
cars  in  a  railway  yard  take  the  risk  of 
injury  from  the  cars  being  struck  by  an- 
other ear,  when  they  habitually  do  such 
work  without  asking  that  the  cars  be 
protected  bv  a  flag.  Vnfried  v.  Balti- 
more d  0.  it.  Co.  (1890)  34  \V.  Va.  260, 
12  S.  E.  512  (this  is  spoken  of  as  an 
"ordinary  risk"  in  the  opinion,  but 
seems  to  be  rather  a  case  of  the  serv- 
ant's acquiescence  in  a  faulty  system). 

An  allegation  of  negligence  stating 
that  the  plaintiff's  son  was  crushed  be- 
tween two  cars  where  an  opening  had 
been  left  in  the  train  for  the  use  of  the 
employees,  which  opening  was  suddenly 
closed  up  without  notice  to  him,  is  not 
sustained  by  evidence  that  the  opening 
was  such  as  was  usual  and  necessary 
from  time  to  time  in  shifting  cars  in 
the  yard.  Plunkett  v.  Central  R.  Co. 
(1898)   105  Ga.  203,  30  S.  E.  728. 

An  employee  at  a  railway  station, 
whose  duty  it  is  to  throw  the  mail  bags 
into  passing  trains,  assumes  the  risk  of 
falling  under  a  train  while  performing 
that  duty.  Goolbroth  v.  Main  C.  R.  Co. 
(1885)  77  Me.  165  (declaration  describ- 
ing the  service  as  one  "known  to  de- 
fendants, and  not  known  to  the  plain- 
tiff, to  be  dangerous,  held  not  to  allege 
anything  beyond  the  "ordinary  and  ap- 
parent dangers"  which  plaintiff  as- 
sumed). 

A  painter  in  the  employ  of  a  railroad 
corporation,  who  is  in  the  habit  of  going 
from  point  to  point  on  a  steam  hand 
car,  assumes  the  risk  of  its  jumping  the 
track,  unless  it  appears  that  the  acci- 
dent is  due  to  a  defect  unknown  to  him. 
McQueen  v.  Central  Branch  Union  P. 
R.  Co.   (1883)   30  Kan.  689,  1  Pac.  139. 

It  has  been  held  that  the  traveling 
auditor  of  a  railroad  company,  whose 
duties  are  to  travel  on  the  railroad  com- 
pany's cars  from  station  to  station  on 
its  roads  and  audit  accounts,  is  a  serv- 
ant of  the  company,  and  assumes  the 
risk  of  injury  from  a  derailment  of  the 
train  as  an  ordinary  risk  of  his  em- 
ployment. Minty  v.  Union  P.  R.  Go. 
(1889)  2  Idaho  471,  4  L.R.A.  409,  21 
Pac.  660.  But  this  rule  is,  of  course, 
only  applicable  where  such  an  accident 
is  not  caused  by  the  negligence  of  the 
company.  The  introduction  of  the 
theory   of   the   assumption    of  the   risk 


seems,  therefore,  to  be  rather  out  of 
place,  except  as  an  implied  deduction 
from  the  absence  of  negligence. 

An  employee  of  a  street  railway  com- 
pany, who  is  stationed  between  the 
tracks  for  the  purpose  of  turning  switch- 
es, assumes  the  risk  of  injury  from 
stepping  back  against  a  moving  trailer 
in  sudden  alarm  caused  by  the  plunging 
of  horses  attached  to  a  car  on  another 
track.  Thompson  v.  Citizens'  Street  R. 
Co.  (1899)  152  Ind.  461,  53  N.  E.  462. 
(d)  Risks  incident  to  the  manner  in 
which  the  load  is  placed  on  railway 
cars. — Trainmen  who  are  required  in 
broad  daylight  to  couple  cars  loaded 
with  materials  projecting  beyond  their 
ends  are  not  subjected  to  a  risk  of  an 
extraordinary  or  unusual  character. 
Northern  C.  R.  Co.  v.  Husson  (1882) 
101  Pa.  1,  47  Am.  Rep.  690. 

So,  it  has  been  laid  down  that,  while 
the  loading  of  cars  so  that  the  materials 
composing  the  load  project  over  the 
ends  of  the  car  is  possibly  negligence  as 
regards  a  brakeman  unfamiliar  with  the 
fact  that  it  is  the  custom  of  his  em- 
ployers to  do  this,  no  negligence  can  be 
predicated  where  the  work  of  coupling 
the  car  is  done  in  the  daytime,  and  the 
brakeman  must  have  become  aware  of 
the  custom  to  load  ears  in  this  manner 
during  the  time  that  he  has  been  in 
the  company's  service  prior  to  the  acci- 
dent in  suit.  Irvine  v.  Flint  <&  P.  M.  R. 
Co.  (1891)  89  Mich.  416,  50  N.  W.  1008. 
Other  cases  declare  the  company  not 
to  be  liable  for  Injuries  caused  by  such 
a  risk,  without  adverting  specially  to 
the  question  whether  the  car  was  han- 
dled in  the  daytime  or  at  night.  Toledo 
W.  &  W.  R.  Co.  V.  Black  (1878)  88  111 
112;  Wabash,  St.  L.  &  P.  R.  Co.  v, 
Deardorff  (1883)  14  111.  App.  401 
Boyle   V.    New    York   &    N.   E.    R.    Co. 

(1890)  151  Mass.  102,  23  N.  E.  827 
Jackson  v.  Missouri  P.  R.  Co.  (1891) 
104  Mo.  448,  16  S.  W.  413  (load  had 
slipped)  ;  Mcintosh  v.  Missouri  P.  R. 
Co.  (1894)  58  Mo.  App.  281;  Jackson- 
ville,   T.    &    K.    W.    R.    Co.    V.    Calvin 

(1892)  29  Fla.  636,  16  L.R.A.  337,  11 
So.  231;  Brennan  v.  Michigan  C.  R.  Co. 

(1892)    93    Mich.    156,    53    N.   W.    358 

(there  the  rules  of  the  company  had 
called  the  attention  of  the  servant  to 
the  frequency  of  this  manner  of  loading 
cars)  ;  Doyle  v.  St.  Paul,  M.  &  M.  R. 
Co.  (1889)  42  Minn.  79,  43  N.  W.  783; 
Nash  V.   CMcago,   M.   &  St.  P.  R.  Co. 

(1897)   95  Wis.  327,  70  N.  W.  293   (in 
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this  case  there  was  the  corroborative 
circumstance  that  the  servant's  atten- 
tion had  been  called  by  a  printed  notice 
to  the  danger  in  coupling  ears  loaded  in 
this  manner) . 

In  several  other  decisions  the  specific 
ground  on  which  the  servant's  right  to 
recover  was  denied  was  that  the  loading 
of  cars  in  this  manner  cannot  be  im- 
puted as  negligence  to  the  railway  com- 
pany. Day  V.  Toledo,  C.  S.  &  D.  R.  Co. 
(1880)  42  Mich.  523,  4  N.  W.  203 
(brakeman  was  compelled  by  the  pro- 
jecting load  to  stoop,  and  the  delay  thus 
caused  led  to  his  fingers  being  caught 
by  the  coupling  link)  ;  Louisville  do  N. 
R.  Co.  V.  Gower  (1887)  85  Tenn.  405, 
3  S.  W.  824  (disapproving  instruction 
which  left  jury  to  infer  that  such  a  serv- 
ice was  not  to  be  anticipated  by  a 
brakeman,  as  an  occasional  though  ex- 
tremely hazardous  duty  to  be  per- 
formed) ;  Lothrop  v.  Fitohburg  R.  Co. 
(1890)  150  Mass.  423,  23  N.  E.  227. 
In  the  last  case  it  was  suggested  that, 
under  some  circumstances,  there  might 
bo  an  obligation  to  notify  brakemen 
when  a  load  was  in  that  condition; 
but  it  was  declared  that,  at  all  events, 
no  such  obligation  existed  as  to  a  brake- 
man  who  was  called  upon  to  handle  a 
car  in  broad  daylight. 

Some  decisions  merely  go  to  the  extent 
of  asserting  that  such  a  risk  is  as- 
sumed, or  that  its  existence  implies  no 
negligence,  where  the  servant  has  fre- 
quently been  called  upon  to  handle  such 
cars  before.  Atchison,  T.  &  S.  F.  R.  Co. 
■v.lHunkett  (1881)  25  Kan.  188;  Soott 
V.  Oregon  R.  &  'Nav.  Co.  (1886)  14  Or. 
211,  13  Pac.  98  (foreign  car). 

In  some  instances,  it  will  be  observed, 
cases  of  this  type  are  treated  as  being 
controlled  by  the  conception  that  the 
manner  of  placing  a  load  is  a  mere  de- 
tail of  the  work,  the  result  being  that 
the  servant  cannot  recover  even  if  the 
arrangement  was  a  negligent  one.  See 
chapter  LXV.,  post.  By  this  indirect 
route,  we  are  conducted  through  the  doc- 
trine of  common  employment  to  the 
same  conclusion  as  that  embodied  in  the 
above-cited  decisions  which  view  such 
an  arrangement  as  an  ordinary  risk. 

The  risk  of  the  displacement  of  rails 
or  other  freight,  so  that  it  projects 
over  the  ends  of  a  car,  is  assumed  so 
far  as  it  is  obvious.  Doyle  v.  8t.  P<ml, 
M.  &  M.  R.  Co.  (1889)  42  Minn.  79,  43 
N.  W.  783. 

It  ia  not  negligent  to  pile  coal  and 


wood  above  the  top  of  a  tender,  so  that 
it  is  liable  to  be  thrown  oft'  by  a  jolt, 
Schulte  V.  Chicago  &  N.  W.  R.  Co. 
(1887)  67  Wis.  616,  58  Am.  Rep.  881, 
31  N.  W.  321. 

A  brakeman  who  is  injured  by  step- 
ping on  one  of  the  loose  pieces  of  lum- 
ber with  which  a  car  is  loaded  cannot 
recover,  such  a  risk  being  an  ordinary 
one  so  far  as  he  is  concerned.  Miller  v. 
IJew  York  0.  &  H.  R.  R.  Co.  (1888) 
14  N.  Y.  S.  R.  656. 

(e)  Risks  incurred  hy  persons  not 
employed  by  railioay  cow,panies,  but  ex- 
posed to  the  risks  resulting  from  the 
operation  of  railicuys. —  (See  also  subd. 
( k ) ,  infra. )  An  employee  engaged  in 
loading  coal  into  cars  upon  a,  coal  dock 
in  the  nighttime  assumes  the  risk  from 
empty  cars  running  down  an  inclined 
track  by  gravity  to  the  place  of  load- 
ing, in  walking  upon  the  track  with 
knowledge  that  cars  are  to  be  expected 
at  any  time,  while  the  sight  of  ap- 
proaching cars  is  obscured  by  escaping 
steam  from  an  engine.  Osborne  v.  Le- 
Ugh  Valley  Coal  Co.  (1897)  97  Wis. 
27,  71  N.  W.  814. 

An  employee  engaged  with  his  team  on 
the  grade  of  a  railroad  assumes  the 
risk  of  his  team  being  frightened  by 
the  usual  and  necessary  emission  of 
steam  from  a  passing  engine.  Maynard 
V.  Chicago,  B.  £  Q.  R.  Co.  (1911)  155 
Mo.  App.  352,  137  S.  W.  58. 

So  an  employee  in  a  blast  furnace 
whose  duties  require  him  to  cross  a 
track  frequently  along  which  cars  are 
passing  every  few  minutes  assumes  the 
risk  of  being  struck  by  one  of  them. 
Adams  v.  Iron  Cliffs  Co.  (1889)  78 
Mich.  271,  18  Am.  St.  Rep.  441,  44 
N.  W.  270.  Compare  similar  cases, 
cited  in  subd.  (b),  supra,  as  to  railway 
employees. 

An  assumption  of  risks  under  a  spe- 
cific contract  by  a  local  employee  of  an 
express  company  includes  the  risk  of 
injuries  by  cars  of  a  railroad  company 
with  which  the  express  company  does 
business.  Pittsburgh,  C.  0.  &  St.  L.  R. 
Co.  V.  Mahony  (1897)  148  Ind.  196,  62 
Am.  St.  Rep.  503,  40  L.R.A.  101,  46 
N.  E.  917,  motion  to  modify  overruled 
in    (1897)    148  Ind.  207,  47  N.  E.  464. 

(f)  Risks  incurred  in  handling 
heavy  objects. — A  railroad  company  is 
not  liable  for  an  injurj  to  a  section 
hand  caused  by  the  accidental  stumbling 
of  the  foreman  while  assisting  such  sec- 
tion hand  and  another  person  in  carry- 
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ing  a  heavy  tie  over  rough  ground, 
where  the  section  hand  knew  the  con- 
dition of  the  ground.  Lee  v.  Chesapeake 
d  0.  R.  Co.  (1897)  18  Ky.  L.  Rep.  829, 
38  S.  W.  509. 

One  engaged  with  coemployees  in 
moving  iron  rails  assumes  the  risk  of 
injury  from  the  rebounding  of  a  rail 
as  it  is  thrown  upon  the  other  rails, 
and  the  employer  is  not  liable  therefor 
because  he  may  have  failed  to  furnish 
tongs  or  other  appliances  proper  and 
convenient  for  the  work.  Beiehert  v. 
Reed  (1897)  20  App.  Div.  635,  47  N. 
Y.  Supp.  119. 

A  servant  is  presumed  to  understand 
the  danger  that  pieces  of  timber  which 
are  laid  upon  hooks  attached  to  a  belt- 
ing which  elevates  them  to  the  required 
level  may  drop  out  and  fall, — especially 
when  they  are  covered  with  a  coating  of 
ice.  Jones  v.  Manufacturing  &  Invest. 
Co.  (1899)  92  Me.  566,  69  Am.  St.  Rep. 
535,  43  Atl.  512. 

As  to  a  workman  employed  to  brace 
slabs  of  stone  after  they  have  been 
placed  in  an  upright  position  on  a  flat 
car,  so  that  they  will  not  fall  while 
being  transported,  the  risk  of  being 
injured  by  their  fall  before  they  are 
permanently  braced  is  obvious  and  in- 
separably incident  to  the  business. 
Stone  V.  Bedford  Quarries  Co.  (1901) 
156   Ind.  432,  60  N.  E.  35. 

One  employed  to  place  pigs  of  lead 
upon  an  inclined  wooden  elevator,  up 
which  they  were  drawn  by  an  endless 
chain  with  an  apron  attachment,  cannot 
recover  for  an  injury  sustained  by  one 
■of  the  bars  falling  upon  him,  since  it 
was  one  of  the  risks  incident  to  his  em- 
ployment, although  a  few  hours  before 
the  accident  a  strip  of  iron  had  been 
nailed  along  the  worn  sides  of  the  ele- 
vator to  protect  them,  and  the  weight 
■of  a  pig  of  led  forced  this  band  into  a 
scallop  leaving  a  nail  protruding  which 
threw  the  bar  of  lead  down  the  elevator. 
Elliott  V.  Ca/rter  White-Lead  Co.  ( 1898 ) 
S3  Neb.  458,  73  N.  W.  948. 

Whether  an  injury  caused  to  a  sec- 
tion foreman  by  the  falling  or  slipping 
of  railroad  ties  while  he  is  superin- 
tending their  loading  from  a  flat  car 
is  an  ordinary  risk,  is  a  question  for 
the  jury.  Teixas  G.  R.  Co.  v.  Lyons 
(1896)  —  Tex.  Civ.  App.  —  34  S.  W. 
362. 

An  experienced  engineer  assumes  the 
risk  of  lowering  heavy  castings  by  means 
of    an    inclined    plane.      Schneider    v. 


Wolverine  Portland  Cement  Co.  (1906) 
146  Mich.  87,  108  N.  W.  1113. 

A  workman  assisting  in  unloading 
heavy  battery  houses  from  a  flat  car 
assumes  the  risk  of  injury  due  to  one 
of  them  falling  on  him.  Grandin  v. 
Southern  Pacific  Co.  (1906)  30  Utah, 
360,  85  Pac.  357. 

(g)  Risks  incu/rred  in  operating  ma- 
chinery.— The  risk  that  a  strip  of  hard 
board  which  may  fall  on  the  teeth  of  a 
rapidly  revolving  circular  saw  will  be 
thrown  violently  forward  is  assumed  by 
an  experienced  employee.  Tencmt  v. 
Boston  Mfg.  Co.  (1898)  170  Mass.  323, 
49  N.  E.  654. 

The  danger  due  to  a  saw's  not  being 
set  is  an  ordinary  incident  of  work  in 
a  sawmill.  Weiier  v.  Piper  (1886)  38 
Hun,  353,  affirmed  (1888)  in  109  N.  Y. 
496,  17  N.  E.  216,  on  the  ground  that 
the  failure  to  set  the  saw  was  the 
negligence  of  a  fellow  servant  in  regard 
to  a  matter  of  detail.  See  chapter 
Lxv.,  post. 

The  risk  of  being  cut  by  the  knives 
of  a  "jointer''  is  assumed  by  an  ex- 
perienced workman.  Rudd  v.  Bell 
(1887)    13  Ont.  Rep.  47. 

In  Glover  v.  Meinrath  (1896)  133 
Mo.  292,  34  S.  W..  72,  holding  that  an 
engineer  in  a  mill  assumes  the  risk 
arising  from  the  substitution  of  hot 
water  for  steam  in  a  cornmeal  dryer 
which  it  is  his  duty  to  repair  when  out 
of  order,  the  court  said  that  the  un- 
dertaking of  the  engineer  was  that  he 
comprehended  the  proper  manner  of 
handling  the  particular  machine  he  saw 
in  use  when  he  began  work  at  the  mill, 
unless  it  was  deceptively  changed,  and 
not  that  he  could  handle  it  properly,  if 
operated  after  the  method  contemplated 
by  the  builder. 

The  risk  of  a  circular  saw  stopping 
when  boards  are  pressed  too  hard 
against  it,  and  starting  again  when  the 
pressure  is  removed,  is  assumed  by  a 
servant  who  knows  by  experience  the 
tendency  of  the  saw  so  to  act.  Wiackis 
V.  Standard  Oil  Co.  (1910)  79  N.  J.  L. 
554,  76  Atl.  1075. 

The  risk  of  pieces  of  iron  which  are 
being  cut,  flying  and  injuring  the  serv- 
ant is  assumed.  Marshka  v.  Republic 
Iron  &  Steel  Co.  (1904)  27  Ohio  C.  C. 
721. 

The  risk  of  having  the  hands  drawn 
into  a  properly  guarded  mangle  is  as- 
sumed. ■  Morancy  v.  Hennessey  (1902) 
24  R.  I.  205,  52  Atl.  1021. 
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(h)  RisJcs  incident  to  the  use  of  ele- 
■vators. — ^Where  warehouse  employees 
are  accustomed  to  remove  an  elevator  at 
will,  though  at  the  time  another  em- 
ployee is  engaged  in  loading  freight 
thereon,  an  employee  who,  after  the  ele- 
Tator  has  been  thus  removed,  backs  into 
"the  shaft  with  his  load  in  the  customary 
manner,  and  is  killed,  will  be  held  to 
have  assumed  the  risk.  Perras  v.  A. 
Booth  &  Co.  (1901)  82  Minn.  191,  84  N. 
W.  739,  85  N.  W.  179  (case,  however, 
was  held  to  be  for  the  jury,  as  the  evi- 
dence was  not  conclusive  as  to  the  exist- 
■ence  of  an  habitual  practice  which 
would  make  the  possible  absence  of  the 
■elevator  an  ever-present  danger). 

A  porter  whose  duty  it  is  to  clean 
■the  floors  of  a  store  at  night,  and  who 
knows  that  the  freight  elevator  by 
which  it  is  customary  to  transfer  him 
and  his  utensils  from  one  story  to  an- 
other may  at  any  time  not  be  standing 
at  the  particular  story  where  he  hap- 
pens to  be,  in  which  case  it  will  have  to 
"be  raised  or  lowered  to  that  story  by 
-the  employee  assigned  to  that  duty,  as- 
sumes, as  a  risk  incident  to  the  service, 
the  danger  arising  from  this  system  of 
operating  it;  and  no  action  can  be 
maintained  by  his  personal  representa- 
tive if  he  walks  through  the  gate  of 
the  shaft  after  the  operator  has  opened 
it  for  the  purpose  of  lowering  the  ele- 
vator, and  is  killed  by  falling  to  the 
■bottom  of  the  shaft.  Browne  v.  Siegel, 
€.  &  Go.  (1901)  191  111.  226,  60  N.  E. 
815,  affirming  (1900)  90  111.  App.  49. 
This  seems  to  be  a  case  of  contributory 
negligence,  rather  than  a  case  of  assump- 
tion of  a  risk,  though  it  is  so  designated 
by  the  court. 

Th'fe  risks  due  to  the  fact  that  the 
walls  of  an  elevator  well  are  of  plaster 
instead  of  plank  are  assumed  by  the 
employees  using  the  elevator.  McDon- 
ald V.  Button  (1908)  190  Mass.  391, 
76  N.  E.  1055,  second  appeal  (1908) 
198  Mass.  398,  84  N.  E.  434. 

(i)  Risks  incident  to  manufacturing 
operations. — One  of  the  natural  inci- 
dents of  the  handling  of  glass  in  the 
processes  of  its  manufacture  is  that  it 
will  be  broken  without  violence  from 
or  the  fault  of  those  who  handle  it. 
Myers  v.  W.  0.  DePauw  Go.  (1894) 
138  Ind.  590,  38  N.  E.  37. 

Whether  an  explosion  of  an  iron 
mould,  occasioned  by  the  intentional 
act  of  a  "pourer"  in  purposely  permit- 
ting slag  to  pass  into  the  mould  in  a 


quantity  known  to  be  dangerous,  is  an 
ordinary,  usual,  and  known  risk  of  one 
employed  in  the  work  of  cooling  and 
uncapping  such  moulds,  is  a  question  of 
fact  for  the  jury.  Illinois  Steel  Co.  v. 
Baiuman  (1899)  178  111.  351,  69  Am. 
St.  Rep.  316,  53  N.  E.  107,  affirming 
(1898)    78  111.  App.  73. 

An  employee  in  a  rolling  mill  cannot 
recover  for  injuries  caused  by  the  fact 
that  a  rail  which  was  not  sufficiently 
heated  curled  upwards  as  it  passed 
through  the  rolls.  Inland  Steel  Go.  v. 
Eastman   (1898)    80  111.  App.  59. 

That  a  servant  who  enters  the  employ 
of  another  assumes  all  the  risks  ordi- 
narily incident  to  the  business  and  aris- 
ing from  patent  and  obvious  defects 
was  an  instruction  given  in  a  case 
where  the  question  was  whether  the 
plaintiff  had  knowledge  of  the  danger 
of  entering  a  room  filled  with  the  fumes 
of  iron  pyrites.  Williams  v.  Walton 
&  W.  Co.  (1892)  9  Houst.  (Del.)  322, 
32  Atl.  726. 

A  servant  assumes  the  risk  of  a 
method  of  shifting  a  belt,  where  the 
danger  was  obvious.  Price  v.  United 
States  Baking  Go.  (1902)  130  Mich. 
500,  90  N.  W.  286. 

A  servant  who  was  standing  on  the 
edge  of  a  vat  of  tan  liquor,  and  fell  in 
by  the  slipping  of  a  plank  on  which 
he  was  standing,  will  be  held  to  have 
assumed  the  risk,  where  there  was 
nothing  to  show  what  caused  the  plank 
to  slip.  Soheir  v.  Quirin  (1902)  77 
App.  Div.  624,  78  N.  Y.  Supp.  956, 
affirmed  in  (1904)  177  N.  Y.  568,  69 
N.  E.  1130. 

A  servant  experienced  in  the  work 
assumes  the  risk  of  the  fall  of  piles  of 
iron  beams  around  which  he  is  working. 
Weizinger  v.  Erie  R.  Go.  (1905)  106 
App.  Div.  411,  94  N.  Y.  Supp.  869. 

Mill  employees  assume  the  risk  of 
getting  caught  in  the  gears,  etc.  Sib- 
bert  V.  Scotland  Cotton  Mills  (1907) 
145   N.   C.   308,   59   S.   E.  79. 

An  employee  in  a  mill  assumes  the 
obvious  dangers  in  putting  a  belt  on 
pulleys.  Monte  v.  Wausau  Paper  Mills 
Co.  (1907)  132  Wis.  205,  111  N.  W. 
1114. 

( j )  Risks  incident  to  the  handling  of 
ice. — A  laborer  employed  to  fill  an  ice 
house,  whose  work  requires  him  to 
stand  upon  the  tiers  of  ice  blocks,  as- 
sumes as  a,  risk  ordinarily  incident  to 
his  employment  the  danger  of  an  in- 
jury caused  by  the  slipping  of  a  cake 
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of   ice.     8hea   v.   Kansas   City,   Ft.    8. 
d-  M.  R.  Co.  ( 1898 )   76  Mo.  App.  29. 

(k)  Bisks  incident  to  the  use  of 
horses. — The  possibility  tliat  the  team 
of  a  wagon  from  which  a  servant  is 
helping  to  unload  heavy  machinery 
may  be  frightened  by  a  passing  train 
is  assumed  by  him.  Steffen  v.  Mayer 
(1888)    96  Mo.  420,  9  S.  W.  630. 

A  teamster  who  knows  that  steam 
occasionally  blows  off  from  boilers  as- 
sumes the  risk  of  his  horses  being 
frightened  by  the  noise,  whether  the 
escape  of  the  steam  is  due  to  the 
direct  act  of  the  engineer  or  to  the 
automatic  operation  of  the  safety 
valve.  Denver  Tramway  Co.  v.  O'Brien 
(1896)    8   Colo.  App.  74,   44   Pac.   766. 

A  carpenter  at  work  upon  a  ladder 
in  front  of  a  car  stable,  who  knows 
that  another  employee  is  engaged  in 
removing  waste  material  with  a  horse 
and  cart  which  frequently  pass  in 
and  out  of  the  building,  necessitating 
the  removal  and  replacing  of  the  lad- 
der, accepts  the  risk  that  the  horse, 
while  not  held  by  the  driver,  may 
start  off  and  come  into  collision  with 
the  ladder.  Byrnes  v.  Brooklyn 
Heights  R.  Co.  (1899)  36  App.  Div. 
355,  55  N.  Y.  Supp.  269. 

A  servant  employed  to  drive  a  mule 
assumes  the  risk  of  its  becoming 
frightened  at  objects  lying  beside  the 
road.  Green  River  Coal  &  Coke  Co. 
V.  Phaup  (1909)  137  Ky.  34,  121  S. 
W.   651. 

(1)  Risks  incident  to  work  in  mines. 
— The  slippery  condition  of  a  ladder 
at  the  bottom  of  a  shaft  in  a  coal 
mine  is  an  ordinary  risk  as  regards 
a  miner.  O'Neill  v.  Wilson  (1858) 
20  So.  Sess.  Cas.  2d  series,  427. 

An  experienced  miner  assumes  the 
risk  of  injury  from  the  falling  of  ore, 
where  that  is  likely  to  happen  in  the 
ordinary  course  of  his  work.  Paule  v. 
Florence  Min.  Co.  (1891)  80  Wis. 
350,    50    N.    W.    189. 

A  miner  assumes  the  risk  that  the 
roof  of  a  tunnel  which  has  been  prop- 
erly inspected  may  fall  in  {Davis  v. 
Nuttallsiurg  Coal  &  Coke  Co.  (1890) 
34  W.  Va.  500,  12  S.  E.  539),  or  that 
fire-damp  may  explode  {Berns  v.  Gas- 
ton Gas  Coal  Co.  [1885]  27  W.  Va. 
285,  55  Am.  Rep.  304),  at  all  events, 
where  the  accumulation  of  the  danger- 
ous vapor  takes  place  so  suddenly  that 
the  employer  cannot  be  expected  to  dis- 
cover it   in  time  to  prevent  the   acci- 


dent. Thus,  it  has  been  held  that  a 
mine  owner  is  not  liable  for  an  ex- 
plosion of  gas  which  accumulates  in. 
sufficient  quantities  to  explode  within 
fifteen  minutes.  Sommers  v.  Carbon 
Hill  Coal  Co.    (1898)    91   Fed.  337. 

An  experienced  miner  assumes  the 
risk  of  an  overhead  slab  falling  on  him 
while  he  is  timbering  the  mine.  Me- 
tallic Gold  Min.  Co.  v.  Watson  (1911) 
51  Colo.  278,  117  Pac.  609. 

A  miner  working  on  top  of  a  cage 
assumes  the  risk  of  a  missile  dropping 
down  the  shaft.  Jacobson  v.  Smith 
(1904)   123  Iowa,  263,  98  N.  W.  773. 

(m)  Risks  incurred  by  quarrymen.— 
Where  the  bank  of  earth  above  the 
stripped  ledge  in  a  stone  quarry  was 
more  apt  to  slide  than  usual  owing  to- 
a  heavy  rain,  but  before  going  to 
work,  plaintiff,  an  experienced  quarry- 
man,  in  company  with  other  employees 
of  defendant,  including  the  foreman  of 
the  quarry,  examined  the  ledge  and 
pronounced  it  safe,  he  cannot  recover 
for  injuries  caused  by  the  subsequent 
sliding  of  the  earth.  Western  Stone 
Co.  V.  Musial  (1899)  85  111.  App.  82. 
The  risk  of  the  caving  in  of  a  trench 
7  feet  deep,  with  a  crust  of  3  feet  of 
frozen  earth  on  the  surface,  is  obvious., 
Hodgson  v.  Michigan  C.  R.  Co.  (1906) 
146  Mich.  627,  109  N.  W.  1125. 

(u)  Risks  incurred  by  crews  of  ves- 
sels.— As  to  a  fireman  on  a  sea-going 
steamer  it  is  an  ordinary  risk  that  an 
unfastened  ladder  descending  into  a 
coal  bunker  may  be  thrown  down  by 
the  pitching  and  rolling  of  the  steamer. 
Balleng  v.  ISIew  York  &  C.  Mail  8.  8... 
Co.  (1899)  28  Misc.  238,  58  N.  Y. 
Supp.  1074. 

One  of  the  crew  of  a  steamer,  who 
slept  on  the  vessel  after  it  was  tied 
to  the  dock  and  being  prepared  for  the 
winter,  assumed  the  risk  of  so  doing; 
and  his  administratrix  cannot  recover 
for  his  death  caused  by  a  fire  which 
broke  out  at  night,  where  he  was  fa- 
miliar with  the  boat  and  knew  of  the- 
method  of  lighting  and  heating  it,  and 
that  the  night  watchman  had  been  dis- 
missed. Lang  v.  H.  W.  Williams- 
Transp.  Line  (1898)  119  Mich.  80,  77 
N.  W.  633. 

A  deck  hand  on  a  tugboat  assumes 
the  risk  of  slipping  on  the  deck  and 
being  caught  in  the  tow  line.  Direct 
Nav.  Co.  V.  Anderson  (1902)  29  Tex. 
Civ.  App.  65,  69  S.  W.  174. 
The   risk   attendant  upon  landing   a^ 
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steamboat  for  the  delivery  of  a  small  Co.  (1907)  193  Mass.  415,  79  N.  E. 
quantity  of  freight,  by  running  the  821  (telephone  exchange  operator 
bow  into  the  shore  of  the  river  and  shocked  by  current)  ;  Shore  v.  Spokane- 
holding  the  boat  in  position  by  the  <&  I.  E.  R.  Co.  (1910)  57  Wash.  212, 
revolutions  of  the  wheel  merely,  and  106  Pao.  753  (putting  up  wires), 
without  putting  out  lines  in  accord-  In  one  case  the  risk  caused  by  an 
ance  with  the  general  usage  of  vessels  imperfectly  insulated  wire  was  declared 
navigating  such  river,  is  incidental  to  to  be  "most  characteristic"  one  of  a 
the  employment  of  a  deck-hand  upon  lineman's  employment.  Chisholm  v, 
such  steamboat.  Red  River  Line  v.  Neiv  England  Teleph.  &  '  Teleg.  Co. 
Cheatham  (1894)  9  C.  C.  A.  124,  23  (1900)  176  Mass.  125,  57  N.  E.  383. 
U.  S.  App.   19,   60  Fed.  517.  The    danger   of    contact    with    a    live 

The  risks  arising  from  the  necessity  dynamo  is  assumed  by  a  workman  who- 
of  working  at  night  with  such  light  thoroughly  understands  the  conditions. 
as  lanterns  afford  is  assumed  by  the  Fritz  v.  Salt  Lake  &  0.  Gas  &  Electrio- 
crews  of  steamboats  engaged  in  the  Light  Co.  (1899)  18  Utah,  493,  56 
river    trade    on    the    Mississippi.      Red    Pac.  90. 

River  Line  v.  Smith  (1900)  39  C.  C.  The  danger  of  coming  in  contact 
A.    620,    99    Fed.    520.  with   heavily    charged   wires    was    said 

(o)  Risks  caused  hy  wild  animals  to  be  "a  characteristic  risk  and  the- 
kept  in  confinement. — An  employee  as-  principal  risk"  which  a  lineman  was 
sumes  the  risk  of  injury  by  animals,  likely  to  incur.  De  Kallands  v.  Waslv- 
ferce  naturae,  such  as  elks  and  deer,  tenaw  Home  Teleph.  Co.  (1908)  153 
when  he  voluntarily  engages  to  work  Mich.  25,  116  N.  W.  564,  15  A.  d  E. 
inside   of  the   inclosure   in  which   they    Ann.    Cas.    593. 

are  kept.  Bormann  v.  Milwaukee  A  motorman  who  knows  that  there 
(1896)  93  Wis.  522,  33  L.E.A.  652,  67  is  a  high  tension  wire  6  or  7  feet 
N.  W.  924.  above    the    trolley    wire    assumes    the 

(p)  Risks  incurred  iy  workmen  hand-  risk  of  the  trolley  pole  coming  in 
ling  electrical  appliances. — In  the  ab-  contact  with  such  wire  while  he  is 
sence  of  anything  to  show  that  he  is  removing  it  from  the  top  of  the  car. 
excusably  ignorant  of  the  hazards  in-  Harrison  v.  Detroit,  Y.  A.  A.  d  J.  R. 
cident  to  his  work,  the  servant  of  an  Go.  (1904)  137  Mich.  78,  100  N.  W. 
employer   who   produces   electricity   for    451. 

the  purposes  of  his  business  assumes  (q)  Chips  flying  from  hammers  or 
the  risk  of  coming  in  contact  with  chisels,  punches  and  similar  tools. — - 
wires  along  which  a  current  is  pass-  Cripple  Creek  Sampling  d  Ore  Co.  v. 
ing,  unless  he  has  good  reason  to  sup-  Souza  (1906)  37  Colo.  393,  86  Pac. 
pose  that  they  are  not  charged.  Davis  1005  (servant  was  chipping  steel  roll- 
V.  Port  Huron  Engine  d  Thresher  Co.  ers)  ;  Golden  v.  ElKs  (1908)  104  Me. 
(1901)  126  Mich.  429,  85  N.  W.  1125  177,  71  Atl.  649  (hammer)  ;  H.  S.  Hop- 
(servant  fell  on  slippery  roof  over  kins  Bridge  Co.  v.  Burnett  (1892)  85 
which  he  was  stringing  a  wire,  and,  Tex.  16,  19  S.  W.  886  (hammer)  ; 
either  to  save  himself,  or  involun-  Denver  d  R.  G.  R.  Co.  v.  Sporleder 
tarily  took  hold  of  another  wire  which  (1907)  39  Colo.  142,  89  Pac.  55  (chisel 
was  charged)  ;  Carr  v.  Manchester  Elec-  or  hammer)  ;  Illinois  C.  R.  Co.  v.  Young- 
trie  Co.  (1900)  70  N.  H.  308,  48  Atl.  (1906)  124  Ky.  8,  97  S.  W.  1115 
286  (lamp  trimmer  injured  owing  to  (chisel)  ;  Kellogg  v.  ISew  York  Edi- 
the  crossing  of  the  wires  of  his  own  son  Co.  (1907)  120  App.  Div.  410, 
employer  with  those  of  another  com-  105  N.  Y.  Supp.  398  (hand  drill)  ; 
pany)  ;  Junior  v.  Missouri  Electric  Jones  v.  Burnham  (1907)  217  Pa. 
Light  d  P.  Co.  (1895)  127  Mo.  79,  286,  66  Atl.  523  (flatter). 
29  S.  W.  988;  Newnom  v.  Southwest-  In  Manning  v.  Portland  Steel  Ship 
em  Teleg.  d  Teleph.  Co.  (1898)  —  Bldg.  Co.  (1908)  52  Or.  101,  96  Pac. 
Tex.  Civ.  App.  — ,  47  S.  W.  669;  Bell  545,  it  was  held  that  while  a  servant 
Teleph.  Co.  v.  Detharding  (1906)  78  would  be  held  to  have  assumed  the 
C.  C.  A.  185,  148  Fed.  78;  Amhre  v.  ordinary  risk  of  a  chip  flying  from 
Postal  Teleg.  Cable  Co.  (1909)  43  a  chisel,  yet  he  did  not  assume  the 
Ind.  App.  47,  86  N.  E.  871  (electric  risk  of  chips  flying  from  defective 
light  wires  strung  on  telephone  pole)  ;  chisels. 
Cahill  V.  New  England  Teleph.  d  Teleg.        See  also  §  1314,  note  1    (fl). 
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1174.  [266]  Risks  incident  to  specially  dangerous  employments. — 

A  doctrine  frequently  recognized  in  the  formal  statements  of  the 
courts  is  that  the  principle  which  charges  a  servant  with  an  assump- 
tion of  the  ordinary  risks  of  an  employment  is  applicable  whether 
that  employment  may  or  may  not  be  described  as  being  inherently 
dangerous.  It  is,  in  fact,  quite  clear  that  any  other  position  would 
be  entirely  illogical  and  unreasonable.  Provided  the  risk  from  which 
the  injury  results  is,  as  a  matter  of  fact,  obviously  incident  to  the 
employment  undertaken  by  the  servant,  it  is  impossible  to  argue,  with 
any  show  of  reason,  that  the  essential  elements  from  which  an  assump- 
tion of  that  risk  is  predicable  are  not  present.^ 


(r)  Lineman  climbing  pole. — 'Risk  of 
falling  on  account  of  the  weakness  of 
old  poles  is  a  risk  of  the  business  of 
a  lineman,  assumed  by  him  by  his  con- 
tract of  employment.  Kellogg  v.  Den- 
ver City  Tramway  Co.  (1903)  18  Colo. 
App.  475,   72  Pac.  609. 

A  lineman,  on  entering  the  employ- 
ment, assumes  the  risk  of  danger  of 
climbing  poles  obviously  defective. 
JEJwald  V.  Michigan  C.  R.  Co.  (1903) 
107   111.   App.   294. 

(s)  RisTcs  incident  to  use  of  hoisting 
apparatus. — A  servant  assumes  the  ob- 
vious risks  of  the  dangers  of  operating 
a  hoisting  machine.  Kirkpatrick,  v. 
St.  Louis  &  S.  F.  R.  Co.  (1908)  87 
G.  C.  A.  35,  1S9  Fed.  855  (pile  driver, 
pile  fell)  ;  Solt  v.  Canney  (1908)  89 
C.  C.  A.  452,  162  Fed.  660  (stone  fell 
from  derrick) . 

A  servant  assumes  the  risk  of  an  un- 
anticipated and  accidental  break  in 
hoisting  machinery.  Cunningham  T. 
Journal  Co.  (1902)  95  Mo.  App.  47, 
68  S.  W.   592. 

(t)  Slippery  floor. — A  servant  as- 
sumes the  risk  of  danger  from  the  floor 
being  slippery,  where  the  condition  is 
obvious.  Omaha  Packing  Co.  v.  San- 
duski  (1907)  19  L.R.A.(N.S.)  355,  84 
€.  C.  A.  89,  155  Fed.  897  (ice  formed 
as  necessary  result  of  work  done)  ; 
Swift  &  Co.  V.  Camphell  (1901)  97  111. 
App.  360  (brine  on  floor  in  packing 
plant)  ;  Steffen  v.  Illinois  Steel  Co. 
(1908)  140  111.  App.  551  (floor  in 
rolling  mill  greasy)  ;  M.  Rumely  Co. 
T.  Myer  (1907)  40  Ind.  App.  460,  82 
N.  E.  97  (pathway  was  coverfed  with 
ice)  ;  Wilson  v.  Chess  &  W.  Co.  (1904) 
117  Ky.  567,  78  S.  W.  453  (slippery 
floor  around  vat  of  water)  ;   Goudie  v. 


Foster  (1909)  202  Mass.  226,  88  N.  E. 
663    (floor  in  laundry). 

A  servant  assumes  the  risk  of  the 
danger  of  slipping  on  the  wet  and 
slimy  floor  of  a  meat-packing  estab- 
lishment. Saverniek  v.  Schwarzchild 
&  S.  Co.  (1910)  141  Mo.  App.  509, 
125   S.  W.   1192. 

A  baggageman  assumes  the  risk  of 
the  floor  being  slippery,  due  to  the 
spilling  of  a  can  of  oil,  kept  in  the 
car.  Schultz  v.  Chicago,  R.  I.  dc  P. 
R.  Co.  (1910)  145  Mo.  App.  262,  129 
S.  W.  1051. 

An  employer  is  not  liable  for  an 
injury  to  a  servant  resulting  from  the 
floor  being  wet  and  slippery,  if  such 
is  its  normal  condition.  Murphy  v. 
American  Rubber  Co.  (1893)  159  Mass. 
266,  34  N.  E.   268. 

An  employee  in  a  mill  assumes  the 
obvious  risk  of  slipping  on  a  wet 
floor  while  turning  a  lever  and  being 
thus  brought  into  contact  with  an  un- 
covered gearing.  Scharenbroich  v.  8t. 
Cloud  Fiber-Ware  Co.  (1894)  59  Minn. 
116,   60  N.  W.  1093. 

1  "When  a  servant  enters  on  an  em- 
ployment from  its  nature  necessarily 
hazardous,  he  accepts  the  service  sub- 
ject to  the  risks  incidental  to  it." 
Cla/rke  v.  Holmes  (1862)  7  Hurlst.  & 
N.  943,  per  Cockburn,  C.  J. 

"There  are  many  kinds  of  work  in 
which  danger  is  necessarily  inherent, 
where  precautions  such  as  would  insure 
safety  to  the  workman  are  either  im- 
possible, or  would  only  be  attainable 
at  an  expense  altogether  incommensu- 
rate with  the  end  to  be  accomplished. 
In  all  such  cases  the  workman  must 
rely  upon  his  own  nerve  and  skill;  and 
in  the   absence   of   express   stipulation 


^  1174]  ASSUMPTION  OP  RISK.  3131 

It  is  not  easy  to  see  what  useful  purpose  is  served  by  enunciating 
the  doctrine  of  assumption  of  risks  in  terms  which  recognize  a  distinc- 

to  the  contrary  the  risk  is  held  to  be  instruction  was  approved :  "If  the 
-with  him,  and  not  with  the  employer."  employment  is  attended  with  extra- 
Lord  Watson  in  Smith  v.  Baker  [1891]  ordinary  dangers  or  risks  which  are 
-A.   0.  325,   356.  fully    known    to    the    workman    when 

When  the  servant  "undertakes  hazar-  he   enters   on   the   employment,    he   as- 

•dous  duties,   he  assumes  such  risks  as  sumes  those  risks  also."     But  the  use 

are    incident    to   their    discharge    from  of   this   phraseology,    if   not   absolutely 

causes  open  and  obvious,  the  dangerous  incorrect,   is  at  least  to  be  deprecated 

■character   of  which  causes  he  has   had  in  view  of  the  customary  application  of 

opportunity    to    ascertain."      Sykes    v.  the    epithet    "extraordinary"    to    desig- 

Padker     (1882)     99     Pa.     465,     citing  nate  risks  caused  by  the  master's  neg- 

Whart.    Neg.    §    214.      Same    passage  ligence. 

also  quoted  in  Southwest  Improvement       In  an  instruction  that  an  employer 

Co.  v.  Andrew    (1889)    86   Va.   270,   9  contracts    to    use    diligence    to   protect 

S.  E.  1015.  the   employee   from   ordinary   risks,    it 

"The  fact  that  the  service  is  a  dan-  was  not   necessary  to  qualify  the   ex- 

gerous    one    adds   nothing   to   the    lia-  pression  "ordinary  risks"  by  the  words, 

bility    of    the    master    for   injuries    re-  "not   obvious   to   the   employee,  and   in 

;sulting  from  the  natural  and  ordinary  regard    to    which    he    bad    not    been 

incidents   of  the  undertaking."     Myers  warned,"  where  the  court  also  charged 

V.  W.  C.  De  Pamo  Co.  (1894)   138  Ind.  that,    when    the    employment    presents 

590,  38  N.  E.  37.  special  features  of  danger,  such  as  are 

A  servant  assumes  all  the  ordinary  open   to   one   ordinarily   skilled   in   the 

hazards    incident   to    the    employment,  employment,  then  the  servant  also  as- 

■whether  the  employment  be  dangerous  sumes  the  risks  of  those  obvious  dan- 

or  otherwise.     Reese  v.  Wheeling  &  E.  gers  which  he  enters  upon   in  the  em- 

G.  R.   Go.    (1896)    42   W.   Va.   333,   26  ployment.       Belleville     Stone     Go.     v. 

S.     E.     204;     Hoffman     v.     Dickinson  Gomien    (1898)    62    N.   J.    L.   449,    45 

(1888)    31   W.   Va.    142,    6   S.   E.    53;  Atl.   1090,   adopting   and  affirming  the 

■Oliver   v.    Ohio   River   R.    Go.    (1896)  judgment  in    (1898)    61  N.  J.  L.  353, 

42  W.  Va.  703,  26  S.  B.  444;   Kndght  39   Atl.   641. 

T.   Cooper    (1892)    36   W.  Va.  232,   14       In   Massie  v.   Peel   Splint   Coal   Co. 

S.  E.  999.  (1896)    41  W.  Va.  620,   24  S.  E.   644, 

Sometimes  this   doctrine   appears   in  it  was   held   that   liability   of   a   mine 

■the  form  that  "extraordinary"  dangers  owner  for  injuries  to  an  employee  from 

are  among  those  assumed,  where  they  the   fall   of   slate   could   not   be  based 

are  essentially  incident  to  the  business,  upon   his  negligent   failure  to   provide 

Thomas  v.  Missouri  P.  R.  Co.    (1891)  the   latter  with  props,   where  the   fall 

109  Mo.  187,  18  S.  W.  980   (brakeman  was  caused  by  the  employee's  tapping 

injured  in  coupling  foreign  cars  of  pe-  the  slate,  as  it  was  his  duty  to  do  be- 

•culiar  construction).  fore    propping.      The    general    proposi- 

Compare     the     statement     that     the  tion  relied  upon  in  the  syllabus  written 

ordinary    risks    of    a    particular    busi-  by  the  court  was  that  the  plaintiff  had 

Tiess   are  those  which  are   part  of  the  knowledge  of  the  danger,   and  wilfully 

natural   and   ordinary   method   of   con-  encountered  it,   but  the  ease   seems   to 

■ducting    that    business,    although    they  be  more  properly  classified  with  those 

may     fairly    be     called     extraordinary  which  deny  the  right  of  recovery  where 

■with  reference  to  a  different  business,  the  occurrence  is  one  of  those  contem- 

or  a  different  department  of  the  same  plated  as  incident  to  an  employment  in- 

Ijusiness.     Jackson   v.   Missouri  P.   R.  volving  special  dangers.     The  court,  in 

Co.    (1891)     104    Mo.    448,    457,    16    S.  fact,  said  it  was  not  necessary  to  specu- 

W.    413,    quoting    1    Shearm.    &    Redf.  late  as  to  what  was  the  proximate  cause 

TSTeg.  §  185    (brakeman  injured  by  pro-  of  the   injury, — ^whether   it  was   plain- 

jecting    load    on    car    which    he    was  tiff's  want  of  due  care,  or  whether  the 

coupling).  accident  was  due  to  an  unavoidable  in- 

In   Joyce   v.    Worcester    (1885)    140  cident  of  the  service. 
Mass.  245,  4  N.  E.  565,  the  following        That   the   material   upon   which   the 
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tion  between  occupations  which  are  inherently  dangerous  and  those- 
which  are  not  so.  If  that  descriptive  phrase  has  any  definite  mean- 
ing at  all,  it  may  certainly  be  applied  with  perfect  propriety  to  any 
industrial  occupations  which  involve  the  use  of  electricity  or  machin- 
ery, as  well  as  to  the  work  of  miners  and  seamen.  Yet  there  is  no 
general  agreement  to  segregate  these  employments  and  place  them  in 
a  class  by  themselves.  Sometimes  they  are  spoken  of  as  inherently 
dangerous ;  sometimes  the  injuries  which  they  produce  are  discussed 
without  any  reference  to  this  conception.  The  same  remark  is  appli- 
cable to  the  injuries  of  the  kind  noted  in  the  ensuing  sections. 

1175.  [267]  Risks  incident  to  construction  work. —  The  principle 
has  already  been  stated  (§  924,  ante),  that  a  master's  obligations  to 
servants  engaged  in  doing  work  of  which  the  essential  purpose  is  to- 
bring  the  material  substances  which  will  compose  the  plant  into  a  con- 
dition in  which  they  will  be  suitable  for  use  as  instrumentalities  of  a 
going  concern  are  less  onerous  than  the  obligations  which  he  owes  to- 
the  servants  who  deal  with  those  instrumentalities  M'hen  the  business 
is  in  operation.  When  viewed  from  our  present  standpoint,  facts  of 
the  kind  involved  in  the  cases  in  which  this  principle  is  regarded  as 
furnishing  a  protection  to  the  master  are  usually  such  as  to  bring  them 
within  the  scope  of  the  defense  now  under  discussion.  The  position 
taken  is  that,  although  the  servants  belonging  to  the  former  of  the- 
classes  above  specified  are  sometimes  exposed  to  certain  risks  which 
are  different  in  character  from,  as  well  as  greater  in  degree  than,  those 
encountered  by  the  other  class  of  servants,  there  is  no  logical  ground 
upon  which  it  can  be  asserted  that  these  risks,  if  they  are,  as  a  matter 
of  fact,  ordinarily  and  naturally  incidents  of  the  work  to  be  done,  are 
not  impliedly  assumed  like  other  kinds  of  risks  which  answer  that 
description.^ 

plaintiff    was    engaged    to    -work    was  1  (a)   Principle   applied    to   risks   in- 

highly  inilammable  was  one  of  the  in-  cwrred  in  the  construction  of  railways. 

cidental  risks  assumed  by  the  servant.  — "An  employee  cannot  complain  of  the- 

O'Donnell     v.     Armour     Curled     Hair  imperfect  condition  of  a  road  he  is  em- 

Works   (1903)   111  III.  App.  516.  ployed    to    assist    in    making    perfect. 

In    the    case    of    a    hazardous    work  ...     He  assumes  greater  risks  upon 

like  driving  a  railroad  tunnel  through  such  a  road  than  upon  a  completed  one, 

a   mountain,    an   increased   risk    is    as-  where  he  might  expect  that  the  track 

sumed    by    the    servant.      Maloney    v.  was     clear     and     all     obstructions     re- 

Winston   Bros.    Co.    (1910)     18    Idaho,  moved."     Manning  v.  Chicago  &  TV.  M. 

740,  —  L.R.A.(N.S.)  — ,  111  Pac.  1080.  R.  Co.   (1895)    105  Mich.  260,  63  N.  W. 

A  servant  who  fully  understands  the  312   (brakemen  killed  by  tree  projecting- 

situation  assumes  the  risks  of  descend-  over  track  running  through  a  forest), 

ing  into  a  cistern  in  the  dark.     'Will-  A  servant  in  engaging  to  work  in  and 

digg  v.  Knox  (1903)   80  App.  Div.  390,  about  the  construction  of  a.  railroad  as- 

80  N.  Y.  Supp.  1018.  sumes  the   ordinary  risks   of  such  em- 
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The  necessary  qualifications  of  this  principle  are  indicated  by  the 
decisions  that  it  can  only  be  invoked  against  servants  who  are  actually 

ployment,  including  the  risk  of  being  company,  who  has  been  employed  for 
transported  to  and  from  his  work  on  a  more  than  three  weeks  in  a  yard  elevat- 
construction  train  over  a  newly  con-  ed  some  distance  above  the  ground,  and 
structed  and  imperfect  roadbed.  Golo-  who  has  actual  knowledge  that  it  is  not 
rado  Midland  R.  Co.  v.  O'Brien  (1891)  in  a  complete  state,  and  that  carpen- 
16  Colo.  219,  27  Pae.  701.  To  same  ef-  ters  are  constantly  employed  in  cover- 
feet  see  Evcmsnille  &  R.  R.  Go.  v.  Hen-  ing  it  with  plank,  assumes  the  risk  of 
■derson  (1893)  134  Ind.  6d6,  33  N.  E.  working  therein  while  there  are  un- 
1021  (1895)  142  Ind.  596,  42  N.  E.  216;  covered  spaces  Kennedy  v.  Manhattan 
Evansville  &  R.  R.  Co.  v.  Barnes  (1894)  R.  Go.  (1895)  145  N.  Y.  288,  39  N.  E. 
137  Ind.  306,  36  N.  E    1092   (both  cases  956, 

in  which  a  construction  train  was  de-  An   employee   engaged   in  building  a 

railed  on  a  road  where  the  process   of  railway  bridge,  who  knows  that  wedges 

building  was  to  lay  the  track  on  half  used  for   the   purpose   of   procuring   an 

the    necessary    number    of    ties,    after  even  surface  on  a,  track  on  which  heavy 

which   the   rest   of    the    ties  were   put  timbers  are  conveyed  are  liable  to  slip 

in    and    the    ballast    added)  ;    Moss    v.  out  of  place,  assumes  the  risK  of  injury 

Johnson    (1859)    22  111.  633    (rails  not  from  that  cause.     Bedford  Belt  R.  Co. 

secured    by    chairs)  ;     Walling    v.    Con-  v.  Brown  (1895)  142  Ind.  659,  42  N.  E. 

garee  Constr.  Co.    (1893)   41  S.  C.  388,  359. 

19  S.  E.  723   (imperfectly    spiked    rails  (b)   Principle  applied  to  other  kinds 

spread  and  derailed  train)  ;   Baltimore  of  oon^triiction  work. — Beique  v.   Sos- 

<£  0.  S.  W.  R.  Co.  V.  Welsh   (1897)    17  mer    (1897)    169   Mass.   541,   48   N.   E. 

Ind.  App.  505,  47  N.  E.  182    (accident  338   (open  hole  in  unfinished  building)  ; 

caused  by  sag  in  track)  ;  Central  R.  &  Clancy  v.  Guaranty  Constr.  Co.   (1898) 

Bkg.  Co.  V.  Sims    (1888)   80  Ga.  749,  7  25  App.  Div.  355,  50  N.  Y.  Supp.  800 

S.  E.  176    (servant  while  walking  over  (same  facts)  ;  Conway  v.  Furst   (1895) 

a  flat  car  to  reach  the  caboose  was  in-  57  N.  J.  L.  645,  32  Atl.  380   (watchman 

jured  by  sudden   jerk  of  gravel  train,  in  unfinished  building    fell    down    ele- 

not  more  severe  than  might  have  been  vator    shaft)  ;    Stuart    v.    New    Albany 

-expected);   Southern  R.  Go.  v.  Bufkins  Mfg.  Go.    (1895)    15  Ind.  App.  184,  43 

(1909)    45  Ind.  App.  80,  89  N.  E.  326,  N.  E.  961    (beam  fell)  ;   William  Grace 

90  N.  E.  98  ( train  run  before  tracK  was  Co.  v.   Gallagher    (1907)    137  111.  App. 

safe);   Sinberg  v.  Falk  Co.    (1903)    98  217   (objects  fell  from  worK  being  done 

Mo.   App.   546,   72     S.    W.    947     (open  overhead)  ;  Johnson -v.  H.  P.  Cummings 

apertures    by   track);    Meehan    v.     St.  Constr.   Go.    (1809)    201  Mass.   477,   87 

Louis,   M.   &  8.  E.  R.   Co.    (1905)    114  N.  E.  894    (workman  fell  through  hole 

Mo.  App.  396,  90  S.  W.  102   (loose  rails  in       building       under       construction)  ; 

and  ties);  Morrison  \.  Williams  ('\QOi)  Gavagnaro  v.   Soule    (1909)    202   Mass. 

50  Wash.  80,  96  Pac.  691  (dirt  on  track  62,   88   N.   E.    433     (derrick    slipped); 

derailed  train ) .  Bute  v.  Mureh  Bros.  Constr.  Go.   { 1909 ) 

An  employee  riding  on  a  construction  137  Mo.  App.  222,  117  S.  W.  635   (serv- 

train  cannot  recover  for  injuries  caused  ant   fell   between   girders   in  unfinished 

by  a  side  track  constructed  in  the  ordi-  building)  ;     Loid    v.    /.   S.   Rogers   Co. 

nary   manner,   though   it   may    be    im-  (1909)    77   N.   J.  L.  784,   73    Atl.    488 

perfectly  graded  and  ballasted.     Rosen-  (derrick  fell)  ;   O'Gonnall  v.  Thompson- 

baum  V.  St.  Paul  d  D.  R.  Go.  (1888)  38  Starrett   Co.    (1902)    72   App.   Div.   47, 

Minn.  173,  8  Am.  St.  Eep.  653,  36  N.  W.  76  N.  Y.  Supp.    296     (servant  fell  into 

447.  excavation)  ;       Willis      v.      Thompson- 

The  backing  of  a  construction  train  Starrett  Co.    (1907)    54  Misc.  238,   104 

in  the  usual  manner  does  not  subject  a  N.  Y.  Supp.  668   (falling  brick)  ;  Kelly 

track   hand  employed   thereon    to    any  v.  Cowan  (1908)   49  Wash.  606,  96  Pac. 

unusual  risk.     Galveston,  U.  &  8.  A.  R.  152    (falling  brick). 

Co.  V.  Arispe   (1891)   81  Tex.  517,  17  S.  A   subcontractor   of   a   carpenter,   re- 

W.  47 ;   Reese  v.  Wheeling  &  E.   G.  R.  maining  at  work  until  it  was  so  dark 

Co.   (1896)  42  W.  Va.  333,  26  S.  E.  204.  that  he  could  not  see  in    the    passage 

An  employee  of  an  elevated  railroad  through  which  it  was  necessary  for  him 
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connected  with  the  work  of  construction ;  ^  that  those  servants  are  en- 
titled to  expect  a  degree  of  care  and  skill  equal  to  that  ordinarily  ex- 
ercised in  railway  construction ; '  and  that  the  defense  of  an  assump- 
tion of  ordinary  risks  is  not  a  bar  to  the  action,  where  such  servants- 
are  injured  by  a  defect  in  a  portion  of  the  road  which  is  already  in. 
operation.* 


to  pass,  cannot  recover  from  the  con- 
tractor for  injuries  occasioned  by  fall- 
ing through  an  opening  in  the  floor. 
Murphy  v.  Oreeley  (1888)  146  Mass. 
196,  15  N.  E.  654.  The  court  said:  "If 
it  can  fairly  be  said,  contemplating  the 
probabilities  from  the  situation  of  the 
parties  when  they  made  their  contract, 
that  there  was  any  risk  that  Sinnott 
would  remain  at  his  work  until  it  was 
so  dark  in  the  passageway  that  he  could 
not  see  his  hand  before  his  face,  and 
then  attempt  to  go  through  there  with- 
out a  light  and  meet  with  an  accident, 
that  must  be  deemed  to  have  been  an 
ordinary  risk  of  the  business  which  he 
contracted  to  do,  or  a  risk  growing  out 
of  the  peculiar  manner  in  which  he 
chose  to  do  it." 

In  Eolloran  v.  Union  Iron  &  Fowndry 
Co.  (1895)  133  Mo.  470,  35  S.  W.  260, 
where  a  plank  slipped  on  a  girder  and 
allowed  the  plaintiff  to  fall  while  he 
was  assisting  to  move  a  derrick,  the 
court  said:  "In  the  course  of  the  erec- 
tion of  a  new  building  it  is  almost  im- 
possible to  keep  it  in  an  absolutely  safe 
condition  at  every  moment  of  the  work. 
The  skeleton  has  to  be  erected  before 
the  covering,  the  iron  work  before  the 
brick  and  frame.  Certain  risks  are  ordi- 
narily incident  to  the  state  of  things 
found  in  the  unfinished  condition  of 
every  building  in  course  of  construction. 
But  the  mechanics  and  laborers  em- 
ployed and  paid  to  build  it  are  pre- 
sumed to  understand  their  duties  and 
the  risks  usually  attendant  upon  them, 
and,  knowing  beforehand  the  methods 
in  use,  they  assume  the  risks  usually 
incident  to  the  discharge  of  their 
duties." 

After  being  a  month  in  the  service,  a 
laborer  whose  duty  it  is  to  carry  coal 
for  a  forge  resting  on  an  elevated  part 
of  a  bridge  in  course  of  construction 
assumes  the  risk  of  falling  off  a  narrow 
plank  which  he  has  to  cross  in  order  to 
reach  the  forge.  Dehning  v.  Detroit 
Bridge  £  Iron  Works  (1895)  46  Neb. 
556,  65  N.  W.  186. 


An  employee  engaged  in  shifting  a. 
platform  in  the  shaft  of  a  salt  mine 
during  the  process  of  its  construction, 
who  knows  that  the  work  is  incomplete 
and  that  there  are  holes  in  the  plat- 
form, assumes  the  risk  of  falling, 
through  a  hole.  Sharpsteen  v.  Livonia 
Salt  &  Min.  Co.  (1896)  3  App.  Div.  144, 
38  N.  Y.  Supp.  49. 

A  workman  assumes  the  risk  of  work- 
ing near  a  dam  having  an  angle  of 
about  135  degrees  with  the  surface  of 
the  water,  where  the  current  is  so  swift 
that  he  cannot  swim  out  of  it,  if  there; 
is  nothing  to  prevent  his  seeing  and  ap- 
preciating the  peril.  BuUi/cant  v.. 
Spokane  (1896)  14  Wash.  577,  45  Pac. 
42. 

A  person  familiar  with  the  work  of 
building  a  slip  by  driving  piles  assumes 
the  risk  of  driving;  and  no  recovery 
can  be  had  for  his  death  by  drowning 
while  shoving  a  float  around  the  end  of 
a  pile-driver,  where  it  appears  that  his 
pike  pole  slipped,  and  that  he  over- 
balanced himself  and  fell  in.  Fisher  v. 
Chicago  &  G.  T.  R.  Co.  (1889)  77  Mich. 
546,  43  N.  W.  926.  See  also  Yager  v. 
The  Receivers  (1882)  4  Hughes,  192,  88- 
Fed.  773   (bridge  gave  way). 

2  A  brakeman  on  a  freight  train  is- 
not  so  connected  with  the  work  of  im- 
proving the  yards  at  a  division  station 
as  to  charge  him  with  having  assumed, 
the  risk  arising  from  the  defective  con- 
dition of  the  yards  resulting  from  such 
improvements,  which  causes  his  injury. 
Hurst  V.  Kansas  City,  P.  &  G.  R.  Co.. 
(1901)  163  Mo.  309,  85  Am.  St.  Rep. 
539,  63  S.  W.  695. 

3  Colorado  Midland  R.  Co.  v.  Naylon 

(1892)  17  Colo.  501,  31  Am.  St.  Rep. 
305,  30  Pac.  249  (simple  spiking  of 
three  ties,  and  entire  failure  to  spike- 
fourth  tie,  on  a  curve  of  5  degrees,  not 
a  risk  assumed  by  men  on  construction 
work). 

iEvansville  &  R.  R.   Co.  v.   Madduar 

(1893)  134  Ind.  571,  33  N.  E.  345,  re- 
hearing denied  in  134  Ind.  585,  34  N> 
E.  511. 
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Some  cases  involving  injuries  received  in  doing  construction  work 
are  governed  by  the  principle  stated  in  §  1177,  post. 

As  to  the  limits  of  the  master's  exemption  in  cases  of  construction 
work,  see  §  1178,  post. 

1176.  [268]  Risks  incident  to  the  work  of  restoring  instrumentali- 
ties to  a  normal  condition  of  safety. —  A  principle  analogous  to  that 
which  is  stated  in  the  preceding  section  is  that  a  servant  who  engages 
in  the  work  of  bringing  back  to  a  safe  condition  any  part  of  the  plant 
which  has  become  abnormally  dangerous  assumes  all  the  risks  which 
are  obviously  incident  to  the  work  thus  undertaken.  As  regards  such 
a  servant  those  risks  are  ordinary,  even  though  their  existence  may,  as 
regards  servants  whose  duties  involve  merely  the  use  of  the  instru- 
mentality in  question,  imply  culpability  on  the  master's  part.  In 
other  words,  a  servant  put  to  work  to  repair  a  defective  appliance  can- 
not be  heard  to  complain  of  its  being  defective,  "inasmuch  as  that 
very  thing  is  the  cause  of  his  being  there,  and  he  undertook  to  set  it 
right,  being  paid  for  the  risk  he  ran,  and  voluntarily  incurring  it."  ^ 
The  rule  which  casts  upon  the  master  a  liability  for  failing  to  provide 


i  Thomas  v.  Quartermmne  (1887)  L. 
E.  18  Q.  B.  Div.  685,  56  L.  J.  Q.  B.  N. 
S.  340,  57  L.  T.  N.  S.  537,  35  Week. 
Eep.  555,  51  J.  P.  516,  per  i<>y,  L.  J., 
quoting  Roberts  &  Wallace,  Liability  of 
Employers,  3d  ed.  page  252. 

"It  is  the  law  of  this  state,  of  Eng- 
land, and  of  other  states,  and  is  well 
settled,  that  the  duties  of  the  master  to 
his  servants  who  are  engaged  in  pre- 
paring or  collecting  material  to  con- 
struct or  repair  the  ways,  works,  or 
machinery  of  the  plant,  and  putting  it 
in  suitable  condition  for  use  for  the 
carrying  on  of  the  master's  business, 
are  not  the  same  as  the  duties  he  owes 
to  his  servants  who  are  using  such 
ways,  works,  machinery,  etc.,  after  the 
construction  or  repairs  are  completed 
and  the  business  of  the  master  is  in 
operation;  and  that  servants  who  are 
engaged  in  this  construction  or  repair 
work  of  the  plant  of  the  master  assume 
the  risks  which  are  obviously  incident  to 
the  work  of  construction  or  repair." 
Toiler  v.  Pioneer  Min.  &  ilfg.  Co. 
(1910)   166  Ala.  482,  52  So.  86 

"Where  a  place  is  out  of  repair  and 
dangerous,  and  the  employee  undertakes 
to  make  it  safe,  he  assumes  the  ad- 
ditional risk  arising  from  the  existing 


condition  of  the  work  or  place.  .  .  . 
If  such  were  not  the  law,  an  employer 
could  not  have  repairs  made  in  danger- 
ous places  without  in  effect  becoming 
an  insurer  of  his  employee."  Bern- 
heimer  Bros.  v.  Bager  (1908)  108  Md. 
551,  129  Am.  St.  Rep.  458,  70  Atl.  91. 

"This  doctrine  of  assuming  the  risks 
incident  to  defective  machinery  which 
a  competent  employee  is  expressly  en- 
gaged to  repair  depends  upon  the 
principle  that  while  the  owner  may, 
under  certain  circumstances,  rest  under 
obligations  and  duties  to  the  public,  or 
its  patrons,  or  to  its  ordinary  em- 
ployees, by  reason  of  defects  importing 
danger  to  them,  he  owes  no  such  duty 
to  a  competent  workman  who  is  em- 
ployed expressly  to  discover  and  repair 
the  defect."  White  v.  ThomasviUe 
Light  &  P.  Co.  (1909)  151  N.  C.  356, 
66  S.  E.  210. 

It  is  a  most  undoubted  principle  that, 
where  a  piece  of  property  is  out  of  re- 
pair, the  men  who  are  employed  in 
making  it  safe  take  upon  themselves 
whatever  of  added  risk  comes  from  the 
existing  condition  of  the  place  or  the 
work.  Colorado  Coal  &  I.  Co.  v.  Lamb 
(1895)6  Colo.  App.  255,  40  Pac.  251. 
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reasonably  safe  instrumentalities  for  the  use  of  his  servants  is  deemed 
to  be  suspended  under  such  circumstances.^ 

A  perusal  of  the  subjoined  note  will  show  that  the  facts  presented 
in  this  class  of  cases,  no  less  than  those  presented  in  the  class  of  cases 
referred  to  in  the  preceding  section,  are  usually  of  such  a  nature  that 
the  senrant's  inability  to  maintain  an  action  may  be  predicated  as  a 
result  of  the  operation  of  the  principle  discussed  in  §  924,  ante? 


2  Chicago  &  N.  W.  S.  Co.  v.  Ward 
(1871)  61  111.  130;  FlannagoM  v.  Chi- 
cago &  N.  W.  B.  Co.  (1880)  50  Wis. 
462,  7  N.  W.  337. 

3  (a)  Principle  applied  to  servants 
repairing  tlie  roadbed  or  structures  on 
■a  railway. — A    railroad   employee    sent 

out  in  the  nighttime  with  a  gang  of 
extra  section  men  to  assist  in  tearing 
up,  removing,  and  relaying  a  portion 
of  the  track  in  imminent  danger  of 
being  washed  into  a  river  by  high 
water,  assumes  the  risk  incident  to  the 
ground  being  broken  and  obstructed  by 
debris,  and  so  causing  the  stumbling  of 
one  of  his  fellow  servants  engaged  with 
him  in  carrying  a  rail.  Gulf,  C.  &  S.  F. 
It.  Co.  V.  Jackson  (1894)  12  C.  C.  A. 
507,  27  U.  S.  App.  519,  65  Fed.  48.  To 
same  effect,  Florence  &  G.  C.  B.  Co.  v. 
Whipps  (1905)  70  C.  C.  A.  443,  138 
Fed.  13   (landslide). 

Among  the  risks  assumed  by  such 
servants  are  those  arising  from  the  ne- 
cessity of  doing  the  required  work  in 
the  intervals  between  the  running  of 
the  regular  trains.  Coyne  v.  Union  P. 
B.  Co.  (1890)  133  U.  S.  370,  33  L.  ed. 
651,  10  Sup.  Ct.  Rep.  382  (servant  in- 
jured by  the  failure  of  his  coservants 
to  act  in  concert  with  him  in  lifting  a 
rail,  the  consequence  being  that  it  falls, 
cannot  recover,  although  such  want  of 
co-ordinate  action  may  be  due  to  their 
confusion  of  mind  produced  by  an  im- 
patient order  of  the  foreman  upon  the 
-approach  of  a  train  for  which  it  was 
necessary  to  leave  a  clear  track.) 

The  master  is  deemed  to  be  free  from 
liability  for  injuries  received  by  such 
servants,  not  only  where,  as  in  the  cases 
just  cited,  the  accident  happened  while 
they  were  actually  engaged  on  the  task 
of  reparation,  but  also  where  it  hap- 
pened while  they  were  being  conveyed 
upon  a  construction  train  to  or  from 
the  place  at  which  the  work  was  to  be 
done.  Brick  v.  Rochester,  N.  Y.  &  P.  R. 
Co.    (1885)    98  N.  Y.  211;    Vaughn  v. 


CaUfornia  C.  B.  Co.  (1890)  83  Cal.  18, 
23  Pac.  215  (employees  upon  a  con- 
struction train  engaged  in  finding  and 
repairing  washouts  caused  by  a  severe 
storm,  with  a  knowledge  of  all  the  facts 
and  of  the  purpose  for  which  the  train 
started,  held  to  have  assumed  the  extra- 
hazardous risks  of  such  employment)  ; 
Carlson  v.  Oregon  Short  Line  &  V.  N. 
B.  Co.   (1892)   21  Or.  450,  28  Pac.  497 

(in  which  the  contention  of  counsel 
that  the  particular  bridge  at  which  the 
accident  occurred  was  not  known  to  be 
out  of  repair,  or  that  deceased  was  not 
employed  to  assist  in  repairing  that 
bridge,  took  the  case  out  of  the  rule 
stated  in  the  text,  was  rejected,  the 
court  observing:  "It  was  known  that 
the  track  of  defendant's  road  from  the 
Cascade  Locks  west  for  several  miles 
was  obstructed  by  landslides  and  wash- 
outs, caused  by  the  unusual,  if  not 
extraordinary,  storms  then  prevailing, 
and  deceased  was  employed  to  go  out 
upon  the  road  and  assist  in  putting  it 
in  condition  for  use,  making  such  re- 
pairs as  might  be  necessary,  and  wher- 
ever needed.  The  particular  labor  in 
which  he  was  engaged  at  the  time  of  the 
casualty  involved  the  use  of  the  very 
track  which  he  was  employed  to  assist 
in  repairing")  ;  Master  v.  Terminal  H. 
Asso.  (1903)  106  111.  App.  494  (repair- 
ing bridge)  ;  Daniels  v.  Covington  &  C. 
Elev.  R.  Transfer  &  Bridge  Co.  (1902) 
23   Ky.   L.   Rep.   1800,    66    S.    W.    187 

(bridge)  ;  McPherson  v.  Great  North- 
ern B.  Co.  (1909)  140  Wis.  473,  122  N. 
W.  1022    (bridge). 

(b)  Principle  applied  to  servants  re- 
pairing other  structures. — McGlynn  v. 
Brodie  (1866)  31  Cal.  376.  The  serv-. 
ant  was  injured  by  the  fall  of  a  cupola 
in  a  foundry  which  he  was  repairing 
the  injury  being  received  on  the  second 
day  in  which  he  was  engaged  in  the 
job.  The  court  said:  "He  was  en- 
gaged with  Fitzpatrick  in  making  the 
repairs  during  the  preceding  day.     He 
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therefore  knew — for  he  had  the  oppor- 
tunity to  know — its  exact  condition  far 
better  than  the  defendants,  who  do  not 
appear  to  have  been  about  the  cupola  at 
all  during  the  time  Fitzpatrick  [a  co- 
servant  of  plaintiff]  and  plaintifif  were 
at  work  upon  it.  .  .  .  The  risk  of 
the  accident  was  a  risk  incident  to  the 
employment  in  which  plaintiff  was  en- 
gaged. Possessed  of  all  the  knowledge 
which  defendants  had  as  to  the  con- 
■dition  of  the  cupola,  and  with  an  op- 
portunity of  becoming  better  informed 
in  the  progress  of  the  work  in  which 
he  was  engaged,  plaintiff  accepted  the 
employment  and  continued  in  it  down 
to  the  moment  of  the  accident.  Where 
a  party  works  with  or  in  the  vicinity  of 
a,  piece  of  machinery  insufficient  for  the 
purposes  for  which  it  is  employed,  or 
for  any  reason  unsafe,  with  a  knowl- 
edge or  means  of  knowledge  of  its  con- 
dition, he  takes  the  risk  incident  to  the 
employment  in  which  he  is  thus  en- 
gaged, and  cannot  maintain  an  action 
for  injuries  sustained  arising  out  of 
the  accidents  resulting  from  such  de- 
fective condition  of  the  machinery. 
This  is  the  principle  established  by  all 
the  cases.  .  .  .  Any  other  rule 
would  place  the  defendants  in  a  very 
•embarrassing  position,  for,  the  cupola 
having  got  out  of  repair  and  become 
dangerous,  they  were  liable  to  become 
responsible  for  accidents  that  might  re- 
sult from  allowing  it  to  continue  in  that 
condition;  and  if  plaintiff  can  recover 
they  are  also  responsible  for  injuries 
arising  to  those  at  work  on  and  about 
it  in  attempting  to  remedy  the  evil  by 
putting  it  in  a  safe  condition.  It  would 
be  hazardous  for  defendants  to  allow 
the  cupola  to  continue  in  an  unsafe  con- 
dition, and  equally  hazardous  to  employ 
workmen  to  put  it  in  a  safe  condition." 
(a)  Prmcvple  applied  to  servants  re- 
moving ice  and  snow  from  railway 
tracks. — Howland  v.  Milwaukee,  L.  8. 
<E  W.  R.  Co.  (1882)  54  Wis.  226,  11  N. 
W.  529  (shoveler  of  snow  on  a  train  en- 
gaged in  removing  snow  was  injured  by 
the  overturning  of  the  car  in  which  he 
was  traveling,  owing  to  an  unsuccessful 
attempt  of  the  conductor  to  remove  a 
snowbank  from  the  track  by  means  of 
the  snowplow  alone)  ;  Derr  v.  Lehigh 
Valley  R.  Co.  (1893)  158  Pa.  365,  38 
Am.  St.  Rep.  848,  27  Atl.  1002  (en- 
gineer injured  while  engaged  in  open- 
ing a  track  obstructed  by  snow )  ;  Morse 
w.  Minneapolis  &  St.  L.  R.  Go.  (1883) 
M.  &  S.  Vol.  III.— 197. 


30  Minn.  465,  16  N.  W.  358  (engineer 
injured  while  "bucking"  snow  with 
locomotive)  ;  Drake  v.  Union  P.  R.  Co. 
(1889)  2  Idaho,  487,  21  Pac.  560  (same 
accident  to  fireman)  ;  Bryant  v.  Burl- 
ington, C.  R.  &  N.  R.  Co.  (1885)  66 
Iowa,  305,  55  Am.  Eep.  275,  23  N.  W. 
678   (same  accident  to  fireman). 

In  the  last  cited  case  the  court  said: 
"In  this  latitude  storms  of  more  or  less 
severity,  like  the  one  in  question,  fre- 
quently occur.  It  is  a  duty  railroad 
companies  owe  to  the  public  to  remove 
snow  from  the  track  and  operate  the 
road  as  soon  as  it  can  be  done  by  the 
exercise  of  great  diligence  and  the  use 
of  all  the  means  and  appliances  at  their 
command.  The  company  has  the  un- 
doubted right  to  adopt  such  methods  for 
that  purpose  as  its  best  judgment  may 
dictate.  It  may  be  that  it  would  not 
have  the  right  to  adopt  doubtful  ex- 
periments. Experience  has  undoubted- 
ly demonstrated  in  what  manner  the  re- 
quired duty  can  be  best  performed. 
Such  methods,  it  must  be  assumed,  are 
known  to  the  companies  and  its  em- 
ployees. The  latter  therefore,  when 
they  undertake  the  performance  of  any 
duty  which  requires  them  to  engage  in 
'bucking  snow,'  assume  the  usual  and 
ordinary  hazards  of  their  occupation" 
and  if  the  efiort  to  remove  the  snow  by 
that  method  is  made  in  the  manner  in 
common  use  they  have  no  right  to  com- 
plain if  an  accident  occurs." 

It  has  been  held,  however,  that  the 
conductor  of  a  train  ordered  to  run  as 
an  extra  to  carry  snow  shovelers  to  a 
certain  station  beyond  which  the  road 
is  blockaded  does  not  assume  the  risk 
of  a  snow  slide  between  the  stations  on 
the  trip  he  is  ordered  to  run.  Fisher 
V.  Oregon  Short  Line  &  U.  N.  R.  Co. 
(1892)  22  Or.  533,  16  L.RA.  519,  30 
Pac.  425,  distinguishing  Carlson  v. 
Oregon  Short  Line  &  XJ.  N.  R.  Co. 
(1892)  21  Or.  450,  28  Pac.  497,  subd. 
(a)   supra. 

(d)  Principle  applied  to  servants  re- 
pairing machinery. — Injuries  caused  by 
a  defect  in  machinery  do  not  constitute 
a  cause  of  action  as  regards  a  servant 
employed  to  remedy  that  defect,  even 
though  the  dangerous  condition  result- 
ed from  the  incompetency  or  neglect  of 
other  employees,  officers,  or  agents  of 
the  company.  Dartmouth  Spinning  Co. 
V.  Aohord  (1889)  84  Ga.  14,  6  L.R.A. 
190,  10  S.  E.  449.  Speaking  of  the 
plaintifif  the  court  said:     "So  far  as  ap- 
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pears,  no  one  knew  more  of  the  state 
and  condition  of  the  machinery  at  the 
time  tlian  he  did;  and  the  object  of 
calling  him  in  the  room  was  that  he 
might  ascertain  the  cause  of  the  trouble 
and  apply  the  remedy.  .  .  .  The  in- 
competency and  inattention  of  the 
others  gave  him  more  to  do  in  his 
vocation,  somewhat  as  a  sickly  climate 
favors  a  physician's  practice.  It  is  to 
the  interest  of  those  who  use  ma- 
chinery for  it  to  be  alawys  in  good  con- 
dition, but  for  it  to  fail  often  and  get 
out  of  order  is  advantageous  to  the  man 
whose  business  is  to  make  repairs.  True 
it  is  that  the  risk  of  concealed  dangers 
incident  to  the  work  of  making  repairs 
is  upon  him,  but  as  the  skilled  ma- 
chinist is  best  competent  to  discover 
and  avert  such  dangers,  he  is  the  proper 
man  to  incur  the  hazard." 

In  Marfineau  v.  National  Blank  Book 
Co.  (1896)  166  Mass.  4,  43  N.  E.  513, 
the  court  said  that  the  defendant  had 
no  ground  of  complaint,  where  the  jury 
were  instructed  that  the  plaintiff  as- 
sumed the  risk  incident  to  the  condition 
in  which  he  was  informed  that  the  ma- 
chine was,  and  that,  if  the  request  or 
the  information  was  that  the  machine 
was  out  of  repair  and  for  the  plaintiii' 
to  go  and  repair  it,  he  impliedly  con- 
tracted to  take  the  obvious  risks  of  the 
condition  in  which  the  machine  was 
when  he  agreed  to  repair  it. 

(e)  Principle  applied  to  trainmen 
handling  disabled  cars.' — The  enhanced 
risk  created  by  the  defective  condition 
of  rolling  stock  which  is  set  apart  to  be 
taken  to  the  repair  shop  will,  as  re- 
gards a  trainman,  be  treated  as  an  ordi- 
nary one  wherever  it  is  reasonable  to 
infer  that  he  knew,  or  should  have 
known,  the  peril  to  which  he  was  ex- 
posed. {Judkins  v.  Maine  C.  R.  Go. 
[1888]  80  Me.  417,  14  Atl.  735;  Yeaton 
V.  Boston  &  L.  R.  Corp.  [1883]  135 
Mass.  418 ;  MoCosker  v.  Long  Island 
R.  Go.  [1881]  84  N.  Y.  77  [arguendol ; 
Gay  V.  Southern  R.  Co.  [1903]  101  Va. 
466,  44  S.  E.  707;  Southern  R.  Go.  v. 
Lyons  [1909]  25  L.R.A.  (N.S.)  335,  95 
C.  C.  A.  55,  169  Fed.  557 ;  Ma/rshall  v.  St. 
Louis,  I.  M.  &  8.  R.  Co.  [1906]  78  Ark. 
213,  115  Am.  St.  Rep.  27,  94  S.  W.  56, 
8  Ann.  Cas.  420;  Southern  R.  Go.  v. 
Elliott  [1907]  170  Ind.  273,  82  N.  E. 
1051;  Gerstner  v.  New  York  C.  d  H.  R. 
R.  Go.  [1903]  81  App.  Div.  562,  80  N.  Y. 
Supp.  1063,  affirmed  in  [1904]  178  N. 
Y.  627,  71    N.    E.    1131;    Norrmm    v. 


Southern  R.  Co.  [1907]  119  Tenn.  401, 
104  S.  W.  1088;  Brasel  v.  Oregon  R.  & 
Nav.  Co.  [1909]  54  Or.  157,  102  Pac. 
726  [locomotive] )  ;  or  where  the  defec- 
tive car  was  marked  "out  'of  order,"  or 
where  it  was  his  special  duty  to  take 
defective  cars  out  of  trains  (Arnold  v. 
Delaware  d  B.  Carnal  Co.  [1890]  125  N. 
y.  15,  25  N.  E.  1064;  Ghesa/peake  &  0. 
R.  Go.  V.  Hennessey  [1899]  38  C.  C.  A. 
307,  96  Fed.  713;  Chicago  £  N.  W.  R. 
Co.  V.  Ward  [1871]  61  111.  130;  Galves- 
ton, B.  d  S.  A.  R.  Co.  V.  Banson  (1910) 
—  Tex.  Civ.  App.  — ,  125  S.  W.  63; 
Fraker  v.  St.  Paul,  M.  &  M.  R.  Go. 
[1884]  32  Minn.  54,  19  N.  W.  349).  In 
the  last-cited  case,  where  plaintiff  mis- 
took a  damaged  car  for  a  sound  one,  the 
trial  court  modified  the  defendant's 
sixth  request  by  inserting  the  words 
italicised  so  that,  as  given,  it  reads  as 
follows:  "The  peril  incident  to  the 
coupling  of  damaged  cars  is  one  to 
which  every  railroad  brakeman  may  be 
exposed  by  the  very  nature  of  his  em- 
ployment, and  one  which  at  times  must 
necessarily  be  incurred.  The  existence 
of  such  peril  while  such  car  is  being 
taken  to  the  place  of  repair  implies  no 
negligence  whatever  upon  the  part  of 
the  railway  company,  and  is  no  ground 
for  recovery  by  an  injured  brakeman, 
if  he  is  either  directly  or  iy  the  circum- 
stances notified  that  the  car  is  damaged 
or  is  being  moved  to  a  place  for  re- 
pairs. It  is  a  risk  he  assumes  for  him- 
self." To  this  modifioation  defendant 
excepted.  The  comments  of  the  su- 
preme court  were  as  follows :  "The  vice 
of  this  instruction  as  thus  modified  and 
given  is,  we  think,  that  it  makes  the 
question  of  the  defendant's  liability 
turn  upon  the  fact  of  actual  notice 
directly  or  indirectly,  to  the  brakeman, 
leaving  out  of  view  the  question  as  to 
the  exercise  of  due  diligence  by  the 
company  in  the  matter  of  providing 
and  publishing  suitable  regulations  for 
the  transfer  of  damaged  cars,  or  the 
existence  or  effect  of  any  usage  which 
might  be  deemed  equivalent  thereto.  It 
is  clear  that  the  arrangements  and 
regulations  made  and  in  operation  for 
the  transfer  of  such  cars  might  be 
reasonably  suitable  and  proper  for  the 
purpose,  and  yet,  through  some  acci- 
dent or  misfortune  or  some  negligent 
act  or  omission  of  a  fellow  servant  in 
carrying  them  out,  a  brakeman  or  other 
laborer  might  be  misled  or  misdirected 
80  as  to  mistake  the  character  of  the 
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car  at  its  destination;  and  mistakes  or 
confusion  in  giving  orders  may  be 
reasonably  expected  to  occur  without 
the  fault  of  the  defendant  or  its  su- 
perior or  managing  oflBcers." 

In  Eelley  v.  Chicago,  St.  P.  M.  d  0. 
R.  Co.  (1886)  35  Minn.  490,  29  N.  W. 
173,  it  was  laid  down  that,  if  a  brake- 
man  is  notified  generally  that  a  car  is 
in  bad  order,  and  handles  it,  not  know- 
ing in  particular  for  what  reasons  it  is 
to  be  withdrawn  from  service,  he 
handles  it  as  a  car  which  is  unsuitable 
for  use,  and  at  his  own  risk,  so  far  as 
regards  any  risks  which  are  apparent 
or  are  fairly  suggested  by  ordinarily 
careful  and  diligent  observation. 

Especially  will  the  servant  be  de- 
clared incapable  of  maintaining  the 
action,  if  the  defective  car  was  marked 
"out  of  order,"  in  accordance  with  a 
rule  or  custom  of  the  company.  Wat- 
son V.  Houston  &  T.  C.  R.  Go.  (1883) 
58  Tex.  434:  Gulf.  C.  &  S.  F.  R.  Co.  v. 
Mayo  (1896)  14  tes.  Civ.  App.  253,  37 
S.  W.  659. 

In  Flannagan  v.  Chicago  &  X.  TT.  R. 
Co.  (ISSO)  50  Wis.  462,  7  N.  W.  337, 
the  court  pronounced  reasonable  a  rule 
to  send  all  cars  used  in  carrying  ore. 
after  they  are  unladen  at  the  point  of 
transshipment,  to  the  company's  repair 
shops  for  inspection  and  for  such  re- 
pairs as  any  of  them  may  be  found  to 
require,  and  reiterated  the  following 
statement  of  principles  in  the  opinion 
rendered  on  the  former  appeal  of  the 
same  case  (45  Wis.  98)  :  "Cars  and 
engines  are  frequently  damaged,  and  it 
becomes  necessary  to  remove  them  to 
some  proper  place  for  repairs;  and  it 
may  happen  that  they  are  so  seriously 
damaged  that  their  removal  will  be  at- 
tended with  some  personal  danger  to 
those  engaged  in  the  work.  Yet  this  is 
one  of  the  perils  of  the  business,  and 
if  a  person  so  employed  is  injured  be- 
cause of  the  broken  and  unsafe  con- 
dition of  the  car  or  engine,  he  has  no 
remedy  against  the  owner,  unless  such 
owner  has  been  otherwise  negligent. 
.  .  .  Besides,  in  this  case  the  defect 
in  the  car  which  he  attempted  to  climb 
upon  was  plain  and  visible, — one  which 
he  could  not  fail  to  see  had  he  looked 
where  he  was  placing  his  foot." 

Knowledge  is  inferred  where  a  serv- 
ant deliberately  took  charge  of  a  crip- 
pled engine  and  operated  it.  Houston 
d  T.  C.  R.  Co.  V.  O'Hare  (1885)  64  Tex. 
600. 


A  conductor  assumes  the  risk  of 
drawing  derailed  engines  back  onto  the 
track.  Illinois  C.  R.  Co.  v.  Emmerson 
(1906)  88  Miss.  598,  40  So.  818. 

An  employee  whose  duty  it  is  to  hunt 
out  and  discover  defects  in  a  car,  and 
to  repair  the  same,  assumes  the  risk 
of  injurv  from  such  defects.  Lane  v. 
Xorth  Carolina  R.  Co.  (1910)  154  X.  C. 
91,  69  S.  E.  7S0. 

(f)  Other  illustratire  cases. — Other 
decisions  to  the  same  effect  are  those 
which  hold  that  an  employee  sent  into 
a  room  on  the  day  of  the  explosion  of 
a  fly-wheel,  to  clear  away  the  ruins,  as- 
sumes the  risk  of  a  piece  of  iron  falling 
upon  him  from  the  ceiling  {Kanz  v. 
Page  [1897]  168  ilass.  217,  46  N.  E. 
620)  ;  that  a  miner  assumes  the  risk  of 
rock  falling  from  the  roof  of  a  mine  as 
the  result  of  a  blast  in  the  locality, 
where  he  goes  to  the  vicinity  for  the 
purpose  of  determining  whether  all  the 
shots  have  been  fired  {Boemer  v.  Cen- 
tral Lead  Co.  [1S97]  69  Mo.  App.  601)  ; 
that  the  duty  of  a  lineman  to  repair  a 
defect  in  insulation  of  a  wire  makes  the 
risk  of  injury  in  so  doing  one  which  he 
assumes  (Smart  v.  Louisiana  Electric 
Light  Co.  [1895]  47  La.  Ann.  869,  17 
So.  346)  ;  that  a  lineman  assumes  haz- 
ards growing  out  of  the  defective  or 
insecure  condition  of  the  poles  he  is 
compelled  to  climb  and  assist  in  remov- 
ing {Peoria  General  Electric  Co.  v.  Gal- 
lagher [1896]  68  111.  App.  248;  Adams 
V.  Central  Indiana  R.  Co.  [1906]  38 
Ind.  App.  607,  78  N.  E.  687);  that 
one  employed  to  assist  in  replacing  un- 
safe wooden  poles  supporting  trolley 
wires,  with  iron  poles,  cannot  recover 
for  an  injury  caused  by  the  fall  of  a  de- 
cayed wooden  pole  against  which  the 
ladder  upon  which  he  was  standing  rest- 
ed, since  he  was  harmed  by  the  defect 
he  was  hired  to  repair  (Brodei-ick  v. 
St.  Paul  City  R.  Co.  [1898]  74  Minn. 
163,  77  N.  W.  28;  Saxton  v.  Xorth- 
western  Teleph.  Exch.  Co.  [1900]  81 
Minn.  314,  84  K.  W.  109 )  ;  that  a  work- 
man in  a  sugar  refinery  who  is  injured 
by  falling  with  a  mass  of  sugar  through 
the  funnel  of  a  bin,  while  he  is  engaged 
in  removing  an  obstruction  which  had 
interrupted  the  downflow,  cannot  re- 
cover {Bohn  V.  Havemeyer  [1887]  46 
Hun,  557)  ;  that  a  servant  assumes  the 
risk  of  the  fall  of  an  elevator  which  he 
is  sent  to  repair  {Reed  v.  Moore  [1907] 
25  L.R.A.(^!'.S.)  331,  82  C.  C.  A.  434, 
153   Fed.   358) ;    that   a  member   of   a 


3140 


MASTER  AND  SERVANT. 


[CHAP.    L. 


1177.  [269]  Risks  incident  to  work  the  progress  of  which  is  con- 
stantly creating  new  elements  of  unsaf ety. —  The  rule  that  it  is  the 
duty  of  a  master  to  exercise  ordinary  care  to  provide  a  reasonably 
safe  place  of  work  for  his  servants  is  held  not  to  be  applicable  to  cases 
in  which  the  very  work  which  the  servants  are  employed  to  do  is  of 
such  a  nature  that  its  progress  is  constantly  changing  the  conditions  as 
regards  an  increase  or  diminution  of  safety.  The  hazards  thus  arising 
as  the  work  proceeds  are  regarded  as  being  the  ordinary  dangers  of 
the  employment,  and  by  his  acceptance  of  the  employment  the  servant 
necessarily  assumes  them.* 


salvage  gang  cannot  recover  for  injuries 
received  by  the  fall  of  a  shaft  in  a 
burned  building  (Gans  Salvage  Co.  v. 
Byrnes  [1904]  102  Md.  230,  1  L.R.A. 
(N.S.)    272,  62  Atl.  155). 

A  servant  charged  with  the  duty  of 
inspecting  loaded  cars  assumes  the  risk 
of  cars  defectively  loaded.  Lucas  v. 
Southern  R.  Go.  (1907)  1  Ga.  App.  810, 
57  S.  E.  1041.  See  also  Reccing  v. 
Central  Georgia  Teleph.  Co.  (1909)  6 
Ga.  App.  831,  65  S.  E.  1068  (inspector 
of  telephone  line)  ;  Boioers  v.  Bristol 
Gas  d  Electric  Co.  (1902)  100  Va.  533, 
42  S.  E.  296  (line  inspector  injured  by 
live  wire  improperly  insulated)  ;  Union 
Light,  Heat  &  Power  Go.  v.  Young 
(1911)  141  Ky.  805,  133  S.  W.  991 
(line  inspector  touched  live  wire). 

An  experienced  lineman  assumes  the 
risk  of  coming  in  contact  with  charged 
wires,  where  his  business  is  to  substi- 
tute new  wires  for  old  ones,  and  he 
knows  that  some  of  the  wires  are 
charged.  Pembroke  v.  Cambridge  Elec- 
tric Light  Go.  (1908)  197  Mass.  477,  84 
N.  E.  331. 

A  station  master  charged  with  the 
duty  of  knowing  that  all  the  frogs  and 
switches  at  his  station  are  in  good 
working  order  cannot  recover  for  in- 
juries caused  by  falling  into  an  excava- 
tion at  a  switch  that  was  being  put  in, 
where  he  had  been  notified  that  the 
switch  was  completed,  although  in  fact 
it  was  not,  since,  upon  receiving  such 
notification,  it  was  his  duty  to  inspect 
the  switch  to  see  that  it  was  in  good 
condition.  Wood  v.  New  York  C.  &  B. 
R.  R.  Co.  (1906)  184  N.  Y.  290,  77  N. 
E.  27. 

An  employee  repairing  an  elevator  as- 
sumes the  risk  of  injury  due  to  the 
defects  he  is  repairing.  Arch^er  v.  Eld- 
redge   (1910)    204  Mass.  323,  90  N.  E. 


525.  To  the  same  effect,  Capuano  v. 
American  Locomotive  Co.  (1910)  31  R. 
I.  166,  76  Atl.  435. 

An  experienced  and  instructed  em- 
ployee assumes  the  risks  of  injury  from 
a  defective  lamp  which  he  is  sent  to 
repair.  White  v.  Thomasville  Light  & 
P.  Co.  (1909)  151  N.  C.  356,  66  S.  E. 
210. 

A  miner  sent  to  repair  a  mine  so  as 
to  procure  good  ventilation  assumes  the 
risk  of  gas  having  accumulated.  Bisko 
V.  Braznell  Gas  Coal  Go.  (1909)  223  Pa. 
186,  72  Atl.  504. 

See  notes  to  Gitrone  v.  O'Rourhe  En- 
gineering Oonstr.  Go.  19  L.R.A. (N.S.) 
340,  and  Smith  v.  North  Jellico  Coal  Co. 
28  L.R.A.(N.S.)  1266. 

For  other  cases  presenting  similar 
facts,  see  §  1177,  post. 

1  Finalyson  v.  Utica  Min.  d  Mill  Co. 
(1895)  14  C.  C.  A.  492,  32  U.  S.  App. 
143,  67  Fed.  507.  To  the  same  effect 
see  Gulf,  C.  &  S.  F.  R.  Go.  v.  Jackson 
(1894)  12  C.  C.  A.  507,  27  U.  S.  App. 
519,  65  Fed.  48;  Moon-Arehor  Consol. 
Gold  Mines  v.  Hopkins  ( 1901 )  49  C.  C. 
A.  347,  111  Fed.  298;  Omaha  Packing 
Go.  y.  Sanduski  (1907)  19  L.R.A. (N.S.) 
355,  84  C.  C.  A.  89,  155  Fed.  897; 
Grayson^MoLeod  Lumber  Go.  v.  Garter 
(1905)  76  Ark.  69,  88  S.  W.  597; 
Graham  v.  Thrall  (1910)  95  Ark.  560, 
129  S.  W.  532;  Anderson  v.  Smith 
(1910)  35  App.  D.  C.  93;  Utica  Hy- 
draulic Cement  Co.  v.  Whalen  (1904) 
117  111.  App.  23;  Gunszfsky  v.  People's 
Gaslight  &  Coke  Go.  (1908)  145  111. 
App.  255;  Jennings  v.  Ingle  (3905)  35 
Ind.  App.  153,  73  N.  E.  945;  Streicher 
V.  Davenport  Brick  d  Tile  Co.  (1910) 
—  Iowa,  — ,  124  N.  W.  327;  Brims  v. 
North  loiva  Brick  &  Tile  Co.  (1911) 
152  Iowa,  61,  130  N.  W.  1083;  Wight  v. 
Cumberland  Teleph.  &  Teleg.  Co.  (1910) 
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If  the  conditions  exemplified  in  cases  of  this  type  are  proximately 
caused  by  the  negligence  of  the  injured  person's  fellow  servants,  re- 


137  Ky.  299,  125  S.  W.  718;  Boyd  v. 
Crescent  Goal  Co.  (1911)  141  Ky.  787, 
133  S.  W.  777;  Dyer  v.  Pauley  Jail 
Bldg.  Go.  (1911)  144  Ky.  592,  139  S. 
W.  789;  Clifton  v.  Chesapeake  £  0.  R. 
Co.  (1907)  31  Ky.  L.  Rep.  431,  102 
S.  W.  247 ;  Livingstone  v.  Saginmo 
Plat  Class  Go.  (1906)  146  Mich.  236, 
109  N.  W.  431;  Ritzema  v.  Valley  City 
Brick,  Go.  (1908)  152  Mich.  75,  115  N. 
W.  705;  O'^Xeil  v.  Great  Northern  R. 
Co.  (1907)  101  Minn.  467,  112  N.  W. 
625;  Gibson  v.  Midland  R.  Go.  (1905) 
112  Mo.  App.  594,  87  S.  W.  3;  Zeigen- 
meyer  v.  Goetz  Lime  &  Cement  Co. 
(1905)  113  Mo.  App.  330,  88  S.  W. 
139;  Roberts  v.  Jones  (1911)  156  Mo. 
App.  552,  137  S.  W.  639;  Thurman  v. 
Pittsburg  &  M.  Copper  Go.  (1910)  41 
Mont.  141,  108  Pac.  588;  Allen  v.  Bear 
Greek  Coal  Go.  (1911)  43  Mont.  269, 
115  Pae.  673;  Toohey  v.  Oceam,  8.  8.  Co. 
(1903)  78  App.  Div.  178,  79  N.  Y.  Supp. 
567;  Welch  v.  Carlucci  8tone  Co.  (1906) 
215  Pa.  34,  64  Atl.  392,  7  Ann.  Gas. 
299;  Christienson  v.  Rio  Grande  West- 
ern R.  Co.  (1903)  27  Utah,  132,  101 
Am.  St.  Rep.  945,  74  Pac.  876;  Pern  v. 
Wussow  (1911)  144  Wis.  489,  129  N. 
W.  622. 

The  insecurity  necessarily  incident 
to  the  work  of  tearing  down  a  building 
is  a  risk  assumed  by  a  man  engaged 
in  that  work.  Clark  v.  Liston  (1894) 
54  111.  App.  578;  Chicago  Edison  Co.  v. 
Davis  (1900)  93  111.  App.  284  (servant 
backed  oflf  a  platform  from  which  the 
railing  had  been  removed  in  the  course 
of  the  work)  ;  William  Grace  Go.  v. 
Kane  (1906)  129  111.  App.  247;  Ballard 
d  B.  Go.  v.  Lee  (1909)  131  Ky.  412, 
115  S.  W.  732;  Boisvert  Y.  Ward  (1908) 
199  Mass.  594,  85  N.  E.  849 ;  Walaszew- 
ski  V.  8choknecht  (1906)  127  Wis. 
376,  106  N.  W.  1070. 

An  injury  resulting  from  the  acci- 
dental fall  of  a  joist  of  a  building,  due, 
so  far  as  appears,  to  some  latent  defect 
in  the  construction  of  the  edifice,  creates 
no  cause  of  action  in  favor  of  a  laborer 
hired  to  assist  in  its  demolition.  8mith 
V.  Sellars  (1888)  40  La.  Ann.  527,  4 
So.  333. 

The  danger  to  workmen  walking  on 
the  keelson  of  a  barge  which  they  were 
engaged  in  unloading,  owing  to  the 
rounding   top    thereof,    is   not    one    for 


which  the  master  is  responsible,  as  it 
is  a  condition  which  the  workmen  create 
as  the  work  progresses  and  the  keelson 
is  exposed.  Foley  v.  Brooklyn  Gaslight 
Go.  (1896)  9  App.  Div.  91,  41  N.  Y. 
Supp.  66. 

A  workman  in  a  mine  engaged  in  tim- 
bering an  entry  assumes  the  danger  of 
the  fall  of  a  mass  of  mud  and  other 
material  which  has  resisted  the  efforts 
of  the  foreman  and  workmen  to  dis- 
lodge it  with  picks,  and  is  loosened  by 
the  jarring  from  such  employees'"  drill- 
ing. FirUayson  v.  Vtica  Min.  &  Mill. 
Go.  (1895)  14  C.  C.  A.  492,  32  U.  S. 
App.  143,  67  Fed.  507.  Judge  Caldwell 
dissented,  contending,  in  a  vigorous 
opinion,  that  it  was  for  the  jury  to  say 
whether  the  primary  duty  of  the  mas- 
ter's representative  was  not  to  have  the 
place  of  work  carefully  inspected  after 
every  blast,  and  ascertain  the  conditions 
on  the  roof  and  walls  of  the  tunnel. 
The  employment  of  timbering  was  con- 
sidered by  the  learned  judge  to  have 
had  no  relation  to  the  presence  of  dan- 
gerous masses  of  materials  like  that 
which  injured  the  plaintiff,  and  the 
case  was  essentially  different  from  one 
in  which  the  injury  was  inflicted  while 
tlie  plaintiff  was  in  the  act  of  remov- 
ing such  masses. 

A  servant  who  undertakes  the  work 
of  removing  stoops  in  a  mine  accepts 
the  risk  of  a  fall  of  the  roof.  Cook  v. 
Bell  (1857)  20  Sc.  Sess.  Cas.  2d  series, 
137. 

A  shot  worker  employed  in  a  coal 
mine  to  pull  down  the  loose  coal  after 
a  blast,  from  the  effect  of  which  the 
rooms  are  liable  to  be  in  a  more  or 
less  dangerous  condition,  assumes  such 
dangers  as  a  risk  incident  to  his  em- 
ployment. Muddy  Valley  Min.  &  Mfg. 
Co.  V.  Parrish   (1897)   74  111.  App.  559. 

A  sectionman  engaged  in  repairing  a 
culvert  which  had  been  washed  out  can- 
not recover  for  an  injury  caused  by  the 
fall  of  a  heavy  mass  of  earth  from  the 
side  of  the  trench  which  had  been  dug 
to  receive  the  timbers  composing  the 
culvert,  although  during  his  temporary 
absence  from  the  place  of  work  the  side 
had  been  made  perpendicular,  and  he 
had  had  no  opportunity  to  observe  the 
change  after  his  return,  owing  to  the 
fact    that    he    was    hurried    about    his 
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covery  is  of  course  denied  as  a  result  of  the  operation  of  the  doctrine 
of  common  employment.  See  more  especially,  in  this  connection, 
chapter  lxv.,  post. 


work.  Kletschka  v.  Minneapolis  &  St. 
h.  B.  Co.  (1900)  80  Minn.  238,  83  N. 
W.  133. 

An  employee  assumes  the  additional 
risk  incident  to  the  removal  of  an  em- 
bankment by  undermining  the  base  and 
prising  or  blasting  oflf  the  top.  Bradley 
V.  Chicago,  M.  &  St.  P.  R.  Co.  (1897) 
138  Mo.  293,  39  S.  W.  763. 

A  l.iborer  who,  being  acquainted  with 
the  nature  of  the  work,  engages  in  un- 
dermining a  bank  for  the  purpose  of 
causing  it  to  fall,  cannot  recover  against 
his  employer  for  an  injury  caused  by  a 
fall  of  earth,  which  extended  further 
along  the  bank  than  was  expected. 
Allen  V.  Logan  City  (1894)  10  Utah, 
279,  37  Pac.  496  (Bartch,  J.,  dissented 
on  the  ground  that  the  evidence  showed 
the  fall  to  have  been  caused  by  the 
loosening  of  the  material,  caused  by  the 
blasting  of  the  day  before  that  on  which 
the  injury  was  receiver,  a  fact  of  which 
the  plaintiff  was  ignorant.  This  he 
thought  was  an  additional  risk  not  as- 
sumed by  the  plaintiff). 

An  employee,  who,  while  engaged  in 
digging  a  bed  of  gravel  from  under  a, 
thin  stratum  of  clay,  is  injured  by  the 
falling  of  the  clay,  cannot  recover,  as 
he  is  bound  to  know  where  the  earth 
is  undermined  and  will  fall  in.  Oriffin 
v.  Ohio  &  M.  It.  Co.  (1890)  124  Ind. 
326,  24  N.  E.  888. 

A  laborer  working  in  a  gravel  pit 
assumes  the  risk  arising  from  the  lia- 
bility of  sand  and  gravel  to  fall  during 
the  process  of  excavation.  Suxmson  v. 
Lafayette  (1893)  134  Ind.  625,  33  N.  E. 
1033. 

A  laborer  engaged  in  excavating  a 
bank  of  iron  ore  assumes  the  risk  in- 
cident thereto,  if  he  understands  the 
condition.  Aldridge  v.  Midland  Blast 
Furnace  Co.    (1883)    78  Mo.  559. 

A  laborer  engaged  in  digging  a  trench 
at  a  part  of  a  street  which  has  been 
filled  in  assumes  the  risk  incideiit  to  a 
collapse  of  the  earth  at  the  sides  of 
the  trench,  where  it  is  obvious  from  the 
nature  of  the  materials  that  the  street 
has  been  filled.  Carlson  v.  Sioux  Falls 
Water  Co.  (1895)  8  S.  D.  47,  65  N.  W. 
419. 

An  employee  assumes  the  risk  in 
going     above     an     overhanging     gravel 


ledge,  and  digging  a  ditch  for  the  pur- 
pose of  dislodging  the  ledge.  Missouri, 
K.  £  T.  R.  Co.  V.  Spellman  (1896)  — 
Tex.  Civ.  App.  — ,  34  S.  W.  298. 

The  same  rule  was  applied  in  the  fol- 
lowing cases :  Ojulcic  v.  Chicago  Crushed 
Stone  Co.  (1909)  146  111.  App.  217 
(servant  on  top  of  pile  of  stone  loosened 
by  blasting,  for  purpose  of  prying  down 
stone  to  be  loaded  onto  car)  ;  Zeigen- 
meyer  v.  Ooetz  Lvme  &  Cem,ent  Co. 
(1905)  113  Mo.  App.  330,  88  S.  W. 
139  (servant  shoring  up  wall  of  ex- 
cavation) ;  Benson  v.  Armour  Packing 
Co.  (1905)  113  Mo.  App.  618,  88  S.  W. 
166  (servant  sent  to  shore  up  bank  of 
earth)  ;  Citrone  v.  O'Rourke  Engineer- 
ing Constr.  Co.  (1907)  188  N.  Y.  339, 
19  L.R.A.(N.S.)  340,  80  N.  E.  1092 
(servant  went  into  trench  to  remove 
fallen  stone  after  a  blast)  ;  Batty  v. 
Niagara  Falls  Hydraulic  Power  £  Mfg. 
Co.  (1903)  79  App.  Div.  466,  79  N.  Y. 
Supp.  734  (servant  was  planking  slope 
of  high  embankment  and  rock  fell)  ; 
Vykess  v.  Duncan  Co.  (1903)  88  App. 
Div.  129,  84  N.  Y.  Supp.  398  (servant 
shoveling  a  mass  of  pulp  assumes  risk 
of  its  sliding  upon  him)  ;  Bightower  v. 
Gray  (1904)  36  Tex.  Civ.  App.  674,  83 
S.  W.  254   (tunneling). 

In  SvMnson  v.  Great  Northern  R.  Co. 
(1897)  68  Minn.  184,  70  N.  W.  978,  the 
allegations  of  the  plaintiff  showed  that 
he  was  put  at  work  at  a  large  hill  from 
which  defendant  was  removing  gravel; 
that  he  was  ordered  upon  the  slope  of 
this  hill  to  assist  other  workmen  in 
loosening  the  material,  that  it  might, 
following  the  laws  of  gravitation,  fall 
down  to  the  bottom  of  the  pit,  there  to 
be  loaded  upon  cars  by  the  steam  shovel. 
The  remarks  of  the  court  on  this  state 
of  facts  were  as  follows:  "The  place 
was  made  dangerous  and  its  character 
was  continually  changing,  by  reason  of 
the  work  in  which  plaintiff  and  others 
were  engaged.  The  progress  of  the  work 
necessarily  changed  the  character  of  the 
place  and  enhanced  the  danger,  and  un- 
der such  conditions  it  has  never  been 
held  that  it  is  the  absolute  duty  of  the 
master  to  furnish  the  servant  a  safe 
place  in  which  to  work." 

For  other  cases  involving  similai 
facts,  but  decided  against   the   servant 
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C.    ASSUMPTIOBT  OF  EXTEAOEDINAJBY  EISKS. 

1178.  [270]  Extraordinary  risks  not  assumed  by  a  servant. — A 
principle  wliich  has  been  formulated  and  applied  so  frequently  as  to 
have  become  axiomatic  is  that  a  servant  is  prima  facie  not  chargeable 
with  an  assumption  of  extraordinary  risks, — risks,  that  is  to  say, 
which  may  be  obviated  by  the  exercise  of  reasonable  care  on  the  mas- 
ter's part.  The  use  of  this  somewhat  singular  phraseology  for  the 
purpose  of  affirming  the  master's  responsibility  for  injuries  caused  by 
his  negligence  is  accounted  for  by  the  historical  accident,  noticed  in 
§  893,  ante,  by  which  it  happened  that  the  foundations  of  the  law  of 
employers'  liability  were  originally  laid  by  asserting  the  servant's 
assumption  of  all  the  risks  which  were  manifestly  incident  to  his  em- 
ployment; and  the  various  circumstances  under  which  the  servant's 
right  to  recover  has  been  conceded  have,  in  the  first  instance  at  least, 
been  viewed  merely  as  grounds  for  predicating  an  exception  to  the 
rule  thus  formulated.^ 


on  a  different  ground,  see  §  1188,  note 
1,  subd.    (p),  post. 

The  principle  stated  in  the  text  has 
also  been  relied  upon  in  a  ease  where  it 
was  held  that  a  railroad  company  is 
not  liable  for  injuries  to  a  laborer  en- 
gaged to  load  merchandise  into  its  cars, 
from  the  fall  of  a  pile  of  boxes  of  tea 
upon  which  he  had  climbed  for  the  pur- 
pose of  loading  them  into  the  car,  due 
to  the  unsafe  piling  by  a  steamship 
company  in  unloading  the  same  upon 
the  wharf  near  the  track  of  the  rail- 
road company,  where  the  railroad  com- 
pany had  no  authority  or  duty  to  per- 
form in  piling  the  boxes.  Garolan  v. 
Southern  P.  Co.  (1897)  84  Fed.  84. 
But  if  the  unsafety  was,  as  it  would 
seem,  due  to  the  negligence  of  the  serv- 
ants of  a  third  party,  and  the  dangerous 
conditions  existed  before  the  servant  be- 
gan work,  it  is  obvious  that  the  prin- 
ciple was  not  properly  applied  under 
the  circumstances,  and  was  in  fact 
wholly  irrelevant. 

1  "One,  and  perhaps  the  most  impor- 
tant, of  those  exceptions  [i.  e.,  to  the 
doctrine  of  assumption  of  risks],  arises 
from  the  obligation  of  the  master, 
whether  a  natural  person  or  a  corporate 
body,  not  to  expose  the  servant,  when 
conducting  the  master's  business,  to  per- 
ils or  hazards  against  which  he  may  be 
guarded  by  proper  diligence  upon  the 
part  of  the  master.     To  that  end  the 


master  is  bound  to  observe  all  the  care 
which  prudence  and  the  exigencies  of 
the  situation  require,  in  providing  the 
servant  with  machinery  or  other  instru- 
mentalities adequately  safe  for  use  by 
the  latter.  ...  It  is  equally  im- 
plied in  the  same  contract  [i.  c,  of  hir- 
ing] that  the  master  shall  supply  the 
physical  means  and  agencies  for  the 
conduct  of  his  business.  It  is  also  im- 
plied, and  public  policy  requires,  that 
in  selecting  such  means  he  shall  not  be 
wanting  in  proper  care.  His  negligence 
in  that  regard  is  not  a  hazard  usually 
or  necessarily  attendant  upon  the  busi- 
ness. Nor  is  it  one  which  the  servant, 
in  legal  contemplation,  is  presumed  to 
risk."  Houffh  v.  Texas  &  P.  R.  Co. 
(1879)  100  U.  S.  213,  217,  25  L.  ed. 
612,  615. 

"The  rule  of  law  which  exempts  the 
master  from  responsibility  to  the  serv- 
ant for  injuries  received  from  the  ordi- 
nary risks  of  his  employment,  including 
the  negligence  of  his  fellow  servants, 
does  not  excuse  the  employer  from  the 
exercise  of  ordinary  care  in  supplying 
and  maintaining  suitable  instrumental- 
ities for  the  performance  of  the  work 
required.  One  who  enters  the  employ- 
ment of  another  has  a  right  to  count 
on  this  duty,  and  is  not  required  to 
assume  the  risks  of  the  master's  negli- 
gence in  this  respect."     Ford  v.  Fitch- 
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Any  instraction  is  correct  whicli  embodies  the  principle  that  an  em- 
ploy'ee  does  not  assume  all  the  risks  incident  to  his  employment,  but 


iurg  R.  Co.  (1872)  110  Mass.  240,  14 
Am.  Rep.  598. 

Increased  dangers  caused  by  negli- 
gence on  the  part  of  the  employer  are 
not  to  be  deemed  incident  to  the  busi- 
ness. Anglin  v.  Texas  &  P.  R.  Go. 
(1894)  9  C.  C.  A.  130,  23  U.  S.  App. 
62,  60  Fed.  553. 

"A  risk  which  the  master  has  created 
by  doing  or  permitting  something  to  be 
done  which  ought  not  to  have  been 
done,  or  by  omitting  some  precaution 
which  in  the  exercise  of  ordinary  care 
ought  to  have  been  taken,  cannot  be 
regarded  as  one  of  the  ordinary  risks 
of  any  employment"  assumed  by  the 
employee.  George  v.  Glarh  (1898)  29 
C.  C.  A.  374,  56  U.  S.  App.  505,  85  Fed. 
608. 

An  exception  to  the  rule  that  a  serv- 
ant assumes  the  risks  of  the  employ- 
ment "arises  from  the  obilgation  or 
duty  of  the  master  not  to  expose  the 
servants,  while  conducting  his  business, 
to  perils  or  hazards  which  might  have 
been  provided  against  by  the  exercise 
of  due  care  and  proper  diligence  upon 
the  part  of  the  master.''  Baltimore  <& 
0.  £  0.  R.  Go.  V.  Rowan  (1885)  104 
Ind.  88,  3  N.  E.  627. 

The  servant  does  not  assume  "the 
hazard  of  extraordinary  risks  added  by 
the  failure  of  the  employer  to  perform 
the  duty  enjoined  upon  him  by  law." 
Rogers  v.  Layden  (1890)  127  Ind.  50, 
26  N.  E.  210. 

"It  is  those  risks  alone  which  cannot 
be  obviated  by  the  adoption  of  reason- 
able measures  of  precaution  by  the 
master  that  the  servant  assumes." 
Pantzar  v.  Tilly  Poster  Iron  Min.  Go. 
(1885)   99  N.  Y.  376,  2  N.  E.  24. 

"Dangers  which  are  known  and  can 
be  mitigated  or  avoided  by  the  exercise 
of  reasonable  care  and  precaution  on 
the  part  of  those  carrying  on  the  busi- 
ness, and  injuries  from  which  happen 
through  neglect  to  exercise  such  care, 
are  not  incident  to  the  business;  and 
the  master  is  generally  liable  for  dam- 
ages occurring  therefrom."  McGovem 
V.  Central  Vermont  R.  Go.  (1890)  123 
N.  Y.  280,  25  N.  E.  373. 

"There  is  no  implied  contract  grow- 
ing out  of  the  contract  of  service,  that 
the  servant  shall  take  the  risk  of  the 
master's  negligence,  or  that  the  latter 


shall  be  exempt  from  responsibility  to 
the  servant  for  his  own  personal 
wrongs."  Anthony  v.  Leeret  (1887) 
105  N.  Y.  591,  12  N.  E.  561. 

■  "If  the  accident  was  due  to  the  fore- 
man's negligence  in  giving  the  wrong 
signal,  then  the  doctrine  of  assumed 
risk  cannot  be  invoked,  inasmuch  as  the 
risk  of  negligence  on  the  part  of  the 
master  personally,  or  of  his  representa- 
tive, the  foreman,  not  a  fellow  servant, 
is  not  assumed."  Devine  v.  Kelly-At- 
kinson Gonstr.  Go.  (1910)  156  111.  App. 
602. 

The  decisions  in  which  the  extent  of 
the  master's  liability  is  defined  in  lan- 
guage similar  to  that  of  the  above- 
cited  eases  are  so  numerous  that  it 
would  be  unprofitable  to  cite  them  all. 
The  following  will  serve  as  sufficient 
examples:         Ashworth      v.      Stanwix 

(1861)  3  El.  &  El.  701,  30  L.  J.  Q. 
B.  N.  S.  183,  7  Jur.  N.  S.  467,  4  L. 
T.  N.  S.  85;  Southern  P.  Go.  v.  Burke 
(1894)  9  C.  C.  A.  229,  13  U.  S.  App. 
110,  23  U.  S.  App.  1,  60  Fed.  704; 
Swensm,  v.  Bender  (1902)  51  0.  C.  A. 
627,  114  Fed.  1;  Harvey  v.  Tecoas  &  P. 
R.  Go.  (1909)  92  C.  C.  A.  237,  166  Fed. 
385;  Perry  v.  Marsh  (1854)  25  Ala. 
659;  Little  Rock,  M.  R.  &  T.  R.  Oo.  v. 
Leverett  (1886)  48  Ark.  333,  3  S.  W. 
59 ;  Little  Rock  &  Ft.  8.  R.  Go.  v.  Voss 
(1892)  —  Ark.  — ,  18  S.  W.  172;  St. 
Louis,  I.  M.  &  8.  R.  Go.  v.  Vann  (1911) 
98  Ark.  145,  135  S.  W.  816;  Zeigler  v. 
Danlury  d  N.  R.  Go.  (1885)  52  Conn. 
543;  Middle  Georgia  d  A.  R.  Go.  v. 
Barnett  (1898)  104  Ga.  582,  30  S.  E. 
771 ;  Illinois  Steel  Go.  v.  Bauma/n, 
(1899)  178  111.  351,  69  Am.  St.  Rep. 
316,  53  N.  E.  107;  Alton  Paving,  Bldg. 
&  Fire  Brick  Go.  v.  Hudson  (1898) 
176  111.  270,  52  N.  E.  256;  Gonsolidated 
Coal  Go.  V.  Haenni  (1893)  146  111.  614, 
35  N.  E.  162 ;  Lasalle  v.  Kostka  ( 1901 ) 
190  111.  130,  60  N.  E.  72;  D.  Sincladr 
Co.  V.  Waddill  (1902)  200  111.  17,  65 
N.  E.  437;  Kenny  v.  Marquette  Gem,ent 
Mfg.  Go.  (1909)  149  111.  App.  173,  af- 
firmed in  (1910)  243  111.  396,  90  N.  E. 
724;  Baltimore  &  0.  S.  W.  R.  Go.  v. 
Peterson  (1901)  156  Ind.  364,  59  N.  E. 
1044;  Hall  v.  Bedford  Quarries  Go. 
(1901)  156  Ind.  460,  60  N.  E.  149; 
Moran  v.  Harris  (1884)  63  Iowa,  390, 
19  N.  W.  278;  Knapp  v.  Siouw  City  & 
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only  such  as  are  ordinarily  incident  to  the  employment.*     On  the 

P.  R.  Co.  (1887)   71  Iowa,  41,  32  N.  W.  Bldg.  Co.  (1910)   87  S.  C.  210,  69  S.  E. 

18;   Wallace  v.  Bach   (1906)    30  Ky.  L.  212;    Missouri  P.  R.    Co.   v.   Crenshaw 

Rep.  69,  97  S.  W.  418;  Raff  v.  Sumnut  (:888)   71  Tex.  340,  9  S.  W.  262:  Gulf, 

Lumber  Co.   (1907)   119  La.  571,  44  So.  C.  &  S.  F.  R.  Co.  v.  Silliphcmt   (1888) 

302;  Buzzell  v.  Laconia  Mfg.  Co.  (1861)  70  Tex.  623,  8  S.  W.  673;  Galveston,  H. 

48  Me.  lis,  77  Am.  Deo.  212;  Rhoades  &   8.   A.   R.   Co.   v.   Arispe    (1891)    81 

V.  Varney    (1898)    91  Me.  222,   39  Atl.  Tex.  517,  17  S.  W.  47;   Texas  &  P.  R. 

552;   Frye  v.  Bath  Gas  d  Electric  Co.  Co.  v.  Eberheart    (1897)    91   Tex.   321, 

(1900)  94  Me.  17,  46  Atl.  804;  Wonder  43  S.  W.  510,  affirming  (1897)  —  Tex. 
V.  Baltimore  d  0.  R.  Co.  (1870)  32  Md.  Civ.  App.  — ,  40  S.  W.  1060:  Chapman 
411,  3  Am.  Rep.  143;  Cunuberland  d  v.  Southern  P.  Co.  (1895)  12  Utali,  30, 
P.  R.  Go.  V.  State  (1875)  44  Md.  283;  41Pac.  551;  Hill  v.  Southern  P.  Co. 
BaggnesU  v.  Lyman  Mills  (1906)  193  (1901)  23  Utah,  94,  63  Pao.  814;  Trihay 
Mass.  103,  78  N.  E.  852;  Eddy  v.  Aur-  v.  BrooJclyn  Lead  Min.  Co.  (1886)  4 
ora  Iron  Min.  Co.  (1890)  81  Mich.  548,  Utah,  468,  11  Pac.  612,  15  Mor.  Min. 
46  N.  W.  17;  King  v.  Ford  River  Lum-  Rep.  535;  Dumas  v.  Stone  (1893)  65 
her  Co.  (1892)  93  Mich.  172,  53  N.  W.  Vt.  442,  25  Atl.  1097;  Houston  v.  Brush 
10;  Tiemey  v.  Minneapolis  d  St.  L.  R.  (1894)  66  Vt.  331,  29  Atl.  380;  8e^- 
Co.  (3885)  33  Minn.  311,  53  Am.  Rep.  erance  v.  New  England  Talc  Co.  (1900) 
35,  23  N.  W.  229 ;  Bergquist  v.  Chand-  72  Vt.  181,  47  Atl.  833 ;  Walty  v.  Lake 
ler  Iron  Co.  (1892)  49  Minn.  511,  52  Superior  Terminal  d  Transfer  R.  Co. 
N.    W.    136;    Gibson   v.   Pacific  R.    Co.  (1898)  100  Wis.  128,  75  N.  W.  1022. 

(1870)    46  Mb.   163,  2  Am.  Rep.   497;  i  Moore     Lime     Co.     v.     Richardson 

Whalen  V.  Centenary  Church  (1876)  62  (1897)    95   Va.   326,   64   Am.   St.   Rep. 

Mo.    326     (defective   machinery    or    in-  785,  28  S.  E.  334. 

competent  servants)  ;  Henry  v.  Wabash  It   is   error   to   refuse   a   request   for 

Western  R.  Co.  (1891)   109  Mo.  488,  19  a  requested   instruction   to   this   effect. 

S.   W.   239;    Nioholds  v.   Crystal  Plate  Galveston,  H.  d  S.  A.  R.  Go.  v.  Pitts 

Glass    Co.    (1894)     126    Mo.    55,    27    S.  (1897)   —  Tex.  Civ.  App.  — ,  42  S.  W. 

W.  516,  28  S.  W.  991;  O'Mellia  v.  Kan-  255. 

sas  City,  St.  J.  d  C.  B.  R.  Co.   (1893)  in    any    case    where   there    is    prima 

115   Mo.   205,   21    S.   W.   503;    Blanton  facie    evidence    of    negligence,    an    un- 

V.  Dold    (1891)    109  Mo.  75,   18  S.  W.  qualified     instruction    that    a    servant 

1149;   Gregory  v.  Chicago,  M.  d  St.  P.  assumes  the  ordinary  risks  of  the  em- 

B.  Co.  (1911)  42  Mont.  551,  113  Pac.  ployment  is  properly  supplemented  by 
1123;  Kearney  Electric  Co.  v.  Laughlin  a  statement  in  which  the  jury  are  told 
(1895)  45  Neb.  401,  63  N.  W.  941;  that  this  rule  does  not  apply  to  risks 
O'Neill  v.   Chicago,  R.  I.  &  P.  R.  Go.  which  are  extraordinary  and  which  did 

(1901)  62  Neb.  358,  60  L.R.A.  443,  86  N.  not  exist  at  the  time  the  servant  was 
W.  1098 ;  Yam,  Horn  v.  Cooper  d  C.  Bros,  hired.  Libby,  McN.  d  L.  v.  Scherman 
(1911)  88  Neb.  687,  130  N.  W.  567;  (1893)  146  111.  553,  37  Am.  St.  Rep. 
Comben  v.  Bell&oille  Stone  Co.   (1896)  191,  34  N.  E.  801. 

59  N.  J.  L.  226,  36  Atl.  473 ;  Abel  v.  Del-  An  instruction  that  a  locomotive  engi- 

aware  d  H.  Canal  Co.  (1891)  128  N.  Y.  neer    assumes    all    risks    ordinarily    in- 

664,  28  N.  E.  663;  Parley  v.  New  York  eident  to  the  business,  but  he  may  pre- 

(1897)    152  N.  Y.  222,  57  Am.  St.  Rep.  sume    that    the    company   will    furnish 

511,  46  N.  E.  506,  reversing  9  App.  Div.  a   reasonably   safe   track,    and   he   does 

536,'  41  N.  Y.  Supp.  622 ;  Porter  v.  West-  not  assume  risks  brought  about  by  the 

ernNorth  Carolima  R.  Go.  (1887)  97  N.  company's  negligence,  is  not  subject  to 

C.  63,  2  S.  B.  580;  Boss  v.  Northern  the  objection  that  he  could  only  pre- 
P.  R.' Co.  (1891)  2  N.  D.  128,  33  Am.  sume  the  company  would  use  all  ordi- 
St.  Rep.  756,  49  N.  W.  655;  Fisher  v.  nary  diligence  to  furnish  a  safe  track, 
Oregon  Short  Line  d  V.  N.  R.  Co.  and  that  he  assumed  the  risk  of  a  de- 
(1892)  22  Or.  533,  16  L.R.A.  519,  30  fective  track  if,  by  the  exercise  of 
Pac.  425;  Stager  v.  Troy  Laundry  Co.  ordinary  care,  he  might  have  known 
(1901)  38  Or.  480,  53  L.R.A.  459,  63  of  it.  Texas  d  P.  R.  Co.  v.  McClane 
Pac.  645;  Maguire  v.  Little  (1887)  —  (1900)  24  Tex.  Civ.  App.  321,  62  S.  W. 
K.  I.  — ,  13  Atl.  108;  Letms  v.  Gallivan  565. 
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other  hand,  any  instruction  which  is  inconsistent  with  or  ignores  the 
principle  is  erroneous.^ 

This  qualification  of  the  general  rule  as  to  the  assumption  of  ordi- 
nary risks,  and  not  that  rule  itself,  is  deemed  to  be  controlling  in  cases 
of  the  types  adverted  to  in  §§  11Y5-1177,  ante,  where  the  peculiar 

s  As,   where   the   jury   are  told   that  trains   in  such  a  manner  as  to  make 

the    law    presumes    that    every    person  his    employment    unusually    dangerous, 

who  accepts  employment  does   so  with  and    voluntarily    continued    to    expose 

the   risks    incident   thereto.      Piette   v.  himself  to  such  hazard   in  performing 

Bavarian  Brewing  Go.   (1892)   91  Mich,  his   duty,   recovery   cannot   be   had   for 

605,   52   N.   W.   152.  his  death  from  being  struck  by  a  train 

Or    where    the    words    of    the    trial  while  so  employed,  is  properly  refused 

judge  are  open  to  the  construction  that  where   the   circumstances   affecting  the 

a  servant  assumes  every  danger  which  duty  of  the  employer  and  the  employee 

may  possibly  arise  in  the  performance  to   exercise   care   and   caution   commen- 

of  his  duties.     Pittshurg  Bridge  Co.  v.  surate    with    the    danger    are    ignored. 

Walker    (1897)    170  111.  550,  48  N.  B.  Illinois    C.    R.    Go.    v.    Oilhert    (1895) 

915.  157   111.   354,   41   N.   E.   724. 

An  instruction  that  a  brakeman   on  In  an  action  for  an  injury  received 

a   train    assumes   the   risk    of    dangers  by   a  railway  employee  by  having  his 

incident    to    the    speed    at    which    the  foot  caught  in  an  imperfect  track  and 

train   is  run   is   not  correct,   unless   it  being   run   over,    the   defendant   is   not 

is   qualified  by  the  provisio  that  such  entitled    to    have    the    jury    instructed 

assumption   is  implied  only  if  the  de-  that,    if   the   injured   man   was    in  the 

fendant  was  not  negligent  in   running  habit   of   driving   cars   over  the   track, 

the   train   at   that   speed.      Conners   v.  and  by  the  use   of   ordinary   care  and 

Burlington,  G.  R.  &  N.  R.  Go.    (1888)  observation  could  have   been   aware   of 

74  Iowa,  383,  37  N.  W.  966.  i*^  condition,  he  took  upon  himself  the 

An  instruction  that  plaintiff  in  enter-  ""i^k  of  the  employment.  Such  a  charge 
ing  upon  his  work  in  connection  with  ""^^  considered  misleading  for  the  rea- 
a  derrick  by  the  breaking  of  which  he  ?o°  tn^*  i*  ™ight  have  led  the  jury 
was  injured  assumed  all  the  risk  in  *o  suppose  that,  under  the  conditions 
connection  with  his  association  as  to  shown,  the  risk  was  one  incident  to 
the  place  in  which  he  worked  and  the  *"«  employment.  Philadelphia,  W.  & 
character  of  the  material,  utensils,  and  ^-  ^-  ^°-  ■^-  ^*«<e  (1882)  58  Md.  372. 
employments,  which  were  obvious  to  -*■  requested  instruction,  that  if  a  car 
him  or  ascertainable  in  the  exercise  of  fepairer  knew  of  the  custom  or  manner 
ordinary  care,  is  improper  unless  the  ^"  which  cars  were  placed  upon  the  re- 
master's  duty  in  respect  to  such  mat-  Pf^''  tracks,  where  he  was  liable  to  be 
ters  and  plaintiff's  right  to  rely  up-  5*  '^°^^'  be  assumed  all  the  risks  inci- 
on  the  discharge  of  such  duty  is  also  ^^"^^  *°  ^^^  manner  of  making  entry  on 
stated.  Ambrose  r.  Angus  (1895)  61  ®"''"  track,  and  plaintiff  would  not  be 
111.   App.   304.  entitled   to    recover    by    reason    of    the 

An  instruction  which  fails  to  point  ™anner  of  the  entry,  is  properly  re- 
out  that  the  injured  servant  did  not  i"sed,  as  it  would  prevent  a  recovery 
assume  the  risk  of  the  place  or  appli-  though  the  jury  should  believe  that 
ances  being  in  an  unsafe  condition  the  defendant  was  guilty  of  negligence 
is  erroneous.  Warren  v.  Jeunesse  in  running  the  car  onto  the  repair 
(1909)  —  Ky.  — ,  122  S.  W.  862.  track,  without  reference  to  the  ques- 
To  the  same  effect,  Louisville  &  N.  R.  tion  as  to  whether  it  had  made  proper 
Co.  V.  Grutcher  (1909)  135  Ky.  381,  rules.  Texas  &  P.  R.  Go.  v.  Eler- 
122   S.   W.    191.  heart    (1897)    91   Tex.    321,    43    S.    W. 

A    requested    instruction    that,    if    a  510,  affirming  (1897)  —  Tex.  Civ.  App. 

railroad  employee  knew  or  might  have  — ,  40  S.  W.  1060. 
known  that  the  company  operated  its 
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hazards  of  the  employment  are  unnecessarily  augmented  by  a  specific 
"want  of  care  on  the  master's  part.* 

There  is  some  authority  for  the  doctrine  that  a  contract  by  which 
"the  master  is  declared  in  unqualified  terms  to  be  free  from  responsi- 
bility for  accidents  occurring  from  any  cause  whatever  should  be  con- 
strued in  such  a  sense  as  to  leave  him  still  liable  for  injuries  caused 
by  his  negligence.*  Still  less  can  an  intention  to  undertake  extraor- 
■dinary  risks  be  attributed  to  a  servant,  where  the  words  relied  upon 


4  A  laborer  sent  out  on  a  work  train 
"to  repair  a  track  after  a  storm  assumes 
the  enlianced  risks  arising  from  the 
"want  of  repair,  so  far  as  they  are  due 
"to  the  action  of  the  storm.  But  he  does 
not  assume  any  risks  which  result  from 
the  neglect  of  the  master  to  use  proper 
<;are,  before  the  storm,  to  keep  a  bridge 
in  repair,  or  to  ascertain  the  condition 
of  the  track  or  bridge  after  the  storm, 
or  to  take  such  due  and  proper  precau- 
tionary measures  to  prevent  accidents 
to  its  employees  as  the  exigencies  of 
the  situation  may  require.  Carlson  v. 
Oregon    Short    Line    &    U.    N.    R.    Go. 

(1892)  21  Or.  450,  28  Pac.  497. 

A  shoveler  engaged  by  a  railway 
■company  to  assist  in  removing  dirt 
and  other  obstructions  from  its  track, 
upon  which  they  have  been  washed  by 
an  unusual  storm  or  freshet,  does  not 
assume  the  risk  of  the  company's  fail- 
ure before  the  storm  to  keep  in  proper 
repair  a  bridge  over  which  the  train 
on  which  he  is  carried  is  required  to 
pass,  or  to  send  out  a  track  walker  in 
advance  of  the  trains  to  ascertain 
the  condition  of  the  track  or  bridge 
after  the  storm,  or  to  take  such  other 
due  and  precautionary  measures  to  pre- 
vent accidents  as  may  be  required  by 
the  exigency  of  the  situation.  Conlon 
V.   Oregon  Short  Line  <&   U.  ^.  R-  Co. 

(1893)  23  Or.  499,  32  Pao.  397.  The 
court  said:  "It  may  be  admitted  that, 
if  the  performance  of  his  duties  had 
required  that  he  should  ride  over  the 
track  from  place  to  place  where  his 
services  were  needed  to  clear  the  track 
of  obstructions,  the  risk  he  assumed 
included  the  danger  of  bridges  being 
undermined  or  swept  out  by  freshets 
or  floods,  when  they  occurred  from  in- 
evitable accident,  but  not  when  the  dan- 
ger might  have  been  ascertained  and 
averted  in  time  to  avoid  the  injury, 
by  the  exercise  of  reasonable  care  or 
of  proper  precautions." 


A  civil  engineer  in  the  employ  of  a 
railroad  company,  who  rides  on  a  train 
over  a  new  track  which  he  is  engaged 
in  laying,  when  ordered  to  do  so,  as- 
sumes only  the  risks  ordinarily  inci- 
dent to  travel  over  such  new  track, 
with  due  care  in  the  management  of 
the  train  and  the  condition  of  the  track. 
His  assumption  of  such  risks  will  not 
relieve  the  company  of  the  charge  of 
negligence  arising  from  an  undue  rate 
of  speed  and  the  failure  to  repair  de- 
fects in  the  track  made  by  stones. 
Meloy  V.  Chicago  &  N.  W.  R.  Co. 
(1889)  77  Iowa,  743,  4  L.R.A.  287, 
14  Am.  St.  Rep.  325,  42  N.  W.  563. 

An  employee  assumes  the  additional 
risk  incident  to  the  removal  of  an  em- 
bankment by  undermining  the  base  and 
prying  or  blasting  off  the  top,  over 
that  involved  in  taking  the  bank  down 
from  the  top,  but  not  that  incident  to 
the  failure  of  the  master  to  exercise 
reasonable  care  to  remove  the  over- 
hanging earth  as  the  excavation  pro- 
ceeds. Bradley  v.  Chicago,  M.  &  St. 
P.  R.  Go.  (1897)  138  Mo.  293,  39  S. 
W.   763. 

An  experienced  tile  setter  employed 
in  a  fireproof  building  where  steel 
workers  are  engaged  in  joining  the 
framework  of  the  building  assumes  all 
ordinary  hazards  of  the  work  he  en- 
gages in,  but  not  the  risk  of  being 
injured  hj  falling  material,  which  it 
is  customary  to  guard  against  and 
make  suitable  provision  to  prevent. 
Pioneer  Fireproof  Constr.  Co.  v.  Bow- 
ell  (1901)  189  111.  123,  59  N.  E.  535, 
affirming    (1900)    90   111.   App.   122. 

6  In  Memphis  &  G.  R.  Go.  v.  Jones 
(1859)  2  Head,  517,  a  slave  was  hired 
from  his  owner  under  a  contract  to  the 
following  effect:  All  risks  incurred  or 
liability  to  accidents  whilst  in  said 
service  is  compensated  for  and  covered 
by  the  pay  agreed  upon ;  the  said  rail- 
road   company    assuming    no    responsi- 
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as  being  indicative  of  such  an  intention  are  reasonably  susceptible  of 
a  different  construction.^ 

1179.  [271]  — unless  compreliended  by  the  servant.— In  statements 
of  the  general  principle  enunciated  in  the  last  section  there  are  often 
found  words  which  recognize,  in  the  form  of  an  exceptive  limitation, 
the  existence  of  the  principle  which  declares,  as  will  presently  be 
shown,  the  circumstances  under  which  a  risk,  though  extraordinary, 
is  deemed  to  have  been  assumed.  An  extraordinary  risk,  it  is  said,  is 
not  assumed  unless  it  is,  or  ought  to  be,  known  to  and  comprehended 
by  the  servant,  or — as  the  same  conception  may  also  be  expressed  in 
logically  equivalent  terms — where  the  servant  is  chargeable  neither 
with  an  actual  nor  a  constructive  knowledge  and  comprehension  of 
the  risk.^ 


bility  for  damages  from  accident,  or 
any  cauae  whatever.  The  court  said: 
"It  might  be  somewhat  difficult  to  de- 
fine the  exact  meaning  and  effect  of 
the  foregoing  stipulation.  This,  how- 
ever, is  not  necessary  for  the  present 
determination.  But  there  is  no  sort 
of  difficulty  in  determining  what  it 
does  not  mean.  It  is  true  the  lan- 
guage of  the  instrument  is  very  strong, 
but  it  must  receive  a  reasonable  and 
sensible  construction.  It  would  be  most 
absurd  to  suppose  that  it  was  the  in- 
tention and  understanding  of  the  par- 
ties that  the  company  should  be  pro- 
tected from  liability,  not  only  against 
all  the  ordinary  casualties  to  which 
the  slave  might  be  exposed  in  work- 
ing on  the  road,  and  also  against  in- 
juries caused  by  third  persons  in  which 
the  company  had  no  participation,  but 
likewise  against  injury  or  loss  oc- 
casioned by  the  wilful  wrong  or  gross 
negligence  of  the  company  itself,  or  its 
agents!  Such  a  construction  of  the 
agreement  is  altogether  inadmissible. 
The  stipulation  is  not  available  for 
the  defendant  against  its  own  wilful 
wrong  or  culpable  negligence."  In 
jurisdictions  where  express  agreements 
not  to  sue  a  master  for  injuries  result- 
ing from  his  negligence  are  regarded 
as  invalid  (see  chapter  Lxxxiii.),  a 
contract  like  the  one  in  the  case  cited 
would,  for  the  purpose  of  upholding 
it,  naturally  be  construed  in  the  same 
manner  as  that  favored  by  the  court. 
But  the  validity  of  such  agreements 
does  not  seem  to  have  been  anywhere 


discussed  till  some  years  after  this  case 
was  decided. 

6  A  man  employed  to  run  an  elevator 
does  not  assume  risks  of  defective  con- 
struction because,  after  he  has  been 
hired,  he  is  told  that  he  "must  look  out 
and  run  at  his  own  risk,"  and  that  the 
employer  will  stand  no  responsibility, 
and  replies  that  he  has  run  elevators, 
and  that  there  need  be  no  fear  of  him. 
The  natural  meaning  of  such  an  an- 
swer, under  the  circumstances,  is  mere- 
ly that  the  employer  need  not  be  con- 
cerned about  the  servant's  competency. 
Fairbank  Canning  Co.  v.  Innes  (1887) 
24  111.  App.  33,  affirmed  (1888)  12& 
111.  410,  17  N.  E.  720. 

1  In  Rummel  r.  Dilworth  (1889)  131 
Pa.  509,  17  Am.  St.  Rep.  827,  19  Atl. 
345,  346,  the  court  said:  "The  gen- 
eral rule  that  a  workman  assumes  the 
risks  incident  to  his  employment  when 
he  enters  upon  it  is  well  settled,  but 
its  application  is  subject  to  certain 
qualifications.  He  certainly  has  the 
right  to  expect  his  employer  to  pro- 
vide machinery,  tools,  and  appliances 
that  are  reasonably  safe  for  his  use, 
and  he  assumes  no  risks  growing  out 
of  their  defective  character,  unless  he 
has  been  fully  advised  that  they  are 
defective  and  dangerous.  He  has  the 
right  to  suppose  that  his  employer 
has  provided  such  guards  and  means 
of  protection  from  injury,  in  the  use 
of  the  machinery,  tools,  and  appliances, 
as  are  usual  and  reasonably  necessary 
for  his  safety;  .and  he  cannot  be  held 
to  assume  the  risks  attendant  on  their 
absence,  unless   such  absence  is  appar- 
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rent,   or  his  attention  has  been  called  333,  3  Am.  St.  Rep.  230,  3  S.  W.  50; 

to   it."                          .  Gisson  y.  Schvxilacher    (1893)    99  Cal. 

"If   the   plaintiff   did  not  appreciate  419,  34  Pac.  104;  Higgins  v.  Williams 

the  danger  of  the  work  he  was  doing,  (1896)     114    Cal.    176,    45    Pac.    1041; 

arising   from   the   defective   appliances.  Cooper  v.  Partner  Brewing  Co.    (1901) 

and  if  the   defendants  were  not  justi-  112  Ga.  894,  38  S.  E.  91;  United  States 

fied    in    supposing    he    understood    it.  Rolling    Stock    Co.    v.    Wilder    (1886) 

it    cannot    he    held    that,    in    the    con-  116  111.  100,  5  N.  E.  92;   Whitney  d-  S. 

■tractual  relation  of  master  and  servant,  Co.   v.   O'Rourke    (1898)    172   111.    177, 

he  assumed  the  risk  which  resulted  in  50  N.  E.  242;   Chicago  &  N.  W.  R.  Go. 

lis  injury."     Demars  v.  Olen  Mfg.  Co.  v.  Oillison   (1898)   173  111.  264,  64  Am. 

(1892)    67  N.  H.  404,  40  Atl.  902.  St.   Rep.   117,   50   N.   E.   657,   affirming 

A  servant  does  not  assume  the  un-  (1897)     72    111.    App.    207;    Knox    v. 

usual  and  extraordinary  risk  of  which  American    Rolling    Mill    Corp.     (1908) 

the  master  knows  or  which  he  should  236  111.  437,  127  Am.  St.  Rep.  291,  86 

know  or  foresee,  unless  such  risks  are  N.    E.    90;    Eblin   v.   American    Car   & 

obvious,   or  the   servant  has  actual   or  Foundry    Co.    (1909)    238    111.    176,    87 

presumptive  knowledge  of  the   danger.  N.  E.  385 ;  McGurton  v.  Monarch  Elec- 

Reed  v.   Stochmeyer    (1896)    20    C.   C.  trie  cC-   Wire  Co.    (1910)    157  111.   App. 

A.    381,    34   U.    S.   App.    727,    74    Fed.  269;    Leibnow    v.    Wisconsin    Lime    & 

186.  Cement  Co.    (1910)    157  111.  App.  273; 

A  servant  does  not  assume  the  dan-  Romney  v.  Chicago  &  A.  R.  Co.   (1910) 

ger    from    the    failure    of    the    master  158  111.  App.   104;   Bradbury  v.   Good- 

to  exercise   reasonable  care  to  provide  win   (1886)   108  Ind.  286,  9  N.  E.  302; 

safe    machinery    and    appliances,    or    a  Pennsylvania  Co.  v.  Whitcomb    (1887) 

safe   place    in   which   to   do   his   work,  111   Ind.   212,   12  N.  E.  380;   Pennsyl- 

unless  the  danger  is  obvious,  or  he  can  vania    Co.   v.   Brush    (1891)     130    Ind. 

acquire  knowledge  thereof  in  the  exer-  347,  28  N.  E.  615;  Salem  Stone  d  Lime 

cise  of  ordinary  care.     Comben  v.  Belle-  Co.  v.   Griffin   (1894)    139  Ind.  141,   38 

ville    Stone    Co.     (1896)     59    N.    J.    L.  N.    E.    411;    Indianapolis    Teleph.    Co. 

226,  36  Atl.  473.  v.  Sproul    (1910)    —  Ind.  App.  — ,  93 

A   servant  who,   upon   discovering   a  N.    E.    463;    Marion   Light   <f    Heating 

defect  in  his  machine,  leaves  his  work  Co.  v.  Vermillion   (1911)    —  Ind.  App. 

and    seeks    the    master    to    report    the  — ,  94  N.  E.  1038;  McDermott  v.  Iowa 

same,  but,  upon  his  failure  to  find  the  Falls  d  S.  C.  R.   Co.    (1891)    —  Iowa, 

master,    returns    to    his    work    and    is  — ,  47  N.  W.   1037;    Olson  v.  Sanford 

injured,  must  be  held  to  have  assumed  Produce    Co.     (1900)     111    Iowa,    347, 

the   risk,   since  he  was  fully  aware  of  82   N.   W.   903;    Mumford  v.    Chicago, 

it.     Dobbins  v.  Lang   (1902)   181  Mass.  R.   I.   d   P.   R.   Co.    (1905)    128    Iowa, 

397,  63  N.  E.  911.  685,    104    N.    W.    1135;    Schminkey    v. 

"When   the  master   has   been   guilty  T.  M.  Sinclair  d  Co.   (1908)    137  Iowa, 

of   negligence,   knowledge    on   the   part  130,    114    N.    W.    612;     Mergenthaler- 

of  the  servant  of  such  negligence  and  Horton   Basket    Co.   v.    Taylor    (1906) 

of  the  danger  arising  therefrom  is  the  28    Ky.   L.    Rep.    923,    90    S.    W.    968; 

foundation  of  assumed  risk."    Southern  B.   F.   Avery   d   Sons   v.   Lung    (1908) 

P.   Co.  V.  Winton    (1901)    27  Tex.  Civ.  32   Ky.   L.   Rep.    702,   106   S.   W.   865: 

App.  503    66  S.  W.  477.  Bland  v.  Shreveport  Belt  R.  Co.   (1896) 

For     language     including    a    similar  48   La.   Ann.   1057,   36   L.R.A.    114,    20 

point   of  view,   see:    Saxton  v.    Banks-  So.  284:  Scanlon  v.  Boston  d  A.  R.  Co. 

worth   (1872)   26  L.  T.  N.  S.  S51;   Car-  (1888)    147  Mass.  484,  9  Am.  St.  Rep. 

penter  v.  Mexican  A'at.  R.   Co.    (1889)  732,  18  N.  E.  209;  Donahue  v.  Droicn 

39  Fed.  315;   Sarder  d  H.  Coal  Min.  (1891)    154   Mass.   21.   27   N.   E.   675: 

Co.  V.  Schmidt  (1900)   43  C.  C.  A.  532,  Teginan    v.    Morse    (1893)     160    Mass. 

104   Fed    282;    Oregon   Round   Lumber  143,   35   N.   E.   451;    Ruddy  v.    George 

Co    V    Portland  d  A.  8.  8.  Co.    (1908)  F.   Blake   Mfg.    Co.    (1910)    205   Mass. 

162    Fed    912;    Miller  v.   Missouri,   K.  172,  91  N.  E.  310:  Piette  v.  Bavarian 

d   T    R    Co     (1909)    95    C.    C.   A.   65,  Brewing   Co.    (1892)    91   Mich.   605.   52 

169   Fed    567;    Baltimore  d   0.  R.   Co.  N.  W.  152;   Ragon  v.  Toledo,  A.  A.  d 

V     Taylor    (1911)     109    C.    C.   A.    172,  iT.    M.   R.    Co.    (1893)    97    Mich.    265, 

186    Fed     828;    Little   Rock,    M.    R.    d  37  Am.   St.  Rep.   336,   56  N.   W.   612; 

T    R    Co.  V.  Leverett    (1886)    48  Ark.  Phelps   v.    Chicago    d    W.    M.    R.    Co. 
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Instructions  are  correct  or  erroneous  according  as  they  conform  to 
or  are  inconsistent  with  this  principle.^ 

(1899)  122  Mich.  171,  81  N.  W.  101,  (1888)  5  Utah,  612,  1  L.R.A.  131,  19' 
84  N.  W.  66;  Clapp  v.  Minneapolis  &  Pac.  191;  Garity  v.  Bullion-Beck  £  0. 
St.  L.  R.  Co.  (1886)  36  Minn.  6,  1  Min.  Co.  (1904)  27  Utah,  534,  76  Pac. 
Am.  St.  Rep.  629,  29  N.  W.  340;  Cum-  556;  Leach  v.  Oregon  Short  Line  R. 
mings  v.  Collins  (1876)  61  Mo.  520;  Co.  (1905)  29  Utah,  285,  110  Am.  St. 
Murphy  v.  Wahash  R.  Co.  (1892)  115  Rep.  708,  81  Pac.  90;  CarUne  v.  Ben- 
Mo.  Ill,  21  S.  W.  862;  Helfenstein  nington  &  R.  R.  Go.  (1889)  61  Vt.  348, 
V.  Medart  (1896)  136  Mo.  595,  36  S.  17  Atl.  491;  Dumas  v.  Stone  (1893) 
W.  863,  37  S.  W.  829,  38  S.  W.  894;  65  Vt.  442,  25  Atl.  1097;  Houston  v. 
Hollenhech  v.  Missouri  P.  R.  Co.  Brush  (1894)  66  Vt.  331,  29  Atl. 
(1897)  141  Mo.  97,  38  S.  W.  723,  41  380;  Place  v.  Grand  Trunk  R.  Co. 
S.  W.  887;  Kearney  Electric  Co.  v.  (1907)  80  Vt.  196,  67  Atl.  545;  Hatch 
Laughlin  (1895)  45  Neb.  390,  63  N.  v.  Reynolds  (1907)  80  Vt.  294,  67  Atl. 
W.  941;  Dervin  v.  Herrman  (1890)  816;  McDujfee  v.  Boston  &  M.  R.  Co. 
26  Jones  &  S.  193,  9  N.  Y.  Supp.  722;  (1908)  81  Vt.  52,  130  Am.  St.  Rep. 
Fancher  v.  ffew  York,  L.  E.  &  W.  R.  1019,  69  Atl.  124;  Lahti  v.  Rothschild' 
Co.  (1894)  75  Hun,  350,  27  N.  Y.  (1910)  60  Wash.  438,  111  Pac.  451; 
Supp.  62;  Hollingsworth  v.  Long  Is-  Johnson  v.  First  Nat.  Bank  (1891)  79 
land  R.  Co.  (1895)  91  Hun,  641,  36  Wis.  414,  24  Am.  St.  Rep.  722,  48  N. 
N.  Y.  Supp.  1126;  Field  v.  New  York  W.  712;  Kraczek  v.  Falk  Co.  (1910) 
C.  &  H.  R.  R.  Co.  (1903)  86  App.  Div.  142  Wis.  570,  126  N.  W.  30. 
148,  83  N.  Y.  Supp.  535;  Ehrenfried  "West  Pratt  Coal  Co.  v.  Andrews 
V.  Lackawanna  Iron  &  Steel  Co.  (1903)  (1907)  150  Ala.  368,  43  So.  348;  Illi- 
89  App.  Div.  130,  85  N.  Y.  Supp.  57,  nois  C.  R.  Co.  v.  Fitzpatrick  (1907) 
aiErmed  in  (1904)  180  N.  Y.  515,  72  227  111.  478,  118  Am.  St.  Rep.  280, 
N.  E.  1141:  Nelson  v.  New  York  (1905)  81  N.  E.  529;  Cleveland,  C.  C.  &  St.  L. 
101  App.  Div.  18,  91  N.  Y.  Supp.  763;  R.  Co.  v.  Scott  (1902)  29  Ind.  App. 
Wilkie  Y.  Raleigh  d  C.  F.  R.  Go.  (1900)  519,  64  N.  E.  896;  Indiana  Natural 
127  N.  C.  203,  37  S.  E.  204;  Neeley  v.  Gas  <&  Oil  Co.  v.  YauUe  (1903)  31 
Southwestern  Cotton  Seed  Oil  Co.  Ind.  App.  370,  68  N.  E.  195;  Southern 
(1903)  13  Okla.  356,  64  L.R.A.  145,  Indiana  R.  Co.  v.  Moore  (1904)  —Ind. 
75  Pac.  537;  Miller  v.  Inman,  P.  &  App.  — ,  72  N.  E.  479,  reversing  on  re- 
Co.  (1901)  40  Or.  161,  66  Pac.  713;  hearing  (1904)  34  Ind.  App.  154,  71 
Strauhal  v.  Asiatic  S.  S.  Go.  (1906)  N.  E.  516;  Loid  v.  J.  S.  Rogers  Co- 
48  Or.  100,  85  Pac.  230;  Hoffman  v.  (1903)  68  N.  J.  L.  713,  54  Atl.  837; 
Clough  (1889)  124  Pa.  505,  17  Atl.  Geldard  v.  Marshall  (1906)  47  Or.  271, 
19;  Philadelphia  £  R.  R.  Co.  v.  Huber  83  Pac.  867,  84  Pac.  803;  Gnlf,  O.  d 
(1889)  128  Pa.  63,  5  L.R.A.  439,  18  S.  F.  R.  Co.  v.  Moore  (1902)  28  Tex. 
Atl.  334;  Masterson  v.  Eldridge  (1904)  Civ.  App.  603,  68  S.  W.  559;  Galveston, 
208  Pa.  242,  57  Atl.  515;  Maguire  v.  H.  d  8.  A.  R.  Co.  v.  Stoy  (1907)  44 
Little  (1887)  —  R.  L  — ,  13  Atl.  108 ;  Tex.  Civ.  App.  448,  99  S.  W.  135; 
Taylor,  B.  &  H.  R.  Co.  v.  Taylor  (1890)  Thompson  v.  Planters'  Compress  Co. 
79  Tex.  104,  23  Am.  St.  Rep.  316,  (1907)  48  Tex.  Civ.  App.  235,  106 
14  S.  W.  918;  Bonner  v.  La  None  S.  W.  470;  Galveston,  H.  d  S.  A.  R.  Co. 
(1891)  80  Tex.  117,  15  S.  W.  803;  v.  Sherwood  (1902)  —  Tex.  Civ.  App. 
Drake  v.  San  Antonio  d  A.  P.  R.  Co.  — ,  67  S.  W.  776;  Houston  Electric  Go. 
(1905)  99  Tex.  240,  89  S.  W.  407;  v.  RoUnson  (1903)  —  Tex.  Civ.  App. 
San  Antonio  d  A.  P.  R.  Co.  v.  Engel-  — ,  76  S.  W.  209;  Quimn  v.  Galveston,, 
horn  (1900)  24  Tex.  Civ.  App.  324,  H.  d  S.  A.  R.  Co.  (1905)  —  Tex.  Civ. 
62  S.  W.  561,  65  S.  W.  68;  Galveston,  App.  — ,  84  S.  W.  395;  Herdler  v. 
H.  d  S.  A.  R.  Co.  V.  Manns  (1904)  37  Buck's  Stove  d  Range  Co.  (1896)  136 
Tex.  Civ.  App.  356,  84  S.  W.  254;  Mo.  3,  37  S.  W.  115;  Pikesville,  R.  d 
Texas  Mexican  R.  Co.  y.  Higgins  (1907)  E.  G.  R.  Co.  v.  State  (1898)  88  Md. 
44  Tex.  Civ.  App.  523,  99  S.  W.  200;  563,  42  Atl.  214. 

Houston,  E.  d  W.  T.  R.   Co.  v.  Boone  It  is  proper  to  refuse  an  instruction 

(1910)    —  Tex.   Civ.   App.   — ,   131   S.  that  a  servant  "assumes  the  risk  of  all 

W.   616;    Pidcock  v.    Union  P.   R.    Co.  ordinary   hazards    and    dangers    of   his- 
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It  will  be  observed  that  tbe  affirmation  of  the  servant's  right  of  ac- 
tion, in  the  phraseology  thus  used,  involves  elements  which,  when 
considered  from  a  different  standpoint,  supply  another  generic  prin- 
ciple, viz.,  that  the  exposure  of  a  servant  to  dangers  of  which  he  has 
no  knowledge,  actual  or  constructive,  imports  culpability.  See  §  956, 
ante. 

From  the  principle,  as  thus  stated,  it  follows  that  assumption  of  an 
extraordinary  risk  cannot  be  predicated,  as  a  matter  of  law,  where 
there  is  no  evidence  going  to  show  that  the  servant  understood,  or 
ought  to  have  understood,  that  risk,  or  where  the  evidence  actually 
produced  is  fairly  susceptible  of  the  construction  that  he  did  not  un- 
derstand it.* 

employment,    whether    the    same    -were  Tex.  Civ.  App.  324,  62  S.  W.  561,   65 

known  to  him  or  not."     Whitney  &  8.  S.  W.  68. 

Co.   V.   O'Bourke    (1898)    172   111.    177,  An  instruction  need  not  negative  as- 

50  N.   E.  242.  sumption  of  risk  in  a  case  where  close 

A    refusal    to    charge    that   plaintiff  observation    would    not    have    disclosed 

could  not  recover  if  his  decedent  knew  the  defective  condition  complained  of, — 

that   trains   were    habitually   sent    out  the  disposition  of  a  mule  to  kick.    MUl- 

insufficiently   manned,   and   he   had   al-  er  y.  Kelly  Coal  Co.  (1909)  239  111.626, 

ways  gone  on  such  trains,  is  not  error,  130  Am.  St.  Rep.  245,  88  N.  E.  196. 

where  it  does  not  appear  that  deceased  It  is  not  error  to  omit  any  charge  on 

had     any    knowledge    that    the    train  assumption  of  risk  when  that  issue  has 

which  preceded  his  own  on  the  morning  not     arisen.       American    Rolling     Mill 

in    question    had    only   two    brakemen.  Corp.  v.  Knox  (1908)  140  111.  App.  359, 

Rose  V.  Boston  &  A.  R.  Co.    (1874)    58  affirmed  in  (1908)  236  111.  437,  127  Am. 

N.  Y.  217.  St.  Rep.   291,  86  N.  E.  90;    Corn  Pro- 

Where  a'  servant  while  engaged  in  his  duct    Ref.    Co.    v.    Cherry    ( 1908 )     140 

duty    of    cleaning    a    headlight   slipped  111.  App.  1. 

from   a  step   on  an  engine,   due  to   an  Where  the  evidence  raises  a  question 

accumulation  of  grease  on  such  step,  it  as  to  whether  the  plaintiff  knew  of  the 

is   error   to   instruct  the   jury  that  he  dangerous  conditions  or  not,  the  ques- 

"assumed    all    risk    of    injury    incident  tion   of   assumption   of   risk   should  be 

to  the  performance  of  the  service  that  properly    submitted   to   the    Jury.      Di- 

he  was  engaged  to  perform,"  where  it  lesU  v.  Chicago  Ship  Bldg.  Co.    (1909) 

was  not  shown  that  he  knew  the  condi-  146  111.  App.  192. 

tion  of  the  step,  or  that  it  was  his  duty  An  instruction  is  erroneous  which 
to  keep  it  clean.  Bookrum  v.  Calves-  does  not  state  the  facts  requisite  to 
ton,  E.  &  8.  R.  Co.  (1900)  —Tex.  Civ.  bring  the  case  under  the  rule  holding  a 
^'  57  S  W  919  servant  to  have  assumed  the  risks  re- 
It  is  proper  to' refuse  a  request  for  suiting  from  the  master's  negligence ; 
an  instruction  that  a  railroad  employee  'i^mely,  that  the  risk  or  hazard  was 
J  j.i_  -1  i  v  •  4-  „i,  i,w  o  obvious  and  apparent,  or  that  it  was 
assumed  the  risk  of  being  struck  by  a  ^^^^^  ^^  ^^^  g^^^^^     ^.^^^  ^   ^„.^^^ 

cattle     guard     along     defendants     line  ^   ^    ^^     ^^ggg^    ^^^  jjj    ^        ^g- 

where  he  had  reasonable  ground  to  be-  ^^  instruction  permitting  a  recovery 

lieve  that  they  were  constructed  so  near  ^^^^   j^  ^-^^   servant  knew   of   the  dan- 

the    track   as   to   render   it   "possible"  gerous  condition  of  a  plank  which  broke 

for  him  to  be  struck  thereby  when  on  ^nd  precipitated  him  into  a  cattle  chute 

the  ladder  of  a  freight  car.     Such  as-  jg  erroneous.    Ft.  Worth  &  D.  C.  R.  Co. 

sumption    is    inferable    only   where    he  v.  Gary   (1902)   29  Tex.  Civ.  App.  122, 

knew   that   it  was   "probable"   that  he  68  S.  W.  200. 

would   be   so    struck.      San   Antonio   &  S  Western  Coal  &  Min.  Co.  v.  Ingra- 

A.  P.  R.  Co.  V.  Engelhom    (1900)    24  ham    (1895)    17  C.  C.  A.  71,  36  U.  S. 
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As  to  the  burden  of  proving  the  servant's  knowledge  of  an  extra- 
ordinary risk,  see  chapter  lxviii.,  post. 

1180.  [272]  Application  of  the  doctrine  to  specific  cases. — Most  of 
the  cases  in  which  the  servant's  nonassumption  of  extraordinary  risks 
is  asserted  relate  to  injuries  caused  by  dangerous  conditions  which 
arise  from  or  are  incident  to  the  intrinsic  quality  or  the  permanent 
arrangement  and  relative  disposition  of  the  instrumentalities  of  the 
business  or  the  materials  which  the  servant  is  required  to  handle.' 

App.  1,  70  Fed.  219;  Collins  v.  Green-  236  111.  30,  86  N.  E.  161  (weeds  growing 
field  (1898)  172  Mass.  78,  51  N.  E.  454;  on  track  prevented  stopping  of  car); 
Ostrander  v.  Lansing  (1897)  111  Mich.  Grand  Trunk  Western  R.  Co.  v.  Melrose 
693,  70  N.  W.  332;  Plefka  v.  Knapp-  (1906)  166  Ind.  658,  78  N.  E.  190  (de- 
Stout  Lumber  Co.  (1897)  72  Mo.  App.  feotive  derailing  device);  Southern  By. 
309;  George  v.  Clark  (1898)  29  C.  C.  Co.  v.  Bufkins  (1909)  45  Ind.  App.  80, 
A.  374,  56  U.  S.  App.  505,  85  Fed.  608;  89  N.  E.  326,  90  N.  E.  98  (low  rails 
New  York  Biscuit  Co.  v.  Rouss  (1896)  and  rotten  cross-ties);  Pierson  v.  CM- 
20  C.  C.  A.  555,  45  U.  S.  App.  45,  74  cago  &  N.  W.  R.  Co.  (1905)  127  Iowa, 
Fed.  608;  Malone  v.  Hawley  (1873)  46  13,  102  N.  W.  149  (want  of  blocking)  ; 
Cal.  409 ;  Pittshurg  Bridge  Go.  v.  Walk-  Noe  v.  Rapid  R.  Go.  ( 1903 )  133  Mich. 
er  (1897)  170  111.  550,  48  N.  E.  915;  152,  94  N.  W.  743  (open  switch); 
Johnson  v.  Christie  (1906)  117  La.  Hamilton  v.  Michigan  C.  R.  Co.  (1903) 
911,  42  So.  421;  Kann  v.  Meyer  (1898)  135  Mich.  95,  97  N.  W.  392  (defective 
88  Md.  541,  41  Atl.  1065;  McMahon  v.  ties);  Smith  v.  Erie  R.  Go.  (1902)  67 
McHale  (1899)  174  Mass.  320,  54  N.  E.  N.  J.  L.  636,  59  L.R.A.  302,  52  Atl. 
854;  Leonard  v.  Minneapolis,  St.  P.  &  634  (low  joint  at  a  curve)  ;  Gurrie  v. 
8.  S.  M.  R.  Go.  (1896)  63  Minn.  489,  Missouri,  K.  &  T.  R.  Go.  (1908)  101 
65  N.  W.  1084;  Meehan  v.  Judson  Tex.  478,  108  S.  W.  1167  (defective 
(1899)  43  App.  Div.  46,  59  N.  Y.  Supp.  turntable)  ;  Missouri,  K.  &  T.  R.  Co. 
578;  Simmons  v.  Peters  (1895)  85  Hun,  v.  FolUn  (1902)  29  Tex.  Civ.  App.  512, 
93,  32  N.  Y.  Supp.  680;  Comben  v.  68  S.  W.  810  (open  switch);  Texas  d 
Belleville  Stone  Co.  (1896)  59  N.  J.  L.  N.  0.  R.  Go.  v.  Kelly  (1903)  34  Tex. 
226,  36  Atl.  473;  Postal  Teleg.  Cable  Civ.  App.  21,  80  S.  W.  1073  (obstruc- 
Co.  V.  Coote  (1900)  —  Tex.  Civ.  App.  tions  on  track)  ;  Ray  v.  Pecos  &  N.  T. 
—,  57  S.  W.  912.  R.    Go.    (1905)    40   Tex.   Civ.   App.   99, 

1  The  servant's  nonassumption  of  ex-  88  S.  W.  466  (timber  left  on  track); 
traordinary  risks  has  been  declared  in  St.  Louis  &  S.  F.  R.  Co.  v.  Ames  (1906) 
asserting  his  prima  facie  right  to  re-  —  Tex.  Civ.  App.  — ,  94  S.  W.  1112 
cover  for  accidents  caused  by  the  con-  (large  clinker  on  track  caused  brake- 
ditions  indicated  by  the  subjoined  head-  man  to  trip)  ;  Laughy  v.  Bird  &  W. 
ings  or  the  memoranda  of  facts  append-  Lumber  Go.  (1908)  136  Wis.  301,  117 
ed  to  the  citations.  N.  W.  796   (defective  roadbed  and  track 

(a)  Defective  track  on  rmlway.—  at  curve)  ;  Taylor,  B.  &  H.  R.  Go.  v. 
O'Dormell  v.  Allegheny  Valley  B.  Go.  Taylor  (1890)  79  Tex.  104,  23  Am.  St. 
(1868)  59  Pa.  239,  98  Am.  Dec.  336;  Rep.  316,  14  S.  W.  918  (defective  road- 
Wilson  V.  Louisiana  &  N.  W.  R.  Go.  bed)  ;  Clapp  v.  Minneapolis  £  St.  L.  R. 
(1899)  51  La.  Ann.  1133,  25  So.  961  Co.  (1886)  36  Minn.  6,  1  Am.  St.  Rep. 
(rocking  of  cars  due  to  excessive  speed  629,  29  N.  W.  340  (defective  roadbed  and 
threw  off  a  tie  which  caused  a  derail-  switches)  ;  Eollenbeck  v.  Missouri  P.  R. 
ment)  ;  Baltimore  d  0.  R.  Go.  v.  Taylor  Go.  (1897)  141  Mo.  97,  38  S.  W.  723,  41 
(1911)  109  C.  C.  A.  172,  186  Fed.  828;  S.  W.  887  (uncovered  ditch  in  roadbed)  ; 
Pennsylvania  R.  Go.  v.  Jones  (1903)  59  Davidson  v.  Southern  P.  Co.  (1890)  44 
C.  C.  A.  87,  123  Fed.  753  (absence  of  Fed.  476  ( defectively  constructed  ditch )  ; 
bumper  at  open  end  of  switch)  ;  Illinois  San  Antonio  &  A.  P.  R.  Go  v.  Williams 
C.  R.  Co.  V.  Beath  (1907)  228  111.  312,  (1899)  _  Tex.  Civ.  App.  — ,  52  S.  W. 
81  N.  E.  1022  (hole  in  roadbed)  ;  Mann  89  (brakeman  tripped  up  by  sliver  de- 
V.  Illinois  Central  Traction  Co.  (1908)    tached   from   rail);    Omtis  v.   Chicago 
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But  the  general  principle  is  also  frequently  asserted  with  reference  to 
accidents  resulting  from  improper  methods  of  carrying  on  the  busi- 
ness, or  from  negligence  in  respect  to  the  use  and  management  of  the 

<6  N.  W.  R.  Co.  (1897)  95  Wis.  460,  70  Mo.   Ill,   21   S.   W.   862    (cattle-guard 

N.    W.    665     (want    of    blocking.      See,  fence);   Bonner  v.  La  None   (1891)    80 

however,    §§    968,    c,    and    1172,    cmte.)  Tex.  117,    15  S.  W.  803  (switch  stand)  ; 

See  also  §  1178,  note  4,  ante.  Grandall  v.  Neie  York,  N.  H.  &  H.  R. 

A   casualty   occurring   from   a   defec-  Co.    (1896)    19   E.  I.   594,   35  Atl.  307 

tive  track  is   not  one  of  the  ordinary  (telegraph   pole    close   to   side   track)  ; 

perils  which,  in  presumption  of  law,  an  Pikesville,  R.  &  E.   G.  R.   Go.  v.  State 

engineer   voluntarily   assumes  when   he  (1898)    88  Md.   563,  42  Atl.  214    (pole 

takes  service  with  the  company.     Bal-  exceptionally  near  track  of  street  rail- 

timore  d  0.  R.   Co.   v.   Taylor    (1911)  way);     Southern     R.     Co.     v.     Howell 

109  C.  C.  A.  172,  186  Fed.  828.  (1903)   135  Ala.  639,  34  So.  6   (tie  left 

See  note  to  Smith  v.  Chicago,  R.  I.  &  close  to  the  track )  ;  Hoffmeier  v.  Kansas 

P.  iJ.  Co.  28  L.R. A.  (N.S.)  1255.  City-Leavemoorth    R.    Co.     (1904)     68 

(b)  Defective  iridges  on  railways. —  Kan.  831,  75  Pac.  1117  (pole)  ;  Louis- 
Dolan  v.  Sierra  R.  Co.  (1902)  135  Gal.  ville  d  N.  R.  Co.  Hahn  (1909)  135  Ky. 
435,  67  Pac.  686;  Long  Pole  Lwmler  251,  122  S.  W.  142  (semaphore  pole); 
Co.  V.  Gross  (1910)  103  C.  C.  A.  359,  Philadelphia,  B.  d  W.  R.  Co.  v.  Devers 
180  Fed.  5  (trestle  on  logging  road  (1905)  101  Md.  341,  61  Atl.  418  (watch 
collapsed)  ;      Indianapolis     v.      G(mley  box)  ;    Bardley  v.   Central   Vermont  R. 

(1905)     164    Ind.    304,    73    N.    E.    691  Co.   (1907)   196  Mass.  360,  82  N.  E.  44 

(bridge  fell).  (pole);    Bradbum    v.    Waiash   R.    Go. 

See  §  1178,  note  4,  ante.  (1903)    134  Mich.   575,   96  N.  w.   929 

(c)  Other  defective  structures  on  (lumber  piles)  ;  Clay  v.  Chicago,  M.  & 
railioays.— Great  Northern  R.  Go.  v.  St.  P.  R.  Go.  (1908)  104  Minn.  1,  115 
Kasischke  (1900)  43  C.  C.  A.  626,  104  N.  W.  949  (platform)  ;  True  v.  Niagara 
Fed.  440  (fastening  of  apron  of  coal  Gorge  R.  Co.  (1902)  70  App.  Div.  383, 
chute)  ;  Pool  v.  Chicago,  M.  &  St.  P.  R.  75  N.  Y.  Supp.  216,  affirmed  in  (1903) 
Go.  (1881)  53  Wis.  657,  11  N.  W.  15  175  N.  Y.  487,  67  N.  E.  1090  (tracks  too 
(defective  method  of  laying  planks  on  close  together)  ;  Texas  d  P.  R.  Co.  v. 
a  crossing)  ;  Hamilton  v.  Chicago,  B.  Tuck  (1909)  —  Tex.  Civ.  App.  — ,  116 
<6  Q.  R.  Co.  (1910)  145  Iowa,  431,  124  S.  W.  620  (rails  covered  by  grass)  ; 
N.  W.  363  (crossing);  Camplell  t.  Rwil-  Leach  v.  Oregon  Short  Line  R.  Go. 
way  Transfer  Go.  (1905)  95  Minn.  375,  (5  905)  29  Utah,  285,  110  Am.  St.  Eep. 
104  N.  W.  547  (board  projecting  from  708,  81  Pac.  90  (bridge)  ;  Morri-sette 
top  of  another  car)  ;  Missouri,  K.  d  T.  v.  Canadian  P.  R.  Co.  (1902)  74  Vt. 
R.  Co.  V.  Dickson   (1905)    40  Tex.  Civ.  232,  52  Atl.  520   (switch). 

App.  550,  90  S.  W.  507  (spout  on  water  (f )   Dangerous  objects  above  railway 

tank).  track. — Compare  §§  970,  985,  <.■,  ante). 

(d)  Unsafe  roof  of  railway  tunnel. —  Louisville,  N.  A.  d  C.  R.  Go.  v.  Wright 
Louisville  d  N.  R.  Co.  v.  Cason  (1909)  (1888)  115  Ind.  378,  394,  7  Am.  St. 
—  Ky.  — ,  116  S.  W.  716  (roof  of  Eep.  432,  16  N.  E.  145,  17  N.  E.  584 
tunnel  fell)  ;  Kearney  Electric  Co.  v.  (overhead  bridge)  ;  Pittsburgh,  G.  C. 
Laughlin  (1895)  45  Neb.  390,  63  N.  W.  d  St.  L.  R.  Co.  v.  Parish  (1902)  28 
941  (tunnel  was  imperfectly  propped  Ind.  App.  189,  91  Am.  St.  Eep.  120,  62 
and  caved  in).  N.     E.    514     (overhanging    branches); 

A  servant  who  chooses  to  ride  upon  a  Coles  v.  Union  Terminal  R.  Co.   (1904) 

locomotive  assumes  all  the  risks  pecu-  124    Iowa,    48,    99    N.    W.    108    (cattle 

liar    to    that    situation;    but    of    such  chute  over  the  track)  ;  Bradley  v.  Cen- 

risks,  the  danger  of  a  rock  falling  from  tral  Vermont  R.  Go.    (1907)   196  Mass. 

the  roqf  of  a  tunnel  is  not  one.     Noi-th-  360,    82   N.    E.    44    (pole   leaning   over 

em  P.  R.  Go.  v.  Beaton  (1894)   12  C.  C.  track)  ;  Gulf,  G.  d  S.  F.  R.  Go.  v.  Darby 

A.  301,  29  U.  S.  App.  88,  64  Fed.  563.  (1902)  28  Tex.  Civ.  App.  413,  67  S.  W. 

(e)  Dangerous  objects  near  raihoay  446  (roof  of  oil  house  projected  over 
tracks. —  (Compare  §§  969,  985,  6,  ante) .  track. 

Murphy  v.  Wabash  R.  Go.    (1893)   115  (g)     Defective    fences     on    railway 

M.  &  S.  Vol.  III.— 198. 
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track. —  (Compare  §§  971,  986,  ante),  and  tender  dropped  out);  St.  Louis 
Houston  &  T.  C.  R.  Co.  v.  Quill  (1900)  Southwestern  li.  Co.  v.  Browning 
—  Tex.  Civ.  App.  — ,  .55  S.  W.  1126,  (1909)  54  Tex.  Civ.  App.  521,  118  S. 
judgment  affirmed  in  (1900)  93  Tex.  W.  245  {hsmi  ca.T)  ;  Ft.  Worth  d  B.  0, 
616,  57  S.  W.  948,  but  this  point  was  R.  Co.  v.  Day  (1909)  55  Tex.  Civ.  App. 
not  adverted  to.  24,  118  S.  W.  739  (defective  oil  box  on 
(h)  Defective  rolling  stock  on  rail-  engine  commonly  used  as  step)  ;  Hous- 
u-ays. —  (Compare  §§  972,  973,  987,  ton  &  T.  0.  R.  Co.  v.  Alexander  (1909) 
ante).  Fancher  v.  New  York,  L.  E.  &  —  Tex.  Civ.  App.  — ,  121  S.  W.  602 
W.  R.  Go.  (1894)  75  Hun,  350,  27  N.  Y.  (step  slippery)  ;  Missouri,  K.  <£  T.  R. 
Supp.  62  (leaky  faucet  made  floor  of  Co.  v.  Hawley  (1910)  —  Tex.  Civ.  App. 
engine  slippery)  ;  Hollingsworth  v.  — ,  123  S.  W.  726  (defective  hand 
Long  Island  R.  Go.  (1895)  91  Hun,  641,  holds)  ;  International  &  G.  N.  R.  Co.  v. 
36  N.  Y.  Supp.  1326  (defective  brake)  ;  Owens  (1910)  —  Tex.  Civ.  App.  — ,  124 
Goodrich  v.  New  York  G.  &  H.  R.  R.  S.  W.  210  (defective  brakes)  ;  Galves- 
Go.  (1889)  116  N.  Y.  398,  5  L.R.A.  750,  ton,  S.  &  8.  A.  R.  Go.  v.  Bansen  (1910) 
15  Am.  St.  Rep.  410,  22  N.  E.  397  —  Tex.  Civ.  App.  — ,  125  S.  W.  63 
(drawheads  did  not  meet)  ;  Brinkmeier  (rotten  floor  of  car), 
v.  Missouri  P.  R.  Co.  (1904)  69  Kan.  A  brakeman  does  not,  as  a  matter  of 
738,  77  Pac,  586  (defective  coupling);  law,  assume  the  risk  of  coupling  a 
Brents  v.  Louisville  &  N.  R.  Co.  (1907)  freight  car  equipped  with  link  and  pin 
31  Ky.  L.  Rep.  1216,  104  S.  W.  961  couplers  to  a  coach  equipped  with  a 
(defective  pin  on  hand  car)  ;  Roff  v.  Miller  hook,  which  permits  the  coupling 
Summit  Lumier  Co.  (1907)  119  La.  bars  to  slip  by  each  other,  leaving  a 
571,  44  So.  302  (leaky  tank  made  step  space  of  only  about  a  foot  between  the 
slippery)  ;  Barschow  v.  Lake  Shore  &  ends  of  the  cars,  where  there  is  on  the 
M.  8.  R.  Go.  (1907)  147  Mich.  226,  110  freight  car  a  bolt  projecting  several 
N.  W.  1057  (low  pilot  on  locomotive)  ;  inches  from  the  end  of  the  car  and  be- 
Kerrigan  v.  Chicago,  M.  &  8t.  P.  R.  Co.  yond  the  nut  and  he  is  not  familiar 
( 1902 )  86  Minn.  407,  90  N.  W.  976  with  the  construction  of  such  a  car  with 
(defective  step  on  locomotive)  ;  Fry  v.  reference  to  the  bolt.  Thompson  v.  Mis- 
Great  Northern  R.  Go.  (1905)  95  Minn,  souri  P.  R.  Co.  (1897)  51  Neb.  527,  71 
87,   103  N.  W.   733    (defective   step   on  N.  W.  61. 

locomotive)  ;    Galveston,  H.  &  S.  A.  R.  A  workman  engaged  in  pushing  cars 

Co.  V.  Davis    (1901)    27  Tex.  Civ.  App.  into   a   car   shop   does   not  assume   the 

279,   65    S.    W.   217    (defective   stirrup  risk   of  injury  from  a  car  wider  than 

and  ladder)  ;   Swn  Antonio  &     A.  P.  R.  ordinary  ears.     Charrier  v.  Boston  &  M. 

Co.  V.  Lindsey  (1901)  27  Tex.  Civ.  App.  R.  Co.  (1908)  75  N.  H.  59,  70  Atl.  1078. 

316,   65   S.   W.   668    (defective  step   on  (i)    Unusual  combinations  of  certam 

engine)  ;    Missouri,   E.   &   T.  R.   Co.  v.  types    of    rolling    stock. — A    yard    em- 

Blackman    ( 1903 )     32    Tex.    Civ.   App.  ployee  is  not  bound  at  his  peril  to  know 

200,  74  S.  W.  74  (defective  hand  car)  ;  of  a  danger  which  is  so  unusual  as  that 

Missouri,  K.  &  T.  R.   Co.  v.  Eutchens  of   coupling  a  pilot  bar  to  a  box  car. 

(1904)  35  Tex.  Civ.  App.  343,  80  S.  W.  Kerns  v.  Chicago,  M.  &  8t.  P.  R.  Co. 
415  (car  door  fell)  ;  Missouri,  E.  &  T.  (1895)  94  Iowa,  121,  62  N.  W.  692. 
R.  Co.  V.  Keefe  (1905)  37  Tex.  Civ.  (j)  Defective  highways. — The  driver 
App.  588,  84  S.  W.  679  (brakeman  com-  of  a  fire  engine  or  hose  cart  going  to  a 
pelled  to  go  between  cars  to  uncouple  fire  does  not  assume  the  risks  from  ob- 
them,  because  of  defective  coupler,  structions  in  the  streets  negligently  al- 
stumbled  over  clinker)  ;  Missouri,  E.  &  lowed  there  by  the  city.  Farley  v.  New 
T.  R.  Co.  V.  Ba/rens  (1906)  42  Tex.  York  (1897)  152  N.  Y.  222,  57  Am.  St. 
Civ.  App.  626,  95  S.  W.  714  (defective  Rep.  511,  46  N.  E.  506,  reversing 
coupling)  ;  Texas  &  N.  0.  R.  Co.  v.  (1896)  9  App.  Div.  536,  41  N.  Y.  Supp. 
Gonway    (1907)    44  Tex.  Civ.  App.   68,  622. 

98   S.   W.   1070    (defective  drawhead)  ;  (k)   Defective   hoisting    appliamces.— 

Galveston,  H.  &  8.  A.  R.  Go.  v.  Udalle  Thomas  v.  Ann  Arlor  R.  Co    ( 1897 )  114 

(1905)  —  Tex.  Civ.  App.  — ,  91  S.  W.  Mich.  59,  72  N.  W.  40;  Mexiccm  C.  R. 
330  (apron  between  locomotive  and  Co.  v.  Murray  (1900)  42  C.  C.  A.  334, 
tender)  ;  Missouri,  E.  d  T.  R.  Co.  v.  102  Fed.  264  (loop  of  track;  steel  used 
Snow  (1909)  52  Tex.  Civ.  App.  184,  for  lifting  bridge  girders);  San  Fran- 
115  S.  W.  631  (king  pin  between  engine  cisco  &  P.  8.  S.  Go.  v.  Ca/rlson  (1908) 


§  1180]  ASSUMPTION  OF  RISK.  3155 

89  C.  C.  A.  45,  161  Fed.  851  (elevator)  ;  A  servant  engaged  in  lettering  monu- 

Corn  Products  Ref.  Co.  v.  King   (1909)  ments   does   not   assume   the   risk   of   a 

94  C.  C.  A.  304,  168  Fed.  892  (elevator  monument  falling  upon  him,  due  to  the 

cables  broke)  ;  Rice  v.  Van  Why  (1910)  failure  of  the  soil  to  support  it,  where 

49   Colo.   7,     111    Pac.    599     (defective  he   is   wholly  unfamiliar   with   the   na- 

hoist)  ;  Byrne  v.  Marshall  Field  &  Go.  ture  of  the  soil.     Balwas  v.  American 

(1908)    142   111.   App.   72,    affirmed    in  Or<mite  Co.    (1909)    141  Wis.   127,   123 

(1908)   237  111.  384,  86  N.  E.  748   (fall  N.  W.  789. 

of    elevator)  ;     Hammer     v.     Jamowite  A   common   laborer,   called   from   his 

(1906)  131  Iowa,  20,  108  N.  W.  109  usual  work  to  assist  in  unloading  coal 
(traveling  crane,  track  not  properly  from  a  barge,  and  who  is  injured  the 
braced)  ;  Boyle  v.  Columbian  Fire  first  day,  cannot  be  held  to  have  as- 
Proofing  Co.  (1902)  182  Mass.  93,  64  sumed  the  risk  of  coal  falling  from  the 
N.  E.  726  (wire  cable  on  material  buckets  because  they  were  not  proper- 
hoist)  ;  Finnegan  v.  Winslow  Skate  ly  hoisted.  Bartley  v.  Boston  &  S . 
Mfg.  Go.  (1905)  189  Mass.  580,  76  N.  Street  R.  Go.  (1908)  198  Mass.  163,  83 
E.  192  (defects  in  invisible  machinery  N.  E.  1093.  See  also  Duluth  Elevator 
of      elevator);      Morena     v.      Winston  Co.  v.  Wallin   (1909)    99  C.  C.  A.  459, 

(1907)  194  Mass.  378,  80  N.  E.  473  174  Fed.  955  (loose  boards  blown  off 
(chain  on  derrick)  ;  Doolan  v.  Pocasset  roof)  ;  Illinois  Steel  Co.  v.  Strong 
Mfg.  Go.  (1908)  200  Mass.  200,  85  N.  (1907)  129  111.  App.  581  (ore  falling 
E.  1055  (freight  elevator  without  signal  from  loaded  scoop  as  it  was  being  hoist- 
devices)  ;  Bernard  v.  Pittsburg  Goal  Co.  ed  out  of  vessel)  ;  Corbett  v.  American 

(1904)  137  Mich.  279,  100  N.  W.  396  Screen  Door  Co.  (1903)  133  Mich.  669, 
(derrick);  Wilson  y.  Escanaba  Wooden-  95  N.  W.  737  (rack  used  for  storing 
vxire  Co.   (1908)   152  Mich.  540,  116  N.    lumber  fell). 

W.    198    (two   cables    of   elevator   were  (m)   Defective  structures. — A  factory 

broken)  ;    Womble   v.    Merchants'    Gro-  hand  hired  to  do  knitting,  who  is   in- 

cery  Co.  (1904)   135  N.  C.  474,  47  S.  E.  jured  by  the  fall  of  a  privy  attached  in 

493   (elevator)  ;  Farney  v.  Oregon  Short  an   insecure   and   dangerous  manner   to 

Line  R.   Go.    (1906)    31   Utah,   194,   87  the  wall   of  the  factory,    may    recover 

Pac.  440  (gallows  frame  used  for  hand-  damages  from  his  employer.     Such  an 

ling  heavy  girder)  ;  Lounsbury  v.  Davis  injury  is  not  the  result  of  any  accident 

(1905)  124  Wis.  432,  102  N.  W.  941  incident  to  the  employment.  Ryan  v. 
(quarryman  injured  by  fall  of  derrick  Fowler  (1862)  24  N.  Y.  410,  82  Am. 
with  the  anchoring  of  which  he  had  Dec.  315.  See  also  William  Graver 
nothing  to  do).  Tank   Works  v.   O'Donnell     (1900)     91 

One  employed  to  wash  bottles  in  the  111.    App.    524     (scaffold)  ;    Steujart    v. 

basement    of   a   building,     no    part     of  Southern  R.  Go.   ( 1909 )  94  C.  C.  A.  171, 

whose  duty  it  is  to  carry  anything  up  168    Fed.    685     (scaffold;    loose    board 

or  down  stairs,  does  not,  as  a  matter  tripped   plaintiif)  ;    Nugent   v.    Gudahy 

of  law,  assume  the  risk  incident  to  the  Packing  Go.   (1905)   126  Iowa,  517,  102 

running    of    an    elevator,    although    he  N.   W.   442    (brick  pier)  ;    Louisville   & 

understands  how  to  use  it,  and  has  run  E.   R.   Go.   v.   Poulter    (1905)    119   Ky. 

it  on   a  number    of    occasions.     Dalle-  558,  84  S.  W.  576   (scaffold);  Bourbon- 

moMd  V.  Saalfeldt    (1898)    175  111.  310,  nais  v.  West  Boylston  Mfg.  Co.   (1903) 

48  L.K.A.  753,  67  Am.  St.  Eep.  214,  51  184  Mass.  250,  68  N.  E.  232  (completed 

N.  E.  645,  aflBrmine  (1897)  73  111.  App.  scaffold)  ;  Dawson  v.  Laicrence  Gaslight 

151.  Co.    (1905)     188   Mass.   481,    74   N.    E. 

(1)    Want       of       proper      protection  912   (lamp  cleaner  and  trimmer  injured 

against  falling  bodies. — An  employee  in  by  fall  of  pole)  ;   IT'/iiie  v.  William  H. 

the  shaft  of  a  mine  engaged  in  remov-  Perry  Co.    (1906)    190  Mass.  99,  76  N. 

ing   dirt   does   not   assume   the   risk   of  E.  512    (scaffold);  Risku  v.  Iron  Cliffs 

working  therein  after  the  removal  of  a  Co.    (1910)    163  Mich.  523,   128  N.  W. 

bulkhead  from  under  a  column  of  dirt  747     (scaffold)  ;     Tamoshi    v.     Gudahy 

75  feet  long,  and  the  loosening  of  the  Packing  Go.  (1909)  85  Neb.  147,  122  N. 

dirt  by  running  water  through  it,  where  W.  671    (floor)  ;  Lorn  Star  Salt  Go.  v. 

he  does  not  know  of  the  removal  of  the  Allen   (1906)   —  Tex.  Civ.  App.  — ,  97 

bulkhead.     Mollie  Gibson  Consol.  Min.  S.  W.  131    (runway)  ;  Abilene  Light  & 

&  Mill    Co.  V.  Sharp    (1894)    5   Colo.  Water  Co.  v.  Robinson   (1910)   —  Tex. 

App.  321,  38  Pac.  850.  Civ.  App.  — ,  131  S.  W.  299. 
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(n)   Dangerous  condition  of  floors. —  ment  Co.   (1905)    104  Va.  450,  51  S.  E. 

Hogarth   v.   Pocasset   Mfg.    Go.   (1897)  831     (rock    fell    in    quarry);    Black   v. 

167  Mass.  225,  45  N.  E.  629;   Magmre  Virginia  Portland   Oement   Co.    (1906) 

V.  Little    (1898)    —  R.  I.  — ,   13  Atl.  106  Va.  121,  55  S.  E.  587   (rock  fell  in 

108;    Cummings  v.   Collins     (1876)     61  quarry);    Norton   Coal   Co.  v.   Murphy 

Mo.  520;   Hoffman    v.    dough     (1889)  (1908)   108  Va.  528,  62  S.  E.  268   (roof 

124    Pa.    505,    17  Atl.   19;   Johnson  v.  fell);    McMillan    v.    North    Star    Mvn. 

Jiruner  (1869)  61  Pa.  58,  100  Am.  Dec.  Co.    (1903)    32  Wash.   579,  98  Am.  St. 

613;  Pullman  Palace  Car  Co.  v.  Cormell  Rep.  908,   73   Pac.   685    (charge  left  in 

(1897)    74  111.  App.    447;     Mayhew    v.  tunnel  by  other  servants);   Pearson  v. 

Sullivan   Min.   Co.    (1884)    76   Me.   100  Federal  Min  d  Smelting  Co.   (1906)  42 

(pitfall  made  by  cutting  a  ladder  hole  Wash.  90,  84  Pac.  632   (plaintiflf  on  up- 

in  a  platform,  and  leaving   it  without  per   deck   of   cage   was   injured  by   the 

light  or  railing)  ;   Jamieson  v.  Russell  body    of    another    servant,    which    had 

(1892)   19  Sc.  Sess.  Cas.  4th  Series,  898  been  dragged  oflf  of  the  cage  and  hurled 

(open  tank  not  covered  or  protected  by  back)  ;    McKenzie  v.   North  Coast   Col- 

a  light  as  it  usually  had  been)  ;  Ameri-  liery    Co.     (1909)     55    Wash.    495,    28 

can  Rolling  Mill  Corp.  v.  Knox   (1908)  L.R.A.(N.S.)    1244,   104   Pac.  801    (un- 

140  111.  App.  359,  judgment  affirmed  in  safe  timbering). 

(1908)   236  111.  437,  127  Am.  St.  Rep.         (p)    Defective  machinery. — Packer  v. 

291,  86  N.  E.  90;  Burke  v.  Manhattan  Thomson-Houston  Electric    Go.    (1900) 

R.   Co.    (1905)    109   App.   Div.   722,   96  175  Mass.  496,  56  N.  E.  704   (undercut 

N.  Y.  Supp.  516;   Baker  v.  DuwamAsh  machine  would  start  from  a  dead  stop) ; 

Mill  Go.   (1906)   43  Wash.  149,  86  Pac.  Kann  v.  Meyer   (1898)   88  Md.  541,  41 

167;  San  Antonio  Foundry  Co.  v.  Drish  Atl.    1065    (machinist,   while   repairing 

(1905)  38  Tex.  Civ.  App.  214,  85  S.  W.  an  elevator,  was  injured  by  a  defective- 
440   (hole  in  pathway  in  foundry).  ly  constructed  piston  rod  of  an  adjoin- 

A  workman  does  not  assume  the  risk  ing  elevator)  ;   Stager  v.  Troy  Laundry 

of  injury  by  being  thrown  into  a  ma-  Co.    (1901)    38  Or.  480,  53  L.R.A.  459, 

chine  by  falling  over  a  nail  projecting  63   Pac.   645    (improper   adjustment  of 

from  the  floor,   where  it   is  habitually  guard    rail    of    mangle)  ;    McGregor   v. 

covered   with   litter,    so   that    the    risk  Reid,  M.  &  Go.   (1899)    178  111.  464,  69 

from  it  is  not  obvious.     Young  v.  Snell  Am.  St.  Rep.  332,  53  IST.  E.  323,  revers- 

(1908)  200  Mass.  242,  19  L.R.A. (N.S.)  ing    (1898)    76  111.  App.  610    (elevator 

242,  86  N.  E.  282.  safety    device)  ;    Higgins    v.    Williams 

(o)   Dangerous    conditions    in    mines  (1896)   114  Cal.  176,  45  Pac.  1041  (ma- 

and  quarries. — Harder  &  H.  Goal  Min.  chine  for  hoisting  earth  from  a  trench)  ; 

Go.  V.  Schmidt  (1900)   43  C.  C.  A.  532,  American    Distributing    Go.    v.    Thome 

104   Fed.  282    (roof  fell)  ; McCarthy  v.  (1903)    58  C.  C.  A.  413,  122  Fed.  431 

Spring  Valley  Coal  Co.   (1909)   149  111.  (elevator);  Sink  v.  Sikes  Co.  (1905)  134 

App.   275,   affirmed  in    (1909)    243   111.  Fed.  144   (saw);  Northern  P.  R.  Go.  \. 

185,  90  N.  E.  372;  Spevack  v.  Coaldale  Wendel    (1907)    84   C.    C.  A.   232,   156 

.Fuel    Go.    (1911)   152  Iowa,  90,  131  N.  Fed.   336    (belt  broke);    Oregon  Round 

W.  653;  Birmingham  Min.  &  Contract-  Lumber  Co.  v.  Portland  &  A.  8.  S.  Go. 

ing  Go.  v.  Skelton  (1907)   149  Ala.  465,  (1908)  162  Fed.  912  (barge  from  which 

43   So.   110    (roof  fell)  ;   Superior  Coal  servant  was  unloading  coal  capsized)  ; 

<£   Min.   Go.  V.  Kaiser    (1907)    229   111.  Jones  v.  Tennessee  Coal,  Iron,  &  R.  Go. 

29,  120  Am.  St.  Rep.  233,  82  N.  E.  239  (1909)     163     Ala.    266,    50    So.     1017 

(roof  fell)  ;   Wahlquist  v.  Maple  Grove  (furnace  door  fell)  ;  De  Witt  v.  Floris- 

■Goal  &  Min.  Co.   (1902)   116  Iowa,  720,  ton   Pulp   &   Paper   Co.    (1908)    7   Cal. 

89  N.  W.  98    (roof  of  entry)  ;   Electric  App.  774,  96  Pac.  397    (elbow  on  steam 

Plaster  Go.  y.  Reedy  (1906)  74  Kan.  57,  pipe  exploded);   Hubbard  v.  Macon  R. 

85  Pac.  824    (wall  fell  in  from  blast)  ;  d  Light  Co.   (1908)   5  Ga.  App.  223,  62 

Williams    Coal    Go.    v.    Cooper    (1910)  S.  E.  1018  (defective  valves  in  engine)  ; 

138  Ky.  287,  127  S.  W.  1000   (defective  Meade  v.  Ashland  Steel  Go.   (1907)   125 

propping);    Smith  v.   Garrison    (1908)  Ky.  114,  100  S.  W.  821  (unguarded  cogs 

32   Ky.   L.   Rep.    1278,    108   S.   W.   293  and    defective    rolls    in    steel    plant)  ; 

(stone  fell  from  side  of  entry)  :   Friel  Bates-Rogers     Constr.     Co.     v.     Dunn 

V.    Kimberly-Moniana    Gold    Min.    Co.  (1906)    29  Ky.  L.  Rep.  428,  93  S.  W. 

(1906)  34  Mont.  54,  85  Pac.  734   (roof  1032  (unguarded  shaftings)  ;  Dow  Wire 
fell);    Black  v.    Virginiq    Portland   Ge-  Works  Go.  v.  Morgan  (1906)   29  Ky.  L. 
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Rep.    854,    96    S.    W.    530     (unguarded  belt)  ;   Williams  v.  Ballard  Lumber  Co. 

ripsaw);    Moses   v.   Grant  Lumber   Co.  (1906)  41  Wash.  338,  83  Pac.  323   (ma- 

(1905)    114  La.   933,   38    So.    684    (de-  chinery  started  automatically);   Young 

fective    dogs    for    holding    logs    on    the  v.  Aloha  Lumber  Co.    (1911)    63  Wash, 

carriage    in    sawmill);     Whitioorth    v.  600,   116  Pac.  4    (improper  guard). 

South  Arkansas  Lumber  Co.   (1908)   121  An  employee  does  not  assume  the  risk 

La.  894,  46  So.  912   (defective  coupling  of  injury  from  a,  shaft  running  through 

in  shaft)  ;  Starnes  v.  Pine  Woods  Lum-  the   dressing  room,   should  the   box   be 

her  Co.   (1908)    122  La.  284,  47  So.  607  left    off,    by    agreeing   to    work    in   the 

(defective    belt)  ;    Murphy    v.    Marston  factory,  where   it  is  inclosed  in  a  box. 

Coal  Co.    (1903)    183  Mass.  385,  67  N.  and  runs  so  smoothly  that  its  presence 

E.  342   (handle  of  gearing  used  to  raise  is  not  known  to  him.     Flynn  v.  Prince, 

the  body  of  the  wagon  when  unloading  G.  &  U.  Co.    (1908)    198  Mass.  224,  17 

coal)  ;  Byrne  v.  Boston  Woven  Hose  &  L.R.A.(N.S.)  568,  84  N.  E.  321. 

Rubber  Go.   (1906)   191  Mass.  40,  77  N.  A  girl   of  sixteen  cannot  be  held  to 

E.    696     (automatic    starting     of    ma-  have   assumed   the   risk   of   having   her 

chinery)  ;    Byrne    v.    Lea/rnard     (1906)  hair    caught    in    revolving    set    screws, 

191  Mass.  269,  77  N.  E.  316   (unguard-  where  she  did  not  know  of  the  existence 

ed   knives)  ;    Donovan   v.    Chase   Shww-  of  the  screws.     Van  de  Bogart  v.  Mari- 

mut  Co.    (1909)    201  Mass.  357,  87   N.  nette  &  M.  Paper  Go.    (1906)    127  Wis. 

E.  580    (automatic  starting  of  machin-  104,  106  N.  W.  805. 

ery)  ;  Jellow  v.  Fore  River  Ship  Build-  (q)  XJniit  servants. —  (Compare  chap- 

ing  Co.   (1909)   201  Mass.  464,  87  N.  E.  ter  XLVi.).     Ball  v.  Bedford  Quarries 

906     (pneumatic     cape    chisel    chipped  Co.    (1901)    156  Ind.  460,  60  N.  E.  149 

off)  ;    Donovan   v.    Chase-Shawmut    Co.  (complaint    g'ood    against    a    demurrer 

(1910)    205   Mass.    248,    91   N.   E.   305  which  alleges  an  injury  caused  by   in- 

(automatic  starting  of  machinery)  ;  competency  of  a  fellow  servant)  ;  Gal- 
Condon  v.  Gahm  (1911)  208  Mass.  339,  veston,  E.  &  8.  A.  R.  Go.  v.  Arispe 
94  N.  E.  284  (defective  harness);  (1891)  81  Tex.  517,  17  S.  W.  47: 
Clemens    v.     Gem    Fibre    Package    Go.  United    States    Rolling    Stock    Go.    v. 

(1908)  153  Mich.  495,  117  N.  W.  187  Wilder  (1886)  116  111.  100,  5  N.  E. 
(loose  brake  on  machine)  ;  Dobsloff  v.  92;  Postal  Teleg.  Gable  Go.  v.  Coote 
mchols-Ghisholm  Lumber  Co.  (1907)  (1900)  —  Tex.  Civ.  App.  — ,  57  S. 
101  Minn.  267,  112  N.  W.  218  (defective  W.  912;  Giordano  v.  Brandy  wine 
conveyor  in  sawmill)  ;  Englund  y .  Min-  Granite  Co.  (1901)  3  Penn.  (Del.) 
neapolis,   St.   P.    &   S.   Ste.    M.   R.    Co.  423,    52    Atl.    332;     Taylor    v.    Prairie 

(1909)  108  Minn.  380,  122  N.  W.  454  Pebble  Phosphate  Go.  (1911)  61  Fla. 
(crank  reversed  suddenly);  Sohlavick  455,  54  So.  904;  Metropolitan  West 
V.  Friedman-Shelby  Shoe  Go.  (1911)  Side  Elev.  R.  Go.  v.  Fortin  (1903)  203 
157  Mo.  App.  83,  137  S.  W.  79  (un-  111.  454,  67  N.  E.  977;  Klofski  v.  Rail- 
guarded  set  screws)  ;  Sparks  v.  River  d  road  Supply  Co.  (1908)  235  111.  146, 
Harbor  Improv.  Go.  (1907)  74  N.  J.  L.  85  N.  E.  274;  Metropolitan  West  Side 
818,  67  Atl.  600  (leaky  valves  in  en-  Elev.  R.  Co.  v.  Fortin  (1903)  107  ill. 
gine)  ;  Walker  v.  Newton  Falls  Paper  App.  157,  affirmed  in  203  111.  454,  67 
Co.  (1906)  111  App.  Div.  19,  97  N.  W.  N.  E.  977;  Schneider  v.  Garlin  (1905) 
Supp.  521  (unguarded  set  screws);  120  111.  App.  538;  Majestic  Collieries 
Westman  v.  Wind  River  Lumber  Go.  Co.  v.  Bradley  (1909)  132  Ky.  533, 
(1907)  50  Or.  137,  91  Pac.  478  (un-  lie  S.  W.  738;  Hicks  v.  Southern  R. 
guarded  machinery)  ;  Rogers  v.  Port-  Co.  (1902)  63  S.  C.  559,  38  S.  E.  725, 
land  Lumber  Go.  (1909)  54  Or.  387,  102  41  S.  E.  753;  Anderson  v.  Southern  R. 
Pac.  601,  104  Pac.  514  (automatic  start-  Go.  (1905)  70  S.  C.  490,  50  S.  E.  202; 
ing  of  machine)  ;  Waggoner  v.  Porter-  Walton  v.  Burchel  (1907)  121  Tenn. 
iield  (1909)  55  Tex.  Civ.  App.  169,  118  715,  130  Am.  St.  Rep.  788,  121  S.  W. 
S.  W.  1094  (unguarded  set  screw)  ;  391 ;  St.  Louis  Southwestern  R.  Go. 
Missouri,  E.  a  T.  R.  Go.  V.  Bwh  {1000)  v.  Kelton  (1902)  28  Tex.  Civ.  App. 
56  Tex.  Civ.  App.  69,  120  S.  W.  224  137,  66  S.  W.  887  (servant  overworked 
(defect  in  water  crane)  ;  Bolton  v.  Ovitt  and  in  need  of  sleep) . 

(1907)    80   Vt.    362,    67    Atl.    881    (de-  The  master  may  he  held  liable  where 

fective   guard   on   cornsheller)  ;    Truck-  the  ordinary  dangers  of  operating  ma- 

ers'  Mfg.  &  Supply  Go.  v.  White  (1908)  chinery  are  enhanced,  through  the  neg- 

108   Va    147,   60   S.   E.   630    (defective  ligence    of    a    superintendent    who    is 
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instrumentalities  or  materials.*  As  regards  both  these  classes  of 
cases,  it  is  evident  that,  if  the  injury  is  not  traceable  to  an  act  or 

known  to  be   intemperate,   in   allowing  kosh    Gaslight    Co.     (1905)     126    Wis. 

an  intoxicated   workman  to  do   an  act  196,  105  N.  W.  911  (  current  turned  on 

which    must    obviously    cause    unneces-  while  employee  was  repairing  wire), 
sary  danger  to  another  workman.     Mc-        A  telegraph  lineman  does  not  assume 

Phee  V.  Scully    (1895)    163  Mass.  216,  the  risk  of  the  uninsulated  wires  of  a 

39  N.  E.  1007.  trolley  company  in  close  proximity  to 

In   one    case   the    court   rejected   the  the  wire  he  is  putting  up,  where  it  is 

contention   that   an   employee    assumes  not  obvious  that  such  wires  are  charged 

the   risk  arising   out  of  the  negligence  with     electricity.       City     &     Suburban 

of   an    incompetent   coemployee   though  Teleg.  Asso.   v.  Kelly    (1906)    28   Ohio 

he    is    ignorant   of   the   latter's    incom-  C.   C.   820. 

petency,   if  it  is  apparent  that,   under        A    telephone    lineman    does    not    as- 

the    circumstances,    it   is    necessary   to  sume  the  risk  of  an  electric  current  in 

employ  an  inexperienced  and  incompe-  lines    belonging    to    another    company, 

tent  employee  for  the  work.     Chicago,  where  he  had  no  knowledge  of  the  dan- 

8t.  L.  <£■  P.  R.  Co.  V.  Champion   (1894)  gerous  proximity  of  the  charged  wires. 

9  Ind.  App.  510,  53  Am.  St.  Rep.  358,  Droivn  v.  New  England  Teleph.  &  Teleg. 

36   N.    E.    221,    rehearing   denied   in   9  Co.   (1907)   80  Vt.  1,  66  Atl.  801. 
Ind.  App.  526,  37  N.  E.  21.  (u)  Vse  of  acids.— Elliff  v.  Oregon  B. 

(r)   Insufficient  number   of  servants.  &  Nav.  Co.    (1909)    53  Or.  66,  99  Pac. 

— Beardsley  v.  Murray  Iron  Works  Co.  76    (servant  engaged  in  dissolving  zinc 

(1906)    129  Iowa,  675,  106  N.  W.  180;  chlorid). 

Illinois    C.   B.    Co.   v.    Langan    (1903)         *  (a)  Movements    of   railway    cars. — 

116    Ky.    318,    76    S.    W.    32;    Dair   v.  Luelke  v.  Chicago,  M.  &  St.  P.  B.  Go. 

New   York   &   P.   It.   S.   S.   Co.    (1910)  (1883)   59  Wis.  127,  48  Am.  Rep.  483, 

139    App.    Div.    751,    124   N.   Y.    Supp.  17  N.  W.  870   (car  repairer  held  not  to 

295   (insufficient  number  of  servants  to  have  assumed  the  risk  of  the  want  of 

handle    load).  proper  precautions   for  protecting  him 

(s)  Vicious  animals. — Cooper  v.  Port-  from  moving  cars)  ;  Felice  v.  New  York 

ner  Brewing   Co.    (1901)    112  Ga.  894,  C.  &  B.  B.  R.  Co.   (1897)   14  App.  Div. 

38  S.  E.  91.  345,  43  N.  Y.  Supp.  922  (action  held  to 

(t)  Dangers     due     to     electricity. —  be  maintainable  for  injuries  received  by 

Belvidere  Gas  &  Electric  Co.  v.  Bayer  a  workman  in  a  tunnel  who  was  run 

(1905)    122  111.  App.   116    (crossing  of  over  by  an  engine  which  came  along  the 

wires    outside    the    building    in    which  track  unexpectedly  and  without  warn- 

servant       worked,       sending       current  ing)  ;    Chicago,  M.  &  St.  P.  B.   Co.  v. 

through  machinery)  ;  Saures  v.  Stevens  Donovan    (1908)    87  C.  C.  A.   600,  160 

Mfg.    Co.     (1907)     196    Mass.    543,    82  Fed.   826    (sending  car  by  the  staking 

N.   E.    694    (defective    electric   lamp)  ;  process  over  a  crossing  without  wam- 

Greene  v.  Boston  Elev.  B.   Co.    (1911)  ing);    St.    Louis,   I.    M.    &    S.   B.    Go. 

207  Mass.  467,  93  N.  E.  837   (defective  v.    Gorman    (1909)    92    Ark.    102,    122 

plice     in     feed     cable)  ;     New     Omaha  S.  W.  116    (cars  from  siding  ran  onto 

Thompson-Houston   Electric   Light    Co.  main  track)  ;   Graham  v.  Mattoon  City 

V.  Dent   (1905)   68  Neb.  668,  94  N.  W.  B.   Go.    (1908)    234  111.   483,   84  N.   E. 

819,   103   N.   W.   1091    (defective   insu-  1070,  14  Ann.  Cas.  853  (motorman  held 

lation)  ;    Smith    v.    Manhattan    B.    Co.  not  to  assume  risk  of  collision  of  car 

(1006)    112   App.   Div.   202,   98   N.   Y.  following    his,    whose    operatives    were 

Supp.   1    (servant  shoveling  snow  from  not  informed  of  the  presence  of  his  car 

track  with  iron  shovel  which  came  in  at   that    point)  ;    Pennsylvania    Co.    v. 

contact   with    third    rail)  ;    Speight    v.  Chapman     (1905)     118    111.    App.    201, 

Bockv     Mountain     Bell     Teleph.      Co.  judgment   affirmed   in    (1906)    220   111. 

(1910)     36    Utah,    483,    107    Pac.    742  428,   77  N.   E.   248    (cars  kicked  with- 

( uninsulated     wires     carrying     heavy  out  warning)  ;   Pittsburgh,  G.  C.  &  St. 

current)  ;    Miner    v.    Franklin    County  L.  B.  Co.  v.  Nicholas    (1905)    165  Ind 

Teleph.    Co.     (1910)     83    Vt.    311,    26  679,  76  N.  E.  522    (sudden  starting  of 

Ij.R.A.(N.S.)     1195,    75    Atl.    653     (de-  train    in    response    to    negligent    order 

fective    insulation)  ;     Zentner    v.    Osh-  of     conductor)  ;     Barley    v.     Southern 
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omission  of  the  master  himself,  there  is  always  a  preliminary  ques- 
tion to  be  settled,  viz.,  whether  the  employee  for  whose  negligence  it 

Indiana  R.   Co.    (1903)    30   Ind.   App.  St.  Louis  Southwestern  R.  Go.  v.  Pope 

406,    66   N.   E.    72    (construction   train  (1906)    43   Tex.   Civ.   App.   616,   97   S. 

run   with   headlight   behind  box   car)  ;  W.   534    (cars   on  siding  started  with- 

Brosnan  v.   'Neio  York,  N.  H.  <£•  H.  R.  out  warning). 

Co.  (1908)  200  Mass.  221,  85  N.  B.  Assumption  of  the  risk  is  not  an 
1050  (injury  caused  by  engine  start-  available  defense  where  an  employee  of 
ing  with  a  jerk)  ;  Pecard  v.  Menomi-  a  city,  employed  on  a  railroad  track 
nee  River  Sugar  Co.  (1908)  153  Mich,  which  is  in  a  rough  condition,  is  com- 
84,  116  N.  W.  532  (cars  moved  being  plaining  of  an  injury  caused  by  run- 
coupled  by  plaintiff)  ;  Andersons.  Or  eat  ning  a  train  at  an  unreasonable  speed 
'Northern  R.  Co.  (1905)  95  Minn.  212,  over  a  switch,  and  then  bringing  it  to 
103  N.  W.  1021  (running  hand  car  a  sudden  stop  (Goughlan  v.  Gamhridge 
overcrowded  with  employees)  ;  Swn  [1896]  166  Mass.  268,  44  N.  E.  218)  ; 
Antonio  <f-  A.  P.  R.  Co.  v.  Stevens  nor  where  a  railroad  employee  assisting 
(1904)  37  Tex.  Civ.  App.  80,  83  S.  W.  in  loading  coal  into  a  tender  was  in- 
235  (removal  of  hand  car  in  front  of  jured  by  the  negligence  of  the  engineer 
approaching  train)  ;  Texa^  Mexican  R.  in  failing  to  take  the  necessary  precau- 
Co.  V.  Higgins  (1907)  44  Tex.  Civ.  tions  to  prevent  an  involuntary  move- 
App.  523,  99  S.  W.  200  (failure  to  ment  of  the  engine,  the  result  being 
obey  signal  as  to  movement  of  car)  ;  that  he  was  caught  between  the  top  of 
Oalveston,  H.  £  S.  A.  R.  Co.  v.  Berry  the  cab  and  the  coal  chute  {Missouri, 
(1907)  47  Tex.  Civ.  App.  327,  105  S.  K.  &  T.  R.  Co.  v.  Felts  [1899]  —  Tex. 
W.  1019  (cars  kicked  onto  siding  at  Civ.  App.  — ,  50  S.  W.  1031)  ;  nor 
night  without  lights)  ;  Houston  &  T.  0.  where  a  switchman  coupling  cars  was 
R.  Co.  V.  Turner  (1904)  99  Tex.  547,  injured  by  their  being  jammed  to- 
91  S.  W.  562  (section  foreman  does  gether  while  he  was  between  them  by 
not  assume  risk  of  cars  running  on  shoving  other  cars  against  them  (Mis- 
switch,  track  at  a  high  and  unusual  souri,  K.  &  T.  R.  Co.  v.  Crane  [1896] 
rate  of  speed)  ;  San  Antonio  &  A.  P.  13  Tex.  Civ.  App.  426,  35  S.  W.  797)  ; 
R.  Co.  v.  Brock  (1904)  35  Tex..  Civ.  nor  where  a  foreman  commanded  a 
App.  155,  80  S.  W.  422  (trains  run  servant  engaged  in  the  work  of  get- 
over  bridge  at  high  rate  of  speed  and  ting  derailed  cars  on  the  track,  to  hold 
without  proper  warning)  ;  Missouri,  K.  a  stick  against  one  of  them  in  order 
<£  T.  R.  Co.  V.  Balliet  (1908)  48  Tex.  that  it  might  be  pushed  by  a  train 
Civ.  App.  641,  107  S.  W.  906  (com-  backing  against  it,  and  not  only  omit- 
pany  liable  for  injury  to  employee  prop-  ted  to  have  the  stick  placed  in  the 
erly  crossing  yard,  due  to  train  being  proper  manner,  but  had  the  train 
backed  at  rapid  rate  of  speed)  ;  St.  backed  with  unnecessary  force  (Mis- 
Louis  Southwestei-n  R.  Co.  v.  McDowell  souri,  K.  &  T.  R.  Co.  v.  Eamilton 
(1903)  —  Tex.  Civ.  App.  — ,  73  S.  W.  [1895]  —  Tex.  Civ.  App.  — ,  30  S.  W. 
974  (conductor  sleeping  in  his  caboose,  679)  ;  nor  where  a  section  hand  goes 
awaiting  orders,  does  not  assume  the  to  work  upon  a  hand  car  under  the 
risk  of  having  the  caboose  run  into  by  direction  of  the  foreman  (Boyd  v.  Mis- 
other  cars,  although  such  occurrences  souri  P.  R.  Co.  [1911]  236  Mo.  54,  139 
have  previously  happened)  ;  Worcester  S.  W.  561)  ;  nor  where  an  employee  is 
V.  Galveston,  H.  &  8.  A.  R.  Co.  (1906)  injured  by  the  failure  of  another  em- 
—  Tex.  Civ.  App.  — ,  91  S.  W.  339  ployee  to  use  due  care  in  coupling  cars 
(sudden  jolt  of  train  as  switchman  is  (Houston  &  T.  C.  R.  Co.  v.  turner 
about  to  board  it)  ;  Missouri,  K.  &  T.  [1906]  —  Tex.  Civ.  App.  — ,  92  S.  W. 
R.    Co.    V.    Williams     (1909)     56    Tex.  1074). 

Civ.   App.   246,    120   S.   W.   553    (train  An   engineer   does   not   assume    as    a 

stopped    by    emergency    brake    applied  matter  of  law  the  risks  of  danger  from 

without  signal)  ;  Polaski  v.  Pittsburgh  a      switch      accidentally      left      open. 

Coal  Dock   Co.    (1908)    134   Wis.   259,  Wahash  R.  Co.  v.  Thomas   (1904)    117 

14  L.R.A.(N.S.)    952,    114  N.   W.   437  111.  App.  110. 

(car    started    without    warning    while  Even  if  a  railway  brakeman  can  be 

servant  was   passing   in  front  of  it)  ;  held  to  have  assumed  the  risk  of  injury 
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is  sought  to  make  him  responsible  was  his  representative,  either  un- 
der common-law  doctrines  or  a  statute  in  force  in  the  jurisdiction 
where  the  accident  occurred.     See  chapters  lx.-lxv.,  post. 

from  a  dangerously  defective  condition  (1"691)  —  Tex.  — ,  18  S.  W.  151  (pro- 
of the  track,  on  account  of  liis  knowl-  jecting  load  on  railway  car)  ;  Samilton 
edge  of  the  defect,  he  cannot  be  said,  as  v.  Des  Moines  Valley  R.  Co.  (1872) 
matter  of  law,  to  have  assumed  the  ad-  36  Iowa,  31  (usage  of  defendant  and 
ditional  risk  caused  by  running  over  other  companies  no  excuse  for  loading 
such  defective  track  at  an  unusual  and  cars  so  that  load  projects)  ;  Croll  v. 
dangerous  rate  of  speed.  Lawhorn  v.  Atchison,  T.  &  S.  F.  R.  Co.  (1896) 
Millen  &  8.  R.  Co.  (1895)  97  Ga.  742,  57  Kan.  548,  46  Pac.  972  (trackman 
25  S.  E.  492.  struck  by  piece  of  coal  which  fell  from 

The  knowledge  of  a  brakeman  that  a  an  overloaded  tender  of  a  passing 
fireman  was  handling  an  engine  will  not  train)  ;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Wood 
]iecessarily  prevent  him  from  recovering  (1901)  —  Tex.  Civ.  App.  — ,  63  S.  W. 
for  injuries  caused  by  the  negligent  164  (similar  facts)  ;  Devore  v.  St. 
management  of  the  engine,  where  the  Louis  d  S.  F.  R.  Co.  (1900)  86  Mo. 
brakeman  understood  that  the  fireman  App.  429  (push  car  improperly  loaded 
was  acting  under  the  supervision  of  the  by  section  foreman)  ;  MoLean  v.  Pere 
regular  engineer.  In  such  a  case  the  Marquette  R.  Co.  (1904)  137  Mich, 
essential  question  is  whether  the  engi-  482,  100  N.  W.  748  (planing  mill 
neer  was  exercising  due  care.  Leonard  refuse  loaded  loose  in  open  rack  car)  ; 
V.  Minneapolis,  St.  P.  &  S.  8.  M.  R.  Co.  Dean  v.  Kansas  City,  St.  L.  &  C.  R. 
(1896)    63  Minn.  489,  65  N.  W.  1084.    Co.    (1906)    199  Mo.  386,  97  S.  W.  910 

A  requested  instruction  that  a  brake-  (piece  of  coal  fell  from  overloaded  ten- 
man   on  a  railroad  train   assumes  the    der). 

risk  of  dangers  incident  to  the  speed  at  Whether  the  receivers  of  a  railroad 
which  a  train  may  run  is  properly  company  were  guilty  of  negligence  in 
modified  by  the  introduction  of  the  pro-  permitting  coal  cars  to  be  so  loaded 
viso,  only  if  the  defendant  was  not  neg-  with  telephone  poles  that  insufiicient 
ligent  in  running  at  that  rate  of  speed,  space  was  left  between  the  ends  of  the 
Conners  v.  Burlington,  C.  R.  &  N.  R.  poles  and  a  box  car  to  which  the  cars 
Co.  (1888)   74  Iowa,  383,  37  N.  W.  966.    were  attached,  and  in  placing  such  cars 

A  servant  engaged  in  loading  cars  on  in  a  train  in  such  manner  as  would 
a  steep  grade  does  not  assume  the  risk  probably  render  it  necessary  to  detach 
of  the  master  leaving  the  cars  un-  them  from  the  train  and  couple  them 
blocked.  Chicago,  I.  &  L.  R.  Co.  v.  with  other  cars  while  in  transit, — is 
Martin  (1902)  31  Ind.  App.  308,  65  for  the  jury.  George  v.  Clark  (1898) 
N.  E.  591.  29  C.  C.  A.  374,  56  U.  S.  App.  505,  85 

An  employee  riding  home  on  a  con-  Fed.  608. 
struction  train  does  not  assume  the  (c)  Dangerous  mode  of  operating  ma- 
ris)^ of  the  shock  resulting  from  a  col-  chinery — Helfenstein  v.  Medart  (1896) 
lision.  Milbourne  v.  Arnold  Electric  136  Mo.  595,  36  S.  W.  863,  37  S.  W. 
Poioer  Station  Co.  (1905)  140  Mich.  829,  38  S.  W.  294  (grindstone  run  at 
316,   70  L.R.A.   600,   103  N.  W.   821.        dangerous  speed)  ;  Iffall  v.  Lotiisville  N. 

The  servants  of  a  railway  company  A.  d  C.  R.  Co.  (1891)  129  Ind.  268,  28 
do  not  assume  the  risk  of  injury  from  N.  E.  611  (servant  called  to  help  in  re- 
cars  so  left  upon  sidings  that  they  moving  an  accumulation  of  driftwood 
escape  onto  the  main  track.  Smith  v.  which  was  endangering  a  bridge  was 
Fordyce  (1905)  190  Mo.  1,  88  S.  W.  struck  by  a  rope  which  was  jerked  sud- 
679  (escaping  car  struck  another  car  denly  by  the  engine  to  which  it  was  at- 
which  plaintiff  was  repairing)  ;  Jones  tached)  ;  RepuUia  Iron  &  Steel  Co.  v. 
V.  Kansas  City,  Ft.  S.  &  M.  R.  Co.  Ohler  (1903)  161  Ind.  393,  68  N.  E. 
(1903)  178  Mo.  528,  101  Am.  St.  Rep.  901  (servant  required  to  hold  rod 
434,  77  S.  W.  890  (car  escaping  onto  while  it  was  being  struck  to  swell  it, 
main  track  was   run   into).  and  injured  by  sliver  of  steel)  :  Young- 

(b)  Manner  of  placing  loads  on  rail-  v.  SneU.  (1908)  200  Mass.  242,  19 
way  cars. — Mexican  G.  R.  Co.  v.  Shean    L.R.A.(N.S.)   242,  86  N.  E.  282    (shav- 
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It  is  scarcely  necessary  to  point  out  that,  although  the  descriptive 
epithet  "extraordinary"  is  applicable,  as  a  mere  matter  of  verbal  defi- 
nition, to  any  risk  which  is  uncommon  or  unusual,  vphether  its  exist- 


ings  permitted  to  cover  floor  around 
buzz  saw)  ;  Johnson  v.  St.  Paul  &  W. 
Coal  Co.  (1906)  126  Wis.  492,  105 
N.  W.  1048  (hoisting  hook  started  with 
a  jerk). 

A  servant  engaged  in  loading  a  car 
by  means  of  a  steam  shovel  does  not 
assume  the  risk  of  the  foreman's  start- 
ing the  shovel  without  warning.  Texas 
C.  R.  Co.  v.  Pelfrey  (1904)  35  Tex. 
Civ.  App.  501,  80  S.  W.  1036. 

(d)  Changed ■  position  of  instrumen- 
talities. —  Fairbanks  v.  Saentzsche 
(1874)  73  111.  236;  Boston  &  M.  B. 
Co.  V.  OoJcey  (1906)  79  C.  C.  A.  64, 
149  Fed.  42,  9  Ann.  Gas.  384  (switch 
target  placed  nearer  track)  ;  Co-Operant 
Teleph.  Co.  v.  St.  Glair  (1909)  94  C. 
C.  A.  109,  168  Fed.  645  (insulation  re- 
moved) ;  Texarkana  &  Ft.  8.  R.  Go.  v. 
Toliver  (1904)  37  Tex.  Civ.  App.  437, 
84  S.  W.  375   (frog  became  unblocked). 

An  elevator  man  in  a  hotel  does  not 
assume  the  risk  of  the  elevator  being 
moved  without  notice  by  a  guest,  with 
the  permission  of  the  owner.  Lyons  v. 
Dee  (1903)  88  Minn.  490,  93  N.  W.  899. 

(e)  Dangers  caused  by  the  fall  of 
heavy  objects. — Libby,  McTSf.  &  L.  v. 
Scherman  (1893)  146  111.  553,  37  Am. 
St.  Rep.  191,  34  N.  E.  801  (empty 
barrel  was  left  at  the  bottom  of  a  pile 
of  full  barrels,  thus  weakening  the  pile 
and  causing  it  to  fall)  ;  John  Spry 
Lumber  Go.  v.  Duggan  (1898)  80  111. 
App.  394  (lumber  fell  on  servant  while 
passing  it)  ;  Commerce  Mill.  &  Oi'oin 
Go.  V.  Oowan  (1907)  —  Tex.  Civ.  App. 
— ,  104  S.  W.  916  (sacks  of  flour  im- 
properly stacked) . 

Although  a  servant  has  been  held  to 
have  assumed  the  risk  of  the  fall  of  a 
bank  of  earth,  due  to  its  own  weight, 
where  he  knew  that  it  was  likely  to 
fall,  yet  he  does  not  assume  the  risk 
of  its  falling,  due  to  its  being  struck  by 
a  pick  in  the  hands  of  another  workman. 
Brice-Nash  v.  Barton  Salt  Co.  (1910) 
83  Kan.  447,   111  Pac.  462. 

Where  it  is  not  customary  for  rocks 
to  be  rolled  from  a  tunnel  down  a  gulch 
in  which  another  tunnel  is  building  by 
the  same  company,  the  danger  from  a 
rock  negligently  rolled  down  such  gulch 
is  not  assumed  by  an  employee  working 


therein.  Uren  v.  Golden  Tunnel  Min. 
Go.  (1901)  24  Wash.  261,  64  Pac.  174, 
21  Mor.  Min.  Rep;  243. 

The  falling  of  a  post  standing  per- 
pendicularly on  a  plate  or  beam  at  the 
level  of  the  third  story  of  a  building, 
by  which  the  plaintiff's  intestate  was 
killed  while  grading  a  railroad  belong- 
ing to  the  owner  of  the  building,  is  not 
one  of  the  risks  incident  to  service  and 
assumed  by  him.  Mickee  v.  Walter  A. 
Wood  Mowing  &  B.  Mach.  Co.  (1893) 
70  Hun,  456,  24  N.  Y.  Supp.  501. 

(f)  Conditions  due  to  deposits  of  ice 
and  snow. — McDermott  v.  Iowa  Falls 
&  S.  C.  B.  Go.  (1891)  —  Iowa,  — ,  47 
N.  W.  1037  (end  gate  of  car  lay  on  an 
incline  owing  to  an  accumulation  of  ice 
and  snow)  ;  Harding  v.  Railicay  Trans- 
fer Co.  (1900)  90  Minn.  504,  83  N.  W. 
395    (ice   accumulates   on   steps). 

(g)  Use  of  explosives. — An  employee 
in  a  quarry  does  not  assume  the  risk  of 
finding  unexploded  dynamite  in  the 
rocks  he  is  required  to  break.  Alton 
Lime  &  Cement  Co.  v.  Calvey  (1892) 
47  111.  App.  343. 

A  servant  does  not  assume  the  risk 
of  an  explosion  caused  by  the  master 
allowing  water  to  come  in  contact  with 
calcium  carbide  stored  in  an  elevator 
pit.  Charron  v.  Union  Carbide  Go. 
(1908)    151  Mich.  687,  115  IST.  W.  718. 

A  servant  engaged  in  removing  earth 
for  the  foundation  of  a  building  does 
not  assume  the  risk  of  injury  from 
unexploded  dynamite  used  in  breaking 
up  a  frozen  crust.  Bankel  v.  Buckstaff- 
Edwards  Co.  (1909)  138  Wis.  442,  20 
L.R.A.(N.S._)    1180,  120  N.  W.  269. 

(h) Bringing  heated  metals  into  con- 
tact loith  water. — Kirus  v.  'Nichols 
Chemical  Co.  (1901)  59  App.  Div.  79, 
69  N".  Y.  Supp.  44  (explosion  of  hot 
slag  thrown  into  a  crack  which  had 
opened,  without  servant's  knowledge,  in 
marshy  ground)  ;  Republic  Iron  &  Steel 
Co.  V.  Lulu  (1910)  —  Ind.  App.  — , 
92  N.  B.  993  (hot  slag  run  into  cinder 
pit  exploded)  ;  Brooks  v.  Kinsley  Iron  & 
Mach.  Go.  (1909)  202  Mass.  228,  88  _N. 
E.  771  (moisture  in  molds  into  which 
molten  metal  is  poured). 

See  note  to  Adams  v.  Grand  Rapids 
Refrigerator  Co.  27  L.R.A.(N.S.)    953. 
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ence  does  or  does  not  charge  the  master  -with  negligence,  the  fact  of 
rarity  may,  in  the  present  connection,  be  left  out  of  account  as  a  dif- 
ferentiating test,  except  in  so  far  as  it  tends  to  show  that  the  master 
was  culpable.    Apart  from  its  significance  in  this  regard,  evidence  of 

(i)     Improper    method    of    handlmg  work,  who  failed  to  warn  him  or  pro- 

heavy     objects. — Knight     v.     Overman  vide   any  means   of  escape.     Louisville 

Wheel   Go.    (1899)    174  Mass.   455,   54  £  N.  R.  Co.  v.  Shivell   (1892)    13  Ky. 

N.   E.   890    (dangerous  method  of  put-  L.  Rep.  902,   18   S.  W.  944. 
ting  a  heavy  shaft  in  position)  ;  Pence        If  an  inexperienced  workman  who  is 

V.  Chicago  City  R.  Co.    (1910)    155  111.  engaged  in  undermining  a  bank  of  earth 

App.  480   (improper  method  of  stretch-  continues  to  work  there  after  his  em- 

ing  cable ) .  ployer's  superintendent,  whose  duty  it 

A  servant  does  not  assume  the  risk  is  to  watch  the  bank  and  to  warn  him 
caused  by  failure  of  a  foreman  to  adopt  of  the  danger  of  its  falling,  has  left 
reasonable  precautions  to  protect  from  the  place  with  the  intention  of  return- 
injury  a,  servant  whom  he  requires  to  ing  soon,  and  the  workman  is  injured 
assist  in  loading  ties  on  a  railway  car  before  his  return  by  the  falling  of  the 
in  an  unusual  and  extra-hazardous  man-  bank  upon  him,  it  cannot  be  ruled,  in 
ner.  Clayhurgh  v.  Kansas  City,  Ft.  8.  an  action  against  his  employer  for  the 
d  M.  R.  Co.    [1894]   56  Mo.  App.  630.  injury,  that  he  assumed  the  risk  attend- 

( j )    Improper   method  of  eaxavating  ant  upon  the  superintendent's  absence, 

ianks  of  earth,   etc. — An  employee  as-  but  the  question  is  for  the  jury,    hynoh 

sumes   the   additional   risk   incident  to  v.  Allyn  (1893)  160  Mass.  248,  35  N.  E. 

the  removal  of  an  embankment  by  un-  550. 

dermining  the  base  and  prying  or  blast-  A  servant  does  not  assume  the  risk 
ing  off  the  top,  over  that  involved  in  of  injury  due  to  the  starting  of  ma- 
taking  the  bank  down  from  the  top  chinery  without  warning  to  him.  Chi- 
(see  §  1177,  ante),  but  not  that  inci-  eago  &  G.  T.  R.  Co.  v.  Spurney  (1902) 
dent  to  the  failure  of  the  master  to  197  111.  471,  64  N.  E.  302. 
exercise  reasonable  care  to  remove  the  A  miner  cannot  be  held  to  have  as- 
overhanging  earth  as  the  excavation  sumed  the  risk  of  the  danger  arising 
proceeds.  Bradley  v.  Chicago,  M.  d  St.  from  the  sudden  starting  of  a  cable 
P.  R.  Co.  ( 1897 )  138  Mo.  293,  39  S.  before  the  expiration  of  the  time  which, 
W.  763.  under    an    established    custom,    should 

A   person   ordered   to  work   in   exca-  have     elapsed     before    the     cable     was 

vating  earth  from  an  embankment  which  started.      Sturm   v.    Consolidated    Coal 

is  from  the  nature  of  the  earth  pecul-  Co.  155  111.  App.  1,  affirmed  in   (1911) 

iarly  liable  to  cave  oflE,  which  fact  he  248  111.  20,  93  N.  E.  345,  21  Ann.  Cas. 

does  not  know  although  it  is  known  to  99- 

his  superior,  does  not  assume  the  risk        An  employee  in  a  steel  mill,  assigned 

of  obeying  the  order,  so  as  to  prevent  a  to  duty  near  "vessels"  tilled  with  molten 

recovery  for  his  death  by  the  falling  of  metal,  does  not  assume  the  risk  of  neg- 

ihe  earth.     Thompson  v.  Chicago,  M.  &  lect  to  give  warning  of  blowing  a  heat, 

St.  P.  R.   Go.    (1883)    4  McCrary,  629,  which  will  cause  the  metal  to  fly  and 

14  Fed.  564.  render  the  working  place  unsafe.     Illi- 

(k)     Failure    to    warn. — A    Railway  '"■ois   Steel    Co.   v.    Ziemkowski    (1906) 

company  is  liable  for  the  death  of  an  220   111.   324,  4  L.R.A.(N.S.)    1161,   77 

employee  who,  being  in  imminent  dan-  N.  E.  190. 

ger,   jumped  from   driftwood  which  he        A  freight  handler  on  a  car  does  not 

with  others  had  been  attempting  to  dis-  assume   the   risk   of  cars   being  backed 

lodge  from  against  the  false  works  and  against  it  without  the  customary  warn- 

pier    of    a    railway    bridge,     and    was  ing.     Carroll  v.  New  York,  N.  H.  de  H. 

drowned    while    endeavoring    to    swim  R.  Co.   (1902)    182  Mass.  237,  65  N.  E. 

ashore,  although  he  would  have  been  res-  69. 

cued  if  he  had  remained  where  he  was,        A  fireman  of  a  stationary  engine,  who 

where  the  danger  of  his  position  on  the  was   left  in  charge  of  the  engine  not- 

drift  was  not  seen  or  known  by  him,  but  withstanding  he  protested  that  he  did 

was  known  to  the  superintendent  of  the  not  know  how  to   run  it,   will  not  be 
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rarity  is  plainly  of  no  avail  to  a  servant  whose  right  of  action  is  de- 
pendent upon  his  proving  that  his  injury  was  caused  by  a  breach  of 
•duty.    See  chapter  li.,  post. 

1181.  [273]  Rationale  of  the  servant's  nonassumption  of  extra- 
ordinary risks. — In  view  of  the  fact  that  the  doctrine  as  to  the  serv- 
ant's nonassumption  of  extraordinary  risks  was  originally  introduced 
into  the  common  law  as  an  exception  to  a  principle  which  had  been 
propounded  as  a  universal  one,  it  may  be  said  that,  as  a  matter  of 
ultimate  analysis,  that  doctrine  simply  embodies  the  opinion  of  the 
courts  that  it  is  more  conformable  to  justice  and  expediency  to  treat 
the  extent  of  the  master's  liability  as  a  question  to  be  determined  with 
reference  to  the  general  principle.  Culpa  tenet  auctores  suos,  and  not 
with  reference  to  the  theory  of  an  implied  agreement  to  undertake 
every  risk  incident  to  the  employment.  If  we  bear  in  mind  that  the 
rationale  of  this  implied  agreement  is  the  servant's  supposed  advert- 
ence to  the  possibility  of  being  injured  by  certain  perils  which  may  at 
any  time  eventuate  in  an  accident,  the  reasons  assigned  for  this  opin- 
ion can  scarcely  be  regarded  as  satisfactory.  Indeed,  they  set  in  a 
striking  light  the  logical  difficulties  in  which  the  courts  found  them- 
selves entangled  when  they  set  out  to  establish  a  qualification  of  the 
intolerably  severe  doctrine  which  had  been  produced  by  taking  the 
servant's  assumption  of  risks,  instead  of  the  master's  obligation  to 
provide  for  his  servant's  safety,  as  the  basic  conception  of  this  depart- 
ment of  the  law  of  negligence. 

The  first  of  these  reasons  is  derived  from  the  simple  consideration 
that,  as  the  master  has  control  of  the  conditions  which  affect  the  serv- 
ant's safety,  he  is  the  party  who  ought  in  fairness  to  be  held  responsi- 
ble if  those  conditions  are  not  such  as  a  prudent  man  would  maintain 

held  to  have  assumed  the  risk  of  in-  of  the  falling  of  a  steel  rope  into  hold  of 

juries  due  to  his  starting  the  engine  in  vessel). 

the  only  way  he  knew  how  and  in  the  (D  FaMure  to  inspect— A  man  em- 
way  he  had  seen  others  start  it.  Oulf,  ployed  upon  an  oil  derrick  does  not 
C  dS.F.  R.  Co.  V.  T^emman  (1901)  27  assume  the  risk  of  his  employer  s  negli- 
o.  a  a.  r.^.  i/u.  v  ^^  failing  properly  to  inspect  the 
Tex.  Civ.  App.  77,  64  S.  W  790.           _  S^^^.^^          ^j^f^jf  ^.f^^    -^^.^^-^    is    driven. 

See  also  D'AgosUno^    ^oT^^rfTf  Vnderxoood  v.  Gulf  Ref.  Co.  (1911)   128 

R.  Co.   (1905)   72  N.  J.  L.  358,  60  Atl.  ^^   ggg^  gg  g„    641 

1113    (failure  of  foreman  to  give  warn-  f^^^    Improper' method   of   repairing 

ing  of  approach  of  train  to  trackmen)  ;  Hag^   furnace. — An   employee    does   not 

Ft.    Worth   &   D.    G.   R.    Co.   v.   Smith  assume    the    risk    of    removing    water 

(1905)    39  Tex.  Civ.  App.  92,  87  S.  W.  blocks     from    blast     furnaces     without 

371    (coupling   made   without  warning  drawing  the  blast.     'National  Steel  Co. 

as   engine   wiper   was   passing  between  v.  Lowe    (1904)    62  C.  C.  A.  229,  127 

cars)-    Oierczak  v.   Northwestern   Fuel  Fed.  311;  Illinois  Steel  Co.  v.  McFadden 

Co.    (1910)    142  Wis.   207,   125   N.  W.  (1902)    196   111.   344,   89  Am.   St.  Eep. 

436  (failure  to  give  customary  warning  319,  63  N.  B.  671. 
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under  the  circumstances.^  It  is  clear  that,  when  closely  scrutinized, 
this  reason  is  nothing  but  a  judicial  declaration,  of  a  quasi-legislative 
nature,  that  the  servant's  appreciation  of  the  possibility  of  being  in- 
jured by  a  certain  occurrence,  although  it  is  conclusive  against  his 
right  to  recover  if  it  relates  to  some  kinds  of  risks,  shall  not  entail 
that  consequence  v^here  the  risk  is  due  to  the  master's  negligence.    In 


1  The  servant  who  is  to  use  the  in- 
strumentalities provided  by  the  master 
has  ordinarily  no  connection  with  their 
purchase  in  the  first  instance,  or  with 
their  preservation  or  maintenance  in 
suitable  condition  after  they  have  been 
supplied  by  the  master.  Hough  v.  Texas 
£  P.  R.  Co.  (1879)  100  U.  S.  213,  25 
L.  ed.  612. 

"The  capital  of  the  master  furnishes 
the  means  of  his  employment.  His  will 
determines  the  place.  His  sagacity  di- 
rects, controls,  and  supervises  not  mere- 
ly the  labor,  but  the  machinery  and 
other  instruments  and  appliances  by 
which  the  labor  is  performed.  The  su- 
perior intelligence  and  determining  will 
of  the  master  demand  vigilance  on  his 
part,  that  his  servants  shall  neither 
wantonly  nor  negligently  be  exposed  to 
needless  and  unnecessary  peril."  Bus:- 
zell  V.  Laconia  Mfg.  Co.  (1861)  48  Me. 
113,  77  Am.  Dec.  212. 

"It  is  in  most  cases  impossible  that 
a  workman  can  judge  of  the  condition 
of  a  complex  and  dangerous  machine 
wielding  irresistible  mechanical  power, 
and,  if  he  could,  he  is  quite  incapable 
of  estimating  the  degree  of  risk  in- 
volved in  different  conditions  of  the  ma- 
chine; but  the  master  may  be  able,  and 
generally  is  able,  to  estimate  both.  The 
master,  again,  is  a  volunteer;  the  work- 
man ordinarily  has  no  choice.  To  hold 
that  the  master  is  responsible  to  his 
workmen  for  no  absence  of  care,  how- 
ever flagrant,  seems  to  me  in  the  highest 
degree  both  unjust  and  inconvenient." 
Byles,  J.,  in  Clarke  v.  Holme  (1862)  7 
Hurlst.  &  N.  937. 

See  also  Little  Rock  d  S.  F.  R.  Go. 
V.  Voss  (1892)  —  Ark.  — ,  18  S.  W. 
172. 

In  Harrison  v.  Central  R.  Go.  (1865) 
31  N.  J.  L.  293,  the  court  thus  disposed 
of  the  argument  that  the  servant  ac- 
cepted the  risk  in  question.  "The  first 
consideration  which  naturally  arises  on 
an  examination  of  this  proposition  is 
that  the  hazard  which,  it  is  insisted,  the 
servant  agreed  to  incur,  is  not,  so  far 


as  the  master  is  concerned,  one  neces- 
sarily inherent  in  the  business.  It  ap- 
pears but  just  and  fair  and  every  way 
reasonable  that  the  servant  should  agree 
to  take  upon  himself  the  usual  perils  of 
the  employment  and  over  which  the 
party  whom  he  serves  has  no  control. 
He  knows  that  there  will  be  risk  from, 
the  want  of  skill  or  from  the  inadvert- 
ence and  neglect  of  those  associated  with 
him  in  the  conduct  of  the  common  busi- 
ness; but  these  dangers  are  the  neces- 
sary, inseparable  concomitants  of  the 
employment;  and  there  is,  certainly,, 
every  appearance  of  justice  in  the  le- 
gal implication  that  as  to  injuries  aris- 
ing from  such  causes,  over  which  his 
employer  possesses  no  power,  and  for 
the  effects  of  which  he  is  not  morally 
responsible,  they  shall  be  borne  by  the 
servant.  But  upon  what  plausible  pre- 
tense can  it  be  said  that  the  servant 
consents  to  abide  the  consequences  of 
his  employer's  neglect?  The  misfeas- 
ances of  his  fellow  servants  are,  as  be- 
tween himself  and  his  employer,  the 
alienable  incidents  of  the  thing  under- 
taken, while  it  would  be  hardly  admis- 
sible for  a-  master  to  predicate  that  an 
injury  to  the  servant,  arising  from  his 
own  want  of  care,  was  one  of  the  neces- 
sary consequences  of  the  servant's  em- 
ployment. The  only  view  consistent 
with  reason  is  that  the  servant  under- 
takes to  bear  the  risks  naturally  at- 
tendant on  the  business  he  assumes; 
and  both  sound  morals  and  common  jus- 
tice forbid  the  master  to  allege  that 
one  of  those  risks  is  the  probability  of 
his  own  default.  Carelessness  which 
works  an  injury  to  another  is,  in  the 
eye  of  the  law,  civil  misconduct;  and  a 
stipulation  that  a  party  shall  have  the 
privilege  of  committing  such  misconduct 
with  impunity  will  not  be  incorporated 
into  a  contract  by  intendment.  Every 
rational  implication  is  opposed  to  the 
existence  of  such  an  understanding. 
The  claim  to  such  exemption  is  incon- 
sistent with  morality  and  public  policy, 
so  much  so,  indeed,  that  it  might  be 
somewhat  questionable  whether,  if  such 


I  1181] 


ASSUMPTION  OF  RISK. 


3165 


other  words,  the  element  of  anticipation,  when  such  a  risk  is  in  ques- 
tion, is  not  to  be  regarded  as  one  of  the  determinant  factors  of  the 
problem  to  be  solved.^ 

This  way  of  stating  the  logical  situation  to  which  this  reason  con- 


contract  existed  in  point  of  fact  and 
by  express  stipulation,  it  would  not 
be,  on  that  account  void.  The  facts  of 
the  present  case  exhibit,  in  a  striking 
point  of  view,  the  exorbitance  of  the 
proposition  claiming  immunity  for  the 
consequences  to  the  servant  of  the  mas- 
ter's negligence.  The  demurrer  in  this 
case  admits  that  the  servant  lost  his 
life  by  reason  of  want  of  care  in  the 
master;  that  is,  that  the  latter  was 
guilty  of  the  commission  of  a  grave 
misdemeanor.  It  would  be  singular 
indeed  if  the  law,  in  annexing  incidents 
to  the  relationship  of  master  and  serv- 
ant, should  clothe  the  former  with  the 
privilege  to  commit  this  criminal  act 
so  far  as  the  private  rights  of  the  serv- 
ant are  concerned,  with  impunity.  If 
the  rights  of  the  parties,  then,  are  to 
be  regulated  on  the  basis  of  a  contract, 
in  my  opinion,  upon  the  plainest  rules 
of  law,  the  defendants  were  responsible 
to  their  employee  for  all  damage  which 
was  the  product  of  their  own  miscon- 
duct. Nor  will  this  result,  as  it  seems 
to  me,  be  varied  if  we  consider  this 
matter  on  the  broader  ground  of  gen- 
eral convenience  and  public  security. 
That  the  master  should  be  careful  in 
the  conduct  of  a  business  to  which  peril 
to  life  attaches  is  important,  not  only 
to  the  servant,  but,  in  an  equal  degree, 
to  the  community  also.  It  is  of  public 
interest,  therefore,  that  no  motive  to 
the  exercise  of  care  on  the  part  of  the 
principal  mover  of  such  business  should 
be  taken  away  or  impaired;  and  this 
would  be  the  effect  of  declaring  him  ir- 
responsible for  his  negligence  to  his 
employee.  It  is  also  of  moment  that 
those  who  are  employed  in  carrying  out 
the  details  of  an  undertaking  which  is 
at  all  hazaj-dous  should  have  an  interest 
in  observing  and  detecting  the  lapses 
of  those  at  the  head  of  such  business; 
for  it  is,  in  most  cases  impracticable 
for  such  subordinates  to  protect  them- 
selves against  the  consequences  of  such 
misconduct  without,  at  the  same  time, 
contributing  something  to  the  safety  of 
the  citizens  at  large.  The  interest  of 
the  servant  to  bring  to  light  the  neg- 
lects and  omissions  of  duty  of  the  em- 


ployer should  be  coincident  with  that 
of  the  community.  All  considerations 
of  welfare  to  the  public,  therefore,  seem 
to  lead  to  the  same  result  as  that 
reached  by  an  examination  of  the  con- 
tract which  the  law  implies  from  the 
connection    of   master    and    servant." 

2  It  has  actually  been  argued,  though 
of  course  unsuccessfully,  in  several 
cases,  that  the  servant's  knowledge  of 
the  possibility  or  the  likelihood  that  the 
master  or  some  employee  for  whose  acts 
he  is  responsible  may  at  some  future 
indeterminate  time  be  guilty  of  negli- 
gence is  a  sufficient  basis  for  the  in- 
ference that  he  impliedly  accepts  the 
risk  of  an  injury  from  such  negligence 
whenever  it  shall  actually  be  committed. 
But  this  theory  has  been  rejected.  Little 
Rock,  M.  R.  d  T.  R.  Co.  v.  Deverett 
(1886)  48  Ark.  333,  346,  3  S.  W.  50; 
Blanton  v.  Dold  (1891)  109  Mo.  64,  18 
S.  W.  1149,  where  the  court  somewhat 
unnecessarily  supported  its  conclusion 
by  adverting  to  the  very  general  refusal 
of  the  American  courts  to  enforce  even 
express  contracts  exempting  a  master 
from  liability  for  negligence  in  the  per- 
formance of  his  personal  duties. 

In  Luehlce  v.  Chicago,  M.  &  St.  P.  R. 
Co.  (1883)  59  Wis.  127,  48  Am.  Rep. 
483,  17  N.  W.  870,  where  a  car  inspector 
was  injured  by  cars  carelessly  driven 
on  to  the  repair  track,  counsel  for  de- 
fendant took  the  ground  that  the  plain- 
tiflf  accepted  the  chances  and  hazards 
of  a  most  dangerous  service.  But  the 
court  said:  "Is  this  so?  When  a  car 
is  standing  still  and  disconnected  from 
any  power  which  could  move  it,  and  in 
a  place  where  there  was  not  the  remo- 
test reasonable  suspicion  or  apprehen- 
sion that  it  would  be  moved  or  at  all 
disturbed,  where  is  the  danger?  There 
would  be  nearly  the  same  danger  in 
degree,  and  the  same  in  principle,  if 
a  person  should  go  under  a  two-horse 
wagon  in  a  farmer's  yard,  to  repair  it, 
without  any  apprehension  that  the  farm- 
er would  hitch  to  it  while  he  was  so 
under  it  and  draw  it  over  him.  If  the 
rule  is  to  be  established  that  any  rail- 
way service  is  dangerous  because  all 
employees    are    careless    and    negligent 
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ducts  us  indicates  that  it  is,  for  dialectical  purposes,  practically  equiv- 
alent to  another  reason,  which  consists  merely  in  a  categorical  denial 
of  the  fact  that  the  servant  contemplates,  among  the  risks  of  his  em- 
ployment, the  possibility  that  he  may  be  injured  through  his  master's 


whose  duty  it  is  to  guard  liim  from 
injury,  then  there  is  no  ariiway  service 
whicli  is  not  dangerous,  and  the  em- 
ployee takes  his  ciiances,  not  tliat  the 
particular  service  or  duty  is  dangerous 
in  itself,  but  that  it  will  be  made  so  by 
the  habitual  negligence  of  everybody 
who  might  be  able,  by  his  negligence,  to 
injure  him.  Under  the  eflect  of  such  a 
rule,  even  travelers  and  passengers  take 
the  chances  of  a  most  hazardous  and 
dangerous  method  of  travel,  and  cannot 
complain  if  they  are  injured  by  such 
negligenc6  as  is  the  normal  character- 
istic of  railway  service.  There  are 
some  presumptions  upon  which  anyone 
connected  with  the  railway  service, 
either  as  employee  or  passenger,  has  a 
right  to  rely.  They  are  (1)  that  the 
company  has  provided  all  necessary  and 
proper  means  and  appliances  for  his 
protection;  and  (2)  that  the  employees 
themselves  will  do  their  duty  in  such 
responsible  service.  In  this  view,  the 
business  of  repairing  this  car  by  the 
plaintiff,  by  going  under  it,  which  was 
necessary,  was  not  dangerous  service. 
The  car  would  not  move  over  him,  un- 
less moved  by  some  other  force  applied 
by  the  gross  negligence  of  someone  else. 
The  car  standing  still  and  disconnected 
was  not  dangerous  any  more  than  any 
other  inert  body,  and  it  was  perfectly 
safe  to  lie  down  under  its  wheels  if  nec- 
essary, as  it  could  do  no  harm.  The 
danger  of  this  service  consisted  in  the 
outrageous  carelessness  of  somebody  else 
in  the  management  of  the  trains  on  that 
track,  which  he  was  not  only  not  bound 
to  presume,  but  he  had  no  right  to  pre- 
sume or  expect." 

In  Minnesota  (a  state  in  which,  it 
should  be  remembered,  the  doctrine  of 
coservice  has  been  abolished,  so  far  as 
railway  servants  are  concerned;  see 
chapter  Lxxvi.,  post)  we  find  the  court 
thus  discussing  the  contention  that 
plaintiff  voluntarily  assumed  all  the 
risks  resulting  from  the  negligence  of 
other  employees  of  the  company  in  vio- 
lating its  rules:  "The  line  of  argu- 
ment advanced  in  support  of  this  posi- 
tion is,  in  substance,  that,  inasmuch  as 
plaintiff  was   advised  by  certain  rules 


that  other  employees  might  violate 
other  rules,  and  obstruct  the  main  track 
at  a  forbidden  time,  and  that  rules  were 
adopted  in  view  of  such  a  contingency, 
so  that,  as  far  as  possible,  a  collision 
could  not  happen  without  a  concurrent 
violation  of  rules  by  two  sets  of  em- 
ployees, therefore  plaintiff  assumed  all 
the  risks  resulting  from  such  causes. 
It  is  a  plain  proposition  that  it  does- 
not  require  any  rules  to  advise  a  person 
that  other  employees  of  the  master,  or 
the  master  himself,  may  be  guilty  of 
acts  of  negligence.  Common  experience 
tells  every  man  that  this  is  so.  Con- 
sequently, defendant's  proposition,  re- 
duced to  plain  terms,  is  that,  inasmuch 
as  every  person  who  enters  the  service 
of  another  knows  that  his  master  or 
his  fellow  servants,  however  careful  or- 
dinarily, are  liable  to  commit  negligent 
acts,  and  as  he  voluntarily  enters  the 
service  with  knowledge  of  that  fact, 
therefore  he  assumes  all  the  risks  lia- 
ble to  result  from  such  causes.  To  state 
such  a  proposition  is  to  refute  it. 
While  it  is  the  law  that  a  person  as- 
sumes all  the  open  and  visible  risks 
incident  to  the  employment  in  which 
he  engages,  and  of  which  he  had  knowl- 
edge when  he  entered  upon  his  service, 
yet  it  would  be  pressing  this  principle 
beyond  all  reason  or  authority  to  at- 
tempt to  carry  it  to  the  extent  contend- 
ed for  by  the  defendant.  To  do  s» 
would  be,  in  effect,  to  hold  that  the 
servant  assumes  all  risks,  known  or 
unknown,  which  could  possibly  result 
from  any  conceivable  future  act  of  neg- 
ligence on  the  part  of  the  master." 
Hall  V.  Chicago,  B.  &  N.  R.  Go.  (1891) 
46  Minn..  439,  49  N.  W.  239. 

Yet,  if  the  element  of  contemplation 
alone  be  taken  into  account,  it  seems 
impossible  to  deny  that  the  theory 
which  has  been  rejected  in  these  cases 
is  one  from  which  there  is  no  escape. 
The  presumption  that  a  master  will  do 
his  duty,  and  the  presumption  that  a 
fellow  servant  will  do  his  duty,  are,  so 
far  as  appears,  based  upon  probabilities 
of  precisely  the  same  character,  and  are 
equally  strong.  The  courts,  indeed,  have 
virtually  conceded  the  necessity  of  add- 
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negligence.'  The  conception  that  the  servant  is  not  supposed  to  look 
forward  to  or  take  into  account  the  contingency  that  he  may  be  in- 
jured by  a  breach  of  duty  on  the  master's  part  has  produced  a  form  of 
expression  which  is  very  frequently  found  in  the  reports, — viz.,  that 


ing  some  extrinsic  consideration  which 
shall  serve  as  a  basis  for  differentiating 
the  effects  of  these  two  presumptions, 
and  have  fallen  back  upon  the  supposed 
requirements  of  public  policy  as  a  jus- 
tification for  denying  the  right  of  ac- 
tion where  the  cause  of  the  injury  is  a 
fellow  servant's  negligence.  See  chapter 
Lix. 

3  "If  the  master  has,  by  his  own  per- 
sonal negligence  or  malfeasance,  en- 
hanced the  risk  to  which  the  servant  is 
exposed,  beyond  those  natural  risks  of 
the  employment  which  must  be  presumed 
to  have  been  in  contemplation  when  the 
employment  was  accepted, — as,  for  in- 
stance, by  knowingly  employing  incom^ 
patent  servants,  or  supplying  defective 
machinery,  or  the  like, — no  defense 
founded  on  this  principle  can  apply ;  for 
the  servant  does  not,  as  an  implied  part 
of  his  contract,  take  upon  himself  any 
other  risks  than  those  naturally  inci- 
dent to  the  employment."  Blackburn, 
J.,  in  Morgan  v.  Vale  of  Neath  R.  Co. 
(1864)  5  Best  &  S.  570,  33  L.  J.  Q..  B. 
N.  S.  260,  affirmed  in  L.  R.  1  Q.  B.  149, 
13  L.  T.  N.  S.  564,  14  Week.  Rep.  144, 
5  Best  &  S.  736,  35  L.  J.  Q.  B.  N.  S.  23. 

Risks  which  are  not  assumed  are 
those  which  are  "not  contemplated  by 
the  servant."  'Sorthem  P.  R.  Co.  v. 
Eambly  (1894)  154  U.  S.  349,  38  L. 
ed.  1009,  14  Sup.  Ct.  Rep.  983;  Burke 
V.  Anderson  (1895)  16  C.  C.  A.  442,  34 
U.  S.  App.  132,  69  Fed.  814. 

In  a  leading  Massachusetts  case,  the 
court,  after  laying  down  the  rule  as  to 
the  servant's  assumption  of  ordinary 
risks,  proceeded  thus:  "But  it  is  other- 
wise where  injuries  to  servants  or  work- 
men happen  by  reason  of  improper  and 
defective  machinery  and  appliances 
used  in  the  prosecution  of  a  work.  The 
use  of  these  they  could  not  foresee. 
The  legal  implication  is  that  the  em- 
ployer will  adopt  suitable  instruments 
and  means  with  which  to  carry  on  his 
business.  These  he  can  provide  and 
maintain  by  the  use  of  suitable  care 
and  oversight;  and  if  he  fails  to  do  so 
he  is  guilty  of  a  breach  of  duty  under 
his  contract,  for  the  consequences  of 
which  he  ought,   in  justice  and  sound 


reason,  to  be  responsible.  Such  we 
understand  to  be  the  rule  of  law  and  the 
principles  on  which  it  is  founded,  as 
now  fully  established  by  authority." 
Snow  V.  Housaionic  R.  Co.  (1864)  8- 
Allen,  441,  85  Am.  Dec.  720.  This  state- 
ment of  principles  was  adopted  as  cor- 
rect in  Gibson  v.  Pacific  R.  Co.  (1870) 
46  Mo.  163,  2  Am.  Rep.  497. 

"When  a  person  is  employed  to  do  a 
dangerous  job  of  work  or  a  service  of 
any  kind,  he  assumes  all  the  perils 
which  belong  to  the  work  itself;  and  he 
must  be  held  to  take  all  the  risks  which 
grow  out  of,  or  in  any  way  connected 
with,  or  pertain  to,  the  performance  of 
the  duties  he  has  assumed  to  discharge. 
Against  such  risks  and  accidents  he 
may,  and  he  must,  take  proper  precau- 
tions for  himself,  at  his  peril,  and  is 
his  own  insurer.  But  this  rule  does  not, 
and  should  not,  apply  to  accidents  or 
injuries  resulting  from  extrinsic  causes 
and  circumstances  which  cannot  be  fore- 
seen by  him,  and  which  by  the  exercise 
of  ordinary  care  and  caution  he  could 
not  anticipate  or  prevent."  Ryan  v. 
Fowler  (1862)  24  N.  Y.  410,  82  Am. 
Dec.  315. 

"Generally  and  ordinarily  the  master 
and  servant,  in  the  contract  of  employ- 
ment between  them,  do  not  contemplate 
extra  hazards,  .  .  .  and  hence  the 
law  does  not  imply,  in  the  absence  of 
express  stipulation  to  that  effect,  that 
the  contract  embraced  such  hazards." 
Porter  v.  Western  North  Carolina  R.  Co. 
(1887)  97  N.  0.  66,  2  Am.  St.  Rep. 
272,  2  S.  E.  581. 

Only  those  risks  are  assumed  which 
a  reasonably  prudent  and  careful  man 
would  not  expect  to  encounter  in  the 
usual  course  of  his  employment.  Kerns 
V.  Chicago,  M.  &  St.  P.  R.  Go.  (1895) 
94  Iowa,  121,  62  N.  W.  692  (instruc- 
tion using  these  words  approved). 

"No  reason  of  public  policy,  and  none 
to  be  deduced  from  the  contract  of  the 
parties,  can  be  suggested  which  should 
relieve  the  culpable  master  from  re- 
sponsibility. A  man  cannot  be  under- 
stood as  contracting  to  take  upon  him- 
self risks  which  he  neither  knows  nor 
suspects   nor   has   reason   to   look  for; 
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a  servant  has  a  right  or  is  entitled  to  assume,  or  to  act  upon  the  as- 
sumption, that  the  master  has  exercised  and  will  exercise  proper  care. 
Sometimes  this  right  is  predicated  subject  to  an  exception  in  cases 
in  which  the  servant  had  actual  or  constructive  knolwedge  of  the  ab- 
normal danger  in  question.  Sometimes  its  existence  is  asserted  with- 
out any  such  qualification.    But  the  doctrine  enunciated  is  evidently 


and  it  would  be  more  reasonable  to 
imply  a,  contract  upon  the  part  of  the 
master  not  to  invite  the  servant  into 
unknown  dangers,  than  one  on  the  part 
of  the  servant  to  run  the  risk  of  them. 
But  the  question  of  contract  may  be  put 
entirely  aside  from  the  case,  and  the 
responsibility  of  the  master  may  be 
planted  upon  the  same  ground  which 
would  render  him  responsible  if  the 
relation  had  not  existed.  Whether  in- 
vited upon  the  premises  by  the  contract 
of  service,  or  by  the  calls  of  business, 
or  by  direct  request,  is  immaterial;  the 
party  extending  the  invitation  owes  the 
duty  to  the  party  accepting  it  to  see 
that  at  least  ordinary  care  and  pru- 
dence are  exercised  to  protect  him 
against  dangers  not  within  his  knowl- 
edge and  not  open  to  observation." 
Diamond  State  Iron  Co.  v.  Giles  (1887) 
7  Houst.    (Del.)    556,  11  Atl.  189. 

In  Little  Mianvi  B.  Co.  v.  Stevens 
(1851)  20  Ohio,  432,  it  was  argued  that, 
when  a  partry  contracts  to  perform  serv- 
ices, he  takes  into  account  the  dangers 
and  perils  incident  to  the  employment, 
and  receives  wages  accordingly.  Upon 
this  proposition  the  court  commented  as 
follows :  "Take  this  for  granted,  and 
we  think  it  falls  far  short  of  sustaining 
the  main  proposition.  If  the  party  does 
contract  in  reference  to  the  perils  inci- 
dent to  the  business,  he  will  only  be 
presumed  to  contract  in  reference  to  such 
as  necessarily  attend  it  when  conducted 
with  ordinary  care  and  prudence.  So 
far  as  an  implied  contract  in  reference 
to  the  business  will  be  presumed,  it  will 
be  on  the  hypothesis  that  the  business 
is  to  be  properly  managed.  He  cannot 
be  presumed  to  have  contracted  in  ref- 
erence to  injuries  inflicted  on  him  by 
negligence, — by  wrongful  acts.  An  ex- 
press stipulation  would  at  least  be  nec- 
essary to  make  it  a  part  of  the  contract. 
The  employer  has  paid  him  no  money 
for  the  right  to  break  his  legs,  or,  as  in 
this  case,  to  empty  on  him  the  contents 


of  a  boiler  of  scalding  water.  It  was 
not  the  expectation,  when  the  company 
hired  Stevens,  that  the  two  trains 
should  run  by  different  cards  and  thus 
come  in  collision.  When  a  man  em- 
ploys another  to  do  work  for  him,  each 
incur  their  obligations.  The  person 
hired  is  bound  to  perform  the  labor 
according  to  the  agreement,  and  the 
employer  is  bound  to  pay;  besides  that, 
neither  party  has  parted  with  any  of 
his  rights.  The  employer  has  no  more 
control  over  the  person  he  has  em- 
ployed outside  of  the  service  to  be 
rendered,  than  he  has  over  the  person 
of  any  other  individual,  and  is  equally 
accountable  for  an  injury  to  it." 

In  a  Missouri  case,  "extraordinary 
perils  not  incident  to  the  employment" 
are  defined  as  "perils  which  the  servant 
could  not  reasonably  anticipate."  Stef- 
fen  V.  Mayer  (1888)  96  Mo.  420,  9  S. 
W.   630. 

In  ordinary  cases,  where  a  workman 
is  employed  to  do  a  dangerous  job,  or 
to  work  in  a  service  of  peril,  if  the 
danger  belongs  to  the  work  itself,  or  to 
the  service  in  which  he  engages,  he  will 
be  held  to  all  the  risks  which  belong  to 
either;  but  when  there  is  no  danger  in 
the  work  or  service  in  itself,  and  the 
peril  grows  out  of  extrinsic  causes  or 
circumstances  which  cannot  be  discov- 
ered by  the  use  of  ordinary  precaution 
and  prudence,  the  employer  is  liable 
precisely  as  a  third  person,  if  the  loss 
or  injury  is  caused  by  his  neglect  or 
want  of  care.  Perry  v.  Marsh  (1854) 
25  Ala.  659. 

The  rule  that,  prima  facie,  the  serv- 
ant does  not  assume  any  risks  outside 
the  scope  of  his  employment,  is  referred 
to  the  conception  that  he  had  no  reason 
to  believe  that  he  would  be  required 
to  encounter  them.  Northern  Pacific 
Coal  Co.  V.  Richmond  (1893)  7  C.  C. 
A.  485,  15  U.  S.  App.  262,  58  Fed.  756. 
See  §  1384,  post. 
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intended  to  be  the  same,  wlietlier  the  excepted  situation  is  explicitly 
mentioned  or  not.* 

The  use  of  this  particular  terminology  in  such  a  connection  is,  to 
say  the  least,  somewhat  unfortunate,  as  it  brings  into  juxtaposition 
two  distinct  meanings  of  the  words  "assume"  and  "'assumption."    In 


*  The  following  are  a  few  out  of  the 
numerous  eases  in  which  the  doctrine 
is  formulated:  Texas  &  P.  R.  Co.  v. 
Archibald  (1898)  170  U.  S.  665,  42  L. 
«d.  1188,  18  Sup.  Ct.  Eep.  777;  Weiss  v. 
Bethlehem  Iron  Co.  { 1898 )  31  C.  C.  A. 
363,  59  U.  S.  App.  627,  88  J<'ed.  23; 
■Jamieson  v.  Russell  (1892)  19  Sc.  Sess. 
Cas.  4th  Series,  898 ;  Whitney  &  &.  Co. 
V.  O'Rourke  (1898)  172  111.  177,  50  N. 
E.  242;  Alton  Paving,  Bldg.  &  Fire 
Brick  Co.  v.  Hudson  (1898)  176  111. 
270,  52  N.  E.  256;  Ford  v.  FitcKburg 
R.  Co.  (1872)  110  Mass.  240,  14  Am. 
Hep.  598 ;  Knight  v.  Overman  Wheel  Co. 

(1899)  174  Mass.  455,  54  N.  E.  890; 
ijnion    Stock-Tards     Co.     v.     GooduAn 

(1898)    57   Neb.    138,    77   N.   W.   357; 

O'i^eill  V.   Chi-caqo,   R.  I.   &  P.  R.   Co. 

(1901)  62  Neb.  358,  60  L.E.A.  443,  86 
N.     W.     1098;     Rummel     v.     Dihcrorth 

(1889)    131  Pa.   509,   17  Am.   St.  Eep. 

827.    19    Atl.    345;    Maguire    v.    Little 

(1887)  —  E.  I.  — ,  13  Atl.  108;  Noyes 
V.  Smith  (1856)  28  Vt.  59;  Curtis  v. 
•Chicago  d  .V.  W.  R.  Co.  (1897)  95  Wis. 
460,  70  N.  W.  665;  O'Brien  v.  Sullivan 

(1900)  195  Pa.  474,  46  Atl.  130:  Alamo 
Oil  &  Ref.  Co.  V.  Ciirvier  (1911)  — 
Tex.  Civ.  App.  — ,  136  S.  W.  1132. 

"The  duty  is  on  the  employer  to  fur- 
nish his  employees  reasonably  safe  ap- 
pliances with  which  to  do  the  work 
assigned  to  them.  It  is  also  his  duty 
-to  know  what  appliances  are  suitable 
and  in  common  and  ordinary  use  for  the 
purpose.  The  employee  has  a  right  to 
assume  that  his  employer  will  intelli- 
gently and  faithfully  discharge  these 
duties.  If  the  work  in  which  he  en- 
gages is  new  to  him  he  should  be  in- 
structed in  it,  and  'if  he  is  not  acquaint- 
ed with  the  latent  dangers  incident  to 
it  they  should  be  explained  to  him,  that 
he  may,  so  far  as  consistent  with  a 
proper  performance  of  it,  avoid  them. 
In  such  case  he  is  not  presumed  to 
Tsnow  whether  his  employer  has  fur- 
nished appliances  which  are  reasonably 
■safe  and  in  ordinary  use,  and  he  is  not 
chargeable  with  an  assumption  of  the 
risks  involved  in  the  failure  to  provide 
M.  &  S.  Vol.  III.— 199. 


them."  Bannonv.Lutz  (1893)  158  Pa. 
166,  27  Atl.  890. 

"The  servant  has  no  control  over  the 
matter.  He  acts  in  subordination.  He 
relies  wholly  on  the  judgment  of  the 
masters  that  suitable  machinery  and  the 
needed  requirements  are  supplied.  He 
has  not  the  means  nor  the  opportunity 
of  knowing  whether  those  furnished 
may  be  safe.  His  attention  is  exclu- 
sively due  to  the  peculiar  duties  inci- 
dent to  his  branch  of  i^e  employment. 
He  assumes  the  risk,  more  or  less  haz- 
ardous, of  the  service  in  which  he  is 
engaged;  but  he  has  a  right  to  presume 
that  all  proper  attention  shall  be  given 
to  his  safety,  and  that  he  shall  not  be 
carelessly  and  needlessly  exposed  to 
risks  not  necessarily  resulting  from  his 
occupation,  and  which  might  be  pre- 
vented by  ordinary  care  and  precaution 
on  the  part  of  his  employer."  Gibson 
v.  Pacific  R.  Co.  (1870)  46  Mo.  163,  2 
Am.  Eep.  497. 

"If,  however,  the  master  has  superior 
means  of  knowing  whether  any  act  will 
be  attended  with  danger,  or  whether  it 
is  about  to  come  upon  the  servant,  then 
the  latter  has  a  right  to  rely  upon  the 
former's  guarding  against  it,  or  warn- 
ing him  of  it  in  time  to  escape  it." 
Louisville  &  N.  R.  Co.  v.  Shivell  (1892) 
13  Ky.  L.  Eep.  902,  18  S.  W.  944. 

In  a  Massachusetts  case.  Holmes,  J., 
speaks  of  unusual  dangers  to  which  an 
employee  who  has  not  taken  the  risk  of 
them  with  actual  knowledge  of  their 
existence  has  a  right  to  assume  that 
he  will  not  be  exposed  by  entering  an 
employment.  Ryan  v.  A  eiv  York,  N.  H. 
&  H.  R.  Co.  (1897)  169  Mass.  267,  47 
N.  E.   877. 

A  jury  is  properly  charged  that,  in 
the  absence  of  notice  of  the  defect  in 
question,  an  employee  has  a  right  to  as- 
sume, in  the  absence  of  evidence  that 
dangerous  machinery  or  appliances 
which  he  has  in  charge  are  defective, 
that  the  master  has  used  due  diligence 
to  keep  it  in  good  order  and  in  a  safe 
condition.  Delude  v.  St.  Paul  City  R. 
Co.   (1893)   55  Minn.  63,  56  N.  W.  461. 
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enunciating  the  doctrine  under  this  form,  therefore,  it  appears  to  be 
decidedly  preferable  to  employ  the  words  "presume"  and  "presump- 
tion." 

A  third  reason  for  the  doctrine,  which  prehaps  scarcely  deserves  no- 
tice in  the  present  connection,  is  that  which  is  given  in  a  recent  case, 
in  which  it  was  declared  that  a  risk  which  results  from  the  master's 
negligence  is  not  assumed  because  it  is  not  a  natural  and  ordinary  in- 
cident of  the  servant's  work.*  What  is  thus  assigned  as  a  reason  is 
really,  in  a  logical  point  of  view,  nothing  more  than  a  statement  of 
the  doctrine  itself  in  another  form.  This  assertion  of  the  court  can 
only  be  regarded  as  correct  upon  the  hypothesis  that  the  words  "nat- 
ural and  ordinary  incident"  are  to  be  understood  in  the  technical  and 
arbitrary  sense  which  has  been  attached  to  them  as  a  result  of  the  op- 
eration of  the  doctrine.  In  no  other  sense  can  it  be  aifirmed  that 
these  words  are  not  as  appropriate  a  description  of  risks  caused  by  the 
master's  negligence  as  they  are  of  risks  caused  by  a  fellow  servant's 
negligence,  or  any  other  of  the  risks  commonly  classed  as  ordinary. 

1182.  [274]  Assumption  of  an  extraordinary  risk  inferred  from 
knowledge  thereof. — The  doctrine  that  a  servant  who  has  no  knowl- 
edge, actual  or  constructive,  of  an  extraordinary  risk,  is  not  charge- 
able with  its  assumption  (see  §  1179,  ante),  is  applied  in  every  juris- 
diction in  which  the  principles  of  the  common  law  are  recognized. 
The  logical  converse  of  this  doctrine,  viz.,  that  a  servant  is  to  be  re- 
garded as  having  assumed  any  extraordinary  risk  of  which  he  had,  or 
ought  to  have  obtained,  knowledge,  before  his  injury  was  received, 
was  also  applied  universally  until  comparatively  recent  times  (see 
§  1192,  post),  and  is  still  the  prevailing  rule  of  law  in  the  United 
States.* 

^  Landgraf  w .  Kuh  (1901)  188  111.484,  gerous   conditions,   and  that  this  quea- 

59  N.  E.  501.  tion   is    primarily   for    the    jury.      But 

1  Tlie  following  list  cites  one  or  more  even   in  the  states  where  this  position 

specimen  cases  decided  in   every  juris-  has   been  taken,   the   ordinary   doctrine 

diction  where  the  doctrine  has  been  ac-  on  the  subject  can  scarcely  be  said  to 

tually    recognized.      It    should    be    ob-  have  been  at  any  time  wholly  extinct, 

served  that,   in  some  of  the  American  and  some  of  the  moat  recent  decisions 

courts,  it  has  been  entirely  or  partially  of  the  supreme  court  of  Missouri,  which 

rejected  in  favor  of  an  alternative  doc-  has  been  the  most  prominent  champion 

trine   which   will   be   treated  at   length  of  the  alternative  doctrine,  seem  to  indi- 

in  chapter  Li.,  post,  viz.,  that  evidence  cate  that  the  latter  is  in  its  turn  being 

which  shows  that  the  servant  went  on  again     superseded.        (See     this     note, 

working  with  knowledge  of  an  abnormal  infra.) 

risk  which  supervened  after  the  per-  It  should  also  be  observed  that  a 
formanee  of  the  contract  commenced  large  number  of  decisions,  many  of  them 
merely  raises  for  the  jury  the  question  rendered  by  courts  which  have  adopt- 
whether  he  was  guilty  of  negligence  in  ed  the  doctrine  of  a  contractual  as- 
continuing  to  expose  himself  to  the  dan-  sumption    of    extraordinary    risks,    em- 
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The  effect  of  the  operation  of  this  doctrine  with  reference  to  a 
servant's  inability  to  maintain  an  action  may  be  formally  stated 
thus : 

A  servant  who,  either  before  .or  after  he  commences  the  perform- 
ance of  the  contract  of  employment,  has  ascertained,  or  ought,  in  the 

body    a    theory    which,    so    far    as    the  495;   Georgia  P.  R.  Co.  v.  Davis   (1890) 

servant's   right  of  action   is  concerned,  92  Ala.  300,  25  Am.  St.  Rep.  47,  9  So. 

produces  virtually  the  same  consequen-  252;  Birmingham  R.  &  Electric  Co.  v. 

ces    as   that   doctrine,   viz.,   the   theory,  Alle^i    (1892)    99   Ala.    359,   20   L.R.A. 

that   a    servant   who   goes    on    working  457,   33   So.  8.     There  is  much  inaccu- 

with  a  full  comprehension  of  an  abnor-  racy  in  the  use  of  the  terms  "assump- 

mal  peril  may  be  declared,  as  matter  of  tion  of  risks"  and  "contributory  negli- 

law,  to  be  guilty  of  negligence.    As  the  gence"   in  this   state.     See   chapter  Li., 

courts,    when     reviewing    the    evidence  post. 

in  the  cases  in  which  this  theory  has  Arkansas. — Fordyce        v.        Loiomnn 

been  applied,  have  often  spoken  of  the  (1893)    57   Ark.    160,   20   S.   W.   1090; 

servant   as   having  "assumed"  the   risk  St.  Louis,  I.  M.  &  8.  R.  Co.  v.  Davis 

in  question,  much  confusion  has  result-  (1891)  54  Ark.  389,  26  Am.  St.  Rep.  48, 

ed.      See   chapter   li.,   post,   where   the  15  S.  W.  895;   Emma  Cotton  Seed  Oil 

writer    has    made    some    criticisms    on  Co.  v.  Hale   (1892)    56  Ark.  232,  19  S. 

what  he  regards  as  a  mischievous  per-  W.  600;  Little  Rock,  31.  R.  &  T.  R.  Co. 

version  of  terminology.  v.  Leverett   (1886)   48  Ark.  333,  3  Am. 

United  Kingdom  and  British  Colonies.  St.  Rep.  230,  3  S.  W.  50 ;  St.  Louis,  I. 

—Priestly   v.    Fowler    (1837)    3    Mees.  m.  &  S.  R.  Co.  v.  Hawkins    (1909)    88 

&  W.  1,  Murph.  &  H.  305,  1  .Jur.  987,  Ark.   548,    129   Am.   St.   Rep.   112,    115 

17  L.  J.  Exch.  N.  S.  42,  19  Eng.  Rul.  g_  ^y_  ^yg .  Western  Coal  &  Min.  Co.  v. 

Gas     102;    Dynen  I-   Leach    (1857)    26  c-or/ciHe  (1910)   96  Ark.  387,  131  S.  W. 

L.  J.  Exch.  N.  S.  221;   Ogden  v.  Rum-  „„„ 

mens   (1863)   3  Fost.  &  F.  751;   Saxton  '  ,.,       .        „      .7            rj  r.     r.       * 

V.  HaUsworth    (1872)    26  L.  T.  N.  S.  J^'^f'T^^^rdZ  T'  i^^^"'"'^'' 

851;   SUpp  V.  Eastern  Counties  R.  Co.  ^^»-  ^°-    (l^SO)    55  Cal    443;  Sweensy 

(1853)    9  Exch.  223,  3  C.  L.  Rep.  185,  v.  Central  P.  R.  Co.  (1880)   57  Cal.  15; 

23  L.  J.  Exch.  N.  S.  23;  Alsop  v.  Yates  Sanborn  v.  Madera  Flume  &  Tradmg  Co. 

(1858)    2   Hurlst.   &  N.   768,   27   L.  J.  (1886)    70  Cal.  261,  11  Pac.  710;  La/r- 

Exch.    N.    S.    158;     Smith    v.    Doicell  sera  v.  Leowardt  (1908)  8  Cal.  App.  395, 

( 1862 )  3  Fost.  &  F.  238 ;  Potts  v.  Plunk-  96   Pac.   395. 

ett   (1859)   9  Ir.  C.  L.  Rep.  290;  McGee  Colorado. — Burlington  &  C.  R.  Co.  v. 

V.  Eglinton  Iron  Co.  (1883)  10  Sc.  Sess.  Liehe  (1892)  17  Colo.  280,  29  Pac.  175; 

Cas.  4th  series,  955 ;  McTcrraan  V.  WWie  Stiles   v.   Richie    (1896)    8    Colo.   App, 

(1890)     17    Sc.    Sess.    Cas.    4th    series,  393^    46    Pac.    694;    Kent   Mfg.    Co.   v. 

368;  Crichton  y.  Keir  (1863)  1  Sc.  Sess.  Zimmerman    (1910)    48   Colo.   388,   110 

Cas.  3d  series,  407 ;  Litton  v.  Thornton  Pac.  187. 

(1881)   7  Vict.  L.  Rep.   (L.)   4.  Connecticut. — Hayden    v.    Smithville 

Federal    courts. — Kohn    v.    McNulta  Mfg.  Co.    (1861)   29  Conn.  548;   Qirard 

(1893)    147  U.  S.  238,  37  L.  ed.  150,  13  y.   Grosvenordale  Co.    (1909)    82  Conn. 

Sup.    Ct.    Rep.    298;    Valley   R.    Co.   v.  271,    73    Atl.    747;     Warden    v.    Gore- 

Keegan   (1898)    31  C.  C.  A.  255,  58  U.  Meenan   Co.    (1910)    83   Conn.   642,    78 

S.  App.  377,  87  Fed.  849 ;  Reed  v.  Stock-  Atl.    422. 

meyer   (1896)   20  C.  C.  A.  381,  34  U.  S.  Delaware.— Williams  v.  Walton  d  W. 

App.  727,  74  Fed.  186;  McPeck  v.  Cen-  Co.   (1892)  9  Houst.  (Del.)  322,  32  Atl. 

tral  Vermont  R.  Co.   (1897)  25  C.  C.  A.  726;   Diamond  State  Iron  Co.  v.   Giles 

110     50    U    S.   App.   27,    79   Fed.    590;  (1887)     7    Houst.    (Del.)    556,    11   Atl. 

Kaialla  Co.  v.  Rones   (C.  C.  A.;  1911)  189;  Foster  v.  Pusey   {18SS)    8  Houst. 

108  C.  C.  A.  132,  386  Fed.  30,  affirming  (Del.)    168,  14  Atl.  545. 

judgment    (1910;   C.  C.)    182  Fed.  946.  District     of     ColuniUa^McDade    v. 

ilahama. — Bridges  v.  Tennessee  Goal,  Washington    d    G.    K.    to.    (18Sb)     5 

1.  <£  R.  Co.  (1895)   109  Ala.  287,  19  So.  Mackey,  144. 
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exercise  of  proper  care,  to  have  ascertained,  that  the  ordinary  hazards 
of  his  environment  have  been  augmented  by  abnormal  conditions  pro- 


Florida. — South  Florida  B.  Go.  v. 
Weese   (1893)    32  Fla.  212,  13  So.  436. 

Georgia. — Banks  v.  J.  S.  Schofield's 
Sons  Co.  (1906)  126  Ga.  667,  55  S.  E. 
939;  Mills  v.  Bartow  Lumber  Go. 
(1911)  9  Ga.  App.  171,  70  S.  E.  983; 
Donaldson  y.  Marsh  Cypress  Co.  (1911) 
9  Ga.  App.  267,  70  S.  E.  1121;  Stumpf 
V.  Corn  Products  Mfg.  Co.  (1910)  155 
111.  App.  194;  Gunn  v.  Willingham 
(1900)  111  Ga.  427,  36  S.  E.  804.  Pos- 
sibly Richmond  cC-  D.  B.  Go.  v.  Mitchell 
(1893)  92  Ga.  77,  18  S.  E.  290,  and 
Whatlay  v.  Block  (1894)  95  Ga.  15,  21 
S.  E.  985,  may  also  be  cited  as  embody- 
ing the  doctrine  of  assumption  of  risks 
properly  so  called;  but  the  language 
used  is  rather  obscure,  and  these  deci- 
sions may  merely  furnish  an  instance  of 
the  confusion  of  that  doctrine  with  that 
which  infers  negligence  from  the  serv- 
ant's continued  exposure  of  himself  to 
an  abnormal  risk.  See  chapter  LVI., 
post. 

Illinois. — In  this  state  the  courts 
have  oscillated  between  the  doctrine 
that  the  knowledge  of  the  servant  bars 
his  action  on  the  ground  of  assumption 
of  the  risk,  and  the  doctrine  on  the 
ground  of  contributory  negligence. 
The  former  doctrine  is  distinctly  recog- 
nized in  the  statement  that  the  serv- 
ant "had  been  there  long  enough  to  be- 
come familiar  with  all  the  dangers  to 
which  he  was  exposed,  and  it  must  be 
persumed  he  contracted  with  reference 
to  them,  taking  upon  himself  all  re- 
sponsibility." Chicago  d  N.  W.  B.  Co. 
v.  Donahue   (1874)    75  111.  106. 

Other  cases  in  which  the  true  doctrine 
of  assumption  of  risks  seems  to  be 
recognized  are  Simmons  v.  Chicago  <& 
T.  R.  Co.  (1884)  110  111.  340;  Peoria, 
D.  &  E.  B.  Co.  V.  Puchett  (1893)  52 
111.  App.  223;  Illinois  C.  B.  Co.  V. 
Sioishcr  (1893)  53  111.  App.  411.  But 
this  is  one  of  the  states  in  which  the 
phrase  "assumption  of  risks"  is  inac- 
curately used  to  express  the  conception 
that  the  conduct  of  the  servant  was 
negligent,  and  possibly  the  two  last- 
cited  cases  may  be  merely  illustrations 
of  this  confusion.  Other  cases  in  which 
this  inaccuracy  is  certainly  found  are 
collected  in  chapter  Li.,  post. 

In  some  of  the  more  recent  cases, 
the  courts  have  made  it  clear  that  the 


true  doctrine  is  recognized  and  followed 
in  this  state.  Bepublic  Iron  (£•  Steel 
Co.  V.  Lee  (1907)  227  111.  246,  81  N. 
E.  411;  Illinois  C.  B.  Co.  v.  Fitz- 
patrick  (1907)  227  111.  478,  118  Am. 
St.  Rep.  280,  81  N.  E.  529;  Morden 
Frog  &  Crossing  Works  v.  Fries  (1907) 
228  111.  246,  119  Am.  St.  Rep.  428,  81 
N.  E.  862;  Bonato  v.  Pedbody  Coal  Co. 
(1911)  248  III.  422,  94  N.  E.  69;  Illi- 
nois C.  B.  Co.  V.  Satkowski  (1903) 
107  111.  App.  524;  International  Coal 
&  Min.  Co.  v.  Beeble  (1907)  137  111. 
App.  5 ;  Whitsett  v.  Wellington  Starch 
Go.  (1908)  145  111.  App.  631;  Lynch 
V.  Ward   (1909)    152  111.  App.  27. 

"In  addition  to  hazards  ordinarily 
incidental  to  the  business,  he  is  held 
to  assume  the  risk  of  all  danger  appar- 
ent or  within  his  knowledge,  by  direct 
notice  or  otherwise,  even  though  the 
circumstance  or  condition  of  danger  is 
caused  by  the  master's  negligence."  St. 
Louis  National  Stock  Yards  v.  Morris 
(1904)    116  111.  App.  107. 

"A  servant  assumes  not  only  the  or- 
dinary risks  incident  to  his  employ- 
ment, but  also  all  dangers  which  are 
obvious  and  apparent,  notwithstanding 
the  master  may  have  failed  in  his  duty 
to  furnish  the  servant  with  a  place 
ordinarily  safe  in  which  to  work."  Mc- 
Dermott  v.  Springfield  Goal  Min.  Co. 
(1910)   156  111.  App.  129. 

Indiana. — Indianapolis  &  C.  B.  Co.  v. 
Love  (1858)  10  Ind.  556;  Indianapolis 
&  St.  L.  R.  Co.  V.  Watson  (1887)  114 
Ind.  20,  5  Am.  St.  Rep.  578,  15  N.  E. 
824;  Louisville,  N.  A.  &  C.  R.  Go.  v. 
Sandford  (1888)  117  Ind.  267,  19  N. 
E.  770;  Bogers  v.  Leyden  (1890)  127 
Ind.  50,  26  N.  E.  210;  Louisville,  N. 
A.  d  G.  B.  Go.  V.  Corps  (1890)  124 
Ind.  429,  8  L.R.A.  636,  24  N.  E.  1046; 
Jenney  Electric  Light  &  P.  Go.  v.  Mur- 
phy (1888)  115  Ind.  566,  18  N.  E.  30; 
Bietman  v.  Stolte  (1889)  120  Ind.  314, 
22  N.  E.  304;  Sheets  v.  Chicago  &  I. 
Goal  B.  Go.  (1894)  139  Ind.  682,  39  N. 
E.  154. 

Iowa. — Lumley  v.  Caswell  (1877)  47 
Iowa,  159;  Youll  v.  Sioux  City  <£•  P.  R. 
Go.  (1885)  66  Iowa,  346,  23  N.  W.  736; 
Wells  V.  Burlington,  C.  R.  &  N.  B.  Go, 
(1881)  56  Iowa,  520,  9  N.  W.  364; 
Qreenleaf  v.  Illinois  G.  R.  Co.  (1870) 
29  Iowa,  14,  4  Am.  Rep.  181;   Kroy  v. 
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duced  by  the  negligence  of  his  master  or  of  his  master's  representa- 
tive, and  has  accepted  or  continued  in  the  employment  without  mak- 

Ghicago,   R.  I.  d  P.  K.   Co.    (1871)    32  (1894)    161  Mass.  426,   37   N.  E.   368; 

Iowa,  357;   Money  v.  Lower  Vein  Goal  Thain  v.  Old  Colony  R.  Co.   (1894)   161 

Co.   (1881)   55  Iowa,  671,  8  N.  W.  652;  Mass.  353,  37  N.  E.  309:  Allen  v.  G.  W. 

Perigo  v.   Chicago,   R.  I.   d   P.   R.    Go.  d  F.  Smith  Iron  Co.   (1894)    160  :Mass. 

(1879)     52    Iowa,    276,    3    N.    W.    43;  557,  36  N.  E.  5S1;  Sullivan  v.  Fitchlurg 

Bryce  v.   Chicago,  M.  &  St.  P.  R.   Co.  R.  Co.   (1894)     161  Mass.  125,  36  X.  ]•:. 

(1897)   103  Iowa,  665,  72  N.  W.  780.  751;   Fisk  v.  Fitchhurg  R.  Co.    (1893) 

Kansas.—  St.  Louis,  St.  S.  &  W.  R.  158  Mass.  238,   33   N.  E.  510;   Bell  v. 

Co.   V.   Jrwin    (1887)    37   Kan.   701,    1  'New  York,  X.  H.  &  H.  R.  Co.    (1897) 

Am.  St.  Rep.  266,  16  Pac.  146;   Atchi-  168  Mass.  443,  47  N.  E.  118;  Daigle  v. 

son,    T.   d    S.   F.   R.    Co.    v.   Schroeder  Lawrence  Mfg.    Co.    (1893)    159   Mass. 

(1891)    47  Kan.  315,  27  Pac.  965;  Mc-  378,   34  N.  E.  458. 

Queen  v.   Central  Branch   Union  P.  R.  Michigan. — Dunn  v.  Detroit  d  M.  R. 

Co.    (1883)    30   Kan.   689,   1   Pac.   139.  Co.    (1870)    20  Mich.   105,   4  Am.  Rep. 

Kentucky. — Bogensehutz      v.      Smith  364;   La  Pierre  v.  Chicago  d  G.  T.  R. 

(1886)   84  Ky.  330,  1  S.  W.  578;  Sulli-  Go.  (1894)   99  Mich.  212,  58  X.  W.  GO; 

van  V.  Louisville  Bridge  Co.    (1872)    9  Breig  v.  Chicago  d  W.  M.  R.  Co.  (1893) 

Bush,  81;    Chesapeake,  0.   d  S.  W.  R.  98  Mich.  222,  57  N.  W.   118;   Eddy  v. 

Co.  V.  McDowell  (1894)   16  Ky.  L.  Rep.  Aurora  Iron  Min.  Co.   (1890)    81  Mich. 

1,  24  S.  W.  607 ;  Needham  v.  Louisville  548,  46  N.  W.  17 ;  Ragon  v.  Toledo,  A. 

d  N.  R.   Co.    (1887)    85  Ky.  423,   3   S.  A.  d  N.  M.  R.  Go.  (1893)  97  Mich.  265, 

W.  797,  11  S.  W.  306;  Norton  v.  Louis-  37   Am.   St.  Rep.   336,   56   N.  W.   612; 

mile  d  N .  R.  Co.  (1895)   16  Ky.  L.  Rep.  Rieliards    v.    Rough    (1884)     53    Mich. 

846,    30    S.    W.    599;    McGee    v.    Bell  212,  18  N.  W.  785. 

(1897)    19  Ky.  L.  Rep.  267,  39   S.  W.  Minnesota. — McLaren     v.      WilUston 

823,    reversing    (1897)    38    S.   W.    702.  (1892)    48  Minn.  299,   51  N.   W.   373; 

Louisiana. — Carey  v.   Sellers    (1889)  Smith  \.  Winona  d  St.  P.  li.  Co.  (1889) 

41  La.  Ann.  500,  6  So.  813 ;  Satterly  v.  42  Minn.  87,  43  N.  W.  968 ;  Fleming  v. 

Morgan     (1883)     35    La.    Ann.     1166;  St.  Paul  d  D.  R.  Co.    (1880)   27  Minn. 

Smith   V.   Sellers    (1888)    40   La.   Ann.  114.  6  N.  W.  448;   Clark  v.  St.  Paul  d 

530,  4  So.  333;  Tillotson  v.  Texas  d  P.  S.  City  R.  Co.   (1881)   28  Minn.  128,  9 

R    Co.    (1892)    44  La.  Ann.  95,  10  So.  N.  W.  581;  Benyston  v.  Chicago,  St.  P. 

400.  If.  d  0.  R.  Co.   (1891)  47  Minn.  486,  50 

Maine. — Buzzell  v.  Laconia  Mfg.  Co.  N.   W.   531;   Russell  v.  Minneapolis   d 

(1861)    48  Me.  113,  77  Am.  Dec.  212;  St.  L.  R.  Go.    (1884)    32  Minn.  280,  20 

Mundle  v.  Hill  Mfg.  Co.   (1894)   86  Me.  X'.  W.  147;  Sungerford  v.  Chicago,  M. 

400,   30   AtL    16 ;    Conley  v.    American  d  St.  P.  R.  Go.  ( 1889 )  41  Minn.  444,  43 

Exp.   Co.    (1895)    87  Me.   352,   32   Atl.  N.  W.  324;   Soutar  v.  Minneapolis  In- 

965.  ternational     Electric     Go.     (1897)      68 

Maryland. — Pennsylvania    R.    Go.    v.  Minn.   18,   70  N.  W.  796;   Anderson  v. 

Wachter  (1883)   60Md.  395:  Baltimore  C.    N.    Nelson   Lumber    Co.    (1896)    67 

d  P.  R.  Go.  V.  State  (1892)   75  Md.  152,  Minn.  79,  69  X".  W.  630;  Quick  v.  Min- 

32  Am.  St.  Rep.  372,  23  Atl.  310;  Bal-  nesota  Iron  Co.    (1891)    47   Minn.  361, 

timore  d  0.  R.  Co.  v.  State   (1874)    41  50  X.  W.  244. 

Md.  268 ;  Yates  v.  McCuUough  Iron  Co.  Missouri. — ^As  stated  above,  the  court 

(1888)   69  Md.  370,  16  Atl.  280;  Wood  has  rendered  several  decisions  in  which 

V.  Beiges    (1896)    83  Md.  257,  34  Atl.  the  doctrine,  as  usually  understood,  of 

872.  assumption  of  abnormal  risks,  is  repu- 

Massachusetts.—Satt  v.  Nay   (1887)  diated     (see    chapter    LI.,    post).      But 

144  Mass.  187,  10  N.  E.  807;  Leary  v.  that  doctrine   is  unquestionably   recog- 

Boston  d  A.  R.  Co.    (1885)    139  Mass.  nied  in  many  other  decisions.     See  Mc- 

580    52   Am    Rep     733,   2   N.   E.    115;  Dermott  v.   Hannibal  d   St.  J.   R.   Go. 

Donahue  v.  Washburn  d  M.  Mfg.   Go.  (1885)    87  Mo.  285:  Price  v.  Hannibal 

(1897)    169  Mass.   574,   48  N.  E.   842;  d   St.   J.   R.   Co.    (1883)    77   Mo.    508: 

Goldthu-ait  v.  Haverhill  d  O.  Street  R.  Devitt  v.  Pacific  R.  Co.   (1872)   50  Mo. 

Co     (1894)    160   Mass.   554,   36   N.   E.  302;  Rains  v.  St.  Louis,  I.  M.  d  S.  B. 

486-     Feely    v.    Pearson    Cordage    Co.  Go.    (1879)    71  Mo.   164,   36  Am.   Rep. 
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ing  any  objection  and  without  receiving  any  promise  that  the  abnor- 
mal conditions  will  be  remedied,  is  deemed,  as  a  matter  of  law,  to 


459 ;  Spiva  v.  Osage  Coal  &  Min.  Go. 
(1885)  88  Mo.  68;  Steinhauser  v. 
Spraul  (1893)  114  Mo.  551,  21  S.  W. 
515,  859,  affirmed  in  (1895)  127  Mo. 
541,  27  L.R.A.  441,  28  S.  W.  020,  30 
S.  W.  102;  Epperson  v.  Postal  Teleg. 
Cable  Go.  (1899)  155  Mo.  346,  50  S.  W. 
795,  55  S.  W.  1050;  Nugent  v.  Kauff- 
man  Mill.  Go.  (1895)  131  Mo.  241,  33 
S.  W.  428;  Bridges  v.  St.  Louis,  I.  M. 
d  8.  R.  Go.  (1879)  6  Mo.  App.  389; 
Dale  V.  St.  Louis,  K.  G.  &  N.  R.  Go. 
(1876)  63  Mo.  455. 

Montana. — McCabe  v.  Montana  G.  R. 
Co.    (1904)   30  Mont.  323,  76  Pac.  701. 

Nebraska. — Missouri  P.  R.  Co.  v. 
Baxter  (1894)  42  Neb.  793,  60  N.  W. 
1044;  Malm  v.  Thelin  (1896)  47  Neb. 
686,  66  N.  W.  650;  Dehning  v.  Detroit 
Bridge  &  Iron  Works  (1895)  46  Neb. 
556,  65  N.  W.  186 ;  Chicago,  B.  &  Q.  R. 
Go.  V.  McGinnis  (1896)  49  Neb.  649,  68 
N.  W.  1057;  Kearney  Electric  Go.  v. 
Laughlin  (1895)  45  Neb.  390,  63  N.  W. 
941. 

New  Bampshire. — Foss  v.  Baker 
(1882)  62  N.  H.  247;  Leazotte  v.  Bos- 
ton &  M.  R.  Go.  (1899)  70  N.  H.  5,  45 
Atl.  1084;  Bancroft  v.  Boston  &  M.  R. 
Co.    (1893)    67  N.  H.  466,  30  Atl.  409. 

New  Jersey. — Western  U.  Teleg.  Co. 
V.  McMullen  (1895)  58  N.  J.  L.  155,  32 
I/.R.A.  351,  33  Atl.  384;  Conway  v. 
Furst  (1895)  57  N.  J.  L.  645,  32  Atl. 
380 ;  Foley  v.  Jersey  City  Electric  Light 
Co.  (1892)  54  N.  J.  L.  411,  24  Atl.  487; 
Enright  v.  Oliv&r  &  Burr  (1903)  69 
N.  J.  L.  357,  101  Am.  St.  Rep.  710,  55 
Atl.  277. 

New  York. — Wright  v.  New  York  0. 
R.  Go.  (1862)  25  N.  Y.  562;  Anthony 
T.  Leeret  (1887)  105  N.  Y.  591,  12  N. 
E.  561;  Eaare  v.  Troy  Steel  &  I.  Co. 
(1893)  139  N.  Y.  369,  34  N.  E.  901; 
•Gibson  v.  Erie  R.  Go.  (1875)  63  N.  Y. 
449,   20  Am.   Rep.   552;    Crown  v.   Orr 

(1893)  140  N.  Y.  450,  35  N.  E.  648; 
Poioers  V.  New  York,  L.  E.  d  W.  R.  Go. 

(1885)  98  N.  Y.  274;  Freeman  v.  Glens 
Falls  Paper  Mill  Go.  (1893)  70  Hun, 
530,   24   N.   Y.   Supp.   403,   affirmed   in 

(1894)  142  N.  Y.  639,  37  N.  E.  567; 
Knisley  v.  Pratt  (1896)  148  N.  Y.  372, 
32  L.R.A.  367,  42  N.  E.  986;  De  Young 
V.  Irving  (1896)  5  App.  Div.  499,  38 
N.  Y.  Supp.  1089;  Carr  v.  North  River 
Constr.  Co.   (1888)   48  Hun,  266;  Mon- 


aghan  v.  New  York  G.  d  E.  R.  R.  Co. 
(1887)  45  Hun,  113;  Borrigan  v.  New 
York  C.  d  B.  R.  R.  Co.  (1896)  7  App. 
Div.  377,  39  N.  Y.  Supp.  938. 

Ohio. — Mad  River  d  L.  E.  R.  Go.  v. 
Barber  (1856)  5  Ohio  St.  562,  67  Am. 
Dee.  312 ;  Lake  Shore  d  M.  8.  R.  Go.  v. 
Knittal  (1878)  33  Ohio  St.  468;  Lake 
Shore  d  M.  8.  R.  Go.  v.  Fitsspatrich 
(1877)  31  Ohio  St.  479;  Goal  &  Min. 
Co.  V.  Clay  (1894)  51  Ohio  St.  542, 
sub  nom.  Consolidated  Goal  &  Min.  Co. 
V.  Floyd,  25  L.R.A.  848,  38  N.  E.  610. 

Oklahoma. — Ghaddick  v.  Lindsay 
(1897)   5  Okla.  616,  49  Pac.  940. 

When  the  employee  undertaJres  to 
use  defective  or  unsafe  appliances  with 
knowledge  of  such  unsafe  condition,  he 
assumes  the  increased  risk  of  danger, 
and  the  employer  is  relieved  of  respon- 
sibility to  the  employee  by  reason  of 
the  employee's  knowledge.  Neeley  v. 
Southwestern  Cotton  Seed  Oil  Go. 
(1903)  13  Okla.  356,  64  L.R.A.  145,  75 
Pac.  537   (headnote  by  the  court). 

Oregon. — Roth  v.  Northern  Pacific 
Lumbering  Go.  (1889)  18  Or.  205,  22 
Pac.  842 ;  Brown  v.  Oregon  Lumber  Co. 
(1893)  24  Or.  315,  33  Pac.  557;  8tone 
V.  Oregon  Gity  Mfg.  Go.  (1870)  4  Or. 
52;  Stager  v.  Troy  Laundry  Co.  (1901) 
38  Or.  480,  53  L.R.A.  459,  63  Pac.  645. 

Pennsylvania. — -Brossman  v.  Lehigh 
Valley  R.  Go.  (1886)  113  Pa.  490,  57 
Am.  Rep.  479,  6  Atl.  226;  BarkdoU  v. 
Pennsylvania  R.  Co.  (1888)  9  Sadler 
(Pa.)  281,  21  W.  N.  C.  281,  13  Atl.  82; 
Beittcnmiller  v.  Bergner  d  E.  Brewing 
Go.  (1888)  9  Sadler  (Pa.)  425,  22  W. 
N.  C.  33,  12  Atl.  599;  Wannamaker  v. 
Burke  (1886)  111  Pa.  423,  2  Atl.  500; 
Kennedy  v.  Pennsylvania  R.  Co.  (1889) 
1  Monaghan,  271,  17  Atl.  7;  Bemisch 
V.  Roberts  (1891)  143  Pa.  1,  21  Atl. 
998;  Green  &  G.  Street  Pass.  R.  Go.  v. 
Bresmer  (1881)  97  Pa.  103;  Lehm-an 
V.  Carbon  Steel  Co.  (1903)  204  Pa.  612, 
54  Atl.  475 ;  Diehl  v.  Lehigh  Iron  Co. 
(1891)  140  Pa.  487,  21  Atl.  430;  Rum- 
sey  V.  Delaware,  L.  d  W.  R.  Co.  (1892) 
151  Pa.  74,  25  Atl.  37;  Kelly  v  Balti- 
more d  0.  R.  Go.  (1887)  9  Sadler  (Pa.) 
48,  11  Atl.  659.  A  good  deal  of  the 
verbal  confusion  between  assumption 
of  risks  and  contributory  negligence  is 
apparent  in  the  decisions  in  this  state 
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have  assumed  the  risk  thus  superadded,  and  to  have  waived  any  right 
which  he  might  otherwise  have  had  to  claim  an  indemnity  for  inju- 

■which  rely  on  the  latter  defense.     See  Pac.    90,    the    phrase    "assumption    of 

chapter  li.,  post.  risks''    is   used;    but  the   risk   in  that 

Rhode  Island. — McGrath  v.  New  York  case  seems  to  be  an  ordinary  one.     See 

<6   N.   E.   R.   Go.    (1884)    14   P.   I.   358  §  1173,  note  1,  subd.  p. 

( 1885 )    15  R.  I.  95,  22  Atl.  927 ;   Oaf-  In  Dunn  v.  Oregon  Short  Line  R.  Co. 

-ney  v.  New  York  &  N.  E.  R.  Co.   (1887)  (1905)   28  Utah,  478,  80  Pac.  311,  the 

15  E.  I.  456,  7  Atl.  284;  Kelley  v.  Silver  court  speaks  of  assumption  of  risk,  but 

Spring  Bleaching  &  Dyeing  Co.   (1878)  there   seems  to  be  a  question  whether 

12  R.  I.  112,  34  Am.  Rep.  615;  Whipple  the  court  considered  the  master  negli- 

V.  New  York,  N.  H.  &  H.  R.  Co.  (1896)  gent  in  any  way. 

19  R.  I.  587,  61  Am.   St.  Rep.  796,  35  Vermont. — Garline  v.   Bennington  & 

Atl.  305;  Grandall  V.  New  York,  N.H.d  R.  R.   Co.    (1889)    61  Vt.  348,   17  Atl. 

H.  R.  Co.   (1896)    19  R.  I.  594,  35  Atl.  491;  Dumas  v.  Stone  (1893)  65  Vt.  442, 

307.  25  Atl.  1097;  Latremouille  v.  Benning- 

Tennessee.— East  Tennessee,  Y.  <t  G.  ton  &  R.  R.  Go.   (1891)   63  Vt.  336,  22 

R.  Go.  V.  DuffieU  (1883)  12  Lea,  63,  47  Atl.  656. 

Am.  Rep.  319.  Virginia. — Clark   v.   Richmond   &   D. 

Texas. — Galveston,  H.  &  8.  A.  R.  Co.  R.  Co.  (1884)   78  Va.  709,  49  Am.  Rep. 

V.  Garrett   (1889)   73  Tex.  262,  15  Am.  394;   Chesapeake  &  0.  R.  Go.  v.  Hafner 

St.  Rep.  781,  13  S.  W.  62;   Gulf,  C.  &  (1894)   90  Va.  621,  19  S.  E.  166;  Rich- 

8.   F.   R.    Go.   V.   Brentford    (1891)    79  mond  d  D.  R.  Go.  v.  Risdon   (1891)    87 

Tex.   619,  23   Am.   St.  Rep.   377,   15   S.  Va.  335,  12  S.  E.  786 ;  McDonald  v.  Nor- 

W.  561;  Nix  v.  Texas  P.  R.  Co.   (1891)  folk   &   W.  R.    Go.    (1897)    95   Va.   98, 

82  Tex.   473,  27  Am.   St.  Rep.   897,   18  27  S.  E.  821;  Cranes  Nest  Coal  &  Coke 

S.  W.  571;   Houston  &  T.  C.  R.  Co.  v.  Co.   v.   Mace    (1906)    105   Va.    624,   54 

Myers  (1881)   55  Tex.  110;  Missouri  P.  S.  E.  479. 

R.   Co.  V.  Somers    (1890)    78  Tex.  439,  In  Richmond  &  D.  R,  Go.  v.  Norment 

14   S.   W.   779;    Texas  &  P.  R.  Go.  v.  (1887)    84  Va.   172,   10   Am.   St.   Rep. 

French    (1893)    86   Tex.   99,   23    S.   W.  827,   4  S.   E.   211,   the   doctrine   of  the 

■642;    Texas  &  N.   0.  R.   Go.  v.   Conroy  assumption   of  known  risks,   as   an  in- 

(1892)     83    Tex.   216,    18    S.    W.    609;  ference   of   law,    seems   to   be  rejected; 

Texas  <t  P.  R.  Co.  v.  Bradford   (1886)  but  possibly  this  is  one  of  several  de- 

66  Tex.  732,  59  Am.  Rep.  739,  2  S.  W.  cisions  by  this  court  in  which  assump- 

595 ;  Houston  &  T.  G.  R.  Go.  v.  Barrager  tion   of   risks    and   contributory   negli- 

(1890)     —    Tex.    — ,    14    S.    W.    242;  gence  are  confused. 

Mexican  G.  R.  Co.  v.  Shean   (1891)   —  Washington. — Jennings  v.  Tacoma  R. 

Tex.  — ,  18  S.  W.  151;  Gulf,  C.  d  S.  F.  &  Motor  Co.    (1893)    7  Wash.  275,   34 

K.   Go.  V.  Huyett    (1906)    99  Tex.  630,  Pac.  937;    Bullivant  y .  Spokane  (1896) 

5  L.R.A.(N.S.)     669,    92    S.    W.    454;  14  Wash.  577,  45  Pac.  42;  Wcefc  v.  Fre- 
OUcago,    R.    I.    &    P.    R.    Co.    v.    Birk  mont  Mill  Go.   (1892)   3  Wash.  629,  29 

(1907)  44  Tex.  Civ.  App.  615,  99  S.  W.  Pac.  215. 

753;   Texas  &  N.  0.  R.  Go.  v.  Jackson  West  Virginia. — Williamson  v.  New- 

(1908)  51  Tex.   Civ.  App.   646,   113   S.  port  News  &  M.  Valley  Go.    (1891)    34 
W    628  W.    Va.    657,    12    L.R.A.    297,    26    Am. 

'vtah'.—A  servant  in  this  state  is  de-  St.   Rep.    927,    12   S.   E.    824;    Woodell 

blared  to  be  unable  to  recover  if  he  con-  v.  West  Virginia  Improv.  Go.  ( 1893 )  38 

tinues  work  with  knowledge  of  an  ex-  W.  Va.  23,   17   S.   E.   386;    Stewart  v. 

traordinary   risk.      M'Charles    v.    Horn  Ohio  River  R.  Co.    (1895)    40   W.  Va. 

Silver  Min.  &  Smelting  Co.    (1894)    10  188,  20  S.  E.  922;   Riley  v.  West  Vir- 

Utah    470,  37  Pac.  733;  Reese  v.  Mor-  ginia  G.  &  P.  R.  Go.  (1885)   27  W.  Va. 

qan  Silver   Min.    Go.    (1899)    17   Utah,  146;    Massie   v.    Peel    Splint    Coal    Go. 

489,  54  Pac.  759.     But  it  is  not  quite  (1896)    41  W.  Va.   620,  24  S.  E.  644; 

clea'r  whether  the  court  really  intends  Berns  v.   Gaston   Gas  Goal  Co.    (1885) 

to  rely  on  the  theory  of  an  assumption  27  W.  Va.  285,  55  Am.  Rep.  304;   8an- 

of  the   risk    or   of   contributory    negli-  derson  v.  Panther  Lumber  Co.    (1901) 

sence     In  Fritz  v.  Salt  Lake  &  0.  Gas  50  W.  Va.  42,  55  L.R.A.  908,  88  Am. 

6  E    L.  Co.    (1899)    18  Utah.  493,  66  St.  Rep.  841,  40  S.  E.  368. 
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ries  resulting  from  the  existence  of  that  risk.  For  various  judicial 
statements  of  the  doctrine,  see  next  section. 

The  inability  of  the  servant  to  recover  being  a  peremptory  infer- 
ence of  law  when  it  once  appears  that  he  understood  the  work,  it  fol- 
lows that  a  declaration  which  shows  on  its  face  that  the  servant  knew 
of  the  extraordinary  risk,  and  yet  went  on  working,  is  demurrable." 
Xor  will  a  general  verdict  for  the  servant  be  allowed  to  stand  where 
it  is  specially  found  that  he  was  aware  of  the  abnormal  conditions  and 
the  danger  created  by  them.' 

The  extent  to  which  the  defense  of  assumption  of  risks  is  a  bar  to- 
an  action  where  the  negligence  consists  in  the  breach  of  a  statutory 
duty  is  discussed  in  chapter  lxxii.,  post. 

1183.  [274:a]  Judicial  statements  of  this  doctrine. — This  doctrine 
has  probably  been  enunciated  more  frequently  by  courts  than  any 
other  in  the  law  of  employers'  liability,  not  excepting  that  which  re- 
lates to  the  defense  of  coservice,  and  many  pages  might  be  filed  with 
statements  illustrative  of  the  variations  of  phraseology  which  have  re- 
sulted from  considering  it  under  different  aspects  and  from  differ- 
ent points  of  view.  Of  these  statements  the  passages  quoted  below 
will  serve  as  sufficiently  representative  specimens. 

"When  a  servant  enters  on  an  employment,  from  its  nature  neces- 
sarily hazardous,  he  accepts  the  service  subject  to  the  risks  incidental 
to  it ;  or  if  he  thinks  proper  to  accept  an  employment  on  machinery 
defective  from  its  construction  or  from  the  want  of  proper  repair,  and 
with  knowledge  of  the  facts  enters  on  the  service,  the  master  cannot 
be  held  liable  for  injury  to  the  servant  within  the  scope  of  the  danger 
which  both  the  contracting  parties  contemplated  as  incidental  to  the 
employment.'" 

Wisconsin. — Peffer  v.  Cutler  (1892)  Lake  Shore  &  M.  S.  B.  Go.  v.  McCor- 
83  Wis.  281,  53  N".  W.  508;  Sehultz  v.  mick  (1881)  74  Ind.  440;  Lynch  v. 
Chicago  &  N.  W.  R.  Co.  (1887)  67  Wis.  Chicago,  St.  L.  &  P.  B.  Co.  (1894)  8. 
616,  58  Am.  Rep.  881,  31  N.  W.  321;  Ind.  App.  516,  36  N.  E.  44. 
Sweet  V.  Ohio  Coal  Co.  (1890)  78  Wis.  It  has,  however,  been  held  erroneous 
127,  9  L.R.A.  861,  47  N.  W.  182;  to  override  a  general  verdict  for  the- 
Luehhe  v.  Berlin  Mach.  Works  (1894)  plaintiff,  merely  on  a  special  finding 
88  Wis.  442,  43  Am.  St.  Rep.  913,  60  that  he  was  old  and  experienced  enough 
N.  W.  711.  In  this  state,  assumption  to  know  the  nature  of  his  employment 
of  risks  is  frequently  confounded  with  and  the  working  of  the  machine,  there- 
contributory  negligence.  See  chapter  being  no  finding  that  he  knew  or  ought 
LI.,  post.  to    have    known    of    the    defect    which 

2  McGee  v.  Eglinton  Iron  Co.  ( 1883 )  caused  the  injury.  Quaid  v.  Cormoall" 
.10  Sc.   Sess.  Cas.  4th  series,  955;   Mc-  (1878)    13   Bush,  601. 

Teeman  v.   White    (1890)    17  Sc.  Sess.        l  Cockburn,     Chi     J.,     in     Clarke     v. 

Cas.   4th  series,  368.  Holmes    (1862)   7  Hurlst.  &  N.  937,  31 

3  Chicago,  B.  d  Q.  B.  Co.  v.  MoGinnis  L.  J.  Exch.  N.  S.  356,  8  Jur.  N.  S.  992,. 
(1896)    49  Neb.   649,   68  N.  W.   1057;  10  Week.  Rep.  405,  quoted  with  approval 
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"Before  the  employers'  liability  act  there  was  this  condition  in  the 
contract  of  hiring,  that  if  there  was  a  defect  in  the  premises  or  ma- 
chinery which  was  open  and  palpable,  whether  the  servant  actually 
knew  it  or  not,  he  accepted  the  employment  subject  to  the  risk."  ^ 

"A  servant  cannot  continue  to  use  a  machine  which  he  knows  to  be 
dangerous,  at  the  risk  of  his  employer."  * 

"If  a  servant,  in  the  face  of  a  manifest  danger,  chooses  to  go  on 
with  his  work,  he  does  so  at  his  ovra  risk,  and  not  at  the  risk  of  his 
master."  * 

"If  the  employee  knew  of  the  defect  in  the  machinery  from  which 
the  injury  happened,  and  yet  remained  in  the  service  and  continuei 
to  use  the  machinery  without  giving  any  notice  thereof  to  the  em- 
ployer, he  must  be  deemed  to  have  assumed  the  risk  of  all  danger  rea- 
sonably to  be  apprehended  from  such  use,  and  is  entitled  to  no  recov- 
ery."** 

"An  employee  having  knowledge  cannot  claim  indemnity  except 
under  particular  circumstances.  He  is  not  secretly  or  involuntarily 
exposed,  and  likewise  is  paid  for  the  exact  position  and  hazard  he  as-^ 
sumes."* 

"Though  it  is  a  part  of  the  implied  contract  between  master  and 
servant  (where  there  is  only  an  implied  contract)  that  the  master  shall 
provide  suitable  instruments  for  the  servant  with  which  to  do  his 
work,  and  a  suitable  place  where,  when  exercising  due  care  himself, 
he  may  perform  it  with  safety,  or  subject  only  to  such  hazards  as  are 
necessarily  incident  to  the  business,  yet  it  is  in  the  power  of  the  serv- 
ant to  dispense  with  this  obligation.  When  he  assents,  therefore,  to 
occupy  the  place  prepared  for  him,  and  incur  the  dangers  to  which  he 
will  be  exposed  thereby,  having  sufficient  intelligence  and  knowledge 
to  enable  him  to  comprehend  them,  it  is  not  a  question  whether  such 
place  might,  with  reasonable  care  and  by  a  reasonable  expense,  have- 
been  made  safe.  His  assent  has  dispensed  with  the  performance  on 
the  part  of  the  master  of  the  duty  to  make  it  so.  Having  consented  to 
serve  in  the  way  and  manner  in  which  the  business  was  being  con- 
in  Gibson  v.  Erie  R.  Go.  (1875)  63  N.  the  judges  concurred).  Compare  Lord 
Y.  449,  20  Am.  Eep.  552.  Shand's  language  in  McGee  v.  Eglinton 

^Yarmouth  v.   France    (1887)    L.   R.    Iron  Go.    (1883)    10  Sc.  Sess.   Cas.  4th 
19  Q.  B.  Div.  647,  36  Week.  Rep.  281,    series,  955. 

57  L.  J.  Q.  B.  N.  S.  7,  17  Eng.  Rul.  Cas.        S  Washington  £  G.  R.  Go.  v.  McDade 
217,  per  Lord  Esher.  (1890)   135  U.  S.  554,  34  L.  ed.  235,  10 

SDynen    v.    Leach    (1857)    26    L.    J.    Sup.  Ct.  Rep.  1044. 
Exch.    N.    S.    221,    per    Pollock,    C.    B.        e  Hay  den     v.     Smithville     Mfg.     Co. 

iCrichton  v.  Keir   (1863)    1  Sc.  Sess.     (1861)  29  Conn.  548. 
Cas.  3d  series,  407,  per  Inglis,  J.    (all 
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ducted,  he  has  no  proper  ground  of  complaint,  even  if  reasonable  pre- 
cautions have  been  neglected."'' 

"It  is  novsf  settled  lav?  in  this  state  that,  if  a  servant  continues  in 
the  service  of  his  employer  after  he  has  knowledge  of  any  unsuitable 
appliances  in  connection  with  which  he  is  required  to  labor,  and  it 
appears  that  he  fully  comprehends  and  appreciates  the  nature  and  ex- 
tent of  the  danger  to  which  he  is  thereby  exposed,  he  will  be  deemed 
to  have  waived  the  performance  of  the  employer's  obligation  to  fur- 
nish suitable  appliances,  and  to  have  voluntarily  assumed  all  risks 
incident  to  the  service  under  these  circumstances."  ' 

"If  a  servant  has  knowledge  of  the  circumstances  under  which  the 
employer  carries  on  his  business,  and  chooses  to  accept  the  employ- 
ment, or  continue  in  it,  he  assumes  such  risks  incident  to  the  dis- 
charge of  his  duties  as  are  open  or  obvious.  In  such  cases  it  is  not 
a  question  whether  the  place  prepared  for  him  to  occupy,  and  which 
he  assents  to  accept,  might,  with  reasonable  care,  have  been  made 
more  safe.  His  assent  dispenses  with  the  performance  on  the  part 
of  the  master  of  the  duty  to  make  it  so."  ® 

"If  the  servant  sustaining  an  injury  through  the  unskilfiilness  or 
insufSciency,  in  numbers  or  otherwise,  of  his  fellow  laborers,  or  de- 
fects in  the  machinery  or  conveniences  furnished  by  his  employer, 
has  the  same  knowledge  or  means  of  knowledge  of  the  unskilfulness 
and  deficiencies  referred  to  as  his  employer,  he  cannot  sustain  an  ac- 
tion for  the  injury,  but  will  be  held  to  have  voluntarily  assumed  all 
the  risks  of  the  employment,  incurred,  as  they  were,  by  the  want  of 
skill  and  incompetency  of  those  employed  with  him,  or  the  defective 
machinery  used  in  the  work."'" 

If  the  servant  accepts  service  with  knowledge  of  the  character  and 
position  of  structures  from  which  employees  might  be  liable  to  receive 
injury,  he  cannot  call  upon  his  master  to  make  alterations,  or,  in  case 
of  injury  from  risks  which  were  apparent,  call  upon  him  for  indem- 
nity." 

A  servant  "assumes,  not  only  all  the  risks  incident  to  such  employ- 
ment, but  all  dangers  which  are  obvious  and  apparent.     ...     If 

">  Sullivan  V.  India  Mfg.   Co.    (1873)  Iron  Works   (1899)   92  Me.  501,  43  Atl. 

113    Mass.    396.      Similar    language    is  106. 

found  in  Both  v.  Northern  Pacific  hum-  9  Wood  v.  Edges   (1896)   83  Md.  257, 

hering  Go.    (1889)    18  Or.  205,  22  Pac.  34  Atl.  872. 

842.  io  Wright    v.    New    York    0.    R.    Go. 

8  Gonley  v.  American  Exp.  Go.  (1895)  (1862)    25  N.  Y.  562. 

87  Me.  352,  32  Atl.  965.     See  also,  for  H  Gihson  v.  Erie  R.  Go.  (1875)  63  N, 

similar  language,  Gunningham  v.  Bath  Y.  449,  20  Am.  Rep.  552. 
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lie  voluntarily  enters  into  or  continues  in  tlie  service  vs^itliout  objec- 
"tion  or  complaint,  having  knowledge  or  tlie  means  of  knowing  the 
■dangers  involved,  he  is  deemed  to  assume  the  risk,  and  to  waive  any 
-claim  for  damages  against  the  master  in  case  of  personal  injury  to 
him."i» 

"It  is,  as  a  general  rule,  true  that  a  servant  entering  into  employ- 
ment which  is  hazardous  assumes  the  usual  risks  of  the  service,  and 
those  which  are  apparent  to  ordinary  observation;  and  when  he  ac- 
-cepts  or  continues  in  the  service,  with  knowledge  of  the  character  of 
structures  from  which  injury  may  be  apprehended,  he  also  assumes 
"the  hazards  incident  to  the  situation."^* 

"If  the  employee  had  knowledge  of  the  nature  and  degree  of  the 
^eril  when  he  entered  the  service,  or  continued  in  the  service  after 
«uch  knowledge  without  protest  and  promise  of  amendment,  the  case 
is  different  [i.  e.^  from  one  where  the  servant  was  ignorant].  The 
•employer  has  no  right  to  subject  his  employee  to  an  unnecessary  peril 
without  his  consent;  but  it  is  well  settled  in  the  courts  of  this  coun- 
try and  in  England  that,  if  a  servant  chooses  to  enter  into  an  employ- 
ment involving  danger  of  personal  injury  which  the  master  might 
liave  avoided,  he  takes  upon  himself  the  risk  of  all  the  hazards  inci- 
dent to  the  employment,  the  existence  and  nature  of  which  were 
known  to  him  when  he  entered  the  service,  and  which  he  had  no  rea- 
son to  expect  would  be  obviated  or  removed."^* 

"If  an  employee,  after  having  a  full  and  fair  opportunity  to  become 
acquainted  with  the  risk  of  his  situation,  makes  no  complaint  what- 
-ever  to  his  employer,  as  to  the  machinery  which  he  knows  to  be  want- 
ing in  appliances  for  safety,  takes  no  precaution  to  guard  against  dan- 
ger, but,  accepting  the  risks,  voluntarily  continues  in  the  performance 
■of  his  duties,  he  cannot  complain  if  he  is  subsequently  injured  by 
£uch  exposure."^' 

"When  a  servant  .  .  .  plainly  perceives  the  risks  which  he 
Tuns,  and  nevertheless  remains  performing  the  same  services  without 
-complaint  and  without  suggesting  how  his  employment  could  be  made 
less  hazardous,  he  will  be  deemed  to  have  undertaken  to  run  the  risks 
incident  thereto."'® 
.  "If  an  employee  knows  that  another  employee  is  incompetent  or 

12  Crotore  V.   Orr    (1893)     140    N.    Y.        i&  Rummell   v.   Dilworth    (1886)    111 
450,  35  N.  E.  648.  Pa.  343,  349,  2  Atl.  355. 

li  Davidson  v.  Cornell   (1892)    132  N.        H  Rumsey  v.  Delaware,  L.  &   TF.  R. 
T.  234,  30  N.  E.  573.  Co.   (1892)    151  Pa.  74,  78,  25  Atl.  37. 

1*  Brossman  v.  Lehigh  Valley  R.  Co. 
(1886)    113  Pa.  490,  57  Am.  Eep.  479, 
«  Atl.  226. 
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habitually  negligent,  or  that  the  materials  with  which  he  works  ar& 
defective,  and  he  continues  his  work  without  objection  and  without 
being  induced  by  his  employer  to  believe  that  a  change  will  be  made, 
he  will  be  deemed  to  have  assumed  the  risk  of  such  incompetency, 
negligence,  or  defects,  and  cannot  recover  for  an  injury  resulting- 
therefrom."  " 

"If  a  servant  before  he  enters  a  service  knows,  or  afterwards  dis- 
covers, that  the  instrumentalities  furnished  for  his  use  are  defective, 
and  understands,  or  by  exercise  of  ordinary  observation  ought  to- 
understand,  the  risks  to  which  he  is  thereby  exposed,  and  if,  notwith- 
standing such  knowledge,  he,  without  objection  and  without  any 
promise  on  the  part  of  the  employer  that  such  defects  will  be  reme- 
died, enters  or  continues  in  such  service,  he  cannot  recover  for  in- 
juries resulting  therefrom,  but  will  be  deemed  to  have  assumed  all 
the  risks  of  the  employment  thus  known."  ^* 

"Where  a  party  works  with  or  in  the  vicinity  of  a  piece  of  ma- 
chinery insufficient  for  the  purposes  for  which  it  is  employed  .  .  . 
with  a  knowledge  or  means  of  knowledge  of  its  condition,  he  takes 
the  risk  incident  to  the  employment  in  which  he  is  thus  engaged,  and 
cannot  maintain  an  action  for  injuries  sustained,  arising  out  of  acci- 
dents resulting  from  the  defective  condition  of  the  machinery."  ^' 

"If  the  servant  knows  before  he  enters  service,  or  discovers  after- 
wards, that  an  instrument  is  unsafe  or  unfit  in  any  particular,  and, 
notwithstanding  such  knowledge  voluntarily  enters  into  or.  continues 
the  employment  without  objection  or  complaint,  he  is  deemed  to 
assume  the  risk  of  the  danger  thus  known,  and  to  waive  any  claim  for 
damages  against  the  master  in  case  it  shall  result  in  injury  to  him."  ^^ 

Where  an  employee,  "when  he  enters  upon  his  employment,  knows- 
or  afterwards  discovers  that  the  machinery  or  the  appliances  he  is 
called  upon  to  use  are  defective  or  dangerous,  and  continues  his  em- 
ployment without  objection  or  complaint,  he  is  deemed  to  have  as- 
sumed the  risk  of  the  danger  then  known  or  discovered,  and  waives- 
any  claim  for  damages  against  his  employer  in  case  it  shall  result  in 
injury  to  him."  ^^ 

'i-1  Kansas  P.  R.  Go.  v.  Peavey  (1885)  19  McGlynn  v.  Brodie   (1866)   31  Cal. 

34  Kan.  472,  88  Pac.  780.     See  also,  to  376,   followed   in  Stone  v.  Oregon  City 

the  same  eflfect,  Atchison,  T.  &  8.  F.  R.  Mfg.  Co.    (1870)    4  Or.  52. 

Co.  V.  Schroeder    (1891)    47  Kan.  315,  ^o  East  Tennessee,  V.  d  G.  R    Co    y 

27  Pae.  965.  Duffield  (1883)  12  Lea,  63,  47  Am.  Rep. 

18  Greene  v.  Minneapolis  dc  St.  L.  R.  319. 

Co.   (1883)    31  Minn.  248,  47  Am.  Rep.  ^^  Sweet  v.  Ohio  Coal  Go.    (1890)    7» 

785,  17  N.  W.  378.  Wis.  127,  9  L.R.A.  861,  47  N.  W.  182. 
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"The  doctrine  .  .  .  that,  where  one  enters  into  the  employ  of 
another,  he  assumes,  and  he  is  presumed  to  have  contracted  Avith 
reference  to,  all  the  hazards  and  risks  ordinarily  incident  to  the 
employment,  .  .  .  applies  also  to  perils  and  risks  not  incident 
to  the  service,  of  which  the  servant  has  notice."  ^^ 

[A  "servant  assumes  all  the  usual  and  ordinary  risks  attendant 
upon  his  employment,  not  including  risks  arising  from  the  negli- 
gence of  the  master,  and  ...  he  assumes  the  latter  as  well  if  he 
knows  of  the  defects  from  which  they  arise  and  appreciates  the  dan- 
gers which  flow  from  such  defects."  ^^] 

1184.  [275]  Doctrine  considered  with  reference  to  the  comparative 
Tmowledge  possessed  by  the  master  and  servant. — The  servant  is  fre- 
quently said  to  be  incapable  of  maintaining  the  action  where  his 
knowledge  of  the  risk  which  caused  his  injury  was,  as  compared  with 

22  Little  Rock  &  Ft.  S.  R.  Co.  v.  Duf-  work  in  is  qualified  by  another  rule  that 

jey  (1880)   35  Ark.  602.    The  following  if  the  master  fails  in  this  respect,  arid 

statements,  which  are  not  verbatim  ex-  the  servant,  being  fully  advised  of  the 

tracts,  but  follow  the  judicial  larigiiage  dangers,  continues  to  work  voluntarily 

quite   closely   in   all   essential   respects,  in  the  unsafe  place,  he  talies  the  chances 

may  also  be  referred  to  as  illustrative  of   the   obvious   danger.     Pioneer  Fire- 

of   some    other   points   of   view   besides  proof  Constr.  Co.  v.  Eowell   (1901)   189 

those  exemplified  in  the  above  extracts.  111.  123,  59  N.  E.  535,  affirming  90  111. 

An  intelligent  man,  with  full  knowl-  App.  122. 
edge  of  the  character  and  quality  of  an  An  employee  who  knows  of  defects, 
implement  furnished  him  for  use,'  and  and  attempts  an  act  rendered  dangerous 
all  the  facts  and  physical  laws  which  thereby,  assumes  the  risk  of  such  dan- 
render  its  use  dangerous,  after  having  ger.  Louisville  <i  N.  R.  Go.  v.  Kemper 
voluntarily  accepted  employment  in  a  (1897)  147  Ind.  561,  47  N.  E.  214. 
hazardous  business  involving  the  use  A  servant  assumes  the  risk  of  the 
of  such  implements,  cannot  be  heard  to  known  dangers  or  of  obviously  defective 
say  that  he  did  not  know  it  was  danger-  implements,  where  the  method  of  the 
ous,  but  assumes  the  risk  of  injury  from  use  is  within  his  control.  Jenney  Elec- 
its  use,  as  a  hazard  of  the  employment,  trie  Light  &  P.  Go.  v.  Murphy  (1888) 
King  v.  Morgan  (1901)  48  C.  C.  A.  507,  115  Ind.  566,  18  N.  E.  30. 
109  Fed.  446.  The  risks  arising  from  defective  ap- 
A  servant  is  under  no  obligation  to  pliances  or  from  the  manner  in  which  a 
continue  working  in  a  dangerous  place  business  is  conducted  are  assumed  by 
or  employment,  and,  if  he  does  so,  as-  an  employee  when  he  knows  of  them  or 
sumes  the  risk.  Reese  v.  Clark  (1892)  they  are  apparent  and  obvious  to  per- 
146  Pa.  465,  23  Atl.  246.  sons  of  his  experience  and  understand- 
Where  an  employee  sues  his  master  ing.  Union  Stock-Yards  Co.  v.  Good- 
for  injuries  alleged  to  have  been  sus-  win  (1898)  57  Xeb.  138,  77  N.  W.  357; 
tained  by  reason  of  the  master's  negli-  Chicago,  B.  &  Q.  R.  Co.  v.  McGinnis 
gence,  and  the  evidence  shows  that,  if  (1896)  49  Xeb.  649,  68  N.  W.  1057. 
the  master  was  negligent  at  all,  the  The  master  is  exempt  from  responsi- 
plaintiff  knew  of  such  negligence,  and  bility  "in  all  cases  where  the  risks  are 
took  the  resulting  risk,  it  is  not  error  apparent  and  are  voluntarily  assumed 
to  grant  a  nonsuit.  Porter  v.  Ocean  by  a  person  capable  of  understanding 
S.  S.  Co.  (1901)  113  Ga.  1007,  39  S.  E.  and  appreciating  them."  Diamond 
470.  State  Iron  Co.  v.  Giles  ( 1887 )   7  Houst. 

The  rule  that  the  master  is  bound  to  (Del.)   557,  11  Atl.  189. 

use   reasonable   care   to  furnish   a   rea-  23  Fothcringill  v.  Washoe  Copper  Co. 

sonably   safe   place   for   his   servant   to  (1911)  43  Mont.  485,  117  Pac.  86. 
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the  master's  knowledge,  either  equal/  or  superior.^  But  this  form  of 
expression  is  obviously  of  no  special  significance  in  a  logical  point  of 

^Williams  v.  Western  Planing  Mills  v.     Postal     Teleg.     Cable     Co.      (1899) 

Go.    (1910)    16  West.  Law  Rep.    (Can.)  155     Mo.     346,     50     S.     W.     795,     55 

13    (Alta. )  ;    Lcrcis  v.   Keller   d   Smith  S.    W.     1050;     Beckman    v.    Anheuser- 

(1911)    186  Fed.  403;   Chicago,  R.  I.  d  Busch   Brewing   Asso.    (1903)     98    Mo. 

P.   R.   Co.   V.    Grubbs    (1911)    97    Ark.  App.  555,  72  S.  W.  710;   Kitzberger  v. 

486,   134   S.   W.   636;    Brown  v.   Sharp  Chicago,   R.   I.   &   P.   R.   Co.    (1903)    4 

Eauser  Contracting  Co.  (1910)   159  Cal.  Neb.   (Uiiof.)   324,  93  N.  W    935;  Mika 

89,  112  Pac.  874;   Manchester  Mfg.  Co.  v.  Passaic  Print  Works  (1908)  76  N.  J. 

V.  Polk    (1902)    115   Ga.  542,  41   S.  E.  L.   561,   70  Atl.   327;    Cameron  v.   New 

1015;  Stewart  v.  Seaboard  Air  Line  R.  York  C.  cC  //.  R.  R.  Co.   (1895)   145  N. 

Co.   (1902)    115  Ga.  624,  41  S.  E.  981;  Y.   400,   40  N.   E.   1;   Farley  v.   Picard 

Lee    V.    Atlantic    Coast    Line    R.    Co.  (1894)    78   Hun,   560,   29   N.   Y.   Supp. 

(1906)   125  Ga.  655,  54  S.  E.  678;   Van  802;  O'Connell  v.  Clark   (1902)  75  App.. 

Dyke  v.   Menlo   Fruit   Co.    (1907)    129  Div.  619,  78  N.  Y.  Supp.  93;   Grant  v. 

Ga.  532,  59  S    E.  215 ;  Lucas  v.  South-  National  R.  Spring  Co.   ( 1903 )   86  App.. 

em  R.  Co.   (1907)    1  Ga.  App.  810,  57  Div.  593,  83  N.  Y.  Supp.   1021,  second 

S.  E.  1041;  Pennsylvania  Co.  v.  Lynch  appeal,    100   App.   Div.    234,    91   N.   Y. 

(1878)    90  111.   333;    Montgomery   Coal  Supp.  805;   Olcott  v.  Passaic  Steel  Co. 

Co.  V.  Barringer  (1905)  218  111.  327,  75  (1907)    122   App.   Div.    90,    106   N.   Y. 

N.   E.    900;    Elgin,   J.   &   E.   R.    Co.   v.  Supp.  566;  Davenport  v .  Oceanic  Amuse- 

Myers    (1907)    226   111.    358,   80   N.   E.  ment    Co.    (1909)     132    App.    Div.    368, 

897;   American  Brake  Shoe  d  Foundry  116    N.    Y.     Supp.     609;     Mellease    v. 

Co.   V.    Toluszis    (1906)    125    111.   App.  James  F.  Meehan  Co.   (1908)   113  N.  Y. 

622 ;   Brase  v.  Chicago   Union   Traction  Supp.  489 ;  Shadle  v.  Cleveland  Electric- 

Co.    (1908)    142  111.  App.   117;    Cooney  Illuminating  Co.    (1901)   22  Ohio  C.  C. 

V.  Chicago-Springfield  Coal  Co.    (1908)  49,  12  Ohio  C.  D.  37;  Scanlon  v.  Lake 

143    111     App.    155;    Bettis   v.    Chicago  Shore  £  M.  S.  R.  Co.  (1902)  24  Ohio  C. 

Coated  Board  Co.   (1909)   145  111.  App.  C.  256;   Cincinnati  Gas  &  Electric  Co. 

390;     Lengyel    v.     Western    Steel    Car  v.  -Tohnston   (1907)   76  Ohio  St.  119,  81 

&   Foundry    Go.    (1910)    152   111.   App.  N.    E.    155;    Zeilmann    v.    McCullough 

473;  Althardt  v.  Consolidated  Goal  Co.  (1906)  214  Pa.  27,  63  Atl.  368;  Fletcher 

(1910)  155  111.  App.  364;  Morgan  v.  v.  Louisville  &  N.  R.  Co.  (1899)  102 
Wabash  R.  Co.  (1910)  158  111.  App.  Tenn.  1,  49  S.  W.  739;  Eddy  v.  Rogers: 
344;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  (1894)  —  Tex.  Civ.  App.  — ,  27  S.  W. 
V.  Powers  (1909)  173  Ind.  105,  88  N.  E.  295;  Bonnet  v.  Galveston,  H.  &  S.  A, 
1073,  89  N.  E.  485;  Sandusky  Portland  R.  Co.  (1895)  —  Tex.  Civ.  App.  — ,  31 
Cement  Co.  v.  Rice  ( 1907 )  40  Ind.  App.  S.  W.  525 ;  Brownwood  Oil  Mill  v.  Stub- 
726,  82  N.  E.  1007;  Lumley  v.  Caswell  blefield  (1909)  53  Tex.  Civ.  App.  165, 
(1877)  47  Iowa,  159;  Koch  v.  Clinton  115  S.  W.  626;  Ft.  Worth  Light  &  P. 
Chair  Go.  (1909)  144  Iowa,  548,  123  Co.  v.  Moore  (1909)  55  Tex.  Civ.  App. 
N.  W.  172;  Cincinnati,  N.  0.  &  T.  P.  157,  118  S.  W.  831;  Planters'  Gin  Co. 
R.  Go.  V.  Skinner  (1911)  143  Ky.  342,  v.  Washington  (1910)  — Tex.  Civ.  App. 
136  S.  W.  644;  Nicholas  v.  E.  E.  — ,  132  S.  W.  880;  Roth  v.  Eccles 
A6(Miie  Co.  (1910)  —  Ky.  — ,  124  S.  W.  (1905)  28  Utah,  456,  79  Pac.  918; 
325;    MeCants  v.   Tremont  Lumber  Co.  Deaton  v.  Abram^    (1910)    60  Wash,   1, 

(1911)  128  La.  487,  54  So.  967;  Tanner  —  L.R.A.(N.S.)  — .  110  Pac.  615;  Gie- 
V.  New  York,  N.  B.  &  E.  R.  Go.  (1902)  bell  v.  Collins  Co.  (1904)  54  W.  Va. 
180  Mass.  572,  62  N.  E.  993;  Vallie  v.  518,  46  S.  &.  569;  First  Nat.  Bank  v. 
Eall  (1903)  184  Mass.  358,  68  N.  E.  Chandler  (1905)  144  Ala.  286,  113  Am. 
829;  Sampson  v.  Holbrook  (1906)  192  St.  Rep.  39,  39  So.  822  (incompetency 
Mass.  421,  78  N.  E.  127;  Davis  v.  ot  ieWovi  a^vy s.-nt)  ;  Eughes  v.  Schnavel 
Detroit  &  M.  R.  Co.  (1870)  20  Mich.  (1904)  20  Colo.  App.  306,  78  Pac.  623 
105,  4  Am.  Rep.  364 ;  iapier- v.  Beaw&ien  (strength  of  scaffold  which  he  helped 
Ice  &  Goal  Go.  (1910)  162  Mich.  533,  to  build);  McQueeny  v.  Chicago,  M.  & 
35  L.R.A.(N.S.)  199,  127  N.  W.  692;  St.  P.  R.  Co.  (1903)  120  Iowa,  522,  94 
Smith  v.  Tromanhauser  (1895)  63  N.  W.  1124  (danger  of  sand  bank  caving 
Minn.    98,    65    N.    W.    144;    Epperson  in)  ;  Missouri  P.  R.  Co.  y.  Click  (1908) 
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view.  If  the  servant  knew  of  and  appreciated  the  risk  in  such  a  sense 
and  to  such  an  extent  that  he  must  be  deemed  to  have  accepted  it  as 
one  of  those  incident  to  the  employment,  his  inability  to  maintain  the 
action  is  a  necessary  inference,  irrespective  of  whether  his  master 
possessed  the  same  or  a  less  amount  of  information  in  regard  to  the 
subject-matter.  As  it  is  the  knowledge  of  the  servant  which  with- 
holds from  him  a  right  of  action,  it  is  immaterial  that  the  master 
also  knows  of  the  conditions  which  produce  the  injury.^ 

1185.  [275a]  Instructions  should  be  conformable  to  the  doctrine. — 
The  doctrine,  when  considered  with  reference  to  the  propriety  of  in- 
structions in  cases  where  there  is  evidence  tending  to  show  that  the 
servant  comprehended  the  risk  to  which  an  injury  was  due,  involves 
the  following  consequences :  that  an  instruction  which  correctly  em- 
bodies the  doctrine  in  language  based  upon  any  of  the  general  state- 
ments quoted  in  §  1182,  ante,  is  not  open  to  exception;  ^  that  it  is 


78 'Kan.  419,  96  Pa.  796  (piles  of  cinders 
along  track)  ;  Riverside  Iron-Works  Co. 
V.  Green  (1909)  79  Kan.  588,  100  Pac. 
482  (painter  using  gang  plank  at  high 
elevation)  ;  Gans  Salvage  Co.  v.  Byrnes 
(1905)  102  Md.  230,  1  L.R.A.(N.S.) 
272,  62  Atl.  155  (danger  of  working 
around  vault  shaft)  :  Kennedy  v.  yeic 
York  Teleph.  Co.  (1908)  125  App.  Div. 
846,  110  N.  y.  Supp.  887  (defective  lad- 
der) ;  Ft.  Worth  Stock  Yards  Co.  v. 
Whittenhurg  (1904)  34  Tex.  Civ.  App. 
163,  78  S.  W.  363  (danger  of  sand  bank 
caving  in)  ;  Pulos  v.  Denver  &  R.  G. 
R.  Co.  (1910)  37  Utah,  238,  107  Pac. 
241  (loading  rails  onto  flat  car  without 
braces  to  hold  rails  on ) . 

The  principle  that  prevents  a  servant 
from  recovering  for  an  injury  result- 
ing on  account  of  a  dangerous  defect 
in  the  service,  where  he  has  the  same 
means  of  discovering  the  defect  as  the 
master  had,  does  not  apply  where  the 
servant  is  not  under  the  same  obliga- 
tion to  know  the  condition  of  the  serv- 
ice. Pittslurgh,  C.  C.  &  St.  L.  R.  Co. 
V.  Parish  (1902)  28  Ind.  App.  180,  91 
Am.  St.  Eep.  120,  62  N.  E..514. 

"Before  a  master  can  be  relieved  of 
liability  by  the  servant's  assumption 
of  the  risk  incident  to  the  service,  the 
servant  must  have  equal  opportunity 
with  the  master  to  know  the  surround- 
ings, and  be  equally  competent  to  judge 
of  the  risks  and  hazards."  Murphy  v. 
Edgar  Zinc  Co.  (1910)  83  Kan.  627, 
112  Pac.  109. 


2  Jungnitsch  v.  Michigan  Malleable 
Iron  Co.  (1895)  105  Mich.  270,  63  N. 
W.  296;  McGlynn  v.  Brodie  (1866)  31 
Cal.  376;  Acme  Coal  Min.  Co.  v.  Mc- 
Iver  (1894)  5  Colo.  App.  267,  38  Pac. 
596;  Stiles  v.  Richie  (1896)  8  Colo. 
App.  393,  46  Pac.  694;  Weeklund  v. 
Southern  Oregon  Co.  (1891)  20  Or.  591, 
27  Pac  260;  Evansville  Gas  &  Electric 
Light  Co.  v.  Raley  (1905)  38  Ind.  App. 
342,  76  N.  E.  548,  78  N.  K.  254;  Kerlin 
V.  Chicago  &  N.  W.  R.  Co.  (1910)  349 
Iowa,  440,  128  N.  W.  548  (servant's 
phvsical  condition )  ;  Gardner  y.  Schenec- 
tady R.  Co.  (1908)  128  App.  Div.  12, 
112  K.  Y.  Supp.  369. 

S  Green  &  C.  Street  Pass.  R.  Co.  v. 
Bresmer  (1881)  97  Pa.  Iu3 ;  Frazier  v. 
Pennsylvania  R.  Co.  (1860)  38  Pa.  104, 
80  Am.  Dec.  467;  Umsted  v.  Colgate 
Farmers  Elevator  Co.  (1909)  18  N.  D. 
309,  122  N.  W.  390. 

In  Pfisterer  v.  /.  H.  Peter  c£-  Co. 
(1904)  117  Ky.  501,  78  S.  W.  450,  an 
instruction  that  there  could  be  no  re- 
covery if  the  plaintiff  had  equal  means 
of  knowing  the  unsafe  conditions  as  the 
master  was  held  erroneous  upon  the 
ground  that  the  master  owed  the  serv- 
ant the  primary  duty  to  use  reasonable 
care  to  furnish  a  safe  place,  and  the 
servant  had  the  right  to  presume  that 
this  duty  had  been  performed. 

1  Fletcher  v.   Louisville  d   N.  R.   Co. 

(1898)     102    Tenn.    1,    49    S.    W.    739; 

A.   L.   Clark   Lumber   Co.  v.   Northcutt 

(1910)  95  Ark.  291,  129  S.  W.  88;  Aga 
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error  to  give  an  instruction  which  by  its  express  terms  contravenes  the 
doctrine ;  ^  [that  it  is  not  error  to  refuse  an  instruction  requiring  the 
jury  to  find  that  the  servant  assumed  the  risk,  regardless  of  his  knowl- 
edge thereof;  ^*]  that,  where  an  instruction  is  given  which  purports 
to  include  all  the  elements  necessary  to  be  proved  in  order  to  warrant 
a  recovery,  it  is  erroneous  if  it  leaves  the  jury  in  ignorance  as  to  the 
■effect  of  the  doctrine ;  as,  where  it  is  laid  down  that  the  action  is  main- 
tainable under  such  circumstances  if  the  servant  was  injured  without 
fault  on  his  part ;  ^  or  where  no  reference  is  made  to  the  consequences 
of  the  servant's  knowledge  as  a  circumstance  which,  if  proved,  pre- 
vents his  maintaining  the  action.*  But  in  determining  whether  the 
jury  was  or  was  not  misled,  the  whole  charge  will  be  considered  to- 


V.  Barbach  (1908)  140  Iowa,  606,  117 
N.  W.  669;  Houston  &  T.  G.  R.  Co.  v. 
Alexander  (1909)  102  Tex.  497,  119  S. 
W.  1135,  answering  certified  questions 
in  (1909)  —  Tex.  Civ.  App.  — ,  121  S. 
W.  602;  Waggoner  v.  Sneed  (1909)  53 
Tex.  Civ.  App.  278,  118  S.  W.  547; 
Missouri,  K.  &  T.  R.  Go.  v.  Williams 
(1909)  56  Tex.  Civ.  App.  246,  120  S. 
W.  553 ;  Texas  &  N.  0.  R.  Co.  v.  McCoy 
(1909)  54  Tex.  Civ.  App.  278,  117  S.  W. 
446. 

2  As,  where  tiie  jury  is  told  that  the 
employee  does  not  assume  the  risk  of  a 
•cattleguard  or  other  danger,  even 
-though  known  to  him,  unless  it  has  been 
properly  constructed.  Peoria,  D.  &  E. 
R.  Co.  V.  Puckett  (1893)  52  111.  App. 
222. 

2a  Galveston,  E.  &  8.  A.  R.  Co.  v. 
Pendleton  (1902)  30  Tex.  Civ.  App.  431, 
70  S.  W.  996. 

3  Chicago,  I.  &  L.  R.  Co.  v.  Clover 
(1900)  154  Ind.  584,  57  N.  E.  244;  Mor- 
ris v.  Gleason  (1877)  1  111.  App.  510; 
Terre  Haute  £  I.  R.  Go.  v.  Pruitt 
(1000)   25  Ind.  App.  227,  57  N.  E.  949; 

■Chicago,  R.  I.  &  P.  R.  Go.  v.  Cleveland 
(1900)  92  111.  App.  308;  Helena  Hard- 
wood Lurnber  Go.  v.  Maynard  (1911)  99 
Ark.  377,  138  S.  W.  469 

*  Oirard  v.  Qrosvenordale  Go.  ( 1909 ) 
«2  Conn.  271,  73  Atl.  747;  Gamp  Point 
Mfg.  Go.  V.  Ballou  (1874)  71  111.  417; 
8t.  Louis  £  8.  E.  R.  Go.  v.  Britz  (1874) 
72  111.  256 ;  William,  Graver  TanJc  Works 
V.  McGee  (1895)  58  111.  App.  251;  Will- 
son  V.  Logan  (3908)  139  111.  App. 
204 ;  Mis  V.  Witherspoon-Englar  Co. 
(1909)  146  111.  App.  173;  Wiersema  v. 
Lockwood  d  8.  Co.  (1909)  147  111.  App. 
33;   Ventriss  v.  Pana  Coal  Co.    (1910) 


155  111.  App.  152 ;  Conley  v.  Wells  Bros. 
Go.  (1910)  155  111.  App.  567;  Lake 
8hore  &  M.  8.  R.  Go.  v.  .Johnson  ( 1909 ) 
172  Ind.  548,  88  N.  E.  849;  Am,erican 
Sheet  &  Tim,  Plate  Co.  v.  Buoy  (1909) 
43  Ind.  App.  501,  87  N.  E.  1051;  Lum- 
ley  V.  Caswell  (1877)  47  Iowa,  159; 
Money  v.  Lower  Vein  Coal  Co.  (1881) 
55  Iowa,  671,  8  N.  W.  652,  10  Mor. 
Min.  Rep.  56;  Quinn  v.  Chicago,  R.  1. 
(&  P.  R.  Co.  (1898)  107  Iowa,  710,  77 
N.  W.  464;  8todola  v.  Cedar  Rapids  d 
M.  G.  R.  Go.  (1911)  152  Iowa,  37,  131 
N.  W.  38;  Andrews  v.  Tamarack  Min. 
Co.  (1897)  114  Mich.  375,  72  N.  W. 
242;  Aldridge  v.  Midland  Blast  Furnace 
Co.  (1883)  78  Mo.  559;  Planters'  Oil 
Go.  V.  Mansell  ( 1897 )  —  Tex.  Civ.  App. 
— ,  43  S.  W.  913 ;  Gulf,  0.  d  8.  F.  R.  Co. 
V.  Williams  (1897)  —  Tex.  Civ.  App. 
■— ,  39  S.  W.  967 ;  Sonnefield  v.  Mayton 

(1897)  —  Tex.  Civ.  App.  — ,  39  S.  W. 
166;    Texas   Midland  R.   Go.   v.    Taylor 

(1898)  —  Tex.  Civ.  App.  — ,  44  S.  W. 
892;  Ft.  Worth  d  D.  G.  R.  Co.  v.  Gil- 
strap  (1901)  25  Tex.  Civ.  App.  304,  61 
S.  W.  351 ;  Galveston,  H.  d  8.  A.  R.  Co. 
V.  Perry  (1904)  36  Tex.  Civ.  App.  414, 
82  S.  W.  343;  Broumwood  Oil  Mill  v. 
StubUefieU  (1909)  53  Tex.  Civ.  App 
165,  115  S.  W.  626;  Scott  v.  St.  Louis 
Southwestern  R.  Co.  (1909)  54  Tex.  Civ. 
App.  54,  117  S.  W.  890. 

A  charge  which  ignores  the  principle 
that  it  is  entirely  possible  for  the  jury 
in  a,  proper  ease  to  find  the  defendant 
chargeable  with  negligence  and  the 
plaintiflF  free  from  negligence,  and  yet 
to  find  that,  by  remaining  in  the  serv- 
ice with  knowledge  or  means  of  knowl- 
edge of  the  conditions  of  which  he  com- 
plains, the  plaintiff  has  waived  his  right 


i  1186] 


ASSUMPTION  OF  RISK. 


3185 


gether,  and  reversible  error  will  not  be  predicated  if  it  appears  that, 
although  the  effect  of  the  doctrine  of  assumption  of  risks  was  not  spe- 
cifically stated,  the  language  of  the  trial  judge  indicated  with  suffi- 
cient clearness  that  no  recovery  could  be  had  if  the  risk  in  question 
was  appreciated.* 

As  the  inability  to  maintain  an  action  is  deducible  from  the  mere 
fact  that  the  servant  knew  of  the  extraordinary  risk  from  which  his 
injiiry  resulted,  it  is  a  misdirection  to  charge  the  jury  in  words  which 
may  convey  the  impression  that  recovery  is  not  barred  unless  there 
has  been  a  special  assumption  of  that  risk.* 

1186.  [276]  Eationale  of  the  doctrine  of  the  assumption  of  extra- 
ordinary risks. — As  will  be  shown  in  chapter  liii.,  post,  there  is  some 
judicial  authority  for  the  theory  that  the  doctrine  of  a  servant's  as- 
sumption of  extraordinary  risks  which  he  comprehends  is  an  applica- 


to  action,  is  erroneous.  Sankey  v. 
Chicago,  B.  I.  &  P.  R.  Co.  (1902)  118 
Iowa,  39,  91  N.  W.  820. 

It  is  not  error  to  give  an  instruction 
that,  unless  plaintiff  did  not  know,  and 
by  the  use  of  ordinary  care  could  not 
have  known,  of  the  defect  in  question, 
he  could  not  recover.  Logically  such  an 
instruction  is  equivalent  to  one  declar- 
ing that  he  could  not  recover  if  he  knew, 
or  could  by  the  exercise  of  ordinary  care 
have  known,  of  the  defect.  De  La 
Vergne  Refrigerating  Mach,  Co.  v.  Stahl 
(1900)  24  Tex.  Civ.  App.  471,  60  S.  W. 
319. 

B  In  Bethlehem  Iron  Co.  v.  Weiss 
(1900)  40  C.  C.  A.  270,  100  Fed.  45,  the 
court,  in  upholding  such  an  inetruction, 
said:  "It  is  true  that  the  learned 
judge  did  submit  to  the  jury  the  ques- 
tion whether  or  not  the  defendant  had 
furnished  a  reasonably  safe  place  for 
the  plaintiff  to  work  in.  If  this  had 
been  the  substance  of  the  charge,  with- 
out qualification  or  explanation,  it 
would  have  been  reversible  error.  But 
this  was  not  the  case.  This  question 
was  inseparably  connected  by  the 
learned  judge  with  the  question  whether 
or  not  the  plaintiff  had  received  ade- 
quate instruction  from  his  employer  as 
to  the  peculiar  risks  of  his  employment, 
and  with  the  further  question  whether, 
if  such  instruction  had  not  been  given, 
the  risks  were  obvious  ones  and  such  as 
were  appreciated,  or  as  ought  to  have 
been  appreciated,  by  the  plaintiff.  The 
effect  of  the  whole  was  that  the  jury 
were  given  to  understand  by  the  court 
that  if  the  plaintiff  had  received  full 
M.  &  S.  Vol.  III.— 200. 


instructions  as  to  the  perils  of  his  em- 
ployment, or  if  those  perils  were  obvious 
to  the  discernment  of  an  average  man, 
and  such  as  were,  or  ought  to  have 
been,  appreciated  by  the  plaintiff,  he 
could  not  recover,  no  matter  how  un- 
safe the  work  or  its  surroundings 
might  have  been.'' 

In  Paris,  M.  &  8.  P.  R.  Co.  v.  Stokes 
(1897)  —  Tex.  Civ.  App  — ,  41  S.  W. 
484,  it  was  held  that  an  independent 
paragraph  of  a  charge,  stating  without 
qualiflcat'on  that  plaintiff  would  be  en- 
titled to  recover  if  the  ^defect  existed 
and  was  known  to  the  defendant,  was 
reversible  error,  although  the  jury  were 
also  told  in  the  following  paragraph 
that  plaintiff  could  not  recover  if  he 
knew,  or  by  the  exercise  of  ordinary 
care  could  have  known,  of  the  defect. 
But  in  view  of  the  principle  stated  in 
the  text,  it  seems  questionable  whether 
the  ruling  is  correct. 

6  Thus  an  instruction  that  if  the 
plaintiff  knew  the  hazards  of  his  em- 
ployment as  the  business  was  conduct- 
ed, and  was  injured  while  engaged 
therein,  he  cannot  maintain  an  action 
against  the  defendant  for  the  injury 
merely  on  the  ground  that  there  was  a 
safer  mode  in  which  the  business  might 
have  been  conducted,  the  adoption  of 
which  would  have  prevented  the  injury, 
is  correct,  but  is  rendered  erroneous  by 
inserting  after  the  word  "therein"  the 
words,  "and  by  means  of  some  risk  or 
danger  assumed  under  the  instructions 
herein."  Guaranty  Constr.  Co.  v.  Brae' 
ker   (1900)    93  III.  App.  27  z. 
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tiou  of  the  maxim,  Volenti  non  fit  injuria.  But  in  view  of  the  ac- 
cepted principle  that  the  rights  and  liabilities  of  the  master  and  serv- 
ant are,  as  between  themselves,  regulated  entirely  by  the  express  or 
implied  terms  of  their  contract,^  the  more  correct  theory  would  seem 
to  be  that  his  acceptance  of  or  continuance  in  an  employment  with  a 
full  comprehension  of  an  extraordinary  risk  justifies  the  inference  of 
an  implied  agreement,  voluntarily  entered  into  at  the  time  he  attained 
a  comprehension  of  the  risk,  that  it  was  thenceforth  to  be  included 
among  those  which  were  covered  by  the  stipulated  compensation.^ 


1  Farwell  v.  Boston  d  W.  R.  Corp. 
(1842)    4  Met.  49,  38  Am.  Dec.  339 

S  "The  servant  is  not  bound  to  risk 
liis  safety  in  the  service  of  his  master, 
and  may,  if  he  thinks  fit,  decline  any 
service  in  which  he  reasonably  appre- 
hends injury  to  himself."  Priestley  v. 
Fou-ler  (1837)  3  Mees.  &  W.  1,  Murph. 
&  H.  305,  1  Jur.  987,  19  Eng.  Rul.  Cas. 
102. 

"If  a  servant  enters  into  an  employ- 
ment knowing  there  is  danger,  and  is 
satisfied  to  take  the  risli,  it  becomes 
part  of  the  contract  between  him  and 
Ills  employer  that  the  servant  shall  ex- 
pose himself  to  such  risks  as  he  knows 
are  consistent  with  the  employment." 
The  servant  "was  aware  of  it  [the  risk], 
and  took  his  wages  on  that  footing,  and 
it  has  been  held  that  he  has,  under 
those  circumstances,  no  more  claim 
than  the  soldier  who  takes  the  Queen's 
shilling  for  danger  in  the  service." 
Haxton  v.  Haioksworth  (1872)  26  L.  T. 
N.  S.  851,  per  VVilles,  J. 

"It  is  a  rule  of  good  sense  that,  if  a 
man  voluntarily  undertakes  a  risk  for 
a  reward  which  is  adequate  to  induce 
him,  he  shall  not,  if  he  suffers  from  the 
risk,  have  a  compensation  for  which  he 
did  not  stipulate."  Lord  Bramwell  in 
timith   V.  Baker   [1891]   A.  C.  325,   344. 

"Except  in  regard  to  the  danger  of 
injuries  from  the  negligence  of  fellow 
servants  in  certain  cases,  under  the  stat- 
ute of  1887,  chap.  270,  and  possibly 
some  other  dangers  under  the  same 
statute,  a  servant  impliedly  agrees  to 
assume  the  obvious  risks  of  the  busi- 
ness in  which  he  engages ;  and  his  im- 
plied agreement,  except  as  it  may  be 
affected  by  that  statute,  which  we  are 
not  now  considering,  includes  not  only 
the  risks  which  are  ordinarily  incident 
to  that  kind  of  business,  but  also  those 


which  grow  out  of  the  peculiar  way  in 
which  his  employer  is  conducting  it,  so 
far  as  that  way  and  those  risks  are 
obvious  when  he  makes  his  contract.  If 
he  agrees  to  work  in  a  business  which 
he  knows  is  carried  on  with  machinery 
much  more  dangerous  than  that  com- 
monly used  in  that  kind  of  business,  he 
assumes  the  obvious  risks  incident  to 
the  use  of  that  machinery.  By  making 
a  contract  to  serve  for  pay  where  such 
dangers  surround  him,  he  exposes  him- 
self to  the  danger  voluntarily."  Ma- 
honey  V.  Dore  (1892)  155  Mass.  518,  30 
N.  E.  366. 

"The  reason  of  the  rule  that  the  serv- 
ant cannot  recover  damages  if  he  con- 
tinues to  work  with  defective  tools,, 
with  full  knowledge  of  the  defects,  is 
that,  being  a  free  agent,  the  law  pre- 
sumes that  he  will  refuse  to  work  with 
dangerous  implements  unless  his  com- 
pensation is  proportioned  to  the  risk." 
Bast  Tennessee,  V.  &  0.  B.  Go.  v.  Duf- 
Held  (1883)  12  Lea,  08,  47  Am.  Rep. 
319. 

"Much  of  the  work  of  the  country  is 
done  without  the  employment  of  the 
best  machinery  or  the  most  competent 
men,  and  it  would  be  disastrous  if  those 
prosecuting  it  were  held  to  insure  the 
safety  of  all  who  enter  their  service. 
If  persons  are  induced  to  engage,  in  ig- 
norance of  such  neglect,  and  are  injured 
in  consequence,  they  should  be  entitled 
to  compensation;  but  if  advised  of  it, 
they  assume  its  risk.  They  contract 
with  reference  to  things  as  they  are 
known  to  be,  and  no  contract  is  violat- 
ed and  no  wrong  is  done  if  they  suffer 
from  a  neglect  whose  risk  they  as- 
sumed." Devitt  V.  Pacific  R.  Co.  ( 1872 ) 
50  Mo.  302. 

The  servant  "engages  to  bear  the  spe- 
cial perils  which  he  knows  actually  tO' 
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In  other  words,  the  increased  danger  caused  by  the  master's  negli- 
gence becomes,  when  it  is  known,  one  of  the  ordinary  incidents  of 
the  service,  so  far  as  the  servant  is  concerned.* 

The  conception  of  the  relinquishment  of  an  inchoate  right  of 
action,  which  is  involved  in  this  theory,  finds  expression  in  the  state- 
ments, so  frequently  found  in  the  reports,  that  the  servant  who  accepts 
or  continues  in  an  employment  with  knowledge  of  an  abnormal  risk 
dispenses  with  the  duty  of  the  master  to  take  the  precautions  which 
were  neglected ;  *  or  that  he  waives  his  right  to  exact  damages  from 


exist  in  his  particular  service,  as  well 
as  the  dangers  generally  appertaining  to 
such     business.     .  .     If     he     would 

have  the  visible  or  known  risks  borne 
by  his  employer,  he  should  insist  upon 
an  express  stipulation  to  that  effect  in 
the  contract;  no  such  stipulation  can 
reasonably  be  inferred."  Fifield  v. 
Xorthern  R.  Co.    (1860)    42  N.  H.  225. 

"The  doctrine  of  the  foregoing  cases 
[to  the  effect  that  the  servant  assumes 
all  risks  which  he  appreciates]  rests  on 
the  legal  presumption  that  the  servant 
is  at  liberty  to  engage  in  the  work  or 
not,  as  he  sees  proper;  and,  having  vol- 
untarily elected  to  enter  the  employ- 
ment, he  will  be  presumed  to  have 
contracted  in  reference  to  obvious  condi- 
tions. This  presumption,  as  a  practical 
and  every-day  question,  is  a  mere  fic- 
tion, for  the  reason  that  a  great  major- 
ity of  laborers  have  no  choice  in  the 
matter.  Courts,  however,  ought  to  act 
on  the  legal  presumption;  for  to  ignore 
it  would  produce  confusion  and  uncer- 
tainty in  the  administration  of  the  law." 
Moore  v.  St.  Louis  Wire  Mill  Co. 
(1893)  55  Mo.  App.  491,  494. 

For  similar  language  see  Mellors  v. 
Shaw  (1861)  1  Best  &,  S.  435,  446,  30 
L.  J.  Q.  B.  N.  S.  333,  7  Jur.  N.  S.  845, 
9  Week.  Eep.  748,  9  Mor.  Min.  Rep. 
678,  per  Blackburn,  J.;  Farwell  v.  Bos- 
ton &  IF.  R.  Corp.  (1842)  4  Met.  49, 
38  Am.  Dec.  339;  Long  v.  Coronado  R. 
Co.  (1892)  96  Cal.  269,  31  Pac.  170; 
Foss  V.  Baker  (1882)  62  N.  H.  247. 

The  following  passage  is  apparently 
inconsistent  with  the  cases  above  cited, 
in  so  far  as  it  seems  to  exclude  the  the- 
ory of  a  contractual  assumption  of  ex- 
traordinary risks.  "When  a  person  en- 
ters upon  a  dangerous  employment,  he 
not  only  assumes  the  risks  ordinarily 
incident  thereto,   but  also   the  risk  he 


may  incur  from  manifest  perils.  The 
former  are  the  risks  whicli  enter  into 
his  contract  of  employment;  the  latter 
are  those  which  he  voluntarily  accepts 
when  he  knows  of  their  existence." 
Oaffney  v.  'New  York  d  N.  E.  R.  Co. 
(1887)  15  R.  I.  456,  7  Atl.  284.  But 
perhaps  the  expressions  used  should  not 
be  taken  too  literally. 

3  The  master  "is  exonerated  because 
the  employee  himself  assumes  the  dan- 
ger as  increased,  and,  as  he  voluntarily 
assumes  it,  the  master  is  relieved.  The 
parties  change  positions;  the  employee 
assumes  the  risk  that,  if  it  were  not  for 
his  knowledge,  his  employer  would  be 
compelled  to  assume."  Louisville,  T. 
A.  d  C.  R.  Co.  V.  Sandford  (1888)  117 
Ind.  267,  19  N.  E.  770. 

Where  the  servant  knows  of  the  ex- 
traordinary risks,  they  "may  assume  in 
legal  effect  the  shape  and  proportions 
of  only  ordinary  and  incidental  perils, 
adding  nothing  to  the  liability  of  the 
master,  and  affording  the  servant  no  ad- 
ditional grounds  for  recovery  in  the 
event  of  injuries  received."  Alcorn  v. 
Chicago  &  A.  R.  Co.  (1891)  108  Mo. 
81,  18  S.  W.  188,  per  Sherwood,  Ch.  J. 

To  the  same  effect  see  Cariine  v.  Ben- 
nington &  R.  R.  Co.  (1889)  61  Vt.  348, 
17  Atl.  491    (arguendo) . 

i  Sullivan  v.  India  Mfg.  Co.  (1873) 
113  Mass.  396,  398;  Coombs  v.  Neio 
Bedford  Cordage  Co.  (1869)  102  Mass. 
572,  3  Am.  Rep.  506;  Leary  v.  Boston 
(C-  A.  R.  Co.  (1885)  139  Mass.  580,  584, 
52  Am.  Rep.  733,  2  N.  E.  115 ;  Fitzger- 
ald V.  Connecticut  River  Paper  Co. 
(1891)  155  Mass.  161,  31  Am.  St.  Rep. 
537,  29  X.  E.  464;  Wood  v.  Beiges 
(1896)  83  Md.  257,  34  Atl.  872;  Emma 
Cotton  Seed  Oil  Co.  v.  Hale  (1892)  56 
Ark.  232,  19  S.  W.  600. 
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the  master ;  *  or  that  he  acquiesces  in  the  conditions  of  danger  pro- 
duced by  the  master's  negligence.* 

[1186a.  True  scope  of  the  doctrine  of  assumption  of  risk, — 
In  §  1164  it  is  stated  that  for  the  purposes  of  the  commentator  it  is 
more  convenient  to  divide  the  risks  to  which  the  servant  may  be 
t.ubjected  while  in  his  employment  into  two  classes, — the  ordinary 
risks  and  the  extraordinary  risks.  There  is  also  a  strong  logical  rea- 
son for  this,  namely:  If  the  servant  is  injured  by  an  ordinary  risk 
of  the  service,  the  master  is  not  prima  facie  liable,  and  need  not 
resort  to  any  of  the  subsidiary  elements  of  the  law  of  master  and  serv- 
ant, such  as  assumption  of  risk,  contributory  negligence,  or  the  fel- 
low-servant rule,  to  prevent  a  recovery ;  while  if  the  servant  is  injured 
by  an  extraordinary  risk,  the  master  is  prima  facie  liable,  and,  to 
prevent  a  recovery,  must  resort  to  one  of  the  defenses  noted.  Thus, 
it  will  be  seen  that  when  the  phrase  "assumption  of  risk"  is  used  with 
reference  to  the  ordinary  risks  of  the  service,  it  does  not  express  an 
independent  rule  of  law,  but  is  merely  a  mode  of  expression  extensive- 
ly used  to  express  that  very  vital  principle  of  the  law  of  master  and 
servant  that  the  master  is  not  liable  where  he  has  not  been  at  fault. 

In  respect  to  assumption  of  risk  as  embracing  the  risks  due  to  the 
master's  negligence,  it  is  very  frequently  stated  that  the  servant  never 
assumes  the  risk  of  the  master's  negligence.  In  some  cases  this  state- 
ment is  supplemented  by  the  qualification  that  the  servant  does  not 
assume  the  risk  of  the  master's  negligence  except  where,  with  knowl- 
edge of  such  negligence,  he  voluntarily  remains  in  the  employment. 

6  Clarke  v.  Holmes    (1862)    7  Hurlst.  v.  Patten  &  8.  R.  Co.  (1899)  93  Me.  80, 

&  N.  937,  31  L.  J.  Exch.  N.  S.  356,  8  44  Atl.  361 ;  Clark  v.  St.  Pwul  &  8.  City 

Jur.    N.    S.    992,    10   Week.    Rep.    405;  R.  Go.    (1881)    28  Minn.   131,  9  N.  W. 

Woodley   v.   Metropolitan  Dist.  R.    Co.  581;   8hields  v.  Robins    (1896)    3  App. 

(1877)  L.  R.  2  Exch.  Div.  384,  46  L.  J.  Div.  582,  38  N.  Y.  Supp.  214;  Porter  v. 

Exch.  N.   S.  521,   36  L.  T.  N.  S.  419;  Western  N.  C.  R.  Go.   (1887)   97  N.  C. 

Long  V.  Goronado  R.  Go.  (1892)  96  Cal.  63,  2  S.  E.  580;  Mad  River  &  L.  E.  R. 

269,  31  Pac.  170 ;  Illinois  G.  R.  Go.  v.  Go.  v.  Barher  ( 1856 )  5  Ohio  St.  541,  67 

Swisher  (1893)  53  HI.  App.  411;  Louis-  Am.  Dec.  312;  Lake  Shore  d  M.  8.  R. 

ville,   N.   A.   &   G.  R.   Go.  v.   Sandford  Co.  v.  Knittal   (1878)   33  Ohio  St.  468; 

(1888)     117    Ind.    267,    19   N.   E.    770;  Brossman    v.     Lehigh     Valley    R.     Go. 

Chicago  £  E.  R.  Go.  v.  Lee  U897)    17  (1886)    113  Pa.  490,  57  Am.  Rep.  479, 

Ind.  App.  215,  46  N.  E.  543;   Youll  v.  6    Atl.    226;    South   Florida   R.    Go.   v. 

Sioux  City  &  P.  R.  Go.  (1885)  66  Iowa,  Weese   (1893)    32  Fla.  212,  234,  13  So. 

346,    23    N.    W.    736;    Gorman   v.    Des  436;  Kelley  v.  Silver  Spring  Bleaching 

Moines  Brick  Mfg.  Co.  (1896)   99  Iowa,  <£  Dyeing  Co.    (1878)    12  R.  I.   112,  34 

257,    68    N.    W.    674;    Bogenschutz    v.  Am.    Rep.    615;     Fordyce    v.    Loumian 

Smith  (1886)  84  Ky.  330,  1  S.  W.  578;  (1893)    57  Ark.  160,  20  S.  W.  1090. 
Burns  v.  Chdcago,  M.  &  St.  P.  R.   Co.        6  Baltimore    &    0.    R.    Co.    v.    Gamp 

(1886)   69  Iowa,  450,  58  Am.  Rep.  227,  (1895)    13  0.  C.  A.  233,  31  U.  S.  App. 

30  N.  W.  25;   Mundle  v.  Hill  Mfg.  Co.  213,  65  Fed.  952;   Chicago,  B.  d  Q.  R. 

(1894)    86  Me.  406,  30  Atl.  16;   Gillin  Co.  v.  Merckes  (1889)  36  111.  App.  195. 
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It  should  be  borne  in  mind  that,  with  the  exception  of  Missouri  and 
North  Carolina,  the  exception  is  as  broad  as  the  rule,  and  that  when- 
ever such  a  statement  is  made  and  the  rule  apparently  applied  by  the 
court  it  is  in  a  case  where  the  sei-vant  was  not  aware  of  the  negligence, 
or  at  least  did  not  appreciate  the  danger. 

The  rule  as  to  assiimption  of  risk  may  be  briefly  expressed  as  fol- 
lows :  The  servant  assumes  all  the  ordinary  risks  of  the  service  and 
all  of  the  extraordinary  risks — i.  e.,  those  due  to  the  master's  negli- 
gence— of  which  he  knows  and  the  dangers  of  which  he  appreciates. 
Stated  in  this  form  the  rule  is  followed,  in  the  absence  of  statute, 
in  all  jurisdiction  except  Missouri  and  Worth  Carolina.  But  even  in 
this  form  it  must  be  borne  in  mind  that  as  a  vital  principle  of  the  law 
of  master  and  servant  the  doctrine  of  assumption  of  risk  operates  only 
in  case  the  master  has  been  negligent.  In  such  a  case  it  operates  to 
release  him  from  the  consequences  of  his  negligence.  If  the  master 
has  not  been  negligent,  the  phrase  "assumption  of  risk,"  as  was  stated 
above,  is  used  merely  to  connote  the  general  rule  that  the  master  is 
not  liable  for  injuries  which  are  not  due  to  fault  on  his  part.  These 
principles  are  emphasized  in  a  number  of  recent  cases. ^ 

It  should  be  noted  also  that  statutes  which  in  terms  abolish  the  doc- 


1  "The  very  doctrine  of  assumption 
of  risk  by  a  servant  has  reference  to 
risks  which  exist  by  the  negligence  of 
the  master, — i.  e.,  by  his  failure  to  use 
reasonable  care.  It  is  out  of  such  neg- 
ligence of  the  master  that  the  ques- 
tion of  assumption  of  the  risk  by  the 
servant  arises.  Except  there  be  negli- 
gence of  the  master  which  makes  him 
liable  unless  the  servant  assumed  the 
risk  arising  from  such  negligence,  the 
question  of  such  assumption  cannot 
arise, — there  is  nothing  for  it  to  rest 
on  .  .  .  There  are  certain  risks  in- 
herent in  certain  employments,  and 
which  cannot  be  lessened  or  removed  by 
any  care  of  the  employer.  It  is  a  com- 
mon expression  to  say  that  the  servant 
'assumes'  these  risks,  by  which  is  meant 
the  strictly  accurate  statement  that  the 
law  casts  them  upon  him,  and  that  the 
master  is  not  responsible  for  them.  It 
is  risks  arising  out  of  the  lack  of  care 
of  the  master  to  which  the  doctrine  of 
assumption  of  risks  by  the  servant  ap- 
plies; and  unless  the  master  be  found 
negligent,  such  doctrine  has  no  applica- 
tion to  the  case."  Bria  v.  Westing- 
house,  C.  K.  £  Co.  (1909)  133  App.  Div. 
346,  117  N.  Y.  Supp.  195. 


"It  is  often  said  that  an  employee  as- 
sumes the  ordinary  risk  that  is  inci- 
dent to  his  employment.  This  form  of 
assumption  of  risk  is  often  pleaded  by 
defendants  in  personal-injury  cases,  al- 
though it  is  quite  unnecessary  to  do  so 
Assumption  of  risk  in  its  true  sense 
has  reference  to  those  risks  arising  out 
of  the  negligence  of  the  master,  when 
such  negligence  is  known  to  the  em- 
ployee, and  the  danger  therefrom  ap- 
preciated by  him.  In  the  first  form 
herein  indicated,  a  specific  pleading  of 
assumption  of  risk  of  the  ordinary  dan- 
gers incident  to  an  employment  is  a 
mere  amplification  of  the  general  denial, 
and  adds  nothing  to  it  in  a  legal  sense. 
In  the  second  form  herein  indicated,  it 
is  an  afiirmative  defense,  and  must  be 
specifically  pleaded  as  such."  Duffej/ 
v.  Consolidated  Block  Coal  Co.  (1910) 
147  Iowa,  225,  30  L.E.A.(N.S.)  1067, 
124  N.  W.  609. 

"While  expressions  may  be  found  in 
the  books  to  the  eflfect  that  the  servant 
assumes  only  such  risks  as  arise  after 
the    master    has    discharged    his    duty 

.  .  .  ,  that  is  but  another  way  of 
saying  that  the  master  is  not  liable 
if  he  discharges  his  dutv.     It  is  neces- 
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trine  of  assumption  of  risk  as  a  defense  go  no  further  than  to  abolish 

the  defense  where  the  servant  is  injured  by  reason  of  the  master's 
negligence,  and  do  not  abolish  assumption  of  risk  where  the  master 
has  not  been  negligent.^] 

sary  to  observe  the  distinction  between  part  of  the  master  to  remedy  or  remove 
the  inherent  risl<a  of  the  business,  i.  e.,  the  defect,  then  he  is  said  to  have  'as- 
those  arising  after  the  master  lias  dis-  aumed  the  rislc'  of  the  master's  negli- 
charged  his  duty,  and  the  obvious  risks,  genee,  and  cannot  recover  for  injury  re- 
i.  e.,  those  resulting  from  the  master's  suiting  to  himself  therefrom, 
negligence,  which  the  servant  assumes  It  is  this  assumption  of  risk,  constitut- 
by  voluntarily  continuing  in  a  position  ing,  as  we  have  already  said,  an  ex- 
of  danger  with  full  knowledge  of  it.  ception  to  the  general  rule,  which  af- 
A  charge  which  limits  the  risks  as-  fords  an  affirmative  defense  to  an  action 
sumed  by  the  servant  to  those  which  by  the  servant  for  personal  injury;  and 
inhere  in  the  service  after  the  master  to  be  available  to  the  master  must  be 
has  discharged  his  duty  is  manifestly  affirmatively  pleaded  and  proved." 
erroneous,  because  it  is  well  settled  "Extraordinary  risks,  such  as  are  not 
that  the  servant  may  assume  risks  aris-  ordinarily  incidents  of  the  employment, 
ing  from  the  master's  negligence."  are  not  assumed  by  the  servant.  He 
■lenlcins  v.  Phoenix  Constr.  Co.  (1911)  may  by  his  conduct,  when  he  has 
145  App.  Div.  183,  129  N.  Y.  Supp.  knowledge  of  such  risks,  assume  them ; 
937.  .  .  .  but  such  assumption  of  the  risk 
In  speaking  of  the  necessity  of  plead-  is  not  imputed  to  the  relationship  of 
ing  assumption  of  risk,  the  court,  in  the  parties  as  master  and  servant,  or 
Martin  v.  Des  Moines  Edison  Light  Co.  the  contract  of  employment.  It  arises 
(1906)  131  Iowa,  724,  106  N.  W.  359,  from  the  fact  that  the  servant,  knowing 
said:  "The  very  common  use  of  this  of  the  abnormal  risk,  has  willingly  en- 
phrase  with  reference  to  two  widely  countered  it.  In  the  absence  of  facts 
different  legal  propositions  is  doubtless  showing  that  he  has  assumed  such  a 
responsible  for  the  confusion  here  exist-  risk  he  is  not  presumed  to  have  done  so, 
ing.  When  a  servant  enters  the  employ-  and  he  is  not  required  to  allege  or  prove 
ment  of  u,  master,  he  is  presumed  to  that  he  had  not  assumed  it,  or  had  no 
have  taken  into  consideration  such  dan-  knowledge  of  it,  in  order  to  make  out  a 
ger  and  exposure  to  injury  as  is  nat-  prima  facie  case.  The  rule  is  different 
urally  incident  to  or  connected  with  in  this  class  of  cases  from  that  whicli 
such  service,  even  when  the  master  has  applies  to  ordinary  risks,  where  there 
yxercised  all  reasonable  care  for  his  is  a  presumption  that  they  were  as- 
servant's  safety.  .  .  This  so-called  sumed  from  the  relation  existing  be- 
'assumption  of  risk'  inheres  in  the  con-  tween  the  parties  by  reason  of  the  con- 
tract of  employment  or  in  the  relation  tract  of  service."  Warden  v.  Gore- 
of  master  and  servant,  and  need  never  Meenan  Go.  (1910)  83  Conn.  642,  78 
be    pleaded    as    a    defense.      A    simple  Atl.  422. 

denial  of  the  charge  of  negligence  raises  See  note  to  Scheurer  v.  Banner  Ruh- 

the    question    of    this    assumption    suf-  ber  Go.  28  L.R.A.  (N.S.)   1215. 

liciently   for   all   purposes   of   the   case.  2  In    Ives    v.    South    Buffalo    B.    Go. 

....     While  the  servant,  in  enter-  (1911)   201  N.  Y.  271,  34  L.R.A.  (N.S.) 

ing  upon  and  exercising  the  employment,  162,   94  N.  E.  431,  Ann.  Cas.   1912   B, 

may  rightfully  take  it  for  granted  that  156,   article   14a  of  the   labor   law  was 

the  master's  duty  with  reference  to  his  held  invalid  because  it  did  not  require 

safety  has  been  and  will  continue  to  be  proof  of  negligence  on  the  master's  part 

performed,   yet,    if   he   knows   that   the  as  a  prerequisite  to  the  servant's  right 

master   is  in  fact  negligent  in  any  re-  of  recovery.    In  other  words,  even  if  the 

spect,   or   if   such  negligence  is  so  pat-  servant  were  injured  by  one  of  the  or- 

ent  or  obvious  that  as  a  person  of  ordi-  dinary   risks   of   the   service,   he  would 

nary  capacity  he  ought  to  know  it  and  not  be  precluded  from  recovery  because 

to  appreciate  the  danger  therefrom,  and  he  had  in  any  way  assumed  such  risk, 

with    such   knowledge   he    continues    in  But  the  language  of  the  court  clearly 

the  service  without  any  promise  on  the  shows  that  there  was  no  disposition  oil 
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1187.  [277]  Application  of  doctrine  in  oases  where  the  injury  is 
caused  by  a  defective  instrumentality. — In  the  subjoined  note  are  col- 
lected numerous  decisions  in  which  the  doctrine  now  under  discus- 
sion has  been  aifirmed  in  relation  to  injuries  caused  by  the  abnormal- 
ly dangerous  qualities  of  the  instrumentalities  themselves.  The  na- 
ture of  the  accident  is  indicated  by  a  brief  memorandum  wherever  it 
seems  desirable,  for  any  reason,  to  specify  the  facts  more  particular- 
ly than  is  done  by  the  headings  themselves.  In  chapter  liv.,  post, 
will  be  found  a  large  number  of  other  decisions  which  assume  the 
existence  of  the  doctrine,  and  deal  merely  with  the  question  whether 
the  risk  was  comprehended  by  the  servant.* 


its  part  to  curtail  the  right  of  the  legis- 
lature to  abolish  the  doctrine  of  as- 
sumption of  risks  due  to  the  master's 
negligence,  and  in  fact  a  statute  in  that 
state  does  entirely  abolish  such  defense. 
See  §  1647,  post. 

In  Southern  R.  Go.  v.  Foster  (1911) 
111  Va.  763,  69  S.  E.  972,  the  court 
says:  "While  the  Const.  1902,  §  162  and 
§  1294k  [Code  1904]  do  away  with  the 
common-law  doctrine  of  the  assumption 
of  risk  so  far  as  it  applies  to  knowledge 
'of  the  defective  or  unsafe  character  or 
condition  of  any  machinery,  ways, 
appliances,  or  structures'  on  the  part 
of  the  servant  of  a  railroad  com- 
pany, they  do  not  change  the  common- 
law  rule  of  the  assumption  of  risk  as 
to  the  manner  in  which  the  master  con- 
ducts his   business." 

1  (a)  Railway  track  unsafe  for  train- 
men.— Moss  V.  Johnson  (1859)  22  111. 
633;  Little  Rock,  M.  R.  &  T.  R.  Go.  v. 
Lercrctt  (1886)  48  Ark.  333,  3  S.  W. 
50:  Indianapolis  &  G.  R.  Go.  v.  Love 
(1858)  10  Ind.  554;  Chicago  &  E.  R. 
Co.  V.  Lee  (1897)  17  Ind.  App.  215,  46 
N.  E.  543;  McCauley  v.  Springfield. 
Street  R.  Go.  (1897)  169  Mass.  301,  47 
N.  E.  1006  (conductor  of  trolley  car 
thrown  off  by  jolt)  ;  Hewitt  v.  Flint  £ 
P.  ]I.  R.  Go.  (1887)  67  Mich.  66,  34 
N.  W.  659  (side  track  so  constructed 
on  a  grade  that  cars  were  liable  to  run 
away  and  escape  onto  the  main  track)  ; 
Baltimore  &  P.  R.  Co.  v.  State  (1892) 
75  Md.  152,  32  Am.  St.  Rep.  372.  23 
Atl.  310  (tunnel  not  properly  venti- 
lated). 

(b)  Railway  track  not  properly  pro- 
tected against  trespassing  animals. — ■ 
Tillotson  V.  Teasas  &  P.  R.  Co.  (1892) 
44  La.  Ann.  95,  10  So.  400   (conductor 


killed  by  the  overturning  of  an  engine 
which  came  into  collision  with  a  cow 
caught  in  a  trestle,  while  the  train  was 
running,  under  orders  of  despatcher,  at 
a  dangerous  rate,  he  being  fully  aware 
of  the  order  and  the  condition  of  the 
track)  ;  Magee  v.  North  Pacific  Coast 
R.  Co.  (1889)  78  Cal.  430,  12  Am.  St. 
Rep.  69,  21  Pac.  114  (fence  out  of  re- 
pair) ;  Swfceney  v.  Central  P.  R.  Co. 
(1880)  57  Cal.  15  (fence  out  of  repair)  ; 
Fleming  v.  St.  Paul  &  D.  R.  Go.  (1880) 
27  Minn.  Ill,  6  N.  W.  448  (breach  of 
statutory  duty  to  build  fence)  ;  Quill  v. 
Houston  d  T.  C.  R.  Co.  (1900)  93  Tex. 
616,  57  S.  W.  948,  affirming  (1900)  — 
Tex.  Civ.  App.  — ,  55  S.  W.  1126  (fence 
out  of  repair ) .  By  some  courts  the 
failure  to  build  fences  is  held  not  to 
be  negligence  at  common  law.  See  § 
971,  ante. 

(e)  Railway  track  unsafe  as  a  foot- 
way for  servants  handling  cars. — 
Coicles  V.  Chicago,  R.  I.  &  P.  R.  Go. 
(1897)  102  Iowa,  507,  71  X.  W.  580 
(turntable  with  hole  in  it)  ;  Needham 
V.  Louisville  d  N.  R.  Co.  (1887)  85  Ky. 
423,  3  S.  W.  797,  11  S.  W.  306  (hole  in 
path  used  by  switchman)  ;  Arnold  v. 
Louisville  &  N.  R.  Go.  (1900)  22  Ky. 
L.  Rep.  511,  58  S.  W.  370  (defective 
rail  caught  brakeman's  foot)  ;  West  v. 
Southern  P.  Co.  (1898)  29  C.  C.  A. 
219,  56  U.  S.  App.  323,  85  Fed.  392 
(uncovered  culvert)  ;  Southern  P.  Co. 
V.  Gloyd  (1905)  70  C.  C.  A.  528,  138 
Fed.  388  (open  culvert)  ;  Galloway  v. 
Chicago,  R.  I.  d  P.  R.  Co.  (1908)  234 
111.  474,  84  N.  E.  1067  (ties  oily)  : 
Miller  v.  Detroit,  O.  H.  £  M.  R.  'Co. 
(1903)  133  Mich.  564,  95  N.  w.  718 
(open  drain)  ;  Dixon  v.  Neic  York,  0.  & 
W.  R.  Co.   (1910)    198  N.  Y.  58,  91  N. 
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E.  271  (track  unplanked  over  subway)  ;  trie  R.  Co.  (1908)  119  Tenn.  710,  16 
(Jalveston,  H.  cC-  S.  A.  R.  Co.  v.  Walker  L.R.A.(N.S.)  978,  109  S.  W.  497  (pole)  ; 
(1903)  —  Tex.  Civ.  App.  — ,  76  S.  W.  ilcDuffee  v.  Boston,  &  M.  R.  Co.  (1908) 
228  (pit  in  roundhouse  stall)  ;  Bynson  81  Vt.  52,  130  Am.  St.  Rep.  1019,  69 
V.  St.  Louis  SouthicKStern  R.  Co.  Atl.  124  (water  apqut)  ;  Kelly  v.  Balti- 
(1905)  39  Tex.  Civ.  App.  48,  86  S.  W.  more  &  0.  R.  Co.  (1887)  9  Sadler  (Pa.) 
928,  judgment  for  defendant  affirmed  48,  11  Atl.  659;  OiJison  v.  Erie  R.  Co. 
on  second  appeal  (1908)  101  Tex.  543,  (1875)  63  N.  Y.  449,  20  Am.  Rep.  552 
109  S.  W.  929  (guard  rail)  ;  Ragon  v.  (projecting  roof)  ;  Clark  v,  St.  Paul  & 
Toledo,  A.  A.  <£  N.  M.  R.  Co.  (1892)  91  S.  C.  R.  Co.  (1881)  28  Minn.  129,  9  N. 
Mich.  379,  51  N.  W.  1004  (hold  in  side  W.  581  (roof  or  awning  projecting  from 
track);  Way  v.  Ghieaxgo  &  N.  W.  R.  an  elevator  over  a  side  track);  Perigo 
Co.  (1888)  76  Iowa,  393,  41  N.  W.  51  v.  Chicago,  R.  I.  &  P.  R.  Co.  (1879)  52 
(ice  allowed  to  accumulate  where  car  Iowa,  276,  3  N.  W.  43  (platform  only  a 
repairers  work)  ;  Chicago  &  W.  I.  R.  few  inches  from  cars)  ;  Satterly  v.  Mor- 
Co.  v.  Massig  (1893)  50  111.  App.  666  goM  (1883)  35  La.  Ann.  1166  (piling 
(planking  on  track  defective)  ;  Bender-  was  placed  near  track)  ;  Woodell  v. 
son  V.  Coons  (1888)  31  111.  App.  75  West  Virginia  Improv.  Co.  (1893)  38 
(brakeman  fell  into  dangerously  placed  W.  Va.  23,  17  S.  E.  386  (projecting 
cattle  guard)  ;  Missouri,  K.  &  T.  R.  Co.  bough  of  tree).  Many  cases  of  this  type 
V.  Wood  (1896)  —  Tex.  Civ.  App.  — ,  have  been  decided  against  the  servant 
35  S.  W.  879  (brakeman  fell  while  coup-  on  the  ground  that  the  risk  imported  no 
ling  cars).  negligence  on  the  master's  part.     See  § 

In  the  following  cases  the  injury  was  969,  6,  ante. 
caused  by  want  of  blocking  at  frogs  (f)  Dangerous  objects  above  railway 
and  guard  rails:  Rush  v.  Missouri  P.  tracks. — Williams  v.  Delaware,  L.  &  W. 
R.  Co.  (1887)  36  Kan.  129,  12  Pac.  582;  u,  Co.  (1889)  116  JN.  Y.  628,  22  N.  E. 
Rice  v.  New  York  C.  &  E.  R.  R.  Co.  my;  Owen  v.  New  York  C.  R.  Co. 
(1900)  55  App.  Div.  339,  67  N.  Y.  Supp.  (i869)  1  Lans.  108;  Pittsburgh  &  C.  R. 
136;  Sheets  v.  Chicago  &  I.  Coal  R.  Co.  ^o.  v.  Sentmeyer  (1879)  92  Pa.  276,  37 
(1894)  139  Ind.  682,  39  N.  E.  154;  Am. -Ri^.  ^i" Brossm^n -y.  Lehigh  Val- 
Missourt  P.  R.  Co.  v.  Baxter  (1894)  42  i  ^_  (y^  ^ggg)  113  pa.  491  57  Am. 
Neb.  793,  60  N.  W.  1044;  Illinois  C.  R.  Rep.  479,  6  Atl.  226;  Devitt  v.  Pacific 
Co.  V  Morrxssey  (1891)  45  HI-  App.  j^  (,„  pgyg)  50  Mo.  302;  Rains  v.  St. 
127;  Choctaw,  0.  &  C.  R.  Co.  v.  Thom/p-  ^g,^  /_  jg^  ^  g_  j^  ^o.  (1879)  71  Mo. 
son    (1907)    82  Ark.   11,  100  S.  W.  83.    164^  35  Am.  Rep.  459;  Carbine  v.  Ben- 

Many  courts  consider  that  this  condi-  nington  d  R.  R.  Co.  (1889)  61  Vt.  348, 
tion  of  the  track  does  not  import  negli-  17  Atl.  491 ;  Southern  R.  Co.  v.  Carr 
gence,  and  therefore  creates  a  risk  (1907)  82  C.  C.  A.  240.  153  Fed.  106; 
which  belongs  to  the  ordinary  class.  Anderberg  v.  Chicago  &  N.  W.  R.  Co 
See  §§  968,  c,  and  1172,  ante.  (1901)    98  111.  App.  207;   Anderberg  v. 

(d)  Railway  track  unsafe  for  other  Chicago  &  N.  W.  R.  Co.  (1901)  98  111. 
employees.— 'South  Florida  R.  Co.  v.  App.  207  (bridge  connecting  buildings 
Weese  (1893)  32  Fla.  212,  13  So.  436  beside  the  track);  EoUingsworth  v. 
(no  ash  pit);  Seldomridge  v.  Chesa-  Chicago,  I.  &  L.  R.  Go.  (1902)  160 
peake  &  0.  R.  Co.  (1899)  46  W.  Va.  ind.  259,  65  N.  E.  750  (bridge)  ;  Harri- 
569,  33   S.  E.  293    (no  ash  pit).  son   v.  New   York   C.   &   H.   R.   R.   Co. 

(e)  Dangerous  objects  close  to  rail-  (1909)  195  N.  Y.  86,  87  N.  E.  802 
wa.y  tracks. — Mobile  &  0.  R.  Co.  v.  Yal-  (bridge)  ;  Johnson  v.  Boston  &  M.  R. 
lowe  (1905)  214  111.  124,  73  N.  E.  416,  Co.  (1906)  78  Vt.  344,  4  L.R.A.(N.S.) 
affirming  (1904)  115  111.  App.  621  856,  62  Atl.  1021  (low  bridge);  Clark 
(coal  chute)  ;  Wilson  v.  Lake  Shore  <k  v.  Richmond  &  D.  R.  Go.  (1884)  78  Va 
M.  S.  R.  Co.  (1906)  145  Mich.  509,  108  709,  49  Am.  Rep.  394;  Chesapeake  £ 
N.  W.  1021  (coal  chute)  ;  Carr  v.  Grand  0.  R.  Go.  v.  Bafner  (1894)  90  Va.  62], 
Trunk  R.  Go.  (1908)  152  Mich.  138,  115  19  S.  E.  166;  Williamson  v.  Newport 
N.  W.  1068  (cattle  chute);  Drake  v.  News  &  M.Valley  Co.  (1891)  34  W.  Va 
Auburn  City  R.  Co.  (1903)  173  N.  Y.  657,  12  L.R.A.  297,  26  Am.  St.  Rep. 
466,  66  N.  E.  121  (tree  near  street  car  927,  12  S.  E.  824.  For  cases  in  which 
track )  ;  Wilson  v.  New  York,  N.  E.  &  the  maintenance  of  low  overhead  bridges 
H.  R.  Co.  (1908)  29  R.  I.  146,  69  Atl.  has  been  held  not  to  be  evidence  of  neg- 
364  (post) ;  Moore  v.  Chattanooga  Eleo-    ligence,  see  §  970,  6,  ante. 
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(g)  Defective  locomotives. — New 
York,  L.  E.  d  W.  R.  Co.  v.  Lyons 
(1888)  119  Pa.  324,  13  Atl.  205  (step 
of  locomotive  was  unusually  high  and 
dangerous  for  trainmen  having  occasion 
to  use  it)  ;  Monaghan  v.  Xew  York  G. 
d  H.  R.  R.  Co.  (1887)  45  Hun,  113 
(leaking  throttle  and  valve  and  defect- 
ive brake)  ;  Waiash,  St.  L.  d  P.  R.  Co. 
V.  Kastner  (1898)  80  111.  App.  572  (no 
handhold )  ;  Chicago  d  G.  W.  R.  Go.  v. 
Travis  (1892)  44  111.  App.  466  (no 
handrail)  ;  Fifield  v.  yorthern  R.  Co. 
(1860)  42  N.  H.  225  (engine  explod- 
ed) ;  Smalls  v.  Southern  R.  Co.  (1902) 
115  Ga.  137,  41  S.  E.  492;  Chicago,  B. 
d  Q.  R.  Co.  V.  Griffin  (1907)  85  C.  C. 
A.  240,  157  Fed.  912  (water  gauge  ex- 
ploded) ;  Denver  d  R.  G.  R.  Co.  v.  Scott 
(1905)  34  Colo.  99,  81  Pac.  763  (engine 
not  equipped  with  driver  brakes)  ;  Mis- 
souri, K.  d  T.  R.  Go.  V.  Hanson  (1905) 
—  Tex.  Civ.  App.  — ,  90  S.  W.  1122 
( defective  brake  staff ) . 

(h)  Defective  railiray  cars. — Cres- 
well  V.  Wilmington  d  N.  R.  Co.  (1899) 
2  Penn.  (Del.)  210,  43  Atl.  629  (single 
pocket  drawhead;  brakeman  caught  be- 
tween drawhead  and  drawbar)  ;  Box  v. 
Chicago,  R.  I.  d  P.  R.  Co.  (1899)  107 
Iowa,  660,  78  N.  W.  694  (drawbars  of 
discarded  type)  ;  Shaekelton  v.  Manis- 
tee d  N.  E.  R.  Co.  (1895)  107  Mich.  16, 
64  N.  W.  728  (freight  conductor  in- 
jured through  want  of  handrail)  ;  Mc- 
Laren V.  WilKston  (1892)  48  Minn. 
299,  51  N.  W.  373  (drawbar  of  cars  so 
low  as  to  pass  under  the  engine)  ;  Camp- 
hell  V.  Spokane  d  I.  E.  R.  Co.  (1911) 
188  Fed.  516  (peculiar  type  of  car); 
Green  River  Coal  d  Coke  Co.  v.  Phaup 
(1909)  137  Ky.  34,  121  S.  W.  651; 
Ttayzel  v.  Columbia  R.  Co.  (1902)  19 
App.  D.  C.  359  (unsafe  coupling  appli- 
ance on  street  cars)  ;  Louisville  d  N.  R. 
Go.  V.  Stanfill  (1908)  32  Ky.  L.  Pep. 
1043,  107  S.  W.  721  (defective  coup- 
ling) ;  Grover  v.  Neiiy  York,  8.  d  W. 
R.  Go.  (1908)  76  N.  J.  L.  237,  69  Atl. 
1082  (lantern  bracket  fastened  to  run- 
way on  car)  ;  Shaiv  v.  Delaicare,  L.  d 
W.  R.  Co.  (1908)  126  App.  Div.  210, 
no  N.  Y.  Supp.  362  (defective  coupling 
device)  ;  Crawford  v.  \eu-  York,  C.  d 
St.  L.  R.  Go.  (1901)  13-23  Ohio  C.  C. 
207  (box  car  used  as  a  caboose)  ;  Texas, 
8.  V.  d  W.  W.  R.  Go.  V.  Peden  (1903) 
32  Tex.  Civ.  App.  315,  74  S.  W.  932 
(no  air  brakes)  ;  Trinity  d  B.  Valley 
R.  Co.  v.  Perdue  (1907)  45  Tex.  Civ. 
App.    659,    101    S.    W.    485     (defective 


coupling  lever)  ;  Rio  Grande  d  E.  P.  R. 
Co.  v.  Lynch  (1901)  —  Tex.  Civ.  App. 
— ,  66  S.  VV.  712  (defective  drawhead)  ; 
Rio  Grande  d  E.  P.  R.  Go.  v.  Lynch 
(1901)  —  Tex.  Civ.  App.  — ,  66  S.  W. 
712  (defective  link  pins);  St.  Louis 
Southwestern  R.   Co.  v.  Austin    (1903) 

—  Tex.  Civ.  App.  — ,  72  S.  W.  212 
(door  would  not  open  to  full  width)  ; 
Thompson  v.  Missouri  P.  R.  Co.  (1897) 
51  Neb.  527,  71  N.  W.  61  (combination 
of  ordinary  and  Jliller  couplings)  ;  Ar- 
nold V.  Delaware  d  H.  Canal  Co.  (1890) 
125  N.  Y.  15,  25  N.  E.  1064  (car  out  of 
repair)  ;  Windover  v.  Troy  City  R.  Co. 
(1896)  4  App.  Div.  202,  38  N.  Y.  Supp. 
591  (defective  brake)  ;  Missouri,  K.  d 
T.  R.  Co.  V.  Wood  (1896)  —  Tex.  Civ. 
App.  — .  35  S.  W.  879  (defective  coup- 
lings) ;  McDonald  v.  Norfolk  d  W.  R. 
Co.  (1897)  95  Va.  98,  27  S.  E.  821 
(mismatched  couplings). 

(i)  Defective  hand  cars. — Burlinqton 
d  C.  R.  Co.  V.  tiehe  (1892)  17  Colo. 
280,  29  Pac.  175  (section  hand  injured 
by  the  breaking  of  an  iron  rod  which 
communicated  motion  from  the  lever  to 
the  wheels  of  a  handcar)  ;  McGhee  v. 
Bell  (1897)  19  Ky.  L.  Rep.  267,  39  S. 
W.  823,  reversing  on  rehearing    (1897) 

—  Tex.  — ,  38  S.  W.  702  (lever  of  hand- 
ear  was  worm-eaten)  ;  Norton  v.  Louis- 
ville d  -Y.  R.  Co.  (1895)  16  Ky.  L.  Rep. 
846,  30  R.  W.  599  section  hand  injured 
by  the  defective  lever  of  a  handcar)  ; 
Gann  v.  Nashville.  C.  d  St.  L.  R.  Co. 
(1898)  101  Tenn.  380,  70  Am.  St.  Rep. 
687,  47  S.  W.  493  (defective  brake)  ; 
Mobile  d  0.  R.  Co.  v.  Beasley  (1905) 
119  111.  App.  18  (handle  bar)  ;  Foster 
V.  Chicago,  R.  I.  d  P.  R.  Go.  (1905) 
127  Iowa,  84,  102  N.  W.  422,  4  Ann. 
Cas.  150  (loose  axle)  ;  Seery  v.  Gvlf, 
G.  d  8.  F.  R.  Co.  (1903)  34  Tex.  Civ. 
App.  89,  77  S.  W.  950  (hand  car  of 
extra  weight) . 

(j)  Defective  structures. — Perry  v. 
Marsh  (1854)  25  Ala.  659  (building 
fell  in  which  the  servant  was  doing 
some  work  on  a  furnace)  ;  Sullivan  v. 
Louisville  Bridge  Co.  (1872)  9  Bush, 
81  (laborer  on  railway  construction 
work  injured  by  fall  of  temporary  foot- 
bridge due  to  defective  timber)  ;  Gonley 
V.  American  Exp.  Co.  (1895)  87  ile. 
352,  32  Atl.  965  (sliding  door  of  ware- 
house stuck  when  pushed  back)  ;  Mun- 
dle  V.  Hill  Mfg.  Co.  (1894)  86  Me.  400, 
30  Atl.  16  (defective  floor)  ;  Ames  v. 
Quigley  (1897)  75  111.  App.  446  (floor 
of  horse's  stall  broke  and  caused  servant 
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to    fall    under    the    feet    of    a    horse)  ;  floor)  ;  Pearson  v.  Boston  Gaslight  Co. 

Ncbson  V.   West    (1886)    78    Me.   253,   3  (1909)    201   Mass.    176,    87    N.    E.   571 

Atl.   911    (servant   injured  by  the   col-  (hole  in  floor  near  workbench)  ;  Wholey 

lapse  of  the  arch  of  an  oven  which  he  v.  British  &  Foreign  8.  8.  Co.    (1908) 

■was  cleaning  out);    liuss   v.   American  158  Fed.  379,  affirmed  in   (1909)   96  C. 

Cereal    Co.    (1900)    110    Iowa,   743,   81  C.  A.  355,  171  Fed.  399  (defective  hatch- 

N.  W.  796   (servant  fell  through  a  trap  way   was   obvious)  ;    Wallace   v.   8ouih 

door  which  slipped,  owing  to  its  hinges  Covington  d  G.  Street  R.  Co.  (1909)  — 

being    unfastened);     Healey    v.    Smith  Ky. — ,  118  S.  W.  962  (pit  in  street-car 

(1892)    43  N.  Y.  S.  R.  804,   17  N.  Y.  barn);    Smith   v.   Lincoln    (1908)     198 

Supp.  851   (chute  for  removal  of  debris  Mass.  388,  84  N.  E.  498    (silo  opening 

from  a  building  under  demolition  fell)  ;  a  few  feet  from  barn  door)  ;   Oleksy  v. 

Herren  v.   Tuscaloosa   Waterworks   Co.  Midland  Linseed  Co.    (1909)    94   C.   C. 

(1905)   —  Ala.  — ,  40  So.  55    (narrow  A.    308,    168    Fed.    896    (elevator   shaft 

steps)  ;   Iowa  Gold  Min.  Co.  v.  Diefen-  left   open)  ;    Byers   v.   Youghiogheny   & 

thaler  (1904)  32  Colo.  391,  76  Pac.  981  0.  Coal  Co.   (1911)   230  Pa.  10,  79  Atl. 

(train    for    carrying   buckets    of    ore)  ;  157   (no  railing  on  scaflolds)  ;  Fdber  v. 

Daily  v.  Fiherloid  Co.  (1904)  186  Mass.  C.  Reiss  Coal  Co.   (1905)    124  Wis.  554, 

318,  71  N.  E.  554    (fall  of  runway  up  102    N.    W.    1049     (elevated    platform 

which   plaintiff   was    wheeling    ashes)  ;  without   railing)  ;    Schwartz  v.   Cornell 

Sellers  V.Chicago,  B.  d-Q.R.  Co.  (1910)  (1891)    36   N.   Y.   S.  R.  646,   13  N.  Y. 

87  Neb.  322,  127  N.  W.  125    (defective  Supp.  355   (servant  selected  position  for 

platform)  ;    Schneider    v.    Philadelphia  work  near  an  opening  in  the  floor,  and 

Quartz  Co.  (1908)   220  Pa.  548,  69  Atl.  fell  into  it);   Balle  v.  Detroit  Leather 

1035    (boards  removed  from   scaffold);  Co.   (1889)   73  Mich.  158,  41  N.  W.  216 

McLaughlin    v.    Atlantic    itfiHs  •(  1905 )  (servant     thrown      into     vat     through 

27  R.  I.  158,  61  Atl.  42   (uneven  floor)  ;  stumbling  against  a  box  the.  position  of 

Masterson   v.    Namquit    Worsted   Mills  which  he  knew  perfectly  well)  ;  Kinnare 

(1910)  32  R.  I.  5,  78  Atl.  258  (defective  v.    Chicago     (1897)     70    111.    App.    106, 

floor);    Yezick    v.    Chicago    Brass    Co.  affirmed  in    (1898)    171   111.  332,  49  IS'. 

(1909)  138  Wis.  342,  120  N.  W.  247  E.  536  (want  of  fence  to  prevent  falling 
(scaffold).  from  roof  of  house)  ;   Whatley  v.  Block 

(k)    Want   of  safeguards   to  prevent  (1894)    95   Ga.    15,  21   S.   E.  985    (ele- 

servant  from  falling  into  various  dan-  vator  well,  without  railing).     In  some 

gerous      places.— Anthony      v.      Leeret  jurisdictions,  facts  like  those  stated  in 

(1887)    105   N.   Y.   591,    12   N.   E.   561  these  eases  are  held  not  to  import  neg- 

(trap   door   left   open;    employee   knew  ligence   at  all.     See   §§   979   and   1172, 

its   location   and  the   arrangements  for  ante. 

the  protection   of  persons  having  occa-         ( 1 )     Defective    machinery Birming- 

sion  to  pass  over  it)  ;  Eolb  v.  Sandicich  ham   v.    Pettit    (1892)     21    D.    C.    209 

Enterprise  Co.    (1890)   36  111.  App.  419  (boiler  exploded)  ;   Breig  v.   Chicago  <£ 

(servant  killed  by  falling  through  a  trap  W.  M.  R.  Co.   (1893)   98  Mich.  222,  57 

door    the   position    of   which    he    knew,  N.  W.  118   (emery  wheel  burst)  ;  Camp 

and  which  he  understood  was  as  likely  Point  Mfg.  Co.  v.  Ballou  (1874)   71  111. 

as  not  to  open  at  any  time  of  the  day)  ;  417  (emery  wheel  burst  owing  to  imper- 

Wanamaker  v.   Burke    (1886)    111   Pa.  fection  in  the  governor);   Murtaugh  v. 

423,    2    Atl.    500     ( hole    in    floor    near  New  York  C.  d  H.  R.  R.  Co.   ( 1888 )   49 

where    plaintiff    was    working)  ;    Acme  Hun,   456,   3   N.   Y.   Supp.   483    (emery 

Box  Co.  V.   Gregory    (1907)    119  Tenn.  wheel   not  truly   balanced)  ;    Becker  v. 

.337,  105  S.  W.  350   (hole  in  the  floor)  ;  Baumgartner    ('l892)    5   Ind.  App.  576, 

Milligan     v.     Clayville     Knitting     Co.  32   N.   E.    786    (want   of   shifter   for   a 

(1910)  137  App.  Div.  383,  121  N.  Y.  belt)  ;  Slattery  v.  Walker  &  P.  Mfg.  Co. 
Supp.  763  (hole  in  floor);  Sherlock  v.  (1901)  179  Mass.  307,  60  N.  E.  782 
Sherlock  (1901)  66  App.  Div.  328,  72  (check-valve  of  air  hoist  was  too  weak 
N.  Y.  Supp.  712  (hole  in  boiler  room  to  withstand  the  pressure  put  upon  it)  ; 
floor  not  properly  covered);  Connolly  Gunn  v.  Willingham  (1900)  111  Ga. 
V.  Furbush  (1909)  201  Mass.  271,  87  427,  36  S.  E.  804  (derrick  gave  way  ow- 
N.  E.  469  (hole  in  floor)  ;  McCafferty  ing  to  the  fact  that  the  stay  ropes  were 
y.  Lewando's  French  Dyeing  &  Cleans-  too  small  and  had  been  corroded  by  be- 
ing Co.  (1907)  194  Mass.  412,  120  Am.  ing  left  in  a  cellar  where  there  was  an 
St.   Rep.    562,   80   N.    E.   460    (hole   in  accumulation    of    acid)  ;    Alexander    T 
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Tennessee  d  L.  C.  Gold  &  8.  Min.  Go.  Cotton  Co.  v.  Scott  (1908)  51  Tex.  Civ. 

(1884)   3  N.  M.  255,  3  Pac.  735   (hoist-  App.  117,  112  S.  W.  107   (defective  gin 

ing   machinery   in  a  mine);    Morris  v.  stand);    Quinn   v.    Glenn    Lumher    Co. 

aieason   (1879)   4  111.  App.  395    (explo-  (1909)  —  Tex.  Civ.  App.  — ,  118  S.  \Y. 

sion  of  boiler)  ;  Scott  v.  Darby  Coal  Go.  733    (defective  wrench)  ;    Maxnoell  Gin- 

(1894)     90    Iowa,    689,    57    N.    W.    619  ning  Co.  v.  Wallan  (1909)  57  Tex.  Civ. 

(employee  familiar  with  the  fact  that  App.  42,  121  S.  W.  182  (defective  cotton 

an  engine  used  by  his  employer  used  to  bale  press)  ;   Gulf,  C.  &  8.  F.  R.  Go.  v. 

get  "on  centre,"  and  that  the  engineer  Adams    (1909)    —   Tex.   Civ.   App.   — , 

employed  to  operate  did  not  keep  it  "ofl:  121  S.  \X.  876  (defective  ladder)  ;  Bood 

centre"  as  well  a&  some  other  engineers,  v.  Houston  Packing  Co.   (1911)  —  Tex. 

was  injured  by  its  being  moved  in  the  Civ.  App.  — ,  133  S.  W.  446  (dull  knives 

direction    opposite   to   that   ordered   by  on    meat-cutting    machine)  ;    Pautz    v. 

him,  as  a  preliminary  to  starting  it)  ;  Plankinton    Packing    Go.     (1903)     118 

I'oll  V.  Hewitt   (1893)  23  Ont.  Rep.  619  Wis.  47,  94  N.  W.  654  (defective  wheels 

( injury  caused  by  the  giving  way  of  a  in  hoisting  machine )  ;  Yunkes  v.  Racine- 

string  by  which  a  brake  was  applied  au-  SattJey  Go.   (1908)   135  Wis.  81,  115  N. 

tomatically    to    a    machine)  ;    Chandler  W.  348   (woodworking  machine)  ;  Lillis 

v.  American  Car  <f-  Foundry  Co.  (1911)  v.    Beaver   Dam    Woolen   Mills    (1910) 

ti9  W.  Va.  391,  71  S.  K.  387;  Butler  v.  142  Wis.  128,  124  N.  W.  1011   (machine 

Frazee   (1909)    211  U.  S.  459,  53  L.  ed.  started  automatically). 

281,  29  Sup.  Ct.  Rep.  136    (guard  rail  An  experienced  employee  assumes  the 

on  laundry  machinery  too  high)  ;   11)7-  risk    of   the    inaccessibility    of    a   hand 

lington   v.    Missouri,    E.   &    T.    R.    Co.  lever    for    stopping    a   machine,    where, 

(1908)    88  C.   C.  A.  573,   161  Fed.   713  with  knowledge  of  its  location,  he  con- 

( derrick    fell,    not    properly    secured);  tinues  at  his  work,  and  is  injured  by  his 

Fischer  v.  Ooldie  (1903)   132  Mich.  574,  failure  to  stop  the  machine.     Burton  v. 

■94  N.  W.  5    (defective  planer);   Gainer  Brunstcick-Balke-Collender    Go.     (1911) 

V.    Southern   R.    Co.     (1907)     152    Ala.  166  Mich.  45,  131  N.  W.  179. 

186,  44  So.  652    (planer  with  defective  (m)   Unguarded  machinery. — The  Ma- 

telt)  ;  Taylor  v.   Withington  d  G.  Mfg.  harajah   (1891)   1  0.  C.  A.  181,  1  h.  S. 

Co.   (1904)  136  Mich.  652,  99  N.  W^  873  App.  20,  49  Fed.  Ill    (hand  caught  in 

(belt    broke)  ;    Eirhy    Lumber    Go.    v.  cogs     of    winch)  ;     Swoboda    v.    Ward 

Poindexter    (1907)    —   Tex.    Civ.   App.  (1879)  iO  Mich.  420 ;  Schroeder  \ .  Mich- 

— ,    103    S.    W.    439     (defective    belt);  igan  Car  Co.    (1885)    56  Mich.   132,  22 

Middendorf  v.  Schulze    (1902)    105  111.  N.  W.  220;  King  v.  Ford  River  Lumber 

App.    221    (elevator   could   be   operated  Co.   (1892)   93  Mich.  172,  53  N.  W.  10: 

1)V   person   outside)  ;    Buey  v.   Chess   &  Kelley    v.    8ili-er    Spring    Bleaching    & 

W.  Co.    (1905)   27  Ky.  L.  Rep.  198,  84  Dyeing  Co.   (1878)   12  R.  I.  112,  34  Am. 
S.  W.  563   (shafting  sagged)  ;  Roche  v.  ■  Rep.  615 ;  Roth  v.  Northern  Pacific  Lum^ 

India   Rubber   &   G.   P.   Insulating   Co.  hering  Go.    (1889)    18  Or.  205,  22  Pac. 

(1906)    115   App.   Div.   582,   100   N.  Y.  842;   Kyner  v.  Portland  Gold  Min.  Co. 

Supp.  1009   (absence  of  device  for  stop-  (1910)    106  C.  C.  A.  245,  184  Fed.  43; 

ping  machine);   Ware  v.  Ithaca  Street  Carroll  v.  Atlanta  Paper  Co.    (1910)    7 

R.   Co.    (1908)    125  App.  Div.  323,  109  Ga.  App.  584,  67  S.  E.  680;  City  Water- 

N.   Y.   Supp.  426    (position  of  boiler):  loorks  v.  Lane  (1905)  122  111.  App.  427; 

Meigel  v.  E.   V.  Crandall  Oil  £  Putty  Vandevcer    v.    Anderson    Bros.     (1908) 

Mfg.  Co.   (1910)   141  App.  Div.  828,  126  143    111.    App.    65;     Tyma    v.    Tarrant 

X.   Y.    Supp.    720    (defective    ratchet);  Foundry  Co.   (1908)   144  111.  App.  454; 

LadonUi  Cotton  Oil  Co.  v.  Shaw  (1901)  Wortman  v.  Minich  (1901)  28  Ind.  App. 

27    Tex.    Civ.    App.    65,    65    S.    W.    693  31.    62   X.   E.   85;    Alexander   v.   Davis 

(teeth    on   roller    in  oil   mill   dull    and  Bros.  Lumber  Co.   (1909)   124  La.  1,  49 

guard  defective);   Gulf,  W.  T.  d  P.  R.  So.    724;    Wiley   v.    Batchelder    (1909) 

Co.  V.  Sviith   (1904)   37  Tex.  Civ.  App.  105  Me.  536,  75  Atl.  47;  Hertel  v.  Safety 

188    83  S.  W.  719   (defective  bar)  ;  Day  Folding  Bed  Go.   (1907)   149  Mich.  223, 

V    Houston  &  T.   C.  R.   Co.    (1907)    46  112    X.   W.   712;    Blom  v.   Telloiostone 

Tex.  Civ.  App.  156,  101  S.  W.  1044  (de-  Park   Asso.    (1902)    86   Minn.   237,    90 

fective    "dogs"    on    derrick);    Interna-  X.  W.  397;   Xelson  v.  Kelso    (1903)   91 

tional  d-  G.  N.  R.  Go.  y.  Hall  (1907)  46  Minn.    77,    97    N.    W.    4.39;    Coulter   v. 

Tex.    (  iv.    App.    439,    102    S.    W.    740  Union   Laundry    Co.    (1906)    34   Mont, 

(latch   on  scraper);    Continental  Oil  d  590,  87  Pac.  973;    Goodrich  v.  Thomas 
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Cort    (1910)    80  N.  J.  L.  653,   77   Atl.  L.   T.  Diclcason   Coal  Co.  v.  Viivcrferth 

1049;    Valmtino   v.   Garvin   Mach.    Co.  (1903)  30  Ind.  App.  546,  66  N.  E.  759; 

(1910)    139   App.   Div.   139,    123   N.   Y.  Choctaw,    0.   <&    0.   It.    Co.   v.    ONcsl.ij 

Supp.  959;  Lee  v.  Doison    (1907)    217  (1905)    6  Ind.  Terr.  180,  90  S.  W.  300 

Pa.  349,  66  Atl.  557;  Harris  v.  Bottum  (roof  of  entry)  ;  lil/cins  v.  New  Living- 

(1908)    81  Vt.  346,  70  Atl.  560;   Boyle  stow  Goal   Co.    (1909)    —  Ky.  — ,   115 

V.  Anderson  &   M.  Lumber  Co.    (1907)  S.  W.  203;    Eosking  v.  Cleveland  Iron 

46  Wash.  431,  90  Pac.  433;   Muenchow  Min.    Co.    (1910)     163    Mich.    538,    128 

V.  Theo.  Zschct;:sche  &  Son  Co.    (1902)  N.    W.    777;     Fotheringill    v.    Washoe 

113  Wis.  8,  88  N.  W.  909;   Bear  State  Copper  Co.    (1011)    43  Mont.  485,   117 

Lumier  Co.  v.  Knight   (1910)    95  Arlc.  Pac.  86   (entry  to  the  mine)  ;  Heald  v. 

136,  128  S.  W.  869   (set  screws);  Kent  Wallace    (1902)    109   Tenn.   346,   71    S. 

Mfg.  Go.  V.  Zimmerman  (1910)  48  Colo.  W.  80. 

388,  110  Pac.  187   (no  device  to  prevent  (r)   Lack  of  customa/ry  appliances  for 

belt   shifting  from   loose  to   tight   pul-  various   purposes — Quick   v.    Minnesota 

ley);    Christiansen   v.   William    Graver  Iron   Co.    (1891)    47   Minn.  361,   50  N. 

Tank    Works    (1906)    223   111.    142,   79  W.   244    (want  of  means  to  signal   en- 

N.   E.  97,  7   Ann.   Cas.   69    (unguarded  gineer  when  miners  are  about  to  cross 

cogs)  ;  Harrington  Mfg.  Co.  v.  Arendell  the    shaft    in    which    a    cage    works)  ; 

(1907)     135    111.    App.    406,    judgment  Hwrnt  v.  BTiie  (1899)  38  C.  C.  A.  641,  98 

affirmed  in    (1908)    233  111.  145,  84  N.  Fed.  49  (no  cheeks  furnished  to  prevent 

E.  210  (unguarded  knives)  ;  Harrington  piles  which  were  being  loaded  on  cars 

Mfg.    Go.   V.   Arendell    (1907)    135    111.  by  means  of  skids,  from  slipping  back  in 

App.  406  (jointer)  ;  Chicago  Veneer  Co.  case  the  tackle  broke)  ;   Southern  Kan- 

V.  Walden   (1904)  —  -Ky.  — ,  82  S.  W.  sas  R.  Go.  v.  Moore  (1892)  49  Kan.  616, 

294    (saw);    Mutter  v.   Laicrence   Mfg.  31  Pac.  138   (plaintiff's  foot  crushed  by 

Go.   (1907)   195  Mass.  517,  81  N.  E.  263  a  rail  which  a  gang  adjoining  his  own 

(set  screw)  ;  Scanlan  v.  George  G.  Page  were  unloading,  he  being  aware  of  the 

Boai  Go.   (1910)  205  Mass.  12,  90  N.  E.  want  of  the  usual  appliances  for  secur- 

1146    (saw)  ;   Krug  v.  American  Sugar  ing   safety   in  such  work,   and   also   of 

Bef.  Co.   (1907)   120  App.  Div.  537,  104  the  absence  of  the  foreman);  Myers  v. 

N.  Y.  Supp.  1072  (uncovered  vat)  ;  Bier  W.    O.    DePauw    Go.    (1894)     138    Ind. 

v.   Hosford    (1904)    35   Wash.   544,    77  590,  38  N.  E.  37  (no  gauntlets  furnished 

Pac.  867    (unguarded  mangle).  for  handling  glass);    Mt.  Marion  Goal 

In    many    jurisdictions    the   want   of  Min.   Go.  v.  Holt    (1909)    54  Tex.  Civ. 

guards  does  not  import  negligence.     See  App.  411,  118  S.  W.  825    (no  appliance 

§§  975  and  1172,  ante.  to   prevent   car   falling   down   shaft   in 

(n)    Want  of  means  of  egress  in  case  mine). 

of  fire. — Marsden  v.  Haigh    (1884)    14  An    employee    injured    by    the    fall, 

W.    N.    C.    526;    Harvey    v.    Mountain  'through    lack    of    bracing,    of    a    large 

Pride   Gold   Min.   Go.    (1902)    18   Colo,  frame  which  such  employee  and  others 

App.    234,    70    Pac.    1001.      See    §    905,  were  raising  by  hand,  cannot  recover  on 

ante.  the  ground  that  it  was  usual  to  have 

(o)    Defective       fuel. — Huffman       v.  work  of  that  kind  done  by  a  rigger  with 

Michigan  G.  R.   Go.    (1896)    109   Mich,  derrick  and  appliances,  as  he  assumed 

251,   67  N.   W.   118    (oil  for  lantern)  ;  the  risk  of  raising  it  in  the  manner  em- 

Vtah    Gonsol.    Min.    Co.    v.     Bateman  ployed.      McLaughlin   v.    Camden    Iron 

(1910)    27  L.R.A.(N.S.)    958,  99  C.  C.  Works   (1897)   60  N.  J.  L.  557,  38  Atl. 

A.  365,  176  Fed.  57    (coal  mixed  with  677. 

substances  containing  moisture).  (s)     Incom/petent    servants. — McPeck 

(p)   Defective  appliances  for  dealing  v.  Central  Vermont  R.  Go.  (1897)  25  C. 

unth      explosives. — King      v.      Morgan  C.  A.   110,   50  U.  S.  App.   27,  79  Fed. 

(1901)   48  C.  C.  A.  507,  109  Fed.  446.  590    (servants   on    a   certain   train   ha- 

(q)   Defective  roof  in  mines. — Massie  bitually  omitted  to  give  proper  notice  of 

V.  Peel  Splint  Coal  Co.    (1896)    41  W.  its  approach  at  the  crossing  where  the 

Va.    620,   24   S.   E.   644    (timbering   of  injured  servant,  a  section  foreman,  was 

drift)  ;  Breckinridge  &  P.  Syndicate  v.  run  over)  ;  Illinois  Steel  Go.  v.  Paschke 

Murphy  (1897)   18  Ky.  L.  Rep.  915,  38  (1893)  51  111  App.  456;  St.  Louis  Press 

S.    W.    700     (roof    of    drift);    Western  Brick    Co.    v.    Kenyan    (1893)     57    111. 

Goal  &   Min.   Co.   v.  Moore    (1910)    96  App.  640;  Lake  Shore  &  M.  8.  R.  Go.  v. 

Ark.  206,  131  S.  W.  960  (roof  oi  mine)  ;  Stupak  (1896)  108  Ind.  1,  8  N.  E.  630; 
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Chicago  &  E.  I.  R.  Co.  v.  Beatty  (1895)     (1890)  85  Ga.  592,  11  S.  E.  876;  Rich- 

13  Ind.  App.  604,  40  N.  E.  753,  42  N.  mond  £  D.  R.  Co.  v.  Mitchell  (1893)  92 

E.   284;    Kansas   P.   R.    Go.   v.   Peavey  Ga.   77,   18   S.  E.   290;    Swift  &   Co    v 

(1885)    34  Kan.  472.  8  Pac.  780;  Hatt  Rutkouski    (1897)    167  111.   156    47   N 

V.  Nay  (1887)    144  Mass.  186,  10  N.  E.  E.   362,   reversing    (1896)    67  111.   App.' 

807;    Dams    v.    Detroit    d    J/.    R.    Co.  209;   Pointon  v.  St.  Louis,  A    &  T    H 

(1870)   20  Mich.  105,  4  Am.  Rep.  364;  R.  Go.    (1900)    90  111.  App.  623    (train 

McDermott  v.  Hannibal  d  St.  J.  R.  Co.  without  a  conductor)  ;   ilorgan  v    TFa- 

(1885)    87    Mo.    285;    Haskin    v.    Neic  bash  R.  Co.    (1910)    158  111    App    344- 

York  C.&  E.  R.R.Co.  (1873)  65  Barb.  Roberts   v.   Indianapolis   Street   R    Go 

129,  affirmed    (1874)    in  56  N.  Y.  608:     (1902)     158    Ind.    634,    64    N     E     217 

Oulf,   C.   £   S.   F.   R.   Co.   V.   SchwaUe  (conductor  strained  himself  in  turnin<r 

(1892)   1  Tex.  Civ.  App.  573,  21  S.  W.  turntable)  ;    Way  v.   Chicago  d   \    W 

706:   B.  Lantry  Sons  v.  Lowrie   (1900)  R.  Co.    (1888)   76  Iowa,  393    41  N    w' 

—   Tex.   Civ.   App.  — ,   58   S.   W.   837;  51 ;   Atchison,    T.    £    S    F   'r     Co     v 

M'Charles  v.  Horn  Silver  M^n.  &  Smelt-  Schroeder  (1891)   47  Kan    315    "7  Pac 

img   Go.    (1894)    10   Utah,  470,   37   Pac.  965;   Southern  Kansas  R.  Co   V Drake 

733;   Latremouille  v.  Bennington  &  R.     (1894)    53   Kan.   1,   35   Pac    825-   Bal- 

R.  Co.   (1891)   63  Vt.  336,  22  Atl.  656;  timore  d  0.  R.  Co.  t° State  (1874)   41 

M'Temmi  vWfcite   (1890)   17  ScSess.  Md.    268;    Daniels    v.    Comngton   &    C. 

4th    series    368       7f^H0,,sC.   7f     Go.    -.  Elev.    R.    £     Transfer    &    Bridge    Co. 

Snviesm  (1902)   104  111.  App.  194;  Kan-  (1902)    23  Kv.  L    Rep    1800    66  S    W 

sas   City,    M.   £   0.   R.    Co.   v.   Loosley  187     (foreman    left,    but    another  '  em- 

(1907)76  Kan.  103   90  Pac.  990:  W;,,;t«  ployer    acted    as    foreman)?  W^te" 

V.  Lei^ton  ^^/-  « •   Co-    0904)    94  Owosso    Sugar    Co.    (1907)     149    Mich. 

App.  Div.  4,  87  N.  Y   Supp.  901    (serv-  473^  ^jg  N.  W.  1125;  Burgess  v.  Hum- 

ant    mtemperate):     Austin    ^'-Fisher  p,  Bookcase   Co.    (1909)    156  Mich. 

Tanmng  Co.    (1904)    96  App    Div.  550  345^  120  N.  W.  790;  llanore  v.  Kilgore- 

89  N.  Y.  Supp.  13,    (servant  could  not  p^^^^^  p^     f^gog,    jq-  ^^^^^    347.  120 

understand  English)  I^.  ^y    34O;   Had  River  £  L.  E.  R.  Co. 

InGliambersy.Willey  (1872)  3  Vict.  ^    sarbe,-    (1856)    5   Ohio   St.    562.    67 

L.  Rep.    (L  )    17,  the  court  drew  a  dis-  Am.  Dec.  312:  Lake  Shore  £  II.  S.  R 

tinction  between  an  incompetent  and  a  cfo.    v.    Whidden     (1901)     13-23    Ohio 

careless  servant,  holding  that  a  fellow  q    q   gg.  j^^j.^  g,^^^  ^  ^    ^   ^   p^   ^ 

servant    who    remained    at   work    with  puzpatrick     (1877)     31    Ohio    St     479 

the    former    kind    of    servant     knowing  (.^^nt   of   watchman   to    prevent    colli- 

his    incompetency,    did    so    at   his    own  ,io„    ^f  j^^g    ^^   turntable);    Rum- 

peril,  but  that,   in  the  case  of  a  care-  g^^  ,.  Delwicare,  L.  £  W.  R.  Co    (1892) 

less  servant    such  continiiance  of  work  jgj    p^     74^   35    Atl.   37    (crossin-  not 

was  not   a  bar  to  his  action,     .^o  au-  protected    bv    watchman);    Herron    v. 

thorities  are  cited  for  this  distinction,  American  Steel  £  Wire  Go.   (1911)   230 

which  IS  clearly  quite  illogical.  pa.    90.    79   Atl.   228;    Mavott   v     Tor- 

(t)      Insufficient     number     of     serv-  ^ross   Bros.    (1902)    24   R     I     187     52 

'Jis^^^o*^   i'-  .f"f',Tf'"T^'i^'^-^>?-  -•^"-  894;  Robinson  v.  Houston  £  T.  C. 

i^foKr   t'\      ^-     I     ;  ^-      n      I  '^-  ^°-   (^8"'   46  Tex.  540;   Gulf.  C.  £ 

Inf-k    n%o{  ?n  T     ^^'Tq.l      T^T  ^-  ^-  ^-  ^°-  ^-  ^'"•'•'^«   fl891)   80  Tex. 

fl^ru■■l^\^I^    a  '^-    ^^    ^-    '^-    °56:    Eddy    v.    Rogers 

^   i   ^;   -^-o,^";,  ■t.-^o"*^^    ^^!^P    -  (189^^    —  Tex.  Civ.  App.—,  27  S    W 

^•/•.«o-  ,'"••  ^^   Y-   ^-  .fPP-   ''"'   "  295;   Bettich  V.  Hinie%03)    33  Tex! 

Fed.  362    (engineer  knew  there  were  no  q-     j^        g^j    77  S   W  641  ■  T         ^  P 

track  walkers  or  nicht  watchmen  at  a  d    Vr  if  "77        /m^^^i    on   ^"^ '^. 

.    ..     ,      „,  V     ., no/-.  R-   Co.   V.    Miller    (1904)    36   Tex.   Civ 

bridee):  Slarcns  v.  y  orthem  P.  R.  Co.  „       '  '  ''\.^''; 

(1899)    38  C.   C.  A.   151,  97  Fed.  255:  -}PP-  ^7"'  8^„^-  ^-  ^^^'   ^"'^•""'f'onaJ 

Wade     V.     John     Thomson     Press     Go.  ■*   ^-   -^  •  •'^-   ^o-  '^^  •P'?"'-™    (1905)    40 

(1906)   144  Fed.  305;  Lake  v.  Sheimji-go  Tex.  Civ.  App.  25o,  89  S.  W.  780;  San 

Furnace  Co.  (19081   88  C.  C.  A.  69,  160  Antonio    Traction    Co.   v.    DeRodHguez 

Fed.    8S7:     Lono    v.    Coronado    R.    Co.  (1903)  —  Tex.  Civ.  App.  — ,  77  S.  W. 

(1892)   96  Cal.  269.  31  Pac.  170;  Cres-  420;   Latremouille  v.  Bennington  £  R. 

well  V.  Wilmington  £  X.  R.  Co.  (1899)  ffi.  Co.    (1891)    63  Yt.  336,  22  Atl.  656 

2     Penn.     (Del)     210,     43     Atl.     629;  (want  of  watchman  to  guard  car  under 

Schnihle    v.    Central    R.    de    Bkg.    Co.  repair);   Corrigan  v.  West  Division  8. 
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1188.  [278]  Application  of  doctrine  in  cases  where  the  injury  is 
caused  by  a  faulty  system  of  work.—  In  a  large  number  of  decisions 
recovery  has  been  denied  on  the  assumption  that  abnormal  risks 
caused  by  the  improper  manner  in  which  the  instrumentalities  are 
used  are  as  much  within  the  scope  of  the  general  doctrine  enunciated 
in  §§  1182,  1184,  ante,  as  those  caused  by  the  defective  quality  or 
attributes  of  the  instrumentalities  themselves.* 


*>'.  Co.   (1907)    133  Wis.  77,  113  N.  W. 
441. 

Where  the  servant  injured  was  the 
agent  of  the  master  in  respect  to  see- 
ing that  a  sufficient  number  of  servants 
was  provided  under  the  given  circum- 
stances, his  failure  to  perform  that 
duty  properly  is  an  additional  reason 
for  declaring  the  action  not  to  be  main- 
tainable. Texas  &  P.  R.  Co.  v.  Smith 
(1895)  31  L.R.A.  321,  14  C.  C.  A.  509, 
30  U.  S.  App.  176,  67  Fed.  524  (train 
on  which  railway  official  charged  with 
oare  of  bridges  fell  through  a  burning 
bridge.  Held  that,  as  he  knew  there 
was  no  watchman  at  the  bridge,  there 
could  be  no  recovery  for  his  death,  both 
because  he  assumed  the  risk  and  was  at 
fault  in  not  stationing  a  watchman  at 
the  bridge). 

(u)  Vicious  or  othermse  dangerous 
animals. — Farley  v.  Picard  (1894)  78 
Hun,  56u,  29  N.  Y.  Supp.  802  (servant 
bitten  by  vicious  dog)  ;  Fraser  v.  Hood 
(1887)  15  Sc.  Sess.  Cas.  4th  series,  178 
(servant  kicked  by  vicious  horse)  ; 
Green  &  C.  Street  Pass.  R.  Co.  v.  Bres- 
mer  (1881)  97  Pa.  103  (same  facts); 
Crichton  v.  Keir  (1863)  1  Sc.  Sess. 
Cas.  3d  series,  407  (old  and  worn  out 
horse)  ;  Wilson  v.  Boyle  (1890)  17  Sc. 
Sess.  Cas.  4th  series,  62  (horse  insuffi- 
ciently trained)  ;  Arkansas  Smokeless 
Coal  Co.  V.  Pippins  ( 1909 )  92  Ark.  138, 
122  S.  W.  11'3  (mule)  ;  Manufacturers' 
Fuel  Co.  V.  White  (1905)  122' 111.  App. 
•527  (mule);  Levinson  v.  Lyon  (1909) 
151  111.  App.  284  (balky  mule)  ;  Boioles 
V.  Indiana  R.  Co.  (1901)  27  Ind.  App. 
672,  87  Am.  St.  Rep.  279,  62  N.  E.  94 
(unruly  team  ran  away)  ;  Clark  v. 
Missouri,  K.  &  T.  R.  Co.  (1903)  179 
Mo.  66,  77  S.  W.  882  (section  hand 
attacked  by  Texas  steer  escaped  from 
car )  ;  Lynch  v.  'North  Yakima  ( 1905 ) 
37  Wash.  657,  12  L.R.A.(N.S.)  261,  80 
Pac.  79   (horse  trainer  kicked  by  horse). 

(v)  Hoisting  apparatus. — Bays  v. 
Warren    Featherlone    Co.     (1902)     131 


Mich.  205,  91  N.  W.  164  (defective 
wheel  carrying  endless  rope  on  hoist- 
ing apparatus)  ;  Bauer  v.  American  Car 
d  Foundry  Co.  (1903)  132  Mich.  537. 
94  N.  W.  9  (air  hoist  not  properly  at- 
tached to  track  on  which  it  was  sus- 
pended). 

(w)  Slippery  floor. — Kimmerle  v. 
Carey  Printing  Co.  (1911)  144  App. 
Div.  714,  129  N.  Y.  Supp.  572;  Welch 
V.  Waterbury  &  Co.  (1910)  136  App. 
Div.  315,  120  N.  Y.  Supp.  1059;  Hous- 
ton Ice  d  Brewing  Co.  v.  Pisch  (1903) 
33  Tex.  Civ.  App.  684,  77  S.  W.  1047; 
Lake  Shore  &  M.  8.  R.  Co.  v.  W hidden 
(1901)  13-23  Ohio  C.  C.  85  (fresh 
paint  on  floor). 

1  An  employee  of  one  who  conducts 
liis  business  in  a  way  more  hazardous 
than  other  ways  adopted  by  other  em- 
ployers assumes  the  risk  of  the  more 
hazardous  method,  when  he  knows  the 
danger  attendant  upon  such  manner  of 
prosecuting  the  work.  Reed  v.  Stock- 
meyer  (1896)  20  C.  C.  A.  381,  34  U.  S. 
App.  727,  74  Fed.  186;  Bonnett  v.  Gal- 
veston, H.  &  S.  A.  R.  Co.  (1895)  89 
Tex.  72,  33  S.  W.  334  (stone  inside 
vifhich  servant  was  drilling  fell  on  him 
because  of  seams  therein  and  the  ham- 
mering upon  the  wedges   at   the   top). 

On  this  ground  the  action  has  been 
held  not  warrantable  under  the  follow- 
ing circumstances : 

(a)  Habitual  violation  of  statutory 
duty. — Bengtson  v.  Chicago,  St.  P.  M. 
<e  0.  R.  Co.  (1891)  47  Minn.  486,  50 
N.  W.  531  (trackman  aware  of  the 
habitual  transgression  of  an  ordinance 
as  to  speed  of  trains ) . 

(b)  Defective  or  ir/iproper  rules. — ■ 
Georgia  R.  &  Bkq.  Co.  v.  Rhodes  (1876) 
56  Ga.  645;  Wright  v.  'New  York  C.  R. 
Go.  (1862)  25  iSr.  Y.  562;  Baltimore 
&  0.  R.  Co.  V.  State  (1874)  41  Md.  268 
(conductor  injured  by  a  collision  due 
to  regulations  which  provided  for  an 
inadequate  number  of  men  on  trains 
of  a  particular  class)  ;  McGrath  v.  New 
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York  if   y.  E.  R,  Co.    (1884)    14  R.  I.  company    was   not   to   notify   engineers 

358    (1885)     15    R.    I.   95,   22   Atl.    927  as   to  the   position   of   trains   ahead   of 

( section  hand  got  on  a  hand  car  with-  them )  ;   Gulf,  G.  &  S.  F.  B.  Go.  v.  Wil- 

out    objection,    knowing    that    no    flags  Hams     (1897)    —    Tex.    Civ.    App.    — , 

had    been    sent    out    to    signal    coming  39  S.  W.  967. 

trains,  and  that  under  the  rules  of  the  A   street-car   conductor   in   charge   of 

company  a  train  might  be  expected  in  an  extra  car,  whose  duties  require  him 

either   direction   without   signals   being  to   run   onto   a   single   track   extending 

shown  for  it )  ;   Peoria,  D.  &  E.  R.  Go.  beyond   the   termination   of   the    double 

V.    Fwc/«;e«    (1892)     42    111.    App.    642  tracks  of  the  road,  which  the  rules  of 

(rules    requiring    brakeman    to    discon-  the    company    require    to    be    occupied 

nect  cars  in  a  dangerous  manner ) .  by   only   one   car   at   a  time,   takes  the 

(e)   Hahitual  violation  of  rules. — See-  risk    of    injury    from    the    absence    of 

combe  v.  Detroit  Electric  R.  Co.   (1903)  signals  at  the  termination  of  the  double 

133  Mich.   170,   94  N.   W.  747;   Reherk  tracks,  or  schedules  for  extra  ears,  for 

y.  Borne  d  D.  Co.  (1902)  85  Minn.  326,  giving    notice    when    the    extension    is 

88  N.   W.  1003;   Texas,  8.  V.  &  N.  W.  occupied    by    such    cars.      Simmons    v. 

R.   Go.   V.   Peden    (1903)    32   Tex.   Civ.  Southern  Traction  Co.    (1904)    207  Pa. 

App.  315,  74  S.  W.  932    (cars  left  un-  589,  64  L.R.A.  205,  57  Atl.  45. 

coupled    on    a   siding)  ;    Lake   Shore   &  (e)   Dangerous    methods    of    moving 

M.  S.  R.  Co.  V.  Knittal  (1878)   33  Ohio  railway  cars. — Kelley  v.  Chicago,  M.  <f- 

St.  468;  Louisville  <&  iV.  R.  Co.  v.  Bry-  St.  P.  R.  Co.    (1881)   53  Wis.  74,  9  N. 

ant    (1893)    15  Ky.  L.  Rep.   181,  22  S.  W.  816    (custom  of  permitting  cars  to 

VV.  606   (see,  however,  §  1138).  run   on   the   tracks   of   a   yard   without 

But  although  the  long  acquiescence  a  brakeman  on  them)  ;  Fordyce  v.  Lou- 
of  a  servant  in  a  departure  from  rules  man  (1893)  57  Ark.  160,  20  S.  \^'. 
is  competent  evidence  to  prove  an  as-  1090  (injury  cavised  by  known  custom 
sumption  of  the  additional  risk  thereby  of  pushing  flat  cars  ahead  of  the  en- 
incurred,  a  compliance  with  an  excep-  gine)  ;  Carr  v.  Xorth  Rive)-  Con.'itr.  Go. 
tional  order  which  is  suddenly  made,  (1888)  48  Hun,  266  (injury  caused  by 
and  which  merely  constitutes  a  depart-  fact  that  the  cars  of  a  construction 
ure  pro  hoc  vice  from  the  rule,  does  train  had  no  check  chains,  and  that 
not  constitute  such  acquiescence.  Balti-  the  train  was  backed)  ;  Kennedy  v. 
more  &  0.  R.  Go.  v.  Gamp  (1895)  13  Pennsylvania  R.  Co.  (1889)  1  Mon;ii;- 
C.  C.  A.  233,  31  U.  S.  App.  213,  65  ban,  271,  17  Atl.  7  (trackman  struck 
Fed.   Rep.   952.  by  gravel  train  which,  like  many  others 

(d)    Want  of  rules  to  meet  the  emer-  he   had   seen,   was   pushed   with   engine 

genoy     in     question. — Haskin    v.     New  reversed)  ;   Lake  Shore  cC-  M.  S.  R.  Go. 

York  C.  &  H.  R.  R.  Go.  (1873)  65  Barb.  v.  Knittal  (1878)  33  Ohio  St.  468  (cus- 

129,   affirmed  in    (1874)    56  N.   Y.   608  torn     of     making     "flying     switches")  ; 

(no   provisions   to  protect   servants    in  Youll  v.  Sioux  City  &  P.  R.  Go.   (1885) 

freight  yards  against  moving  trains)  ;  66  Iowa,  346,  23  N.  W.  736  (same  risk; 

Nelson   V.   Southern  R.   Go.    (1908)    85  brakeman     injured    by    sudden    jerk); 

C.    C.   A.    560,    158   Fed.   92    (no   rules  Chicago,  M.  <t  St.  P.  R.  Co.  v.  Voelker 

as  to  backing  trains  in  yards  without  (1904)   70  L.R.A.  264,  65  C.  C.  A.  226. 

warning)  ;    Lyn^h   v.   Boston   &    M.   R.  129    Fed.    ,)22     (kicking    cars    without 

Co     (1909)    200    Mass.    403,    86   N.    E.  warning);   Ross  v.  Chicago,  R.  I.  &  P. 

781     (no    rules    to    protect    car    sealer  R.   Co.    (1910)    243   111.   440,   90   N.   E. 

while   working   on   car   in   car   house);  701     (engine    operated   without   light); 

Siramom     v.     Southern     Traction     Co.  Maloney   v.   Illinois   G.   R.    Go.    (1907) 

(1904)     207    Pa.    589,    64    L.R.A.    205,  131    111.    App.^    568     (moving    cars    in 

57    Atl.    45    (no    signals   for    operating  elevator)  ;   Cleveland,  G.  C.  &  St.  L.  R. 

ears   on    single   track);    Little  Rock    &  Go.    v.    Morrey    (1909)     172    Ind.    513, 

M    R    Go.  V.  Barry    (1898)    43  L.R.A.  88    N.    E.    932     (no    lights    in   yards): 

349    28  C.  C.  A.  644,  56  U.  S.  App.  37,  Branco  v.  Illinois  C.  R.  Co.   (1903)   119 

84    Fed.    944     (rules    did    not    provide  Iowa,   211,   93   X.   W.   97    (sudden  jerk 

for    notice    to    trainmen    of    the    move-  caused  ties  in  box  car  to  fall  on  serv- 

ments  of  other  trains;   risk  of  meeting  ant)  ;  State  use  of  Moret  v.  South  Bal- 

trains   assumed);   Illinois   G.  R.  Co.  v.  timore  Car  Works    (1904)    99  Md.  461, 

\eer    (1887)    26   111.   App.   356    (1889)  58    Atl.    447     (moving    ears    in    repair 

31   111.   App.    126    (general   practice   of  yards  without  proper  warning)  ;   Bence 
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V.  New  York,  N.  H.  &  H.  R.  Co.  (1902) 
181  Mass.  221,  63  N.  E.  417  (cars  crowd- 
ed in  yard)  ;  Mayer  v.  Detroit,  Y.  A.  A. 
<&  J.  R.  Co.  (1905)  U2  Mich.  459,  105 
N.  W.  888  (running  cars  down  a  grade 
without  automatic  sand  box)  ;  Larie  v. 
.Vew  Yorh  C.  &  H.  R.  R.  Co.  (1905) 
107  App.  Div.  166,  94  N.  Y.  Supp. 
988  (locomotive  moved  without  warn- 
ing) ;  St.  Louis  Southwestern  R.  Co. 
V.  Brisoo  (1907)  100  Tex.  354,  99  S. 
W.  1020  (method  of  putting  hand  car 
on  track)  ;  Gulf,  B.  &  K.  C.  R.  Co.  v. 
Harrison  (1907)  —  Tex.  Civ.  App.  — , 
104  S.  W.  399  (sudden  change  of 
speed)  ;  Ives  v.  Wisconsin  C.  R.  Co. 
(1906)  128  Wis.  357,  107  N.  W.  452 
(excessive  speed). 

A  servant  who  has  assisted  in  mak- 
ing flying  switches  for  eight  days  as- 
sumes the  rislc.  Carr  v.  St.  Clair 
Tunnel  Co.  (1902)  131  Mich.  592,  92 
N.  W.  110. 

A  street-car  conductor  assumes  the 
risk  of  failure  of  the  company  to  fur- 
nish enough  cars.  Shaw  v.  Manchester 
Street  R.  Co.  (1904)  73  N.  H.  65,  58 
Atl.  1073. 

A  switchman  does  not,  by  voluntarily 
making  a,  coupling  which  is  unusually 
dangerous,  assume  the  risk  attending 
the  making  of  it  without  signals,  mere- 
ly because  he  has  the  right  to  reduce  the 
danger  to  a  minimum  by  giving  signals 
to  the  engineer,  where  he  gives  the 
proper  signals  and  they  are  not  heeded. 
Houston  &  T.  C.  R.  Co.  v.  Kelley  (1896) 
13  Tex.  Civ.  App.  1,  34  S.  W.  809,  re- 
hearing denied  in  (1896)  13  Tex.  Civ. 
App.  25,  46  S.  W.  863  (charge  to  oppo- 
site  effect  held  erroneous). 

(f)  Arrangements  creating  a  risk  of 
collisions  between  trains  and  vehicles  at 
crossings. — Bancroft  v.  Boston  &  M.  R. 
Co.  (1893)  67  N.  H.  466,  30  Atl.  409 
(freight  cars  were  left,  as  was  custom- 
ary, on  a  siding  in  such  a  position  as  to 
obstruct  the  view  of  a  crossing,  the  re- 
sult being  that  a  switchman  while  rid- 
ing on  an  engine  came  into  collision 
with  a  cart  which  had  stopped  on  the 
crossing)  ;  Rumsey  v.  Delaware,  L.  &  W. 
R.  Co.  (1892)  151  Pa.  74,  25  Atl.  37 
(same  accident)  ;  MelUsh  v.  Pere  Mar- 
quette R.  Co.  (1911)  167  Mich.  86,  132 
N.  W.  513  (defective  system  of  sig- 
nals). 

(g)  Lack  of  cautionary  signals  to 
protect  employees  working  on  raihoay 
tracks. — O'Rorke  v.  Union  P.  R.  Co. 
<1884)    22  Fed.   189    (no  flag  set;   sec- 


tion man  on  truck  injured)  ;  Marean  v. 
New  York,  S.  &  W.  R.  Co.  (1895)  167 
Pa.  220,  31  Atl.  562  (no  signals  fur- 
nished to  protect  car  inspector)  ;  Revn- 
ersten  v.  Erie  R.  Go.  (1910)  142  App. 
Div.  31,  126  N.  Y.  Supp.  745  (no 
signals  furnished  workman  on  tracks)  ; 
Sauls  v.  Chicago,  R.  I.  d  T.  R.  Co. 
(1904)  36  Tex.  Civ.  App.  155,  81  8. 
W.  89  (cars  moved  without  warning 
in  elevator  building). 

(h)  Custom  of  leaving  cars  on  sid- 
ings without  stop  blocks. — Heioitt  v. 
Flint  dc  P.  M.  R.  Co.  (1887)  67  Mich. 
61,  34  N.  W.  659.  And  see  Sommers 
V.  Standard  Min.  Co.  (1906)  146  Mich. 
Ill,  109  N.  W.  30  (car  left  unblocked 
in   mine). 

(i)  Dangerous  customs  in  regard  to 
coupling  cars. — Kroy  v.  Chicago,  R.  I.  & 
P.  R.  Go.  (1871)  32  Iowa,  357  (plaintiff 
had  himself  actively  contributed  to  the 
establishment  of  the  custom  of  coupling 
cars  in  motion).  The  fact  that  the 
plaintiff  was  not  furnished,  as  required 
by  the  rules  of  the  company,  with  a 
coupling  stick,  will  not  entitle  him  to 
recover  for  an  injury  received  in  mak- 
ing a  coupling  by  hand,  where  that  is 
the  ordinary  practice  of  the  employees. 
Louisville  &  N.  R.  Co.  v.  Bryant  (1893) 
15  Ky.  L.  Rep.  181,  22  S.  W.  606. 

(j)  Custom  of  allowing  loose  objects 
to  remain  on  a  railway  track. — An  as- 
sumption of  the  risk  is  inferred  where 
a  brakeman  who  knew  that  it  was  the 
custom  to  leave  ashes  upon  the  track  for 
some  time  before  clearing  them  away 
stumbled  on  them.  Hughes  v.  Winona 
&  St.  P.  R.  Co.  (1880)  27  Minn.  137,  6 
N.  W.  553  (evidence,  however,  was  here 
held  not  to  justify  inference  of  such  as- 
sumption). See  also  Williams  v.  St. 
Louis  &  S.  F.  R.  Co.  (1893)  119  Mo. 
316,  24  S.  W.  782  (car  repairer  had 
worked  in  the  particular  yard  for  some 
years,  and  knew  that,  in  repairing  cars, 
small  pieces  of  wood  and  iron  were  apt 
to  fall  upon  the  roadbed  and  become 
concealed  in  the  grass ) . 

(k)  Dangerous  objects  deposited  near 
railway  tracks. — Qaffney  v.  New  York 
&  N.  E.  R.  Co.  (1887)  15  R.  I.  456,  7 
Atl.  284  (pile  of  lumber)  ;  Bengtson  v. 
Chicago,  St.  P.  M.  &  0.  R.  Go.  (1891) 
47  Minn.  486,  50  N.  W.  531  (pile  of 
logs  prevented  trackman's  getting  out 
of  way  of  train ) . 

(1)  Improper  methods  of  getting 
loads  onto  railway  cars. — Illinois  C.  R. 
Co.  V.  Reardon  (1894)  56  111.  App.  542; 
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Claybaugh  v.  Kansas  City,  Ft.  8.  d  M.  Brinkley    Car    Works    £    Mfg.    Co.    v. 

R.   Co.    (1894)    56  Mo.  App.   630    (un-  Lewis    (1900)    68   Ark.   316,   57   S.  W. 

usual   and   extra-hazardous   method    of  1108     (plaintiff    himself    had    testified 

loading  ties)  ;  Cleveland,  C.  C.  cC  St.  L.  that  he  knew  the  danger  of  the  method 

B.  Co.  V.  Carr  (1901)  95  111.  App.  576  of  piling  adopted  by  the  employer); 
(rails  loaded  on  moving  car)  ;  St.  Louis  McFadden  v.  Campbell  (1895)   13  Misc. 

Southwestern  R.  Co.  v.  Barrett   (1903)  158,  34  N.  Y.  Supp.  136   (plaintiff  him- 

—  Tex.    Civ.   App.   — ,    72   S.   W.    884  self    testified    that    he    knew    that    the 

(bale   of   cotton   slipped)  ;    Grandin   v.  manner  in  which  a  tier  of  hales  of  rope 

Southern  P.   Co.    (1906)    30  Utah,  360,  had  been  piled  was  unsafe)  ;  Sonnefield 

85    Pac.    357    (unloading   battery-house  v.   Mayton    (1897)    —  Tex.   Civ.   App. 

from  car)  ;    Tadd  v.  San  Pedro,  L.  A.  — ,   39  S.  W.   166    (lumber  negligently 

d  S.  L.  R.   Co.    (1910)    37   Utah,  207,  piled)  ;    Bradley    v.    James    H.    Forbes 

106    Pac.    943     (taking    ties    off    hand  Tea  &  Coffee  Co.    (1908)    213  Mo.  320, 

cars).  Ill  S.  W.  919    (sacks  of  coffee)  ;   Hof- 

(m)  Improper   method    of    arranging  nauer  v.  R.  S.   White  Co.    (1904)    186 

loads  on  railway  cars. — Larkin  v.  New  Mass.  47,  70  N.  E.  1038   (boxes  of  mer- 

York   C.   &   S.   R.   R.   Co.    (1896)    166  chandise  on  shelf  in  store);  Langley  v. 

Mass.  110,  44  N.  E.  122    (tank  slipped  Wheelock     (1902)     181    Mass.    474,    63 

against     lumber     near     its     end,     and  N.    E.    944     (metal    bars    in    store)  ; 

crushed  the  hand  of  a  servant  who  had  Brooks  v.  TT.  T.  Joyce  Co.    (1905)    127 

entire   charge   of  the   car)  ;    Schultz  v.  Iowa,    266,    103    N.    W.    91    (lumber)  ; 

Chicago  &  N.  W.  R.  Co.  ( 1887 )  67  Wis.  McCormick    Harvesting    Mach.    Co.    v. 

616,   58  Am.   Rep.   881,   31   N.   W.   321  GabHs    (1906)    130  111.  App.  624   (com 

(trackman    injured    by    piece    of    coal  harvester  boxes  negligently  piled), 

which  fell   from   an  overloaded  tender,  (p)  Improper  methods  of  excavating 

where  he  knew  that  it  was  customary  banks  of  earth,  etc. — Simmons  v.   Chi- 

so  to  load  it)  ;   McEwen  v.  Central  R.  cago  d  T.  R.   Go.    (1884)    110  111.   340 

Co.    (1906)    127  Ga.  246,   56  S.  E.  289  (dangerous   method   of  taking   down   a 

(tool  slipped  off  hand  car)  ;   Cleveland  bank)  ;   Naylor  v.  Chicago  d  N.  W.  R. 

d  E.  R.  Co.  V.  Somers   (1902)   24  Ohio  Go.    (1881)    53  Wis.  661,  11  N.  W.  24 

C.  C.  67  (rails  projected  beyond  car)  ;  (similar  facts)  ;  Larsson  v.  McGlure 
St.  Louis  Southwestern  R.  Co.  v.  Dem-  (1897)  95  Wis.  533,  70  N.  W.  662  (ex- 
sey  (1905)  40  Tex.  Civ.  App.  398,  89  perienced  employee  excavating  at  the 
S.  W.  786  (objects  fell  off  front  end  bottom  of  a  frozen  sand  bank  assumes 
of  hand   car ) .  the  risk  of  injury  by  its  falling  down 

A   plaintiff   assumes   the   risk   of   in-  upon  him,  where  he  knows  that  blasting 

juries  from  the  fall  of  ties  from  a  car  has  been  resorted  to,  to  break  down  the 

which  he  knows  were  not  securely  piled,  bank,    and    has   witnessed    and    under- 

Chicago,  R.   I.  d  P.  R.   Co.  v.   Grubbs  stands  the  effect  produced  by  such  blast- 

(1911)   97  Ark.  486,  134  S.  W.  636.  ing  in  shattering  the  bank).    For  other 

(n)  Heavy  objects  left  in  a  position  decisions  involving  similar  facts,  but 
where  they  are  likely  to  be  knocked  denying  the  right  of  recovery  on  a  dif- 
doum. — Assop  v.  Yates  (1858)  2  Hurlst.  ferent  ground,  see  §  1177,  ante. 
&  N.  768,  27  L.  J.  Exch.  X.  S.  156  (q)  Trenches  not  shored. — Regan  v. 
(machine  left  where  it  was  likely  to  Palo  (1898)  62  N.  J.  L.  30,  41  Atl. 
be  struck  down  by  passing  vehicles)  ;  364  (soil  was  of  a  kind  likely  to  slip, 
Emrich  Furniture  Co.  V.  Byrnes  {W09)  if  not  shored);  Degenhart  v.  Gent 
44  Ind.  App.  341,  87  N.  E.  1042  (press  (1901)  97  111.  App.  145. 
not  securely  fastened)  ;  Fitzpatrlck  v.  A  laborer  employed  in  digging  a  sew- 
Louisville  d  N.  R.  Co.  (1911)  144  Ky.  er  trench  through  made  ground,  which 
465,  139  S.  W.  739  (coal  sack  placed  was  shored  up  by  the  workmen  to  keep 
on  hand  car)  ;  B.  F.  Avery  d  Sons  v.  it  from  falling,  cannot  recover  for  in- 
Lung  (1908)  32  Ky.  L.  .Rep.  702,  106  juries  sustained  by  a  cave-in  and  the 
S.  W.  865  (heavy  board  left  leaning  falling  on  him  of  a  large  stone  pro- 
against  post)  ;  Archambault  v.  Archam-  jecting  from  the  side  of  the  trench,  due 
bault  (1903)  184  Mass.  274,  68  K.  E.  to  the  failure  to  drive  piling  down  to 
199  (stone  being  cut  in  defendant's  the  bottom  of  the  trench,  because  of 
stone  yard  tilted  by  means  of  chips  the  stone,  which  might  have  been  re- 
placed under  it).  moved,    where    he    continued    to    work 

(o)  Heavy  objects  carelessly  piled. —  with  knowledge   of  the  facts.     Golden 
M.  &  S.  Vol.  III.— 201. 
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V.  Sieghardt  (1898)  33  App.  Div.  161, 
53  N.  Y.  Supp.  460. 

(r)  Careless  methods  of  doing  work 
which  requires  the  use  of  explosives. — 
Allard  v.  Hildreth  (1899)  173  Mass. 
26,  52  N.  E.  1061  (unexploded  charge 
left  when  laborer  went  back  to  work)  ; 
Dickson  v.  Newhouse  (1905)  34  Colo. 
228,  82  Pac.  537  (water  permitted  to 
accumulate  so  that  unexploded  charges 
<;ould  not  be  found)  ;  United  Statu 
Cement  Co.  v.  Koch  (1908)  42  Ind. 
App.  251,  85  N.  E.  490  (coal  dust  al- 
lowed to  accumulate)  ;  Crane  v.  Chi- 
cago, R.  I.  d  P.  B.  Go.  (1904)  124 
Iowa,  81,  99  N.  W.  169  (chemical 
fuses  packed  loosely  in  box  and  car- 
ried   on    engine)  ;     Beed    v.    Syracuse 

(1909)    83   Neb.    718,    120   N.   W.    180 

(gasolene  allowed  to  accumulate  in 
pumping  pit  of  waterworks)  ;  Hutchin- 
son V.  Charles  F.  Parker  &  Co.  (1899) 
39  App.  Div.  133,  57  N.  Y.  Supp.  168, 
affirmed  in  (1901)  169  N.  Y.  579,  61 
N.  E.  1130  (similar  facts);  Wiskie  v. 
Montello  Granite  Co.  (1901)  111  Wis. 
443,  87  Am.  St.  Rep.  885,  87  N.  W. 
461  (improper  mode  of  prepairing 
blast). 

An  experienced  blaster  assumes  the 
risk  of  premature  explosions  from  the 
use  of  steel  gauge  tools  in  loading  the 
blasts,  which  are  likely  to  cause  sparks 
by  friction  with  rock.  Brotzki  v.  Wis- 
consin Granite  Go.  (1910)  142  Wis. 
380,  27  L.R.A.(N.S.)  982,  125  N.  W. 
916. 

(s)  Custom  of  certain  employees  to 
leave  their  work  temporarily  to  substi- 
tutes.— Louisville  &  if.  B.  Co.  v.  Kelly 

(1894)  11  C.  C.  A.  260,  24  U.  S.  App. 
103,  63  Fed.  407  (brakeman  knowing 
of  a  pervailing  custom  of  engineers  to 
leave  the  firemen  in  charge  of  their  en- 
gines when  switching  or  similar  work 
is  to  be  done,  held  entitled  to  recover 
from  the  company  for  injury  by  a  fire- 
man's incompetent  management,  only 
when  his  fitness  was  below  what  ought 
to  be  required  of  firemen,  and  when  his 
unfitness  was  known,  or  should  reason- 
ably have  been  known,  to  the  repre- 
sentative of  the  company ) . 

(t)  System  exposing  servant  to  in- 
jury from  falling  or  flying  objects. — 
Planters'  Oil  Go.  v.  Mansell  (1897) 
—   Tex.    Civ.   App.   — ,   43    S.   W.   913 

(servant  injured  by  a  bale  of  cotton 
thrown  from  an  upper  door)  ;  Wood  v. 
Beiges  (1896)  83  Md.  257,  34  Atl. 
872   (servant  injured  by  the  want  of  a 


guard  to  arrest  flying  pieces  of  iron 
around  a  place  where  iron  castings  were 
broken  by  the  fall  of  a  heavy  weight)  ; 
McAuliffe  V.  Gale  (1902)  180  Mass. 
361,  62  N.  E.  269  (chips  flying  from 
planer). 

(u)  Custom  of  leaving  hatches  open 
on  ships. — A  longshoreman  who  knows 
that  it  is  customary  to  leave  the 
hatches  of  ships  open  when  they  are 
coaling  takes  the  risk  of  being  injured 
by  that  open  condition.  The  Saratoga. 
(1898)  87  Fed.  349,  reversed  in  36 
C.  C.  A.  208,  94  Fed.  221,  but  not  on 
this   point. 

A  vessel  is  not  liable  for  injuries 
caused  to  a  seaman  by  falling  down  an 
open  hatchway,  where  the  danger  was 
obvious  and  apparent.  Campbell  v.. 
Trinidad     Shipping     £     Trading     Co. 

(1908)  165   Fed.  270. 

(v)  Insufficient  lighting. — Elmer  v. 
Mutual  S.  S.  Co.  (1911)  114  Minn. 
257,  130  N.  W.  1104;  Ann.  Cas.  1912 
B,  1062;  Welch  v.  Waterhury  Co. 
(1911)  128  N.  Y.  Supp.  974;  Lone 
Star    Brewing    Go.    v.    Solcher    (1910) 

—  Tex.  Civ.  App.  — ,  126  S.  W.  26; 
Producers'    Oil    Co.   v.    Barnes    (1910) 

—  Tex.  — ,    131   S.   W.   531,   affirming 

(1909)  —  Tex.  Civ.  App.  — ,  120  S. 
W.  1023. 

A  servant  assumes  the  risk  of  work- 
ing in  a  place  not  properly  lighted, 
where  he  continues  to  work  with  knowl- 
edge of  the  insufficient  light.  Cinei/n- 
nati,  N.  0.  &  T.  P.  R.  Co.  v  Skimner 
(1911)    143  Ky.  342,  136  S.  W.  644. 

(w)  Various  other  situations. — Jenco 
V.  Illinois  Steel  Co.  (1908)  233  111. 
301,  84  N.  E.  273  (explosion  of  dust 
in  blast  foundry)  ;  Rettig  v.  Swift  (t 
Go.  (1908)  143  111.  App.  324  (fumes 
of  ammonia  escaping  in  refrigerator 
plant)  ;  Meehan  v.  Holyoke  Street  B. 
Go.  (1904)  186  Mass.  511,  72  N.  E. 
61  (method  of  stringing  wire  cable)  ; 
James  v.  Granford  (1908)  123  App. 
Div.  558,  108  N.  Y.  Supp.  142  (using 
iron  swab  around  third  rail  of  electric 
road)  ;    Borsky    v.    National   Lead    Co. 

(1910)  139  App.  Div.  714,  124  N.  Y. 
Supp.  468  (no  signals  given  when  buck- 
et was  raised .  by  a  crane )  ;  Welch  v. 
Waterbury  Co.  (1911)  128  N.  Y.  Supp. 
974  (slippery  floor)  ;  Frangiose  v.  Hor- 
ton    (1904)    26  R.   I.  291,   58  Atl.  949 

(use  of  derrick  in  high  wind)  ;  Danuser 
v.  M.  Seller  d  Co.  (1901)  24  Wash. 
565,  64  Pac.  783  (elevator  moved  with- 
out  signals)  ;    Yess   v.    Chicago   Brass 
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1189.  [279]  Limits  of  the  doctrine.— (See  also  §§  1196-1201, 
post.) — It  is  obvious  that  the  appropriate  domain  of  the  doctrine,  as 
applied  in  cases  of  a  class  discussed  in  §  1188,  am,te,  may  often  be 
extremely  difficult  to  define  with  reference  to  the  area  of  facts  within 
which  the  principle  that  a  servant  does  not  assume  the  risk  of  any 
given  defect  of  which  he  has  no  knowledge,  actual  or  constructive, 
shall  be  treated  as  controlling.  The  cases  bearing  upon  the  question 
thus  indicated  are  not  harmonious. 

There  is  not,  and  can  scarsely  be,  any  dispute  as  to  the  correctness 
of  the  position  that  the  rule  laid  down  as  to  the  effect  of  the  servant's 
knowledge  of  the  methods  of  work  does  not  govern  the  case,  merely 
because  it  is  shown  that  the  master  or  his  representative  had  pre- 
viously been,  to  the  servant's  knowledge,  guilty  of  several  acts  of 
negligence  similar  to  that  which  caused  the  injury,  and  that  to  entail 
a  disability  to  recover  on  this  ground  the  acts  must,  at  all  events, 
have  been  repeated  so  often  and  under  such  circumstances  as  to 
establish  what  may  reasonably  be  described  as  a  customary  method 
of  doing  business,  and  the  servant  must  have  had  notice  of  such 
customary  method.* 


Go.  (1905)  124  Wis.  406,  102  N.  W. 
932    (slippery  floor). 

A  servant  handling  oil  of  vitriol  as- 
sumes the  risk  of  pouring  it  into  a  vat 
from  a  carboy  that  is  not  cased.  Bry- 
ant  \.  Gafney  itfg.  Go.  (1906)  75  S. 
C.  487,  56  S.  E.  9. 

2  See  Chicago  &  N.  W.  R.  Go.  v. 
Kane   (1897)   70  111.  App.  676. 

In  Gulf,  G.  d  8.  F.  R.  Co.  v.  Brent- 
ford (1891)  79  Tex.  619,  23  Am.  St. 
Rep.  377,  15  S.  W.  561  (vice  principal 
made  so  much  noise  that  workmen 
could  not  hear  the  signals  which  were 
necessary  for  the  safe  performance  of 
their  work  of  loading  iron),  the  court 
said:  "When  the  cause  of  the  injury  is 
the  direct  act  of  the  master,  or  his 
representative,  it  cannot  be  said  that 
the  servant's  remaining  in  the  employ- 
ment is  the  proximate  cause  of  the 
injury,  even  though  the  servant  may 
have  knovm  that  the  master  or  his  rep- 
resentative had  frequently  done  the 
same  or  similar  acts  which  imperiled  his 
safety;  for  the  act  which  in  such  case 
causes  the  injury  is  the  wrongful  act 
of  the  master  or  of  his  representative, 
the  result  of  the  exercise  of  the  will  of 
the  one  or  the  other,  and  hence  the 
proximate    cause    of    the    effect    from 


which  the  master  ought  not  to  be  per- 
mitted to  go  free  from  liability  on  the 
ground  that  the  servant  knew  he  had, 
before  the  happening  of  the  injury, 
done  acts  such  as  that  from  which 
the  injury  resulted,  but  still  remained 
in  his  service." 

In  Sherman  v.  Chicago,  il.  d  St.  P. 
R.  Go.  (1885)  34  Minn.  259,  25  N.  W. 
593,  where  an  instruction  inconsistent 
with  this  principle  was  held  to  have 
been  rightfully  refused  in  the  ease  of 
a  brakeman  injured  by  the  want  of 
blocking  in  one  of  the  frogs  in  a  par- 
ticular yard,  the  court  said:  "If  the 
defendant's  habit,  custom,  or  mode  of 
doing  business  at  that  yard  was  to  pro- 
tect the  frogs  by  blocks, — if  that  was 
the  rule  of  its  conduct, — Sherman  had  a 
right  to  assume,  where  he  had  not  no- 
tice to  the  contrary,  that  such  mode  or 
custom  had  been  followed  in  respect  to 
any  particular  frog.  He  had  a  right  to 
assume,  in  the  absence  of  such  notice, 
that  the  defendant  had  acted  according 
to  the  general  rule  adopted  by  it  for  its 
business,  although  he  may  have  known 
some  instances  in  which  it  had  not 
done  so. 

The  omission  at  that  yard  to  put  in 
the  blocks,  not  as  a  general  rule,  but  in 
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But  even  in  cases  where  such  a  customary  method  is  deducible 
from  the  evidence,  it  seems  necessary,  in  order  to  prevent  a  dangerous 
interference  with  the  operation  of  the  generic  principle  which  imposes 
upon  the  master  the  duty  of  providing  and  maintaining  proper  in- 
strumentalities, to  hold  that  an  action  foimded  on  the  existence  of  a 
defect  which  constantly  remains  as  a  possible  source  of  injury  to 
certain  servants,  as  long  as  the  conditions  which  constitute  the  defect 
are  left  unremedied,  cannot  be  barred  by  showing  that  the  master  had 
habitually  failed  to  exercise  a  proper  supervision  over  the  class  of 
instrumentalities  to  which  the  one  in  question  belongs.  For  thia 
position  there  is  the  high  authority  of  the  Supreme  Court  of  the 
United  States,  which  has  emphatically  declared  that  "no  reason  can 
be  found  for,  and  no  authority  exists  supporting,  the  contention  that 
an  employee,  either  from  his  knowledge  of  the  employer's  methods 
of  business,  or  from  a  failure  to  use  ordinary  care  to  ascertain  such 
methods,  subjects  himself  to  the  risks  of  appliances  being  furnished 
which  contain  defects  that  might  have  been  discovered  by  reasonable 
inspection."  '    Similarly,  it  has  been  denied  that  a  servant's  assump- 


isolated  instances,  would  not  make  out 
a   ease   like   that   of   the   Hughes   Case 

[(1880)    27   Minn.   137,   6   N.   W.   553, 

(see  §  1188  note  1,  subd.  (j)  ante)], 
of   an   unsafe   and   careless   custom    or 

habit  of  doing  business,  known,  or 
which  by  the  use  of  his  senses  ought 
to  be  known,  to  an  employee;  in  which 
case  the  employee,  by  continuing  in 
the  employment  without  objection  on 
his  part,  or  promise  on  the  part  of  the 
master  to  change  it,  is  held  to  assume 
the  risk  incident  to  that  mode  of  do- 
ing the  business.  A  single  instance, 
or  any  number  of  instances,  not  amount- 
ing to  a  custom  or  mode  of  business, 
of  culpable  negligence  on  the  part  of 
the  master,  will  not  east  on  the  em- 
ployee the  risk  of  subsequent  or  other 
similar  acts  of  negligence." 

8  Texas    &    P.    R.    Co.    v.    Archihald 

(1898)  170  U.  S.  665,  42  L.  ed.  1188, 
18  Sup.  Ct.  Rep.  777.  The  court  said: 
"The  employee  .  .  .  has  the  right 
to  rest  on  the  assumption  that  applian- 
ces furnished  are  free  from  defects  dis- 
coverable by  proper  inspection,  and  is 
not  submitted  to  the  danger  of  using 
appliances  containing  such  defects,  be- 
cause of  his  knowledge  of  the  general 
methods  adopted  by  the  employer  in 
carrying  on  his  business,  or  because  by 
ordinary  care  he  might  have  known  of 


the  methods,  and  inferred  therefrom 
that  danger  of  unsafe  appliances  might 
arise.  The  employee  is  not  compelled 
to  pass  judgment  on  the  employer's 
methods  of  business,  or  to  conclude  as 
to  their  adequacy.  He  has  a  right  to 
assume  that  the  employer  will  use 
reasonable  care  to  make  the  appliances 
safe,  and  to  deal  with  those  furnished 
relying  on  this  fact,  subject,  of  course, 
to  the  exception  which  we  have  already 
stated,  by  which,  where  an  appliance  is 
furnished  an  employee,  in  which  there 
exists  a  defect  known  to  him  or  plain- 
ly observable  by  him,  he  cannot  recover 
for  an  injury  caused  by  such  defective 
appliance,  if,  with  the  knowledge  above 
stated,  he  negligently  continues  to  use 
it.  In  assuming  the  risks  of  the  par- 
ticular service  in  which  he  engages,  the 
employee  may  legally  assume  that  the 
employer,  by  whatever  rule  he  elects  to 
conduct  his  business,  will  fulfil  his  le- 
gal conduct  by  making  reasonable  efforts 
to  furnish  appliances  reasonably  safe 
for  the  purposes  for  which  they  are 
intended;  and  whilst  this  does  not  jus- 
tify an  employee  in  using  an  appliance 
which  he  knows  to  be  defective,  or  re- 
lieve him  from  observing  patent  defects 
therein,  it  obviously  does  not  compel 
him  to  know  or  investigate  the  employ- 
er's modes  of  business,  under  the  pen- 
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tion  of  the  risk  of  a  latent  defect  is  a  necessary  inference  from  the 
fact  that  he  knew  that  the  defective  appliance  had  not  been  inspected.* 
On  the  other  hand,  the  supreme  court  of  E"ew  Hampshire  has  not 
shrunk  from  facing  the  consequences  of  the  opposite  view,  and  has 
recently  denied  recovery  on  the  specific  ground  that  the  servant  must 
be  taken  to  have  assumed  the  risk  of  a  certain  defect,  for  the  reason 
that  he  Avas  familiar  with  the  employer's  system  of  inspection,  and 
understood  the  danger  arising  from  such  a  defect  as  that  which 
existed  as  a  result  of  the  failure  to  inspect  the  appliance  in  question 
with  sufficient  closeness.*     This  conclusion  was  arrived  at  without 

alty,   if  he   does   not   do   so,   of   taking  &    T.    B.    Co.    v.    Chambers    [1897]    17 

tlie'  risk  of  the  employer's  fault  in  fur-  Tex.   Civ.   App.   487,   43   S.   W.   1090)  ; 

nishing  him  unsafe  appliances.     .     .     .  and  that  the  fact  that  the  injured  serv- 

Indeed,  the  ultimate  result  of  the  argu-  ant  knew  that  a  railroad  company  had 

ment  of  the  plaintiff  in  error  is  to  en-  no  car  inspector  in  a  large  town  does 

tirely    absolve   the    employer   from   the  not    charge    him    with    an    assumption 

duty  of  endeavoring  to  supply  safe  ap-  of  the  risks  arising  from  the  want  of 

plianees,  since  it  subjects  an  employee  inspection    [Missouri,   K.   &   T.   R.    Co. 

to  all  risks   arising  from  unsafe   ones,  v.    Crowder    [1899]    —  Tex.    Civ.   App. 

if   the   business   be    carried   on   by   the  — ,   55   S.   W.   380). 

employer  without  reasonable  care,   and  Where   a   railroad   employee   was   in- 

the    employee    knew,    or    by    diligence  jured  by  reason   of  a  defect  in  a  car, 

could  have  known,  not  of  the  dangers  which  would  have  been  discovered  if  a 

incident    to    the    business,    but    of    the  proper    inspection   had   been   made,    an 

harm   possibly  to   result  from  the  em-  instruction   on   the   theory   of   assumed 

ployer's    neglectful    method."      It    was  risk,  which  excluded  his  recovery  if  he 

accordingly    deemed    to    be    proper    to  knew  that  the  car  had  been   inspected 

strike  out  the  italicised  words  from  a  in  the  same  manner  in  which  the  cars 

requested  instruction  to  the  effect  that  of  other  roads  were   inspected,  regard- 

if  the  jury  believed  "it  was  the  custom  less    of    whether    or    not    such    inspec- 

of    defendant    company   not    to    inspect  tion    was    sufficient,    was    properly    re- 

or    repair     [foreign]     cars    when    thus  fused.      Galveston,   H.  £   S.   A.   R.    Co. 

brought  over  to  be  loaded  and  returned,  v.   T^ass    (1900)    —  Tex.  Civ.  App.  — , 

and  the  plaintiff  knew  this  custom,  or  57   S.  W.   910. 

could  have  known  it  iy  the  exercise  of  4  Union  Stock-Yards  Co.  v.   Goodwin 

ordtraari/ core,  then  he  assumed  the  risk  (1898)     57    Neb.    138,    77    N.    W.    357 

of  being  injured  by  any  defect  in  said  (brakeman    here    was    not    under    any 

car."  duty    to    inspect    the    defective    brake 

In  Texas  it  has  been  held  proper  to  which   caused   his   injury ) .     The   court 

refuse  a  requested  instruction  that  the  distinguished  Arnold  v.  Delaware  <6  H. 

servant — a  car  repairer — took  the  posi-  Canal  Co.    (1890)    125  N.  Y.  15,  25  N. 

tion  subject  to  all  risks  pertaining  to  E.  1064,  on  the  ground  that  the  defect 

the  service,  and,  if  he  knew  of  the  cus-  (a  broken  drawhead)   was  obvious,  and 

torn  or  manner  in  which  entry  was  made  that    the    plaintiff's    business    was    to 

upon  the  repair  tracks,  he  assumed  all  handle   damaged   cars, 

risks   incident  to  that  custom.      Texas  5  Leazotte    v.    Boston    &    M.    R.    Co. 

<t   P.   R.    Co.   V.   Eberheart    (1897)    91  (1899)    70  N.  H.  5,  45  Atl.  1084    (de- 

Tex.  321,  43  S.  W.  510,  affirming  (1897)  fective   brake   rod   on   foreign   car;    de- 

Xex.  Civ.   App.  — ,   40   S.  W.   1060.  feet    was    not    easily    discoverable    by 

Compare  the  decisions  that  a  brakeman  servant,  who  knew  that  the  inspectors 

does  not  assume  the   risks  incident  to  only  examined  brakes   on   foreign   cars 

the  negligent   inspection   of  cars,   even  to  the  extent  of  seeing  that  the  chains 

though  he  may  know  that  such  is  the  were  attached  to  the  rods ) . 
manner    of   inspection.      [Missouri,   K. 
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any  consideration,  so  far  as  the  report  shows,  of  the  authorities  which 
look  in  the  opposite  direction.  The  present  writer  regards  the  case 
as  one  of  very  pernicious  tendency,  which  should  not  be  followed. 

There  is  some  authority  for  the  view  that  a  mere  knowledge  of  the 
existence  of  certain  dangerous  conditions  will  not  prevent  recovery, 
where  the  servant  had  no  reason  to  anticipate  that  he  would  ever  be 
brought  into  such  local  relations  with  them  as  to  be  exposed  to  the 
risk  of  injury;  *  or  where  the  occurrence  which  eventually  caused  the 
injury  was  one  which  was  so  unlikely  that  he  was  under  no  obliga- 
tion to  anticipate  it.'' 

The  only  logical  ground  on  which  these  decisions  seem  to  be  sus- 
tainable is  that  it  could  not  be  said,  as  a  matter  of  law,  that  the 
servant  possessed  that  full  comprehension  of  the  risk  which  must 
be  established  in  order  to  let  in  the  defense  that  it  was  assumed. 


6  A  miner  is  not  prevented  from  re- 
covering for  injuries  from  props  not 
properly  set  and  fastened,  and  knocked 
down  by  an  unruly  and  vicious  mule 
coming  in  contact  with  them,  by  con- 
tinuing to  work  in  the  place,  with 
knowledge  of  the  character  of  the  mule, 
without  objection  or  complaint,  where 
he  had  no  charge  or  care  of  the  mule. 
Western  Goal  &  Min.  Go.  v.  Ingraham 
(1895)  17  C.  C.  A.  71,  36  U.  S.  App. 
1,  70  Fed.  Rep.  219.  The  court  said: 
"It  would  require  a  great  stretch  of 
the  rule  [as  to  assumption  of  known 
risks]  ...  to  say  the  plaintiff 
should  have  anticipated  that  this  mule 
might  at  some  time  be  brought  to  the 
room  in  the  mine  where  the  plaintiff 
was  at  work,  and  that  while  there  the 
mule  would  come  in  contact  with  the 
timbers  which  supported  the  roof  of 
the  mine,  and  knock  them  down  be- 
cause they  were  insecurely  set,  and 
that  as  a  result  of  all  this  the  roof 
would  fall  and  he  might  be  injured, 
and  that,  anticipating  all  this,  he  ought 
to  have  quit  the  defendant's  service. 
The  case  does  not  call  for  any  dis- 
cussion of  what  is  a  primary,  proxi- 
mate, or  remote  cause.  Here  all  the 
causes  of  the  accident,  whether  remote 
or  proximate,  were  the  result  of  the 
defendant's  negligence,  which  the  plain- 
tiff was  not  required  to  anticipate." 

It  has  been  held  by  the  Texas  court 
of  appeals  that  a  section  hand  who, 
after  learning  of  a  defect  in  the  brake 
of  a  hand  car,  has  himself  changed  to 
another,  does  not,  as  matter  of  law,  as- 


sume the  risk  of  injury  upon  the  latter 
car  from  being  run  into  by  the  former 
because  of  such  defect.  International 
£  a.  N.  R.  Go.  V.  Williams  (1896)  — 
Tex.  Civ.  App.  — ,  34  S.  W.  161.  This 
appears  to  be  rather  a  dubious  applica- 
tion of  the  principle  of  the  case  last 
cited,  if  we  suppose  that  the  servant 
knew  that  the  hand  car  still  remained  in 
use.  The  decision  seems  to  be  incon- 
sistent with  another  rendered  by  the 
same  court  in  the  same  year, — Texas 
£  P.  R.  Go.  V.  Johnson  (1896)  —  Tex. 
Civ.  App.  — ,  34  S.  W.  186,  where  it 
was  held  error  to  instruct  a  jury  that 
a  freight  conductor  who  continued  in 
the  service  of  the  company  after  learn- 
ing of  the  incompetency  of  an  extra 
freight  conductor  did  not  assume  the 
risk  of  colliding  with  a  train  in  charge 
of  the  latter  following  his  own,  pro- 
vided he  did  not  know,  actually  or  con- 
structively, that  such  extra  conductor 
was  in  charge  of  such  train.  The  judg- 
ment was  reversed  in  (1896)  89  Tex. 
519,  35  S.  W.  1042.  But  the  ground 
assigned  for  the  reversal  was  merely 
that  there  was  no  evidence  to  show 
that  the  servant  was  aware  of  the  in- 
competency, and  that  for  this  reason 
the  error  of  the  trial  judge,  if  there  was 
any,  was  immaterial. 

''Though  a  trackman  knows  that  a 
track  is  so  rough  as  to  cause  a  swaying 
of  the  cars,  he  is  not  bound  to  antici- 
pate the  contingency  of  being  struck  by 
a  piece  of  coal  which  drops  from  an 
overloaded  tender.  Groll  v.  Atchison, 
T.  &  8.  F.  R.  Go.   (1896)   57  Kan.  548, 
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1190.  [279a]  Assumption  of  risk  not  predicable  from  knowledge  of 
the  conditions  alone.— (Compare  §  1148,  ante,  and  §§  1208-1211, 
1233,  1234,  1289,  post.) — To  bring  a  case  within  the  scope  of  the 
doctrine  now  under  discussion,  it  must  be  shown  that  the  servant 
possessed  a  sufficiently  exact  appreciation  of  the  nature  and  extent  of 
the  danger  in  question  to  enable  him  to  estimate  the  possibilities  of 
Ms  environment  in  so  far  as  they  affected  his  bodily  safety.  The  ab- 
sence of  that  appreciation  is  logically  incompatible  with  the  hypothe- 
sis that,  in  undertaking  or  continuing  in  the  employment,  he  exer- 
cised that  intelligent  and  deliberate  consent  which  is  one  of  the  essen- 
tial elements  involved  in  the  conception  of  an  assumption  of  a  risk.^ 

The  first  step  in  the  process  of  establishing  this  appreciation  is  to 
show  that  the  servant  was  chargeable  with  a  knowledge  of  the  material 
conditions  which  were  the  immediate  cause  of  his  injury.  Mani- 
festly, he  cannot  be  held  to  have  assumed  a  risk  where  he  was  ignorant 
of  the  facts  on  which  a  proper  appreciation  of  the  risk  depended.^ 


46  Pac.  972,  reversing  (1896)  3  Kan. 
App.  242,  45  Pac.  112. 

1  "When  we  say  that  a  man  appre- 
ciates a  danger,  we  mean  that  he  forms 
-a  judgment  as  to  the  future,  and  that 
his  judgment  is  right."  McKee  v. 
Tourtellotfe  (1896)  167  Mass.  69,  48 
L.R.A.  542,  44  N.  E.  1071. 

"One  does  not  voluntarily  assume  a 
risk,  within  the  meaning  of  the  rule 
that  debars  a  recovery,  when  he  merely 
knows  there  is  some  danger,  without 
■appreciating  the  danger.  Nor  does  he, 
on  the  other  hand,  necessarily  fail  to 
appreciate  the  danger  because  he  hopes, 
and  even  expects,  to  encounter  it  with- 
out injury.  If  he  comprehends  the  na- 
ture and  degree  of  the  danger,  and 
voluntarily  takes  his  chance,  he  must 
rabide  the  consequences,  whether  he  is 
fortunate  or  unfortunate  in  the  result 
of  his  venture."  Mundle  v.  Hill  Mfg. 
Co.   (1894)    86  Me.  405,  30  Atl.  16. 

z  Breen  v.  Field  (1892)  157  Mass. 
277,  31  N.  E.  1075  (trench  had  recently 
become  unsafe  owing  to  a  washout)  ; 
Texas  d  P.  R.  Go.  v.  Crow  (1893)  3 
Tex.  Civ.  App.  266,  22  S.  W.  928  (spout 
of  railway  tank  out  of  repair;  nature 
of  servant's  work  rendered  it  doubtful 
whether  he  should  have  known  of  it) . 

A  railroad  brakeman  does  not,  by 
failure  to  object  to  the  substitution  of 
-the  fireman  for  the  engineer,  assume  ad- 
ditional hazards  on  account  of  such  sub- 
stitution, where  there  is  no  evidence  to 


show  that  the  plaintiflF  had  reason  to  be- 
lieve the  fireman  to  be  incompetent. 
'Niolwlaus  V.  Chicago,  R.  I.  &  P.  R.  Co. 
(1894)   90  Iowa,  85,  57  N.  W.  694. 

An  employee  who  does  not  know  of 
the  existence  of  a  trap  door  in  the  floor 
of  a  building  in  which  she  works  does 
not  assume  the  risk  from  the  door  being 
left  open  without  notice  or  warning  to 
her.  Hogarth  v.  Pocasset  Mfg.  Co. 
(1897)   167  Mass.  225,  45  N.  E.  629. 

Where  a  telegraph  pole  on  which  an 
employee  was  engaged  fell  from  a  cause 
which  could  not  have  been  reasonably 
anticipated  by  the  plaintiff,  a  conten- 
tion that  the  rule  as  to  the  employer's 
furnishing  a  safe  place  was  inapplica- 
ble, because,  the  line  being  decayed,  the 
employee  was  engaged  in  a  known  dan- 
gerous work,  cannot  prevail.  Riker  v. 
New  York,  0.  £  W.  R.  Co.  (1901)  64 
App.  Div.  357,  72  N.  Y.  Supp.  168. 

A  locomotive  engineer  does  not  as- 
sume the  risk  of  the  fall  of  a  sufficient 
amount  of  shale  from  an  overhanging 
bluff  to  derail  the  train,  because  he 
knows  that  small  qxiantities  not  suf- 
ficient to  endanger  the  train  sometimes 
fall  on  the  track;  and  he  has  the  right 
to  assume  that  the  company  performs 
its  duty  with  reference  to  inspecting 
the  bluff,  in  the  absence  of  knowledge 
to  the  contrary.  True  v.  Lehigh  Valley 
R.  Co.  (1897)  22  App.  Div.  588,  48  N. 
Y.  Supp.  86. 

In    Windover   v.    Troy    City    B.    Co. 
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If  the  conditions  are  such  as  to  show  more  than  one  distinct  breach 
of  duty  on  the  master's  part,  and  consequently  the  existence  of  more 
than  one  prima  facie  cause  of  action,  bis  knowledge  of  each  and  all 
the  abnormal  conditions  must  be  established  in  order  to  bar  the  serv- 
ant's claim.  A  servant  does  not,  because  he  knows  of  one  defect,  take 
the  risk  of  another  of  which  he  has  no  knowledge,  and  if  both  concur 
in  producing  his  injury,  he  is  entitled  to  recover  if  the  accident  would 
not  have  happened  but  for  the  unknown  defect.* 


(1896)  4  App.  Div.  202,  38  N.  Y.  Supp. 
591,  where  a  motorman  did  not  know 
that  the  reversal  of  the  motor  and  the 
application  of  the  brakes  were  insuf- 
ficient to  prevent  an  electric  car  from 
running  away,  it  was  held  error  to  re- 
ject evidence  showing  that  a  "sandman" 
was  not  supplied,  and  that  the  motor- 
man  was  not  aware  of  the  risk  arising 
from  this  circumstance. 

8  Packer  v.  Thomson-Houston  Elec- 
tric Co.  (1900)  175  Mass.  496,  56  N. 
E.  704;  Missouri  P.  B.  Co.  v.  Somers 
(1890)  78  Tex.  439,  14  S.  W.  779 
(arguendo)  ;  Thompson  v.  Missouri  P. 
R.  Co.  (1897)  51  Neb.  527,  71  N.  W.  61 
(known  danger  of  attaching  ordinary 
car  to  one  with  Miller  coupling  in- 
creased by  projecting  bolt  not  known  to 
servant)  ;  Coughlan  v.  Cambridge 
(1896)  166  Mass.  268,  44  N.  E.  218 
(workman  employed  on  a  railroad  track 
which  is,  to  his  knowledge,  in  a  rough 
condition,  does  not  assume  the  risk 
caused  by  running  the  train  at  an  un- 
reasonable speed)  ;  Lawhorn  v.  Milieu 
&  8.  R.  Co.  (1895)  97  Ga.  742,  25  S. 
E.  492  (similar  decision  as  to  brake- 
man);  W.  C.  De  Pauw  Co.  v.  Stubble- 
field  (1892)  132  Ind.  182,  31  N.  E.  796 
(heavy  truck  which  servant  was  wheel- 
ing broke  through  the  cover  of  a  pit; 
servant  knew  of  the  pit;  he  did  not 
know  of  the  weakness  of  the  cover)  ; 
Moran  v.  Harris  (1884)  63  Iowa,  390, 
19  N.  W.  278  (assumption  of  the  risk 
of  defects  in  machinery  does  not  neces- 
sarily imply  an  assumption  of  the  risk 
of  carelessness  in  its  operation); 
Morgan  v.  J.  W.  Robinson  Co.  (1910) 
157  Gal.  348,  107  Pae.  695  (known 
dangers  of  doing  work  in  elevator  shaft 
concurring  with  negligent  handling  of 
elevator)  ;  Seaboard  Air-Line  R.  Co.  v. 
Witt  (1908)  4  Ga.  App.  149,  60  S.  E. 
1012  (recovery  for  death  of  section 
hand  not  barred  because  known  defects 
in   track  concurred  with  unknown   de- 


tects in  hand  car)  ;  Short  v.  Ft.  Dodge 
Light  d  P.  Co.  (1910)  149  Iowa, 
303,  128  N.  W.  366  (servant  handling 
wires  known  to  him  to  be  charged  with 
a  current  of  electricity  not  dangerous 
does  not  assume  the  risk  of  their  being 
overcharged)  ;  Texas  <E  'N.  0.  R.  Go.  v. 
Kelly  (1904)  98  Tex.  123,  80  S.  W.  79 
(servant  knew  hand  car  had  no  brake, 
but  did  not  know  of  an  obstruction  on 
the  track)  ;  Poindexter  v.  Kirby  Lum- 
ber Co.  (1908)  101  Tex.  42,  107  S.  W. 
42  (defective  condition  of  belt  known, 
but  not  that  of  pulley)  ;  Texas  C.  R.  Go. 
V.  Bender  (1903)  32  Tex.  Civ.  App.  568, 
75  S.  W.  561  (section  foreman  assumes 
risk  of  known  defect  in  hand  car,  but 
not  of  failure  of  trainmen  to  blow 
whistle,  which  concurred  with  the  de- 
fects to  cause  injury)  ;  International  <C- 
G.  W.  R.  Go.  V.  Moynahim  (1903)  33 
Tex.  Civ.  App.  302,  76  S.  W.  803 
(known  danger  of  defective  headlight 
concurred  with  unknown  danger  of 
misplaced  switch)  ;  Gulf,  C.  <£  8. 
F.  R.  Go.  V.  Cooper  (1903)  33 
Tex.  Civ.  App.  319,  77  S.  W.  263 
(known  danger  of  defective  drawhead 
concurring  with  negligent  handling  of 
car)  ;  El  Paso  Northeastern  R.  Go.  v. 
Ryan  (1904)  36  Tex.  Civ.  App.  190, 
81  S.  W.  563  (servant  did  not  know  of 
defects  in  a  ladder  other  than  that  the 
bottom  rung  was  gone)  ;  International 
&  O.  N.  R.  Co.  V  Elder  ( 1907 )  44  Tex. 
Civ.  App.  605,  99  8.  W.  856  (known 
danger  of  defective  track  concurred 
with  unknown  danger  of  defective 
coupling)  ;  Texas  d  N.  0.  R.  Go. 
v.  Powell  (1908)  51  Tex.  Civ.  App. 
409,  112  S.  W.  697  (known  defects 
in  couplings  concurred  with  reck- 
less handling  of  cars)  ;  Missouri,  K.  & 
T.  R.  Co.  V.  Gearheart  (1904)  —  Tex. 
Civ.  App.  — ,  81  S.  W.  325  (known 
danger  of  defective  coupling  concurring 
with  negligent  moving  of  cars)  ;  Galves- 
ton, H.  &  a.  A.  R.   Co.  V.  Fitzpatrich 
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The  second  step  in  the  demonstrative  process  is  to  establish  the 
servant's  appreciation  of  the  danger  produced  by  the  abnormal  condi- 

(1904)  —  Tex.  Civ.  App.  — ,  83  S.  W.  evidence  that  the  servant  had  knowl- 
406  (known  danger  of  defective  head-  edge  of  the  latter  defect.  Great  North- 
light  concurring  with  negligence  of  in-  em  R.  Co.  v.  Easischke  (1900)  43  C.  C. 
competent  flagman);  Galveston,  H.  &  A.  626,  104  Fed.  440.  Knowledge  of  a 
/S.  A.  R.  Go.  V.  Fitzpatrick  (1906)  —  railway  employee  run  over  by  cars 
Tex.  Civ.  App.  — ,  91  S.  W.  355  (en-  switched  in  upon  a  side  track  where  he 
gineer  knew  that  the  headlight  was  de-  was  painting  cars,  that  such  switching 
feetive,  but  did  not  know  of  a  washout  would  probably  be  done,  will  not  pre- 
on  the  road )  ;  Williams  v.  Ballard  elude  recovery  for  injuries  inflicted,  un- 
Lum-ier  Co.  (]906)  41  Wash.  338,  83  less  he  also  knew  that  adequate  warn- 
Pac.  323  (planer  man  knew  that  cogs  ing  of  their  approach  would  not  be 
were  unguarded,  but  did  not  know  that  given.  International  &  G.  N.  R.  Co. 
the  cogs  might  start  automatically).  v.  Einzie  (1891)   82  Tex.  623,  18  S.  W. 

That    an    air    brake   hose    frequently  681. 

bursts,  even  that  which  has  been  tested  A  railroad  brakeman's  knowledge  of 

by  the  most  approved  methods,  and  that  a  custom  to  load  cars  with  machinery 

it  is  the  custom  to  carry  in  the  caboose  without   providing    footboards    to    pass 

of  each  train  a  supply  for  the  use  of  over  them  does  not  charge  him  witli  an 

trainmen  in  case  of  necessity,  and  that  assumption  of  the  risk  therefrom,  where 

these  facts  were  known  to  the  plaintiff,  it  is  not  usual  to  place  such  cars  in  a 

an  experienced  brakeman,  will  not  make  position  in  the  train    where    brakemen 

him  assume  the  risk  of  the  breaking  of  are  required  to  pass  over  them.     Hosic 

the  hose,  where  its  condition  could  have  v.  Chicago,  R,  I.  &  P.  R.  Co.   (1888)   75 

been  discovered  had  the  company  test-  Iowa,   683,  9  Am.   St.  Rep.  518,  37  ISt. 

ed  it  properly.     Smith  v.  New  York,  C.  W.  963. 

A   8t.   L.  R.   Co.    (1903)    86  App.  Div.  A  section  hand  familiar  with  the  fact 

188,  83  N.  Y.  Supp     259,    affirmed    in  that   trains   are   habitually   run   at   an 

(1904)    178  N.  Y.  635,  71  N.  E.  1139.  unlawful   speed   at   a   certain   place   as- 

A  servant  does  not  necessarily  show  sumes  the  risks  resulting  from  that  rate 

knowledge  of  a   dangerous   defect  in   a  of  speed;   but  he  does  not  assume  the 

machine  because  she  makes  a  complaint  risk  due  to  the  failure  of  the  engineer 

of    another    defect    which    causes    it   to  to   give   him   a   signal    which     peculiar 

do    poor    work.     Greenan    v.    Eggeling  circumstances  may  require.     Schulz  v. 

(1906)   30  Pa.  Super.  Ct.  253.  Chicago,  M.  £  St.  P.  R.  Go.   (1894)    57 

Mere  notice  to  a  lineman  that  a  cer-  Minn.  271,  59  N.  W.  192.     There  it  was 

tain  pole  was  bad,  and  to  look  out  for  held  to  be  error  to  take  the  case  from 

the    wires,    is    not   sufficient   to    charge  the  jury,  where  there  was  another  train 

him  with  notice  as  matter  of  law  that  approaching    on    a    parallel    track,    the 

the   insulation   of    the    wires    was    de-  noise  of  which  might  have  prevented  the 

feetive.       Miner    v.     Franklin     County  injured   servant   from   hearing   the   ap- 

Teleph.    Co.     (1910)     83    Vt.    311,    26  proach  of  that  which  struck  him,  and 

L.R.A.    (N.S.)    1195,  75  Atl.  653.  it  was  therefore  an  open  question  whetli- 

A  workman  assisting  in  raising  a  er  the  persons  operating  the  latter 
bridge  span  by  means  of  loops  of  track  train,  if  they  had  been  using  due  care, 
steel  assumes  the  risk  of  one  of  them  would  not  have  discovered  that  the  de- 
breaking  by  reason  of  its  insufficient  ceased  was  unaware  of  its  approach, 
strength,  where  he  has  already  seen  two  An  injury  received  by  a  section  hand 
of  them  break,  but  does  not  assume  the  in  helping  a  fellow  workman  to  lift  a 
risk  of  its  breaking  by  reason  of  a  car  off  the  track  when  a  train  suddenly 
specific  defect  in  its  material.  Mexican  appeared  around  a  curve  a  short  dis- 
C.  R.  Co.  V.  Murray  (1900)  42  C.  C.  tance  away  is  not  due  to  an  assumed 
A.  334,  102  Fed.  264.  risk,    where    the    accident    occurred    by 

The  defense  of  assumption  of  risks  is  reason  of  the  fact  that  the  colaborer  be- 
not  a  bar  to  an  action  for  injuries  came  frightened  and  let  go  his  hold, 
caused  partly  by  the  imperfect  action  of  That  he  should  thus  take  fright  was  not 
the  slide  of  a  coal  chute,  and  partly  by  an  event  which  the  injured  servant  was 
a  defect  in  the  apron,  where  there  Is  no  bound  to  anticipate.    International  &  G. 
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tions  in  question.     That  this  is  the  alternative  and  crucial  element 
upon  which  the  defense  depends  is  sufficiently  apparent  from  the 


N.  R.  Go.  V.  Newlm-n  (1900)  —  Tex. 
Civ.  App.  — ,  58  S.  W.  542,  judgment 
affirmed  (1901)  94  Tex.  310,  60  S.  W. 
429  (only  questions  of  practice  dis- 
cussed). It  is  a  question  for  the  jury 
whether  a  bralceman,  killed  while  the 
train  was  passing  under  a  bridge,  re- 
lied upon  the  bridge  guard  to  warn  him, 
and  therefore  did  not  assume  the  risk 
as  an  incident  of  his  employment,  where 
the  jury  might  find  from  the  evidence 
that  he  mounted  the  car  before  reach- 
ing the  bridge  guard,  and,  receiving  no 
warning  from  it,  did  not  change  his 
position  prior  to  the  accident.  Hardy 
V.  Boston  &  M.  B.  Co.  (1896)  68  N.  H. 
.523,  41  Atl.  179.  The  court  pointed  out 
that  the  risk  assumed  by  the  servant 
was  not  that  of  passing  under  the 
bridge  without  any  means  for  remind- 
ing him  of  its  proximity,  but  that  of 
passing  under  the  bridge  protected  by 
a.  guard  such  as  he  knew  the  one  in 
question  to  be. 

A  railroad  brakeman  does  not  assume 
the  risk  of  coming  in  contact  with  an 
■overhead  bridge  while  his  back  is 
turned  toward  it,  in  applying  the 
brakes  in  discharge  of  his  duty  in  an 
effort  to  stop  the  train,  where  the  train 
would  stop  before  it  reached  the  bridge 
if  the  brakes  were  in  good  order,  and 
he  is  ignorant  of  their  inefficiency. 
Beard  v.  Chesapeake  &  0.  R.  Co.  (1893) 
90  Va.  351,  18  S.  E.  559. 

The  fact  that  a  lineman  knew  that  a 
pole  which  he  was  about  to  use  did  not 
helong  to  the  telephone  company  by 
which  he  was  employed  did  not  relieve 
-the  company  from  liability  for  defects 
in  such  pole,  where  the  lineman  was  not 
•chargeable  with  notice  of  an  arrange- 
ment by  which  his  employer  did  not 
have  the  right  to  inspect  or  repair  the 
poles.  McGuire  v.  Bell  Teleph.  Co. 
(1901)  167  N.  Y.  208,  52  L.E.A.  437, 
60  N.  E.  433,  affirming  (1900)  53  App. 
Div.  650,  66  N.  Y.  Supp.  1137. 

Although  a  servant  may  understand 
and  assume  the  danger  of  a  collapse  of 
the  sides  of  a  trench,  owing  to  the 
weakness  of  underlying  strata,  he  does 
not  assume  the  danger  of  such  collapse 
at  a  particular  place  where  there  are 
deposits  of  quicksand  the  existence  of 
which  he  has  no  opportunity  to  ascer- 


tain. Banks  v.  Effingham  (1895)  63 
111.  App.  223. 

A  servant  who  is  unable  to  recover, 
because  of  his  knowledge  of  the 
animal's  disposition,  for  injuries  caused 
by  a  vicious  horse,  may  recover  on  the 
theory  that  a  proper  harness  to  drive 
such  a  horse  was  not  supplied,  and  that 
he  did  not  know  that  the  harness  actu- 
ally supplied  was  unsafe  and  unsuit- 
able. Cooper  v.  Portner  Brewing  Co. 
(1900)   112  Ga.  894,  38  S.  E.  91. 

An  employee  killed  while  at  work  in 
a  shaft,  by  the  fall  of  a  car  from  above, 
was  not  chargeable  with  knowledge  of 
the  danger,  although  he  may  have 
known  that  the  track  leading  to  the 
mouth  of  the  shaft  was  down  grade, 
that  the  car  was  not  locked  when  not 
in  use,  and  that  the  stop  block  at  the 
end  of  the  track  was  insufficient,  when 
it  is  not  shown  that  he  knew  that  chil- 
dren frequently  rode  down  the  grade  on 
the  car,  which  was  the  cause  of  the  acci- 
dent. Knight  v.  Sadtler  Lead  &  Zinc 
Go.   (1898)   75  Mo.  App.  541. 

Where  an  employee's  eye  was  injured 
by  a  twig  projecting  from  dihris  load- 
ed on  a  truck  in  a  dark  hall  through 
which  he  had  to  pass  in  going  from  his 
work,  and  such  employee  knew  that 
trucks  were  placed  in  the  hall,  but  did 
not  know  that  they  were  loaded  with 
d4hris  every  evening,  and  never  had 
seen  them  at  the  place  of  the  accident, 
and  employees  were  forbidden  to  bring 
matches  into  the  building,  or  to  leave 
before  dismissal  bell  rang,  before  which 
the  lights  in  the  hall  were  usually 
turned  out,  the  evidence  was  not  suf- 
ficient to  show  an  assumption  of  risk  by 
the  servant,  as  a  matter  of  law.  Dor- 
ney  v.  O'Neill  (1901)  60  App.  Div.  19, 
69  N.  Y.  Supp.  729. 

In  Freeman  v.  Glens  Falls  Paper  Mill 
Co.  (1891)  61  Hun,  125,  15  N.  Y.  Supp. 
657,  it  was  held  that  a  servant  who 
went  on  working  with  knowledge  that 
there  were  no  automatic  doors  to  an 
elevator  in  the  building  did  not,  as  a 
matter  of  law,  assume  the  risk  of  bar- 
rels being  left,  without  his  knowledge, 
on  the  upper  floor  in  such  a  position 
that  they  were  liable  to  be  loosened  and 
precipitated  down  the  elevator  shaft. 
The  case  was  sent  back  for  trial,  and 
on  the  second  appeal — (1893)    70  Hub, 
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terminology  by  which  it  is  described.*     In  the  subjoined  note  are 
■cited  a  large  number  of  cases  in  which  the  courts  have  applied  or 


.530,  53  N.  Y.  Supp.  786  (1894)  142  N. 
Y.  639,  37  N.  E.  567)— judgment  was 
■entered  for  the  defendant  on  the  ground 
simply  of  the  plaintiff's  kno-wledge  of 
the  want  of  doors.  The  ruling  on  the 
first  appeal  was  not  referred  to. 

In  Beardsley  v.  Minneapolis  Street  R. 
Co.  (1893)  54  Minn.  504,  56  N.  W.  176, 
where  a  car  "bucked"  and  threw  the 
driver  over  the  dashboard,  it  was  con- 
tended by  defendant's  counsel  that  the 
trial  judge  erred  in  refusing  to  charge 
that,  in  determining  the  question  of  de- 
fendant's negligence,  all  evidence  re- 
garding the  height  of  the  dashboard 
should  be  disregarded,  the  argument  be- 
ing that  the  driver  was  aware  of  its 
height.  But  the  court  said :  "The  vice 
in  the  instruction  asked  for  was  that  it 
left  out  of  account  the  defective  condi- 
tion of  the  car  which  caused  it  to  buck, 
or,  if  not,  assumed  that  the  deceased 
knew  of  that  condition,  and  of  the 
risks  incident  thereto.  The  dasher 
might  have  been  of  suflfieient  height  had 
the  car  not  bucked,  and  the  deceased 
might  have  assumed  any  risk  incident 
thereto,  with  the  car  otherwise  in  order, 
and  yet  not  have  assumed  a  risk  inci- 
dent to  that  in  conjunction  with  a  de- 
fect which  alone  rendered  the  height  of 
the  dashboard  unsafe  and  exceedingly 
dangerous.  It  was  not  claimed  that 
the  height  of  the  dashboard  of  itself 
caused  the  accident,  but  that  it  was 
caused  by  its  insufficiency,  coupled  with 
the  bucking  of  the  car." 

In  Rummell  v.  Dilworth  (1885)  111 
Pa  343,  2  Atl.  355,  363,  the  plaintiff 
had  to  close  a  gate  by  reaching  over 
cogwheels  in  rapid  motion.  The  court 
pointed  out  that  the  danger  to  be  ap- 
prehended did  not  depend  wholly  upon 
■the  patent  fact  that  the  cogwheels  had 
to  be  reached  over  under  these  circum- 
stances, but  upon  the  degree  of  exertion 
which  it  might  be  necessary  to  put  forth 
in  closing  the  gate;  and,  as  this  would 
vary  according  to  circumstances,  it  was 
only  by  actual  experiment  that  the  serv- 
ant could  ascertain  the  degree  of  peril 
which  he  assumed. 

4  "A  servant  knowing  the  facts  may 
be  utterly  ignorant  of  the  risks."  Byles, 
J.,  in  Clarke  v.  Holmes  (1862)  7 
Hurlst.  &  N.  937,  31  L.  J.  Exch.  N.  S. 
SS6,   8  Jur.  N.   S.  992,   10  Week.  Rep. 


405.     And  see  Roy  v.  Hodge   (1907)    74 
N.  H.  190,  66  Atl.  123. 

"A  servant  is  chargeable  with  notice 
of  what  is  apparent,  but  not  necessarily 
that  the  apparent  is  dangerous."  Penn- 
sylvama  Coal  Co.  v.  Kelly  (1894)  54 
111.  App.  626. 

"The  difference  is  between  going  into 
the  service,  or  continuing  in  it,  'know- 
ing that  the  instrumentalities  employed 
are  unsafe  and  dangerous,'  and  know- 
ing that  defects  exist,  but  not  that  they 
necessarily  render  the  employment  of  a 
perilous  character."  Galveston,  H.  &  8. 
A.  R.  Co.  V.  Lempe  (1883)  59  Tex.  19. 
"It  does  not  necessarily  follow  that 
knowledge  that  a  master  is  not  dis- 
charging his  duty  in  making  safe  the 
place  where  he  requires  his  employees 
to  work  will  defeat  a  recovery  by  an 
employee  injured  by  the  master's 
neglect  of  duty;  to  produce  this  result 
it  must  be  also  inferable  that  the  breach 
of  duty  augmented  the  dangers  of  the 
service.  An  employee  may  know  that 
the  employer  is  not  performing  his 
duty,  and  yet  not  know  that  the  perils 
of  his  service  are  augmented.  It  is  not, 
it  is  true,  necessary  that  the  fact  that 
the  perils  of  the  service  were  increased 
should  be  established  by  direct  evi- 
dence; it  is  sufficient  if  there  be  evi- 
dence from  which  that  fact  can  be 
reasonably  inferred."  Rogers  v.  Leyden 
(1890)   127  Ind,  50,  26  N.  E.  210. 

"The-  general  rule  undoubtedly  is  that 
a  person  cannot  be  said  to  take  a  risk 
unless  he  knows  not  only  the  condition 
of  things,  but  also  that  danger  exists  in 
such  condition."  Anderson  v.  Clark 
(1892)    155  Mass.  368,  29  N.  E.  589. 

A  defect  and  the  danger  from  it  are 
not  necessarilv  to  be  identified.  Errico 
V.  Washbitrn  "Williams  Co.  (1909)  170 
Fed.  852. 

Knowledge  of  defects  may  be  entirely 
consistent  with  nonappreciation  of  the 
danger.  Chenoweth  y.  Burr  (1910)  146 
111.  App.  443,  affirmed  in  (1909)  242 
111.  312,  89  N.  E.  1008. 

It  is  not  merely  the  physical  sur- 
roundings of  the  servant  that  must  be 
obvious  to  him  in  order  that  he  may  be 
held  to  have  assumed  the  risks  arising 
therefrom,  but  it  must  be  obvious  to 
him,  or  at  least  to  an  ordinarily  pru- 
dent servant  under   the  circumstances. 
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recognized  the  principle  that  the  servant's  knowledge  of  a  defect  ia 
a  bar  to  his  action  only  when. it  also  appears  that  he  understood  the 
risk  created  by  that  defect.*    Others  which  are  virtually  based  upon 

that  there  is  danger  to  him  in  such  a  Wilder  v.  Great  Western  Cereal  Co. 
situation.  Burns  v.  Delaware  &  A.  (1905)  130  Iowa,  263,  104  N.  W.  434; 
Telcg.  &  Teleph.  Co.  (1904)  70  N.  .J.  L.  Roenfranz  v.  Chicago,  R.  I.  d  P.  R.  Co., 
745,  67  L.R.A.  956,  59  Atl.  220,  592.  (1908)    140  Iowa,   33,   116  N.   W.  714; 

"The  doctrine  of  assumption  of  risli  Eerker  v.  Bettendorf  Metal  Wheel  Co, 
involves  a  sufficiently  exact  apprecia-  (1908)  140  Iowa,  209,  118  N.  W.  306; 
tion  of  the  nature  and  extent  of  the  O'Connell  v.  F.  Smith  &  Son  (1908) 
danger  to  enable  the  servant  to  estimate  141  Iowa,  1,  118  N.  W.  266;  McCreery; 
the  possibilities  of  his  surroundings,  so  v.  Union  Roofing  d  Mfg.  Co.  ( 1909 ) 
far  as  they  affect  his  safety"  Wiggins  143  Iowa,  303,  119  N.  W.  738;  Latman 
V.  E.  Z.  Waist  Co.  (1910)  83  Vt.  365.  v.  Douglas  (1910)  149  Iowa,  699,  127 
76  Atl.  36.  N.  W.  661;  Atchison,  T.  d  S.  F.  R.  'Go. 

5  Union  P.  R.  Go.  v.  Jarm  (1892)  3  v.  Bancord  (1903)  66  Kan.  81,  71  Pac. 
C.  C.  A,  433,  10  U.  S.  App.  439,  53  Fed.  253;  King  v.  King  (1909)  79  Kan. 
65;  Blumenthal  v.  Craig  (1897)  26  C.  584,  100  Pac.  503;  Every  v.  Rains 
C.  A.  427,  55  U.  S.  App  8,  81  Fed.  320;  (1911)  84  Kan.  560,  115  Pac.  114; 
Sauvageau  v.  River  Spinning  Co.  Keen  v.  Keystone  Crescent  Lumher  Co. 
(1904)  129  Fed.  961;  National  Steel  (1909)  —  Ky. —,  118  S.  W.  355;  Fo-rere 
Go.  V.  Eore  (1907)  83  C.  C.  A.  578,  v.  Sellers  (1887)  39  La.  Ann.  1011,  4 
155  Fed  62 ;  W.  G.  Morel  d  Co.  v.  Leh-  Am  St.  Rep.  256,  3  So.  363 ;  Myhan  v. 
man  (1908)  86  C.  C.  A.  512,  159  Fed.  Louisiana  Electric  Light  &  P.  Co. 
124;  American  Sheet  d  Tin  Plate  Co.  v.  (1889)  41  La.  Ann.  964,  7  L.R.A.  172, 
Urbanski  (1908)  89  C.  C.  A.  91,  162  Fed.  17  Am.  St.  Rep.  436,  6  So.  709;  Frye  v. 
91;  Standard  Distilling  d  Distribut-  Bath  Gas  d  Electric  Go.  (1900)  94  Me. 
ing  Go.  v.  Hill  (1908)  92  C.  C.  A.  83,  17,  46  Atl.  804;  Boiaen  v.  Worumbo 
166  Fed.  99;  Hitritz  v.  Brown  (1910)  Mfg.  Co.  (1908)  105  Me.  31,  72  Atl. 
180  Fed.  1019;  Atlantic  Coast  Line  R.  685;  Lynch  v.  Lynn  Box  Co.  (1909) 
Co.  V.  JAnstedt  (1910)  106  C.  C.  A.  200  Mass.  340,  86  N.  E.  659;  Barrett  w. 
238,  184  Fed.  36;  Tutwiler  Goal,  Coke  New  England  Teleph.  d  Teleg.  Co. 
d  I.  Go.  V.  Farrington  (1906)  144  Ala.  (1909)  201  Mass.  117,  87  N.  E.  565; 
157,  39  So.  898;  Davis  v.  St.  Louis,  I.  Jellow  v.  Fore  River  Ship  Bldg.  Go. 
M.  d  S.  R.  Go.  (1890)  53  Ark.  117,  7  (1909)  201  Mass.  464,  87  N.  E.  906; 
L.R.A.  283,  13  S.  W.  801;  Magee  v.  Donovan  v.  Chase-Shawmut  Go.  (1910) 
North  Pacific  Coast  R.  Co.  (1889)  78  205  Mass.  248,  91  N.  E.  305;  Boyle  v. 
Cal.  430,  12  Am.  St.  Rep.  69,  21  Pac.  Donovan  (1911)  208  Mass.  196,  94  N. 
114;  Rice  v.  Van  Why  (1910)  49  Colo.  E.  258;  Delbusso  v.  American  Cement 
7,  111  Pac  599;  Pitts  v.  Florida  C.  d  P.  Plaster  Go.  (1911)  165  Mich.  318,  130 
Go.  (1896)  98  Ga.  655,  27  8.  E.  189;  N.  W.  702;  Doyle  v.  St.  Paul,  M.  d  M. 
Illinois  Terminal  R.  Co.  v.  Thompson  R.  Go.  (1889)  42  Minn.  83,  43  N.  W. 
(1904)  210  111.  226,  71  N.  E.  328,  af-  787;  Sneda  v.  Libera  (1896)  65  Minn, 
firming  judgment  (1904)  112  111.  App.  337,  68  N.  W.  36;  Stiller  v.  Bohn  Mfg. 
463;  Libhy,  McNeill  &  Libby  v.  Cook  Co.  (1900)  80  Minn.  1,  82  N.  W.  981; 
(1906)  222  ni.  206,  78  N.  E.  599;  Mc-  Parsons  v.  Hammond  Packing  Co. 
Mann    v.    Illinois     Midland    Coal    Go.    (1902)  96  Mo.  App.  372,  70  S.  W.  519 : 

(1909)  149  111.  App.  427;  Bartholomew  Osterholm  v.  Boston  d  M.  Consol. 
V.  Illinois  Valley  R.  Co.  (1910)  154  111.  Copper  d  S.  Min.  Go.  (1910)  40  Mont. 
App.  512;   Avery  v.  Nordyke  d  M.  Co.    508,  107  Pac.  499;  Stewart  v.  Pittsburg 

(1904)  34  Ind.  App.  541,  70  N.  E.  888,  d  M.  Copper  Go.  (1910)  42  Mont.  200, 
appeal  dismissed  in  (1905)  164  Ind.  Ill  Pac.  723;  Fotheringill  v.  Washoe 
186,  73  N.  E.  119;  Holcomb  v.  Norman    Copper   Co.    (1911)    43  Mont.  485,   117 

(1910)  47  Ind.  App.  87,  91  N.  E.  625;  Pac.  86;  English  v.  Amidon'{im2)  72 
Perry-Matthews-Buskirk  Stone  Co.  v.  N.  H.  301,  56  Atl.  548;  Goodale  v.  York 
Bennett  (1910)  46  Ind.  App.  582,  93  N.  (1908)  74  N.  H.  454,  69  Atl.  525; 
E  238 ;  Stomne  v.  Eanford  Produce  Co.  Gooley  v.  Eastern  Wire-Bound  Box  Co. 
(1899)    108  Iowa,  137,  78  N.  W.  841;    (1910)     75    N.    H.   529,  77    Atl.   936; 
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the  same  conception  have  been  cited  in  discussing  the  circumstances 
Tmder  which  a  master  is  bound  to  instruct  a  servant.  See  §  1148, 
<inte. 

Burns  v.  Delaicare  £  A.  Teleg.  £  Teleph.    near  the  track)  :  Gulf,  C.  d  S  F  R   Co 

^-k  '.Q^fi,  l°on^-ii  H^*^'  ^^  ^■^■■^-  ''■  •^"'""^«  (1891)  80  Tex.  '73;  15  s! 
^06,  59  At     220,  592-  Rogers  v.  Roe  d    W.   556    (risk  of  working  with   insuffi- 

TTrjJ^.LL't^.-J-.i-    ^^^'    ^^  "^"*    """^^'-    °^    fellow    serrants    not 

^•?,  V'?-^-'   ''^^'  ^^  -'^"-  ^°®'  ^^"^  "•  assumed  unless   danger   of   doin^   so   is 

Oelluloid  Co.    (1903)   175  X.  Y.  401,  67  understood)  ;  Demars  t.  Glen  Mfo    Co 

^.  E.  609;  Hill  V.  Lal-e  Shore  &  M.  S.  (1892)    67  N.  H.  404,  40  Atl.  902    (in- 

?.\-^°n  [^^V;\  '^l  °^'°  ^-  ^-  2^^'  ^-  experienced  servant  injured  while  at- 
tjlno  L.  U.  241;  Kot/t  v.  Northern.  Pact-  tempting  to  push  with  a  stick  an  old 
fc   ryumbcring   Co.    (1889)    18   Or    213,    and   badly   worn   helt  upon     a    driving 

,inn,f-.,  ;t^'.o?'''5'""-^     ""■     1^«'"«''««  P^ney)  ;  HvMIeston  ^.  Loicell  ilaclu,°e 

(1903)   43  Or.  438,  73  Pac.  330:  Gahin  Shop    (1871)    106  Mass.    282     (servant 

r.  Broun  d  ilcCaie   (1909)   53  Or.  598,  knew  that  floor  was  decayed    but  could 

101  Pac.   671;   Schall    y.    Cole     (1884)  not   have   ascertained   the   existence    of 

107  Pa.  1 ;   Bonner  v.   Moore    ( 1893 )    3  actual    danger .  without    examining    the 

Tex.  Civ.  App.  416,  22  S.  W.  272;   St.  under  side)  :  Saniorn  v.  Madera  Flume 

Louis   Southwestern  R.    Co.   v.   Demsci/  d  Trading  Co.    (1886)    70  Cal    261     11 

(1905)   40  Tex.  Civ.  App.  398,  89  S.  W.  Pac.    710    (servant   in   sawmill    injured 

786;   El  Paso  d  S.  W.  R.  Co.  v.  Smith  by  a   defective  appliance  which   caused 

( 1908 )   50  Tex.  Civ.  App.  10,  108  S.  W.  the  saw  to  throw  a  heavy  object  against 

flS8;    International  d    G.   X.   R.   Co.   v.  bim  while  working  in  a  part  of  the  mill 

Jourdaii    (1904)    —  Tex.   Civ.  App.  — ,  ^°™*^    considerable    distance    from    the 

S4   S.   W.   266;    Marshall   v    St.   Louis  ^^^'  "°*  necessarily  debarred  from   re- 

Southwestern  R.    Co.    (1908)     —    Tex.  covery)  ;  £mon  £rfto«;  Case  Co.  r.  Bh-nd- 

Civ.  App.  -,  107  S.  W.  883;   Missouri,  ■^^7P^T{ol^  ^XX^' ^T',^^'"^:^ 

E.  d  T   R.  60.  V.  Poole  (1910)  -  Tex  'V'°    -L  1 ' t  A      1       J^  / ''i^'','  ^° 

j-,;„     i„              TOO   o    vr    Ti-e      If  charge    ,iury  that  the  plaintiff  should  have 

?7-  ,  ?foi;;-        rr      Z-       [    '  J-    ^*°PP'='i  '"^  elevator  on  discovering  that 

Aieel   (1910)  —  Tex.  Civ.  App.  — ,  124    the  brake  was  out  of  order)  ;   Wuotilla 

S.  W.  430;  Lone  Star  Lignite  Mm.  Co.    r.  Duluth  Lumber  Co.   (1887)   37  Minn 

V.  Caddell  (1911)  —  Tex.  Civ.  App.  — .    153,  5  Am.  St.  Rep.  832,  33  X.  W.  551 

134  S.  W.  841;   Shoemaker    v.    Bryant    (danger  of  working  near  unboxed  gear- 

Lumher  d  Shingle   Mill  Co.    (1902)    27    ing  not,  as  matter  of  law,  comprehend- 

AVash   637,  68  Pac.  380:  Lahti  v.  Roths-    ed   by   common   laborer)  ;    Christianson 

«;wW(1910)  60  Wash.  438,  111  Pac.  451;    v.      ''Northwestern      Compo-Board      Co. 

St.    Louis    d  S.  F.  R.   Co.  v.  McClain    (1901)    83   Minn.  25,  85   Am.   St.  Rep 

(1891)   80  Tex.  85,  15  S.  W.  789    (fire-    440,  85  N.  W.  826   (servant  after  oper- 

man  did  not  anticipate  any  danger  from    ating   a  saw   for   three   days    lost    his 

a  defect  in   the    flange    of    a    wheel)  ;    balance   and   fell    against    another   saw 

Goins    v.    Chicago,    R.  I.  d  P.  R.   Co.    close  by)  ;   Chilson   v.    Lansing    Wagon 

(18S9)   37  Mo.  App.  221   (inexperienced    Works    (1901)    128  Mich.  43,  87  N.  W. 

youth   injured  in   handling  a   defective    79   (single  saw  replaced  by  double  saw, 

car  coupling)  ;    Griffin  v.  Ithaca  Street    the   dangerous   character   of  which   the 

R.  Co.   (1901)    62  App.  Div.  551,  71  X.    servant  did  not  know)  ;    Chesapeake  d 

Y.    Supp.    140     (motorman    directed    to    O.  R.  Co.  v.  Coioley   (1908)   92  C.  C.  A. 

take  a  light  passenger  car  and  draw  a    201,  166  Fed.  283    (danger  from  struc- 

heavily    loaded    car   which,    as    he   was    ture    too    near    to    track   not    assumed 

aware,  had  no  brakes,  to  a  place  where    merely  because  its  existence  and  general 

it  was  necessary  to    stop    on    a    steep    location    are    known)  ;    Arkansas    Mid- 

grade;  accident  caused  by  the  fact  that    land  R.  Co.  v.  Worden   (1909)    90  Ark. 

the  setting  of  the  brakes  on  the  passen-    407,  119  S.  W.  828    (absence  of  switch 

ger  car  would  not  prevent  the  other  car    lights)  ;    Keast   v.    Santa   Ysabel    Gold- 

from     sliding);      Johnston    v.     Oregon    Min.  Co.    (1902)    136  Cal.  256,  68  Pac. 

Short  Line  R.  Co.   (1892)  23  Or.  94,  31    771  (servant  knew  an  appliance  was  de- 

Pac.   283    (switch  target  known  to   be    fective,  but  did  not  know  that  it  was 
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Any  charge  which  may  lead  the  jury  to  suppose  that  the  defense  of 
assumption  of  risks  is  available  to  the  master  if  the  servant  was 

to  be  used  for  the  particular  purpose  clusively  charge  him  with  notice  that 
that  it  was  put  to  at  the  time  of  the  injury  might  be  expected  from  use  of 
accident)  ;  Wright  v.  Chicago,  I.  &  L.  the  brake.  Newhart  v.  St.  Paul  City 
B.  Co.  (1903)  160  Ind.  583,  66  N.  B.  R.  Co.  (1892)  51  Minn.  42,  52  N.  W. 
454   (switch  stand  known  to  be  near  the   983. 

track)  ;  Pittsburgh,  C.  C.  &  St.  L.  B.  In  a  case  where  a  brakeman  is  in- 
Co.  V.  Parish  (1902)  28  Ind.  App.  189,  jured  by  slipping  on  ice  which  has 
91  Am.  St.  Rep.  120,  62  N.  E.  514  formed  on  the  end  gate  of  a  coal  car 
(branches  overhanging  track)  ;  Cv^h-  as  it  lies  on  an  incline,  an  instruction 
man  v.  Carhondale  Fuel  Co.  (1902)  116  to  the  effect  that  he  assumed,  among 
Iowa,  618,  88  N.  W.  817  (knowledge  other  risks  of  the  service,  those  aris- 
that  part  of  roof  of  mine  is  unpropped  ing  from  ice  and  snow,  should  not  be 
does  not  necessarily  import  apprecia-  given  without  a  modification  making 
tion  that  it  is  dangerous,  where  it  is  such  assumption  depend  on  the  plain- 
customary  to  leave  part  unpropped)  ;  tiff's  knowledge  of  the  danger  resulting 
Moylon  v.  D.  S.  McDonald  Co.  (1905)  from  the  ice  and  snow  in  that  par- 
188  Mass.  499,  74  N.  E.  929  (minor  ticular  situation.  McDermott  v.  Iowa 
knew  that  elevator  was  shaky,  but  did  Falls  &  8.  C.  R.  Co.  (1891)  —  Iowa, 
not  know  what  was  the  matter)  ;  — ,  47  N.  W.  1037. 
O'Toole -v.  Pruyn  (1909)  201  Mass.  126,  The  mere  fact  that  an  employee'  in- 
87  N.  E.  608  (knew  wheelbarrow  was  jured  in  digging  a  trench  for  a  sewer 
shaky,  but  not  that  it  was  dangerous)  ;  knew  the  manner  in  which  the  trench 
Millen  v.  Pacific  Bridge  Co.  (1908)  51  was  braced  will  not  prevent  a  recovery 
Or.  196,  95  Pac.  196  (common  laborer  for  an  injury  to  him  because  of  the 
did  not  appreciate  that  unshored  tunnel  insufficient  bracing  of  the  trench,  unless 
might  cave  in)  ;  McGarrity  v.  New  he  also  knew  that  it  was  dangerous, 
York,  N.  H.  d  H.  B.  Go.  (1903)  25  R.  and  continued  to  work  thereafter. 
I.  269,  55  Atl.  718  (appreciation  of  DonahoeY.  Kansas  City  (1897)  136  Mo. 
danger    not    imputed    from    knowledge   657,  38  S.  W.  571. 

that  telltales  are  likely  to  become  The  mere  fact  that  an  employee  in- 
looped)  ;  Eardaere  v.  Sayles  (1907)  a  paper  mill  knew  that  there  was  some 
28  R.  I.  235,  66  Atl.  298  (steam  fitter  danger  in  going  into  a  blowpit  while 
knew  that  there  was  a  leakage,  but  did  there  was  a  valve  leaking  in  the  blow- 
not  know  that  there  was  danger  of  an  pipe  will  not,  of  itself,  where  he  did 
explosion)  ;  Missouri,  K.  £  T.  R.  Co.  v.  not  appreciate  the  risk,  bar  his  action 
McDuffey  (1908)  50  Tex.  Civ.  App.  202,  Fickett  v.  lAsion  Falls  Fibre  Co.  (1898)' 
109  S.  W.  1104  (fireman  did  not  know  91  Me.  268,  39  Atl.  996. 
danger  of  operating  locomotives  with  The  general  knowledge  of  the  danger 
oil-burning  headlight)  ;  Tuckett  v.  of  oiling  a  machine  while  in  motion, 
American  Steam  &  H.  Laundry  (1906)  possessed  by  an  inexperienced  emplovee 
30  Utah,  273,  4  L.R.A.(N.S.)  990,  116  of  tender  years,  does  not  necessarily 
Am.  St.  Rep.  832,  84  Pac.  500  (danger  prevent  recovery  for  personal  injuries 
of  automatic  starting  of  machine  not  sustained  by  him  while  oiling  the  ma- 
assumed  because  of  knowledge  that  ma-  chine  in  obedience  to  the  directions  of 
chine  ran  in  a  jerkey  manner)  ;  Lee  v.  the  master,  as  such  knowledge  is  not 
Southern  P.  B.  Co.  (1894)  101  Cal.  118,  necessarily  inconsistent  with  the  failure 
35  Pac.  572  (jolting  caused  by  uneven  to  appreciate  and  realize  the  real  dan- 
side  track  shook  brakeman's  foot  off  the  ger  of  obeying  the  master's  order.     B. 

pilot  of  an  engine  where  he  was  stand-   F.  Avery  &  Son  v.  Meek  (1898)  Ky! 

ing  to  make  a  coupling,  and,  the  space  — ,  45  S.  W.  355,  former  appeal   (1894) 
between  the  ties  being  unballasted,  he   96  Ky.  192,  28  S.  W.  337. 
was  caught  by  his  foot  and  thrown  off       An    experienced    employee    does    not, 
and  run  over.)  as    a  matter   of   law,    assume   the   risk 

The  fact  that  a  street  car  conductor  of  using  a  "bolting  saw"  without  a 
knew  that  the  brake  would  not  properly  carriage  attachment,  by  using  the  saw 
control  the  motion  of  the  car  without  for  three  weeks  without  such  an  at- 
applying    unusual    force    did    not    con-    tachment,   where   none   has   been   on   it 
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at    any    time    while    he    has    used    the  except    under    peculiar    circumstances; 

same.        Olmscheid     v.      'Nelson^Tenney  as,  for  example,  where,  as  in  this  case, 

Lumber  Co.   (1896)    66  jMinn.  61,  68  N.  the    coupling    was    being    made    on    a 

W.   605.  curve." 

A  stone  cutter  may  recover  for  per-  A  general  verdict  for  the  plaintiff 
sonal  injuries  received  from  the  falling  will  not  be  set  aside  as  inconsistent 
of  an  arm  of  a  derrick  under  which  he  with  the  special  verdict,  where  the  lat- 
was  working,  after  the  lowering  of  a  ter  verdict,  although  it  states  that  the 
stone  by  it,  although  he  knew  of  its  plaintiff  was  acquainted  with  the  opera- 
defective  condition,  where  he  did  not  tion  of  the  appliance,  does  not  show 
know  or  anticipate  that  there  was  any  that  she  knew,  or  by  the  exercise  of 
danger  that  the  arm  would  fall  after  ordinary  care  might  have  known,  that 
the  stone  had  reached  the  ground  and  it  was  defective.  Quaid  v.  Cornwall 
the  derrick  was  no  longer  in  operation.  (1878)  13  Bush,  601. 
Julian  V.  Stony  Creek  Red  Granite  Co.  A  complaint  alleging  that  a  hand 
(1899)    71  Conn.  632,  42  Atl.  994.  car  used  by  plaintiff  was  defective,  and 

In  Russell  v.  Minneapolis  £  St.  L.  R.  unsafe  for  use,  which  was  known  to- 
Co.  (1884)  32  Minn.  230,  20  N.  W.  147,  plaintiflf,  but  that  he  did  not  know, 
where  a  brakeman  was  injured  in  at-  with  his  limited  experience,  that  such 
taching  a  car  with  a  "Miller"  coupling  defects  would  cause  the  car  to  jump 
to  one  with  an  ordinary  coupling,  the  the  track,  but  believed  that  by  the  use- 
court  said:  "In  this  case  plaintiff  un-  of  ordinary  care  it  could  be  used  with 
doubtedly  knew  the  character  of  these  safety,  is  not  insufficient,  as  showing 
two  couplers.  He  knew  that  one  was  conclusively  that  plaintiff  had  assumed 
a  Miller  and  the  other  a  common  one.  the  risk.  Compton  v.  Omali-a,  K.  C.  <Sr 
He  also  knew  that  the  former  had  a  E.  R.  Co.  (1899)  82  Mo.  App.  175. 
certain  amount  of  lateral  motion;  also  No  recovery,  of  course,  can  be  had 
that  there  was  no  goose-neck  or  wooden  where  the  servant  had  himself  admitted 
buffers  on  the  tender.  But  conceding  in  his  testimony  that  he  knew  himself 
this,  and  assuming  that  he  must  be  to  be  in  danger  from  the  existence  of 
held  to  the  ordinary  skill  and  experience  the  conditions  complained  of.  Mielhe 
of  brakemen,  it  does  not  appear — cer-  v.  Chicago  &  y.  TT.  R.  Co.  (1899)  103 
tainly  not  conclusively — that  he  by  the  Wis.  1,  74  Am.  St.  Rep.  834,  79  N.  W. 
exercise  of  ordinary  observation  ought  22;  McFadden  v.  Campbell  (1895)  13 
to  have  understood  the  risks  to  which  ilisc.  158,  34  N.  Y.  Supp.  136. 
he  was  exposed  by  using  such  couplers.  A  servant  injured  by  a  stream  of 
He  was  not  bound  to  be  an  experienced  water  escaping  from  a  pipe  cannot  be 
machinist  or  car  builder.  It  does  not  held  to  have  assumed  the  risk  thereof 
appear  that  he  knew,  or  by  the  exer-  because  he  knew  that  a  short  time  be- 
cise  or  ordinary  observation  ought  to  fore  there  was  a  small  leak,  but  not 
have  known,  that  the  lateral  motion  of  such  as  to  cause  any  apprehension  of 
the  Miller  coupler  was  sufficient  to  per-  danger.  Tremont  Coal  &  Coke  Co.  v. 
mit  it  to  slip  past  the  end  of  the  draw-  Johnson  (1909)  97  C.  C.  A.  207,  172' 
head  on  the  tender.    It  does  not  appear  -ped.  7S5. 

that  the  use  of  these  two  kinds  of  coup-  ^  servant  does  not  assume  the  risk 

lers    together    in    this    way    was    usual  gf  injury  from  the  absence  of  fastenings 

or  common  so  that  brakemen  generally  upon  a  trapdoor  to  prevent  its  sliding 

would   or   should   understand  fully  the  on  its  supports  so  as  to  let  him  through 

dangers    incident    to    such    a    practice,  in  case  he  steps  on  it,  merely  because 

Indeed,  from  the   evidence,  it  is  to  be  he  knows  that  there  are  no  hinges  upon 

presumed    that    prudent    railroad    com-  jt^  where  such  fastings  might  have  been 

panics  do  not  ordinarily  adopt  any  such  placed   upon  the  under   side,   which   he 

practice.     Plaintiff  had  been  using  them  never  had  occasion  to  examine,  and  in 

on  this  train  for  some  time,  and  it  does  fact  did  not  see.     Burnside  v.  Peterson 

not  appear  that  he  had  ever  seen  the  (1908)    43   Colo.   382,   17   L.E.A.(N.S.) 

two   couplers   slip   past  each   other   be-  76,    96    Pac.    256. 

fore, — a    fact   whic  h  distinguishes    this  Mere   knowledge   that  a  trolley  wire 

case  from   Toledo,  W.  &  TI'.   R.  Co.  v.  is  sagging  is  not  notice  that  it  is  de- 

Asbury    (1877)    84    111.    429,    cited   by  fective.      Arnold    v.     Connecticut     Co. 

defendant.    Neither  does  it  appear  that  (1910)    83  Conn.  97,  75  Atl.  78. 

such  a  thing  would  be  likely  to  occur  Although    plaintiff    might    know    of 
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aware  merely  of  the  existence  of  certain  abnormal  conditions  is  a 
misdirection.* 

The  inference  that  the  danger  was  not  appreciated  is  sometimes 
deemed  an  allowable  inference  from  the  fact  that  the  servant  had 
been  assured  by  his  superiors  that  there  was  no  danger.'' 

If  the  servant  understood,  or  ought  to  have  understood,  that  the 
existence  of  certain  abnormal  conditions  exposed  him  to  the  risk  of 
injury,  he  cannot  recover  damages  for  an  injury  actually  received, 
although  he  did  not  fully  realize  the  extent  or  character  of  the  injury 

the   custom   of  practising  with  engines  mechanics.    Neal  v.  Phoenix  Lumber  Co. 

in  a  yard,  he  did  not  assume  the  risk  (1911)  64  Wash.  523,  117  Pac.  267. 

of  practising  being  done  by  an  incom-  See  note  to  Rogers  v.  Roe,  13  L.R.A. 

petent  man.     Uorhey  v.  Chicago  &  N.  (N.S.)   691. 

VP.  R.  Co.    (1902)    116  Iowa,  84,  89  N.  «Nofsinger   v.    Goldman    (1898)    122 

W.   105.  Cal.  609,  55  Pac.  425;   Galveston,  H.  & 

Where    the    danger    directly    results  8.  A.  R.  Co.  v.  Smith    (1900)    24  Tex. 

from    latent,    extraneous    conditions    of  Civ.  App.  127,  57  S.  W.  999;  Galveston, 

the  premises,  unknown  to  the  servant,  H.  &  S.  A.  R.  Go.  v.  Hughes  (1899)   22 

he   cannot  be  held  to  have  voluntarily  Tex.  Civ.  App.  134,  54  S.  W.  264   (un- 

assumed  the  risks  that  arise  from  them,  blocked  frog)  ;    Pennsylvania  R.   Co.  v. 

although     the     physical     surroundings  Forstall    (1908)    87    C.    C.   A.    73,    159 

which  produced  the  danger  are  visible  Fed.  893;  Southern  R.  Go.  v.  UcGowan 

and  obvious  to  him.     Zellers  v.  Delany  (1907)   149  Ala.  440,  43  So.  378;  Grand 

(1910)  80  N.  J.  L.  452,  78  Atl.  212.  Trunk  Western  R.  Co.  v.  Melrose  (1906) 

A    brakeman    does    not    assume    the  166   Ind.   658,   78   N.   E.   190;    Kirohoff 

risks  of  defects  in  a  disabled  car  other  v.    Hohnsbehn    Creamery    Supply     Co. 

than    those    indicated    by    the    car    in-  (1909)    148  Iowa,  508,  123  N.  W.  210; 

spector.     Michigan  G.  R.  Co.  v.  Butler  O'Brien  v.  Corra-Roolc  Island.  Min.  Co. 

(1902)    13-23  Ohio  C.  C.  459.  (1909)    40    Mont.    212,    105    Pac.    724: 

A    servant    undertaking    to    clean    a  St.   Loms  &   S.    W.   R.    Co.   v.   Schuler 

drain  filled  with  decaying  animal  mat-  (1907)    46  Tex.  Civ.  App.   356,   102  S. 

ter  does  not  assume  the  risk  of  injuries  W.   783;    Producers'   Oil   Co.   v.  Barnes 

from  dangerous  gases  of  which  he  has  (1909)    —  Tex.    Civ.   App.   — ,   120   S. 

no  knowledge,  the  effect  of  which  it  re-  W.  1023. 

quires    special    scientific    knowledge    to  A    request   to    instruct    in   substance 

measure    and    determine,    although    he  that  when  a  party  works  with  or  in  the 

knows  of  the  character  of  the  contents  vicinity    of    machinery    insufficient    for 

of  the  drain,  and  that  it  emits  offensive  the  purpose  for  which   it  is  employed, 

odors.     Co<o  V.  Ajnerioam,  Agri.  Gh&mical  for  any  reason  unsafe,  and  with  knowl- 

Go.   (1902)  24  R.  1.  503,  60  L.R.A.  629,  edge,  or  the  means  of  knowledge,  of  its 

53  Atl.   871.  condition,  he  assumes  the  risk  incident 

"A    mere    knowledge    of    the    defect,  to   the  employment,   and   cannot  main- 

which  was  not  of  such  a  character  as  tain  an  action  for  injuries, — is  proper- 

to   indicate   danger   in   the  use   of   the  ^J  refused.     Sanborn  v.  Madera  Flume 

appliance,   does   not   necessarily   charge  ^  Trading  Co.    (1886)    70  Cal.  261,  11 

the    servant    with    contributory    negli-  ^iv  7 

gence,  or  with  assumed  risk  of  a  danger  ^*  '^  proper  to  refuse  an  instruction 

that    might    result."      International    &  ",P°",  assumption   of   risk   which   omits 

<?.  y.  R   Co.  V.  Jourdan  (1904)  -  Tex.  *'^^^  "l^Z^ni^H   ^  fT^'^■^  knowledge 

r,-T7    Ann           Sd  q    w   <>Rf!  °   appreciation  of  the  risk.     Illinois 

AifV^T'            ,                    ,           ^x.  ^i^el  Go.  y.  WierzUehy   (WOZ)    m  H\. 

Although  an  employee  may  know  the  App.    69,   affirmed   in   206   111.   201     68 

physical  facts  surrounding  him,  he  will  N.  e.  1101. 

not  be  held  to  have  assumed  the  risk  1  Stomne    v.     Hanford    Produce    Go. 

of  injuries  from  dangers  which  he  could  (1899)    108   Iowa,   137,   78  N.   W.   84l! 

have    known    only   by   a    knowledge   of  See,   generally,   chapter   Lvn.,   post. 
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which  might  be  sustained,'  or  did  not  appreciate  every  particular  of 
the  risk,*  or  all  the  possible  consequences  of  the  risk.^" 


8  Detroit  Crude-Oil  Co.  v.  Grdble 
'(1899)  36  C.  C.  A.  94,  94  Fed.  73, 
where  one  of  several  bolts  which  pro- 
jected from  a  fly  wheel  struck  a  water 
pipe  which  the  vibration  of  the  ma- 
chinery was  shaking  so  violently  as  to 
bring  it  within  reach  of  the  bolts,  and 
broke  off  a,  fragment  which  struck  the 
engine. 

The  other  cases  exemplifying  the  doc- 
trine in  the  text  are  Feely  v.  Pearson 
Cordage  Co.  (1894)  161  Mass.  426,  37 
N^.  E.  368  (servant  fell  into  well  near 
place  of  work)  ;  Dcivney  v.  8a/u>yer 
(1892)  157  Mass.  418,  32  N.  E.  654 
(boy  injured  in  putting  a  belt  on  a 
shaft  near  a  gearing,  he  having  testified 
that  he  dreaded  performing  this  work 
because  of  the  possibility  of  having  his 
arm  caught)  ;  Dickenson  v.  Vernon 
(1905)  77  Conn.  537,  60  Atl.  270  (serv- 
ant's arm  caught  in  inward-revolving 
rollers). 

9  Connelly  v.  Hamilton  Woolen  Co. 
(1895)    163   Mass.   156,   39  N.   E.   787, 

where  it  was  held  that  a  workman  who 
voluntarily  undertakes  the  dangerous 
work  of  whitewashing  the  ceiling  of  a 
card  room  in  a  mill  while  the  machinery 
is  in  motion,  and  who  has  been  specially 
cautioned  to  look  out  for  the  pulleys 
and  shafting,  cannot  recover  for  inju- 
ries received  by  coming  in  contact  with 
a  revolving  shaft,  apparently  as  a  re- 
sult of  losing  his  balance  and  falling 
from  the  scaffold  on  which  he  was  work- 
ing, although  he  may  not  have  known 
of  the  existence  of  a  keyway  on  the 
shaft,  which  increased  the  probability 
of  his  clothes  being  caught  if  he  should 
come    in    contact   with    the    shaft. 

Stuart  V.  West  End  Street  B.  Co. 
(1895)  163  Mass.  391,  40  N.  E.  180, 
where  it  was  held  that  the  jury  should 
have  been  directed  to  return  a  verdict 
for  the  defendant  in  an  action  for  in- 
juries caused  by  the  plaintiff's  allowing 
his  hand  to  be  drawn  into  the  knives 
of  a  hay-cutting  machine  which  he  was 
feeding.  "It  may  be,"  said  the  court, 
"that  no  one  could  tell  the  exact  degree 
of  the  force  with  which  the  hay  would 
move  forward  with  the  traction  of  the 
knives,  nor  just  how  great  the  danger 
■was  until  ascertaining  by  actual  ex- 
M.  &  S.  Vol.  III.— 202. 


periment;  but  anybody  could  see  at 
once  that  there  was  danger  in  doing  the 
work  unless  care  was  used  to  avoid 
letting  the  fingers  be  drawn  forward 
to  the  knives." 

The  risks  involved  in  turning  a 
switch  under  any  circumstances  that 
are  reasonably  likely  to  occur  in  the 
course  of  a  brakeman's  duties  are  pre- 
sumed to  be  appreciated  by  him,  where 
he  is  familiar  with  its  position  and  the 
other  elements  of  danger.  Coombs  v. 
Fitchhurg  R.  Co.  (1892)  156  Mass.  200, 
30  N.  E.  1140,  where  it  was  denied  that 
an  action  could  be  maintained  by  a 
brakeman  familiar  with  flying  switches, 
who  was  injured  while  making  one  at 
a  switch  which  he  had  frequently 
turned,  though  not  for  a  flying  switch, 
and  which  from  its  proximity  to  an 
abutment  required  him  to  stand  be- 
tween the  track  and  the  switch. 

A  railroad  employee  assumes  the  risk 
of  coupling  cars  while  an  iron  rail  is 
projecting  from  one  of  the  cars  to  his 
knowledge,  although  the  danger  there- 
from is  increased  by  an  inequality  in 
the  height  of  the  two  cars  to  be  coupled, 
of  which  he  had  no  knowledge  at  the 
time.  Ely  v.  Sam,  Antonio  &  A.  P.  R. 
Co.  (1897)  15  Tex.  Civ.  App.  511,  40 
S.  W.  174. 

Vi  Pratt  V.  Prouty  (1891)  153  Mass. 
333,  26  N.  E.  1002  (boy's  hand  drawn 
into  a  machine  and  against  a  knife,  he 
having  been  warned  that  he  would  be 
hurt  if  he  got  his  fingers  in)  ;  De  Souza 
V.  Stafford  Mills  (1892)  155  Mass.  476, 
30  N.  E.  81  (servant's  hand  drawn 
between  two  rollers  from  which  he  was 
removing  cotton  which  had  clogged 
them,  and  maimed  by  a  rapidly  revolv- 
ing beater  behind  the  rollers,  which  he 
had  seen  at  rest,  and  which  he  knew 
revolved  in  close  proximity  to  the  rol- 
lers). 

The  test  to  determine  whether  an  em- 
ployee assumed  the  risk  of  his  Injury 
is  whether  he  knew  of  the  physical  con- 
dition of  the  instrumentalities,  and  ap- 
preciated the  risk  of  the  danger  in- 
cident thereto,  and  not  whether  he  was 
conscious  of  the  danger.  Fontaine  v. 
Jofmson  Lumber  Co.  (1911)  76  N.  H. 
163,  80  Atl.  338. 
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1191.  [279b]  Comprehension  of  risk  usnally  inferable  from  knowl- 
edge of  conditions. —  The  practical  importance  of  the  principle  stated 
in  the  last  section  is  considerably  diminished  by  a  fact  which  is  suffi- 
ciently obvious,  viz.,  that  circumstances  which  would  justify  a  jury 
in  finding  that  a  servant,  although  aware  of  the  abnormal  conditions, 
did  not  comprehend  the  risks  resulting  therefrom,  are  of  much  more 
rare  occurrence  than  circumstances  in  which  his  comprehension  of 
the  risks  is  an  unavoidable  inference  as  soon  as  it  is  established  that 
he  knew  of  the  abnormal  conditions.  In  the  majority  of  instances, 
therefore,  it  will  be  found  that  the  courts  treat  the  servant's  assump- 
tion of  the  risk  as  an  immediate  consequence  of  his  knowledge  of  the 
conditions  of  which  that  risk  was  an  incident.  The  rationale  of 
these  decisions  is  not  that  proof  of  the  servant's  comprehension  of  the 
risk  is  unnecessary,  but  simply  that,  upon  the  facts  in  evidence,  any 
person  of  average  intelligence  who  was  aware  of  the  conditions  must 
either  have  understood,  or  have  been  chargeable  with  negligence  in 
not  understanding,  the  hazards  to  which  these  conditions  exposed 
him.*    But  although  one  step  of  the  deductive  process  is  thus  taken 


1  "If  the  danger  is  obvious,  knowl- 
edge of  the  condition  of  things  need 
only  be  shown."  Anderson  v.  Clark 
(1892)  155  Mass.  368,  29  N.  E.  589; 
Watson  V.  Kansas  &  T.  Coal  Co.  (1893) 
52  Mo.  App.  366. 

In  Appel  V.  Buffalo,  N.  Y.  &  P.  B. 
Co.  (1888)  111  N.  Y.  553,  19  N.  E. 
93,  the  court  said:  "We  feel  quite 
sure  that  one  who  worked  among  these 
rails  daily  for  months  and  years  neces- 
sarily was  familiar  with  their  shape 
and  general  construction,  and  must 
have  known  of  the  difficulty  of  removing 
a  foot  caught  in  the  space  between  the 
rails,  and  the  danger  of  the  situation 
arising  therefrom.  We  cannot  believe 
that  anyone  could  thus  work  and  yet, 
while  familiar  with  the  frog,  its  pur- 
pose, and  use,  and  with  its  apparent 
form  and  condition,  and  that  it  was 
unblocked  (with  all  of  which  knowl- 
edge the  learned  court  below  correctly 
charged  the  deceased ) ,  could  still  be 
ignorant  that  there  was  danger  to  be 
apprehended  by  getting  his  foot  caught 
between  the  rails,  and  that  there  was 
a  liability  to  have  it  thus  caught.  Such 
liability  is  seen  upon  the  slightest  in- 
spection of  the  frog,  when  coupled  with 
knowledge  (which  we  believe  is  in  the 
possession  of  every  man)  that  the  rail 
of    a    railroad    as    it    rests    upon    the 


ground  is  wider  at  the  top  and  bottom 
than  in  the  center." 

In  Scharetibroich  v.  St.  Cloud  Fiber- 
Ware  Co.  (1894)  59  Minn.  116,  60  N. 
W.  1093,  the  court  said:  "It  is 
thoroughly  established  in  the  law  that 
a  servant  does  not  necessarily  assume 
the  risks  incident  to  the  use  of  unsafe 
machinery  because  he  knows  its  char- 
acter and  conditipn.  He  must  also  have 
understood,  or  by  the  exercise  of  ordi- 
nary observation  ought  to  have  under- 
stood, the  risks  to  which  he  is  exposed 
by  its  use.  In  this  ease  it  is  undis- 
puted that  the  plaintiff  knew  the  exact 
nature  of  the  situation.  He  knew  that 
the  floor  was  wet;  that  this  made  the 
iioor  slippery;  that  there  was  nothings 
except  the  smooth  floor  against  which 
to  brace  his  feet  when  turning  the 
lever;  that  if  his  foot  slipped  there  was 
nothing  to  prevent  it  from  coming  in 
contact  with,  and  being  caught  by,  the 
revolving  pinion;  and  that  if  it  did  it 
would  be  injured.  It  required  no  spe- 
cial skill  to  understand  these  things, 
as  they  were  patent  to  the  sense  upon 
the  most  ordinary  observation.  Indeed, 
he  admits  that  he  was  aware  of  all 
this.  His  only  excuse  is  that  he  did  not 
think  of  his  foot  slipping.  But  in  view 
of  the  situation — the  floor  being  wet, 
and  he  in  the  act  of  applying  force  tO' 
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without  the  aid  of  any  specific  testimony,  there  is  a  manifest  impro- 
priety in  giving  an  abstract  statement  of  the  rule  as  to  assumption  of 
risks  in  terms  which  ignore  the  circumstances  that  this  step  must  be 
accounted  for.*  It  can  scarcely  be  doubted  that  instructions  such  aa 
those  pronounced  in  the  last  section  to  be  incorrect  (see  note  6)  are 
often  explicable  as  being  simply  an  indiscriminating  reproduction  o£ 
incautiously  broad  language  of  this  tenor. 

In  order  to  exemplify  the  circumstances  under  which  courts  will 
treat  the  servant's  knowledge  of  abnormal  conditions  as  a  situation 
involving  the  consequence  that  he  is  chargeable  with  an  assumption, 
of  the  risk  incident  to  those  conditions,  a  number  of  cases  have  been, 
collected  in  the  subjoined  note.*  That  this  consequence  is  assumed 
to  follow  in  many  other  instances  will  be  apparent  from  an  examina- 
tion of  the  cases  which  deal  with  the  subject  of  the  servant's  cen- 


tum the  lever — he  muat,  or  ought  in 
the  exercise  of  ordinary  intelligence, 
to  have  understood  that  there  was  in- 
creased liability  of  his  foot  slipping, 
as  this  was  a  matter  of  ordinary  ex- 
perience and  in  accordance  with  the 
most  simple  and  familiar  laws  of  na- 
ture. It  is  impossible  to  conceive  of 
anything  which  anyone  could  have  told 
him,  about  either  the  situation  or  the 
risks  incident  to  it,  which  was  not  per- 
fectly patent  to  the  senses  in  the  exer- 
cise of  common  observation  by  an  adult 
of  ordinary  intelligence." 

2  Such  statements  as  the  following 
are  wanting  in  logical  precision  and 
completeness:  "It  is  a  doctrine  as  well 
established  as  any  in  the  books,  that 
an  employee  may  contract  to  use  de- 
fective machinery;  and  where  he  knows 
of  the  defect,  and  uses  the  machinery 
voluntarily,  the  law  warrants  the  in- 
ference that  he  assumes  the  incident 
risks."  Ragon  v.  Toledo,  A.  A.  &  N. 
M.  R.  Co.  (1893)  97  Mich.  265,  37  Am. 
St.  Rep.  336,  56  N.  W.  612. 

"While  the  servant  is  not  bound  to 
search  for  latent  defects,  he  must  take 
notice  of  those  which  are  open  to  his 
observation  and  of  which  he  has  knowl- 
edge; and  if,  with  such  information, 
he  continues  to  use  the  implement,  he 
does  so  at  his  own  risk  as  to  injuries 
arising  from  such  known  defects." 
Covey  V.  Hannibal  &  St.  J.  R.  Co. 
(1885)    86  Mo.  635. 

But  a  statement  that  the  servant  as- 
sumes the  risks  of  using  appliances 
that  are  "obviously  defective  and  dan- 


gerous" satisfies  every  logical  require- 
ment. Kearney  Electric  Co.  v.  Laugh- 
lin   (1895)   45  Neb.  390,  63  N.  W.  941. 

S  In  Yates  v.  MoCidlough  Iron  Co. . 
(1888)  69  Md.  370,  16  Atl.  280,  the 
court,  while  conceding  that,  in  cases 
where  a  knowledge  of  defects  does  not 
necessarily  carry  with  it  knowledge  of 
the  resulting  dangers,  it  is  proper  to 
instruct  the  jury  as  to  the  distinction 
between  the  consequences  of  the  two 
kinds  of  knowledge,  declared  that  the 
case  under  review  was  clearly  one  in 
which  knowledge  of  the  defects  neces- 
sarily and  in  legal  contemplation  car- 
ried with  it  knowledge  of  the  risk,  and. 
not  one  in  which  knowledge  of  the  de- 
fects could  possibly  warrant  any  other- 
conclusion  than  that  the  risk  was  volun- 
tarily incurred.  It  was  accordingly 
held  that  there  could  be  no  recovery 
where  a  man  employed  in  handling' 
charcoal  by  using  a  bucket  attached; 
to  a  yoke  hanging  on  a  wheel  which 
ran  on  an  overhead  track  uneven  and 
depressed  at  the  joints  of  the  rails, 
which  wheel  was  not  secured  so  it  could 
not  leave  the  track,  and  who  knew  the 
difficulty  of  pushing  the  wheel  over  the 
joints,  was  injured  by  its  fall  occa- 
sioned by  the  wheel  running  off  the 
track. 

A  servant  must  he  held  to  have  as- 
sumed the  risk  of  walking  under  a  coal 
chute,  where  he  knew  that  there  was  a 
hole  in  the  chute.  Montgomery  Coal 
Co.  V.  Bwrringer  (1905)  218  111.  327, 
75  N.  E.  900. 

A    declaration    alleging    that    a    can 
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structive  knowledge  of  a  danger.  See  chapter  liv.,  post.  As  will 
be  seen,  the  inquiry  in  those  cases  is  usually  directed  merely  to  the 
settlement  of  the  question  whether  the  servant  knew  or  ought  to  have 
known  of  the  conditions  which  caused  his  injury.     Many  of  the 

wheel  was   defective  and  wobbled,   and  S.   App.   492,   82   Fed.   550    (hand  hold 

caused    the   lumber   on   the    car   to    be  of  switch  was  so  twisted  that  it  rested 

thrown   over  the   side   of   the   car,   and  on  the  end  of  a  tie)  ;   Chicago,  B.  &  Q. 

that  the  servant  walked  behind  the  car,  R.  Go.  v.  MoOinnis  (1896)  49  Neb.  649, 

shows    that    he    appreciated    the    risk.  68  N.  W.   1057    (brakeman  crushed  by 

Truly  V.  North  Lumber  Co.    (1904)    83  building  near  spur  track,  while  he  was 

Miss.  430,  36  So.  4.  riding  on  a  side  ladder)  ;  Kelly  v.  Bal- 

Knowledge  of  an  unguarded  opening  timore   &    0.   B.    Co.    (1887)    9    Sadler 

and    of    the    condition    of    the    flooring  (Pa.)   48,  11  Atl.  659   (brakeman  while 

about  it  necessarily  involves  recognition  coming   down   from   a   car   was   caught 

of  the  fact  that  tripping  near  or  falling  between    it    and    a    building    near    the 

into  the  opening  might  be  attended  by  track ) . 

results  of  a  more  or  less  fatal  nature.  A  brakeman  assumes  the  risk  of  in- 

Rooney  v.  BroguM   Constr.   Co.    (1909)  jury   from    a    defective    coupling   on    a 

194  N.  Y.  32,  86  N.  E.  814.  ear   which    he    has    habitually    handled 

The  risk  of  slipping  into  a  tank  un-  for  a  long  time  with  knowledge  of  the 

guarded   by   a   railing   is   presumed    to  defect.      Thompson   v.    Missouri   P.    R. 

be  understood  by  a  servant  who  knows  Co.    (1897)    51  Neb.  527,  71  N.  W.  61. 

that  it  is  unguarded.     ThomMS  v.  Quwr-  A  servant  injured  while  working  at 

termaine    (1887)    L.  R.   18   Q.   B.   Div.  the   bottom   of   an   unguarded   elevator 

685,  56  L.  J.  Q.  B.  N.  S.  340,  57  L.  T.  shaft,  by  a  plank  which  fell  out  upon 

N.  S.  537,  35  Week.  Rep.  555,  51  J.  P.  him,    cannot   recover.      Alford   v.    Met- 

516.  calf  Bros.  &  Co.    (1889)    74  Mich.  369, 

Where  noxious  gases  in  a  still  house  42  N.  W.  52. 
are  apparent,  a,  servant  employed  there-  The  servant's  loiowledge  of  a  defect- 
in  assumes  the  risk  therefrom.     Meany  ive   system  has   been   considered  to   re- 
V.  Standard  Oil  Co.   (1900)  — N.  J.  L.  quire   the   inference   that  the   resulting 
— ,  47  Atl.  803.  risk  was   assumed.     Little  Rock  &   M. 

A    locomotive    engineer    is    presumed  R.  Co.  v.  Barry   (1898)   43  L.R.A.  349, 

to  know  that  defective  boiler  may  ex-  28  C.  C.  A.  644,  56  U.  S.  App.  37,  84 

plode.    Ford  v.  Fitchhurg  R.  Co.  ( 1872 )  Fed.  944. 

110  Mass.  243,  14  Am.  Rep.  598.  An     experienced    brakeman     is     pre- 

A   brakeman    cannot   recover   for    an  sumed    to    understand    the    danger    in- 

injury  caused  by  brakes  of  a  peculiar  cident  to  coupling  cars  with  projecting 

construction,  where  the  differences  were  loads.      Meadoan    G.    R.    Co.    v.    Sliewn 

open  and  obvious,  and  any  perils  aris-  (1891)    —  Tex.  — ,  18  S.  W.  151. 

ing   from   their   use   were   such   as   the  A  laborer  who,  seeing  that  the  horses 

brakeman   knew,   or,   by   reason   of   his  in   a   team    drawing   a   wagon   load   of 

experience,  ought  to  have  known.    Phil-  bricks  to  a  building  where  he  is  work- 

adelphia  &  R.  R.  Co.  v.  Hughes   (1888)  ing  for  a  contractor   are   restless,   sets 

119  Pa.  301,  13  Atl.  286.  planks     across    the    gap     between    the 

A  servant  who  has  observed  that  the  wagon    and    the    platform    over    which 

fastenings  of  a  belt  have  partially  given  the   bricks    are   to  be   passed   into   the 

way  assumes   the   risk   of  its  breaking  building,   and  proceeds,  while  standing 

apart.     Anderson  v.  H.  C.  Akeley  Lum-  on    the    planks,    to    receive    the    bricks 

ler  Co.   (1891)  47  Minn.  128,  49  N.  W.  as  they  are  tossed  to  him  by  the  team- 

<'64.  ster,  is  charged  with  a  full  appreciation 

The   risk   arising   from   the   closeness  of    the    risk    that    as    the    team    starts 

of   a   structure   to   a   railway   track    is  suddenly    he    will    be    thrown    to    the 

presumed  to  be  understood  by  a  brake-  ground,    and    cannot   recover    from    the 

man  who  knows  of  such  closeness.   Dor-  teamster's    master    for    injuries    caused 

sey  V.  Phillips  &  C.  Constr.  Co.   (1877)  by  such  an  accident.     Goddard  v.   Mc- 

42   Wis.   583    (cattel  chute)  :   Peirce  v.  Intosh   (1894)    161  Mass    253    37  N   E 

Clavin    (1897)    27   C.  C.  A.  227,  53  U.  169     (Knowlton,    J.,    dissented    on  'the 
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cases  cited  in  §§  1187,  1188,  ante,  may  also  be  referred  to  as  illus- 
trations of  the  manner  in  which  a  knowledge  of  the  conditions  is 
viewed  as  carrying  with  it  a  knowledge  of  the  attendant  risks. 

1192.  [280]  Doctrine  that  the  servant's  knowledge  of  an  extra- 
ordinary risk  does  not  charge  him,  as  a  matter  of  law,  with  its  assump- 
tion.— (Compare  §  1148,  ante,  and  §§  1209,  1234,  post,  (see  also 
§§  1214,  1214a,  post.) — In  all  the  English  cases  decided  before 
the  passage  of  the  employers'  liability  act  of  1880  (see  §  1182, 
note  1,  ante),  the  courts  proceeded  upon  the  hypothesis  that  an  as- 
sumption of  an  extraordinary  risk  was  properly  inferred,  as  a  mat- 
ter of  law,  from  the  mere  fact  that  the  servant  accepted  or  continued 
in  his  employment  with  a  knowledge  of  its  existence  and  a  full  com- 
prehension of  the  enhanced  danger  to  which  he  was  exposed.  Some 
of  these  cases  rely  upon  the  theory  of  an  implied  stipulation  on  the 
servant's  part  to  assume  the  risk,  as  explained  in  §  1186,  ante.  In 
others  the  decision  was  based  explicitly  upon  the  principle  embodied 
in  the  maxim.  Volenti  non  fit  injuria.  But  so  far  as  appears  from 
the  language  of  the  judges,  it  was  regarded  as  a  matter  of  indiffer- 
ence whether  the  servant's  rights  were  referred  to  the  one  or  to  the 
other  of  these  conceptions.     In  either  case  his  inability  to  maintain 

special  ground  that  the  evidence  did  asleep,  while  operating  a  locomotive, 
not,  as  matter  of  law,  show  that  the  from  over-fatigue)  ;  Cunningham  v. 
danger  was  fully  appreciated  in  all  its  Merrirruic  Paper  Co.  (1895)  ]63  Mass. 
elements;  that  there  was  nothing  to  89,  39  N.  E.  774  (danger  that  sliding 
show  that  he  understood  the  temper  of  door  will  fall  if  the  weights  are  off  the 
the  horses  or  that  the  restlessness  was  ropes)  ;  WojoieohoiDsIci  v.  SpreckeW 
more  than  momentary).  Sugar  Ref.  Co.  (1896)  177  Pa.  57,  35 
See  also  Powers  v.  N&io  York,  L.  E.  Atl.  596  (servant  put  his  foot  on  the 
&  W.  R.  Co.  (1885)  98  N.  Y.  274  bars  of  a  gate,  and  it  went  through  and 
(plaintiff  used  a  crowbar  as  a  sub-  was  struck  by  the  machinery  which  he 
stitute  for  the  broken  handle  of  the  knew  to  be  underneath);  Berning  v. 
walking  beam  of  a  hand  car,  the  result  Medart  (1894)  56  Mo.  App.  443  (dan- 
being  that  the  beam  was  broken  off  ger  from  the  bursting  of  an  inadequate- 
hx  the  increased  leverage,  and  the  plain-  ly  guarded  emery  wheel), 
tiff  was  thrown  from  the  car)  ;  CrOM-  In  Texas  &  P.  R.  Go.  v.  Rogers  (1893) 
ford  V.  Detroit,  O.  R.  &  W.  R.  Go.  6  C.  C.  A.  403,  13  U.  S.  App.  547,  57 
(1901)  127  Mich.  312,  86  N.  W.  817  Fed.  378,  it  was  said  that  the  insuffi- 
( danger  of  climbing  over  the  end  of  oiency  of  the  number  of  servants  was  a 
a  tender  on  which  there  is  a  hook  for  "patent  defect,"  the  risk  of  which  was. 
supporting  the  hose  of  the  air  brake)  ;  assumed  by  any  servant  who  engaged 
Ft.  Wayne,  J.  &  8.  R.  Go.  v.  Gilder-  in  the  work.  St.  Louis,  A.  £  T.  R.  Go. 
sleeve  (1876)  33  Mich.  133  (car  obvi-  v.  Lemon  (1892)  83  Tex.  143,  18  S.  W. 
ously  too  low  to  be  coupled  safely  to  331;  Southern  Kamas  R.  Go.  v.  Drake 
another);  Marean  v.  Tsfew  York,  8.  &  (1894)  53  Kan.  1,  35  Pac.  825;  Atohi- 
W.  R.  Go.  (1895)  167  Pa.  220,  31  Atl.  son,  T.  d  S.  F.  R.  Go.  v.  Schroeder 
562  (car  inspector  went  to  work  with-  (1891)  47  Kan.  315,  27  Pac.  965;  Mad- 
out  fog  signals  being  provided)  :  A'ai-  River  &  L.  E.  R.  Co.  v.  Barher  (1856) 
tress  v.  Philadelphia  &  R.  R.  Go.  (1892)  5  Ohio  St.  541,  67  Am.  Dec.  312. 
150  Pa.  527,  24  Atl.  753   (plaintiff  fell 
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the  action  was  regarded  as  a  necessary  inference  as  soon  as  his  knowl- 
edge, actual  or  constructive,  was  established. 

As  will  be  explained  in  chapters  i-xxii.,  lxxiv.  post,  the  employers' 
liability  act  of  1880  was  so  worded  as  to  preclude  the  master  from 
putting  forward  the  plea  of  a  contractual  assumption  of  a  risk;  the 
result  being  that  it  soon  became  a  practical  question  whether,  in 
actions  brought  under  the  act,  the  servant's  consent  to  take  the  risk, 
within  the  meaning  of  the  maxim,  was  or  was  not  an  inference  of  law 
to  be  drawn  by  a  court  upon  satisfactory  proof  given  it.  After  some 
wavering  of  opinion  (see  chapters  liii.,  lxxii.,  post)  it  has  been  defi- 
nitely settled  that  such  proof  is  not  enough  to  bar  the  servant's  action, 
and  that  his  consent  to  assume  the  risk  must  be  established  as  an 
independent  conclusion  of  fact.  This  doctrine  is  also  held,  as  will 
be  shown  in  the  same  chapters,  to  be  applicable  not  only  to  those 
statutory  actions  with  regard  to  which  the  question  was  first  noticed, 
but  also  to  common-law  actions.^  To  this  extent,  accordingly,  the 
earlier  cases  to  the  contrary  effect,  which  have  just  been  mentioned, 
are  necessarily  overruled. 

In  view  of  the  result  thus  arrived  at,  it  seems  to  be  extremely 
doubtful  whether  the  alternative  doctrine  of  a  contractual  assumption 
of  risks,  which  is  still  available  in  common-law  actions,  would  now 
be  applied  by  the  English  courts  in  the  same  form  as  in  the  earlier 
cases.  The  evidential  elements  from  which  the  assumption  of  the 
risk  is  deduced,  as  a  matter  of  implied  agreement,  are  essentially 
identical  with  those  which  are  considered  when  the  propriety  of  ad- 
mitting the  maxim  as  a  defense  is  in  question.  It  seems,  therefore, 
to  be  a  reasonable  argument  from  analogy  that  a  court  which  holds 
that  the  servant's  knowledge  and  appreciation  of  a  risk  do  not  neces- 
sarily require  the  conclusion  that  he  consented  to  assume  it,  within 
the  meaning  of  the  maxim,  cannot  consistently  hold  that  this  consent 
is  a  peremptory  inference  where  that  knowledge  and  appreciation  are 
established  in  actions  in  which  the  master  relies  upon  the  theory  of 
a  contractual  assumption  of  the  risk.  So  far  as  the  writer  is  aware, 
however,  this  precise  point  has  not  been  discussed  in  any  reported 
decision  in  England.  In  North  Carolina  the  doctrine  of  the  English 
cases  which  turned  upon  the  effect  of  the  maxim  has  been  applied  in 
a  case  where  the  phrase  "assumption  of  risk"  is  possibly  used  in  its 

1  It   is    not   amiss   to   mention   that,  sarily   preclude    a    recovery,    but    it    is 

"where  the  injured  person  is  a  stranger,  in    every     case    an     important    factor, 

the   fact  that   he   has   knowledge   of   a  Lake  Shore  <S>  M.  8.  R.  Co.  v.  Pinch4n 

danger  that  he  will  encounter  if  he  pur-  (1887)    112    Ind.    592,    13    N.    E.    677, 

sues   his   way    does   not   always   neces-  citing  a  large   number   of  cases. 
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ordinary  sense  of  a  contractual  assumption.*  On  the  other  hand, 
that  doctrine  has  been  rejected  by  a  Federal  court  of  appeal.'  In 
one  Virgina  case  the  court  disapproved,  in  the  most  emphatic  terms, 
of  an  instruction  that  an  employer  was  released  from  liability,  if  the 
injured  servant  continued  to  work  after  he  had  ascertained  the  negli- 
gent and  dangerous  manner  in  which  the  business  was  conducted.* 
But  it  is  not  very  clear  from  the  report  whether  the  theory  of  the 
instruction  was  that  the  servant  had  assumed  the  risk,  or  that  he 
was  negligent.  If  the  former  is  the  correct  construction,  the  decision 
is  in  conflict  with  others  in  this  state.     See  §  1182,  note  1,  ante. 

In  New  York  a  decision  has  been  rendered  which  draws  a  dis- 
tinction between  the  defective  quality  of  appliances  used  by  the 
plaintiff  for  the  purposes  of  his  work,  and  those  in  other  parts  of 
the  employer's  establishment ;  the  knowledge  of  the  servant  that  appli- 
ances of  the  latter  class  are  defective  being  declared  not  to  involve,  as 
a  matter  of  law,  the  conclusion  that  he  has  assumed  the  resulting 
risks.*  This  distinction  does  not  seem  to  have  been  recognized  by 
any  other  court,  and  has  apparently  no  logical  basis.  The  phrase 
"assumption  of  risk,"  however,  may  have  been  used  to  express  the 

8  Lloyd  V.  Hones  ( 1900 )  126  N.  C.  thesis  that  the  servant's  rights  are  de- 
-359,  35  S.  E.  611  ("assumption  of  risk"  terminable  by  the  same  standard, 
not  implied  merely  because  an  employee  whether  the  maxim  or  an  implied  con- 
is  operating  a  machine  which  he  knows  tract  be  relied  upon, — a  position  which 
is  lacking  in  safety  appliances  which  the  present  writer  believes  to  be  the 
have  come  into  general  use),  citing  correct  one, — so  important  an  element 
Smith  V.  Baker  (1891)  A.  C.  325,  60  should  have  been  explicitly  mentioned. 
L.  J.  Q.  B.  N.  S.  683,  40  Week.  Rep.  Having  omitted  to  refer  to  it,  the  court 
392,  65  L.  T.  N.  S.  467,  55  J.  P.  660.  has  laid  itself  open  to  the  charge  that, 

In  Marks  v.  Harriet  Cotton  Mills  it  thus  repudiating  a  doctrine  formu- 
(1905)  138  N.  C.  401,  50  S.  E.  769,  lated  as  to  the  effect  of  the  maxim,  for 
3  Ann.  Cas.  812,  the  court  said  that  the  the  reason  that  that  doctrine  is  in  con- 
doctrine  of  Smith  V.  Baker  had  been  flict  with  one  formulated  with  reference 
adopted  and  followed  in  that  state.  to  the  theory  of  an  implied  contract,  it 

3  MoPeck  V.  Central  Vermont  K.  Co.  has  failed  to  understand  the  true  sig- 

(1897)   25  C.  C.  A.  110,  50  U.  S.  App.  nificance  of  tne  English  decisions. 
27,   79  Fed.  590.     There,  however,   the       A    similar    remark    is    applicable    to 

court    seems    not    to    have    appreciated  doubts  expressed  as  to  the  correctness 

the    limited    scope   of    the    English    de-  of  the  English  decisions  in  Volk  v.  B. 

cisions   under    the   employers'    liability  F.  Sturtevant  Co.    (1900)    43  C.  C.  A. 

act,  as  it  enters  into  an  elaborate  state-  527,   104  Fed.  276. 

ment   designed   to   show   that    the   doc-        i  Richmond  &  D.  R.  Co.  v.  Norment 

-trine  of  those  cases  is  not  that  which  (1887)    84  Va.   167,   10  Am.   St.   Eep. 

is  accepted  by  the  American  courts.    As  827,  4  S.  E.  211    (car  repairer  injured 

shown  in  §  1186,  ante,  the  actual  doc-  by  lack  of  proper  signaling  system), 
trine  of  these  courts  is  one  which  predi-        i  Schwamdner    v.    Birge     (1884)     33 

cates  a  contractual  assumption  of  risks,  Hun,    186    (boy   of   nineteen   employed 

and   not  an   assumption   based  upon   a  in   an  upper   story  of   a  factory  from 

maxim    which    is    independent    of    the  which,  as  he  knew,  the  means  of  escape 

existence   of   contractual   relations.     If  were  insufficient  in  case  of  fire), 
it  was  intended  to  argue  on  the  hypo- 
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predicament  to  "which  the  description  of  contributory  negligence  is- 
more  usually  and  more  properly  applied.     See  chapter  li.,   post. 

In  some  jurisdictions  the  doctrine  that  known  risks  are  assumed,, 
as  matter  of  law,  has  been  abrogated  by  statutes.  See  chapter  lxxii., 
post. 

1193.  [281]  Temporary  forgetfulness  of  a  known  danger  at  the 
time  of  the  accident. —  It  would  clearly  be  inconsistent  with  the  ra- 
tionale of  the  defense  of  assumption  of  risks  to  regard  it  as  being  ap- 
plicable in  cases  where,  through  mere  inadvertence  at  the  time  of  the 
accident,  the  servant  failed  to  recollect  or  to  observe  the  existence  of  a 
risk  previously  known  to  and  appreciated  by  him.  Accordingly,  for- 
getfulness of  and  inattention  to  such  a  risk,  when  they  are  not  brought 
about  by  any  cause  which  the  average  man  would  consider  adequate 
to  justify  the  mental  states  thus  designated,  are  universally  regarded 
as  insuificient  reasons  for  excluding  the  defense.  A  lapse  of  memory, 
or  the  inaction  of  the  faculties  of  observation,  under  such  circum- 
stances, may  fairly  be  regarded  as  a  conclusive  proof  of  negligence, 
the  result  being  that  the  servant  is  incapacitated  from  recovering, 
either  on  that  ground  or  on  the  ground  that  he  was  constructively 
chargeable  with  a  knowledge  of  the  risk  during  the  fatal  period  of 
forgetfulness  or  inattention,  and  that  his  responsibility  for  such  in- 
juries as  might  result  from  that  risk  was  continuous  and  uninter- 
rupted.' Even  if  the  servant  was  entirely  free  from  blame  as 
regards  the  action  which  was  the  immediate  occasion  of  his  receiving 

lln  Pingree  v.  Leyland  (1883)  135  after  he  had  been  struck  by  a  project- 
Mass.  398,  where  a  man  who  had  for  ing  roof  and  knocked  off  a  car,  said  in 
several  hours  run  a  winch  with  un-  answer  to  the  question  whether  he  did' 
covered  gearing,  and  was  then  injured  not  know  the  roof  was  there,  "Yes ;  but 
by  coming  into  contact  with  it,  the  I  did  not  think  of  it  at  the  time." 
doctrine  was  laid  down  that,  where  the  That  a  boy  attending  a  machine  hav- 
servant  is  so  fully  cognizant  of  the  ing  unguarded  cogwheels  allowed  his 
character  and  condition  of  a  machine  hand  to  slip  into  them,  because  of  his 
that  he  feels  it  advisable  to  use  more  inadvertence  or  inattention  caused  by 
than  ordinary  care  m  operating  it  he  ^^tching  another  boy  who  was  near  by, 
cannot  recover  for  an  miury  which  he  •  ,■  ■  ,,  ■' .  .  ■',' 
receives,  in  a  moment  of  inadvertence,  f^  ^''f  "°  "8^*  "J  recovery  against 
from  the  very  source  of  danger  to  which  *°^  employer.  E.  S.  Higgms  Carpet 
he  sees  himself  to  be  exposed.  C^"-  ''■  O'Keefe   (1897)   25  C.  C.  A.  220, 

In    Palmer    v.    Bwrrison    (1885)     57  ^^  ^-  ^-  ^PP-  ^4,  79  Fed.  900. 

Mich.    182,   23   N.   W.   624,   the   action  I"  ^  case  where  a  boy  unnecessarily 

was  held  not  to  be  maintainable  where  put  his  arm  into  a  dangerous  position 

the   plaintiff  testified  that   he   did   not  with   regard    to   moving   machinery,    it 

pay     any     attention     to     whether     the  was    laid    down    that    the   fact   that    a 

pointer  which    injured   him   was   going  servant  had  forgotten  about  a  previous- 

or  not.  ly  known  danger,  and  omitted  to  adopt 

In  Clark  v.  St.  Paul  &  8.  C.  R.  Co.  the    suggested    precaution   to   avoid    it, 

(1881)    28    Minn.    131,    9    N.    W.    581,  would    not    relieve    him    of    the    charge 

recovery  was  denied  where  a  brakeman,  of  contributory  negligence.     Truntle  v> 
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the  injury,  he  cannot  recover  if  it  appears  that  that  action  was  due 
to  an  extrinsic  cause  for  which  the  employer  was  in  no  wise  respon- 
sible.'' 

A  more  difficult  situation  is  presented  when  the  servant's  failure 
to  recollect  or  observe  a  previously  ascertained  risk  is  due  to  the  fact 
that  he  was  engaged  in  some  pressing  duty;  and  the  courts  have 
arrived  at  different  conclusions  with  regard  to  the  juridical  conse- 
quences of  such  a  situation.  Some  reference  to  cases  of  this  type 
was  necessitated  by  the  course  of  the  discussions  in  an  earlier  part 
of  this  treatise  (§  961,  ante),  and  it  will  now  be  requisite  to  revert  tO' 
the  subject  once  more  in  the  present  connection. 

The  effect  of  several  New  York  decisions  with  regard  to  one  par- 
ticular class  of  accidents  is  that  a  railway  servant  cannot  be  declared 
negligent,  as  a  matter  of  law,  simply  because  the  location  of  the  struc- 
tures above  or  alongside  the  track,  and  their  relation  to  his  own 
personal  safety  and  that  of  the  train  which  he  is  assisting  to  operate, 
are  temporarily  forgotten  by  him,  owing  to  his  absorption  in  his- 
duties,  or  to  some  extrinsic  event  which  suddenly  diverts  his  attention 
at  a  critical  moment.*  According  to  the  supreme  court,  these  de- 
cisions may  be  abstracted  from  the  facts  involved  and  treated  as 

North  Star  Woolen^MUl  Co.    (1894)    57  would     be     adequate     to     justify     the 

Minn.   52,   58  N.   W.   832.  mental    state    thus    designated.      Viohl 

See  also  note,  9,  infra.  v.    North   Pacific   Lumber    Co.    (1905) 

The  rule  as  to  assumed  risk  has  full  46  Or.  297,  80  Pac.  112. 
effect    notwithstanding    a      momentary        Recovery    was    denied    in    Harper    v. 

forgetfulness,  although  the  circumstan-  Illinois  C.  R.  Co.    (1909)    131  Ky.  225, 

ces   may   be   such   as   not  to  malce  the  115   S.   W.   198,  where  the   injury  was 

servant    guilty    of    contributory    negli-  caused    by    the    servant    in    a    moment 

gence.       Courtney     v.     Niagara     Falls  of  thoughtlessness  putting  his  hand  on 

Hydraulic   Power   &    Mjg.    Co.    (1910)  cogwheels. 

138    App.    Div.    383,    122   N.   Y.    Supp.        Recovery    was    denied    in    Clark    v. 

721,  affirmed  in   (1911)   201  N.  Y.  584,  Canadian  P.   R.   Co.    (1911)    18   West. 

95  N.  E.  1126.  Law.  Rep.    (Can.)    467,  where  a  brake- 

A    minor    injured    by    being    caught  man    momentarily   forgot   the    location  , 

between  an  elevator  on  which  his  duties  of   a   water    pipe   situated   dangerously 

require  him  to  ride  and  a  passing  floor  near  to  the  tracks. 

cannot  hold   his  master   liable   for   the        ^  Cheney  \.  Middlesex  Co.  (1894)   161 

injury,  where  his   only  explanation   of  Mass.  296,  37  N.  E.  175,  where  a  serv- 

the  injury  was  that  he  did  not  think,  ant,  while  passing  through  an  alley  be- 

Cronin  v.   Oolumhian  Mfg.   Co.    (1909)  tween      moving      machines,      suddenly 

75    N.    H.    319,    29    L.R.A.(N.S.)    Ill,  dropped    his    hands    upon    hearing    an 

74   Atl.   180.  outcry,  and  was  caught  in  the  gearing. 

The    rule    asserted    in    the    text    was        3  A   brakeman   is    not,   as   matter    of 

followed  in  Martin  v.  Cincinnati  Trac-  law,   guilty   of   negligence   contributing 

tion  Co.   (1908)    30  Ohio  C.  C.  703.  to   his   being   struck   by   a   low   bridge 

The   temporary   forgetfulness   of   the  over  the  track  and  injured  thereby.  In 

open  and  visible  risks  Incident  to  the  failing  to  take  notice  of  the  fact  that 

employment  will  not  avail  the  servant  he  is  approaching  the  bridge,  although 

as   an  excuse  unless  brought   about  by  he  has  been  over  the  road  many  times 

gome  cause  which  to  the  average  man  and    knows    of    the    existence    of    the 
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having  established  the  general  principle  that  "a  servant  is  not  bound 
at  all  times  and  under  all  circumstances  to  be  mindful  of  the  dangers 
which  surround  him  while  engaged  in  the  performance  of  his  duty, 
even  though  he  may  be  well  aware  of  their  existence."  The  corollary 
of  this  rule  is  considered  to  be  that,  if  a  jury  is  justified  in  finding 
that  the  servant  was  not  negligent  in  failing  to  observe  the  risk,  it 
•cannot  be  declared  that  the  risk  was  assumed.*' 


bridge,  where  at  the  time  of  the  acci- 
dent he  is  upon  a  long  train,  intent 
upon  the  discharge  of  his  duty,  with 
his  face  toward  the  rear,  in  a  posi- 
tion most  effectually  to  discharge  such 
duty  and  has  no  warning  of  the  bridge. 
Wallace  v.  Central  Vermont  R.  Go. 
(1893)  138  N.  Y.  302,  33  N.  E.  1069, 
reversing  (1892)  43  N.  Y.  S.  R.  639, 
18  N.  Y.  Supp.  280. 

The  decision  in  Williams  v.  Delaware, 
L.  &  W.  R.  Co.  (1899)  116  N.  Y.  628, 
22  N.  E.  1117,  where  the  court  uses  lan- 
^guage  which  is  apparently  susceptible 
-of  the  construction  that  it  intended 
to  apply  the  doctrine  that  a  brakeman 
is,  as  a  matter  of  law,  negligent  if,  in 
the  absence  of  anything  to  divert  his 
attention,  he  does  not  observe  the 
proximity  of  a  bridge,  the  position  of 
which  he  has  previously  ascertained, 
was  explained  as  having  really  decided 
no  more  than  that  contributory  negli- 
gence is  inferable,  as  matter  of  law, 
where  a  brakeman,  knowing  that  he  is 
approaching  an  overhead  bridge,  and 
that  it  is  dangerously  low,  turns  his 
back  to  it.  It  is  worthy  of  observation 
"that,  on  the  facts,  the  Wallace  Case 
is  not  inconsistent  with  those  cited  in 
the  latter  part  of  this  section,  as  tliere 
were  "tell-tales"  placed  at  most  of 
the  bridges  in  accordance  with  the 
statutory  requirement,  and  the  warning 
signal  at  the  particular  bridge  which 
■caused  the  injury  was  out  of  repair. 
Clearly,  therefore,  the  position  might 
have  been  taken  that,  in  view  of  the 
bridge  being  an  exception  to  the  general 
practice  of  the  company,  the  servant's 
constructive  knowledge  of  the  conditions 
was  a  question  for  the  jury.  The  risk 
assumed  was  that  of  low  bridges  with 
an  efficient  warning  signal,  not  that  of 
bridges  without  them,  unless  his  knowl- 
edge of  this  particular  risk  was  estab- 
lished. 

The    Wallace    Case   was    followed    in 


Fitzgerald  v.  New  York  C.  d  H.  R.  R. 
Go.  (1899)  37  App.  Div.  127,  55  N.  Y. 
Supp.  1124  (low  overhead  bridge)  ; 
Benthin  v.  New  York  O.  dc  H.  R.  R. 
Go.  (1897)  24  App.  Div.  303,  48  N.  Y. 
Supp.  503  (telegraph  pole  near  track)  ; 
Brown  v.  New  York  C.  &  H.  R.  R.  Go. 
(1899)  42  App.  Div.  548,  59  N.  Y. 
Supp.  672  (mail  crane)  ;  Mc&ovem  v. 
Standard  Oil  Go.  (1896)  11  App.  Div. 
588,  42  N.  Y.  Supp.  595  (brakeman 
struck  by  cross-bar  extending  across  an 
opening  in  a  fence  through  which  a 
siding  passed,  held  not  to  be,  as  mat- 
ter of  law,  guilty  of  contributory  negli- 
gence in  failing  to  observe  it,  the  evi- 
dence being  that,  although  he  had 
opportunities  for  ascertaining  its  posi- 
tion and  the  danger  created  by  it,  his 
attention,  as  he  approached  the  bar,  was 
drawn  away  by  the  cries  of  a  person 
close   by ) . 

In  another  case  the  court  refused  to 
say,  as  a  matter  of  law,  that  when 
approaching  a  highway  crossing  an 
engineer  must  hear  in  mind  the  precise 
location  and  character  of  every  switch 
in  the  immediate  vicinity,  while  he  is 
running  an  express  train  at  40  miles 
an  hour.  Young  v.  Syracuse,  B.  d 
N.  Y.  R.  Go.  (1899)  45  App.  Div.  296, 
61  N.  Y.  Supp.  202.  There  the  engineer 
of  a  train  ran  into  a  switch  unneces- 
sarily placed  behind  a  water  tank,  so 
that  the  danger  signal  on  it  could  be 
seen  only  60  feet  away.  The  case  was 
declared  to  be  for  the  jury,  though  he 
knew  of  the  switch,  and  though  rules 
of  the  company,  of  which  he  knew,  re- 
quired engineers  to  approach  switches 
with  great  care,  having  their  trains,  if 
possible,  under  such  control  as  to  be 
able  to  stop  them  from  running  into  an 
open  switch. 

3a  Young  v.  Syracuse,  B.  d>  N.  Y.  R. 
Go.  (1899)  45  App.  Div.  296,  61  N.  Y. 
Supp.  202. 
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A  similar,  though  less  pronounced,  trend  of  judicial  opinion  is 
observable  in  some  cases  decided  in  other  courts.* 

To  the  present  writer  it  seems  that  the  doctrine  embodied  in  the 
■decisions  cited  is  erroneous,  except  in  so  far  as  it  may  be  considered 
merely  an  assertion  of  the  narrow  principle  that,  if  an  employer  has 
elected  under  such  circumstances  as  those  presented  to  rely  spe- 
-cifically  upon  the  defense  that  the  servant  was  negligent  in  failing  to 
protect  himself  at  the  time  of  the  accident,  the  case  must  be  sent  to 
the  jury,  for  the  reason  that  his  forgetfulness  of  or  inattention  to  the 
danger  may  possibly  have  been  excusable  owing  to  the  engrossing 
jiature  of  his  duties.  (See  §§  1266,  1364,  d,  post.)  But  if  the  em- 
ployer has  taken  his  stand  upon  the  defense  of  an  assumption  of  the 
xisk  continuing  from  the  time  the  servant  ascertained  its  existence 
Tip  to  the  time  when  he  was  injured,  it  is  not  easy  to  see  on  what 
logical  grounds  the  temporary  ignorance  of  the  servant,  resulting 
from  his  absorption  in  his  work,  can  prevent  that  defense  from 
operating  as  a  bar  to  the  action.^  The  theory  under  which  the 
servant's  assumption  of  a  risk  superadded  to  his  employment  by  the 


4  In  West  V.  Southern  P.  Co.  { 1898 ) 
29  C.  C.  A.  219,  56  U.  S.  App.  323,  85 
Fed.  392,  the  court  recognizes,  a/rguendo, 
the  principle  that  a  master  may  be  lia- 
ble to  a  brakeman  for  an  injury  caused 
by  the  proximity  of  an  uncovered  cul- 
vert to  a  switch,  where  its  presence  was 
unknown  to  him  at  the  time  of  the 
accident,  or,  although  it  was  exposed 
to  view,  so  that  if  thoughtful  and  ob- 
servant he  might  have  seen  and  avoided 
it,  yet  by  reason  of  his  intentness  upon 
the  work  in  hand,  his  attention  was  for 
the  moment  diverted^ 

In  another  case,  where  it  was  con- 
tended that  a  brakeman  assumed  the 
risk  of  coupling  by  reason  of  his  knowl- 
edge of  the  character  and  condition  of 
the  drawbar  of  a  certain  engine,  and 
it  appeared  that  he  was  ordered  to 
make  the  coupling  when  a  passenger 
-train  was  due  in  a  few  moments,  the 
court  said  that  in  using  the  defective 
drawbar  he  did  not  waive  his  right  of 
action  for  the  injury  received.  He 
would  not  be  justified  in  disobedience 
to  orders  at  such  a  critical  moment. 
fttrong  v.  Iowa  C.  R.  Co..  (1895)  94 
Iowa,  380,  62  N.  W.  799.  But  see 
note  5,  infra,  as  to  the  Iowa  doctrine. 

In  another  case,  the  absence  of  an 
exigency  or  unusual  circumstances  de- 
manding the  servant's  exclusive  atten- 


tion, rapidity,  or  promptness  of  action 
was  adverted  to  as  evidence  corroborat- 
ing the  conclusion  that  the  servant  had 
assumed  obvious  risks  arising  from 
certain  permanent  conditions  on  the 
master's  premises.  Disano  v.  New 
England  Steam  Brick  Co.  (1898)  20 
R.   I.   452,   40   Atl.   7. 

The  question  of  an  engineer's  as- 
sumption of  the  risk  of  the  danger  of 
posts  placed  near  to  the  track  is  for 
the  jury,  where,  at  the  time  of  the 
engineer's  injury,  his  mind  was  entirely 
engaged  with  a  break  in  his  engine. 
St.  Louis,  I.  M.  &  S.  B.  Go.  v.  Conley 
(1911)    110  C.  0.  A.  97,  187  Fed.  949. 

s  The  contrasted  situations  indicated 
in  the  text — which,  it  will  be  noticed, 
represent  what  is  in  most  instances  a 
mere  accident  of  litigation,  depending 
upon  the  theory  of  the  facts  which 
counsel  may  have  happened  to  prefer 
— ^afford  a  basis  upon  which  it  is  easy 
to  reconcile  two  Iowa  cases  which  seem 
at  first  sight  to  be  somewhat  incon- 
sistent. In  Oreenleaf  v.  Dubuque  £ 
S.  C.  R.  Co.  (1871)  33  Iowa,  52,  where 
a  brakeman  was  struck  by  the  water- 
spout of  a  tank,  the  defense  raised  was 
contributory  negligence.  The  court  re- 
fused to  say  that  this  was  available, 
as  a  matter  of  law,  remarking  that,  if 
the  service  to  be  performed  was  of  a 
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master's  negligence  is  imiDlied  on  the  ground  of  a  supposed  stipula- 
tion not  to  hold  the  master  responsible  for  such  injuries  as  may  sub- 
sequently result  from  the  existence  of  that  risk,  and  the  theory  that 
the  servant's  forgetfulness  of  the  defective  conditions  at  the  time  of 
the  accident  injects  into  the  case  a  differentiating  factor  which  will 
enable  him  to  maintain  an  action,  cannot  stand  together  without  the 
aid  of  the  hypothesis  that  the  contract  into  which  the  servant  is  thus 
supposed  to  have  entered  is  suspended  for  the  moment,  whenever  his 
thoughts  and  attention  happen  to  be  excusably  diverted  to  such  an 
extent  that  he  fails  to  remember  the  danger  to  which  the  contract 
relates.  Such  a  hypothesis  introduces  into  the  law  of  contracts  a 
conception  not  admitted  in  any  other  class  of  cases,  and  no  valid 
reason  has  ever  been  suggested  why  it  should  be  admitted  in  the  class 
now  under  discussion.* 


character  to  require  that  his  exclusive 
attention  should  be  fixed  on  it,  and 
that  he  should  act  with  rapidity  and 
promptness,  it  could  hardly  be  expected 
that  he  should  bear  in  mind  the  exist- 
ence of  the  defect  and  be  prepared  at 
all  times  to  avoid  it. 

In  Perigo  v.  Chicago,  R.  I.  d  P.  Tt. 
Co.  (1879)  52  Iowa,  276,  3  N.  W.  43 
(1880)  55  Iowa,  326,  7  N.  W.  627,  the 
defense  of  waiver  was  explicitly  relied 
upon,  and  the  court  accordingly  held 
that  the  servant's  absorption  in  his 
duties  did  not  excuse  his  failure  to 
remember  the  dangerous  conditions. 
See  note  9,  infra.  The  latter  case  is, 
however,  apparently  inconsistent  with 
the  Strong  Case  (1895)  94  Iowa,  380, 
62  N.  W.  799,  cited  in  note  4,  supra. 

As  the  defense  of  assumption  of  risks 
is  an  afiBrmative  one,  which  must  be 
raised  by  the  employee,  a  complaint  is 
not  demurrable  which  alleges  that  the 
injury  was  received  in  consequence  of 
its  being  impossible  to  stop  the  train 
as  quickly  with  the  defective  brakes  fur- 
nished as  if  they  had  been  in  good 
condition,  and  that  the  servant,  while 
attempting  to  stop  the  train,  was  car- 
ried against  a  low  overhead  bridge 
which  he  failed  to  observe,  owing  to 
his  being  busily  engaged  in  his  duties. 
Beard  v.  Chesapeake  &  0.  R.  Co.  (1893) 
90  Va.   351,   18   S.  E.  559. 

6  In  young  v.  Syracuse,  B.  &  N.  T. 
R.  Co.  (1899)  45  App.  Div.  296,  61  N. 
Y.  Supp.  202,  Smith  J.,  aptly  remarks 
in  his  dissenting  opinion:  "If  the  doc- 
trine of  the  assumption  of  obvious  risks 


has  any  vital  force,  how  can  it  matter 
whether  or  not  the  servant  has  in  mind 
the  danger?  This  fact  clearly  has  sig- 
nificance if  the  question  be  one  of  con- 
tributory negligence.  If  it  be  one  of 
the  assumption  of  obvious  risks,  it  is 
clearly  immaterial.  Under  that  doc- 
trine the  master  is  absolutely  relieved 
from  liability  resulting  from  that  risk. 
There  is  no  question  of  the  care  or  the 
negligence  of  the  eniployee.  It  is  a 
contract  exemption  absolute." 

A  similar  doctrine  is  involved  in  a 
decision  by  the  supreme  court,  of  later 
date  than  this  one.  Rohan  v.  Metro- 
politOM  Street  R.  Go.  (1901)  59  App. 
Div.  250,  69  N.  Y.  Supp.  570,  where 
an  employee  in  a  boiler  room  was  in- 
jured by  falling  through  a  space  which 
he  knew  to  exist  between  the  boilers 
and  the  end  of  a  bridge  along  which 
he  was  making  his  way  to  shut  off  es- 
caping steam  after  an  explosion.  The 
accident  had  filled  the  room  with  vapor, 
and  there  was  a  good  deal  of  confusion 
and  excitement.  The  circumstances, 
therefore,  were  manifestly  such  as 
would  probably  have  caused  a  tempo- 
rary forgetfulness  of  the  conditions.  But 
the  point  was  not  expressly  noticed, 
either  by  counsel  or  by  the  court. 

The  attempt  of  the  majority  of  the 
court  in  the  Young  Case  to  distinguish 
Gibson  v.  Urie  R.  R.  Co.  (1875)  63  N. 
Y.  450,  20  Am.  Rep.  552,  on  the  ground 
that,  when  struck,  the  plaintiff  was  not 
engaged  in  any  duty  which  distracted 
his  attention  from  the  danger  which- 
confronted  him,   is  an  attempt  to  per- 
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These  considerations  seem  to  be  decisive  in  favor  of  the  theory- 
adopted  by  the  courts  of  several  states,  that  an  action  for  an  injury 
caused  by  the  master's  negligence  is  barred  by  evidence  which  shows 
that  the  servant  had,  before  the  accident,  attained  a  full  comprehen- 
sion of  the  risk  created  by  that  negligence,  although  it  may  also  be 
apparent  that,  at  the  time  of  the  accident,  he  was  giving  such  close 
attention  to  matters  connected  with  his  duties  that  he  had  tempo- 
rarily forgotten  or  did  not  observe  the  existence  of  the  risk.  That  is 
to  say,  the  defense  of  an  assumption  of  the  risk  operates  as  a  bar  to 
the  action,  irrespective  of  whether  the  servant  was  or  was  not  negli- 
gent in  the  premises.  (Compare  §§  1220-1222,  post.)  Or,  as  the 
situation  is  also  stated,  the  question  of  the  servant's  waiver  cannot 
be  affected  by  the  rapidity  or  promptness  with  which  he  may  have 
been  required  to  act  when  the  risk  was  encountered.'  This  result 
may  be  viewed  as  a  simple  deduction  from  the  axiomatic  principle 
that,  if  the  facts  of  a  case  are  such  as  to  enable  the  person  sued  to  rely 
on  two  or  more  defenses  at  his  option,  and  one  of  those  indisputably 
furnishes  a  perfect  bar  to  the  action,  he  cannot  be  precluded  from 
availing  himself  of  its  protection,  merely  because  the  intervention  of 
a  jury  is  necessary  to  determine  whether  the  other  defense  is  also 
open  to  him.  Or  the  conception  may  be  entertained  that  the  possi- 
bility of  the  servant's  forgetting  a  risk  which  has  been  previously 
accepted  is  an  incidental  hazard  embraced  by  the  implied  stipulation 
upon  the  subject.' 

form  the  impossible  by  converting  into  ing  sight  of  the  danger  which  threat- 

a  differentiating  factor  a  detail  which  ened    him;    but    that    his    inability    to 

in  the  earlier  decision  was  wholly  im-  maintain   the    action   was    a    necessary 

material.  result  of  the  fact  that  the  danger  was 

7  Brossman  v.   Lehigh  Valley  R.   Co.  obvious  and  therefore  assumed  by  him. 

(1886)    113  Pa.  490,  57  Am.  Eep.  479,  A  brakeman  who  knew  that  a  spring 

6   Atl.  226    (low  bridge;   dark  night)  ;  attached  to  a  drawhead  to  prevent  the 

Perigo   v.   Chicago,   R.   I.   &   P.   R.   Co.  cars  from  coming  dangerously  close  to- 

(1879)  52    Iowa,    276,    3    N.    W.    43  gether  had  been  lost,  and  who  himself 

(1880)  55  Iowa,  326,  7  N.  W.  627  replaced  the  drawhead  without  the 
(brakeman  was  injured  by  a  structure  spring,  and  who  was  injured  later  dur- 
near  the  track).  ing   the    run    while    coupling   that    car 

In  Baltimore  &  0.  R.  Co.  v.  Strieker  to  another,  by  the  cars  being  driven  so 

(1878)    51   Md.   47,   34   Am.   Rep.  291,  close  together  as  to  crush  him,  cannot, 

where  the  injury  was  caused  by  a  low  on  account  of  his  having  assumed  the 

overhead   bridge,    the   court    in    answer  risk,  recover  of  the  company,  although 

to  the  suggestion  that,  as  the  servant's  it  was  dark  at  the  time  and  he  did  not 

attention  might  have  been  diverted  to  know  that  the  car  he  was  coupling  was 

other   duties,  he  might  not  (lave  been  the  one  without  the  spring.     Houston 

wanting  in  due  care,  said  that  its  de-  &  T.  G.  R.  Go.  v.  Barrager   (1890)   — 

cision  against  the  right  of  recovery  was  Tex.  — ,  14  S.  W.  242. 

not  based  on  this  ground;   that  in  his  See   also   the   following  notes, 

preoccupation  with  his  other  duties  he  8  The   situation   is   thus   stated   in   a 

might  have  been  free  from  blame  in  Ids-  case  where  the  confusion  of  mind  re- 
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So  far  as  regards  its  effect  in  barring  the  servant's  action,  this 
theory  is  virtually  equivalent  to  one  which  is  asserted  more  or  less 
distinctly  in  several  cases;  viz.j,  that,  v^hen  a  servant  has  once  ob- 
tained notice  of  an  abnormal  risk,  his  failure  to  observe  it  and  pro- 
tect himself  on  all  subsequent  occasions  must  be  treated  as  negli- 
gence per  se,  and  that  he  cannot  claim  any  special  indulgence  on  the 
ground  that  his  attention  was  diverted  by  the  necessity  of  attending 
closely  to  his  duties  at  the  particular  moment  when  the  injury  was 
received.' 

As  to  the  conception  that  a  master  is  guilty  of  negligence  if  his 
instrumentalities  or  methods  are  of  such  a  nature  that  a  momentary 
and  excusable  diversion  of  the  servant's  attention  from  his  environ- 
ment owing  to  his  absorption  in  his  duties  is  likely  to  cause  injury, 
see  §§  928,  964,  ante. 


suiting  from  being  suddenly  called  up- 
on to  get  out  of  the  way  of  an  ap- 
proaching train  caused  a  section  man 
to  forget  the  presence  of  a  pile  of 
lumber  close  to  the  track  where  he  was 
working.  The  court  considered  that 
the  possibility  that  the  pile  might  pre- 
vent his  escaping  in  time  or  cause  him 
to  stumble  was  one  of  the  risks  as- 
sumed by  him,  unless,  as  was  sug- 
gested, the  train  was  running  at  a  rate 
greater  than  he  had  reason  to  antici- 
pate. Bengtson  v.  Chicago,  St.  P.  M. 
d  0.  R.  Go.  (1891)  47  Minn.  487,  50 
N.  W.  531. 

Similarly  in  Baylor  v.  Delawa/re,  L. 
&  W.  R.  Co.  (1878)  40  N.  J.  L.  23, 
29  Am.  Rep.  208  (low  bridge  case) 
the  court  argued  thus:  "Nor  does 
there  seem  any  weight  in  the  sugges- 
tion that  the  plaintiff  was  called  upon 
suddenly  to  take  part  in  the  operation 
of  switching  off  these  cars  at  the 
time  in  question.  There  was  nothing 
unusual  in  this  act;  it  was  part  of  the 
ordinary  duty  of  the  brakeman  to  per- 
form it.  As  to  the  pretext  that  the 
call  upon  the  plaintiff  to  perform  this 
service  was  sudden,  and  that  he  was 
thrown  off  his  guard,  it  is  certainly  a 
conclusive  answer  to  say  that  it  was 
a  part  of  his  bargain  when  he  under- 
took this  business,  that  he  subjected 
himself  to  the  risk  of  such  emergen- 
cies. He  did  not  stipulate  that  there 
should  be  no  exigencies  or  unexpected 
demands  upon  him  for  services,  and 
in  the  ordinary  course  of  things  he  was 
liable  to  be  placed  in  these  situations 


that  were  full  of  danger  to  a  heedless 
person." 

9  In  Louisville  d  JV.  R.  Co.  v.  Hall 
(1888)  87  Ala.  708,  4  L.R.A.  710,  13 
Am.  St.  Rep.  84,  6  So.  277,  where  the 
servant  was  injured  by  a  low  over- 
head bridge,  the  court  said:  "If, 
under  the  rules  we  have  stated,  the 
plaintiff  was  sufficiently  notified  or 
warned,  and  from  inattention,  indiffer- 
ence, absentmindness,  or  forgetful- 
ness,  he  failed  to  inform  himself,  or 
failed  to  take  necessary  steps  to  avoid 
the  injury,  this  was  proximate,  con- 
tributory negligence,  and  is  also  a 
complete  answer  to  the  action.  He 
must  avail  himself  of  the  instructions 
given  him  or  furnished  for  his  use; 
and,  taking  into  the  account  tbe  sur- 
roundings and  perils  attendant  upon 
the  nature  of  the  service  he  enters 
upon,  he  must  bestow  such  care,  watch- 
fulness, and  caution  as  ordinarily  pru- 
dent men  would  usually  exercise  in 
reference  to  their  own  safety  under 
like  circumstances.  There  are  perils 
in  the  very  nature  of  such  service, 
against  which  prudence  cannot  always 
guard.  Of  these  the  employee  takes 
the  risk.  He  is  guilty  of  contributory 
negligence  if  in  his  care,  diligence,  and 
watchfulness  he  falls  below  the  stand- 
ard stated  above." 

For  other  decisions  which,  on  the 
facts,  virtually  involve  the  assumption 
that  trainmen  can  always,  by  taking 
adequate  care,  protect  themselves  from 
injury  under  these  or  similar  circum- 
stances,   whether    there    is    or    is    not 
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1194.  [282]  Failure  of  the  servant  to  notify  the  master  as  to  the 
existence  of  the  dangerous  conditions. —  (Compare  §  1217,  post.) — 
The  failure  of  the  servant  to  report  to  the  master  the  existence  of  the 
dangerous  conditions  which  caused  the  injury  in  suit  is  frequently 
referred  to  as  a  circumstance  which  corroborates  the  conclusion  that 
the  responsibility  for  any  injuries  which  the  servant  might  receive  by 
reason  of  those  conditions  was  assumed  by  him.^  The  alternative 
open  to  the  servant  is  said  to  be  that  he  may  either  notify  the  master 
or  remain  silent  and  take  the  risk.*  The  rule  is  declared  to  be 
founded  on  justice  and  good  sense,  for  the  reason  that,  in  a  large 
majority  of  cases,  employees  are  better  informed  than  their  employers 
as  to  the  safety  of  machinery  in  use  by  them,  as  they  have  better 
means  of  information.' 

some    pressing    duty    to    perform,    see  This  omission  on  the  servant's  part 

Baylor  v.   Delaware,   L.   d    W.   R.    Co.  is  also  mentioned  as  a  material  factor 

(1878)    40   N.   J.   L.   23,   29   Am.   Eep.  in   numerous   other   cases,   of   which  it 

208     (low   bridge)  ;    Illick    v.    Flint    &  will  be  sufficient  to  cite  the  following: 

P.  M.  R.  Go.    (1888)    67  Mich.  632,  35  Washington   &    G.    R.    Co.    v.    McDade 

N.  W.   708    (side  of  bridge  near  track  (1890)    135   U.  S.   554,   34  L.  ed.  235, 

struck  brakeman  while  climbing  a  car  10  Sup.  Ct.  Eep.  1044 ;  Baltimore  &  0. 

to  set  brakes  which  had  been  signaled  R.  Go.  v.  Baugh   (1893)   149  U.  S.  368, 

for)  ;  and  the  cases  mentioned  in  notes  37   L.   ed.   772,   13   Sup.   Ct.   Kep.   914; 

7  and  8,  supra.    Compare  also  the  cases  Hough  v.  Texas  &  P.  R.  Go.  (1879)   100 

cited    in    §    926,    ante,    some    of   which  U.    S.    213,    224,    25    L.    ed.    612,    617; 

exhibit     a     similar     standpoint,     even  McQueen  v.   Central  Branch   Union  P.^ 

though  the  servant's  absorption  in  his  R.    Co.     (1883)     30    Kan.    691,    1    Pae. 

duties    may    not    have    been    explicitly  139;    Pollich  v.   Sellers    (1890)    42  La. 

adverted  to.     Some  remarks  on  the  ab-  Ann.    623,    7    So.    786;    Lake   Shore    & 

surdity   and   injustice   of  this   assump-  M.   8.   R.    Co.   v.    Conway    (1897)     169 

tion  have  been  offered   in  §   961,  note.  111.  505,   48  N.  E.   483;    Illinois   G.  R. 

The   fact   that   the   plaintiff  was   in-  Co.  v.  Jones    (1882)    11  111.  App.  324; 

jured    while    engaged    in    the    work    of  New  York,  L.  E.  &  W.  R.  Co.  v.  Lyons 

the  defendant  while  acting  in  an  emer-  (1888)     119     Pa.     324,     13    Atl.    205; 

gency  to  save  the   defendant's  employ-  Wannamaker  v.  Burke    (1886)    111  Pa. 

ees  from  injury,  and  as  the  necessities  423,   2  Atl.  500;    Hatt  v.   Nay    (1887) 

of  the  case  fairly  and  reasonably  called  144   Mass.    186,    10   N.   E.    807 ;    Davis 

for   his   doing,  would   not  warrant  his  v.  Detroit  £  M.  R.  Go.  (1870)   20  Mich. 

recovery  if  he  assumed  the  risk.     Oir-  105,   4    Am.    Rep.    364;    Mad   River   & 

ard    v.    Qrosvenordale    Co.     (1909)     82  L.  E.  R.  Co.  v.  Barler    (1856)    5  Ohio 

Conn.  272,  73  Atl.  747.  St.  541,  67  Am.  Dec.  312;  East  Tennes- 

i"It    has    been    repeatedly    held— in  see.  V.  &  O.  R.  Co.  v.  Qv,rley    (1883) 

fact   there   is   no  conflict   of   authority  12    Lea,    46;    Knoxville    Iron    Co.    v. 

upon  this  question — that  where  an  em-  Smith,  86  Tenn.  45,  5  S.  W.  438;  Lit- 

ployee  has  knowledge  of  machinery  be-  ton    v.    Thornton     (1881)     7    Vict.    L. 

ing    defective    and    dangerous,    and    in  Eep.   (L)   4. 

the  course  of  his  employment  continues  i  The   Antonio  Zamhrana    (1898)    89 

to  use  it  without  notifying  his  employer  Fed.  60  (seaman,  knowing  of  the  intoxi- 

of  such  defect  and  asking  him  to   re-  cation  of  the  mate,  concealed  the  fact 

pair,   he  voluntarily   accepts  the   risks,  from    the    master,    and    endeavored    to 

and  cannot,  in  case  of  injury  from  such  overcome     the     intoxication     before     it 

cause      recover     damages."     Mansfield  came  to  the  master's  notice). 

Coal'd   Coke    Co.   v.   McEnery    (1879)  »New   Tork,   L.   E.   &   W.   R.   Co.   v. 

91  Pa.  185,  36  Am.  Eep.  662.  Lyons  (1888)   119  Pa.  336,  13  Atl.  205.. 
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It  seems  a  reasonable  inference  from  the  language  in  which  the 
servant's  omission  to  report  a  defect  is  referred  to  in  the  cases  so  far 
cited,  that  he  was  considered  to  be  subject  to  a  specific  duty  in  this 
regard,  a  breach  of  which  would  have  rendered  him  guilty  of  con- 
tributory negligence,  if  there  had  been  any  object  in  mentioning  that 
defense  as  an  additional  bar  to  the  action.  In  fact,  the  failure  to 
inform  the  master  of  an  abnormal  risk  which  has  supervened  is  some- 
times adverted  to  as  a  circumstance  furnishing  such  a  bar.*  But 
there  is  high  judicial  authority  for  a  different  theory.  In  a  leading 
English  case  Lord  Watson  expressed  the  opinion  that  the  provision 
in  the  English  employers'  liability  act  of  1880  (see  chapter  lxxiv., 
post),  by  which  the  servant  is  declared  incapable  of  suing  under  the 
statute  if  he  has  failed  to  give  his  superiors  notice  of  a  defect  known 
to  him,  but  not  to  them,  has  put  the  servant  in  a  more  favorable 
position  than  he  occupied  under  the  common  law ;  ^  and  his  view  has 
been  adopted  by  the  supreme  court  of  Canada.*    But  with  all  defer- 


ihake  Shore  &  M.  8.  B.  Co.  v.  Stu- 
pak  (1886)  108  Ind.  1,  6  N.  E.  630. 
The  failure  to  report  is  treated  as  con- 
tributory negligence  in  Powers  v.  New 
York,  L.  E.  &  W.  R.  Go.  (1885)  98 
N.  Y.  274. 

"All  the  employees  are  presumed  to 
be  faithful  to  the  interest  of  the  em- 
ployerj  as  well  as  careful  of  their  own 
safety,  and  it  is  reasonable  to  say  that 
they  shall  promptly  report  any  defect 
likely  to  endanger  their  lives  or  the 
property  under  their  control.  If  they 
make  no  such  complaint,  it  is  fair  to 
infer  that  they  regard  the  appliances 
as  safe  and  sufficient,  or  that  they  know- 
ingly accept  the  risk  involved  in  the 
service."  Illinois  C.  R.  Go.  v.  Jones 
(1882)   11  111.  App.  324. 

BSee  Smith  v.  Baker  (1891)  A.  C. 
325,  where,  in  the  course  of  his  com- 
ments on  the  provision,  he  remarked: 
"I  think  the  object  and  effect  of  the 
enactment  is  to  relieve  the  employer 
of  liability  for  injuries  occasioned  by 
defects  which  were  neither  known  to  him 
nor  to  his  delegates  down  to  the  time 
when  the  injury  was  done.  At  common 
law  his  ignorance  would  not  have 
barred  the  workman's  claim,  as  he  was 
bound  to  see  that  his  machinery  and 
works  were  free  from  defect,  and  so 
far  the  provision  operates  in  favor  of 
the   employer." 

eWeisfer  v.  Foley  (1892)  21  Can.  S. 
■  C.  580.    In  view  of  the  paucity  of  direct 


authority  respecting  the  point  now  un- 
der discussion,  it  is  perhaps  not  amiss 
to  offer  a  few  criticisms  upon  the  rea- 
soning of  this  case.  The  exposition  of 
principles  appears  to  be  singularly  un- 
satisfactory,— more  particularly  when 
it  is  considered  with  reference  to  the 
special  findings  which  are  set  out  in 
the  record.  The  answers  of  the  jury 
to  three  of  the  questions  propounded 
by  the  trial  judge  were  to  this  effect: 
(1)  That  the  plaintiff  had  complained 
of  the  defect  to  the  person  who  ap- 
peared to  be  the  proper  person  to  re- 
ceive a  complaint;  (2)  that  the  defend- 
ant did  not  know  of  the  defect;  (3) 
that  the  member  of  the  defendant  firm 
who  was  himself  acting  as  manager 
ought  to  have  been  cognizant  of  the 
defect.  In  view  of  the  first  of  these 
findings  it  is  not  apparent  why  the 
effect  of  the  failure  of  the  servant  to 
notify  the  master  of  the  defect  should 
have  been  regarded  as  a  material  ques- 
tion in  the  case.  There  is  no  inti- 
mation that  the  evidence  was  insuffi- 
cient to  warrant  the  conclusion  arrived 
at  by  the  jury,  nor  that  the  notifica- 
tion was  inadequate  to  charge  the  mas- 
ter with  knowledge,  for  the  reason  that 
it  was  made  to  a  mere  fellow  servant. 
So  far  as  the  report  shows,  it  may 
have  been  made  to  the  manager  of  the 
concern,  who,  as  already  stated,  was 
one  of  the  partners  in  the  defendant 
firm.     But  even  if  we  assume  that  this 
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€uce  to  this  very  distinguished  jurist,  it  seems  open  to  doubt  whether 
this  theory  is  correct.     There  is,   it  is  true,   no  English  decision 


finding  could  not  be  treated  as  an  ele- 
ment in  the  case  for  some  reason,  evi- 
dential or  doctrinal,  whicTi  is  not  dis- 
closed, there  still  remains  the  diflSculty 
that  the  jury  also  declared  that  this 
managing  partner  "ought  to  have  been 
cognizant"  of  the  defect.  That  this 
■finding  was,  so  far  as  the  defendant's 
liability  was  concerned,  equivalent  to 
-a  finding,  is  indisputable,  both  on 
principle  and  authority. 

See  Mellors  v.  Shaw  (1861)  1  Best 
&,  S.  437,  30  L.  J.  Q.  B.  N.  S.  333,  7 
Jur.  N.  S.  845,  9  Week.  Rep.  748, 
where  Blackburn,  J.,  remarked  during 
"the  argument  of  counsel  that  an  alle- 
gation that  an  instrumentality  was 
"known  by  the  defendant  to  he  in  an 
unsafe  condition  is  established  by  proof 
-that  he  "ought  to  have  known"  that  it 
was  in  that  condition. 

Other  English  cases  which  declare 
or  assume  that  liability  on  the  master's 
part  is  negatived  by  his  ignorance  of 
the  defect  only  where  it  appears  that 
such  ignorance  was  excusable  are: 
Weems  v.  Mathieson  (1861)  4  Macq. 
H.  L.  Cas.  215;  Feltham  v.  England 
(1866)  L.  R.  2  Q.  B.  33,  36  L.  J. 
Q.  B.  N.  S.  14,  15  Week.  Rep.  151,  7 
Best  &  S.  676;  Paterson  v.  Wallace 
(1854)  1  Macq.  H.  L.  Cas.  748;  Roberts 
V.  Smith  (1857)  2  Hurlst.  &  N.  213, 
26  L.  J.  Exch.  N.  S.  319,  3  Jur.  N.  S. 
469;  Wehh  v.  Rervnie  (1865)  4  Fost.  & 
F.  608.  For  the  American  decisions  to 
-the  same  effect  see  chapter  xliii.,  ante. 
In  view  of  this  doctrine,  the  find- 
ing in  question  manifestly  put  the  mas- 
-ter  in  the  same  position  as  if  notice 
of  the  defect  had  actually  been  given 
by  the  servant,  and  rendered  it  a 
mere  matter  of  supererogation  to  in- 
quire whether  or  not  he  was  relieved 
from  liability  by  the  servant's  failure 
to  give  notice.  The  defendant  firm  was 
plainly  answerable  on  the  simple  ground 
that  one  of  its  members  had  been  per- 
sonally negligent  in  not  remedying  a 
defect  of  which  he  had  constructive 
knowledge.  See  Mellors  v.  Shaw 
(1861)  1  Best.  &  S.  437,  30  L.  J.  Q. 
B.  N.  S.  333,  7  Jur.  N.  S.  845,  9  Week. 
Rep.  748;  Ashworth  v.  Stanwix  (1861) 
S  El.  &  El.  701,  30  L.  J.  Q.  B.  N.  S. 
1S3,  7  Jur.  N.  S.  467,  4  L.  T.  N.  S. 
S5. 

M.  &  8.  Vol.  III.— 203. 


Thus  far  we  have  been  discussing  the 
case  on  the  assumption  that  the  court, 
in  deciding  that  a  judgment  for  the 
plaintiff  should  not  be  set  aside  for  the 
mere  reason  that  the  defendant  "had 
no  notice"  .  of  the  defect,  used  the 
phrase  in  the  sense  of  "had  received 
no  notification  from  the  servant."  This 
is  the  construction  put  upon  the  de- 
cision in  the  reporter's  headnote,  and 
the  reliance  placed  by  Strong,  J.,  upon 
the  passage  from  Lord  Watson's  opin- 
ion, where  this  is  undoubtedly  the  im- 
port of  the  words,  shows  that  the  court 
intended,  at  all  events,  to  assert  the 
doctrine  that  the  servant  did  not  for- 
feit his  right  of  action  by  not  giving 
notice  of  a  defect  which  was  known 
to  him.  But  it  may  be  desirable  to 
advert,  in  passing,  to  the  ambiguity 
of  phrase  "had  no  notice,"  which,  so 
far  as  the  words  themselves  are  con- 
cerned, may  also  be  taken  to  mean 
"had  no  actual  knowledge."  The  sig- 
nificance of  this  fact  when  considered 
with  reference  to  the  substance  of  the 
findings  above  referred  to  is  obvious. 
Such  a  construction  of  the  phrase  would 
render  Mr.  Justice  Strong's  remarks 
applicable  to  the  second  of  those  find- 
ings, and  upon  this  circumstance,  taken 
in  connection  with  the  further  circum- 
stance, already  commented  upon,  that 
the  findings  as  to  the  complaint  made 
by  the  servant,  and  the  master's  posses- 
sion of  constructive  knowledge  of  the 
defect,  a  plausible  argument  might  be 
based,  that  the  court  also  intended  to 
stand  sponsor  for  the  doctrine  that  it 
is  the  existence  or  absence  of  actual 
knowledge  that  determines  whether  the 
master  is  or  is  not  liable.  Such  a  doc- 
trine, as  is  very  plainly  shown  by  the 
English  cases  cited  above,  would  be  er- 
roneous. But  the  inquiry  is  not  worth 
pursuing  in  the  present  connection. 
We  have  merely  drawn  attention  to 
the  point,  as  being  one  of  the  obscure 
aspects  of  a  case  which,  to  say  the 
very  least,  is  neither  a  model  of  lucid 
statement  nor  a  favorable  exemplifi- 
cation of  the  manner  in  which  a  court 
of  review  should  deal  with  the  special 
findings  of  a  jury  in  actions  of  this 
sort. 
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which  in  terms  lays  down  the  rule  that  a  servant  who  learns  of  a 
defect  is  bound  to  communicate  his  knowledge  to  his  master,  and 
that  his  failure  to  give  such  information  constitutes  a  breach  of  a 
specific  duty  which  of  itself  is  enough  to  prevent  his  recovering  for 
any  injury  that  he  may  thereafter  receive  owing  to  the  existence 
of  the  defect.  But  the  reason  for  the  lack  of  direct  authority  on  the 
point  is  sufficiently  obvious.  In  all  the  cases  decided  under  com- 
mon-law doctrine  up  to  the  time  when  Lord  Watson  delivered  this 
opinion,  the  circumstances  were  necessarily  such  as  to  bring  them 
within  the  scope  of  the  principle  that  the  servant's  action  was  abso- 
lutely barred  whenever  it  was  shown  that  he  went  on  working  with 
a  full  appreciation  of  a  risk  resulting  from  the  master's  negligence. 
The  natural  result  was  that,  although  the  failure  of  the  servant  to 
report  or  complain  of  a  defect  was  mentioned  in  some  of  the  cases,' 
this  fact  was  never  treated  as  a  material  element  in  the  case,  the 
master's  defense  being  regarded  as  complete  without  any  reference  to 
the  question  whether  the  servant  had  communicated  his  knowledge. 
In  none  of  these  cases  was  the  evidential  significance  of  the  servant's 
silence  considered  in  any  other  point  of  view  than  as  a  circumstance 
tending  to  show  his  acquiescence  in  the  conditions, — ^that  is  to  say, 
as  a  circumstance  corroborating  a  presumption,  already  absolute,  that 
the  risks  in  question  had  been  accepted.  Such  being  the  state  of  the 
authorities,  the  mere  fact  that  the  existence  of  a  duty  on  the  servant's 
part  to  notify  his  master  of  a  defect  was  never  affirmed  cannot  fairly 
be  adduced  as  a  ground  for  denying  that  there  was  such  a  duty. 
When  subjected  to  the  test  of  general  principles,  the  correctness  of 
Lord  Watson's  theory  seems  to  be  equally  disputable.  It  is  impos- 
sible to  adopt  it  without  accepting  the  conclusion  that  if  a  jury  has,  in 
a  coromon-law  action,  found  that  the  servant  was,  under  the  particu- 
lar circumstance  of  the  case,  guilty  of  contributory  negligence  in 
failing  to  give  notice  of  the  defect  which  caused  his  injury,  and  it  is 
clear  that  the  verdict  was  based  on  the  hypothesis  that  there  was  a 
legal  duty  incumbent  on  the  servant  to  give  the  notice,  a  court  of  re- 
view would  be  constrained  to  set  the  verdict  aside.  Such  a  proposi- 
tion seems  too  preposterous  to  entertain.  The  extreme  improbabil- 
ity of  such  a  verdict's  even  being  rendered  may  be  readily  conceded, 
but  this  practical  consideration  is  immaterial  in  a  discussion  of  the 
abstract  point  of  law  which  is  involved. 

'For    example,     Skipp    v.     Eastern    C.  L.  Rep.  185,  23  L.  J.  Excb.  N.  S, 
Counties  R.  Co.   (1853)   9  Exch.  223,  3   23. 
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Inasmuch  as  a  servant  frequently  finds  himself  relegated  to  his 
common-law  rights,  owing  to  his  failure  to  give  due  notice  that  the 
injury  was  sustained,  or  to  bring  the  action  within  the  statutory 
period,  the  true  doctrine  on  this  subject  is  still  a  question  of  more 
than  theoretical  interest  in  England  and  her  colonies,  where  it  has 
not  yet  been  determined  how  far  the  doctrine  enunciated  in  Smith  v. 
Bciker^  may,  when  the  question  arises,  be  held  to  have  modified,  in 
common-law  cases,  the  theory  of  the  older  decisions  that  the  servant's 
acceptance  of  a  risk  is  to  be  inferred,  as  a  matter  of  law,  from  his 
continuance  in  work  with  a  knowledge  of  its  existence.  (See  §  1192, 
ante.)  In  Massachusetts  it  seems  to  be  immaterial,  in  this  point  of 
view,  whether  the  action  is  brought  at  common  law  or  under  the 
statute,  as  the  English  doctrine  that  the  servant's  assumption  of  risks 
is  a  question  for  the  jury  where  the  statute  is  relied  upon  has  been 
definitely  repudiated  in  recent  decisions.' 

A  case  in  which  there  is  obviously  no  obligation  to  notify  the  mas- 
ter as  to  a  superadded  risk  is  presented  where  that  risk  is  created  by 
a  change  in  the  position  of  the  appliances  by  or  under  the  authority 
of  the  master.  Under  such  circumstances  the  master  is  chargeable 
with  all  the  knowledge  which  the  servant  can  impart  to  him.^" 

1195.  [283]  Servant's  position  the  same  whether  the  risk  existed 
when  he  began  work,  or  supervened  afterwards. —  (Compare  the  dis- 
cussion of  this  element  in  §  1303,  -post.) — It  has  never  been  ques- 
tioned, and  there  are  numerous  cases  expressly  or  impliedly  deciding, 
that  the  doctrine  of  assumption  of  risks  is  a  bar  to  the  action  when- 
ever the  abnormal  danger  was  known,  actually  or  constructively,  to 
the  servant  at  the  time  when  he  entered  the  employment.^ 

8  [1891]  A.  C.  325,  60  L.  J.  Q.  B.  N.  dental  to  the  employment.''  Clarke  v. 
S.  683,  65  L.  T.  N.  S.  467,  40  Week.  Holmes  (1862)  7  Hurlst.  &  N.  943,  31 
Eep.  392,  55  J.  P.  660.  L.  J.  Bxch.  N.  S.  356,  8  Jur.  N.  S.  992, 

9  O'Maley  v.  South  Boston  Gaslight  10  Week.  Eep.  405,  per  Goekburn,  Ch. 
Go.    (1893)    158   Mass.   135,   47   L.R.A.  J. 

161,   32   N.   E.   1119;    Davis  v.   Forbes  "If   the   servant  enters   into   an   em- 

(1898)    171   Mass.  548,  47  L.R.A.  170,  ployment  knowing  there  Is  danger,  and 

51  N.  E.  20.  is    satisfied    to    take    the    risk,    it    be- 

10  Fairbank  v.  Haentmsohe  (1874)  73  comes  part  of  the  contract  between 
111.  236.  him  and  his  employer  that  the  servant 

1  If  the  servant  "thinks  proper  to  ac-  shall  expose  himself  to  such  risks  as  he 

cept  an  employment  on  machinery  de-  knows  are  consistent  with  the  employ- 

fective   from   its    construction   or   from  ment."     Saxton  v.  Eawhsworth   (1872) 

the   want   of   proper   repair,   and   with  26  L.  T.  N.  S.  851,  853,  per  Willes,  J. 
knowledge   of  the   facts   enters   on  the       There  is  probably  another  exception 

service,  the  master  cannot  be  held  lia-  to  the  rule  that  a  master  is  liable  for 

ble  for  injury  to  the  servant  within  the  his    negligence,    viz.,    "where    [he]    the 

scope  of  the  'danger  which  both  the  con-  master    has    furnished    instruments    or 

tracting   parties    contemplated   as    inci-  machinery    which    are    dangerous,    but 
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In  some  of  the  cases  which  exemplify  this  aspect  of  the  rule  the 
risks  involved  were  created  by  a  condition  of  the  plant  which  was 
essentially  permanent,  and  for  that  reason  would  doubtless  be  as- 
signed by  some  courts  to  the  ordinary  class.*    Compare  §§  953-955, 


the  servant  knows  that  they  are  dan- 
gerous, and  the  danger  is  so  normal 
that  it  is  in  the  ordinary  course  of 
the  employment;  in  that  case  the  serv- 
ant cannot  complain  of  an  injury  which 
he  has  sustained,  because  he  undertook 
the  employment  with  that  risk."  Mel- 
lors  V.  Shaw  (1861)  1  Best  &  S.  435, 
446,  per  Blackburn,  J.    {arguendo). 

"The  implied  contract  to  have  the 
machinery  in  such  a  safe  and  proper 
condition  as  not  to  expose  the  servant 
to  unnecessary  risk  is  the  foundation 
of  the  master's  liability.  If  the  serv- 
ant, being  fully  capable  of  choosing 
and  contracting  for  himself,  and  with 
full  notice  of  the  risk  which  he  as- 
sumes, chooses  to  undertake  a  hazard- 
ous employment,  to  put  himself  in  a 
dangerous  position,  or  to  work  with 
defective  or  unsuitable  tools,  machin- 
ery, or  appliances,  no  such  implied  con- 
tract arises."  Coombs  v.  New  Bed- 
ford Cordage  Co.  (1869)  102  Mass. 
572,  3  Am.  Rep.  506   (uncovered  cogs). 

"Obvious  imperfections  in  methods  or 
machinery,  existing  at  the  time  of  the 
employment,  cannot  be  made  the  basis 
of  a  liability  in  favor  of  an  employee 
who  suffers  an  injury  in  the  course  of 
his  employment,  for  the  reason  that  the 
employer  has  a  right  to  have  and  use 
imperfect  methods  and  tools,  and  to  ask 
others  to  enter  his  employ  to  aid  him 
in  such  use,  and  that  in  so  doing  he 
does  not  undertake  to  insure  the  em- 
ployee." Ragon  v.  Toledo,  A.  A.  d 
N.  M.  R.  Co.  (1893)  97  Mich.  265, 
37  Am.  St.  Rep.  336,  56  N.  W.  612 
(space   between   ties   left   unfilled). 

"The  servant  assumes  the  dangers  of 
the  employment  to  which  he  voluntarily 
and  intelligently  consents,  and,  while 
ordinarily  he  is  to  be  subjected  only 
to  the  hazards  necessarily  incident  to 
his  employment,  if  he  knows  that 
proper  precautions  have  been  neglected, 
and  still  knowingly  consents  to  incur 
the  risk  to  which  he  will  be  exposed 
thereby,  his  assent  dispenses  with  the 
duty  of  the  master  to  take  such  pre- 
cautions." Leary  v.  Boston  &  A.  R. 
Co.  (1885)  139  Mass.  580,  52  Am.  Rep. 
733,  2  N.  E.  115   (jolting  of  locomotive 


in    passing    over    ill-constructed    frogs 
threw  servant  off  footboard). 

"It  is  well  settled  in  the  courts  of 
this  country  and  England  that,  if  a 
servant  chooses  to  enter  into  an  em- 
ployment involving  dangers  of  personal 
injury  which  the  master  might  have 
avoided,  he  takes  upon  himself  the 
risk  of  all  the  hazards  incident  to  the 
employment,  the  existence  and  nature 
of  which  were  known  to  him  when  he 
entered  the  service,  and  which  he  had 
no  reason  to  expect  would  be  obviated 
or  removed."  Clark  v.  St.  Paul  d  8. 
C.  R.  Go.  (1881)  28  Minn.  128,  9  N. 
W.  581. 

2  By  the  courts  referred  to,  a  con- 
siderable part  of  the  subjoined  de- 
cisions would  be  based  upon  the  con- 
ception that  there  was  no  negligence 
on  the  master's  part.  Anthony  v.  Le&- 
ret  (1887)  105  N.  Y.  591,  12  N.  E. 
561  (unguarded  trapdoor  in  a  pas- 
sage) ;  De  Forest  v.  Jewett  (1881)  23 
Hun,  490,  affirmed  in  (1882)  88  N.  Y. 
264  (switchman  while  coupling  cars 
caught  his  foot  in  an  open  ditch  or 
trench  which  had  remained  in  the  same 
condition  while  he  had  worked  for  the 
defendant,  and  was  in  plain  sight,  and 
had  been  passed  by  him  day  after  day )  ; 
Clarh  V.  St.  Paul  £  S.  C.  R.  Co.  (1881) 
28  Minn.  128,  9  N.  W.  581  (awning  of 
elevator  projected  over  railway  track)  ; 
Gibson  v.  Erie  R.  Go.  (1875)  63  N.  Y. 
449,  20  Am.  Rep.  552  (low  overhead 
bridge)  ;  Williams  v.  Delaware,  L.  & 
W.  R.  Co.  (1889)  116  N.  Y.  628,  22 
N.  E.  1117  (low  overhead  bridge); 
Arizona  Lumber  &  Timber  Go.  v. 
Mooney  (1895)  4  Ariz.  366,  42  Pac. 
952  (circular  saw  left  without  a  hood)  ; 
Balle  V.  Detroit  Leather  Co.  (1889)  73 
Mich.  158,  41  N".  W.  216  (one  who  en- 
ters upon  employment  in  a  tannery, 
wnere  he  walks  backwards,  dragging 
hides  from  vats  to  a  wash  wheel,  on  a 
slippery  floor,  across  a  space  about  16 
inches  wide  along  the  edge  of  a  vat, 
assumes  the  risk  of  falling  into  the 
vat)  ;  French  v.  Columbia  Spinning  Co. 
(1897)  169  Mass.  531,  48  N.  E.  269 
(plaintiff  injured  through  stepping  too 
near  the  end  of  a  running  board  while 
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and  llYl,  11Y2,  ante.  In  others  the  risks  arose  from  the  imperfec- 
tion of  the  arrangements  and  methods  adopted  in  the  conduct  of  the 
business.' 

The  fact  that  the  dangerous  conditions  arose  after  the  plaintiff 
entered  the  employment  is  considered  to  be  immaterial,  where  it  is 
shown  that  he  had  continued  to  work  after  the  change,  with  a  full 
appreciation  of  the  increased  risk.*  Plainly,  no  other  position  is 
logically  tenable,  consistently  with  the  retention  of  the  theory  of  an 


reaching  forward  to  clean  a  coupling)  ; 
St.  Louis,  I.  M.  &  8.  R.  Go.  v.  Rollins 
(1893)  57  Ark.  377,  21  S.  W.  886  (ties 
exposed,  and  space  between  them  not 
filled;  plaintiff  recovered  only  because 
the  place  where  the  injury  was  received 
was  more  than  usually  hazardous,  the 
theory  being  that  knowledge  of  this  in- 
creased risk  could  not  be  imputed  to 
tim)  ;  Sweeney  v.  Berlin  &  J.  Envelop 
Go.  (1886)  101  N.  Y.  520,  54  Am.  Rep. 
722,  5  N.  E.  358  (old  pattern  of  a  ma- 
chine wanting  in  a  certain  safety  de- 
vice) ;•  Grichton  v.  Keir  (1863)  1  Sc. 
Sess.  Cas.  3d  Series,  407  (servant  in- 
jured by  reason  of  the  age  and  feeble 
condition  of  a  horse)  ;  Long  v.  Coron- 
ado  R.  Go.  (1892)  96  Gal.  269,  31  Pac. 
170  (car  so  constructed  that  there  was 
no  space  to  go  between  it  and  the  car 
to  which  it  was  to  be  coupled).  For 
other  cases  which,  as  the  facts  stand, 
obviously  involve  the  same  principle, 
even  though  it  may  not  be  explicitly 
mentioned,  see  note  to  §  1187,  and  chap- 
ter Liv.,  passim,.  Compare  also  the  de- 
cisions absolving  the  master  from  lia- 
bility under  the  theories  discussed  in 
chapters  xxxviii.,  xl.,  ante. 

3  Bancroft  v.  Boston  d  M.  R.  Go. 
(1893)  67  N.  H.  466,  30  Atl.  409  (brake- 
man  who  knew  that  there  was  no  gate 
and  flagman  at  a  certain  crossing,  and 
that  the  view  of  the  crossing  was  liable 
to  be  obstructed  by  cars  standing  on 
an  adjacent  siding,  held  unable  to  re- 
cover for  injuries  while  he  was  on  a 
switch  engine,  by  a  collision  with  a 
cart  on  the  crossing)  ;  Lake  Shore  & 
M.  S.  R.  Co.  V.  Fitspatrich  (1877)  31 
Ohio  St.  479  (no  servant  stationed  at 
a  place  where  he  was  required)  ;  Chi- 
cago &  E.  I.  R.  Co.  V.  Geary  (1884)  110 
111.  383  (night  watchman  in  yard  run 
down  by  backing  train,  owing,  as  he 
alleged,  to  the  want  of  a  man  on  the 
rear  end  of  the  train,  the  number  of 
trainmen  having  been  the  same  all  the 


time  he  had  been  employed)  ;  Lake 
Shore  d  M.  S.  R.  Go.  v.  Knittal  (1878) 
33  Ohio  St.  468  (customary  disregard 
of  rule).  For  other  cases  of  a  similar 
type,  see  §   1187,  ante. 

*  St.  Louis  Cordage  Go.  v.  Miller 
(1903)  63  L.E.A.  551,  61  C.  C.  A.  477, 
126  Fed.  495;  Ross  v.  Chicago,  R.  1. 
d  P.  R.  Co.  (1910)  243  111.  440,  90  N. 
E.  701;  McAuliffe  v.  Gale  (1902)  180' 
Mass.  361,  62  N.  E.  269;  Cote  v.  D.  W. 
Pingree  Co.  (1910)  205  Mass.  286,  91 
N.  E.  300;  De  Kallands  v.  ^Yashtenaw 
Home  Teleph.  Co.  (1908)  153  Mich.  25, 
116  N.  W.  564,  15  Ann.  Gas.  593;  Car- 
rigan  v.  Washlurn  d  M.  Mfg.  Co. 
(1898)  170  Mass.  79,  48  N.  E.  1079; 
Rogers  v.  Leyden  (1890)  127  Ind.  50, 
26  N.  E.  210;  'Norton  v.  Louisville  d 
N.  R.  Co.  (1895)  16  Ky.  L.  Rep.  846, 
30  S.  W.  599;  Johnson  v.  Devoe  Snuff 
Go.  (1898)  62  N.  J.  L.  417,  41  Atl.  936; 
Dillonberger  y.  Weingartner  (1900)  64 
N.  J.  L.  292,  45  Atl.  638;  Davis  v. 
Forles  (1898)  171  Mass.  548,  47  L.R.A. 
170,  51  N.  E.  20;  Dynen  v.  Leach 
(1857)  26  L.  J.  Exch.  N.  S.  221,  5 
Week.  Rep.  490  (plaintiff  worked  sev- 
eral months  after  a  less  safe  device  had 
been  substituted  for  the  one  formerly 
used)  ;  Powers  v.  New  York,  L.  E.  d 
W.  R.  Co.  (1885)  98  N.  Y.  274  (handle 
of  hand  car  on  which  plaintiff  rode  out 
of  repair  for  three  weeks  before  the 
accident)  ;  East  Tennessee,  V.  d  G.  R. 
Go.  V.  Smith  (1882)  9  Lea,  685  (un- 
sound handle  of  hand  car  in  use  one 
month)  ;  Atchison,  T.  d  S.  F.  R.  Go. 
V.  Schroeder  (1891)  47  Kan.  315,  27 
Pac.  965  (conductor  injured  by  insuffi- 
ciency of  crew  of  train,  force  having- 
been  reduced  about  one  year  before  the 
accident)  ;  Mundle  v.  Hill  Mfg.  Co. 
(3894)  86  Me.  400,  30  Atl.  16  (servant 
tripped  over  splinter  in  floor;  danger 
known  for  three  months). 

Other  decisions  taking  this  principle 
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implied  contract  in  regard  to  every  risk  of  which  the  servant  obtains 
a  knowledge  before  his  injury  is  received.  The  doctrine  thus  applied 
is,  however,  felt  to  be  a  severe  one,  and  various  attempts  have  been 
made,  with  more  or  less  success,  to  modify  its  operation  in  certain 
directions.  In  one  of  the  earlier  cases  Blackburn,  J.,  suggested  that 
the  assumption  of  a  risk  added  by  the  master's  negligence  after  the 
beginning  of  the  service  ought  to  be  inferred  only  where  the  risk 
was  normal  in  such  a  sense  as  to  have  become  a  regular  incident  of 
the  employment.*  But  this  suggestion  has  borne  no  fruit.  In  the 
following  year,  however,  the  exchequer  chamber  made  the  important 
concession  that  an  agreement  by  the  servant  to  take  a  risk  of  this 
kind  would  not  be  implied,  as  a  matter  of  law,  where  the  master 
had  induced  the  servant  to  go  on  working  in  reliance  upon  the  mas- 

for  granted  will  be  found  in  §§  1187,  with  projecting  steps  would,  when  pasa- 

1188,    ante,    and    chapter   uv.,    post.  ing  round  a  curve,   swing  closer  to  a 

In  Sowden  v.  Idaho  Qtiarts:  Mm.  Go.  certain  wall  than  cars  without  such 
(1880)  55  Oal.  443,  the  court  at  the  steps,  and  the  servant  had  known  of  the 
request  of  the  plaintiff  instructed  the  altered  conditions  a  month  before  the 
jury  that  "the  servant  assumes  no  accident)  ;  Pingree  v.  Leylamd  (-1883) 
risks  except  such  as  existed  at  the  be-  135  Mass.  398  (expert  machinist  in  em- 
ginning  of  the  employment,  and  such  ploy  of  stevedore  ordered  to  use  a  de- 
as  are  incident  to  the  business."  It  fective  winch  on  a  particular  vessel)  ; 
was  held  that  words  equivalent  to,  "or  Carey  v.  Boston  d  M.  R.  Co.  (1893)  158 
which  existed  during  the  course  of  the  Mass.  228,  33  N.  E.  512  (projecting 
employment,  of  which  the  employee  had  screw  on  handle  of  hand  car  caught 
knowledge  or  was  bound  to  have  knowl-  clothes  of  section  hand,  and  threw  him 
edge,"   should  have  been   added.  off,  several  days  after  the  car  was  fur- 

An  instruction  which  limits  the  risks  nished  in  place  of  another  one)  ;  Hale 
assumed  by  an  employee  to  those  knovm  v.  Cheney  (1898)  159  Mass.  268,  34  N. 
to  him,  or  which  were  discernible  by  E.  255  (injury  caused  by  slippery  con- 
a  person  of  his  age  and  capacity  in  the  dition  of  floor  of  room  to  which  plain- 
exercise  of  ordinary  care  at  the  time  tiff  had  been  transferred  three  weeks 
he  entered  on  the  employment,  is  preju-  before  accident ) . 

dically   erroneous,    where    the    evidence        6  Mellors  v.   Shaw    ( 1861 )    1   Best  & 

tends  to  show  that  he  became  aware  of  S.  437,  30  L.  J.  Q.  B.  N.  S.  333,  7  Jur. 

the  risk  during  his  employment.     Nor-  n".   S.  845,  9   Week.  Rep.  748. 
folk   Beet-Sugar   Co.   V.   Eight    {1S98)        j^    ^^^    ^.    y^    Bedford    R.    Co. 

56  Neb.  162,  76  N.  W.  566.  (i876)  119  Mass.  412,  20  Am.  Rep.  331, 

Compare  also  the  cases  m  which  a  the  court  distinguished  between  the  po- 
servant  in  the  permanent  employ  of  a  sition  of  a  servant  who  continues  to 
master  finds  himself  obliged  to  decide  work  with  knowledge  of  a  permanent 
whether  he  will  undertake  duties  which  imperfection  in  an  agency  of  the  mas- 
require  him  to  deal  with  particular  ter's  business  (there  the  cheek-chains 
agencies  which  he  has  never  handled  be-  on  its  cars),  and  the  position  of  a  serv- 
fore,  but  which  unquestionably  belong  ant  who  goes  on  with  his  duties,  where 
to  a  category  which  brings  their  use  the  premises  or  instruments  upon 
within  the  scope  of  his  contract.  Here  which  or  by  which  the  business  is  car- 
he  cannot  recover  if  he  proceeds  to  per-  ried  on  are  temporarily  defective,  and 
form  the  work  with  a  full  appreciation  remarked  that,  although  the  employer 
of  the  risk.  Qoldthioait  v.  Haverhill  was  never  liable  in  the  former  case,  he 
c6  (?.  Street  R.  Co.  (1894)  160  Mass.  might  be  liable  in  the  latter  case, — es- 
554,  36  N.  E.  486  (where  the  risk  was  pecially  if  he  had  promised  the  servant 
the   obvious   one   that   new   street   cars  to  remedy  the  dangerous  conditions  and 
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lier's  promise  to  remedy  the  conditions  from  which  the  risk  resulted.' 
^ee  chapter  lv.,  post.  The  decision  thus  rendered  has  also  been 
regarded  as  an  authority  for  the  doctrine  that,  independently  of  the 
element  of  a  promise,  there  is  no  necessary  implication  of  a  contract 
to  assume  a  superadded  risk,  where  it  is  caused  by  the  master's  breach 
of  a  statutory  duty.''  [In  Massachusetts  the  courts  have  taken  the 
view  that  the  servant  assumes  by  his  contract  of  service  the  risk  of 
injuries  due  to  defective  conditions  existing  at  that  time,  but  that 
■contractual  assumption  of  risk  has  no  reference  to  defects  which 
come  into  existence  after  the  servant  has  entered  the  employment.'] 

1196.  [284]  length  of  time  during  which  work  was  continued  after 
notice  of  the  risk  was  received. — It  will  be  shown  in  §  1215,  post, 
that  a  servant  does  not  necessarily  become  chargeable  with  contribu- 
tory negligence  because  he  does  not  leave  the  employment  immedi- 
ately after  he  ascertains  the  existence  of  a  dangerous  defect. 

That  equity  and  common  sense  point  very  decidedly  to  the  pro- 
priety of  admitting  the  operation  of  a  similar  principle  where  the 
defense  of  an  assumption  of  the  risk  is  relied  upon  seems  to  be  un- 
-questionable.  Nor  can  it  be  reasonably  disputed  that  the  master 
himself  would  often  be  benefited  rather  than  prejudiced  by  the 
servant's  knowledge  that  he  would  not  lose  his  right  of  action  by 

iailed  to  do  bo.     But  the  writer  is  not  Lovell  (1907)   196  Mass.  583,  82  N.  E. 

aware  of  any  decision  in  the  state  in  955. 

which  the  principle  thus  outlined  has  One  of  the  implied  terms  of  the  con- 
been  applied  in  the  absence  of  the  ele-  tract  of  employment  is  that  work  shall 
ment  of  a  promise.  be  performed  with  the  permanent   ar- 

^  Clarke  v.  Holmes  (1862)    7  Hurlst.  rangements  then  existing.     MoKenna  v. 

&  N.  937,  31  L.  J.  Exch.  N.  S.  356,  8  GouU  Wire  Cord  Co.  (1908)  197  Mass. 

Jur.  N.  S.  992,  10  Week.  Kep.  405.  406,  83  N.  E.  1113.    To  the  same  effect, 

1  See  the  opinion  of  Bowen,  L.  J.,  in  Arkland  v.  Tdber-Prang  Art  Go.   ( 1903 ) 

Thomas  v.  Quartermaine   (1887)    L.  R.  184  Mass.  243,  68  N.  E.  219;  Wolfe  v. 

18  Q.  B.  Div.  685,  56  L.  J.  Q.  B.  N.  S.  New  Bedford  Cordage  Co.    (1905)    189 

-340,  57  L.  T.  N.  S.  537,  35  Week.  Rep.  Mass.  591,  76  N.  E.  222;  Saae  v.  Wal- 

555,    51    J.   P.   516.  worth  Mfg.  Co.    (1906)    191  Mass.  338, 

8  The  doctrine  of  contractual  assump-  114  Am.  St.  Rep.  613,  77  N.  E.  883; 
tion  of  risk  does  not  apply  where  the  McLeod  v.  New  York,  N.  H.  &  H.  R.  Co. 
defective  conditions  came  into  existence  (1906)  191  Mass.  389,  114  Am.  St. 
after  the  contract  of  employment.  Bag-  Rep.  628,  77  N.  E.  715;  Smith  v.  Lin- 
ley  V.  WonderUnd  Go.  (1910)  205  coin  (1908)  198  Mass.  388,  84  N.  E. 
Mass.  238,  91  N.  E.   317.  498;  Iveson  v.  Perry   (1909)   201  Mass. 

Where  a  defect  in  the  condition  of  a  296,   87   N.   E.   582;    Griffin  v.   Joseph 

•driveway  existed  when  the  servant  en-  Ross   Corp.    (1910)    204  Mass.  477,   90 

tered   the   employment   sixteen   months  N.  E.  926;  Miszoium  v.  Taft  (1910)  206 

before,  and  no  change  had  taken  place,  Mass.  227,  92  N.  E.  335. 

he  will  be  deemed  to  have  assumed  the  Dean  Huffcut  in  his  work  on  Agency 

risk.   Carroll  v.  Boston  Coal  Go.  (1907)  (S  283)  says  that  the  master  must  fall 

195  Mass.   399,  81  N.  E.  296.  back  onto  the  maxim.   Volenti  non  fit 

A  servant  assumes  the  risk  of  a  de-  injuria  as  a  defense  to  the  risks  arising 

f active  ladder  which  was  in  use  when  subsequent  to  the  contract, 
he   entered   the   service.     McDonald  v. 


3240  MASTER  AND  SERVANT.  [chap.  l_ 

continuing  to  work  for  a  short  period  in  eases  where  a  sudden  aban- 
donment of  his  duties  would  inflict  appreciable  damage  upon  the- 
business.  A  strong  argument  in  favor  of  this  relaxation  of  the  gen- 
eral rule  was  made  by  Mr.  Justice  Brewer  in  a  case  which  came- 
before  him,  while  sitting  as  a  circuit  judge.-'  The  weight  of  that 
argument,  however,  is  considerably  impaired  by  the  fact  that,  as 
will  be  shown  in  §  1224,  note  6,  post,  the  defense  of  waiver  was 
regarded  by  him,  at  the  time  when  he  rendered  this  decision,  as  be- 

^O'Rorke  v.  Union  P.  R.  Co.  (1884)  that  way,  and  then  goes  on  and  contin- 
22  Fed.  189.  Section  man  had  -worked  ues  in  the  -work, — it  is  fair  to  assume 
seven  or  eight  months  -without  any  flag  that  he  takes  the  risks.  Of  course, 
to  protect  him  from  trains.  The  deci-  there  can  be  no  question  where  it  is 
sion  was,  as  might  he  expected,  against  expressly  agreed  upon.  Suppose,  for 
the  plaintiff  on  the  facts;  but  the  fol-  Instance,  that  I  o-wn  a  mill;  suppose 
lowing  remarks  are  rendered  something  the  machinery  in  it  is  clearly  defective, 
more  than  mere  obiter  dicta  by  the  ref-  and  I  say  to  an  employee :  I  am  run- 
erence  to  the  case  mentioned  at  the  end  ning  a  mill  in  which  there  is  defective 
of  this  note :  "This  doctrine  of  waiver  machinery, — and  I  point  out  to  him  the 
has  been  carried  by  some  courts  to  a  defect, — are  you  willing  to  work  here 
great  extent.  They  have  aflBrmed  that  and  take  the  risks?  If  he  says  he  is, 
an  employee,  whenever  he  finds  suitable  he  cannot  afterwards  recover  if  he  is 
precautions  have  not  been  taken  for  his  injured.  And  so,  in  order  that  there 
safety,  ought  to  stop  at  once,  and,  if  he  should  be  an  implied  agreement,  the 
continues  on,  he  assumes  all  the  risks,  facts  should  exist  for  so  long  a  time 
I  do  not  think  that  can  be  held  to  be  that  the  employee  has  opportunity  to 
law.  ...  I  do  not  think  that  the  see  that  his  employer  means  to  let  the 
urgency  can  be  forced  upon  an  employee  machine  remain  in  that  condition,  and 
so  quickly  as  that  for  deciding;  that  carry  on  his  business  in  that  way  as  a. 
he  cannot  be  called  upon  at  the  instant  general  rule;  and  if  he  then  continues 
to  stop  work  if  he  sees  there  is  danger,  at  work,  he  may  be  presumed  to  con- 
Suppose  an  engineer  running  a  train  sider  the  compensation  sufficient  to  jus- 
between  the  point  of  departure  and  the  tify  him  in  taking  the  risk."  The- 
point  of  terminus  finds  that  his  engine  learned  judge  referred  to  a  similar  de- 
is  out  of  order,  can  he  stop  right  there  cision  in  a  previous  (unnamed)  case,  in 
and  say  he  -will  stop  until  the  which  he  had  refused  to  apply  the  doc- 
injury  is  mended?  It  would  not  be  trine  of  waiver  against  a  laborer  in- 
safe  to  do  this.  He  must  carry  the  de-  jured  while  loading  rails  on  a  flat  car. 
fective  engine  to  its  point  of  destina-  The  evidence  showed  that,  on  the  day 
tion.  No  other  rule  would  be  safe,  of  the  accident,  two  gangs  of  laborers 
And  so,  generally,  a  man  cannot  be  on  opposite  sides  of  a  train  were  en- 
ealled  upon  at  the  moment  to  say,  gaged  in  loading  rails  on  flat  cars,  and 
There  is  a  defect,  or  there  is  danger,  that,  as  the  day  went  on,  the  men,  be- 
and  I  will  stop.  He  has  a  right  to  wait  coming  more  and  more  interested  in 
a  reasonable  time,  to  consider  the  cir-  their  work,  were  prompted  by  feelings 
cumstances  of  the  case,  and  to  give  no-  of  emulation  to  perform  their  share  of" 
tice  to  his  employers  that  he  is  in  dan-  it  more  and  more  expeditiously.  The 
ger;  time  enough  to  see  whether  the  consequence  was  that  less  and  less  care 
employer  means  to  have  the  defect  was  taken  in  securing  the  rails.  Final- 
remedied;  time  enough  to  see  the  gen-  ly  at  about  3  o'clock  in  the  afternoon 
eral  way  in  which  he  cortducts  his  busi-  one  of  them  fell  on  the  plaintiff.  The 
ness;  and  if  he  finds  that  his  employer  contention  of  the  defendant,  that  he 
intends  to  use  machinery  with  defects,  should  have  refused  to  work  any  longer 
or  to  conduct  his  work  in  a  dangerous  as  soon  as  he  observed  the  increased' 
manner,  finds  that  is  to  be  his  habits;  dangers  to  which  the  methods  of  work 
finds  that,  after  he  has  been  notified,  he  were  subjecting  him,  was  rejected, 
still  intends  to  conduct  his  business  in 
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ing  merely  one  form  of  the  defense  of  contritutory  negligence.  An- 
other case  indicative  of  a  disposition  to  break  away,  to  some  extent,, 
from  the  doctrine  which  throws  the  responsibility  for  injury  upon  the 
servant  from  the  time  that  he  becomes  aware  of  the  increased  danger, 
is  one  which  embodies  the  doctrine  that,  where  a  servant  is  exposed 
to  a  new  danger  by  a  change  in  the  position  of  some  fixed  appliance, 
he  is  not  bound  at  his  peril  to  leave  the  service  immediately,  if  it 
is  reasonable  to  suppose  that  the  danger  will  presently  be  removed. 
He  may,  it  was  declared,  remain  in  the  employment  a  short  time  in 
the  expectation  that  the  hazardous  conditions  will  be  remedied.* 
But  the  value  of  this  case  also  is  somewhat  doubtful,  as  it  emanates 
from  a  state  in  which  the  defenses  of  assumption  of  risks  and  con- 
tributory negligence  are  not  always  properly  distinguished ;  and  it  is 
uncertain  whether  the  court,  when  it  rendered  the  decision,  had  that 
distinction  clearly  in  view. 

It  must  be  admitted,  however,  that  the  rationale  of  the  doctrine 
of  assumption  of  risks  militates  very  strongly  against  the  correctness 
of  the  views  propounded  in  these  cases,  and  imperatively  requires- 
the  conclusion  that,  as  the  servant  is  entitled  to  quit  the  employment 
as  soon  as  he  ascertains  that  the  master  is  guilty  of  a  breach  of  con- 
tract in  exposing  him  to  an  abnormal  danger,  he  must  avail  himself 
at  once  of  this  right,  or  suffer  the  consequences  of  an  imputed  accept- 
ance of  the  responsibility  of  any  injury  which  he  may  thenceforth 
receive,  owing  to  the  existence  of  that  danger.  And  this  seems  to 
be  the  effect  of  all  the  authorities  except  those  already  referred  to.^ 
All  that  can  be  safely  affirmed,  therefore,  with  regard  to  the  evi- 
dential import  of  a  somewhat  extended  period  of  continuance  in  the 
employment  is  that — if  such  a  paradox  is  permissible — ^what  way 
certain  apart  from  this  element  is  rendered  still  more  indisputable. 

spairbank  v.  Haentssche  (1874)  73  error  to  instruct  a,  jury  in  language 
111.  236  (servant  caught  on  revolving  from  which  they  might  infer  that  his. 
shaft  vrhich  projected  into  the  room  knowledge  of  its  position  would  be  ma- 
where  she  worked;  the  employer,  owing  terial  only  if  it  had  been  acquired  be- 
to  a  press  of  business,  had  omitted  to  fore  the  trip  on  which  the  accident  oc- 
shorten  it  after  it  had  been  placed  in  curred.  Union  P.  R.  Go.  v.  Monden 
position).  (1893)    50  Kan.  539,   31  Pac.  1002. 

3  In   The  Maharajah    ( 1891 )    1   C.   C.  The  language  used  in  Rogers  v.  Ley- 

A.  181,  1  U.  S.  App.  20,  49  Fed.  Ill,  den  (3890)   127  Ind.  50,  26  N.  E.  210, 

the  fact  that  a  defective  winch  had  been  seems  to  amount  to  an  explicit  recogni- 

used  for  nearly  a  whole  day  by  a  man  tion  of  the  principle  that  a  servant  who 

familiar  with  such  machinery  was  held  does   not  abandon   the  employment  the 

to  disable  him  from  recovering.  moment    extraordinary    risk    comes    to 

In  an  action  by  a  trainman  to  recover  his  knowledge  is  presumed  to  have  ac- 

damages   for   an   injury   caused  by  his  cepted  it. 
striking  against   a  switch   stand,  it   is 
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In  the  subjoined  note  several  rulings  are  given  to  which  this  remark 
is  applicable.* 

1197.  [285]  Servant  induced  by  master's  promise  to  continue  work. — 
In  chapter  lv.,  post,  it  will  be  shown  that  a  servant  may,  without 
being  necessarily  chargeable  with  assumption  of  an  abnormal  risk, 
remain  at  work  for  a  period  varying  according  to  circumstances,  if 
the  master  has  promised  to  remedy  the  conditions  from  which  the 
risk  arises.  The  existence  of  this  qualification  of  the  rule  is  not 
infrequently  recognized  in  the  statements  which  refer  to  the  absence 
of  a  promise  as  an  element  corroborating  the  inference  that  the  risk 
was  assumed.^ 


*  Skvpp  V.  Eastern  Counties  R.  Co. 
(1853)  9  Exch.  223,  3  C.  L.  Rep.  185, 
23  L.  J.  Exch.  N.  S.  23  (insufficiency 
of  "staff  Itnown  for  several  months)  ; 
•Chicago  <&  A.  R.  Co.  v.  Munroe  (1877) 
86  111.  25  (drawbar  of  locomotive 
known  for  several  years  to  be  danger- 
ous) ;  Chicago  &  W.  I.  R.  Go.  v.  Massig 
(1893)  50  111.  App.  666  (defect  in  rail- 
way track  known  for  two  years)  ;  Per- 
igo  v.  Chicago,  R.  I.  &  P.  R.  Co.  { 1879 ) 
52  Iowa,  276,  3  N.  W.  43  (position  of 
platform  with  relation  to  the  track 
known  for  two  years  by  railway  serv- 
ant) ;  Rush  V.  Missouri  P.  R.  Co. 
(1887)  36  Kan.  129,  12  Pac.  582 
(switchman  injured  by  an  unblocked 
frog  after  he  had  worked  two  and  a 
half  months  in  its  vicinity)  ;  Weld  v. 
Missouri  P.  R.  Co.  (1888)  39  Kan.  63, 
17  Pac.  306  (held  not  to  be  prejudicial 
error  to  exclude  evidence  of  the  un- 
safe condition  of  a  bridge,  the  conceded 
-facts  being  that  the  plaintiff  had 
crossed  it  daily  in  the  performance  of 
his  duties  for  two  years,  and  had  spok- 
-rai  to  his  coemployees  in  terms  which 
showed  that  he  was  well  aware  of  its 
dangerous  condition)  ;  Louisville  &  N. 
R.  Co.  v.  Bryant  (1893)  15  Ky.  L.  Rep. 
181,  22  S.  W.  606  (brakeman  injured 
after  one  month  of  service  by  the  want 
of  a  coupling  stick  which  should  have 
been  furnished  under  the  rules  of  the 
road)  ;  Chicago  &  N.  W.  R.  Co.  v.  Dona- 
hue (1874)  75  111.  106  (switchman  had 
known  for  five  or  six  weeks  that  no 
watchmen  were  stationed  on  the  rear 
end  of  backing  trains)  ;  Baltimore  &  0. 
R.  Co.  V.  State  (1874)  41  Md.  268  (con- 
ductor injured  by  a  collision  after  he 
had  worked  eight  or  nine  months  with 
a  knowledge  of  rules  prescribing  a  cer- 
tain  number   of   train   hands   for   each 


train ) ;  Huffma/n  v.  Michigan  0.  R.  Co. 
(1896)  109  Mich.  251,  67  N.  W.  118 
(brakeman  injured  in  coupling  cars  by 
night,  owing  to  the  poor  quality  of  the 
oil  furnished  for  his  lantern,  he  hav- 
ing been  aware  of  its  quality  for  sev- 
eral months)  ;  Bancroft  v.  Boston  &  M. 
R.  Co.  (1893)  67  N.  H.  466,  30  Atl. 
409  (risk  of  collision  with  team  at 
crossing  held  to  have  been  assumed  aft- 
er three  years'  service  with  knowledge 
of  conditions)  ;  Wilkinson  v.  H.  W. 
Johns  Mfg.  Go.  (1901)  198  Pa.  634,  48 
Atl.  810  (laborer  injured  after  seven 
months  of  service,  by  the  slipping  of  a 
gang  plank  leading  to  a  wagon )  ;  Kel- 
ley  V.  Silver  Spring  Bleaching  &  Dyeing 
Go.  (1878)  12  R.  1. 112,  34  Am.  Rep.  615 
(servant  operated  machinery  for  sever- 
al weeks  after  the  boxing  had  been 
broken ) . 

See  also  memoranda  of  facts  append- 
ed to  cases  in  §  1195,  note  4,  ante. 

1  Stafford  v.  Chicago,  B.  &  Q.  R.  Co. 
(1885)  114  111.  244,  2  N.  E.  185;  Chi- 
cago <&  A.  R.  Co.  V.  Munroe  (1877)  85 
111.  25;  Uttle  Rock  &  Ft.  S.  R.  Co.  v. 
Duffey  (1880)  35  Ark.  602;  Illinois  C. 
R.  Co.  V.  Morrissey  (1891)  45  111.  App, 
127 ;  McQueen  v.  Central  Branch  Union, 
P.  R.  Co.  (1883)  30  Kan.  689,  1  Pac. 
139;  Money  v.  Lower  Vein  Coal  Co. 
(1881)  55  Iowa,  671,  8  N.  W.  652; 
Greenleaf  v.  Illinois  C.  R.  Co.  (1870) 
29  Iowa,  14,  4  Am.  Rep.  181;  Sweet  v. 
Ohio  Coal  Co.  (1890)  78  Wis.  127,  9 
L.E.A.  861,  47  N.  W.  182;  Goldthwait 
V.  Baverhill  &  G.  Street  R.  Co.  (1894) 
160  Mass.  554,  36  N.  E.  486;  Feely  v. 
Pearson  Cordage  Co.  (1894)  161  Mass. 
426,  37  N.  E.  368;  Indianapolis  &  St. 
L.  R.  Go.  V.  Watson  (1887)  114  Ind. 
20,  5  Am.  St.  Rep.  578,  14  N.  E.  721,  15 
N.  E.  824;  Myers  v.  W.  C.  Be  Pawu?  Co. 
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1198.  [286]  Fact  that  mjury  was  received  in  obeying  special  order 
^ven  ad  banc  vicem;  significance  of.—  Every  injury  which  consti- 
tutes a  cause  of  action  must,  ex  hypothesi,  have  been  received  in  do- 
ing something  under  the  authority  of  the  master  or  his  representa- 
tive; otherwise  the  servant  must  have  been  a  mere  volunteer.  See 
chapter  lxvi.,  post.  As  the  necessary  authority  can  be  conferred 
only  by  general  or  special  directions,  it  follows  that  such  directions 
cannot  be  regarded  as  differentiating  factors  tending  to  negative  the 
servant's  assumption  of  a  risk,  unless  so  far  as  they  may  supply  a 
ground  for  inferring  the  absence  of  one  or  more  of  the  essential 
elements  which  must  be  established  before  that  assumption  can  be 
predicated.  In  certain  cases  it  is  dear  such  an  inference  may  be 
drawn  with  respect  to  the  elements  of  voluntary  action  and  complete 
appreciation  of  the  risk.  The  effect  of  an  order  in  both  these  con- 
nections will  be  discussed  in  chapter  lvi.,  post. 

1199.  [287]  Assurance  by  master  or  vice  principal  that  the  condi- 
tions were  safe ;  effect  of. —  If  the  circumstances  were  such  that  the 
servant  was  justified  in  relying  upon  the  assurance  of  the  msister 
or  his  representative  that  the  work  which  was  being  done  when  the 
injury  was  received  involved  no  special  risk,  it  is  clear  that  the  es- 
sential element  of  appreciation  of  the  risk  must  have  been  lacking, 
and  that  the  master  cannot  successfully  invoke  the  defense  of  an 
assumption  of  that  risk,  or  any  other  of  the  defenses  based  on  the 
servant's  knowledge.     This  situation  is  discussed  in  chapter  lvii., 

post. 

1200.  [288]  Servant's  acceptance  of  a  known  risk  usually  presumed 
to  be  voluntary. — (See  also  §  1389,  post.) — The  rationale  of  the 
servant's  assumption  of  a  given  risk  being  an  implied  agreement  to 
include  it  among  those  which  he  undertakes,  it  is  clear  that,  in  order 
to  entitle  the  master  to  avail  himself  of  this  defense,  it  must  be  shown 
that  the  undertaking  of  the  servant  was  voluntary.^ 

(1894)   138  Ind.  590,  38  N.  E.  37;  Nu^  61;  Kelley  v.  Silver  Sp>-ing  Bleaching  & 

gent  v.   Kauffnum  MilUng  Co.    (1895)  Dyeing  Go.  (1878)  12  E.  I.  112,  34  Am. 

131  Mo.  241,  33  S.  W.  428 ;   Poster  v.  Rep.  615 ;  The  Saratoga  ( 1898 )  87  Fed. 

Pusey    (1888)    8  Houst.    (Del.)    16S,   14  349;     Missouri    P.    R.    Co.    v.    Baxter 

Atl.  545;  Cowles  v.  Chicago,  R.  I.  &  P.  (1894)   42  Neb.  793,  60  N.  W.  1044. 

R.  Co.   (1897)   102  Iowa,  507,  71  N.  W.  i"An  employer  has  no  right  to  sub- 

580;  Kroy  v.  Chicago,  R.  I.  &  P.  R.  Go.  ject    an    employee    to    an    unnecessary 

(1871)    32  Iowa,  357;   Foley  v.  Jersey  peril  without  his  consent."     Brossman 

City  Electric  Ught  Co.  (1892)  54  N.  J.  v.  Lehigh  Valley  R.  Co.  (1886)   113  Pa. 

L.  411,  24  Atl.  487;   Atchison,  T.  £  8.  491,  57  Am.  Rep.  479,  6  Atl.  226. 

F.  R.  Co.  V.  Schroeder   (1891)   47  Kan.  In  many  statements  of  the  doctrine, 

315.  27  Pac.  965:  Thompson  v.  Missouri  the   servant's   assumption   of  a   risk  is 

P.  R.  Co.  (1897)  51  Neb.  527,  71  N.  W.  expressly    referred   to    as   being    condi- 
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For  practical  purposes,  however,  this  requirement  is  of  very  slight 
utility  to  a  servant,  owing  to  the  general  adoption  of  the  theory  that, 
as  regards,  the  abandonment  of  an  employment  which  imperils  his 
safety,  he  is  presumptively  a  free  agent.''  The  mere  fact  that  the 
servant  exposed  himself  to  an  abnormal  risk  because  he  feared  that, 
if  he  did  not  do  this,  he  would  lose  his  position,  is  not  considered  to^ 
be  evidence  of  legal  constraint.' 

In  taking  this  position,  as  will  be  observed  from  the  passages 

tional  upon  the  servant's  having  "vol-  with  a  Itnowledge  of  its  risks,  he  must 

untarily"    or    "willingly"    encountered  trust   to   himself   to   keep   clear   of   in- 

the  given   risk.     See,  for  example,  the  jury."     Cockburn,   Ch.   J.,   in   Woodley 

following  passage:   "If,  however,  a  per-  v.    Metropolitan    Dist.    R.    Go.     (1877) 

son   specially   undertake   to   perform   a  L.  R.  2  Exch.  Div.  384,  389. 

peculiarly   perilous   work   by   operating  This  case  was  approved  in  Leary  v. 

a   machine   obviously   wanting   in   suit-  Boston  c€  A.  B.   Co.    (1885)    139  Mass. 

able    appliances    for    safety,    knowingly  580,    52    Am.    Rep.    733,    2   N.    E.    115,. 

and   voluntarily,   he   cannot   afterwards  where  it  was  held  that  the  plaintiff  as- 

complain,   in   case   of   injury   in   conse-  sumed  the  risk  of  acting  as  fireman  on 

quence  thereof,  that  the  machinery  was  an   engine,  though  the  duty  was  not  with- 

of  a  dangerous  kind,  and  that  it  was  in    his    original    contract.      The    court 

wanting  in  appliances  reasonably  neces-  said:  "The  plaintiff  did  this,  it  is  true, 

sary   to   render   it   safe."     Rummell  v.  rather  than  lose  the  position  which  he 

Dilworth    (1885)    111    Pa.   343,   2   Atl.  Iiad,   and   which   he   desired   to   retain; 

355.     Compare   also  the  language  used  but  by  so  doing  he  ingrafted  this  duty 

in  Berns  v.  Gaston  Gas  Coal  Go.  (1885)  on   his   original   contract,   of   which   he 

27  W.  Va.  285,  55  Am.  Rep.  304.  made  it  a  part.     Morally,  to  coerce  a 

2  A  servant  "is  not  bound  to  risk  his  servant  to  an  employment  the  risks  of 
safety  in  the  service  of  his  master,  and  which  he  does  not  wish  to  encounter, 
he  may,  if  he  thinks  fit,  decline  to  do  by  threatening  otherwise  to  deprive  him 
that  which  exposes  him  to  imminent  of  an  employment  he  can  readily  and 
peril."  Rummell  v.  Dilworth  (1885)  safely  perform,  may  sometimes  be 
111  Pa.  343,  2  Atl.  355.  harsh;    but  when  one  has  assumed   an 

Compare  the  language  used  in  Priest-  employment,  if  an  additional  and  more 
ley  V.  Fowler  (1837)  3  Mees.  &  W.  1,  dangerous  duty  is  added  to  his  original 
Murph.  &  H.  305,  1  Jur.  987,  19  Eng.  labor,  he  may  accept  or  refuse  it.  If 
Rul.  Caa.  102;  Wonder  v.  Baltimore  &  he  has  an  executory  contract  for  the 
0.  R.  Go.  (1870)  32  Md.  411,  3  Am.  original  service,  he  may  refuse  the  ad- 
Rep.  143;  Buzzell  v.  Laconia  Mfg.  Go.  ditional  and  more  dangerous  service; 
(1861)  48  Me.  113,  77  Am.  Dec.  212;  and  if  for  that  reason  he  is  discharged 
Little  Rock,  M.  R.  &  T.  R.  Go.  v.  Lev-  he  may  avail  himself  of  his  remedy  on 
erett  (1886)  48  Ark.  333,  3  S.  W.  50;  his  contract.  If  he  has  no  such  con- 
Indianapolis  &  G.  R.  Go.  v.  Love  tract,  and  knowingly,  although  unwill- 
(1858)  10  Ind.  554;  Chicago  &  T.  R.  ingly,  accepts  the  additional  and  more 
Co. -v.  Simmons  (1882)  11  111.  App.  147.  dangerous   employment,    he    accepts   its 

3  "Morally  speaking,  those  who  em-  incidental  risks ;  and,  while  he  may  re- 
ploy  men  on  dangerous  work  without  quire  of  the  employer  to  perform  his 
doing  all  in  their  power  to  obviate  the  duty,  he  cannot  recover  for  an  injury 
danger  are  highly  reprehensible.  .  .  which  occurs  only  from  his  own  inex- 
The  workman  who  depends  on  his  em-  perience.  The  employer  is  not  neces- 
ployment  for  the  bread  of  himself  and  sarily  unjust,  because  he  wishes  in  his 
his  family  is  thus  tempted  to  incur  employ  a  servant  who  can  from  time  to 
risks  to  which,  as  a  matter  of  human-  time  relieve  a  skilled  workman,  while 
ity,  he  ought  not  to  be  exposed.  But  his  ordinary  duties  will  be  those  of  a 
looking  at  the  matter  in  a,  legal  point  mere  laborer.  It  must  certainly  be  his 
of  view,  if  a  man,  for  the  sake  of  the  right  to  engage  a  servant  who,  while 
employment,  takes  it  or  continues  in  it  his  ordinary  duties  will  be  simple  and' 
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quoted,  the  courts  have  frankly  conceded  that  it  furnishes  a  protec- 
tion to  employers  whose  conduct  may  be  described  as  immoral  and 
inhuman.  See  §  962,  ante,  and  note  3  to  this  section.  But  setting 
aside  these  expressions  of  opinion,  which,  in  any  event,  are  not  strict- 
ly pertinent  when  the  subject  of  voluntary  action  as  an  element  of 
an  implied  contract  is  under  discussion,  it  would  seem  that  no  dis- 
position to  soften  the  rigor  of  the  generally  received  doctrine  has 
over  been  evidenced  by  any  court,  speaking  as  a  whole,  except  by 


•expose  him  to  no  danger,  is  willing, 
as  a  part  of  his  service,  from  time  to 
time  to  assume  duties  which,  in  order 
to  be  safely  performed,  require  a  higher 
degree  of  skill,  and  which  expose  him 
to  a  certain  degree  of  danger." 

Where  an  employee  complained  of  an 
appliance  as  unsafe,  and  was  told  that 
he  might  either  continue  to  use  it  or 
leave,  and  he  continued  thereafter  to 
use  the  same  rather  than  lose  his  place, 
he  will  be  held  to  have  assumed  the 
risk,  and  cannot  recover  for  resulting 
injuries.  Lamson  v.  Americcm  Axe  c£- 
Tool  Co.  (3900)  177  Mass.  144,  83  Am. 
St.  Rep.  267,  58  N.  E.  585. 

So,  also  it  has  been  laid  down  that  a 
threat  to  discharge  a  servant  if  he  re- 
fuses to  work  with  appliances  which 
are  in  the  same  condition  as  when  he 
began  work  is  not  coercion.  Hweeney 
V.  BerUn  &  J.  Envelope  Go.  (1886)  101 
N.  y.  520,  54  Am.  Rep.  722,  5  N.  E. 
358;  Prentice  v.  Wellsmlle  (1893)  50 
N.  Y.  S.  R.  557,  21  N.  Y.  Supp.  820.  See 
also  to  same  effect  ^Ycstcott  v.  New 
York  &  .V.  E.  R.  Oo.  (1891)  153  Mass. 
460,  27  N.  E.  10;  Worlds  v.  Georgia  R. 
Co.  (1896)  99  Oa.  283,  25  S.  E.  646; 
Atchison,  T.  &  8.  F.  R.  Co.  v.  Sohroeder 

(1891)  47  Kan.  315,  27  Pac.  965; 
SoutJi(r)i     Kansas     R.     Co.     v.     Moore 

(1892)  49  Kan.  616,  31  Pac.  138  (serv- 
ant undertook  to  lift  ties  which  he 
knew  were  too  heavy  for  him)  ;  Dough- 
<-rty  V.  West  Superior  Iron  &  Steel  Co. 

(1894)  88  Wis.  343.  60  N.  W.  274; 
Dickenson  v.  Vernon  (1905)  77  Conn. 
537.    60    Atl.    270. 

In  Shearm.  &  Redf.  Neg.  5th  ed. 
I  211  (a),  it  is  stated  that  in  the  last- 
named  decision  the  court  relied  on  cases 
■since  overruled.  Those  cited  are  Leary 
V.  Boston  &  A.  R.  Co.  (1885)  139  Mass. 
580,  53  Am.  Rep.  733,  2  N.  E.  115; 
Bradshaw   v.    Louisville    d    N.    R.    Co. 

(1893)  14  Ky.  L.  Rep.  688,  21  S.  W. 
346;    Woodley  v.   Metropolitan  Dist.  R. 


Co.  (1877)  L.  R.  2  Exch.  Div.  384,  46 
L.  J.  Exch.  N.  S.  521.  The  reply  to 
this  assertion  is  simple.  The  Massa- 
chusetts case  has  never  been  disap- 
proved in  any  later  decision  in  that 
state,  and  the  point  that  a  fear  of  dis- 
missal is  not  coercion  has,  as  will  be 
seen  from  the  cases  cited  above,  been 
twice  reaffirmed.  The  Kentucky  case 
remains  unimpugned,  so  far  as  we  can 
discover,  by  any  later  ruling  in  that 
state.  The  authority  of  Woodley's  Case 
lias  been  doubtless  shaken  to  some  ex- 
tent by  the  later  English  dicta  and  de- 
cisions cited  in  the  chapter  which  deals 
with  the  maxim.  Volenti  non  fit  in- 
juria (lhi.)  ;  but  on  this  particular 
point  it  has  certainly  not  been  over- 
ruled categorically  in  any  ease  where 
the  defense  of  a  contractual  assumption 
of  risks,  as  distinguished  from  an  as- 
sumption based  on  the  maxim,  has  been 
relied  on.  Besides,  these  dicta  and  de- 
cisions are  all  of  earlier  date  than  the 
Wisconsin  case,  and  it  is  at  least  a  rea- 
sonable hypothesis  that  the  court  de- 
liberately preferred  to  follow  the  au- 
thorities which  it  cited,  rather  than 
any  others.  These  remarks  are  made, 
not  because  we  disagree  with  the  learned 
authors  in  regard  to  the  doctrine 
that  the  fear  of  dismissal  should  be  re- 
garded as  coercion,  but  because  we 
think  it  important  that  there  should  be 
no  misapprehension  as  to  the  real  effect 
of  the  cases  on  the  subject. 

In  Clarke  v.  Holmes  (1862)  7  Hurlst. 
&.  N.  947,  31  L.  J.  Exch.  N.  S.  356.  8 
.Jur.  N".  S.  992,  10  Week.  Rep.  405, 
Byles,  J.,  considered  that  a  master  who 
violated  his  contract  with  his  servant 
to  provide  a  fence  for  machinery  ex- 
ercised a  species  of  compulsion  over 
him;  but  whether  he  thought  the  es- 
sential element  of  this  compulsion  to  be 
the  fear  of  losing  the  employment  is  not 
apparent  from  the  report. 
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that  of  Virginia;  and  even  in  that  state  the  later  decisions  seem  to 
have  virtually  destroyed  the  authority  of  the  vigorous  protest  quoted 
belovF.*  See  §  1182,  note  1,  ante.  Tvyo  other  extracts  of  a  similar 
tenor  from  dissenting  judgments  are  set  out  in  the  note  to  §  963, 
ante,  where  the  writer  has  proffered  some  remarks  as  to  what  he 
considers  the  absurdity  of  the  legal  theory  of  voluntary  action. 

Some  of  the  English  judges  who  have  discussed  the  meaning  and 
effect  of  the  maxim.  Volenti  non  fit  injuria,  have  taken  a  more  liberal 
view  with  respect  to  the  dilemma  in  which  the  servant  is  placed  when 
he  is  thus  forced  to  elect  between  two  disagreeable  alternatives.  See 
§  1301,  post. 

1201.  [289]  Circumstances  under  which  a  servant  is  not  deemed  to 
have  acted  voluntarily  in  exposing  himself  to  a  risk. —  The  servant's 
nonassumption  of  the  risk  on  the  ground  that  the  element  of  volun- 
tary action  was  lacking  has  been  asserted  in  four  different  classes  of 
cases.  The  decisions  cited  should  be  compared  with  those  reviewed 
in  the  corresponding  sections  (1215,  1301)  of  the  chapters  relating 
to  contributory  negligence  in  undertaking  or  continuing  an  employ- 
ment, and  to  the  maxim,  Volenti  non  fit  injuria.  It  will  be  found 
that,  where  either  of  these  defenses  is  put  forward,  the  position  of 
the  servant,  so  far  as  it  depends  upon  the  existence  or  absence  of 
coercion,  is  more  favorable  than  it  is  when  this  factor  is  considered 
in  its  bearing  upon  the  availability  of  the  defense  of  a  contractual 
assumption  of  a  risk. 

a.  Minors. — There  is  some  authority  for  the  doctrine  that,  where 
a  minor  is  concerned,  one  class  of  extraordinary  risks — viz.,  those 
incident  to  work  outside  the  scope  of  the  original  contract  (see  chap- 

4  "The  third  instruction  of  the  de-  of  those  in  his  employment  puts  them  in 
fendant  is  to  the  effect  that  an  em-  constant  hazard  of  injury,  is  not  to  be 
ployer  is  released  from  all  liability  for  held  accountable  to  those  employees 
negligence,  although  aware  of  its  con-  who,  serving  him  under  such  circum- 
tinued  existence,  if  the  injured  em-  stances,  are  injured  by  his  negligent 
ployee  continued  to  work  for  him  aft-  acts  and  omissions,  if  the  injured  par- 
er  he  knew  of  the  negligent  and  dan-  ties,  after  themselves  becoming  cogni- 
gerous  manner  in  which  the  employer  zant  of  the  peril  occasioned  by  their  em- 
allowed  his  business  to  be  conducted,  ployer's  negligent  way  of  conducting 
.  .  It  was  palpably  improper.  It  his  business,  continue  in  his  employ- 
is  sanctioned  neither  by  reason,  jus-  ment  and  receive  his  pay,  though  they 
tice,  nor  law.  The  usual  and  legal  duty  may  be  virtually  compelled  to  remain 
of  every  employer  is  to  provide  all  by  the  stern  necessity  of  earning  the 
means  and  appliances  reasonably  neces-  daily  food  essential  to  keep  away  star- 
sary  for  the  safety  of  those  in  his  em-  vation  itself."  Richmond  &  D.  R.  Co^ 
ployment.  It  is  a  cruel,  an  inhuman,  doc-  v.  Norment  (1887)  84  Va.  172,  10  Am. 
trine  that  the  employer,  though  he  is  St.  Rep.  827,  4  S.  E.  211. 
aware  that  his  own  neglect  to  furnish  the 
proper  safeguards  for  the  lives  and  limbs 
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ter  i.viii.,  post) — is  prima  facie  not  to  be  regarded  as  being  under- 
taken voluntarily.*  This  conception,  however,  scarcely  seems  to  have 
been  necessary  as  a  support  for  the  conclusion  of  the  court  that  the- 
master  is  not,  as  matter  of  law,  free  from  liability  under  such  cir- 
cumstances, and  this  was  the  only  point  actually  involved  in  the  case 
cited.  There  is,  of  course,  no  presumption  that  any  extraordinary 
risk  is  assumed  by  the  servant.  See  §§  1178-1181,  ante;  §  1384^. 
post.  This  decision,  therefore,  does  not  seem  to  be  of  much  signifi- 
cance in  the  present  connection.  The  inference  of  a  voluntary  ac- 
ceptance, which  is  ordinarily  drawn  from  the  bare  fact  that  the  serv- 
ant went  on  working  with  a  full  appreciation  of  a  given  risk,  may 
doubtless  be  rebutted,  in  the  case  of  a  minor  as  of  an  adult,  by  posi- 
tive evidence.  But,  aside  from  this  decision,  there  is,  so  far  as  the 
writer  is  aware,  no  intimation  in  the  reports  that,  in  the  absence  of 
such  evidence,  the  action  of  a  minor  can  be  treated  as  involuntary 
any  more  than  that  of  an  adult.  Such  a  conception,  on  the  contrary, 
is  impliedly  negatived  by  the  numerous  cases  in  which  minors  have 
been  denied  recovery  for  injuries  due  to  extraordinary  risks.  See 
subtitle  D  of  this  chapter,  and  chapter  xiv.,  0,  post. 

b.  Seamen. — There  seems  to  be  no  reason  why,  under  ordinary 
circumstances,  seamen  should  not,  like  any  other  classes  of  employ- 
ees, be  deemed  to  have  consented  voluntarily  to  undertake  any  ab- 
normal risks  of  which  they  have  notice  before  they  enter  into  their 
contract.  This  particular  point,  however,  does  not  seem  ever  to  have 
been  discussed.  On  the  other  hand,  it  is  well  settled  that  no  such 
voluntary  quality  can  be  ascribed  to  their  conduct  in  continuing  to 
expose  themselves  to  abnormal  risks  which  come  to  their  knowledge 
while  their  contract  is  being  carried  out.  The  rationale  of  this  ex- 
ception to  the  general  rule  is  that  they  are  bound  by  their  shipping 
articles  to  strict  obedience,  that  they  are  subject  to  severe  penalties 
if  they  refuse  to  perform  their  duties,  and  that  they  have  not  the 
option,  which  landsmen  are  theoretically  supposed  to  possess,  of 
abandoning  their  employment  the  moment  they  are  exposed  to  an 
abnormal  risk.* 

1  In  Chicago  &  O.  E.  R.  Co.  v.  Eamey  to  adjust  the  compensation  with  a  view 

(1867)    28  Ind.   28,  92   Am.  Dec.   282,  to  the  risk.     There  was  no  consent  to- 

the   court  held  that   a  demurrer  to   a  perform  the  service  on  any  terms.     It 

complaint  which  alleged  that  a  minor  was   a   compulsory   service,   and   under 

was  "compelled"  by  his  superior  to  la-  such  circumstances  neither  justice  nor 

hor  at  a  business  much  more  perilous,  policy  requires  that  the  master  shall  be- 

and  was  injured  while  so  engaged,  had  acquitted  of  responsibility." 
been    properly    overruled.      The    court       2  "A  seaman  aboard  ship  is  bound  to 

said:    "There  was  then  no  opportunity  perform   such    services   as   may   be   re- 
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c.  Convicts  ivJiose  labor  is  hired  by  private  employers. — It  is 
manifest  that  convicts  whose  services  are  let  out  under  contract  to 
private  employers,  and  who,  while  they  are  at  work,  are  under  the 
control  of  a  guard  who  has  the  power  to  secure  their  obedience  by 
the  exercise  of  force,  are  not  voluntary  agents  in  respect  to  such 
abnormal  risks  as  they  may  be  required  to  incur.^ 


quired  of  him  in  the  line  of  his  employ- 
ment. He  cannot  hold  baclt  and  refuse 
prompt  obedience  because  he  may  deem 
the  appliances  faulty  or  unsafe.  Mas- 
ters of  ships  exercise  large  powers,  and 
thej'  may  legally  compel  obedience  to 
orders.  A  seaman  necessarily  surren- 
ders much  of  his  personal  liberty  and 
freedom  of  action,  and  he  is  never  at 
liberty,  like  the  landsman,  to  quit  or 
make  much  objection  to  the  circum- 
stances surrounding  the  work  com- 
manded." Lafourche  Packet  Go.  v. 
Henderson  (1899)  36  C.  C.  A.  519,  94 
Fed.  871. 

"There  must  be  a  different  rule  as 
to  the  risks  assumed  by  seamen  on 
board  ship  from  the  rule  as  to  the  risks 
assumed  by  servants  and  other  employ- 
ees on  land."  Lafourche  Packet  Go.  v. 
Henderson  (1899)  36  C.  C.  A.  519,  94 
Fed.  871. 

"Obedience  to  officers  is  the  necessary 
law  of  the  ship;  disobedience  is  crim- 
inal; and  seamen  have  the  correspond- 
ing right  to  protection  against  needless 
exposure.  They  are  not  required  to  vin- 
dicate their  right  to  security  by  refusal 
to  work  at  the  risk  of  being  put  in 
irons  or  going  to  jail."  The  Frank  & 
Willie   (1891)   45  Fed.  494. 

"The  seaman  on  the  voyage  has  no  alter- 
-native  but  to  obey  or  suffer  punishment. 
He  cannot  dissent  from  or  abandon  the 
service  on  account  of  the  dangers 
or  unreasonableness  of  the  particu- 
lar service  required,  as  he  might  do  in 
port,  but  must  obey  at  any  risk  or  haz- 
ard to  himself;  and  yet  he  voluntarily 
incurs  no  risk,  but  acts  upon  the  risk 
and  responsibility  of  those  whose  law- 
ful authority  demands  of  him  implicit 
obedience  to  every  lawful  command, 
however  unreasonable  or  dangerous,  to 
which  he  reluctantly  submits  to  his 
own  personal  injury.  The  law  which 
imposes  upon  the  master  this  almost 
absolute  authority  also  imposes  upon 
him  the  fullest  responsibility  for  its 
careful,  considerate,  and  reasonable  ex- 
■ercise  in  all  emergencies,  and  in  default 


of  which  it  also  imposes  upon  him  a 
clear  legal  liability — or  upon  those  he 
represents — for  any  personal  damages 
occasioned  by  such  default.  The  plain- 
tiff, by  protesting  against  the  danger- 
ous and  unreasonable  manner  of  accom- 
plishing the  object  proposed,  and  by 
which  he  was  injured,  and  suggesting  a 
safer  and  more  reasonable  way  of  ac- 
complishing the  same  object,  and  then 
submitting  to  the  order  and  authority 
of  the  master,  and  attempting  to  do  the 
work  required  in  a  careful  and  prudent 
manner,  did  his  whole  duty,  and  there- 
by removed  from  himself  all  of  the  re- 
sponsibility. The  master,  by  declining 
and  rejecting  the  safer  and  reasonable 
manner  proposed  by  the  plaintiff,  and 
by  gross  carelessness  imperatively  com- 
manding the  plaintiff  to  perform  the 
work  in  the  more  dangerous  way,  as- 
sumed all  of  the  responsibility  and  risk 
for  the  defendants.  The  plaintiff  en- 
tered upon  this  dangerous  service  under 
duress  and  submission  to  compulsion, 
without  the  liberty  of  choice  or  free- 
dom of  the  will,  and  is  therefore  not 
responsible  for  his  acts,  without  negli- 
gence." ThoTiipson  V.  HermoMn  (1879) 
47  Wis.  602,  32  Am.  Rep.  784,  3  N.  W. 
579. 

A  seaman  who,  after  signing  shipping 
articles,  discovers  that  a  certain  appli- 
ance which  he  deems  unsafe  is  to  be 
used,  and,  upon  informing  the  chief 
officer  that  he  will  not  go  if  it  is  used, 
is  assured  that  it  will  not  be  used,  does 
not  assume  the  risk  of  its  use  during 
the  voyage.  Keating  v.  Pacific  Stream 
Whaling  Co.  (1899)  21  Wash.  415,  58 
Pac.  224. 

3  Chattahoochee  Brick  Go.  v.  Bras- 
well  (1893)  92  Ga.  631,  18  S.  E.  1015; 
Dalheim  v.  Lemon  (1891)  45  Fed.  225; 
Simonds  v.  Georgia  Iron  d  Goal  Co. 
(1904)  133  Fed.  776,  judgment  affirmed 
in  (1904)  66  C.  C.  A.  458,  133  Fed. 
1019. 

The  same  rule  was  applied  in  Toze- 
land  V.  West  Ham  Union  [1907]  1  K. 
B.  920,  78  L.  J.  K.  B.  N.  S.  514,  96  L. 
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d.  Siatviory  provisions  restricting  servant's  right  to  abandon  the 
-employment. — Under  the  provision  of  the  Louisiana  Code,  which 
declares  that  laborers  who  hire  themselves  out  to  serve  on  plantations 
have  not  the  right  of  leaving  the  person  who  has  hired  them,  and  that 
they  cannot  be  sent  away  by  the  proprietor  until  the  term  of  their 
-engagement  has  expired,  unless  good  and  just  causes  can  be  assigned, 
it  has  been  held  that  a  man  working  for  a  monthly  salary  under  a 
contract  which  covered  a  period  of  several  months,  which  was  re- 
quired to  take  off  the  crop,  did  not,  by  remaining  in  the  employment, 
undertake  the  risks  created  by  a  fellow  servant's  incompetency. 
The  court  considered  that  voluntary  action  was  negatived,  for  the 
reason  that,  if  he  had  left  the  employment,  owing  to  his  apprehension 
of  danger,  and  afterwards  brought  suit  for  his  wages,  and  been  un- 
-able  to  establish  satisfactorily  the  existence  of  a  good  cause  for  so 
leaving,  he  would  not  only  have  suffered  the  loss  of  the  wages  which 
would  have  accrued  during  the  remainder  of  his  term,  but  would 
also  have  rendered  himself  liable  for  the  refunding  of  the  wages 
already  received.*  In  one  case  it  seems  to  be  taken  for  granted  that 
coercion  which  will  preclude  the  inference  of  an  assumption  of  the 
risk  is  established  if  it  appears  that  the  master's  representative  re- 
fused to  permit  the  plaintiff  to  stop  work  immediately  upon  his  ex- 
pressing a  wish  to  do  so.*    In  riew  of  the  principles  laid  down  in  the 

T.  N.  S.  519,  71  J.  P.  194,  23  Times  L.  parties   to   a   contract   of   service   poa- 

R.  325,  5  L.  G.  R.  507,  to  paupers  set  sess  apart  from  statute, — at  all  events 

to  work  by  the  guardians  of  the  poor,  in  states  where  the   common  law  pre- 

iPoirier    v.    Carroll    (1883)     35    La.  vails.     Ordinarily,   whenever   there  has 

Ann.  699.      The  scope  of  this  decision,  been  incompetency  of  that  pronounced 

it   will  be   observed,  is   extremely  nar-  character  which  would  lead  the  average 

row,   as  the  considerations  relied  upon  servant    to   throw    up    his    position,    it 

are  applicable  only  in  cases  where  the  must  have  been  of  such  a  pronounced  na- 

injury    is    received    between    the    time  ture,  and  must  have  been  manifested  by 

when  the  servant  obtains  knowledge  of  acts  or  omissions  of  an  import  so  un- 

the  abnormal  danger  and  the  time  when  mistakable,    that    a    court   would    very 

he  may,  without  a  breach  of   his  con-  rarely    feel   any   difBculty   in   adopting 

tract,  leave  the  employment  without  in-  the  servant's  theory  that  the  master  had 

curring  the  consequences  of  a  wrongful  been  guilty  of  a.  breach  of  contract  in 

abandonment.      In  most   industrial    oc-  retaining  the  incompetent  person  in  his 

cupationa,    the   period   thus   limited   is  employment.    The  reports  of  employers' 

usually  very  brief,  and  even   if  a  sta-  liability    cases    show   only    too   plainly 

tutorv  provision  similar  to  that  of  the  that  the  almost  universal  inclination  of 

Louisiana  Code  were  generally  Ln  force,  servants  is  rather  to  take  the  most  des- 

the  position  of  servants  would  not  be  perate  chances   than  to  abandon   their 

improved  to  any  great  extent.     Nor  is  work  on  slight  provocation.     See  Wof- 

it  by  any  means  certain  that  courts  gen-  ford  v.  Clinton  Cotton  Mills  ( 1905 )   72 

erally  would  be  willing  to  concede  the  S.  C.  346,  51  S.  E.  918. 
correctness  of  the  inferences  drawn  in       i  Malsky    v.    Schumacher     (1894)     7 

this  decisioH,  with  regard  to  the  effect  Misc.  8,  27  N.  Y.  Supp.  331.    There  re- 

of  that  provision.     It  does  not  seem  to  covery  was  denied  on  the  ground  that 

alter  in  any  degree  the  rights  which  the  the  injury  was  really  caused  by  the  fact 
M.  &  S.  Vol.  m.— 204. 
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cases  cited  in  §  1200,  ante,  this  theory  seems  to  be  of  disputable 
soundness, — at  least  when  applied  to  adults  of  full  age  and  ordinary 
intelligence. 

[e.  Obligation  of  trainmen  to  complete  their  route. — In  some 
cases  there  is  at  least  a  suggestion  that  the  doctrine  of  voluntary 
assumption  of  risk  will  not  be  applied  in  its  full  force  in  the  case 
of  train  employees  whose  duty  it  is  to  complete  the  trip  undertaken, 
and  who  discover  while  en  route  certain  defects.*  Compare  §  1216, 
note  9,  post.] 

1202.  [290]  Complaint,  objection,  or  protest  omitted  or  made. — 
(Compare  §§  1302,  1389,  post.) — a.  No  complaint,  objection,  or 
protest  established  by  the  evidence. — Theory  that  the  mere  fact  of 
the  servant's  having  continued  to  work  with  knowledge  of  an  abnor- 
mal risk  charges  him,  as  a  matter  of  law,  with  an  assumption  of  that 
risk,  manifestly  involves  the  corollary  that,  viewed  as  an  evidential 
element,  the  servant's  failure  to  express  dissatisfaction  with  his  en- 


that  the  servant's  attention  was  dis- 
tracted by  the  conversation,  and  that, 
under  such  circumstances,  the  accident 
would  have  happened  even  if  the  words 
spoken  had  been  expressive  of  consent, 
and  not  of  refusal. 

6  In  Mason  &  0.  B.  Go.  v.  Fockey 
(1900)  43  C.  C.  A.  228,  103  Fed.  265, 
the  court,  in  holding  that  the  question 
whether  a  fireman  assumed  the  risk  in 
continuing  tne  trip  after  learning  of  de- 
fects in  the  engine  was  one  for  the  jury, 
said:  "As  a  general  proposition  of  law, 
one  who  continues  in  the  employ  of  an- 
other with  knowledge  of  defects,  and 
without  complaining  thereof,  assumes 
the  dangers  incident  thereto.  But  in 
the  present  case  we  think  it  was  for  the 
jury  to  say  whether  the  defendant  in 
error  should  have  abandoned  his  post, 
and  quit  the  train,  after  he  had  learned 
of  the  defect  in  question.  Would  a  rea- 
sonably prudent  man  have  done  so? 
And  did  his  duty  require  him  to  do  so? 
We  think  this  question  was  fairly  left 
to  the  jury.  The  company  required  the 
services  of  defendant  in  error  during 
that  trip.  He  owed  a  duty  to  the  com- 
pany to  remain  in  its  service  for  the 
time  being." 

In  Koreis  v.  Minneapolis  &  St.  L.  R. 
Co.  (1909)  108  Minn.  449,  25  L.R.A. 
(N.S.)  339,  133  Am.  St.  Rep.  462,  122 
N.  W.  668,  the  court  in  the  syllabus 
states  that  a  railroad  engineer  owes  a 
duty  to  the  public  as  well  as  to  his  em- 


ployers, and  is  justified  in  taking  much 
greater  risks  than  employees  in  other 
occupations  without  necessarily  forfeit- 
ing the  right  of  action  for  injuries  re- 
sulting from  his  master's  negligence  of 
which  he  has  knowledge. 

In  Missouri,  K.  &  T.  R.  Go.  v.  Wil- 
liams (1902)  28  Tex.  Civ.  App.  615,  68 
S.  W.  805,  the  court  said  that  a  rail- 
road company  having  sent  a  fireman  out 
on  a  trip  with  an  engineer  whose  cus- 
tomary violation  of  the  rules  was  known 
to  it,  but  not  to  the  fireman,  could  not 
complain  because  the  fireman  completed 
the  trip  after  having  learned  some  time 
while  on  it  of  the  engineer's  negligence. 

In  Missouri,  K.  d  T.  R.  Go.  v.  Adams 
(1906)  42  Tex.  Civ.  App.  274,  93  S.  W. 
493,  it  was  held  that  a  fireman  not 
knowing  of  a  defect  in  the  engine  until 
he  had  entered  upon  the  trip  was  not 
bound  to  abandon  his  post  unless  the 
danger  was  so  apparent  as  to  make  his 
continuance  on  the  engine  contributory 
negligence. 

A  miner  who,  upon  going  down  a 
shaft,  becomes  aware  of  the  fact  that 
the  master  has  not  furnished  gates  for 
the  cage,  in  accordance  with  the  re- 
quirements  of  the  statute,  will  not  bte 
held  voluntarily  to  have  assumed  the 
risk  of  the  danger  in  using  the  cage 
to  come  out  of  the  mine,  where  it  is 
the  only  provision  for  so  doing.  Mon- 
son  V.  La  France  Copper  Co.  (1911)  4J 
Mont.  65,  114  Pac.  778. 
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vironment  is  merely  corroborative  and  confirmatory  in  its  effect. 
Such,  accordingly,  is  the  significance  of  that  fact  in  the  numerous, 
cases  in  which  it  is  mentioned  as  indicative  of  the  servant's  intention 
to  accept  the  responsibility  for  any  future  accidents  which  may  be 
caused  by  the  defective  instrumentality.^ 

1  The  general  principle  may  be  laid  Forbes  v.  Boone  Valley  Coal  de  B.  Co^ 

down    as    follows:     An    employee    who  (1901)    113   Iowa,   94,   84  N.  W.   970; 

does  not  ask  for  further  safeguards,  or  Sohmbhe    v.    Central    R.    &    Bkg.    Go^ 

otherwise  so  conducts  himself  as  to  as-  (1890)   85  Ga.  592,  11  S.  B.  876;  Rush 

sure   the   employer   that  he   is  content  v.  Missov/ri  P.  R.  Co.    (1887)   36  Kan. 

with  the  machinery  and  appliances  fur-  129,  12  Pac.  582;  Bogenschutz  v.  Smith 

nished,  and  will  himself  take  the  chance  (1886)   84  Ky.  330,  1  S.  W.  578;  Batt 

of    injury,    cannot   recover    against    an  v.    Nay     (1887)     144    Mass.    186,     10 

employer   for   the   injury   sustained  by  N.  E.  807;  Huffman  v.  Michigan  C.  R. 

him.    Jones  v.  Mamifaoturing  &  Invest.  Co.    (1896)    109   Mich.  251,   67   N.   W. 

Co.   ( 1899 )   92  Me.  565,  69  Am.  St.  Rep.  118 ;    American  Dredging   Co.   v.   Walls- 

535,  43  Atl.  512.  (1898)  28  C.  C.  A.  441,  55  U.  S.  App. 

Under  this  theory  where  there  is  some  460,  84  Fed.  428 ;  Kielley  v.  Belcher  Sil- 
evidence  that  the  servant  knew  of  the  ver  Min.  Co.  (1875)  3  Sawy.  500,  Fed- 
danger,  it  is  error  to  refuse  an  instruc-  Cas.  No.  7,761;  Hattamay  v.  Atlamta 
tion  directing  the  jury  to  find  for  the  Steel  &  Tin-Plate  Co.  (1900)  155  Ind. 
employer  if  the  servant,  having  such  507,  58  N.  E.  718;  McCarthy  v.  Shone- 
knowledge,  continued  to  work  without  man  (1901)  198  Pa.  568,  48  Atl.  493; 
objection.  Wells  v.  Burlington,  G.  R.  &  Philadelphia  dc  R.  R.  Co.  v.  Hughes^ 
N.  R.  Co.  (1881)  56  Iowa,  520,  9  N.  W.  (1888)  119  Pa.  310,  13  Atl.  286;  CU- 
364.  eago,  B.  &  Q.  R.  Co.  v.  McGinrUs  (1896) 

The  subjoined  list  of  cases  in  which  49  Neb.  649,  68  N.  W.  1057;  Kaare  v. 

this  principle  has  been  recognized  might  Troy  Steele  d  I.  Co.   (1893)    139  N.  Y, 

be  much  lengthened,  if  any  useful  pur-  369,  34  N.  E.  901;  Brossmcm  v.  Lehigh 

pose  were  to  be  served  by  adding  to  it.  Valley  R.  Co.    (1886)    113  Pa.  490,  57 

In  tabulating  the  cases  it  will  be  con-  Am.  Rep.  479,  6  Atl.  226;   Oreen  &  C. 

venient  to  separate  into  different  groups  Street   R.    Go.   v.   Bresmer    (1881)    97 

those  in  which  the  words  "complaint,"  Pa.  103;  Rummell  v.  Dilworth   (1885) 

"objection,"    and    "protest"    are    used.  111  Pa.  343,  2  Atl.  355,  363 ;  Wilkinson- 

though  they  are  practically  synonymous  v.  B.  W.  Johns  Mfg.  Go.  (1901)  198  Pa. 

in  the  present  connection.  634,  48  Atl.  810;  McCarthy  v.  Shoeman 

No   complaint.— Southern   P.    Go.   v.  (1901)   198  Pa.  568,  48  Atl.  493;  East 

Seley    (1894)     152    U.    S.    145,    38    L.  Tennessee,   V.  d   G.  R.  Co.  v.  Duffield 

ed.    391,    14    Sup.    Cft.    Rep.    530;    The  (1883)    12  Lea,  63,  47  Am.  Rep.  319; 

Maharajah     (1891)     1    C.    0.    A.    181,  Galveston,  B.  d  8.  A.  R.  Go.  v.  Echols- 

1    U.    S.    App.   20,   49    Fed.    Ill;    The  (1894)   7  Tex.  Civ.  App.  429,  26  S.  W. 

Aaleswnd     (1877)     9    Ben.    203,    Fed.  1117;  Sweet  v.  OMo  Oooi  (7o.  (1890)  78 

Cas.   No.   1    (a   case  where   the  plain-  Wis.  127,  9  L.R.A.  861,  47  N.  W.  182; 

tiff  was  the  servant  of  a  steve-  Poll  v.  Bewitt  (1893)  23  Ont.  Rep.  619. 
dore)  ;    Limherg   v.    Glervwood   Lumber       No   objection. — Garnett     v.     Phoenia^ 

Co.   (1900)   127  Cal.  598,  49  L.R.A.  33,  Bridge  Co.  (1899)   98  Fed.  192;  Hatta- 

60  Pac.  176;  Greswell  v.  Wilmington  d  way  v.  Atlantic  Steel  d  Tin-Plate  Co. 

N.  R.  Oo.  (1899)  2  Pen.  (Del.)  210,  43  (1900)    155   Ind.    507,   58   N.   E.   718; 

Atl.  629;  McCauley  v.  Southern  R.  Oo.  SvAft  d  Co.  v.  Rutkowski   (1897)    167 

(1897)    10  App.   D.   C.   560;   Bums  v.  111.  156,  47  N.  E.  362;  Kroy  \.  Chicago,. 

Chdcago,  M.  &  St.  P.  R.  Oo.  (1886)   69  R.  I.  d  P.  R.  Co.  (1871)  32  Iowa,  357; 

Iowa,  450,  58  Am.  Rep.  227,  30  N.  W.  South  Florida  R.  Co.  v.  TTeese   (1893) 

25;  Lumley  v.  Gaswett  (1877)  47  Iowa,  32  Fla.  212,  13  So.  436;  St.  Louis  d  S. 

159;   Cowles  v.  OUoago,  R.  I.  d  P.  R.  E.  R.  Co.  v.  Britz  (1874)    72  111.  256; 

Co.    (1897)    102  Iowa,   507,   71   N.   W.  Chicago  d  A.  B.  Oo.  v.  Munroe  (1877) 

680-    Money  v.   Lower   Veirn   Coal   Oo.  85   111.  25;    Louisville  d  N.  R.   Co.   v. 

(1881)    65   Iowa,   671,   8   N.   W.   652;  Bryant  (1893)   15  Ky.  L.  Rep.  181,  22 
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6.  Complami,  objection^  or  protest  established  by  the  evidence. — 
That  the  failure  of  the  servant  to  complain,  object,  or  protest  is  a 
circumstance  purely  corroborative  in  its  nature,  and  not  differen- 
tiating, is  shovyn  still  more  clearly  by  these  cases  which  deal  with 
the  converse  situation,  in  which  the  servant  has  expressed  his  dis- 
satisfaction. It  is  well  established  that  his  having  done  this  will  not 
throw  the  responsibility  upon  the  master,  if  he  afterwards  goes  on 
working, — at  all  events  where  he  has  no  specific  grounds  for  suppos- 
ing that  a  remedy  is  to  be  applied  at  the  earliest  possible  moment.* 
See  §  1197,  ante.    In  other  words,  complaints,  protests,  or  objections 


S.  W.  607;  Corbett  v.  Smith  (1898)  101 
Tenn.  368,  47  S.  W.  694;  Goodridge  v. 
Washington  Mills  Co.  (1893)  160  Mass. 
234,  35  N.  E.  484;  O'Connor  v.  WUttall 

(1897)  169  Mass.  563,  48  N.  E.  844; 
Carrigan  v.   WasKburn  &  M.   Mfg.   Co. 

(1898)  170  Mass.  79,  48  N.  E.  1079; 
McDermott  v.  Hwnnibal  d  St.  J.  R.  Co. 
(1885)  87  Mo.  285;  Fletcher  v.  Louis- 
ville &  N.  R.  Co.  (1899)  102  Tenn.  1,  49 
S.  W.  739 ;  Erdman  v.  Illinois  Steel  Co. 
(1897)  95  Wis.  6,  60  Am.  St.  Rep.  66, 
69  N.  W.  993. 

tio  protest. — Baltimore  &  0.  R.  Co.  v. 
Baugh  (1892)  149  U.  S.  368,  37  L.  ed. 
772,  13  Sup.  Ct.  Rep.  914;  Martin  v. 
Chicago,  R.  I.  &  P.  R.  Co.  (1901)  — 
Iowa,  — ,  87  N.  W.  654;  Goldthwait  v. 
Haverhill  d  G.  Street  R.  Co.  (1894) 
160  Mass.  554,  36  N.  E.  486;  Feely  v. 
Pearson  Cordage  Co.  (1894)  161  Mass. 
426,  37  N.  E.  368;  Wescott  v.  New  York 
d  N.  E.  R.  Co.  (1891)  153  Mass.  460, 
27  N.  E.  10;  Ft.  Wayne,  J.  d  S.  R.  Co. 
V.  Gildersleeve  (1876)  33  Mich.  133; 
Shackelton  v.  Manistee  d  N.  E,  R.  Co. 
(1895)  107  Mich.  16,  64  N.  W.  728; 
Buff  man  v.  Michigan  C.  R.  Co.  (1896) 
109  Mich.  251,  67  N.  W.  118;  La  Pierre 
y.  Chicago  d  G.  8.  R.  Co.  (1894)  99 
Mich.  212,  58  N.  W.  60;  Mansfield  Coal 
d  Coke  Co.  v.  McEnery  (1879)  91  Pa. 
185,  36  Am.  Rep.  662;  Relyea  v.  Toma- 
hawk Pulp  d  Paper  Co.  (1901)  110 
Wis.  307,  85  N.  W.  960;  Thompson  v. 
Missouri  P.  R.  Co.  (1897)  51  Neb.  527, 
71  N.  W.  61. 

In  some  cases,  two  or  more  of  these 
words  are  combined, — as,  where  the 
servant  was  denied  recovery  on  the 
ground  that  he  made  no  protest  or  com- 
plaint. {Johnson  v.  Devoe  Snuff  Co. 
[1898]  62  N.  J.  L  417,  41  Atl.  936; 
Warmingfon  v.  Atchison,  T.  d  S.  F.  R. 
Co.    [1891]    46   Mo.   App.   159);    or  no 


objection  or  protest  (Qreenleaf  v.  Du- 
buque d  8.  C.  R.  Co.  [1871]  33  Iowa, 
68). 

In  one  Virginia  case  it  seems  to  be 
intimated  that  the  absence  of  evidence 
of  a  complaint  is  not  conclusive  against 
the  servant.  Richmond  d  D.  R.  Co.  v. 
Norment  (1887)  84  Va.  167,  10  Am.  St. 
Rep.  827,  4  S.  E.  211.  But  the  author- 
ity of  this  case  seems  to  be  of  an  ex- 
tremely dubious  character  in  this  as  in 
other  respects.  See  §  1200,  note  4, 
ante. 

A  brakeman  who,  without  protesting 
against  or  reporting  the  infraction  of  a 
known  rule  requiring  east  bound  trains 
to  enter  a  certain  siding  from  the  west 
end,  alights  for  the  purpose  of  opening 
the  eastern  switch,  at  a  distance  from 
it  much  greater  than  that  at  which  he 
would,  in  the  ordinary  course  of  things 
have  alighted  if  the  train  had  been 
stopped  before  reaching  the  western 
switch,  cannot  recover  for  injuries  re- 
ceived from  falling  into  an  open  cul- 
vert at  the  place  where  he  steps  off  the 
car.  West  v.  Southern  P.  Go.  (1898) 
29  C.  C.  A.  219,  56  U.  S.  App.  323,  85 
Fed.  393. 

l^Assop  V.  Tates  (1858)  2  Hurlst.  & 
N.  768,  27  L.  J.  Exch.  N.  S.  156 
(hoarding  so  placed  as  to  be  likelv  to 
fall). 

That  a  servant  protested  against  an 
order  of  the  master  to  pursue  his  work 
with  such  help  as  he  could  command,  on 
pain  of  being  discharged,  will  not  pre- 
vent him  from  being  charged  with  an  as- 
sumption of  the  risk  of  doing  the  work 
with  an  insufficient  number  of  hands, 
where  he  had  no  reason  to  believe  or 
hope  that  the  order  would  be  modified 
or  revoked.  Atchison,  T.  d  8.  F.  R.  Co. 
v.  Schroeder  (1891)  47  Kan.  315,  27 
Pac.  965. 
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are  unavailing  where  the  risks  are  understood  and  the  servant  con- 
tinues to  encounter  them.*  Especially  must  he  be  regarded  as  having 
assumed  the  risk  where  he  is  told  that  he  may  either  continue  to  use 
the  defective  appliance  or  leave  the  employment.* 

The  rule  is  perhaps  different  where  the  maxim,  Volenti  non  fit  in- 
juria, is  specifically  relied  upon.     See  §  1202,  h,  post. 

D.    ASSUMPTIOIT  OB'  EISKS   BY  MINOR  SEEVANT8. 

1203.  [291]  Ordinary  risks.— The  principle  has  frequently  been 
laid  down  or  recognized  that  a  minor  assumes  the  ordinary  risks  of 
any  employment  which  he  undertakes,  in  so  far  as  those  risks  are, 
or  ought  to  have  been,  known  to  and  appreciated  by  him,  whether 
the  source  of  his  knowledge  be  his  own  observation  and  experience, 
or  the  instructions  which  he  has  received  from  his  employer  or  his 
employer's  representative.*    In  other  words,  the  fact  that  the  servant 


The  declaration  of  a  laborer  who 
seeks  to  recover  on  the  ground  that 
his  master  furnished  unsuitable  pieces 
of  wood  for  checking  cars  on  an  incline 
has  been  held  to  show  that  he  cannot 
maintain  the  action,  where  it  states  he 
was  well  acquainted  with  the  nature  of 
the  timber  furnished,  and  had  on  two 
occasions  complained  to  his  foreman 
about  the  want  of  proper  stuff.  MoGee 
V.  Eglinton  Iron  Co.  ( 1883 )  10  Sc.  Sess. 
Cas.  4th  Series,  955. 

"Protest  against,  or  objection  to,  a 
service  rendered  dangerous  by  defective 
machinery,  if  the  party  making  the  pro- 
test or  objection  is  under  no  legal  obli- 
gation to  remain  in  the  service,  cannot 
render  the  services  subsequently  per- 
formed involuntary.  There  is  a  dis- 
parity in  the  relation  of  master  and 
servant,  but  not  such  as  can  make  the 
act  of  the  servant  in  remaining  in  a 
service  which  he  knows  to  be  peculiarly 
dangerous  from  defective  machinery  an 
involuntary  act  in  legal  contemplation." 
Galveston,  H.  d  8.  A.  R.  Co.  v.  Drew 
(1883)   59  Tex.  13,  46  Am.  Rep.  261. 

3  Cummings  v.  Collins  ( 1876 )  61  Mo. 
520. 

In  one  case  it  was  observed,  arguen- 
do, that  "the  risk  from  the  master's 
breach  of  duty  never  rests  upon  the  pro- 
testing or  unwilling  servant.  Volens, 
not  sciens,  is  the  test."  Dempsey  v. 
Sawyer  (1901)  95  Me.  295,  49  Atl. 
1035.     This  statement  is  evidently  too 


broad,  if  it  is  intended  to  imply  that  a 
protest  indicates  in  itself  involuntary 
action. 

4  La/m,son  v.  American  Axe  &  Tool  Go. 
(1900)  177  Mass.  144,  83  Am.  St.  Rep. 
267,  58  N.  E.  585. 

These  decisions  indicate  that  the  su- 
preme court  of  Iowa  can  scarcely  be 
right  in  holding  that  an  instruction  ia 
erroneous  which,  in  stating  the  rule 
that  the  servant's  continuance  of  work 
with  knowledge  of  a  risk  charges  him 
with  its  assumption,  omits  the  condi- 
tional element  of  the  absence  of  objec- 
tion or  protest  against  the  maintenance 
of  the  defective  conditions.  Oreenleaf 
V.  Duluqus  &  S.  C.  R.  Co.  (1871)  33 
Iowa,  52. 

iBohn  Mfg.  Co.  v.  Erickson  (1893) 
5  C.  C.  A.  341,  12  U.  S.  App.  260,  55 
Fed.  943;  Cudahy  Packing  Co.  v.  Mar- 
can  (1901)  54  L.R.A.  258,  45  0.  C.  A. 
515,  106  Fed.  645;  Dunn  v.  McNamee 
(1896)  59  N.  J.  L.  498,  37  Atl.  61; 
Alahama  Mineral  R.  Co.  v.  Ma/rcus 
(1896)  115  Ala.  389,  22  So.  135;  Crown 
V.  Orr  (1893)  140  N.  Y.  450,  35  N.  E. 
648,  reversing  71  Hun,  613,  24  N.  Y. 
Supp.  620;  Beckham  v.  Hillier  (1884) 
47  N.  J.  L.  12 ;  Smith  v.  Irwin  ( 1889 ) 
51  N.  J.  L.  507,  14  Am.  St.  Rep.  699, 
18  Atl.  852;  Omaha  Bottling  Co.  v. 
Theiler  (1899)  59  Neb.  257,  80  Am.  St. 
Rep.  673,  80  N.  W.  821;  Anderson  v. 
Morrison  (1875)  22  Minn.  274;  Kres- 
mar  v.  Omaha  Packing  Co.   (1910)   153 
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was  a  minor  does  not  enlarge  his  rights,  where  it  is  once  established 
that  he  understood  the  danger.*  This  principle  has  been  applied  in 
favor  of  the  master  in  cases  where  the  injury  was  caused  by  the  neg- 
ligence of  a  fellow  servant ;  ^  by  permanent,  visible  conditions  of  the 
plant;  *  the  common  operations  incident  to  the  performance  of  his 

111.  App.  338;  Bare  v.  Crwne  Creek  Goal  (1903)  67  Neb.  153,  93  N.  W.  177,  re- 
&  Coke  Co.  (1906)  61  W.  Va.  28,  8  hearing  denied  in  (1903)  67  Neb.  164, 
L.R.A.(N.S.)  284,  123  Am.  St.  Rep.  94:  :N.  W.  Sli;  Hesse  v.  National  Gasket 
966,  55  S.  E.  907.  Go.  (1902)  66  N.  J.  L.  652,  52  Atl.  384; 

"If  a  minor  engages  to  work,  the  risks  Umsted  v.  Golgate  Farmers'  Elevator 
of  the  business  are  incident  to  the  work.  Co.  (1909)  18  N.  D.  309,  122  N.  W.  390. 
He  cannot  claim  on  account  of  infancy  The  fact  that  an  employee  is  a  minor 
to  be  relieved  from  the  consequences  of  does  not  vary  the  law  as  to  his  assump- 
such  risks.  He  might  as  well  claim  to  tion  of  risk,  if  he  has  sufficient  infelli- 
enforce  the  contract  for  his  wages  with-  gence  to  comprehend  the  dangers  inci- 
out  performing  any  service."  De  Orajf  dent  to  his  service.  Ooff  v.  Norfolk  <£ 
V.  New  York  0.  d  E.  R.  B.  Go.  (1879)  W.  R.  Go.  (1888)  36  Fed.  299  (in 
76  N.  y.  125.  charge  to  jury). 

A  parent  has  the  right  to  engage  his  The  mere  fact  that  an  employee  is  un- 
minor  child  in  a  dangerous  employment,  der  the  age  of  twenty-one  years  does  not 
In  such  a  case  the  parent  impliedly  as-  shield  him  from  the  usual  responsibility 
sumes  for  himself  and  child  the  ordi-  incident  to  an  employment  voluntarily 
nary  risks  of  the  employment.  Qulf,  0.  assumed  by  himself.  Houston  &  G.  N. 
d  8.  F.  B.  Go.  V.  Jones  (1890)  76  Tex.  -B.  Go.  v.  Miller  (1879)  51  Tex.  270. 
350,  13  S.  W.  374.  3  See  chapter  ux.,  post. 

In  Harris  v.  KcNamuwa  (1892)  97  *  As,  where  a  minor  is  injured  by  the 
Ala.  181,  12  So.  103,  the  court,  discuss-  contact  of  some  part  of  his  person  with 
ing  §  357  of  Beach  on  Contributory  moving  machinery.  E.  S.  Biggins  Gar- 
Negligence,  in  which  that  author  eriti-  pet  Go.  v.  O'Keefe  (1897)  25  C.  C.  A. 
cises  the  doctrine  which  charges  a  220,  51  U.  S.  App.  74,  79  Fed.  900; 
minor  with  the  assumption  of  ordinary  BoJm  Mfg.  Go.  v.  Erickson  (1893)  5  C. 
risks,  on  the  ground  that,  minors  hav-  C.  A.  341,  12  U.  S.  App.  260,  55  Fed. 
ing  no  power  to  make  a  contract,  they  943;  Palmer  v.  Harrison  (1885)  57 
are  not  bound  by  their  express  contracts  Mich.  182,  23  JN .  W.  624 ;  Jones  v.  Roh- 
with  their  employers,  and  that  for  this  erts  (1894)  57  111.  App.  56;  Gilbert  v. 
reason  no  implied  contract  to  assume  Gmld  (1887)  144  Mass.  601,  12  N.  E. 
ordinary  risks  can  arise,  said:  "Minors'  368;  Ogley  v.  Miles  (1893)  139  N.  Y. 
contracts  are  not  void.  They  are  void-  458,  34  N.  E.  1059;  Wojoieohowski  v. 
able  merely,  and  we  think  a  plaintiff,  Spreckels'  Sugar  Ref.  Go.  (1896)  177 
whether  the  minor  himself  or  another,  Pa.  57,  35  Atl.  596;  and  other  casea 
by  suing  for  an  injury  caused  by  some  cited  in  §  1318,  note  1,  subd.  (h)  e*  seq., 
specific    negligence    committed    in    the    post. 

course  of  the  business,  apart  from  the  Where  a  minor  brakeman  leaning  out 
fact  of  employment  itself,  necessarily  of  the  car  was  struck  by  a  switch  target 
adopts,  for  the  purposes  of  the  action,  with  the  position  of  which  he  was  fa- 
the  minor's  voidable  contract  of  employ-  miliar,  he  cannot  recover.  Evans  v. 
ment,  and  subjects  himself  to  the  same  Lake  Shore  d  M.  8.  R.  Go.  (1877)  12 
rules  which  govern  in  actions  by  or  in  Hun,  289. 
right  of  adult  employees."  See    also   Prol&rt   v.   PUpps    (1889) 

i  Nugent  v.  Kaujfman  Millmg  Go.  149  Mass.  258,  21  N.  E.  370  (oompre- 
(1895)  131  Mo.  241,  33  S.  W.  428;  hension  of  risk  proved  by  testimonf  of 
Hinckley  v.  Horazdowsky  (1890)  133  minor  himself)  ;  O'Connor  v.  WUttall 
111.  359,  8  L.R.A.  490,  23  Am.  St.  Rep.  (1897)  169  Mass.  563,  48  N.  E.  844; 
«18,  24  N.  E.  421;  Jones  v.  Roberts  Pratt  v.  Prouty  (1891)  153  Mass.  333 
(1894)  57  111.  App.  56;  Omaha  Packing  26  N.  E.  1002;  De  Soma  v.  Stafford 
Go.  V.  Murray  (1904)  112  111.  App.  Mills  (1892)  155  Mass.  476,  30  N  E 
233;    Evans   La/imdry   Go.  v.    Crawford    81. 
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■duties ;  *  by  a  defect  in  an  appliance,  where  the  existence  of  that  de- 
fect does  not  imply  negligence  on  the  master's  part.® 

It  will  be  observed  that  the  rule,  as  thus  stated,  differs  from  the 
corresponding  rule  applicable  to  an  adult  in  one  important  respect. 
In  the  case  of  an  adult  the  servant's  inability  to  recover  for  injuries 
resulting  from  ordinary  risks  is  declared  in  terms  which  are  indica- 
tive of  the  fact  that  his  comprehension  of  those  risks  is  presvmied 
in  the  absence  of  evidence  which  justifies  the  opposite  conclusion. 
In  the  case  of  a  minor,  on  the  other  hand,  the  defense  of  an  assump- 
tion of  ordinary  risks  is  viewed  as  one  which  is  merely  conditional 
upon  the  production  of  specific  and  positive  evidence  going  to  show 
that  the  risk  in  question  was,  as  a  matter  of  fact,  comprehended.  In 
short,  where  a  minor  is  concerned,  ordinary  risks  are,  for  evidential 
purposes,  always  treated  at  the  outset  of  the  inquiry  as  extraordi- 
nary, and  the  burden  of  establishing  the  servant's  comprehension  of 
the  particular  risk  is  cast  upon  the  employer.'  Some  courts,  it  is 
true,  have  laid  it  down  that,  where  a  minor  servant  is  of  such  an  age 
that  his  physical  and  mental  powers  have  virtually  attained  their 


5  As  that  of  coupling  cars.  Viets  v. 
Toledo,  A.  A.  d  &.  T.  B.  Co.  (1884)  55 
Mich.  120,  20  N.  W.  818  (evidence  here 
negatived  culpability  on  the  part  of 
those  in  charge  of  the  train)  ;  Oliver  v. 
OUo  River  R.  Go.  (1896)  42  W.  Va. 
703,  26  S.  E.  444;  Texas  d  P.  R.  Go.  v. 
Gwrlton  ( 1883 )  60  Tex.  401 ;  Vmback  v. 
Lake  Shore  d  M.  8.  R.  Go.  (1882)  83 
Tnd.  191. 

A  minor  of  nineteen  assumes  the  dan- 
gers incident  to  work  on  a  construction 
train  (Evansville  d  R.  R.  Go.  v.  Hen- 
derson [1893]  134  Ind.  636,  33  N.  B. 
1021)  ;  and  to  work  on  the  construction 
of  a  building  {Evans  v.  Vogt  d  Bros. 
Mfg.  Co.  [1893]  5  Misc.  330,  25  N.  Y. 
Supp.  509;  struck  by  object  which  the 
servant  of  a  third  party  let  fall  from 
an  upper  floor). 

In  an  action  against  an  employer  for 
injuries  sustained  by  a  minor  employee, 
caused  by  the  falling  of  lumber  which 
Tie  was  piling,  where  there  is  no  evidence 
that  the  work  was  dangerous,  or  that  he 
did  not  know  how  to  do  it  properly,  or 
that  he  was  wanting  in  capacity,  and 
there  being  nothing  alleged  as  to  any  de- 
fect in  the  appliances, — a  nonsuit  is 
properly  granted.  Bvms  v.  Bast  d  W. 
R.  Co.  (1889)  84  Ga.  152,  20  Am.  St. 
Hep.  352,  10  S.  E.  543.  Former  appeal 
(1888)    80  Ga.  807,  6  S.  E.  595. 


6  De  Graff  v.  'New  York  C.  d  H.  R.  R. 
Go.  (1879)  76  N.  Y.  125;  B'abcook 
Bros.  Lumber  Go.  v.  Johnson  ( 1904 )  120 
Ga.  1030,  48  S.  E.  438. 

7  Whether  an  infant  is  to  be  treated 
as  having  assumed  the  risks  of  personal 
injury  to  himself  from  performance  of 
dangerous  labor,  and  held  to  the  exer- 
cise of  ordinary  care  in  order  to  recover 
damages  from  his  employer  for  a  per- 
sonal injury,  depends  upon  his  capacity 
and  fitness  for  the  particular  kind  of 
labor  upon  which  he  is  employed  when 
injured.  De  Lozier  v.  Kentucky  Lum- 
ber Co.  (1892)  13  Ky.  L.  Kep.  818,  18 
S.  W.  451,  where  it  was  accordingly  laid 
down  that  the  jury  should  be  instruct- 
ed, in  every  case  involving  the  liability 
of  the  master  to  a  minor  servant,  to 
find  for  the  plaintiff,  unless  his  age, 
intelligence,  and  experience  were  such  as 
to  induce  a  man  of  ordinary  care  and 
prudence  to  believe  him  qualified  and 
fitted  for  the  labor  at  which  he  em- 
ployed him. 

In  Kehler  v.  Sohwenk  (1892)  ISl  Pa. 
505,  31  Am.  St.  Rep.  777,  25  Atl.  130, 
the  court,  after  citing  Patterson  v. 
Pittsburg  d  G.  R.  Co.  (1874)  76  Pa. 
389,  18  Am.  Rep.  412,  proceeded  thus: 
"It  will  be  seen  from  this  decision  that, 
in  actions  by  young  persons  against 
their  employers,  we  recognize  as  sources 
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full  maturity,  Ms  rights  and  disabilities  should  he  tested  by  the 
same  standards  as  if  he  were  actually  over  twenty-one.'  The  proper 
logical  meaning  of  this  doctrine,  however,  seems  to  be,  not  that 
there  is,  as  regards  a  minor  of  this  age,  a  presumption  that  ordinary 
risks  are  appreciated  and  accepted,  but  rather  that  the  age  itself 
constitutes  specific  evidence  which  rebuts  the  presumption  that 
there  is  no  such  appreciation  and  acceptance.  The  correct  position 
undoubtedly  is  simply  this, — that,  on  the  one  hand,  a  minor  old 
enough  to  understand  the  risks  of  a  dangerous  employment  must  be 
deemed  to  have  assumed  those  risks  to  the  same  extent  as  though  he 
were  an  adult,®  and  that,  on  the  other  hand,  if  a  minor  has  not  the 


of  liability  the  inexperience  of  the 
servant,  and  the  want  of  specific  in- 
struction as  to  the  dangers  of  the  serv- 
ice, and  we  suspend  the  rule  that  the 
servant  assumes  the  risk  of  the  service, 
when  he  has  not  knowledge  by  ex- 
perience or  by  specific  instruction." 

In  May  v.  Smith  (1893)  92  Ga.  95,  44 
Am.  St.  Rep.  84,  18  S.  E.  360,  it  was 
declared  that  the  necessity  of  warning 
an  inexperienced  boy  of  seventeen  of 
the  dangers  incident  to  machinery  at 
which  he  is  set  at  work  is  not  dis- 
pensed with  by  the  fact  that  the  ma- 
chinery is  in  perfect  order,  where  the 
danger   is  not  open  and  obvious. 

The  rule  as  to  the  assumption  of  risk 
by  a  servant  having  equal  knowledge 
with  the  master  of  the  danger  incident 
to  the  work  "presupposes  that  the  serv- 
ant has  sufficient  discretion  to  appre- 
ciate the  dangers,  .  .  .  and  has  no 
application  to  the  case  of  young  and 
inexperienced  children."  Fisk  v.  Cen- 
tral P.  R.  Go.  (1887)  72  Cal.  38,  1 
Am.  St.  Rep.  22,  13  Pae.  144. 

That  there  is  no  presumption  that  a 
minor  understands  ordinary  risks  was 
also  recognized  in  Mcintosh  v.  Mis- 
souri P.  B.  Go.  (1894)  58  Mo.  App.  281; 
Wolshi  v.  Knapp-Stout  &  Go.  Co. 
(1895)  90  Wis.  178,  63  N.  W.  87; 
Evansville  &  R.  B.  Go.  v.  Maddux 
(1893)  134  Ind.  571,  33  N.  E.  345,  34 
N.  E.  511;  Schumacher  v.  Tuttle  Press 
Co.  (1910)  142  Wis.  631,  126  N.  W. 
46;  Beckwith  Organ  Go.  v.  Malone 
(1908)  32  Ky.  L.  Rep.  596,  106  S.  W. 
809;  Arkansas  Midland  B.  Go.  v.  War- 
den (1909)  90  Ark.  407,  119  S.  W. 
828. 

In  Hayes  v.  Colchester  Mills    (1894) 
69  Vt  1,  60  Am.  St.  Rep.  915,  37  Atl. 


269,  it  was  said  that  the  length  of  time 
a  boy  had  been  employed  in  a  factory,, 
the  nature  of  the  work  he  had  been  en- 
gaged in,  and  the  knowledge  he  had  ac- 
quired of  the  machinery,  are  all  mat- 
ters to  be  considered  by  the  jury,  but 
afford  no  basis  for  a  conclusion  of  law, 
where  the  question  is  whether  he  should' 
have  received  instructions  as  to  the 
danger  of  certain  unfamiliar  work 
which  he  was  suddenly  called  upon  to 
do. 

Numerous  other  decisions  in  wliicli 
this  principle  is  taken  for  granted  will 
be  found  cited  in  §  1318,  note  1,  post^ 

The  point  thus  decided  is,  it  should 
be  observed,  quite  independent  of  the 
question  whether  an  infant  shall  or 
shall  not  be  presumed  to  have  a  capac- 
ity for  understanding  the  dangers  of 
his  employment,  according  as  he  is 
above  or  below  a  certain  age.  See  §§ 
1156,  ante,  and  1264,  post. 

A  complaint  is  good  against  a  de- 
murrer based  on  the  ground  that  the 
servant  was  sixteen  years  of  age,  and 
that  the  same  presumptions,  in  regard' 
to  comprehension  of  risks,  that  are  ap- 
plicable to  an  adult,  are  also  applicable 
to  a  minor  over  fourteen  years  of  age. 
White  V.  San  Antonio  Waterworks  Co. 

(1895)  9  Tex.  Civ.  App.  465,  29  S.  W. 
252. 

^Alabama  Mineral  R.  Go.  v.  Marcus 

(1896)  115  Ala.  389,  22  So.  135,  Vin- 
cennes  v.  Citizens'  Gaslight  Co.  (1892) 
132  Ind.  114,  16  L.R.A.  485,  31  N.  E. 
573   (see  §  1156,  note,  ante). 

9  Ball  V.  Vickslurg,  S.  &  P.  R.  Go. 
(1909)  123  La.  7,  48  So.  565;  Dunn  v. 
McNamee  (1897)  59  N.  J.  L.  498,  37 
Atl.  61;  Emma  Cotton  Seed  Oil  Go.  v. 
Hale    (1892)    56    Ark.    237,    19    S.    W. 
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mental  capacity  and  experience  to  appreciate  the  dangers  of  an  em- 
ployment, a  master  who  employs  him  therein  without  instructing- 
him  as  to  those  dangers  is  liable  for  an  injury  occasioned  by  his 
deficient  intelligence.*" 

What  is  to  be  regarded  as  a  sufficient  age  to  justify  a  court  in  hold- 
ing, as  a  matter  of  law,  that  the  defense  of  assumption  of  ordinary 
risks  is  available  to  the  master,  must  obviously  be  determined  by  con- 
sidering the  character  of  the  risk  from  which  the  injury  in  suit  re- 
sulted, in  its  relation  to  the  actual  age  of  the  injured  servant.  It 
seems  reasonable  to  say  that,  in  the  case  of  a  very  young  child,  the 
range  of  circumstances  under  which  an  appreciation  of  such  risks  is 
a  necessary  inference  is  so  narrow  that  the  doctrine  of  their  assump- 
tion should  be  regarded  as  practically  suspended,  in  so  far  as  its 
application  is  a  matter  under  the  control  of  the  court.**    But  it  must 


600.  This  aspect  of  the  principle  is 
taken  for  granted  in  most  of  the  oases 
cited  in  §  1318,  note  1,  post. 

To  the  same  effect  is  Gulf,  G.  £  8. 
F.  B.  Co.  V.  Jones  (1890)  76  Tex.  350, 
13  S.  W.  374.  There  the  actual  point 
was  that  the  master  was  liable  because 
the  minor  had  been  employed  without 
the  consent  of  his  parent.  But  this  ele- 
ment is  immaterial  in  the  present  con- 
nection. The  existence  or  absence  of 
consent  may  affect  the  parent's  right  of 
action  for  a  loss  of  services,  but  has  no 
significance  where  the  essence  of  the 
wrong  complained  of  is  the  exposure  of 
the  minor  to  a  risk  which  he  did  not 
comprehend. 

10  See  chapter  XLix.,  ante,  and  also 
the  cases  cited  in  §  1318,  note  1,  post, 
where  the  servant  was  allowed  to  re- 
cover for  injuries  resulting  from  var- 
ious causes. 

And  see  Magone  v.  Portland  Mfg.  Co. 

(1908)  51  Or.  21,  93  Pac.  450;  Welsh 
V.  Butz  (1902)  202  Pa.  59,  51  Atl.  591; 
Tecoas    &    N.    0.    R.    Go.    v.    Plummer 

(1909)  57  Tex.  Civ.  App.  563,  122  S. 
W.  942. 

11  In  a  Texas  case  we  find  the  follow- 
ing: "We  do  not  believe  that,  upon 
sound  principles  of  public  policy  or  au- 
thority, the  mere  fact  that  an  employee 
is  under  the  age  of  twenty-one  years 
should  shield  him  from  the  usual  re- 
sponsibility incident  to  an  honest  em- 
ployment voluntarily  assumed  by  him- 
self. This  rule,  however,  should  not  be 
enforced  against  a  child  of  tender  years, 
who  evidently  would  not  have  the  requi- 


site discretion  and  experience  to  be  a 
suitable  employee  in  a  dangerous  busi- 
ness." Houston  d  G.  N.  R.  Go.  v. 
Miller   (1879)    51  Tex.  270. 

In  another  case,  where  a  youth  of 
nineteen  was  injured  by  stumbling  over 
a  lump  of  coal  on  a  railway  track, 
the  same  court  said:  The  great  weight 
of  authority  support  this  rule,  "that, 
if  a  servant  be  under  the  age  of  twenty- 
one  years,  and  he  has  been  instructed" 
by  the  master  as  to  the  dangers  of  his 
employment,  it  is  a  question  for  the 
jury  whether  he  has  acquired  sufficient 
knowledge  of  the  dangers  to  exempt  the 
master  from  liability  in  case  of  injury."^ 
Texas  &  P.  R.  Go.  v.  Brick  (1893)  "83 
Tex.  598,  20  S.  W.  511,  holding  that 
the  trial  court  had  properly  refused 
an  instruction  that  "the  plaintiff 
should  be  regarded  as  sui  juris  because 
he  was  of  sufficient  age  and  discretion 
to  contract  with  defendant  and  assume 
the  risks  incident  to  his  employment." 
These  passages  seem  to  contemplate 
theoretical,  rather  than  a  practical, 
suspension  of  the  doctrine  of  the  as- 
sumption of  ordinary  risks  in  the  in- 
stance referred  to.  But  if  this  is 
really  its  meaning,  it  is  too  sweeping 
under  any  view  of  the  rights  of  minors. 

Children  are  not  expected  to  observe 
closely  the  construction  of  machines  at 
which  they  are  put  to  work,  or  to  ap- 
preciate the  ordinary  risks  incident  to 
their  operation,  and  for  this  reason  are 
not  held  to  assume  the  ordinary  risks 
of  their  operation,  or  such  risks  as 
they  do  not  perceive  and  apprehend  and. 
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be  admitted  that  some  courts  have  gone  to  auch  lengths  in  subjecting 
■extremely  young  persons  to  the  consequences  of  an  imputed  compre- 
hension of  the  danger  to  which  the  injury  was  due,  that  it  is  difficult 
to  assert  that  any  such  general  principle  as  this  has  been  definitely 
•established. 

Information  as  to  ordinary  as  well  as  other  risks  is  commonly  con- 
veyed to  minors  by  means  of  instruction.  See  chapter  xlix.  If  the 
master  has  adequately  performed  his  duty  in  this  respect,  recovery 
by  the  servant  becomes  impossible  for  two  reasons:  First,  because 
the  master  is  guilty  of  no  negligence  in  the  premises,  and  the  gen- 
eral principles  stated  in  §§  895,  958,  ante,  operate  as  a  bar  to  the 
action ;  ^*  and,  secondly,  because  a  properly  instructed  minor  serv- 
ant must  be  taken  to  have  understood  the  risks  to  which  that  in- 
struction related,  and  as  the  presumption  of  his  ignorance  of  those 
risks  is  thus  rebutted,  his  assumption  of  the  risk  becomes  a  necessary 
inference.*' 

A  minor,  although  too  young  to  be  chargeable  under  the  circum- 
iances  with  contributory  negligence,  may  be  unable  to  recover  for  the 
reason  that  the  evidence  shows  that  he  fully  comprehended  the  risks 
involved  in  the  act  which  caused  his  injury.** 

of  which  they  are  not  informed,   and  ployment,  those  ordinary  risks  of  their 

against    which    they    are    not    warned,  service  which   are  obvious  to  them,  or 

Sailer    v.    Friedman    Bros.    Shoe    Oo.  have    been    pointed    out   in    a   manner 

(1908)    130  Mo.  App.  712,   109   S.   W.  suited   to   the    comprehension    of   their 

794.  youth  and  inexperience."     Beckham  v. 

In   an    action   by    a   minor    eighteen  Billier    (1885)    47   N.   J.   L.    12;    Ca/r- 

and   one-half  years  old,  the  jury  may  rington  v.  Mueller   (1900)    65  N.  J.  L. 

consider    his    age    in    connection    with  244,  47  Atl.  564;  Mitchell  v.  Comanohe 

t}he    question    of    assumption    of    risk.  Cotton   Oil    Oo.     (1908)     51    Tex.    Civ. 

Disalets    v.    International    Paper    Oo.  App.   506,    113   S.   W.   158. 
( 1908 )   74  N.  H.  440,  69  Atl.  263.  1*  On   this  ground   the   action   failed 

12  This  seems  to  be  a  better  way  of  where  a  boy  under  fourteen  years  of  age 
putting  the  situation  than  that  which  is  was  injured  by  getting  astride  of  mov- 
indicated  in  the  statement  that  the  able  doors  closing  an  elevator  well  and 
same  rules  as  to  liability  and  obligation  raised  by  the  elevator  as  it  ascended,  for 
are  applicable  between  a  minor  servant  the  purpose  of  seeing  who  was  using  the 
and  his  master  as  are  applicable  in  a  elevator  below  and  preventing  his  rais- 
case  in  which  an  adult  is  injured,  sub-  ing  it;  the  evidence  being  that  he  had 
ject  only  to  the  limitations  created  by  been  fully  instructed  as  to  the  elevator, 
the  requirement  resting  upon  the  mas-  understood  its  operation,  and  had  used 
ter  more  fully  to  advise  an  inexperi-  it  himself  many  times,  and  had  been 
enced  minor  of  any  danger  incident  to  told  not  to  go  upon  the  doors.  Kauf- 
the  business  than  he  is  required  to  do  in  hold  v.  Arnold  (1894)  163  Pa.  269,  29 
the  case  of  an  experienced  person  en-  Atl.  883.  In  Pennsylvania  the  capac- 
gaged  in  the  same  business.  Texas  &  ity  of  being  negligent  is  conclusively 
P.  B.  Co.  V.  Carlton  (1883)  60  Tex.  presumed  not  to  exist  in  children  less 
401.  than    fourteen    years    of    age.      See    § 

13  "Minor  servants     .     .     .     are  held  1264,   post. 
-to   assume,   by  their  contracts   of  em- 
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From  the  foregoing  remarks  it  is  manifest  that  the  inquiry  whether 
a  minor  servant  has  assumed  in  a  particular  instance  the  ordinary 
risk  of  an  employment  always  resolves  itself  into  an  examination  of 
the  weight  of  the  evidence  which  tends  to  establish  or  negative  the 
inference  that  he  understood  it  A  further  discussion  of  the  subject 
will  therefore  be  appropriately  reserved  for  the  chapter  which  deals 
generally  with  the  circumstances  under  which  a  comprehension  of 
risks  is  imputed  to  servants.     See  §§  1317  et  seq.,  post. 

1204.  [292]  Extraordinary  risks. — To  a  minor,  as  to  an  adult,  the 
principle  is  applicable  that  he  does  not  assume  any  risks  which 
neither  he  nor  his  father — supposing  the  latter  to  have  made  the  con- 
tract— had  reason  to  believe  that  he  would  be  required  to  encoun- 
ter.^ (As  to  cases  of  this  class,  see,  further,  §§  1383-1387,  post.)  On 
the  other  hand,  it  is  equally  well  settled  that  the  inference  of  a  mi- 
nor's assumption  of  such  risks  may  be  drawn  by  the  court  where  the 
evidence  is  reasonably  susceptible  of  no  other  construction  than  that 
the  servant,  notwithstanding  his  youth,  had  as  full  intelligence  and 
information  and  as  fully  appreciated  the  danger  to  which  he  was 
exposed  as  a  man  of  mature  judgment  under  like  circumstances.^ 

lArkadelphia   Lumber   Co.   v.    Whit-  Sickey  v.  Taaffe   (1887)    105  N.  Y.  26, 

ted   (1906)   81  Ark.  247,  98  S.  W.  697;  12  N.  E.  286;  Michael  y.  Stanley  (1892) 

Quinn  v.  Electric  Laundry  Go.    (1909)  75  Md.  464,  23  Atl.  1094;  Thompson  v. 

155    Cal.    500,    101    Pac.    794,    17    Ann.  Johnston  Bros.  Go.  (1893)   86  Wis.  582, 

Gas.   1100;    Savage  v.  Hayes  Bros.   Go.  57    N.    W.    298     (breach    of    statutory 

(1908)   142  111.  App.  316;  L.  T.  Dicha-  duty);    Federal    Lead    Co.    v.    Swyers 

son  Coal  Go.  v.  Liddil   (1911)   —  Ind.  (1908)   88  C.  C.  A.  547,  161  Fed.  687; 

App.  — ^  94  N.  E.  411;  Missouri,  K.  d  Moss  v.  Mosely    (1906)    148   Ala.   168, 

T     R     Co.    V.    Smith     (1907)     45    Tex.  41  So.  1012;  Decatur  Gar-Wheel  Co.  v. 

Civ    App     128,   99   S.   W.    743;    Union  Terry  (1906)   148  Ala.  674,  41  So.  839; 

P.  R.  Co.  V.  Fort   (1873)   17  Wall.  553,  Ritchie    v.    Krueger     (1902)     102    111. 

21   L.   ed.    739,   cited   to   this   effect   in  App.  654;  Cohen  v.  Hamhlin  &  R.  Mfg. 

Northern  Pacific  Coal  Go.  v.  Richmond  Co.    (1904)     186   Mass.   544,    71   N.   E. 

(1893)    7  C.  C.  A.  485,  15  U.  S.  App.  9i8;  Kuphal  v.  Western  Montana  Flour- 

262    58  Fed.  756.  ing  Co.    (1911)    43  Mont.  18,   114  Pac. 

A  minor  directed  by  his  superior  to  122;   Bender  v.  New  York  Glucose  Go. 

perforin  a  task  not  within  the  range  of  ( 1905 )    72  N.   J.  L.  218,   61  Atl.   388 ; 

his  employment  does  not  necessarily  as-  gf^^^j  y_  Waiontlm  Knitting  Go.   (1904) 

sume  the  increased  risk  from  a  defective  94  ^pp    ^iv.  38,  87  N.  Y.  Supp.  911 ; 

appliance,  although  he  is  aware  there-  ^^ndhenke    v.    Oregon    City    Mfg.    Go. 

of,  and  an  adult  with  the  same  knowl-  ,^g(jg,   ^^  q^   ^37,  1  L.R.A.(N.S.)  278, 

€dge  would  assume  such  increased  risk,  g^  ^^^  ^^      ^^^^^^.  ^  ^^^^^^  ^^^  ^^^^ 

Foley     ^-      ^»^/°;™/,fT'''sTRen'    Co.    (1909)    54   Or.   210,    94   Pac.    181, 

2  Herdman-Harrison    Milling    Co.    v.  Uanis    v.    Belmont    Goal    £    Coke    Co. 

Svehr    (Tsm    145   111.   329,    33   K   E.  (1904)    55   W.  Va.   84,  46  S.   E.   802; 

944-  White  v.  Wittemann  Lithographic  Laverty  v.  Eamhrick  (1907)   61  W.  Va. 

Co.  (1892)  131  N.  Y.  631,  30  N.  E.  236;  687,  57  S.  E.  240;  Vpthegrove  v.  Jones 
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In  §  1318,  post,  it  will  be  shown  under  what  circumstances  a  minor 
comes  within  the  operation  of  this  principle. 

<t  A.  Coal  Co.   (1903)   118  Wis.  673,  96  not  remove  the  question  of  assumption 

N.  W.  386.  of   risk.     Alexander  v.   Carolina   MilH 

The  mere  fact  that  the  injured  serv-  (1909)   83  S.  C.  17,  64  S.  E.  914. 
ant  was  only  thirteen  years  of  age  does 


CHAPTER  LI. 

CONTRIBUTORY  NEGLIGENCE   IN  RESPECT  TO  THE  ACCEPTANCE  OR 
RETENTION  OF  A  GIVEN  EMPLOYMENT. 

1205.  Introductory. 

A.  Under  what  cobcumstances  the  sebvant's  Acrnoir  is  bakeed. 

1206.  Servant's  acceptance  of  duties  for  which  he  is  not  fitted. 

1207.  Negligence  not  inferred  from  continuance  of  work,  where  servant 

had  no  knowledge  of  the  abnormal  risk  which  caused  his  injuries. 

1208.  Negligence    not   necessarily    inferable   where    knowledge    of    defects 

only  is  shown. 

1209.  Knowledge  of  defects, — when  sufficient  to  justify  inference  of  negli- 

gence. 

1210.  Negligence    inferred,   as    matter   of   law,   where  knowledge  both   of 

defects  and  consequent  risks  is  shown. 

1211.  Illinois  doctrine. 

1212.  Rationale  of  the   servant's   inability  to   recover,   on  the  ground  of 

negligence  in  continuing  work. 

1213.  When  negligence  is  not  imputed,  as  a  matter  of  law,  to  a  servant 

who  knows  of  a  risk. 

1214.  Missouri  doctrine  as  to  the  effect  of  the  servant's  knowledge. 
1214a.  North  Carolina  doctrine  as  to  effect  of  servant's  knowledge. 

1215.  Voluntary  or  involuntary  quality   of  the  servant's  action  in  con- 

tinuing work. 
a.  Will  power  of  servant  overcome. 

6.  Servant's  fear  that  he  may  lose  his  position  if  he  disobeys. 
a.  Voluntary  action  not  predicable  in  the  case  of  seamen. 
1218.    Duty  of  the  servant  to  quit  the  employment  when  he  ascertains  that 
he  is  exposed  to  an  abnormal  risk. 

1217.  Failure  of  servant  to  report  a  defect. 

a.  Generally. 

6.  To  whom  the  report  should  be  made. 

c.  Sufficiency  of  the  notice. 

1218.  Duty  of  servant  to  remedy  defects. 

B.  Relation  between  the  defenses  of  assumption  of  bisks  awd  cwntbibu- 

TOEY   NEGLIGENCE. 

1219.  Generally. 

1220.  Logical  independence  of  the  two  defenses. 
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1221.  Contributory  negligence  at  the  time  of  the  injury  is  material  only" 

in  cases  where  there  has  been  no  assumption  of  the  rjak. 

1222.  Cases  not  giving  due  effect  to  this  principle. 

1223.  Defenses  confused  owing  to  inaccuracies  of  terminology. 

1224.  Doctrinal  confusion  between  the  defenses. 

1225.  Concluding  remarks. 

The  defense  discussed  in  this  chapter  is  treated  in  chapters  liv.— 
Lvii.,  post,  with  relation  to  the  four  special  elements  indicated  by 
the  titles. 

1205.  [293]  Introductory. —  In  the  preceding  chapter  it  has  been 
shown  that  the  servant's  assumption  of  a  risk  caused  by  the  master's 
negligence  is  based  upon  the  hypothesis  of  an  implied  agreement. 
But  it  is  obvious  that,  under  the  general  principles  of  the  law  of  neg- 
ligence, evidence  of  the  servant's  continued  exposure  of  himself  to  a 
known  peril  also  raises  a  question  which  is  independent  of  the  con- 
ventional relations  of  the  parties,  wz.^  whether  he  was  acting  with 
reasonable  prudence  in  encountering  that  peril.  Side  by  side,  there- 
fore, with  the  series  of  cases  in  which  the  defense  raised  is  an  as- 
sumption of  the  risk,  we  find  another  series  in  which  the  theory 
upon  which  the  master  seeks  to  escape  liability  is  that  the  servant 
contributed  to  his  own  injury  by  his  negligence  in  entering  or  re- 
maining in  an  employment  which  involved  abnormal  dangers.  The 
rulings  upon  this  latter  aspect  of  the  servant's  conduct  are  much  less 
consistent  and  harmonious  than  those  in  which  his  knowledge  of  the 
risk  is  dealt  with  as  evidence  of  its  conventional  acceptance  by  him, 
and  the  difficulties  of  formulating  a  body  of  clear  and  well-defined 
principles  are  greatly  aggravated  by  the  fact  that  the  two  defenses 
have  been  confounded,-  both  verbajly  and  doctrinally,  to  an  extraor- 
dinary degree.     See  subtitle  B,  infra. 

A.  Uni>ee  what  ciectjmstances  the  sebvant's  aotiow  is  baeebd. 

1206.  [294]  Servant's  acceptance  of  duties  for  which  he  is  not 
fitted. — A  servant's  acceptance  of  any  given  employment  is  deemed 
to  be  equivalent  to  an  assertion  that  he  is  properly  qualified  for  his 
duties.  Spondet  peritiam,  artis.  Hence,  if  he  suffers  injury  as  a 
result  of  his  want  of  skill  or  experience,  the  accident  is  considered  to 
be  caused  by  his  own  negligence  in  accepting  a  position  for  which  he 
was  unfitted.^     It  has  even  been  held  that  the  master  is  not  liable 

iSunney  v.  Bolt  (1883)  15  Fed.  880;  (1896)  4  Kan.  App.  219,  45  Pac.  963> 
Missouri,   K.   &   T.   R.    Co.   v.    Towng    This  principle  seems  also  to  be  dimly 
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•under  these  circTimstaiices,  although  he  was  aware  that  the  servant, 
had  not  such  experience  and  skill  as  were  required  for  the  safe  per- 
formance of  the  duties  which  he  undertook.*  But  the  correctness, 
of  this  doctrine  seems  decidedly  questionable,  since  the  situation  thus 
supposed  is,  according  to  the  authorities  cited  in  §  1143,  ante,  one 
which  raises  a  duty  to  instruct  the  servant;  and  the  breach  of  that 
duty  should,  it  is  submitted,  be  regarded  as  the  legal  cause  of  the 
servant's  injuries.  A  servant  who  voluntarily  and  without  necessity 
undertakes  work  which  is  outside  the  scope  of  his  proper  employ- 
ment and  which  he  is  not  competent  to  perform  is  manifestly  negli- 
gent.*    Compare  §§  1380,  1388,  post. 

1207.  [295]  Negligence  not  inferred   from   continuance   of   work,, 
where  servant  had  no  knowledge  of  the  abnormal  risk  which  caused 
his  injuries.-  There  is  no  dispute  with  regard  to  the  evidential  sig- 
nificance of  the  servant's  knowledge,  when  considered  under  its  neg-^ 
ative  aspects.    As,  in  cases  where  the  defense  raised  is  an  assumption 
of  the  risk,  it  is  well  settled  that  the  master  cannot  escape  liability  on 
the  ground  of  the  servant's  contributory  negligence  unless  the  ele- 
ments of  danger  are  shown  to  have  been  known,  either  actually  or- 
constructively,  to  the  servant.^     One  of  these  elements  is  the  exist- 

recognized  in  Morris  v.  Oleason  (1879)  where,   in  the  belief  that  such  failure 

4  111.   App.   395.  was  due  to  the  loosening  of  the  cable 

A  deck  hand  on  a  steamboat,  who,  and  that  the  ear  was  suspended  by  the 
when  directed  to  paint  the  smokestack,  safety  "dogs,"  when  in  fact  it  was 
misunderstands  the  directions  given  caught  on  a  projecting  bolt,  he  under- 
him,  uses  improper  appliances,  and  puts  took  to  adjust  the  cable,  exposing  him- 
a  heavy  ladder  against  the  stack  so  that  self  to  inevitable  injury  if  the  car  de- 
it  breaJts  oflf  and  he  falls  with  it,  shows  scended,  without  calling  upon  skilled 
himself  so  ignorant  of  methods  on  board  men  whom  he  knew  were  provided  by 
of  a,  boat  that  he  cannot  recover  dam-  the  employer  for  juch  emergencies,  and 
ages  for  injuries  sustained  by  the  fall,  who  would  have  instantly  discovered 
The  City  of  8t.  Louis  (1893)  56  Fed.  the  difficulty.  Nelson  v.  Scmferd  Mills 
720.  (1896)   89  Me.  219,  36  Atl.  79. 

i>  Alexander  v.  Louisville  ds  N.  R.  Co.  i  No  one  can  be  charged  with  negli- 

(1886)   83  Ky.  589   (instruction  to  this  gence    in    failing    to    avoid    danger    of 

effect  approved);   MoDerrrMtt  v.  Atchi-  which    he   knows   nothing.     Keams   v. 

son,  T.  &  S.  F.  R.  Co.  (1896)   56  Kan.  Chicago,  M.  d  8t.  P.  R.  Co.   (1885)   66 

319,  43  Pac.  248.     In  the  latter  case,  Iowa,  599,  24  N.  W.  231. 

where  the  servant  had  made  known  his  Negligence   can   only   be   affirmed    in 

inexperience,  the  court  said:     "It  cer-  respect    to    situations    and    conditions 

tainly  cannot  be  held  that  the  company  known  to  the  party  to  whom  it  is  im- 

is  guilty  of  greater  negligence  in  em-  puted.    Brown  v.  Louisville  &  N.  R.  Co. 

ploying  an  inexperienced  brakeman  than  (1895)   111  Ala.  275,  19  So.  1001.     See 

he  is  in  soliciting  and   accepting  such  also,  to  same  eflfect,  Eiggins  v.  Williams 

employment."  (1896)   114  Cal.  176,  45  Pac.  1041.    As 

8  An  em/ployee  engaged  in  running  an  to  the  general  principle  that  knowledge 

elevator,  who  was  not  competent  to  de-  is   an  essential   element  of   negligence, 

termine  the  cause  of  the  failure  of  the  see  also  chapter  XLin.,  ante. 

car  to  operate,  or  to  apply  the  remedy.  Compare  §  1179,  awte,  and  §§  1233,, 

was    guilty   of   contributory  negligence  1234,  post. 


'3264 


MASTER  AND  SERVANT. 


[chap.   LI. 


.ence  of  the  abnormal  conditions  of  which  the  danger  is  an  incident.' 
If  the  accident  was  due  to  two  or  more  distinct  conditions  the  de- 
fense of  contributory  negligence  fails,  unless  the  servant  was  aware 
of  all  of  them.^  The  other  element  of  which  it  must  be  proved  that 
.the  servant  was  aware,  in  order  to  lay  a  foundation  for  this  defense, 
is  the  fact  that  the  abnormal  conditions  were  dangerous  to  a  person 
performing  his  fimctions.*    The  servant's  knowledge,  actual  or  con- 


*  In  the  following  cases  the  action 
was  sustained:  Gulf,  0.  &  8.  F.  R.  Go. 
V.  Uonmellif  (1888)  70  Tex.  371,  8  Am. 
St.  Rep.  608,  8  S.  W.  52  (railway  track 
had  suddenly,  and  without  plaintiff's 
knowledge,  become  worse  owing  to  the 
recent  passage  of  a  train;  hand  car  de- 
railed) ;  St.  Louis  &  8.  F.  B.  Go.  v. 
McClain  (1891)  80  Tex.  85,  15  S.  W. 
789  (fireman  was  ignorant  of  defective 
wheel  on  his  engine)  ;  Norman  v.  Wa- 
bash E.  Go.  (1894)  10  C.  C.  A.  617,  22 
U.  S.  App.  505,  62  Fed.  727  (plaintiff 
injured  through  kneeling  on  a  floor,  not 
known  to  be  defective)  ;  Gisson  v. 
8chu-Kilacher  (1893)  99  Cal.  419,  34 
Pae.  104  (location  of  unprotected  ma- 
chinery  not   known   to   servant). 

3  Waldhier  v.  Hannibal  dc  8t.  j.  B.  Go. 
(1885)  87  Mo.  37  (switchman  knew 
that  point  of  frog  was  loose,  but  did  not 
know  that  the  plate  was  broken,  until 
his  foot  struck  it)  ;  Tfew  Jersey  d  N, 
Y.  R.  Go.  V.  Young  (1892)  1  C.  0.  A. 
428,  1  U.  S.  App.  96,  49  Fed.  723  (fire- 
man knew  that  the  air  brake  was  defect- 
ive, but  not  that  the  defect  was  so  great 
as  to  render  it  impossible  to  stop  the 
train  within  the  distance  at  which  a 
danger  signal  can  be  seen)  ;  Gleveland, 
G.  G.  &  8t.  L.  B.  Go.  V.  Broiim  (1893) 
■6  C.  C.  A.  142,  18  U.  S.  App.  10,  56  Fed. 
804  (workman  did  not  know  that  his 
cutting  of  a  supporting  post  would 
cause  a  structure  to  fall ) . 

Where  water  escaped  from  a  locomo- 
tive tank  owing  to  the  substitution  of  a 
wooden  plug  for  the  valve  stem,  and 
fell  onto  the  iron  apron  connecting  en- 
gine and  tender,  where  it  froze,  creating 
an  icy  covering  on  which  plaintiff 
slipped,  receiving  injuries,  and  plaintiff 
had  observed  the  escape  of  water,  but 
not  the  icy  formation  on  the  apron,  it 
was  for  the  jury  to  say  whether,  on 
observing  the  defect,  it  was  plaintiff's 
duty  to  forthwith  abandon  the  engine. 
Mason  d  0.  B.  Go.  v.  Yochey  (1900)  43 
C.  C.  A.  228,  103  Fed.  265. 


Knowledge  by  an  employee  set  to 
work  by  the  side  of  a  pile  of  ore,  that 
the  light  is  insufficient,  and  his  contin- 
uance at  the  work,  do  not  constitute  an 
assumption  of  the  risk  of  the  unsafe 
condition  of  the  pile.  Illinois  Steel  Go. 
v.  Schymanowshi  (1896)  162  111.  447, 
44  N.  E.  876. 

In  Ft.  Worth  d  D.  C.  B.  Go.  v.  Wilson 
(1893)  3  Tex.  Civ.  App.  587,  24  S.  W. 
686,  it  was  held  that  a  charge  that,  if 
the  deceased  knew  of  the  storm  that 
washed  away  the  defendant's  track,  the 
plaintiff  could  not  recover,  was  proper- 
ly refused,  since  the  fact  that  the  de- 
ceased might  have  had  notice  of  the 
rain  would  not  charge  him  with  con- 
tributory negligence,  unless  he  also  had 
notice  of  the  condition  of  the  track 
which  rain  rendered  dangerous.  (This 
decision  was  reversed  in  85  Tex.  516, 
22  S.  W.  578,  but  merely  on  points  of 
practice. ) 

4  The  necessity  of  establishing  this 
fact  is  recognized  in  the  following  cases : 
Wuotilla  V.  Duluth  Lumber  Go.  (1887) 
37  Minn.  153,  5  Am.  St.  Rep.  832,  33 
N.  W.  551;  Taylor  v.  Gareio  Mfg.  Go. 
( 1885 )  140  Mass.  150,  3  N.  E.  21 ;  Sims 
V.  Lindsay  (1898)  122  N.  C.  678,  30  S. 
E.  19;  Bjorman  v.  Fort  Bragg  Bedwood 
Co.  (1894)  104  Cal.  626,  38  Pac.  451; 
Clarke  v.  Holmes  (1862)  7  Hurlst.  & 
N.  937,  31  L.  J.  Exch.  N.  S.  356,  8  Jur. 
N.  S.  992,  10  Week.  Rep.  405,  per  Byles, 
J.  (uncovered  machinery)  ;  Davidson  v. 
Cornell  (1890)  31  N,  Y.  S.  R.  982,  10 
N.  y.  Supp.  521  (employee  injured  by 
the  falling  of  a  platform  or  structure 
on  which  he  was  required  to  work  has  a 
right  to  show  his  ignorance  of  the  ef- 
fects arising  from  the  manner  adopted 
in  bracing  the  structure)  reversed  in 
(1892)  132  N.  Y.  228,  30  N.  E.  573,  but 
not  on  this  point;  Walker  v.  Atlanta  d 
W.  P.  R.  Go.  (1898)  103  Ga.  820,  30  S. 
E.  503. 

A  finding  that  the  servant  was  in  the 
exercise  of  due  care  impliedly  negatives 
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stnictiye,  of  the  abnormal  conditions  and  of  the  dangers  created  by 
them,  is  a  question  of  fact  to  be  determined  with  reference  to  the 
particular  circumstances  presented  by  the  evidence.  See  chapter 
Liv.,  post. 

The  significance  of  these  elements  under  their  positive  aspect, — 
namely,  that  which  they  present  when  there  is  evidence  that  the  serv- 
ant possessed  a  knowledge,  actual  or  constructive,  of  one  or  both  of 
them,  is  a  less  simple  matter.  It  will  be  seen  from  the  following 
sections  that,  while  the  authorities  are  in  some  important  respects  en- 
tirely harmonious  as  to  the  proper  limits  of  the  respective  provinces 
of  courts  and  juries  in  dealing  with  such  evidence,  there  is  a  serious 
and  irreconcilable  conflict  of  opinion  as  to  many  vital  points. 

1208.  [296]  Negligence  not  necessarily  Inferable  where  knowledge 
flf  defects  only  is  shown.—  An  obvious  corollary  to  the  general  rule 
laid  down  in  the  preceding  section  is  that  the  servant'  is  not  pre- 
vented from  recovering  by  evidence  merely  of  his  knowledge  of  the 
material  conditions  which  caused  the  injury,  inasmuch  as  such 
■evidfence  still  leaves  the  existence  of  the  other  essential  element  of  his 
•culpability  to  be  established.^  It  is  one  thing  to  be  aware  that  ma- 
chinery is  defective,  or  in  a  particular  condition,  and  another  thing 
to  know  or  appreciate  the  risks  resulting  therefrom.  A  man  of  ordi- 
nary intelligence  and  experience  may  know  the  actual  condition  of 
an  instrument  with  which  he  is  working  and  yet  not  know  the  nature 
or  extent  of  the  risks  to  which  he  is  exposed.*     The  accepted  doc- 

hls  knowledge  of  the  danger.     Chieaffo  apron    liable    to    fly    up — fireman    in- 

<f  E.  I.  R.  Co.  V.  Bines  (1890)   132  111.  jured)  ;    Colbert  v.  Ra/nkm    (1887)    72 

161,  22  Am.  St.  Kep.  515,  23  N.  E.  1021.  Cal.  197,  13  Pac.  491  (plaintiff  entitled 

1  The  mere  fact  that  a  servant  has  to  instruction  that  he  was  not  guilty 

knowledge  of  defects  in  plans  or  meth-  of    contributory    negligence    unless    he 

ods  of  construction  may  not  charge  him  knew,   or   might  have  known,  that  by 

with  contributory  negligence  or  assump-  reason  of  the  defect  the  employment  in- 

tion  of  risk.     The  question  is,  Did  he  volved   danger) . 

know,   or  by  the  exercise  of  ordinary  A  servant  cannot  be  pronounced  neg- 

common  sense   and   prudence  could   he  ligent,  as  a  matter  of  law,  on  the  theory 

have  known,  that,  in  addition  to  these  that,  if  a  certain  method  of  doing  work 

defects,    the    risks   existed?     Bneda   v.  betokened   negligence    on    the    master's 

Libera   (1896)   65  Minn.  337,  68  N.  W.  part,   the  mere   faot  that  the   servant 

36    (improper  plan  for  construction  of  went  on  working,  with  a  knowledge  of 

cistern  wall).  the  conditions,  shows  that  he,  also,  was 

It  is  error  to  grant  a  nonsuit  where,  negligent.     Eddy  v.  Aurora  Iron  Min. 

although  it  is  admitted  that  the  servant  Co.   (1890)   81  Mich.  548,  46  N.  W.  17. 

knew  of  the  defect,  he  denied,  and  the  2  Wuotilla    v.    Duluth    Lumber    Oo. 

evidence   is   consistent  with   the   infer-  (1887)    37  Minn.  153,  5  Am.  St.  Rep. 

ence,  that  he  had  any  actual  knowledge  832,   33   N.  W.   551,   where   the   court, 

that  the  appliance  was  dangerous.    Pitts  emphasizing  the  inequality  in  the  posi- 

V.  Florida  C.  &  P.  R.  Oo.  (1896)  98  Ga.  tions  of  the  master  and  servant,  refused 

655,  27  S.  E.  189  (space  allowed  to  exist  to  set  aside  a  verdict  for  the  plaintiff, 

hetween    engine    and   tender,    rendering  who,  being  only  a  common  laborer,  and 
M.  &  S.  Vol.  III.— 205. 
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trine,  therefore,  is  that,  in  order  to  charge  a  servant  with  contribu- 
tory negligence,  the  dangers,  and  not  the  defects  alone,  must  be  so 
obvious  that  a  reasonably  prudent  man  would  have  avoided  them.* 


not  a  machinist,  was  caught  in  a  gear- 
ing near  which,  as  was  testified  by  sev- 
eral witnesses,  it  was  quite  possible  for 
anyone  not  acquainted  with  machinery 
to  work  without  anticipating  any  dan- 
ger. 

A  verdict  which  exempts  the  servant 
from  the  charge  of  negligence  is  not 
inconsistent  with  the  fact  that  he  knew 
of  the  abnormally  dangerous  conditions 
which  caused  his  injury.  "Knowledge 
is  only  an  ingredient  in  negligence.  It 
may  be  that  the  knowledge  of  the  serv- 
ant induced  him  to  use  extraordinary 
care,  which  care  was  yet  insufficient  to 
preserve  him  from  accident.  Besides,  a 
servant  knowing  the  facts  may  be  utter- 
ly ignorant  of  the  risks."  Clarke  v. 
Holmes  (1862)  7  Hurlst.  &  N.  937. 

A  finding  by  a  judge,  sitting  as  a 
jury,  that  a  scaffold  was  manifestly  de- 
fective, the  ledge  being  too  narrow,  and 
the  standard  not  tied,  does  not  necessa- 
rily imply  that  the  servant  who  used  it 
was  negligent.  Stuart  v.  Evans  (1883) 
49  L.  T.  N.  S.  138,  31  Week.  Rep.  706 
(see  especially  the  opinion  of  Williams, 
J.). 

An  averment  that  a  servant  knew 
that  a  fellow  servant  was  incompetent 
for  a  reasonable  time  before  the  injury 
caused  by  such  fellow  servant's  negli- 
gence does  not  show  that  the  former  is 
debarred  from  recovery  on  the  ground 
of  contributory  negligence.  Hoey  v. 
DuUin  £  B.  Junction  R.  Go.  (1870)  Ir. 
Rep.  5  C.  L.  206. 

In  Young  v.  Syracuse,  B.  &  N.  Y.  B. 
Co.  (1899)  45  App.  Div.  296,  61  N.  Y. 
Supp.  202,  Smith,  J.,  in  discussing  cer- 
tain cases  which  he  was  distinguishing 
from  the  one  before  him,  remarked 
that  the  court  could  not  say,  as  -  mat- 
ter of  law,  that  the  dangerous  condi- 
tions were  so  obvious  as  to  make  them 
an  apparent  risk,  and  drew  the  inference 
that  the  cases  did  not  come  within  the 
doctrine  of  assumed  risks,  but  presented 
a  question  of  contributory  negligence. 
Clearly  the  proper  way  of  putting  the 
matter  was  that  one  of  the  elements  of 
an  assumption  of  the  risk,  visi.,  the  serv- 
ant's knowledge  of  it,  was  not  30  indis- 
putable that  the  court  could  say  that  it 
existed. 

8  Ashland  Coal  £  I.  B.  Go.  v.  Wallace 


(1897)  101  Ky.  626,  42  S.  W.  744,  re- 
hearing denied  in  (1897)  101  Ky.  644, 
43  S.  W.  207  (defective  roof  in  mine). 
In  a  case  where  the  injury  was  caused 
by  an  explosion  of  gas  in  a  mine,  and  it 
was  proved  that  the  plaintiff  knew  that 
some  of  the  cross-cuts  were  closed,  but 
denied  that  he  knew  the  dangerous  ef- 
fect this  would  have  upon  the  ventila- 
tion, the  court  reasoned  thus:  "The- 
danger  must  be  such  as  may  reasonably 
be  expected  to  entail  accident  and  in- 
jury, not  a  remote  probability  or  chance 
of  accident.  It  must  be  such  as  a  fair- 
ly prudent,  cautious  man  ought  to  think 
likely  to  result  in  accident,  and  which 
he  ought  not  to  risk.  Does  the  rule  re- 
quire the  employee  in  all  cases  to  stop- 
work  simply  because  he  knows  of  defect- 
ive machinery  or  condition?  In  this 
case  could  the  plaintiff  fairly  expect 
that  these  openings  would  leave  an  in- 
sufficient supply  of  air?  And  did  he 
know  that  there  was  gas  present,  in 
which  case  the  openings  would  be  a  real 
danger,  otherwise  not?  Was  it  rash,  or 
even  imprudent,  to  work?  Was  he  so- 
in  thinking  he  might  go  on  safely  ?  Un- 
der the  circumstances  of  this  case,  you. 
cannot  say  that  the  situation  was  such 
as  to  impress  him  with  a  feeling  of  inse- 
curity. To  do  so  you  must  fix  the  rule- 
unalterably  that  knowledge  of  any  de- 
fect whatever,  finally  resulting  in  dis- 
aster, should  have  caused  the  employee 
to  stop,  and  will  forbid  recovery.  Would 
the  interests  of  either  employer  or  em- 
ployee be  subserved  by  such  a  rule?  To 
know  simply  of  a  defect  of  machinery, 
or  that  the  condition  or  surroundings  of 
a  working  place  are  not  just  what  they 
should  be  to  guarantee  safety,  is  not  to 
be  certainly  or  necessarily  forewarned 
of  danger.  Does  the  employee  from  that 
knowledge  in  all  instances  assume  all 
risks?  I  think  not.  The  question  is. 
Did  he  know,  or  ought  he  to  have 
known  by  the  use  of  ordinary  common 
sense  and  prudence,  as  applied  in  the^ 
particular  instance,  that  dangers  were- 
before  him  likely  to  flow  from  the  defect 
or  condition?  Not  simply  that  he  knew 
the  defect  or  condition  existed.  He  need- 
not  in  all  cases  quit  work.  He  may  run 
some  risks  provided  they  be  such  as  a- 
prudent,  careful  man  would,  under  the- 


§  1208] 


NEGLIGENCE  IN  CONTINUING  WORK. 


3267 


That  is  to  say,  the  true  test  for  the  determination  of  the  question 
whether  the  servant  was  in  the  exercise  of  due  care  is  not  to  inquire 
whether  he  was  aware  of  the  defect  which  caused  his  injury,  but 
whether  that  defect  rendered  the  peril  of  remaining  in  the  service  so 
imminent  that  he  ought  to  have  abandoned  it.*  Or,  as  the  rule  has 
also  been  stated,  the  continuance  of  an  employee  in  the  employer's 
service  after  he  learns  of  defects  in  the  machinery  used  in  his  em- 
ployment will  not  defeat  a  recovery  for  injuries  resulting  from  such 
defects,  unless  they  are  so  dangerous  as  to  threaten  immediate  in- 
jury, or  the  danger  is  such  as  to  be  reasonably  apprehended  by  him.^ 
Considered  with  reference  to  the  respective  functions  of  courts  and 
juries,  the  principles  above  laid  down  will  usually  involve  the  conse- 
quence that,  when  the  specific  evidence  submitted  only  goes  to  the 
extent  of  establishing  the  servant's  knowledge  of  the  defect,  the  ques- 
tion of  his  contributory  negligence  cannot  be  withdrawn  from  the 
jury.'    Especially  is  the  servant  entitled  to  the  benefit  of  this  prin- 


circumstances,  run."  Graham  v.  tJew- 
hurg  Orrel  Coal  &  Coke  Co.  (1893)  38 
W.  Va.  273,  18  S.  E.  584. 

*  Southern  P.  Co.  v.  Yeargin  (1901) 
48  C.  C.  A.  497,  109  Fed.  436  (engineer 
of  passenger  train  injured  by  collision 
with  helper  engine  running  backwards 
without  a  headlight  on  the  tender). 

B  Mangum  v.  Bullion,  B.  d  C.  Mm.  Co. 
(1897)   15  Utah,  534,  50  Pac.  834. 

"The  right  of  a  servant  to  recover  on 
account  of  the  master's  negligence  is 
not  affected  by  notice  of  any  defects 
other  than  such  as  the  servant  ought, 
in  the  exercise  of  ordinary  prudence,  to 
have  foreseen  might  endanger  his  safe- 
ty." Magee  v.  North  Paoific  Coast  R. 
Co.  (1889)  78  Cal.  430,  12  Am.  St.  Eep. 
69,  21  Pac.  114  (brakeman  allowed  to 
recover,  where  he  was  injured  owing  to 
the  fact  that  the  cowcatcher  of  the 
engine  was  defective  and  failed  to  throw 
aside  a  cow  which  had  strayed  through 
a  gap  in  the  fence,  the  result  being  the 
derailment  of  the  train ) . 

6  See  cases  already  cited  in  this  sec- 
tion, and  also  the  following:  Inder- 
maur  v.  Dames  (1866)  L.  R.  1  C.  P. 
274,  35  L.  J.  C.  P.  N.  S.  184,  12  Jur. 
N.  S.  432,  14  L.  T.  N.  8.  484,  14  Week. 
Rep.  586,  1  Harr  &  R.  243,  19  Eng.  Rul. 
Cas.  64;  Louisville  d  N.  R.  Co.  v.  Kelly 
(1894)  n  C.  C.  A.  260,  24  U.  S.  App. 
103,  63  Fed.  407  (negligence  is  question 
for  jury  where  knowledge  of  conditions 
only  is  indisputable — deadwoods  out  of 


repair,  holes  in  track,  or  incompetency 
of  fireman — ^brakeman  injured  while 
coupling)  ;  Ev/reka  Co.  v.  Bass  (1886) 
81  Ala.  200,  60  Am.  Rep.  152,  8  So.  216; 
Ooggin  v.  D.  M.  Osborne  d  Co.  (1896) 
115  Cal.  437,  47  Pac.  248 ;  Bird  v.  Utioa 
Gold  Min.  Co.  (1906)  2  Cal.  App.  674, 
84  Pac.  256;  Hartrich  v.  Halves  (1903) 
202  111.  334,  67  N.  E.  13;  McLean  v. 
Pere  Marquette  R.  Co.  (1904)  137  Mich. 
482,  100  N.  W.  748;  Le  Clair  v.  First 
Div.  St.  Paul  d  P.  R.  Co.  (1873)  20 
Minn.  9,  Gil.  1;  Johnson  v.  St.  Paul 
Gaslight  Co.  (1906)  98  Minn.  512,  108 
N.  W.  816;  Mamies  v.  Harbison^Walker 
Co.  (1906)  213  Pa.  145,  62  Atl.  640; 
Norfolk  d  W.  R.  Co.  v.  Ward  (1894)  90 
Va.  687,  24  L.R.A.  717,  44  Am.  St.  Rep. 
945,  19  S.  E.  849;  Virginia  Portland 
Cement  Co.  v.  Luck  (1905)  103  Va.  427, 
49  S.  E.  577;  Parker  v.  South  Carolina 
d  G.  R.  Go.  (1896)  48  S.  C.  364,  26  S. 
E.  669  (derailment  caused  by  defective 
engine  and  track)  ;  Fordyce  v.  Edioards 
(189^)  60  Ark.  438,  30  S.  W.  758  (en- 
gine derailed  by  collision  with  a  horse 
in  consequence  of  its  pilot  being  too 
high)  ;  Laning  v.  New  York  C.  R.  Co.. 
(1872)  49  N.  Y.  521,  10  Am.  Rep.  417 
(plaintiff  knew  of  incompetency  of  fore- 
man. Here  the  master's  agent  had  told 
the  plaintiff  that,  if  the  foreman  did  not 
do  better,  he  would  have  to  discharge 
him — a  statement  amounting  to  a  con- 
ditional promise;  but  the  ruling  does 
not  seem  to  turn  upon  this  circumstance 
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ciple  where  the  defective  appliance  had  been  safely  used  by  himself  or 
his  fellow  servants  so  frequently  and  so  long  that  he  might  reasonably 

entirely);  Mehan  v.  Syracuse,  B.  <f  IJ.  F.  R.   Go.  v.   McOlain    (1891)    80  Tex. 

r.  R.  Co.  (1878)  73  N.  Y.  585  (nonsuit  85,  15  S.  W.  789   (verdict  for  plaintiff 

properly  denied  where  engineer  was  in-  will  not  be  set  aside  because  the  record 

jured  by  a  derailment,  he  knowing  mere-  shows  that  he  knew  of  the  defective  con- 

ly  that  the  track  was  somewhat  out  of  dition  of  the  appliance)  ;  Oulf,  C.  d  8. 

repair);   Kmn  v.   SnUth    (1882)    89  N.  F.  R.  Co.  Y.  Shearer  (1892)   1  Tex.  Civ. 

Y.  375  (1881)  25  Hun,  146  (jigger  used  App.   343,   21    S.   W.   133    (instruction 

in  loading  cars  seen  to  be  defective)  ;  that  knowledge   of   defect — unballasted 

Schwandner  v.   Birge    (1884)    33  Hun,  track — rendered  servant  chargeable  with 

186    (plaintiff  knew  that  the  means  of  negligence   is  properly   refused)  ;    Boio- 

escape  from  fire  prescribed  by  statute  man  v.  Texas  Brewing  Co.    (1897)    17 

were  not  provided.    Emphasis  was  laid  Tex.  Civ.  App.  446,  43  S.  W.  808  (crack 

here  on  the  distinction  between  applian-  in  singletree  of  wagon)  ;  Pierson  v.  New 

oes   used  by  the   plaintiff  himself  and  York,  N.  H.  d  H.  R.  Go.  (1900)  53  App. 

those  in   other  parts  of  the  establish-  Div.    363,    65   N.   Y.   Supp.    1039    (air 

ment)  ;  Heaxey  v.  Hudson  River  Water  brakes  did  not  work  properly  owing  to 

Power  d  Paper  Co.  (1890)  57  Hun,  339,  leak  in  Bteam  pipe,  which  reduced  the 

10  N.  Y.  Supp.  585  (lad  fifteen  years  of  pressure   below   the   requisite   degree) ; 

age  continued  to  use,  for  the  purpose  of  Broumfield  v.  Chicago,  R.  I.  d  P.  R.  Co. 

pushing  a  heavy  pipe,  a  pole  which,  to  (1899)    107  Iowa,  254,  77  N.  W.   1038 

his  knowledge,  had  become  spongy  and  (fireman  remained  on  defective  engine 

soft  at  the  end,  the  consequence  being  to  complete  run)  ;  Davidson  v.  Cornell 

that  it  slipped,  and  he  was  precipitated  (1892)    132   N.   Y.   228,   30   N.   E.   573 

into  a  vat  of  hot  fluid;   error  to  rule  (servant  knew  of  master's  omission  to 

that  plaintiff  must  have  known  pole  to  provide   the  usual   means  of  rendering 

be  unfit  for  use)  ;  Finnegan  v.  Winslow  secure  the  system  of  operations  adopted, 

Skate  Mfg.  Co.  (1905)  189  Mass.  580,  76  but   did   not   know   the   natural    conse- 

N.  E.  192    (servant  injured  by  elevator  quences  of  that  omission)  ;  Foley  v.  Oali- 

which  he  knew  to  run  unevenly );  Acforjns  fomia  Horseshoe   Go.    (1896)    115   Cal. 

V.    MoCornovck    Harvesting    Mach.    Go.  184,   56   Am.   St.   Rep.   87,   47   Pao.  42 

(1905)   110  Mo.  App.  367,  86  S.  W.  484  (minor  of  fourteen  had  his  sleeve  caught 

(incompetent   fellow   servant)  ;    Fox  v.  in  a  cogwheel,  while  he  was  screwing 

Le  Conte   (1896)   2  App.  Div.  61,  37  N.  on  a  misplaced  nut)  ;  Powers  v.  Stand- 

Y.    Supp.    316    (negligence   of   plaintiff  ard  Oil  Co.    (1898)   53  S.  C.  358,  31  S. 

question  for  jury  where  he  denied  that  E.   276    (rotten   plankway)  ;    Bums   v. 

he  knew  that  the  clicking  of  a  power  Merchants'  d  Planters'  Oil  Go.    (1901) 

press  indicated  danger,   and  this  testi-  26  Tex.   Civ.  App.  223,  63  S.  W.   1061 

mony   was   corroborated  by  other   wit-  (no  watchman  stationed  to  guard  serv- 

nesses,   who  stated   that   they   did   not  ant  from  moving  cars), 

consider  danger  to  be  a  necessary  infer-  The  mere  fact  that  a  miner  knew  that 

ence);    Hungerford   v.    Chicago,    M.    d  one  of  two  ore   cars  which  he  had  to 

St.  P.  R.  Go.    (1890)   41  Minn.  444,  43  operate  was  higher  than  the  others  in 

N.   W.   324    (brakeman  injured  by  the  use  does  not  show  conclusively  that  he 

"gooseneck"  of  an  engine,  generally  used  knew  it  to  be  dangerously  high  with  re- 

for   passenger  trains,  but  in  this  case  Tation  to  the  roof  of  an  entry  at  a  .cer- 

ordered  to  be  coupled  to  a  freiglit  car,  tain  point.     It  is  for  the  jury  to  say 

—circumstances  under  which  it  would  whether  he  was  negligent  in  continuing 

be  extremely  apt  to  cause  injury  to  the  to  perform  duties  which  required  him  to 

person  doing  the  coupling,  i|  he  were  ride    in   that    car    through    the    entry, 

not  familiar  with  the  appliance);  Mis-  Tennessee  Goal,  Iron  d  R.  Co.  v    Gur- 

souri  P.  R.  Go.  v.  Lehmberg  (1889)  75  rier   (1901)    47  C.  C.  A.  161    108  Fed 

Tex.  61,  12  S.  W.  838  (charge  directing  19. 

verdict  for  defendant,  if  there  were  pat-  Where   a   boy   of   fourteen   stumbled 

ent  defects,  held  properly  refused  where  over   a   lump   of   coal   near   a   railway 

the   servant  saw  that  a  switch   engine  track  in  a  mine,  it  was  held  to  be  for 

had  a  square  tank,  but  did  not  know  the  jury  to  say  whether  he  appreciated 

the  danger  of  its  use) ;  St.  Louis  d  S.  the  risk,  although  he  knew  the  obstacle 
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suppose  that  its  use  could  be  continued  without  danger.'  It  is  only 
in  a  very  clear  case  that  the  question  whether  the  servant  appreciated 
the  danger  as  well  as  the  defect  can  be  withdrawn  from  the  jury.* 
In  instructing  the  jury  it  is  proper  to  draw  their  attention  to  the 
rule  that  a  servant  is  not  necessarily  chargeable  with  contributory 


was  there.  Northern  Pacific  Coal  Oo. 
V.  Richmond  (1893)  7  C.  G.  A.  485,  15 
U.  S.  App.  262,  58  Fed.  756. 

It  has  been  held  that  a  fireman  was 
not  necessarily  negligent  in  remaining 
on  a  locomotive  the  air  brake  of  which 
was  so  defective  that  the  train  could 
not  be  stopped  within  the  distance 
danger  signals  could  be  discerned,  where 
it  was  not  shown  that  this  was  manifest 
before  the  accident.  New  Jersey  &  N. 
Y.  R.  Co.  V.  Young  (1892)  1  C.  C.  A. 
428,  1  U.  S.  App.  96,  49  Fed.  723. 

Whether  or  not  a  freight  conductor 
was  negligent  in  running  a  train  over 
a,  road  known  to  him  to  be  defective, 
with  an  inadequate  number  of  brake- 
men,  is  for  the  jury,  upon  evidence  that 
a  number  of  cars  were  added  to  the 
train  under  the  orders  of  the  train  des- 
patcher,  against  the  conductor's  protest 
that  there  was  not  a  sufficient  number 
of  brakemen.  Mew  v.  Charleston  &  8. 
R.  Co.  (1898)  55  S.  C.  90,  32  S.  E.  828. 

A  brakeman  continuing  work  with 
knowledge  of  the  discontinuance  of 
night  inspection  of  defendant's  track 
does  not  assume  the  risk  of  an  accident 
caused  by  the  burning  of  a  bridge  over 
a  stream,  in  the  night.  Such  a  change 
of  system  does  not  -necessarily  expose 
him  to  any  certain  danger.  Maydole  v. 
Denver  &  R.  G.  R.  Co.  (1900)  15  Colo. 
App.  449,  62  Pac.  964. 

A  switchman's  knowledge  that  a 
switch  engine  is  operated  without  a  fire- 
man does  not  of  itself,  as  matter  of  law, 
preclude  recovery  for  injuries  resulting 
from  the  failure  of  the  engineer  to  see 
signals,  because  his  attention  was  di- 
verted by  the  performance  of  a  duty 
which  ordinarily  would  be  performed  by 
a  fireman.  Wright  v.  Southern  P.  Co. 
(1896)    14  Utah,   383,  46  Pac.   374. 

A  special  reason  assigned  for  holding 
that  an  employee  who  was  injured  by 
the  insufficiency  of  the  supports  used  to 
sustain  the  sides  and  roof  of  a  tunnel 
which  he  was  excavating  was  not  guil- 
ty of  negligence  in  continuing  the  work 
was  that  he  had  a  right  to  rely  on  the 
vigilance,  knowledge,   and  judgment  of 


the  superintendent  and  to  act  on  the 
presumption  that  he  would  have  spoken, 
if  there  was  any  probability  of  a  cave 
in.  Kea/rney  Electric  Go.  v.  Laughlin 
(1895)    45  Neb.  390,  63  N.  W.  941. 

In  Gallagher  v.  Piper  (1864)  16  C. 
B.  N.  S.  669,  Willes,  J.,  approved  of 
the  finding  of  the  jury  that  a  laborer 
was  not  negligent  in  continuing  to  work 
after  complaining  to  his  foreman  that 
the  materials  furnished  for  a  scaffold 
which  he  was  erecting  were  deficient  in 
quantity,  saying  that  "a  man  can  hard- 
ly, under  such  circumstances,  be  con- 
sidered  a   volunteer." 

"It  seems  to  be  the  true  doctrine  that 
perhaps  there  may  be  instances  in 
which  the  knowledge  of  the  defects,  pos- 
sessed by  the  injured  party,  is  so  defi- 
nite that  he  must  be  deemed,  as  a  mat- 
ter of  law,  to  have  taken  the  risk  on 
himself  of  injury  arising  therefrom,  but 
that,  as  a  general  rule,  such  knowledge 
is  only  a  circumstance  to  be  submitted 
to  the  jury  from  which  they  may  infer 
negligence."  McMahon  v.  Port  Henry- 
Iron  Ore  Co.  (1881)  24  Hun,  48  (non- 
suit held  erroneous,  where  plaintiff 
knew  that  a  blast  had  been  negligently 
prepared). 

See  also  cases  cited  in  §  1211,  note 
4,  and  §  1214,  post. 

Many  of  the  cases  cited  in  chapter 
LIT.,  post,  with  regard  to  the  effect  of 
the  servant's  inexperience  or  minority 
are   also   pertinent   in   this   connection. 

"!  Lyttle  V.  Chicago  &  W.  M.  R.  Co.. 
(1890)  84  Mich.  289,  47  N.  W.  571 
(footboard,  known  to  be  defective,  had. 
been  used  by  a  switchman  one  hundred 
times  a  day  for  a  week,  without  in- 
jury) ;  Haioley  v.  Northern  C.  R.  Co. 
(1880)  82  N.  Y.  370  (engine  run  with 
cars  attached  over  a  defective  road  was 
overturned — other  engine  had  frequent- 
ly been  run  over  the  road  in  safety,  in 
the  same  way  that  plaintiff  was  Tun- 
ing his). 

8  Louismlle  &  N.  R.  Oo.  v.  Kelly 
(1894)  11  C.  C.  A.  260,  24  U.  S.  App. 
103,  63  Fed.  407;  Kain  v.  Smith  (1882) 
89  N.  Y.  375  (1881)  25  Hun,  146. 
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negligence  because  of  his  knowledge  of  the  conditions  which  gave  rise 
to  the  danger,  if  he  did  not,  in  fact,  know  of  the  danger.®  On  the 
other  hand,  an  instruction  ignoring  or  disregarding  the  element  of 
danger,  as  distinguished  from  the  knowledge  of  the  defect,  is  errone- 
ous.'" See,  however,  the  following  section,  where  cases  which  apply 
a  less  stringent  doctrine  are  mentioned. 

1209.  [297]  Knowledge  of  defects, — when  sufficient  to  justify  in- 
ference of  negligence. — The  doctrine  laid  down  in  the  preceding  sec- 
tion has  manifestly  arisen  out  of  the  necessity  of  providing  a  rule 
adapted  for  use  in  courts  in  which  the  practice  of  trial  by  jury  pre- 
vails. Essentially  it  amounts  to  nothing  more  than  this, — that  when 
that  part  of  the  evidence,  the  significance  of  which  is  unquestionable, 
merely  goes  to  the  extent  of  showing  that  the  abnormal  conditions 
which  caused  the  injury  were  known  to  the  servant,  and  it  is  an 
open  question  whether  he  understood  the  risk  created  by  those  con- 
ditions, it  is  for  the  jury  to  determine  whether  he  was  negligent  in 
continuing  in  the  employment.  On  general  principles,  it  is  plain  that, 
where  there  can  be  no  reasonable  doubt  that  a  person  in  the  servant's 
position,  who  knew  of  the  defect  in  question,  must  also  have  under- 
stood the  resulting  risk,  it  may  be  ruled,  as  matter  of  law,  that,  for 
the  purpose  of  the  defense,  his  information  was  complete.'  This  is 
the  rationale  of  those  decisions  in  which  a  knowledge  of  the  defect 
alone  has  been  held  sufficient  to  prevent  recovery.*  In  determining 
whether  the  case  is  one  in  which  the  verdict  of  a  jury  on  this  point 
may  be  directed  or  overridden,  the  material  question  is,  whether 
knowledge  of  the  defects  necessarily,  and  in  legal  contemplation, 

9  Enoxville  Iron  Co.  v.  Pace  (1898)  v.  Lindsay  (1898)  122  N.  C  678  30 
101  Tenn.  476,  48  S.  W.  232.     See  also    S.   E.    19. 

i§  1211,  note  2,  post.  This  is  in  accordance  with  the  gen- 

10  Lawless  v.  Connecticut  River  R.  Co.  eral  principle  laid  down  by  Knowlton, 
(1883)    136  Mass.   1;   Lasure  v.   Oraru-    J.,  in  a  dissenting  opinon:     "The  dan- 

iteville  Mfg.  Co.   (1882)   18  S.  C.  275;  ger  may  be   so  great  and   so   obvious 

Galveston,  H.  &   8.  A.  R.   Co.  y.  Par-  that,   in  any  possible  view  of  the  evi- 

rish    (1897)    —  Tex.  Civ.  App.  — ,  40  dence,  the  general  judgment  of  common 

S.  W.  191 ;  Bussey  v.  Charleston  &  W.  men  would  at  once  condemn  his  conduct 

C.  R.   Go.    (1898)    52  S.   C.  438,  30   S.  in    continuing    to    work,    as    careless." 

E.   477;    Southern   P.    Co.   v.    Yeargin  Davis  v.  Forbes   (1898)   171  Mass    548 

(1901)   48  C.  0.  A.  497,  109  Fed.  436;  47  L.R.A.  170,  51  N.  E.  20. 
Parker  v.  South  Carolina  £  G.  R.  Co.        2  That  the  rule  by  which  the  continu- 

(1897)    48  S.  C.  364,  26  S.  E.  669.  ance  of  work  with  knowledge  of  defects 

See  also  note  6,  supra,  and  §   1211,  implies    negligence    is    founded    on    the 

note  2,  post.  presumption  that  a  servant  understands 

1  That  an  appliance  may  be  so  gross-  the  dangers  arising  from  these  defects 

ly  or  clearly  defective  that  the  servant  was  expressly  noted  in  Galveston,  H.  & 

must  have  known  of  the  risk  to  which  ;Si.  A.  R.  Co.  v.  Parrish  (1897)   Tex. 

it  exposed  him  was  laid  down  in  Sims  Civ.  App.  — ,  40  S.  W.  191. 


^  1209]  KEGLIGBNCE  IN  CXJNTINUING  WORK.  3271 

carries  with  it  knowledge  of  the  risk  or  danger,  or  whether  knowl- 
edge of  the  defects  can  possibly  warrant  any  other  conclusion  than 
that  the  risk  was  understood.*  If  the  conditions  are  such  as  to  re- 
■quire  an  affirmative  answer  to  that  question,  we  arrive  at  the  same 
point  in  the  deductive  process  as  that  which  is  contemplated  by 
the  rule  explained  in  the  next  section.  Whether  or  not  notice  of 
clanger  in  the  continued  use  of  a  defective  appliance  can  be  imputed 
to  the  servant  will  depend  upon  the  character  of  that  appliance,  and 
upon  whether  it  was  in  so  obviously  a  dangerous  condition  as  to  con- 
vey notice  to  a  person  of  his  intelligence  of  the  danger  which  might 
result  to  him  in  consequence  of  his  continuing  to  use  it.*  As  a  mat- 
ter of  ultimate  analysis,  therefore,  the  decisions  exemplifying  that 
rule  and  those  in  which  actions  have  been  held  not  maintainable  on 
the  ground  of  the  servant's  knowledge  of  the  defect  merely  are  illus- 
trations of  the  same  theory.  Knowledge  of  the  danger  is  not  denied 
to  be  a  necessary  element  of  the  defense.  It  is  merely  taken  for 
granted  that  knowledge  of  the  defect  must  have  carried  with  it  a 
knowledge  of  the  concomitant  danger.  Viewed  from  this  standpoint, 
the  supposed  conflict  between  the  authorities,  which  has  troubled 
some  judges,  entirely  vanishes  so  far  as  it  is  a  matter  of  theory ;  for 
no  court,  not  even  those  of  Missouri  and  of  the  states  which  have 
followed  the  Missouri  decisions  (see  §  1214,  post),  has  gone  to  the 
length  of  declaring  that  it  is  for  the  jury,  under  every  conceivable 
state  of  the  evidence,  to  say  whether  a  knowledge  of  the  danger  shall 
be  inferred.  But  it  must  be  confessed  that,  on  the  facts,  it  is  some- 
times extremely  difficult,  if  not  impossible,  to  reconcile  the  cases 
cited  below,  in  which  the  servant's  action  failed  on  the  ground  of 
contributory  negligence,  with  those  cited  under  §  1208,  ante.  In 
many  instances  the  circumstances  are,  for  practical  purposes,  iden- 

3  Michael  v.  Stanley    (1892)    75  Md.  defective  machinery.     In  other   words, 

464,   23   Atl.   1094.     In   that   case  the  if  the  servant  has  been  wanting  in  such 

court  stated  the  effect  of  the  previous  reasonable  care  and  caution   as  would 

decisions  in  Maryland  as  follows:     "If  have  prevented  the  happening  of  the  ae- 

the  machinery  or  appliances  which  the  cident,    he    is    guilty    of    contributory 

master  has  furnished  contains  obvious  negligence,   and  the  inaster   is  thereby 

defects,  of  which  the  servant  knew,  or,  absolved  from  responsibility  for  the  in- 

as  a  reasonably  prudent  man,  he  might  jury,  although  it  was  occasioned  by  the 

have  known;   or  if  he  continues  in  the  defect    of   the   machinery   through   the 

service  after  he  has  discovered,  or  by  negligence  of  the  master  or  his  general 

the   exercise   of   reasonable   care  might  superintendent." 

have  discovered,  the  existence   of  such  i  Pitts   v.    Florida    0.    d   P.   R.    Go. 

defects,— he  cannot  recover  against  the  (1896)    98  Ga.  655,  27  S.  E.  189. 
master  for  injuries  resulting  from  such 
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tical,  and  in  at  least  one,  viz.,  where  the  defect  under  review  was  th& 
unfitness  of  a  fellow  servant,  absolutely  identical.* 

BGnffiths  V.  Gidlow  (1858)  3  Hurlst.  £  A.  R.  Co.  (1882)  68  Ga.  699  (cleaver 
&  N.  648,  27  L.  J.  Exch.  N.  S.  404,  10  used  for  cutting  iron  bars  threw  off  a 
Mor.  Min.  Rep.  639  (defective  hook  sliver  when  struck  by  a  hammer)  ; 
caused  the  fall  of  a  tub  used  for  hoist-  Western  d  A.  B.  Co.  v.  Bishop  (1873) 
ing  water  from  a  pit)  ;  Hough  v.  Texas  50  Ga.  465  (drawbar  on  locomotive- 
£  P.  R.  Co.  (1879)  100  U.  S.  224,  25  tender  was  dangerously  short)  ;  Mc- 
L.  ed.  617  (defective  cowcatcher)  ;  Queen  v.  Central  Branch  Union  P.  R. 
Reese  v.  Clark  (1892)  146  Pac.  465,  23  Co.  (1883)  30  Kan.  689,  691,  1  Pac. 
Atl.  246  (heavy  iron  plates  which  had  139  (plainly  visible  defects  in  wheels 
been  laid  against  a  wall  fell  on  plain-  of  hand  car  which  plaintiff  had  an  op- 
tiff)  ;  Marea/n  v.  'Sew  York  S.  d  W.  portunity  to  observe)  ;  Jackson  v.  Kan- 
R.  Co.  (1895)  167  Pa.  220,  31  Atl.  sas  City,  L.  &  S.  K.  R.  Co.  (1884)  31 
562  (want  of  signal  flag  known  to  plain-  Kan.  761,  3  Pac.  501  (plaintiff  knew 
tiff,  a  car  inspector) ;  Marsh  v.  Chick-  that  step  of  engine  was  not  fit  for  use)  ; 
ervng  (1886)  101  N.  Y.  396,  5  N.  E.  Rush  v.  Missouri  P.  R.  Co.  (1887)  3ff 
56  (defective  ladder)  ;  Smith  v.  Mem-  Kan.  129,  12  Pac.  582  (unblocked  guard 
phis  d  L.  R.  Co.  (1883)  18  Fed.  304  rail);  Golte  v.  Milwaukee,  L.  8.  d  W. 
(in  charge  to  jury)  ;  Dillon  v.  Union  P.  R.  Co.  (1890)  76  Wis.  136,  44  N.  W. 
R.  Co.  (1874)  3  Dill.  319,  Fed.  Gas.  752  (iron  hook  plainly  showed  a  flaw 
No.  3,916  (engineer  injured  owing  to  on  the  outside.  Special  finding  that 
want  of  signal  bell  in  cab  of  engine)  ;  the  defect  could  have  been  observed  by 
Atlanta  d  C.  Air  Line  R.  Co.  v.  Ray  the  owner  of  the  hook  or  parties  who 
(1883)  70  Ga.  674  (employee  who  had  used  it  if  they  were  exercising  ordi- 
to  light  stove  knew  that  it  was  defec-  nary  care  in  using  or  taking  care  of  it, 
tive)  ;  Porter  v.  Western  North  Caro-  held  conclusively  to  negative  the  right 
Una  R.  Co.  (1887)  97  N.  C.  66,  2  Am.  to  recover)  ;  Anderson  v.  0.  N.  Nelson 
St.  Rep.  272,  2  S.  E.  581  (plaintiff  Lumler  Co.  (1896)  67  Minn.  79,  69 
held  not  to  be  entitled  to  recover  where  N.  W.  630  (uncovered  machinery)  ; 
the  jury  had  returned  an  affirmative  King  v.  Ford  River  Lumber  Co.  (1892) 
answer  to  the  question:  Did  the  serv-  93  Mich.  172,  53  N.  W.  10  (aam& 
ant  remain  in  the  service  with  knowl-  facts)  ;  Schroeder  v.  Michigan  Car  Co. 
edge  of  the  incompetency  of  the  fellow  (1885)  56  Mich.  132,  22  N.  W.  220 
servant  whose  negligence  caused  the  (same  facts)  ;  Peterson  v.  Sherry  Lum- 
injury)  ;  Galveston,  H.  d  8.  A.  R.  Co.  her  Co.  (1895)  90  Wis.  83,  93,  62  N.  W. 
V.  Eckols  (1894)  7  Tex.  Civ.  App.  429,  948  (same  point);  Nadau  v.  White 
26  S.  W.  1117  (plaintiff  knew  of  co-  River  Lumber  Co.  (1890)  76  Wis.  120, 
servant's  unfitness)  ;  Richmond  d  D.  20  Am.  St.  Rep.  29,  43  N.  W.  1135 
R.  Co.  V.  Worley  (1893)  92  Ga.  84,  18  (same  facts)  ;  Houston  d  T.  C.  R.  Co. 
S.  E.  361  (knowledge  of  fellow  serv-  v.  Myers  (1881)  55  Tex.  Ill  (a/rgu- 
ant's  unfitness  appeared  from  plain-  endo)  ;  Texas  d  P.  R.  Co.  v.  Bradford 
tiff's  own  testimony);  Nelson  v.  Cen-  (1886)  66  Tex.  732,  59  Am.  Rep.  739, 
tral  R.  d  Bkg.  Co.  (1891)  88  Ga.  225,  2  S.  W.  595  (no  proper  appliances 
14  S.  E.  210  (plaintiff  nonsuited,  where  furnished  for  curving  rails)  ;  Senior 
he  himself  testified  that  a  brake  rod  v.  Ward  (1859)  1  El.  &  El.  385,  5 
was  broken)  ;  McGhee  v.  Bell  (1897)  Jur.  N.  S.  172,  28  L.  J.  Q.  B.  N.  S.  139, 
19  Ky.  L.  Rep.  267,  39  S.  W.  823,  re-  7  Week.  Rep.  261,  10  Mor.  Min.  Rep. 
versing  on  rehearing  (1897)  38  S.  W.  646  (habitual  violation  of  rule  on 
702  (lever  of  handcar  was  worm-eaten)  ;  which  servant's  safety  depended)  ;  Ala- 
Lawrence  V.  Hagemeyer  d  Co.  (1892)  bama  Q.  S.  R.  Go.  v.  Dwois  (1898) 
93  Ky.  591,  20  S.  W.  704  (defective  119  Ala.  572,  24  So.  862  (derailment 
saw);  Michael  v.  Stanley  (1892)  75  caused  by  a  stub  switch  not  matching 
Md.  464,  23  Atl.  1094  (minor  of  eigh-  with  the  main  track)  ;  Limberg  v.  Glen- 
teen  years  injured  by  circular  saw  in  wood  Lumber  Co.  (1900)  127  Cal.  598, 
which  two  teeth  were  wanting)  ;  Erd-  49  L.R.A.  33,  60  Pac.  176  (no  seat  on 
man   v.   Illinois    Steel    Go.    (1897)    95  a  wagon). 

Wis.  6,  60  Am.  St.  Rep.  66,  69  N.  W.        A  brakeman  who  is  notified  by  a  rule 

993    (cracked  saw)  ;  Baker  v.  Western  of  the  company  that  he  will  sometimes 
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There  is  good  authority  for  the  position  that  it  is  not  a  misdirec- 
tion to  give  a  charge  to  the  effect  that,  if  the  injured  servant  had  con- 
tinued work  with  a  knowledge  of  the  defective  conditions,  he  was 
guilty  of  contributory  negligence.*     But  there  is  manifestly  some 

have  to  couple  cars  which  have  lumber,  that  "this  was  known  to  the  officers  of 
etc.,  projecting  over  their  ends,  and  is  the  defendant  corporation,  and  they  re- 
required  to  observe  the  manner  in  which  tained  him  in  its  employ,"  will  not  au- 
such  cars  are  loaded  cannot,  even  if  thorize  a  recovery,  where  the  plaintiff 
such  method  of  loading  is  negligent,  re-  also  alleges  that  he  had  a  knowledge  of 
cover  for  injuries  received  in  coupling  this  propensity.  Smith  v.  Sibley  Mfg.. 
a  car  so  loaded,  for  he  is  negligent  in  Go.  (1890)  85  Ga.  333,  11  S.  E.  616. 
voluntarily  engaging  in  the  service  with  See  also  §  1211,  note  5,  post. 
knowledge  of  the  company's  nonperf  orm-  « It  has  been  held  proper  to  instruct 
ance  of  its  duty.  Brennan  v.  Michigan  a  jury  that  a  railroad  company  cannot 
C.  B.  Go.  (1892)  93  Mich.  157,  53  N.  be  held  liable  for  an  injury  to  a  switch- 
W.    358.  man  caused  by  the  fact  that  the  engine- 

An  employee  working  in  the  vicinity  used  by  the  crew  leaked  steam  so  that 
of  a  clay  bank  assumes  the  risk  from  it  prevented  the  engineer  from  seeing  a 
the  caving-in  of  the  bank  where  he  signal  to  stop,  where  the  engine  was 
knows  that  a  large  mass  has  already  in  good  condition  when  it  was  taken 
fallen  and  that  a  slide  is  imminent,  but  out  by  the  crew,  but  became  defective- 
believes  that  he  can  finish  the  work  at  while  they  were  using  it,  and  they 
which  he  is  engaged  before  the  caving-  continued  its  use  without  objection, 
in  occurs.  Baker  v.  Sutton  (1896)  11  Hunt  v.  Kane  (1900)  40  C.  C.  A.  372, 
App.  Div.  271,   42  N.  Y.  Supp.  116.  100  Fed.  256. 

The  contributory  negligence  of  the  In  Ford  v.  Fitohlurg  R.  Go.  (1872) 
plaintiff,  not  the  negligence  of  the  mas-  110  Mass.  240,  14  Am.  Rep.  598,  the- 
ter,  is  the  proximate  cause  of  the  in-  court  sustained  the  refusal  of  the  trial 
jury,  where  a  miner,  knowing  of  the  judge  to  charge  the  jury  to  the  effect 
need  of  props,  continues  working,  and  that  the  plaintiff  could  not  recover  if 
is  injured  by  the  fall  of  the  roof.  Pitts-  he  knew,  or  had  reasonable  cause  to 
hurgh  &  W.  Goal  Go.  v.  Estievenard  believe,  that  the  engine  which  exploded 
(1895)  53  Ohio  St.  43,  40  N.  E.  725;  was  defective,  and  approved  the  follow- 
Victor  Goal  Go.  v.  Muir  (1894)  20  ing  instruction,  as  given:  "If  the 
Colo.  320,  26  L.R.A.  435,  46  Am.  St.  plaintiff  ran  the  engine  when  it  was  not 
Rep.  299,  38  Pac.  378;  Oleson  v.  Maple  in  good  working  order,  knowing  it  to 
Orove  Goal  d  Min.  Co.  (1901)  115  be  such;  and  the  particulars  in  which 
Iowa,  74,  87  N.  W.  736;  MoKelvey  v.  it  was  not  in  good  working  order  were 
Chesapeake  d  0.  R.  Go.  (1891)  35  W.  signs  of  a  defective  condition  in  the 
Va.  500,  14  S.  E.  261,  was  construed  boiler,  causing  an  explosion  by  which 
in  Woodell  v.  West  Virginia  Improv.  the  plaintiff  was  injured;  and  a  compe- 
Co.  (1893)  38  W.  Va.  23,  17  S.  E.  386,  tent  engineer  ought  to  have  known  that 
as  a  ruling  that  an  engineer's  knowl-  such  particulars  were  signs  of  such  de- 
edge  that  some  stay  bolts  in  a  locomo-  fective  condition;  and  the  plaintiff  held 
tive  boiler  were  broken  rendered  him  himself  out  as  such  a  competent  engi- 
chargeable  with  negligence  in  going  on  neer  when  he  entered  into  the  employ- 
working.  But  the  actual  decision  was  ment  of  the  defendants  as  an  engineer, 
that  his  negligence  was  for  the  jury,  — he  cannot  recover." 
as  a  promise  to  repair  had  been  given.  If  we  compare  the  language  of  the  in- 

Where   a   servant   "knowingly"   used  structions  thus  rejected  and  adopted,  it 

defective  machinery,  he  cannot  recover  will   be   apparent  that  this   Massachu- 

damages    for    injuries    resulting   there-  setts  case  is  not  an  authority  for  the 

from.    Johmson  v.  Western  d  A.  R.  Co.  unqualified   proposition    in    support    of 

(1875)   55  Ga.  133   (words  of  headnote  which  it  is  sometimes  cited,  viz.,  that 

-written  by  the  court).  to  defeat  the  action  of  the  servant  it 

An  allegation  that  the  delinquent  co-  must  be  proved,  not  only  that  he  knew 

servant  had  "a  propensity  to  start  ma-  of   the  defects  from   which  the   injury 

chines   after    they   were   stopped,"   and  resulted,   but   that  he   must  also  have 
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danger  that  such  an  instruction  may  mislead  the  jury  to  the  preju- 
dice of  the  servant,  and  the  better  practice  is,  therefore,  that  which 
is  indicated  by  the  cases  cited  at  the  end  of  the  last  section. 

The  phrase  "knowledge  of  the  risk,"  which  is  customarily  em- 
ployed in  statements  of  the  principle  applied  in  the  cases  cited  under 
this  section,  is  somewhat  ambiguous  in  meaning.  By  one  court  it  is 
interpreted  as  implying  that  the  action  is  not  barred  by  the  serv- 
ant's knowledge  of  a  defect,  unless  the  circumstances  were  such  as 
"necessarily  and  inevitably  to  expose  him  to  danger." ''  But  it  is 
manifest  that  many  of  the  decisions  collected  in  note,  4  supra,  can- 
not be  brought  within  the  purview  of  any  such  stringent  principle. 
They  rather  proceed  upon  the  theory  suggested  in  other  cases,  that 
negligence  is  properly  inferred  wherever  injury  may  "reasonably 
be  apprehended."  '  The  probability  or  improbability  of  encountering 
the  particular  risk  of  which  the  servant  had  knowledge  at  the  time 


known  of  the  danger.  Commenting  up- 
on the  case,  the  supreme  court  of  Texas 
has  made  the  following  remarks:  This 
opinion  we  understand  only  to  declare 
that  knowledge  of  a  defect  which  in  the 
ordinary  course  of  events,  under  the 
operation  of  well-known  laws  governing 
matter,  may  result  in  injury,  will  cast 
upon  the  person  who,  with  knowledge 
of  such,  continues  to  use  the  defective 
implement  or  machine,  the  risks  inci- 
dent to  the  business  done  with  the  de- 
fective implement  or  machine ;  but  there 
is  nothing  in  the  opinion  to  indicate 
that  the  engineer  must  have  had  knowl- 
edge of  the  danger  of  an  explosion  other- 
wise than  as  he  may  have  been  affected 
with  knowledge  or  notice,  by  the  defect 
itself,  that  such  an  event  might  occur. 
Texas  d  P.  R.  Go.  v.  Bradford  (1886) 
66  Tex.  732,  735,  59  Am.  Rep.  739,  2 
S.  W.  595. 

">  Snow  V.  Housatomo  B.  Go.  (1864) 
8  Allen,  441,  85  Am.  Dec.  720  (plain- 
tiff's foot  caught  in  a  hole  in  a  plank 
crossing).  Compare  Waldhier  v.  Han- 
nibal  d  St.  .7.  R.  Go.  (1885)  87  Mo.  37, 
where  the  servant  was  allowed  to  main- 
tain his  action  on  the  ground  that  the 
defect  was  not  such  as  to  render  the 
place  of  work  "necessarily  dangerous." 

i  Eureka  Go.  v.  Bass  (1886)  81  Ala. 
200.  60  Am.  Rep.  152,  8  So.  216. 

"Whether  continuing  in  the  service 
after  discovering  the  defect  constitutes 
contributory  negligence  depends  in  a 
-great  measure  upon  its  nature  and  ex- 
tent.   Unquestionably,  when  the  danger 


is  so  apparent  that  injury  appears  to  be 
inevitable,  the  employee  is  not  justified 
in  continuing  in  the  service.  No  man 
is  bound  to  subject  himself  to  certain 
and  inevitable  injury  endangering  life 
in  rendering  service  to  another.  Con- 
tinuance in  service  under  such  circum- 
stances would  be  reckless,  and,  if  death 
ensued,  suicidal.  But  that  the  injury 
should  appear  to  be  unavoidable  is  not 
requisite.  When  injury  is  imminent, 
when  the  appearance  of  injury  is  of  a 
degree  greater  than  that  which  produces 
the  impression  that  injury  may  result, 
when  it  leaves  no  room  for  reasonable 
doubt — continuing  in  the  service  after 
knowledge  of  the  defect  causing  the  in- 
jury, and  its  nature  and  extent,  must 
he  regarded  as  contributory  negligence." 
Highland  Ave.  d  B.  R.  Go.  v.  Walters 
(1890)    91  Ala.  442,  8  So.  357. 

On  the  ground  that  the  danger  in 
question  was  not  so  obvious  and  immi- 
nent that  it  necessarily  informed  the 
servant  of  the  risk  which  he  encoun- 
tered, his  contributory  negligence  was 
held  to  be  for  the  jury,  where  a  pole  be- 
longing to  his  employer,  a  telephone 
company,  fell  with  him  after  he  had  dis- 
connected the  last  of  the  wires  attached 
to  it,  the  evidence  being  that,  although 
the  pole  had  been  condemned  and 
marked  for  removal,  there  was  nothing 
to  show  that  it  would  not  support  his 
weight.  Southern  Bell  Teleph.  d  Teleg. 
Go.  V.  Clements  (1900)  98  Va.  1,  34  S. 
E.  951. 
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when  the  injury  was  received  may  also,  as  it  would  seem,  be  taken 
into  account.^  In  other  words,  whenever  the  servant  sees,  or  ought 
to  see,  that  the  probable  consequence  of  his  remaining  in  an  environ- 
ment which  the  master's  breach  of  duty  has  made  more  than  usually 
dangerous  will  be  some  personal  injury,  the  possibility  of  disaster 
is  sufficiently  serious  to  require  him,  as  a  prudent  man,  to  discon- 
tinue work. 

It  should  be  observed  that,  under  the  evidence  as  sometimes  pre- 
sented, the  failure  of  the  servant  to  obtain  the  knowledge  which, 
according  to  the  decisions  thus  far  cited,  is  sufficient  to  charge  him 
with  negligence  in  continuing  to  work,  may  be  treated  as  in  itself  a 
-culpable  omission,  operating  as  an  efficient  cause  of  the  injury, — as, 
where  he  failed  to  make  an  examination  of  the  defective  appliance ;  ^^ 
or  did  not  notice  a  defect  which  was  obvious.^^  See,  generally,  chap- 
ter Liv.,  post. 

1210.  [298]  Negligence  inferred,  as  matter  of  law,  where  knowledge 
both  of  defects  and  consequent  risks  is  shown. —  The  ultimate  prop- 
osition which,  as  already  stated,  is  implied  in  the  decisions  mentioned 
under  the  preceding  section  is  that,  in  the  absence  of  some  special 
■element  which  suggests  a  sufficient  excuse  for  his  conduct,  a  servant 
is  chargeable,  as  a  matter  of  law,  with  contributory  negligence  if  he 
goes  on  working  after  he  has  ascertained  that  an  extraordinary  risk, 
creating  an  ever  present  possibility  of  injury,  has  been  superadded 
to  the  incidents  of  his  employment* 

9  See  Hoeif  v.  Dublin  <£  D.  Junction  il  Bemisch  v.  Roherts  (1891)  143  Pa. 
R.  Co.  (1870)  Ir.  Rep.  5  C.  L.  206,  1,  21  Atl.  998  (holes  in  which  were  the 
where  Justice  Lawson,  in  denying  the  pins  which  confined  the  load  on  a  bug- 
soundness  of  the  doctrine  which  would  gy,  so  worn  that  the  pins  would  not 
make  continuance  in  employment  with  stay  in,  and  the  load  fell  off) . 
knowledge  of  the  incompetency  of  a  fel-  i  The  following  cases  apply  or  recog- 
low  servant  contributory  negligence,  nize  this  principle:  Stuwrt  v.  Evans 
laid  stress  upon  the  fact  that  although  (1883)  49  L.  T.  N.  8.  138,  31  Week, 
a.  locomotive  engineer  (the  plaintiff)  Rep.  706,  per  Cave,  J.;  The  Serapia 
might  know  that  there  was  one  incom-  (1892)  20.  C.  A.  102,  8  U.  S.  App.  49, 
petent  engineer  in  the  service  of  the  51  Fed.  91  (stevedore  used  an  unsafe 
common  employer,  he  could  not  know  steam  winch,  with  knowledge  of  the 
that,  when  he  was  proceeding  on  the  danger  and  risk),  reversing  (1891)  49 
journey  during  which  the  injury  was  Fed.  393.  The  Max  Morris  (1890)  137 
inflicted,  he  was  to  encounter  that  par-  U.  S.  1,  suh  nom.  The  Max  Morris  v. 
ticular  incompetent  engineer.  Gurry,  34  L.  ed.  586,  11  Sup.  Ct.  Rep. 

10  Senior  V.  Word  (1859)  1  El.  &  El.  29  (holding  that  contributory  negli- 
385,  28  L.  J.  Q.  B.  N.  S.  139,  5  Jur.  N.  gence  does  not  wholly  deprive  the  serv- 
S.  172,  7  Week.  Rep.  261,  10  Mor.  Min.  ant  of  his  right  to  damages,  a  point 
Rep.  646  (plaintiff's  intestate  and  his  not  touched  upon  by  the  majority  of 
colaborers  had  been  warned  to  examine  the  court  of  appeals,  but  made  the 
the  rope  of  a  hoisting  cage  before  de-  foundation  of  a  dissent  by  Goff,  J.)  ; 
scending  into  a  mine,  and  had  not  done  Barkdoll  v.  Pennsylvania  R.  Go.  (1888) 

,so).  9  Sadler    (Pa.)    545,  21  W.  N.  C.  281, 
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The  knowledge  wiiich  this  doctrine  contemplates  is  the  complete 
appreciation  which,  as  is  shown  elsewhere  (§  1179,  ante),  must  also 
be  established  before  the  master  can  protect  himself  by  the  defense 
that  the  risk  was  assumed.  The  servant's  continuance  of  work  with  a 
mere  apprehension  of  possible  danger  is  not  such  negligence  as  will 
bar  his  action.* 


13  Atl.  82  (brakeman  killed  in  coupling 
broken  car) ;  Tenanty  v.  Boston  Mfg. 
Co.  (1898)  170  Mass.  323,  49  N.  E.  654 
(defective  saw) ;  Mehan  v.  Syraeuse,  B. 
d  N.  Y.  R.  Co.  (1878)  73  N.  Y.  585 
( defective  track ;  conceded  that  engineer 
could  not  recover  if  he  knew  that  it  was 
so  badly  out  of  repair  that  it  was  dan- 
gerous to  run  over  it)  ;  Jones  v.  Roach 
(1876)  9  Jones  &  S.  248;  Crutchfield 
V.  Richmond  &  D.  R.  Co.  (1878)  78  N. 
C.  300  (held  error  to  refuse  to  charge 
the  jury  that  "if  they  believed  that 
plaintiff  [a  brakeman]  knew,  or  had 
reasonable  grounds  for  believing,  that 
the  engine  used  by  defendant  prior  to 
the  time  of  the  injury  complained  of 
was  not  controllable  by  the  engineer,  and 
that  the  roadbed  was  in  a  dangerous 
condition,  and  the  plaintiff  was  injured 
thereby,  then  the  plaintiff  was  guilty  of 
contributory  negligence")  ;  Nelling  v. 
Indmtrial  Mfg.  Co.  (1886)  78  Ga.  260 
(court  refused  to  set  aside  a  verdict 
for  the  defendant,  being  of  the  opinion 
that  the  jury  were  not  misled  by  an 
instruction  which  announced  in  sub- 
stance that  if  the  servant  is  aware  of 
the  dangerous  character  of  a  particular 
tool  or  instrument,  or  may,  by  the  ex- 
ercise of  ordinary  care,  be  apprised  of 
it,  and  continues  nevertheless  to  use  it, 
he  cannot  have  redress  for  any  damage 
he  sustains  by  its  use)  ;  PolUch  v.  Sel- 
lers (1890)  42  La.  Ann.  623,  7  So.  786 
(held  negligence  to  trust  one's  weight 
at  a  height  of  70  feet  above  the  ground, 
supported  by  guys  extending  under  the 
trusses  of  a  building  in  process  of  demo- 
lition, such  trusses  being  known  to 
be  in  such  a  condition  that  they  were 
liable  to  fall  at  any  moment)  ;  Eureka 
Co.  V.  Bass  (1886)  81  Ala.  200,  60  Am. 
Rep.  152,  8  So.  216  (defective  fues, 
known  to  be  dangerous)  ;  Pleasants  v. 
Raleigh  &  A.  Air-Line  R.  Go.  (1886)  95 
N.  C.  195  (section  master  used  dump 
car  which  he  knew  to  be  out  of  order 
and  in  a  dangerous  condition)  ;  Reese 
V.  Wheeling  d  E.  O.  R.  Co.  (1896)  42 
W.  Va.  333,  26  S.  E.  204    (laborer,  in 


spite  of  the  repeated  warnings  of  his 
foreman,  traveled  on  a  truck  in  a  con- 
struction train  pushed  ahead  of  the 
engine,  and  was  injured  by  a  derail- 
ment) ;  Ballou  v.  Chicago,  M.  A  8t.  P. 
R.  Co.  (1882)  54  Wis.  280,  41  Am.  Rep. 
31,  11  N.  W.  559;  Brossman  v.  Lehigh 
Valley  R.  Go.  (1886)  113  Pa.  490,  57 
Am.  Rep.  479,  6  Atl.  226;  Bemisch  v. 
Roberts  (1891)  143  Pa.  1,  21  Atl.  998; 
Hough  V.  Texas  £  P.  R.  Co.  ( 1879 )  100 
U.  S.  213,  25  L.  ed.  612  (defective  cow- 
catcher). 

See  also  Illinois  cases  cited  under 
the  next  section. 

In  Darcey  v.  Farmers'  Lumber  Co. 
(1894)  87  Wis.  245,  58  N.  W.  382,  the 
jury  returned  an  affirmative  answer  to 
the  following  interrogatory :  "Were  the 
dangers  and  risks  to  the  plaintiff,  by 
reason  of  the  uncovered  condition  of  the 
saw,  such  as  would  be  apparent  to  a 
person  using  ordinary  care  and  obser- 
vation, and  having  the  knowledge  and 
experience  in  sawmills  which  the  plain- 
tiff then  had?"  They  also  found  that 
there  was  no  want  of  ordinary  care  on 
the  part  of  the  plaintiff  which  contrib- 
uted to  cause  the  injury  sustained  by 
him.  As  the  only  ground  on  which  con- 
tributory negligence  was  imputed  to  the 
plaintiff  was  that  he  remained  in  the 
service  with  knowledge  of  the  risk,  the 
second  finding  was  held  to  be  equivalent 
to  an  affirmation  that  he  did  not  so  re- 
main with  that  knowledge,  and  to  be 
therefore  inconsistent  with  the  first  one. 

'i  Dumas  v.  Stone  (1893)  65  Vt.  442, 
25  Atl.  1097  (mason  injured  by  break- 
ing of  wire  rope  some  of  the  strands  of 
which  had  become  rusty,  and  had  been 
repaired  after  breakage)  ;  Chicago,  W. 
d  y.  Coal  Co.  V.  Peterson  (1890)  39  111. 
App.  114  (request  of  minor  for  more 
props  showed  apprehension  of  danger)  ; 
Erslew  v.  'New  Orleans  &  N.  B.  R.  Co. 
(1896)  49  La.  Ann.  86,  21  So.  153- 
(brakeman  killed  by  guy  wire  of  street- 
car company;  presumption  of  servant's 
fault  ought  not  to  rest  on  vague  sur- 
mises of  the  possibility  of  danger ) . 
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The  effect  of  this  doctrine  in  relation  to  practical  litigation  is,  it 
will  be  observed,  practically  to  make  it  a  matter  of  indifference,  so 
far  as  the  servant's  rights  are  concerned,  whether  the  master  relies 
on  the  defense  of  assumption  of  risks  or  contributory  negligence.  In 
either  case  the  functions  of  the  jury  cease  when  it  is  determined  that 
both  the  defects  and  the  resulting  risks  were  known  to  the  servant.' 

1211.  [298a]  Illinois  doctrine.— The  general  principle  which  is  de- 
clared to  be  firmly  established  in  Illinois  is  that,  "if  a  person,  know- 
ing the  hazards  of  his  employment  as  the  business  is  conducted,  vol- 
untarily continues  therein,  without  any  promise  of  the  master  to  do 
any  act  to  render  the  same  less  hazardous,  the  master  will  not  be  lia- 
ble for  any  injury  he  may  sustain  therein,  unless,  indeed,  it  may  be 
caused  by  the  wilful  act  of  the  master."  ^  Owing  to  the  perplexing 
manner  in  which  the  defenses  of  assumption  of  risks  and  contribu- 
tory negligence  have  been  confounded  (see  §  1223,  post),  it  is  im- 
possible to  say  precisely  how  far  the  true  doctrine  of  assumption  of 
risks,  as  a  defense  based  on  an  implied  contract,  is  really  accepted 
by  the  courts  of  this  state.  But  if  the  explicit  language  used  in  the 
section  just  mentioned  *  is  to  be  taken  as  an  indication  of  the  doc- 
trinal position  actually  adopted,  the  latter  defense  is  the  one  which 
may  normally  be  supposed  to  be  raised  in  any  case  which  turns  upon 
the  evidential  significance  of  the  servant's  acceptance  or  continu- 
ation of  work  after  he  had  ascertained  that  the  employment  involved 
an  extraordinary  risk.  It  has  been  deemed  permissible,  therefore, 
in  spite  of  the  ambiguity  of  the  language  used  in  some  of  the  de- 
cisions cited  below,  to  collect  them  under  the  present  chapter,  as  be- 
ing, properly  speaking,  illustrations  of  the  same  doctrine  as  that 
applied  in  the  last  section.* 

That  an  engineer  knows  that  a  road  low  servant  known  to  be  incompetent)  ; 

is  so  far  out  of  repair  that  he  incurs  PermsyVoa/nia  Go.  v.  Lynch   (1878)    90 

some  danger  in  running  his  engine  over  III.  333   (plaintiff  knew  of  the  unsafety 

it   is   not   conclusive   proof   that  he  is  of  a  platform  which  he  was  using  to 

negligent  in  continuing  to  use  it.     Un-  transfer   freight   from    one   car   to    an- 

less  the  evidence  is  clear  that  he  under-  other )  ;  United  States  Rolling  Stock  Co. 

stood  the  danger  to  be  imminent  or  very  v.  Wilder  (1886)   116  111.  100,  5  N.  E. 

great,  it  is  for  the  jury  to  say  whether  92   (fellow  servant  known  to  be  incom- 

he  acted  with  reasonable  prudence  and  petent,  so  that  plaintiff's  position  was 

discretion  in  venturing  to  run  his  en-  extra  hazardous)  ;  Illinois  Steel  Co.  v. 

gine  over  the  road.    Hawley  v.  Northern  Schymanowski   (1896)    162  111.  459,  44 

C.  R.  Co.    (1880)    82  N.  Y.   370.  N.  E.  876    (speaks  of  defects  augment- 

S  The  Serapis  (1891)  49  Fed.  393,  395.  ing   the   danger   of   the   service);    Coal 

iSee  also  Stafford  v.  Chicago,  B.  d  Q.  Run  Coal  Co.  v.  Jones   (1889)    127  111. 

R.  Go.  (1885)   114  111.  244,  2  N.  E.  185.  379,  8  N.  E.  865,  20  N.  E.  89   (gas  in 

2  See   also   §    1212,  notes   4,   6,   post,  mine  exploded — known  to  have  been  ac- 

8  Stafford  v.  Chicago,  B.  d  Q.  R.  Go.  cumulating   in    dangerous    quantities)  ; 

(1885)    114  III.  244,  2  N.  E.  185    (fel-  Chicago  &  A.  R.  Go.  v.  Munroe  (1877) 
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As  in  other  states,  it  is  recognized  that  the  servant's  action  is  not 
barred  unless  he  not  only  knows  of  the  defective  conditions,  but  also 
understands  the  danger  created  by  them.*  But,  as  in  other  states, 
this  limitation  is  of  no  practical  importance  in  cases  where  serv- 
ants cannot  reasonably  be  supposed  to  possess  the  former  kind  of 
knowledge  without  possessing  the  latter  also.* 

1212.  [299]  Rationale  of  the  servant's  inability  to  recover,  on  the 
ground  of  negligence  in  continuing  work.—  In  one  case  the  servant's 
inability  to  recover  where  he  continues  work  with  knowledge  of  a 

85  111.  25  (switchman  worked  several  394  (instruction  approved  which  stated 
years  knowing  that  a  drawbar  was  some-  the  necessity  of  proving  a  knowledge  of 
what  dangerous  owing  to  the  want  of  a  the  danger,  as  well  as  the  defect)  ;  Chi- 
thimble  in  a  bumper  to  keep  the  coup-  cago  d  A.  R.  Co.  v.  Merrinum  (1899) 
ling  link  from  running  back)  ;  St.  Louis  86  111.  App.  454  (similar  ruling)  ;  Vn- 
d  8.  E.  R.  Co.  V.  Britz  (1874)  72  111.  ion  Show  Case  Co.  v.  BlmdOAier  (1898) 
256  (defective  brakes)  ;  Sattley  Mfg.  175  111.  325,  51  N.  E.  709,  affirming: 
Co.  V.  Wendt  (1904)  116  111.  App.  375  (1898)  75  111.  App.  358  (instruction 
(servant  worked  with  hand  within  an  erroneous  which  declared  the  action  not 
inch  of  exposed  knives  revolving  rapid-  to  be  maintainable  if  the  servant  knew 
ly)  ;  Class  v.  Chicago,  R.  I.  &  P.  R.  Co.  of  the  defect)  ;  Batchelor  v.  Union 
(1893)  41  111.  App.  87  (plaintiflf  injured  Stock  Yard  &  Tra/nsit  Co.  (1900)  88  111. 
by  slipping  on  bolt-head  projecting  from  App.  395  (similar  ruling), 
footboard  of  engine  which  he  was  at-  6  The  following  cases  fall  under  this- 
tempting  to  board)  ;  Helbig  v.  Slough-  category;  Morris  v.  Gleason  (1879)  4 
ter  (1900)  95  111.  App.  623  (finding  111.  App.  395;  OAiwpo,  iJ.  7.  cf  P.  i?.  Co. 
that  servant  knew  of  unsafety  held  in-  v.  Clark  (1882)  11  111.  App.  104  (plat- 
consistent  with  general  verdict  for  form  near  track)  ;  Chicago  &  T.  R.  Co.- 
plaintiff);  FYaser  v.  Schroeder  (1896)  v.  Siimnons  (1882)  11  111.  App.  147, 
163  111.  459,  45  N.  E.  288;  East  St.  affirmed  in  (1884)  110  111.  340  (danger 
Louis  Packing  &  Provision  Co.  v.  Mc-  that  the  upper  portion  of  a  bank  may 
Elroy  (1888)  29  111.  App.  504;  Winn  fall  when  the  lower  part  is  excavatetf 
V.  Christian  County  Coal  Co.  (1910)  held  to  be  obvious)  ;  Illinois  C.  R.  Co. 
156  111.  App.  179;  Ryznar  v.  Illinois  v.  Jones  (1882)  11  111.  App.  324  (defec- 
Steel  Co.  (1910)  156  111.  App.  303;  Qor-  tive  coupling)  ;  Wahash,  St.  L.  &  P.  R, 
don  Y.  Murphy  (1910)  157  111.  App.  86.  Co.  v.   Thompson    (1884)    15   111.  App, 

It  is  error  to  charge  that  a  servant,  117  (tumbling  rod  of  pumping  appara- 
although  he  has  full  knowledge  of  a  tus  not  boxed)  ;  Chicago,  B.  &  Q.  R.  Co. 
dangerous  defect,  may  recover  if  he  uses  v.  Montgomery  (1884)  15  111.  App.  205 
ordinary  care  to  avoid  injury  from  such  ( peculiarly  hazardous  form  of  coup- 
defect;  at  all  events  where  he  has  not  ling;  Evans  v.  Ghessmond  (1890)  38 
reported  the  defect,  or  objected  to  the  111.  App.  615  (rock  in  the  roof  of  a  drift 
maintenance  of  the  dangerous  condition,  of  a  mine  in  such  a  condition  as  to  be 
or  received  a  promise  that  it  will  be  liable  to  fall  at  any  moment)  ;  Peoria, 
remedied.  Chicago,  R.  I.  d  P.  R.  Co.  D.  d  E.  R.  Go.  v.  Puclett  (1893)  52 
V.  Clark   (1882)   11  111.  App.  104.  m.  App.  223    (brakeman   injured  by  a 

i  Swift  d  Go.  V.  O'Neill  (1900)  187  hole  in  the  track)  ;  Illinois  C.  R.  Co.  v. 
111.  337,  58  N.  E.  416,  affirming  (1900)  f^yyisher  (1893)  53  111.  App.  411  (fire- 
88  111.  App.  162  (insufficient  light  in  a  man  injured  by  a  collision  due  to  the 
place  where  heavy  trucks  were  being  want  of  a  lamp  on  a  rotary  switch)  ; 
pushed  to  and  fro);  Bowe  v.  Medaris  Legnard  v.  Lage  (1894)  57  111  App 
(1898)  82  111.  App.  515  (lever  which  223  (plaintiff  injured  by  the  fall  of  a 
controlled  power  by  which  paper  cutter  bank  of  earth,  the  condition  of  which 
was  operated  was  worn,  and  the  knife  was  visible)  ;  Wehster  Mfg.  Co.  v. 
fell  without  warning)  ;  Chicago  d  O.  T.  Schmidt  (1897)  77  111.  App.  49  (incom- 
es. Co.  V.  Kinnare    (1898)    76  111.  App.  petent  coservant). 
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defect  is  put  upon  the  ground  that  his  doing  so  is  a  fact  which,  of  it- 
self, shows  that  there  was  no  negligence  on  the  master's  part.  The 
consequences  of  this  doctrine  are,  it  will  be  noticed,  similar  to  those 
which  are  entailed  by  the  one  already  developed  in  an  earlier  part 
of  this  treatise  (chapter  xl.,  ante),  with  reference  more  especially 
to  the  doctrine  of  an  assumption  of  risks.*  But  the  more  common 
theory  is  that,  whatever  may  be  the  period  of  service  to  which  the 
servant's  contract  binds  him,  the  master's  failure  to  perform  his  obli- 
gations entitles  the  servant  to  abandon  his  employment  if  he  see  fit ; 
and  that,  inasmuch  as  he  has  this  right,  his  conduct  in  remaining  at 
work  after  he  acquires  knowledge  of  an  abnormal  hazard  must 
amount,  in  the  absence  of  some  special  countervailing  circumstance, 
to  that  species  of  negligence  which  consists  in  the  deliberate  exposure 
of  oneself  to  unnecessary  perils.*  The  servant's  freedom  of  action 
is,  of  course,  an  especially  decisive  consideration,  where  his  employ- 
ment is  for  no  definite  period  of  time.^  The  situation  which  thus 
supervenes  upon  the  servant's  failing  to  exercise  his  option  to  leave 
the  employment  is  that  the  master,  in  permitting  his  machinery  to 


1  "If  the  servant,  acting  as  a  prudent 
man  would  ordinarily  act,  would  under- 
take to  do  the  work  with  knowledge  of 
the  defect,  this  very  test  relieves  the 
master  from  liability,  for  the  obliga- 
tions and  duties  of  master  and  servant 
are  correlative;  each  is  held  to  that  de- 
gree of  care  in  reference  to  all  matters 
afiFecting  the  safety  of  the  servant  while 
in  the  master's  employment  which  men 
of  ordinary  prudence  would  or  ought 
to  exercise  under  the  same  circumstan- 
ces. If  the  servant,  with  a  knowledge 
of  the  defect,  as  a  prudent  man  may 
undertake  the  work,  can  it  be  said  that 
the  master  has  not  exercised  that  de- 
gree of  care  required  of  him?"  Texas 
d  P.  R.  Co.  V.  Bradford  (1886)  66  Tex. 
732,  59  Am.  Rep.  739,  2  S.  W.  595. 

2  See  the  language  used  in  Laning  v. 
New  York  G.  R.  Co.  (1872)  49  N.  Y. 
521,  10  Am.  Rep.  417 ;  Leary  v.  Boston 
&  A.  R.  Co.  (1885)  139  Mass.  580,  52 
Am.  Rep.  733,  2  N.  E.  115 ;  Wheeler  v. 
Berry  (1893)  95  Mich.  250,  54  N.  W. 
876;  Reese  v.  Clark  (1892)  146  Pa. 
465,  23  Atl.  246 ;  Marean  v.  New  York, 
8.  &  W.  R.  Co.  (1895)  167  Pa.  220,  31 
Atl.  562;  Crutchfield  v.  Richmond  d  D. 
R.  Co.   (1877)   76  N.  C.  320. 

This  consideration  seems  to  have  been 
forgotten  by  Messrs.  Shearman  and  Red- 
field  when,  in  their  treatise  on  Negli- 


gence (ed.  1888)  §  215,  they  undertook 
to  sustain  the  doctrine  discussed  in  § 
298a,  supra,  by  vouching  in  aid  a  sup- 
posed general  principle  that  "a  party 
to  any  other  contract  having  mutual 
obligations  is  allowed  to  perform  fully 
his  part,  notwithstanding  the  failure  of 
the  other  party  to  fulfil  a  condition 
precedent,  without  necessarily  waiving 
his  right  to  insist  upon  performance  of 
such  condition  at  a  later  period."  ( This 
passage  was  cited  with  approval  in 
Thorpe  v.  Missouri  P.  R.  Co.  ( 1886 )  89 
Mo.  650,  58  Am.  Rep.  120,  2  S.  W.  3, 
but  has  been  excised  in  the  last  edition 
of  the  treatise.)  The  true  rule,  as  it 
happens,  is  precisely  the  reverse  of  that 
here  stated  (see  Bishop,  Contracts,  § 
839,  and  a  note  by  the  present  writer 
in  Dkivis  v.  Branson,  33  Am.  St.  Rep. 
pp.  791  et  seg).  But  in  any  event, 
the  negligence  of  the  servant  must  nec- 
essarily be  the  proximate  cause  of  any 
injury  which  he  receives  after  the  mas- 
ter's breach  of  the  contract  gives  him 
the  right  to  consult  his  personal  safe- 
ty, and  thus,  on  general  principles,  con- 
stitutes a  bar  to  his  action. 

8  Indianapolis,  B.  d  W.  R.  Co.  v.  Flan- 
igan  (1875)  77  111.  365  (brakeman  em- 
ployed by  the  trip).  Compare  §§  1200,, 
1201  ante,  and  §  1215,  post. 
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be  more  than  ordinarily  dangerous,  is  guilty  of  negligence,  while  the 
servant,  by  remaining  with  full  knowledge  of  the  resulting  risks, 
contributes  to  his  own  injury.*  The  causal  connection  between  the 
employer's  negligence  and  the  injury  is  said  to  be  broken  at  the 
time  the  danger  becomes  so  plain  that  a  person  of  ordinary  care  would 
not  incur  the  risk  of  continuing  to  work  at  the  place  of  danger." 


*8woboda  v.  Ward  (1879)  40  Mich. 
420,  quoting  Cooley,  Torts,  pp.  551,  552. 

"While  there  is  an  implied  contract 
between  employer  and  employee  that 
the  former  shall  procure  and  keep  auit- 
.able  tools,  implements,  means,  etc.,  with 
which  to  perform  the  labors  required  of 
the  latter,  and  also  that  the  latter  shall 
be  advised  by  the  former  of  all  the  dan- 
gers incident  to  the  service,  of  which 
the  latter  is  not  cognizant,  yet  the  fail- 
use  of  the  employer  in  this  regard  fur- 
nishes no  excuse  for  the  conduct  of  an 
employee  who  voluntarily  incurs  a 
known  danger.  He  must  himself  use 
due  care  and  caution  to  avoid  injury. 
If  he  has  full  knowledge  of  all  the  per- 
ils of  a  particular  service,  he  may  de- 
cline to  engage  in  it,  or  require  that  it 
shall  first  be  made  safe;  but  if  he  does 
thus  enter  it,  he  assumes  the  risk,  and 
must  bear  the  consequences."  Pennsyl- 
vania Co.  V.  Lynch  (1878)  90  111.  333. 
(Note  the  confusion  here  between  the 
conceptions  of  an  assumption  of  risks 
and  a  want  of  due  care;  see  §  1223, 
■post.) 

"It  is  for  the  plaintiff  to  show,  not 
merely  that  the  place  was  unsafe,  and 
that  he  was  injured  thereby,  but  that  he 
himself  was  in  the  exercise  of  due  care. 
His  evidence  fails  to  show  this,  if  it  ap- 
pears that,  knowing  and  appreciating 
the  danger  arising  therefrom,  he  vol- 
untarily exposes  himself  thereto.  Busi- 
ness is  sometimes  carried  on  in  build- 
ings or  places  obviously  unsafe,  and  if, 
with  a  knowledge  that  a  business  is 
thus  conducted,  the  workman  engages 
in  it,  he  takes  the  risks  which  he  must 
know  are  incident  thereto.  Taylor  v. 
Carew  Mfg.  Go.  (1885)  140  Mass.  150,  3 
N.  E.  21. 

Is  a  man  without  fault  who  uses 
a  dangerous  and  insufficient  tool  know- 
ing it  to  be  so?  Can  a  man  claim  that 
he  has  been  damaged  by  the  fault  of 
other  employees  who  have  furnished  an 
insufficient  tool,  when  he  has  for  months 
used  that  tool  and  knows  that  it  is  un- 
^aafe,  and  still  runs  the  risk?     An  em- 


ployee is  not  without  fault, — that  is,  he 
is  a  contributor  to  his  own  htirt, — if, 
however  negligent  others  may  be,  know- 
ing that  negligence,  seeing  the  danger, 
he  still  chooses  to  expose  himself  to  the 
danger.  Western  £  A.  R.  Co.  v.  Bishop 
(1873)  50  Ga.  465. 

"The  fact  that  the  danger  is  known, 
or  might  be  known  by  the  exercise  of 
the  natural  faculties,  will  preclude  a 
recovery  where  it  is  immediate  and  of 
such  a  character  as  to  impose  upon  one 
who  undertakes  to  pass  the  danger  a 
hazard  that  a  prudent  man  would  not 
incur.  A  man  has  no  right  to  cast 
himself  upon  a  known  danger  where  the 
act  subjects  him  to  great  peril.  If  there 
is  a  risk,  apparent  or  known,  that  will 
probably  result  in  injury,  he  must  not 
encounter  it."  Lake  Shore  &  M.  8.  B. 
Co.  V.  Pinchvn  (1887)  112  Ind.  592,  13 
N.  E.  677    (an  action  by  a  stranger). 

6  Pollich  V.  Sellers  (1890)  42  La.  Ann. 
623,  7  So.  786. 

"As  to  whether  the  employee  was  neg- 
ligent, his  actions  should  be  judged  by 
the  facts  as  they  existed,  within  his 
knowledge,  or  within  what  he  ought  to 
have  known,  at  the  time  he  acted  or 
failed  to  act;  and  the  previous  negli- 
gence of  the  employer,  which  was  known 
to  the  employee,  or  ought  to  have  been 
known  by  him,  will  not  excuse  him.  In 
the  case  at  bar  the  failure  to  furnish 
props  at  the  working  place  of  the  plain- 
tiff below  was  negligence  on  the  part  of 
the  defendant  below;  but  if  plaintiff 
knew  of  this  negligence,  or  ought  to 
have  known  thereof,  and  remained  in 
the  room,  knowing  the  roof  to  be  dan- 
gerous, his  injury  was  directly  caused 
by  his  own  negligence  in  remaining  in  a 
room  known  to  be  dangerous,  and  not  by 
defendant's  negligence  in  failing  to  fur- 
nish props."  Pittsburgh  &  W.  Coal  Go. 
V.  Estievenard  (1895)  53  Ohio  St.  43, 
40  N.  E.  725. 

"When  the  danger  is  not  obvious  or 
imminent,  and  both  the  employer  and 
the  employee,  with  full  knowledge  of 
the  same,  enter  into  the  contract  of  em- 
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Under  such  circumstances,  if  the  servant  were  allowed  to  recover 
after  voluntarily  encountering  the  hazard,  he  would  receive  compen- 
sation for  his  own  negligence.^ 

1213.  [300]  When  negligence  is  not  imputed,  as  a  matter  of  law, 
to  a  servant  who  knows  of  a  risk. —  The  doctrine  stated  in  §§  1209, 
1210,  ante,  is  applied  in  its  unqualified  form  only  in  cases  where  the 
evidence  does  not  present  any  of  those  special  elements  which  are 
treated  in  chapters  lv.-lviii.,  post.  It  is  also  possible  that,  in  all  the 
courts  whose  decisions  have  thus  far  been  cited,  a  servant  who  offered 
testimony  going  to  show  that  he  had  reasonable  grounds  for  supposing 
that  the  defective  conditions  of  which  he  had  obtained  knowledge 
would  have  been  remedied  in  the  ordinary  course  of  the  master's 
business  before  the  time  when  the  injury  was  received  would  be 
allowed  to  go  to  the  jury,  even  though  he  might  not  have  received  an 
explicit  promise  that  the  conditions  would  be  remedied,  or  an  ex- 
plicit assurance  that  they  had  been  remedied.^  In  this  point  of 
view,  the  continuance  of  work  may  be  regarded  as  peculiarly  justi- 
fiable, where  the  abnormal  conditions  were  the  result  of  a  breach  of  a 


ployment,  or  continue  the  same,  neither 
party  is  guilty  of  culpable  negligence  as 
-toward  the  other;  while  if  the  danger 
is  obvious  and  imminent,  and  it  is  en- 
toountered  by  the  servant,  then  both 
parties  are  equally  guilty  of  culpable 
negligence — that  of  the  employee  being 
culpable  contributory  negligence.  In  all 
cases  the  continuance  on  the  part  of  the 
servant  in  the  master's  employment, 
with  full  knowledge  of  the  danger,  is 
either  negligence  or  it  is  not  negligence. 
If  it  is  negligence,  and  injury  results, 
then  no  recovery  can  be  had,  because  of 
the  culpable  contributory  negligence  of 
the  servant;  but  if  it  is  not  negligence 
on  the  part  of  the  servant,  then  neither 
can  it  be  negligence  on  the  part  of  the 
master.  What  the  servant  may  lawful- 
ly do  without  negligence,  the  master 
may  lawfully  hire  him  to  do  without 
negligence.  The  master  cannot  be  bound 
to  take  greater  care  of  the  servant  than 
the  servant  is  of  himself.  If  the  danger 
is  such  that  an  ordinarily  prudont  man 
could  assume  it  vrithout  being  guilty  of 
negligence,  then  the  same  facts  and  the 
same  reasoning  which  would  show  this 
would  also  show  that  there  could  not  be 
any  culpable  negligence  or  any  breach 
of  duty  on  the  part  of  another  person 
for  hiring  him  to  assume  it.  There  can- 
not be  negligence  on  the  part  of  the 
M.  &  S.  Vol.  in.— 206. 


one,  and  not  on  the  part  of  the  other, 
where  both  are  capable  of  understanding 
the  danger,  and  both  are  fully  informed 
as  to  all  the  facts."  Rush  v.  Missouri, 
P.  B.  Co.  (1887)  36  Kan.  129,  12  Pac. 
582. 

6  Illinois  River  Paper  Co.  v.  Albert 
(1893)    49   111.   App.   363. 

1  This  seems  to  be  the  effect  of  the 
following  cases :  Galveston,  E.  d  H. 
R.  Go.  V.  Bohan  (1898)  —  Tex.  Civ. 
App.  — ,  47  S.  W.  1050,  denying  rehear- 
ing in  47  S.  W.  1052  (yard  master  not 
necessarily  negligent  in  continuing  to 
ride  upon  the  footboards  of  switching 
engine  because  he  knows  that  rocks  fre- 
quently fall  upon  the  tracks)  ;  Terrell 
Compress  Co.  v.  Arrington  (1898)  — 
Tex.  Civ.  App.  — ,  48  S.  W.  59  (recov- 
ery allowed  where  servant  knew  that  a 
fellow  servant  had  undertaken  to  rem- 
edy the  defective  conditions). 

Where  a  miner  has  complained  to  his 
superior  about  the  unsafe  condition  of 
the  roof  of  a  tunnel,  and,  after  it  has 
been  partially  secured,  goes  on  working 
with  the  expectation  that  it  will  be  more 
effectually  secured  in  due  time,  he  is 
not  necessarily  debarred  from  recovery, 
though  he  does  not  think  it  sufficiently 
propped.  M'Monagle  v.  Baird  (1881)  9 
Sc.  Sess.  Cas.  4th  series,  364. 
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duty  imposed  upon  the  master  by  statute.  It  has  been  explicitly^ 
held  that,  under  such  circumstances,  the  servant  is  entitled  to  pre- 
sume that  the  master  will  proceed  to  perform  his  duty  without  any- 
unnecessary  delay.^  Compare  chapter  lxiii.,  subd.  b,  post.  But  in 
any  event  it  seems  clear  that  the  element  of  expectation  will  carry  a 
differentiating  significance  for  a  certain  limited  period  only.  Com- 
pare §  1215,  note  6,  post.  There  is  also  a  considerable  body  of  au- 
thority for  the  view  that  even  where  none  of  these  distinctly  differen- 
tiating factors  are  introduced,  a  court  is  not  necessarily  warranted  in 
inferring  negligence,  as  a  matter  of  law,  from  the  mere  fact  that  the 
servant  remained  in  the  employment  with  an  appreciation  of  a  risk 
resulting  from  the  master's  breach  of  duty.'   This  doctrine  embodies 


2  Quackenbuih  v.  Wisconsin  &  M.  R. 
Co.  (1885)  62  Wis.  411,  22  N.  W.  519. 
The  court  there  assimilates  the  position 
of  a  railway  company  which  is  derelict 
as  regards  its  duty  to  build  a  fence  to 
that  of  an  employer  who  has  promised 
to  remedy  defective  conditions.  See 
chapter  lv.,  post. 

8  "The  mere  fact  that  the  servant 
knew  the  work  was  manifestly  danger- 
ous of  itself  does  not  constitute  contrib- 
utory negligence."  Weblin  v.  Ballard 
(1886)  L.  R.  17  Q.  B.  Div.  122,  per 
Smith,  J.  See  also  Sledge  v.  Gayoso 
Botel  Co.  (1890)  43  Fed.  463  (com- 
plaint showing  knowledge  of  danger, 
not  demurrable)  ;  Chicago  G.  W.  B.  Go. 
V.  Price  (1899)  38  C.  C.  A.  239,  97 
Fed.  423  (servant  held  entitled  to  re- 
cover unless  the  dangers  were  so  ob- 
vious and  threatening  that  a  prudent 
man  could  have  avoided  them)  ;  River- 
ton  Coal  Co.  V.  Shepherd  (1904)  207 
111.  395,  69  N.  E.  921  (similar  lan- 
guage). 

"Where  a  person  suing  for  personal 
injuries  knows  the  condition  of  the  ap- 
pliance by  which  he  is  injured,  and 
which  he  has  used  prior  to  the  time  of 
his  injury,  it  is  a  question  of  fact  for 
the  jury  to  determine  whether  the  dan- 
ger from  the  use  of  the  appliance  was 
so  imminent  and  apparent  that  no  man 
of  ordinary  prudence,  having  knowledge 
of  it,  would  incur  it."  Eartrich  v. 
Hawes  (1902)  103  111.  App.  433,  af- 
firmed in  (1903)  202  111.  334,  67  N.  E. 
13. 

In  an  action  by  an  employee  on  a 
scow  to  recover  damages  because  of  an 
injury  due  to  the  negligent  act  of  the 
drunken   captain,   it  is   a  question   for 


the  jury  under  the  circumstances  of  the 
case  whether  the  plaintift  was  guilty 
of  omissions  which  prevented  his  recov- 
ery, where  he  had  seen  the  captain 
drunk  on  three  occasions  during  his  em- 
ployment of  eight  days,  and  neither 
made  complaint  nor  left  the  employ- 
ment. Tonnesen  v.  Ross  ( 1890 )  58  Hun, 
415,  12  N.  Y.  Supp.  150;  Thompson  v. 
Ross  (1890)  35  N.  Y.  S.  R.  273,  12  N. 
Y.  Supp.  151  (same  facts). 

Where  plaintiff  went  to  work  upon  a 
defective  street  car,  not  knowing  at  the 
time  that  it  was  defective,  but  soon 
after  discovered  the  defect,  and  that  its 
use  was  surrounded  by  some  danger, 
and  thereupon  continued  work  for  an 
hour  or  more,  until  he  was  injured,  the 
question  of  whether  he  was  guilty  of 
contributory  negligence  in  continuing  to 
use  the  same  was  for  the  jury.  Murdoch 
V.  Oakland,  8.  L.  d  H.  Electric  R.  Co.^ 
(1900)   128  Cal.  22,  60  Pac.  469. 

In  Hall  V.  West  &  S.  Mill.  Go.  (1905) 
39  Wash.  447,  81  Pac.  915,  4  Ann.  Cas. 
587,  the  court  said  that  it  would' 
hardly  do  to  say  that  an  employee  is 
guilty  of  contributory  negligence  for 
merely  working  in  a  dangerous  place 
when  he  does  not  assume  the  risk  of 
injury  for  working  therein;  to  convict 
an  employee  of  contributory  negligence 
under  those  circumstances  when  he  does 
not  assume  the  risk,  it  must  be  shown 
that  he  did  not  use  care  reasonably 
commensurate  with  the  risk  to  avoid' 
injurious  consequences, — in  other  words, 
that  it  was  some  negligent  act  of  his 
own  that  caused  his  injuiy,  and  not 
alone  the  dangers  of  the  situation. 

The  mere  continuance  of  an  employee- 
in   the    service  with   knowledge  of   de- 
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the  conception  that,  as  it  is  expressed  in  some  cases,  the  fact  that  an 
injured  servant  voluntarily  took  some  risk  is  held  not  to  be  conclusive 

fecta   and   dangers   cannot,    as   between  determining  whether  under  all  the  cir- 

him  and  the  employer,  be  accounted  an  cumstances  the  plaintiff  was  guilty  of 

act  of  negligence.     Osborne  v.  Alubaina  contributory   negligence.      The   case   of 

Steel  d  Wire  Co.   (1903)    135  Ala.  571,  Clarke  v.  Holmes    (1862)    7   Hurlst.   & 

33   So.  687.  N.   937,   31  L.   J.   Exch.   N.    S.    35e,    8 

Where   a  person  is  employed  in   the  Jur.  N.  S.  992,  10  Week.  Rep.  405,  has 

presence  of  a  known  danger,  to  consti-  been  often  observed  upon,   but   it   has 

tute  contributory  negligence  it  must  be  never  been  overruled,   and  it  seems   to 

shown  that  he  voluntarily  and  unneces-  me  to  be   this   case.     It  is  binding  on 

sarily   exposed   himself   to  the   danger,  us,  and,  moreover,  it  is,  in  my  opinion. 

Potts  V.  Shreveport  Belt  M.  Co.   (1903)  rightly  decided,  and  in  each  of  the  judg- 

110  La.  1,  98  Am.  St.  Rep.  452,  34  So.  ments  I  find  it  laid  down,  that  knowl- 

103.  edge  is  only  a,  fact  in  the  case,  to  be 

"When  an  employee,  lawfully  in  the  taken  into  consideration  by  the  jury 
vicinity  of  dangerous  and  unguarded  with  all  the  other  facts  and  circum- 
machinery,  slips,  or,  losing  his  balance,  stances  in  determining  the  question 
falls  into  or  against  the  machine,  and  whether  the  plaintiff  has  himself  helped 
is  injured,  the  fact  that  he  knew  the  to  bring  about  the  accident  in  respect 
conditions  does  not  of  itself  establish,  of  which  he  seeks  to  charge  the  defend- 
as  a  matter  of  law,  that  he  assumed  the  ant."  Thomas  v.  Quartermaine  (1883) 
risk  or  was  guilty  of  contributory  neg-  L.  R.  18  Q.  B.  Div.  685,  689,  56  L.  J. 
ligence."  Snyder  v.  Waldorf  Sox  Board  Q.  B.  N.  S.  340,  57  L.  T.  N.  S.  537,  35 
Co.  (1910)  110  Minn.  40,  124  N.  W.  Week.  Rep.  555,  51  J.  P.  516.  Language 
450    (headnote  by  the  court).  of  the  same  purport  is  also  found   in 

In  a  leading  English  case  Lord  Esher  tlie  opinions  of  Bowen  and  Fry,  L.  JJ. 

used  the  following  language:      "I  can-  I"    Northern    P.    R.    Go.    v.    Mares 

not  see,  therefore,  that  the  knowledge  of  (1887)    123  U.   S.  710,  31  L.  ed.  296, 

the  plaintiff  absolves  the  defendant  from  8  Sup.  Ct.  Rep.  321,  the  court  approved 

any  duty.     It  is  put  in  argument  that  the  refusal  of  an  instruction  to  the  ef- 

the  duty  of  the  master  is  either  to  take  feet  that  the  duty  of  the  plaintiff  is  not 

reasonable  care  that  there  shall  be  no  to  ^  determined  by  the  single  fact  of 

defect   or   to   tell   the   servant  that   he  his  knowledge  of  the  danger  he  incurred 

does    not   mean   to    do    so.      To   me    it  V   continuing   to   serve   with    a    coem- 

seems  an  unnatural  doctrine  that  merely  ployee  known  by  him  to  be  an  unfit  and 

telling  the  servant  of  the  defect  should  incompetent   person,    and   said   that    it 

absolve  the  master  from  liability,  and  was  enough  for  the  court  to  say,  as  it 

unless    there    is    some    authority    that  did,  that  a  failure  on  the  part  of  the 

binds  me  to  accept  it,  I  cannot  do  so.  servant  to  refuse  to  work,   in  view  of 

Is  it  true  to  say  that  the  mere  knowl-  that  knowledge  on  his  part,  might  be 

edge    of   the    servant   that   the   master  negligence,— that   it  was   for  the   jury 

is  not  going  to  take  care  that  there  is  to  say  from  all  the  attending  cireum- 

no  defect  or  danger  makes  the  continu-  stances    whether    his    failure   to    do    so 

ance  of  the  servant  at  the  work  evidence  was  in  fact  contributory  negligence, 

of  negligence  on  his  part?     Are  there  See  also  the  Missouri  cases  cited  m 

not  innumerable  instances  which  nega-  §  1214. 

tive  this, — as,  for  instance,  if  the  serv-  In  North  Carolina  it  has  been  held, 
ant,  in  spite  of  the  danger,  does  any  act  on  the  ground  that  the  weight  of  plain- 
tending  to  save  life  or  to  the  protection  tiff's  evidence  is  always  for  the  jury, 
of  his  master's  property?  I  protest  that  the  question  of  his  contributory 
against  its  being  said  that  a  jury  are  negligence  cannot  be  considered  on  a 
bound  to  find  that  there  is  negligence  motion  for  a  nonsuit.  Bolden  v.  South- 
in  such  case  on  the  part  of  the  man  ern  R.  Co.  (1898)  123  N.  C.  614,  31  S. 
who  runs  a  risk.  The  knowledge  of  the  E.  851.  But  it  is  not  apparent  why  the 
plaintiff  of  the  want  of  care  of  the  de-  trial  should  proceed  m  this  instance 
fendant  is  not  conclusive  against  the  any  more  than  in  others,  if  the  plain- 
former,  although  it  is  a  material  fact  tiff's  own  testimony  shows  that  the  ac- 
for    the    consideration   of   the    jury   in  tion   cannot  be  maintained.     It   is   in- 
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evidence,  under  all  circumstances,  that  he  was  not  using  due  care.* 
The  result  of  this  theory  obviously  is  that,  whenever  the  danger  is 
not  of  an  obviously  imminent  and  glaring  character,  the  question 
whether  the  servant  is  debarred  from  recovering  on  the  ground  of 
contributory  negligence  depends  on  the  use  which  he  made  of  his 
knowledge  of  the  danger.^  The  implication  manifestly  is  that,  if  the 
danger  is  one  of  the  character  thus  indicated,  the  court  may  declare 
the  action  to  be,  as  a  matter  of  law,  not  maintainable. 

In  the  opinion  of  the  present  writer  this  theory  of  the  respective 
provinces  of  the  court  and  the  jury  is  not  only  fairer  and  more  equi- 
table, but  also  more  correct  in  a  purely  juristic  sense,  than  the  alter- 
native one  which  has  been  explained  in  the  preceding  sections.  The 
hypothesis  which  underlies  the  latter  theory, — viz.,  that  it  must 
necessarily  be  imprudent  to  incur  a  danger  the  existence  of  which 
implies  a  dereliction  of  duty  on  the  master's  part, — appears  to  be 
quite  arbitrary,  as  well  as  inconsistent  with  the  fundamental  concep- 
tion upon  which  the  defense  of  contributory  negligence  ultimately 
rests.  The  character  and  magnitude  of  a  danger  being  the  essential 
point  to  be  considered  in  determining  whether  it  was  negligent  to 
encounter  it,  if  it  is  manifestly  illogical  to  adopt  a  doctrine  which  in- 
volves taking  the  position  that,  whatever  the  danger  may  have  been, 
whether  serious  or  trifling,  imminent  or  remotely  possible,  the  mere 
fact  that  it  was  traceable  to  the  master's  negligence  carries  the  case 
into  a  category  in  which  the  controlling  factor  is  a  presumption 
juris  et  de  jure  that  the  servant  was  culpable  in  remaining  in  the 
employment.  Such  a  criterion  has  never  been  applied  in  actions 
brought  by  strangers,^  and  no  valid  reason  has  ever  been  suggested 
why  it  should  be  applied  in  actions  brought  by  servants. 

■conceivable  that  the  court  can  intend  to  (1900)  94  Me.  17,  46  Atl.  804.  Coin- 
stand  sponsor  for  the  doctrine  that  the  pare  also  §  1236,  post, 
negligence  of  the  plaintiff  is  a,  question  6  Wilson  v.  Louisville  £  N.  R  Oo 
upon  which  the  verdict  of  a  jury  is  (1887)  85  Ala.  269,  4  So.  701;  Molile 
alioays  finally  decisive,  and  yet  this  rul-  tg  b.  R.  Co.  v.  Holhorn  (1888)  84  Ala. 
ing  logically  requires  an  acceptance  of  133    4  go    j^g 

this  position      In  this  regard  it  is  in-  I  ^^^^^^  is  not  guilty  of  contribu- 

consistent  with  the  case  of  Grutchfield  (.„„„     „  ,.             .            ,  ■■'               ,     , 

V.  Richmond  &  D.  R.  Oo.   (1878)   78  N.  '^"^^  negligence  m  working,  merely  be- 

C.  300,  referred  to  in   §   1210,   note   1,  '=^"^<'  he  knows  the  work  to  be  danger- 

ante.  °"^>    without   regard   to   the    degree   of 

The  mere  working  in  the  presence  of  danger   and   risk    Involved;    nor   unless 

a    known    danger,    although    sometimes  it  be  of  a  degree  which  would  ordinarily 

spoken    of   as    contributory    negligence,  deter    one    of    ordinary    prudence    from 

is  more  properly  classified  as  assump-  the   undertaking.      Southern   R.    Go.    v. 

tion    of    risk.      'Biles   v.    Seaboard   Air  Guyton    (1898)     122    Ala.    231,   25    So. 

Line  R.  Go.    (1905)    139  N.  C.  528,  52  34. 

S.  E.  129.  See  also  next  section. 

4  Frye   v.    Bath    Gas   d   Electric    Go.  ^  See,  for  example,  Dewire  v.  Bailey 
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1214.  [301]  Missouri  doctrine  as  to  the  effect  of  the  servant's 
knowledge.—  The  Missouri  decisions  upon  the  disabling  effects  of 
the  servant's  continuance  of  work  with  knowledge  of  abnormal  con- 
ditions produced  by  the  master's  breach  of  duty  are  so  extraordinari- 
ly conflicting  that  it  will  be  convenient  to  review  them  separately.  In 
a  later  section,  the  confusion,  both  of  doctrine  and  terminology,  which 
these  cases  exhibit,  will  be  noted.  At  present  we  are  concerned  mere- 
ly with  the  effect  of  the  actual  rules  administered. 

In  the  earlier  cases  the  supreme  court  dealt  with  the  defenses  of 
contributory  negligence  and  assumption  of  risks  on  precisely  the 
same  footing  as  the  courts  of  other  states;  that  is  to  say,  the  serv- 
ant's knowledge  of  the  risk  was  treated  as  an  element  which  enabled 
the  master  to  rely  upon  either  one  or  other  of  the  defenses  at  his 
option.^  In  cases  where  the  defense  put  forward  was  contributory 
negligence  the  theory  adopted  was  apparently  the  same  as  that  ex- 
plained in  the  preceding  section,  the  quality  of  the  servant's  conduct 
in  continuing  in  the  employment  being  treated  sometimes  as  a  ques- 
tion for  the  jury,  and  sometimes  as  an  inference  of  law.^  But  in 
1885, — the  very  yeai-,  it  should  be  observed,  in  which  the  second  of 
the  cases  just  referred  to  was  decided, — a  novel  doctrine  was  pro- 

(1881)     131    Mass.    169,    41    Am.    Rep.  knew  the  frog  to  be  dangerous,  owing 

219;    Anderson  v.   Scholey    (1888)    114  to  the  lowness  of  the  brake  beam. 
Ind.  553,  17  N.  E.  125;  Martin  v.  korth        A  case  in  which  the  servant  was  held 

Star  Iron  Works   (1884)   31  Minn.  407,  unable,  as  a  matter  of  law,  to  recover, 

18    N.    W.    109;     Clayards    v.    Dethick  on  the  ground  that  he  was  negligent  in 

(1848)    12  Q.  B.  439;   Shearm.  &  Redf.  continuing  to  work  with  knowledge  of  a 

Neg.  §  92,  note  8.  breach  of  duty  by  the  master,  and  with- 

1  Decisions  recognizing  the  defense  of  out  reporting  it,  is  McDermott  v.  Han- 
assumption  of  risks  are  cited  in  §  1182,  nilal  &  St.  J.  R.  Co.  (1885)  87  Mo.  285, 
note  1    ante.  where  it  was  held  that  the  action  was 

2  In ' Stoddard  v.  St.  Louis,  K.  0.  &  N.  barred  because  the  plaintiff  knew  of  the 
B.  Co.  (1877)  65  Mo.  514,  where  a  incompetency  of  the  vice  principal 
brakeman's  foot  was  caught  in  a  frog,  whose  act  caused  the  injury.  Two 
while  he  was  uncoupling  cars,  it  was  judges  dissented,  but  the  division  of 
held  to  be  for  the  jury  to  say  whether,  opinion  seems  to  have  been  merely  on 
under  the  circumstances,  he  was  justi-  the  special  ground  that  the  delinquent 
fied  in  supposing  that,  by  the  use  of  servant  was  a  vice  principal,  the  con- 
ereat  caution  and  skill,  he  could  per-  tention  on  behalf  of  the  plamtiff  being 
form  his  duties  safely, — the  evidence  that  this  circumstance  took  the  ease  out 
being  that  four  persons  were  necessary  of  the  operation  of  the  rule  which  would 
for  switching  the  cars  and  making  up  otherwise  have  been  applied,  the  effect 
the  train  •  that  the  plaintiff  and  another  of  which,  as  a  whole,  was  to  deprive  the 
man  undertook  this  in  the  absence  of  master  of  the  benefit  of  the  latter  de- 
thc  vard  master,  who  had  been  notified  fense,  in  cases  where  the  risk  was  due 
of  the  sickness  of  one  of  the  hands,  but  to  his  breach  of  duty,  and  to  make  the 
failed  to  provide  a  substitute;  that  the  servant's  right  to  recover  turn  solely 
officers  of  the  company  knew  that  the  upon  the  question  whether,  in  remaining 
eno-ineer  was  addicted  to  drunkenness;  in  the  employment,  he  had  acted  as  a 
that    the    engineer    had    been    drinking  prudent  man. 

that   morning;    and    that   the   plaintiff 
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pounded,  viz.,  that,  in  cases  in  which  a  servant  goes  on  working  with 
knowledge  of  abnormal  conditions,  the  only  defense,  if  any,  open  to 
the  employer  is  that  plaintiff  was  negligent,  under  the  circumstances, 
in  continuing  to  perform  his  duties.'     Since  tliat  time  the  doctrine 


3  Devlin  v.  Waiash,  St.  L.  &  P.  R.  Co. 
(1885)  87  Mo.  545.  In  this  case  it  was 
remarked  by  Black,  J.,  that  the  quali- 
fication of  the  principles  previously  ad- 
ministered was  "in  accord  with  common 
fairness  and  the  daily  conduct  of  master 
and  servants." 

In  Hamilton  v.  Rich  Hill  Coal  Min. 
Co.  (1891)  108  Mo.  364,  18  S.  W.  977, 
the  same  judge  referring  to  earlier  de- 
cisions, said:  "The  question,  whether 
continuing  in  the  service  after  knowl- 
edge of  danger  arising  from  a  defective 
appliance  will  defeat  the  servant's  ac- 
tion, is  properly  a  question  of  contribu- 
tory negligence,  as  the  authorities  before 
cited  well  show,  and  is  to  be  deter- 
mined by  rules  applicable  in  such  cases." 
The  position  of  the  court,  as  he  pointed 
out,  was  that  the  doctrine  by  which  a 
servant,  who  continues  in  the  employ- 
ment after  knowledge  of  a  defect  in  the 
appliance,  thereby  waives  all  objections 
to  such  defective  instrumentality  and 
takes  upon  himself  all  the  risks,  makes 
it  the  duty  of  the  servant  to  abandon 
his  contract  of  employment,  because  of 
a  breach  of  duty  on  the  part  of  the  mas- 
ter, and  is  unjust  and  unreasonable. 

See  also,  as  to  the  reasons  of  abstract 
justice  which  underlie  the  rule,  Thorpe 
V.  Missouri  P.  R.  Go.  (1886)  89  Mo. 
650,  58  Am.  Rep.  120,  2  S.  W.  3 ;  Hughes 
V.  Pagin  (1891)  46  Mo.  App.  43. 

This  doctrine  received  the  unqualified 
approval  of  Messrs.  Shearman  and  Red- 
field  in  the  fourth  edition  of  their  well- 
known  treatise  on  Negligence.  See 
§§  1115,  1116,  ante.  Most  of  this  pas- 
sage has  been  altered  as  respects  the 
language,  or  altogether  excised,  in  the 
last  edition  of  this  treatise.  But  the 
authors  evidently  remain  of  the  same 
opinion,  as  they  lay  it  down  that  the 
true  rule  is  that  a  servant  can  recover 
for  an  injury  suffered  from  defects  due 
to  the  master's  fault  of  which  he  had 
notice,  if,  under  all  the  circumstances, 
a  servant  of  ordinary  prudence,  acting 
with  such  prudence,  would,  under  sim- 
ilar conditions,  have  continued  the  work 
under  the  same  risk,  and  not  otherwise. 
If  the  "true  rule"  is  the  one  sustained 
by   the   great   weight  of   authority  the 


present  writer  takes  leave  to  demur  very 
strongly  to  the  correctness  of  this  state- 
ment. It  may  be  asserted  with  confi- 
dence that,  outside  of  jurisdictions  in 
which  the  theory  of  the  learned  authors 
themselves  has  been  deliberately  adopt- 
ed, no  decision  has  even  been  rendered 
which  supports  their  view  that  contrib- 
utory negligence  is  the  only  defense 
available  to  the  master  under  the  cir- 
cumstances supposed,  though  it  may  be 
conceded  that  more  authority  may  bo 
found  for  the  doctrine  that  the  negli- 
gence of  the  plaintiff  is  for  the  jury, 
even  when  the  conditions  and  the  result- 
ing risks  are  both  known.  For  instance^ 
in  McMahon  v.  Port  Henry  Iron  Ore  Co. 
(1881)  24  Hun,  48,  which  is  given  a 
prominent  place  among  their  citations, 
we  find  language  to  this  effect,  but  it 
would  be  putting  a  strained  construc- 
tion on  the  words  of  the  court  to  sup- 
pose that  they  imply  that  the  defense 
of  assumption  of  risks  is  excluded  alto- 
gether where  the  risks  are  caused  by 
the  master's  breach  of  duty.  Even  if 
this  construction  could  be  regarded  as 
the  correct  one,  the  rule  thus  arrived  at 
would  now  be  of  no  authority  whatever 
in  view  of  later  decisions  of  the  New 
York  court  of  appeals.  See,  especially, 
Knisley  v.  Pratt  (1896)  148  N.  Y.  372, 
32  L.R.A.  367,  42  N.  E.  986,  a  strong 
case,  as  the  duty  violated  was  statutory, 
and  the  plaintiff  was  a  minor,  and  yet 
the  risk  was  held  to  have  been  assumed. 
Moreover,  it  is  only  necessary  to  exam- 
ine the  recent  cases  to  see  that  the  doc- 
trine of  the  assumption  of  known  risks 
is  applied  as  regularly  and  consistently 
as  it  ever  was  in  the  great  majority  of 
the  states,  and  that  judges  have,  with 
the  few  exceptions  adverted  to,  declined 
to  countenance  the  logical  and  juridical 
paradox  that  the  question  whether  a 
contract  shall  be  implied  may  depend 
upon  whether  a  prudent  person  would 
have  bound  himself  by  it.  It  is  sub- 
mitted, therefore,  that  the  statement 
criticised  is  not  the  "true  rule,"  either 
on  principle  or  authority.  For  similar 
reasons,  the  clause  which  has  been  in- 
serted in  §  209  of  the  same  treatise, 
limiting  the   cases   in  which   a   risk  is 
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has  been  repeatedly  applied  in  this  state.  In  working  it  out  the 
courts  necessarily  follow  lines  which,  up  to  a  certain  point,  are  very 
similar  to  those  which  are  traceable  to  the  decisions  in  jurisdictions 
in  which  contributory  negligence  is  treated  as  being  a  concurrent  and 
alternative  defense,  and  not  an  exclusive  one.  Thus,  mere  knowledge 
■of  a  defect  is  held  not  to  be  enough,  as  a  matter  of  law,  to  bar  the 
servant's  action.*  Under  this  doctrine,  therefore,  if  the  defects  or  in- 
sufficiency in  the  appliances — which  term  embraces  the  men  em- 


assumed  by  the  servant  to  those  in 
which  "ordinary  prudence  would  require 
him  to  refuse  to  eucouiiter  it,"  cannot 
be  conceded  to  be  anything  but  a  wholly 
unwarrantable  attempt  to  qualify  that 
doctrine  by  the  addition  of  an  irrelevant 
and  incongruous  element.  Even  in  Mis- 
souri itself  the  doctrine  of  the  learned 
authors  has  been  so  severely  shaken  by 
the  latest  decisions  that  it  may  fairly 
be  doubted  whether  the  earlier  ones  in 
which  it  was  embodied  are  any  longer 
to  be  regarded  as  good  law.  See  follow- 
ing notes. 

In  two  Missouri  cases,  decided  after 
the  publication  of  the  passage  we  have 
been  reviewing,  its  statement  of  prin- 
ciples was  expressly  approved:  Bam- 
ilton  V.  Kich  Sill  Goal  Min.  Go.  (1891) 
108  Mo.  364,  18  S.  W.  977,  per  Black, 
J.;  Thorpe  v.  Missouri  P.  B.  Go.  (1886) 
89  Mo.  650,  58  Am.  Eep.  120,  2  S.  W.  3. 

4  Mahaney  v.  8t.  Louis  d  B.  R.  Co. 
(1891)  108  Mo.  191,  18  S.  W.  895  (de- 
fective track)  ;  Sullivan  v.  Banmihal  & 
St.  J.  B.  Co.  (1891)  107  Mo.  66,  28  Am. 
St.  Rep.  388,  17  S.  W.  748  (servant 
knew  staging  to  be  defective)  ;  Bam- 
ilton  V.  Rich  Bill  Coal  Min.  Co.  (1891) 
108  Mo.  364,  18  S.  W.  977  (unblocked 
rail)  ;  Donahoe  v.  Kansas  City  (1897) 
136  Mo.  657,  38  S.  W.  571  (insufficient 
bracing  of  trench)  ;  Warner  v.  Chicago, 
R.  I.  &  P.  R.  Co.  (1895)  62  Mo.  App. 
184  (plaintiff's  recovery  not  barred  sim- 
-ply  for  the  reason  that  a  ladder  which 
Tjroke  with  him  and  caused  the  injury 
was  a  simple  contrivance)  ;  Stoddard 
V.  St.  Louis,  K.  C.  &  W.  R.  Co.  (1877) 
65  Mo.  520  (holding  that,  although  the 
evidence  tended  to  show  that  plaintiff 
had  knowledge  of  a  spring  frog,  and 
the  lowness  of  the  brake  beam  of  a 
tender,  and  that  two  hands  instead  of 
four  were  undertaking  to  make  up  the 
-train,  the  question  whether  the  action 
of  the  plaintiff  in  making  up  the  train 
while    having    this    knowledge    was    of 


such  a  reckless  character  as  to  make  it 
contributory  negligence  on  his  part  was 
for  the  jury)  ;  Eughes  v.  Fagin  (1891) 
46  Mo.  App.  44  (incompetent  fellow 
servant)  ;  Irmer  v.  St.  Louis  Brewing 
Co.  (1896)  69  Mo.  App.  17  (here  the 
servant  had  only  partial  knowledge  of 
the  conditions)";  Loe  v.  Chicago,  R.  I. 
&  P.  R.  Co.  (1894)  57  Mo.  App.  350 
( same  facts )  ;  Thorpe  v.  Missouri  P.  R. 
Go.  (1886)  89  Mo.  650,  58  Am.  Rep. 
120,  2  S.  W.  3  (inadequate  switching 
crew) . 

See  also  the  case  cited  in  note  6,  in- 
fra. 

But  the  language  used  to  describe  the 
circumstances  under  which  the  negli- 
gence of  the  servant  still  remains  a 
question  for  the  jury  indicates  that  not 
only  is  his  knowledge  of  the  danger  not 
enough  to  bar  the  action,  but  that  the 
servant  may,  without  necessarily  losing 
his  right  to  an  indemnity,  go  on  work- 
ing in  the  face  of  all  but  the  more  seri- 
ous kinds  of  peril.  To  justify  the  court 
in  determining  that  he  was,  as  a  matter 
of  law,  guilty  of  negligence,  the  instru- 
mentalil^  which  caused  the  injury  must 
have  been  so  "glaringly  defective" 
(Buhn  V.  Missouri  P.  R.  Go.  [1887]  92 
Mo.  440,  4  S.  W.  937 ;  O'Mellia  v.  Ka/n- 
sas  City,  St.  J.  &  C.  B.  R.  Co.  [1893] 
115  Mo.  205,  21  S.  W.503);  Cardwell 
V.  Chicago  C.  W.  R.  Co.  (1901)  90  Mo. 
App.  31;  Beriert  v.  Mound  City  Boot 
&  Shoe  Co.  (1901)  90  Mo.  App.  305; 
Van  Edwards  v.  Barher  Asphalt  Paving 
Co.  (1902)  92  Mo.  App.  221;  Bester  v. 
Jacoi  Bold  Packing  Go.  (1902)  95  Mo. 
App.  16,  75  S.  W.  695;  Studenroth  v. 
Eamm<md  Packing  Co.  (1904)  106  Mo. 
App.  480,  81  S.  W.  487;  Lawrence  v. 
Beidhreder  Ice  Co.  (1906)  119  Mo.  App. 
316,  93  S.  W.  897  (defective  machin- 
ery) ;  McManus  v.  Oregon  Short  Line 
R.  Co.  (1906)  118  Mo.  App.  152,  94  S. 
W.  743,  writ  of  error  dismissed  in 
(1907)  207  U.  S.  583,  52  L.  ed.  351,  28 
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ployed  to  do  the  work,  as  well  as  other  instrumentalities  employed — 
is  so  great  that,  obviously,  even  with  the  use  of  great  caution,  the 
danger  is  imminent,  then,  as  a  matter  of  law,  the  servant  who  incurs 
the  risk  is  guilty  of  contributory  negligence,  and  cannot  recover.** 

Sup.  C!t.  Rep.  260   (absence  of  blocking  tion  whether  a  prudent  man  would  as- 

not  a  glaring  and  obvious  defect).  sume  the  risk  under  the  circumstances." 

Or  so  obviously  and  immediately  dan-  Jones  v.  St.  Louis,  N.  &  P.  Packet  Co. 
gerous  that  a  man  of  common  prudence  ( 1890 )  43  Mo.  App.  398. 
would  refuse  to  use  it.  Settle  v.  St.  Or  that  the  defect  must  have  been  one 
Louis  d  S.  F.  R.  Co.  (1895)  127  Mo.  which  "threatened  immediate  injury." 
336,  48  Am.  St.  Rep.  633,  30  S.  W.  125  Stephens  v.  Hannibal  d  St.  J.  B.  Co. 
(brakeman  allowed  to  recover  for  in-  (1888)  96  Mo.  207,  9  Am.  St.  Rep.  336, 
juries  received  through  a  defective  hand-  9  S.  W.  589 ;  Swadley  v.  Missouri  P.  R. 
hold  on  a  car);  Waldhier  v.  Hamnibal  Co.  (1893)  118  Mo.  268,  40  Am.  St. 
d  St.  J.  R.  Co.  (1885)  87  Mo.  37  (brok-  Rep.  366,  24  S.  W.  140;  HuJm  v.  Mis- 
en  plate  of  frog,  not  such  a  "glaring  souri  P.  R.  Co.  (1887)  92  Mo.  440,  4  S. 
and  obvious"  defect,  as  to  operate  as  W.  937  (want  of  blocking  on  railway)  ; 
conclusive  evidence  that  the  place  of  Smith  v.  Little  Pittsburg  Coal  Co. 
work  was  necessarily  dangerous).  (1898)   76  Mo.  App.  177   (roof  of  entry 

Or  "so  far  out  of  repair  that  it  would  in  mine  fell ) . 

be  necessarily  dangerous  to  the  mind  of  Or  one  of  which  the  danger  was  "of 

a  prudent  person"  to  use  it.     Devlin  v.  such  a  manifest  or  glaring  nature  as  to 

Wabash,  St.  L.  d  P.  R.  Co.    (1885)    87  threaten  immediate   injury."     Swearin- 

Mo.    545     (defective   track    injured    en-  gen    v.    Consolidated    Troup    Min.    Co. 

gineer).  (1908)    212   Mo.   524,   111   S.   W.   545; 

Or    one    of    which    the    danger    was  Rabbins  v.  Big  Circle  Min.  Co.    (1904) 

"apparent    and    threatening."      Musich  105  Mo.  App.  78,  79  S.  W.  480. 

V.  Jacob  Dold  Packing   Co.    (1894)    58  It  is  only  when  the  defect  is  so  open. 

Mo.  App.  322  ( open  and  unguarded  tank  glaa-ing,   and  imminently   dangerous   as 

in  a  dark  room  held  to  be  of  this  char-  to  threaten  immediate  danger  that  the 

acter).  plaintiff  is  precluded  from  recovery  as 

Or  so  "patent  and   threatening  that  a     matter    of     law.       Qaraoi    v.     Hill 

a  prudent  man  would  not  have  taken  O'Mewra    Constr.    Co.    (1907)    124   Mo. 

the  chances."    Harrison  v.  Kansas  City  App.  709,  102  S.  W.  594. 

Sta/r  Co.   (1899)   81  Mo.  App.  124.  is- Blundell  v.  W.  A.  Miller  Elevator 

Or  one  which  it  was  not  reasonable  Mfg.  Co.   (1905)   189  Mo.  552,  88  S.  W. 

to    suppose   might  be   "safely   used   by  103   (ladder)  ;  Cristy  v.  Southwest  Mis- 

the  exercise  of  care  and  caution."    Ben-  souri  R.  Co.   (1908)    131  Mo.  App.  266, 

ham  V.Taylor  (1896)  66  Mo  App.  308;  110   S.   W.    694    (ladder   "old,   scarred, 

Warner  v.  Chicago,  R.  I.  d  P.  R.  Co.  and  patched"). 

(1895)   62  Mo.  App.  192;  Bullmaster  Y.  A  servant  cannot  recover  where  the 

St.    Joseph    (1897)     70    Mo.    App.    60;  "danger    was    open    and    obvious,    and 

Hurst  V.  Kansas  City,  P.  d  G.  R.  Co.  would  have  been  avoided  had  not  plain- 

(1901)    163  Mo.  309,  85  Am.   St.  Rep.  tiff  been  oblivious  to  what  was  before 

539,  63  S.W.6S5;  Smithy.  Little  Pitts-  him."     Pohlmann  v.   America/n   Ca/r   d 

burg  Coal  Co.  (1B9?,)  15  Mo.  App   177;  Foundry  Co.   (1907)   123  Mo.  App.  219, 

Houts  V.  St.  Louis  Transit  Co.    (1904)  -^nn  a    m    kaa                                  '^ 

108  Mo.  App.  686,  84  S.  W.  161  (street  u-rT  /J'    ,*:,-„          ■        v  ■      , 

car  conductor  knew  that  track  was  de-  ,     "    **'^    appliance    is    obviously    so 

fective).  dangerous    that    it    cannot    be    safely 

It  haL   also  been  laid  down   that  to  "^'"^  ^"^^  "^''^^  ''^''^  °^  caution,  or,  as 

bar  the  servants'  action,  the  "increased  "  ^^  sometimes  said,   if  the  danger  of 

danger"  must  have  been  so  "imminent  ysing  it  is  patent,  or  such  as  to  threaten 

and  threatening  as   to  require  him  to  immediate  injury,   then  the  servant  is 

abandon  the  service."     Reichla  v.  Gru-  guilty  of  contributory  negligence  if  he 

ensf elder  (1892)   52  Mo.  App.  43.  uses   it,   and  the  master  is  not  liable. 

Or  "so  glaring  and  obvious  that  there  notwithstanding    his    prior    failure    of 

could  be  no  fair  debate  about  the  ques-  duty."     Minnier  v.  Sedalia,  W.  d  S.  W. 
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But  if,  upon  this  question,  there  is  substantial  doubt,  the  question 
is  one  of  fact  for  the  jury,  and  a  nonsuit  or  demurrer  to  the  evidence 
is  not  permissible.®  The  doctrine  is  applied  without  regard  to  the 
question  whether  the  servant  had  or  had  not  received  a  promise  that 

the  defective  conditions  would  be  remedied.*     See  chapter  lv.,  post. 
The  theory  that  the  master  is  thus  confined  to  the  defense  of  con- 
tributory negligence  has  not  obtained  much  foothold  outside  of  Mis- 
souri.''    In  some  states  it  has  been  explicitly  rejected.'     It  is,  of 

B.   Co.    (1902)    167   Mo.   99,   66   S.   W.  The  fact  that  the  plaintiflf  safely  per- 

1072.  formed  the  work  in  which  he  was  en- 

^  Thorpes.  Missouri  P.  R.  Co.  (1886)  gaged  when  injured,  for  several  days 
89  Mo.  650,  58  Am.  Rep.  120,  2  S.  W.  after  the  force  of  servants  had  been  re- 
s' duced,  is  one  of  the  circumstances  which 

In  the  following  cases,  also,  in  which  may   be    considered   as   bearing   on   the 

the  culpability  of  the  plaintiff  was  held  question  of  the  plaintiff's  contributory 

to  be  a  question  for  the  jury,  this  as-  negligence.      Thorpe  v.   Missouri  P.   R.- 

pect  of  the  situation  was  emphasized:  Co.    (1886)    89   Mo.   650,   58   Am.   Rep. 

Soeder  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  120,  2  S.  W.  3. 

(1890)    100  Mo.  673,   18  Am.   St.  Rep.  ^Pauck  v.  St.  Louis  Dressed  Beef  & 

724,  13  S.  W.  714  (brakeman  knew  that  Provision  Co.    (1901)    159  Mo,   467,   61 

track  was  rendered  unsafe  by  a  defective  S.  W.  806   (defective  switch  in  packing 

rail)  ;  Eamilton  v.  Rich  Hill  Coal  Min.  establishment). 

Co.   (1891)    108  Mo.  364,  18  S.  W.  977  T  The  passage  from  Messrs.  Shearman 

(want     of     blocking     between     switch  &  Redfield's  treatise  which  was  referred 

rails)  ;    McMuUen  v.  Missouri,  K.  &  T.  to  in  note  3,  supra,  has  been  cited  with 

R.  Co.   (1895)   60  Mo.  App.  231   (inade-  approval  in  Martin  v.  California  C.  R. 

qnate   number    of    servants)  ;    Hamman  Co.    (1892)    94   Cal.   326,   29   Pac.   645, 

V.  Central  Coal  <&  Coke  Co.   (1900)   156  and  Colorado  C.  R.  Co.  v.  Ogdcn  (1877) 

Mo.   232,    56    S.    W.    1091    (miner   con-  3  Colo.  499.    But  in  California,  at  least, 

tinned   to  work   in   an  entry  after   the  this  doctrine  is  no  longer  accepted,  even 

owner  of  the  mine  had  failed  to  com-  in  cases  where  the  defense  of  contribu- 

ply  with  his  request  for  props)  ;  Adams  tory    negligence    is    raised.      See    Lim- 

v.  Kansas  &  T.  Coal  Co.   (1900)   85  Mo.  lerg  v.    Olenivood  Lumler   Co.    (1900) 

App.  486   (s\mi\a,rt3.cts);  Booth  v.Kam^  127    Cal.    598,    49    L.R.A.    33,    60    Pac. 

sas  City  &  I.  Air  Line   (1898)    76  Mo.  176.    And  in  both  these  states  that  de- 

App.  516    ( sectionman's  eye  put  out  by  fense  is,  at  most,  an  alternative  to  as- 

a  sliver  of  iron  which  flew  off  of  a  bat-  sumption  of  risks.     See  §  1182,  note  1, 

tered  clawbar)  ;   Devore  v.  ;8*.  Louis  &  ante. 

S.  F.  R.  Co.  (1900)  86  Mo.  App.  429  The  Missouri  decisions  are  followed 
(improper  arrangement  of  boxes  on  a  in  Dwyer  v.  St.  Louis  &  S.  F.  R.  Co. 
push  car)  ;  J^ash  v.  Bowling  (1902)  93  (1892)  52  Fed.  87;  Sioux  City  &  P.  R. 
Mo.  App.  156  (defective  maul  handle).  Co.  v.  Fmlayson  (1884)  16  Neb.  578, 
An  employee  is  not,  as  a  matter  of  49  Am.  Rep.  724,  20  N.  W.  860;  Lee  v., 
law,  guilty  of  contributory  negligence  in  Smart  (1895)  45  Neb.  318,  63  N.  W. 
continuing  to  excavate  an  embankment  940;  The  Serapis  (1891)  49  Fed.  393. 
at  its  base  after  seeing  the  bulged  con-  The  last-mentioned  decision  was  re- 
dition  of  the  bank  overhead,  with  knowl-  versed  in  (1892)  2  C.  C.  A.  102, 
edge  that  earth  had  frequently  fallen  8  U.  S.  App.  49,  51  Fed.  91.  The 
from  the  embankment  at  other  points.  Federal  courts  certainly  recognize  the 
where  the  bank  had  been  in  such  condi-  defense  of  assumption  of  risks.  See 
tion  for  three  or  four  hours  and  he  re-  §  1182,  note  1,  ante.  Nor  have  they 
lied  upon  the  foreman  to  remove  the  gone  to  the  same  extent  as  the  Mis- 
overhanging  portion  as  fast  as  safety  souri  courts  in  upholding  the  right  of 
required.  Bradley  v.  Chicago,  M.  d  St.  the  servant  to  go  on  working  without 
P.  R.  Go.  (1897)  138  Mo.  293,  39  S.  W.  being  chargeable,  as  a  matter  of  law,. 
763.  with  a  want  of  care. 
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■course,  inconsistent  with  all  those  very  numerous  decisions  (see  chap- 
ter Liv.,  ante)  which  apply  the  doctrine  that  a  servant's  assumption 
of  an  extraordinary  risk  may  be  inferred,  as  a  matter  of  law,  if  the 
evidence  shows  that  the  risk  was,  or  ought  to  have  been,  known  to 
him» 

Even  in  Missouri  itself  the  ordinary  doctrine  of  assumption  of 
risks  has  never  been  entirely  discarded  for  any  great  length  of  time, 
and  at  times  the  courts  have  shown  some  tendency  to  fall  into  line 
with  those  of  other  jurisdictions.'* 

[But  the  later  Missouri  decisions  leave  no  doubt  that  the  so- 


In  Kane  v.  Northern  C.  R.  Oo.  ( 1888 ) 
128  U.  S.  91,  32  L.  ed.  339,  9  Sup,  Ct. 
Rep.  16,  it  was  remarked  that  negligence 
was  predicable  of  the  exposure  of  one- 
self to  dangers  "so  obvious  and  threat- 
ening that  a  prudent  man  would  have 
avoided  them."  But  these  words  can 
hardly  be  intended  to  cwrrj  that  re- 
strictive significance  which  they  bear 
in  the  Missouri  eases,  as  they  should  be 
construed  with  special  reference  to  the 
facts, — the  point  being  (see  §  1216,  note 
9,  post)  whether  the  plaintiff  was 
bound  to  abandon  his  duties  immediate- 
ly upon  the  discovery  of  the  defect. 

The  doctrine  of  the  Supreme  Court 
of  the  United  States  is,  as  is  shown  by 
the  decision  in  Sough  v.  Texas  &  P.  R. 
Co.  (1879)  100  U.  S.  224,  25  L.  ed.  617, 
that,  under  ordinary  circumstances,  the 
action  is  barred  by  knowledge  of  any 
dangerous  defect.  See  also  cases  cited 
in  §  1209,  note  4,  and  §  1210,  note  1, 
ante. 

8  In  East  Tennessee,  V.  &  G.  R.  Go. 
V.  Du field  (1883)  12  Lea,  68,  47  Am. 
Rep.  319,  the  court  remarked  that  this 
modification  of  the  general  rule  was 
difficult  to  maintain  on  principle,  as  it 
virtually  changed  the  rule  as  to  the 
free  agency  of  the  servant,  and  required 
that  the  master  should  be  more  careful 
of  the  servant  than  the  servant  is  of 
himself. 

9  It  should  be  remarked  that  the  deci- 
sions in  other  states,  which  the  courts 
of  Missouri  have  cited  in  support  of  this 
doctrine, — for  example,  Perigo  v.  Chi- 
cago, R.  I.  d  P.  R.  Co.  (1880)  55  Iowa, 
326,  7  N.  W.  627;  Bawley  v.  Northern 
C.  R.  Co.  (1880)  82  N.  Y.  370;  Pat- 
terson V.  Pittslurg  £  C.  R.  Go.  (1874) 
76  Pa.  389,  18  Am.  Rep.  412;  Snow  v. 
Eoiisatonic  R.  Go.   (1864)   8  Allen,  441, 

:S5  Am.  Dec.  720, — are  not  fairly  avail- 


able as  precedents  at  least  to  the  extent 
asserted.  The  mere  fact  that  they  ema- 
nate from  jurisdictions  in  which  the  de- 
fenses both  of  assumption  of  risks  and 
of  contributory  negligence  aire  recog- 
nized as  being  appropriate  to  cases 
where  the  effect  of  the  servant's  continu- 
ance of  work  with  knowledge  of  an  un- 
usual risk  is  in  controversy,  proves  that 
they  are  not  authorities  for  the  princi- 
ple that  evidence  of  such  knowledge 
raises  a  question  of  contributory  negli- 
gence exclusively. 

10  Passing  over,  as  immaterial  in  the 
present  discussion,  the  decisions  of  a 
date  earlier  than  that  at  which  the 
"glaring  danger"  doctrine  first  made  its 
appearance,  we  find  an  explicit  recogni- 
tion of  the  doctrine  of  assumptiem  of 
risks,  in  Alcorn  v.  Chicago  d  A.  R.  Co. 
(1891)    108  Mo.   81,  18   S.   W.   188. 

Reichla  v.  Qruensf elder  (1892)  52 
Mo.  App.  43,  seems  to  be  another  af- 
firmation of  the  same  principle. 

In  the  following  year  it  was  held 
that  an  instruction  that  the  plaintiff's 
action  is  not  barred,  unless  the  danger 
is  apparent  and  threatening,  is  mis- 
leading. Fugler  v.  Bothe  (1890)  43 
Mo.  App.  44,  per  Rombauer,  P.  J.,  in 
a  dissenting  opinion  which  was  adopted 
by  the  supreme  court  (1893)  117  Mo, 
487,  22  S.  W.  1113. 

Goontz  V.  Missouri  P.  R.  Go.  (1893) 
115  Mo.  669,  22  S.  W.  572  (defective 
car  wheel),  also  seems  to  be  argued  on 
the  assumption  that,  if  the  servant's 
knowledge  should  have  been  found  by 
the  jury,  the  servant's  action  would  not 
have  been  maintainable. 

Fugler  v.  Bothe  (1893)  117  Mo.  487, 
22  S.  W.  1113,  was  thought  by  the 
St.  Louis  court  of  appeals  to  have 
sounded  the  knell  of  the  'immediate  and 
threatening  danger"  doctrine,     Moore  v. 
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called  novel  doctrine  has  become  the  fixed  law  in  that  state.     The 

cases  are  very  numerous  which  expressly  assert  that  if  the  mas- 
ter has  been  negligent,  all  question  of  assumption  of  risk  is  elimin- 
ated from  the  case.*^ 

Mt.  Louis  Wire  Mill  Co.  (1893)   55  Mo.  which,   as   already   mentioned,   was   re- 

App.   491,   495.  versed  by  the  supreme  court. 

It  was  remarked  in  Marshall  v.  Kan-  11  "It   is   also   the   law,   not   only   in 

SOS  City  Eay  Press  Co.    (1897)   69  Mo.  this  state,  but  almost  universally,  that 

App.  256,  that  the  doctrine  of  Fugler  if  the  master  fails  in  his  duty  to  his 

V.  Bothe  was  "restored  and  vitalized"  in  servant  to  furnish  safe  appliances,  and 

Steinhauser  v.  Spraul    ( 1895 )    127  Mo.  if  the  servant  knows,  or,  by  the  exercise 

541,   27   L.E.A.   441,  28   8.   W.   620,   30  of  ordinary  care,  could  know,  that  the 

S.  W.  102.     It  is,  perhaps,  open  to  dis-  appliances  furnished  are  not  altogether 

cussion   whether   the   risk   in   the   case  or  reasonably  safe,  the  servant  is  not 

thus  referred  to  was  not  held  to  be  as-  obliged  to  refuse  to  use  the  appliances 

sumed   on   the  ground  that  it  was   an  or  quit  the  service  of  the  master  if  he 

ordinary  one.  reasonably  believes   that,  by  the   exer- 

But  in  Nugent  v.  Kawffman  Mill  Go.  cise  of  proper  care  and  caution,  he  can 

( 1895 )  131  Mo.  241,  33  S.  W.  428,  we  safely  use  the  appliances,  notwithstand- 
flnd  a  categorical  enunciation  of  the  ing  they  are  not  so  reasonably  safe; 
doctrine  of  assumption  of  extraordinary  and  if  he  does  use  them  and  exercise 
risks,  in  the  court's  discussion  of  one  such  care  and  caution  and  is  injured, 
-of  the  theories  of  the  evidence  upon  the  servant  does  not  waive  his  right  to 
which  the  plaintiff  relied,  though  the  compensation  for  injuries  received  in 
case  really  turned  on  the  view  that  the  consequence,  nor  is  he  guilty  of  con- 
danger  was  one  incident  to  the  work  for  tributory  negligence.  But  if  the  ap- 
which  the   servant  was   hired.  pliance  is  obviously  so  dangerous  that 

The  curious  conflict  which  is  disclosed  it  cannot  be  safely  used  even  with  care 

by  comparing  these  decisions  with  those  or  caution,  or,  as  it  is  sometimes  said, 

collected  in  notes  2  to  7,  sv/pra,  is  ren-  if  the  danger  of  using  it  is  patent,  or 

dered  still  more  perplexing  by  some  of  such  as  to  threaten  immediate  injury, 

very   recent   date   which  show   that,   in  then  the  servant  is  guilty  of  contribu- 

spite   of   what  was   said   in   the  Fugler  tory  negligence  if  he  uses  it,  and  the 

and  Nugent  Gases,  supra,  the  "glaring  master    is    not    liable    notwithstanding 

danger"  doctrine  is  still  applied  by  the  his  prior  failure  of  duty."     Minmer  v. 

supreme   court.     Settle  v.   St.  Louis   <£  Sedalia,  W.  &  S.  MV .  R.  Co.   (1902)   167 

8.  F.  R.   Co.    (1895)    127  Mo.   336,  48  Mo.  99,  66  S.  W.  1072. 

Am.  St.  Rep.  633,  30  S.  W.  125;  Hurst  "The   doctrine   does   not   apply  when 

V.  Kansas  City,  P.  £  G.  R.  Co.   (1901)  the  injury  is  occasioned  by  the  negli- 

163  Mo.  309,  85  Am.  St.  Rep.  539,  63  S.  gence  of  the  defendant."     Tinkle  v.  St. 

W.    695;    Hamman  v.    Central   Coal   &  Louis  &  S.  F.  R.  Co.    (1908)    212  Mo. 

Coke  Co.   (1900)   156  Mo.  232,  56  S.  W.  446,   110  8.  W.   1086. 

1091.  "The  servant  can  neither  by  express 

In    two    late    cases    the    decision    in  nor  by  implied  contract  release  the  mas- 

Fugler   v.   Bothe    (1893)    117   Mo.   487,  ter     from     liability     for     injuries     sus- 

22    S.    W.    1113,    was    followed   by   the  tained   in   consequence   of   the   master's 

court    of    appeals:    Benhwm   v.    Taylor  negligence."      Jewell    v.    Kansas    City 

(1896)  66Mo.  App.  308  (structure  close  Bolt  &  Nut  Co.    (1910)    231  Mo.   176, 
to  track  in  mine)  ;  Wray  v.  Southwest-  140  Am.  St.  Rep.  515,  132  S.  W.  703. 
em  Electric  Light  &  Water  Power  Co.  In  George  v.  St.  Loms  &  S.  F.  R.  Co. 

(1897)  68  Mo  App.  380  (switch  in  (1910)  225  Mo.  364,  125  S.  W.  196,  it 
headboard  in  electric-light  establishment  was  argued  that  the  plaintiflf  assumed 
was  out  of  repair).  But,  singularly  the  risks  of  the  defects,  because,  with 
enough,  in  Irmer  v.  St.  Louis  Brewing  knowledge  thereof,  he  continued  in  the 
Co.  (1897)  69  Mo.  App.  17,  decided  in  employment;  but  the  court  said:  "That 
the  same  year,  the  court  cited,  in  is  a  misconception  of  the  law.  That 
support  of  its  ruling,  the  decision  of  the  rule  has  no  application  where  the  un- 
court   of   appeals   in   Fugler  v.   Bothe,  safe  and  dangerous  place  or  conditiuns 
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If  the  master  has  been  negligent,  he  cannot  rely  upon  the  defense 
of  assumption  of  risk,  but  is  confined  to  the  defense  of  contributory 

are  rendered  such  by  the  negligence  of  (railroad  constructed  dangerously  near 

the  master."  buildings)  ;    McMamis  v.   Oregon  iSlu/rt 

A  servant  does  not  assume  the  dan-  lAne  R.  Co.    (]906)    118  Mo.  App.  152^ 

ger  from  tlie  breakage  of  glass   in  the  04  8.  W.  743,  writ  of  error  dismissed  in. 

handling  of  boxes  of  bottled  beer,  if  the  (1907)   207  U.  S.  583,  52  L.  ed.  353,  28 

danger  is  put  in  operation  either  inten-  Sup.   Ct.   Rep.   2(30    (unblocked  frogs)  ; 

tionally  or  by  the   negligence  or   care-  Zellars  v.   Missouri  Water  &  lAght  Co. 

lessness   of   the   employer.     Zeis  v.   St.  (Iil02)    92  Mo.  App.  107    (cover  to  hot 

Louis   Brewing   Asso.    (1907)    205   Mo.  water  pit  defective)  ;   Haioorth  v.  Kan- 

638,  104  S.  W.  99.  sas  City  Southern  li.  Go.  ( 1902 )  94  Mo. 

In  Harris  v.  Williams  Cooperage  Co.  App.  215,   68   S.   W.   Ill    (plaintiff  fell 

(1904)   107  Mo.  App.  249,  80  S.  W.  924,  from  hand  car)  ;  Weston  v.  Laclca.wa.nna 

the  court  said  that  no  doctrine  of  as-  Min.  Go.    (1904)    105  Mo.  App.  702,  78 

sumption  of  risk  was   involved  for   no  S.  W.  1044   (   roof  of  mine  dangerous)  ; 

hurt   would   have   resulted   if   ordinary  Robbins  v.  Big  Circle  Min.  Co.    (190-i) 

care  had  been  employed.  105  Mo.  App.  78,  79  S.  W.  480    (ham- 

The  existence  of  the  master's  negli-  mer    for    breaking    rocks)  ;     Carter    v, 

gence    excludes    the    implication    of    an  Baldunn    (1904)    107  Mo.  App.  2 J  7,  81 

assumption  of  risk  on  the  part  of  the  S.  W.  204  (unsafe  roof  of  mine)  ;  Zong- 

servant.     The  scope   of  the  rule  which  her   v.    People's    Union    Mercantile    Go. 

affords   immunity   to  the  master  while  (1905)     110   Mo.   App.    382,    86    S.    W. 

conducting  his  business  in  his  own  way  486      (defective     elevator)  ;     Shore     v. 

is  confined  within  the  limits  of  reason-  American   Bridge   Co.    (1905)    111    Mo. 

able   care.    .Shore  v.   American  Bridge  App.  278,  86  S.  W.  905   (defective  scaf- 

Co.   (1905)   111  Mo.  App.  278,  86  S.  W.  fold);    Stafford   v.   Adams    (1905)    113 

905.  Mo.  App.  717,  88  S.  W.  11.30   (unguard- 

"The   master's   negligence,   if   proven  ed  machinery)  ;    Warren,  v.  Chicago.  B. 

or  conceded,  eliminates  the  question  of  &  Q.  R-  Co.    (1905)    113  Mo.  App.  498, 

assumption  of  risk."     Holman  v.  E.  E.  87  S.  W.  585   (train  collided  with  hand 

Souther  Iron  Co.   (1911)   152  Mo.  App.  car);   Dodge  v.  Manufa<jturers'  Coal  & 

672,  133  S.  W.  379.  Coke  Co.    (1906)   115  Mo.  App.  501,  91 

In  the  following   cases  the  Missouri  S.  W.   1007    (defective   roof  of   mine); 

doctrine  was   asserted  and  a  judgment  Obermeyer    v.    F.    H.    Logeman    Chair 

for    the    plaintiff    was    sustained,     al-  ^fg-  Oo.    (1906)    120  Mo.  App.   50,   96 

though   in  many   of  them,   at  least,   it  S.  W.  673,  affirmed  in  229  Mo.  97,  129 

appears  that  the  master  was  negligent  S.  W.  209 ;  Mack  v.  Chicago,  R.  I.  d  P. 

and  the  servant  knew   of  the   danger:  -S^-   Go.    (1907)    123  Mo.  App.  531,   101 

Wendler  v.   People's  House  Furnishing  S.  W.  142    (collision);  Kirby  v.  Manu- 

Co.    (1901)   165  Mo.  527,  65  S.  W.  737  torturers'  Goal  &  Coke  Go.    (1908)    127 

(unlighted    elevator    well)  ;     Curtis    v.  Mo.  App.  588,   106  S.  W.  1069    (negli- 

McNair  (1903)    173  Mo.  270,  73  S.  W.  gent  firing  of  shots  in  mine)  ;  Gamer  v. 

167   (master  failed  to  place  screen  over  Metropolitan  Street  R.  Co.    (1908)    128 

"notch-hole"  in  blast  furnace);   Cole  v.  Mo.  App.  401,  107  S.  W.  427   (defective 

St.  Louis  Transit  Co.    (1904)    183  Mo.  brakes);  Rogers  v.  Rundell   (1908)   128 

81,  81  S.  W.  1138   (sand  box  on  street  Mo.  App.  10,  106  S.  W.  1096   (defective 

car,  out  of  order)  ;  Lee  v.  Missouri  P.  roof  of  mine)  ;  MoGuire  v.  Quincy,  0.  d 

R.   Go.    (1906)    195  Mo.  400,  92  S.  W.  ^-  0-  R-  Co.   (1908)   128  Mo.  App.  677, 

614   (unblocked  frogs)  ;  Phippin  v.  Mis-  107  S.  W.  411   (car  drifted  against  oth- 

souri  P.  R.  Go.   (1906)   196  Mo.  321,  93  ers     between    which     servant    was     at 

S.   W.    410    (cars   collided);    Brady   v.  work)  Knight  y.  Donnelly  Bros.  (1908) 

KoMsas  City,  St.  L.  &  C.  R.  Go.   (1907)  131  Mo.  App.  152,  110  S.  W.  687   (blast 

206  Mo.  509,  102  S.  W.  978,  105  8.  W.  not  properly  exploded)  ;   yongue  v.  St. 

1195;    Bm-kard  v.   A.   Leschen   &   Sons  Louis  &  S.  F.  R.   Co.    (1908)    133  Mo. 

Rope  Co.    (1909)    217  Mo.  466,  117  8.  App.    141,    112    8.    W.    985     (defective 

W.  35   (coils  of  wire  fell  on  plaintiflF)  ;  brakes)  ;   Morgan  v.  Missouri  P.  R.  Co. 

George   v.    St.    Louis    &    8.   F.    R.    Co.  (1909)    136   Mo.   App.   337,   117   8.   W. 

(1910)    225    Mo.    364,    125    S.   W.    196  106   (negligent  order  of  foreman);  An. 
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derson  v.  Western  Coal  £  Min.  Co.  8t.  Louis,  I.  M.  d  S.  R.  Co.  (1910)  225 
(1909)  138  Mo.  App.  76,  119  S.  W.  Mo.  272,  125  S.  W.  751  (erroneous  in- 
986  (dangerous  roof  of  mine)  ;  Pratt  structions)  ;  Herbert  v.  Mound  City 
V.  Missouri  P.  R.  Co.  (1909)  139  Mo.  Boot  d  Shoe  Co.  (inOl)  90  Mo.  App.  305 
App.  502.  122  S.  W.  1125  (car  moved  (erroneous  instructions  as  to  duty  to 
without  lights)  ;  Jewell  v.  Wxcelsior  warn)  ;  Nash  v.  Dowling  (1902)  93  Mo. 
Powder  Mfg.  Co.  (1910)  143  Mo.  App.  App.  156  (judgment  reversed  because 
200,  127  S.  W.  598  (negligent  handling  of  erroneous  admission  of  evidence)  ; 
of  powder)  ;  Kin,g  v.  Bt.  Louis  d  8.  F.  Studenroth  v.  Hammond  Packing  Go. 
R.  Co.  (1910)  143  Mo.  App.  279,  127  (1904)  106  Mo.  App.  480,  81  S.  W.  487 
S.  W.  400  (cars  run  over  passageway  (judgment  for  plaintiff  reversed  be- 
without  warning)  ;  Strickland  v.  Wool-  cause  of  variance  between  pleading  and 
worth  (1910)  143  Mo.  App.  528,  127  proof);  Smith  v.  Kansas  City  (1907) 
■S.  W.  628  (defective  stairway)  ;  Cham-  125  Mo.  App.  150,  101  S.  W.  1118 
lee  V.  Planter's  Hotel  Co.  (1911)  155  (judgment  for  plaintiff  reversed  be- 
Mo.  App.  144,  134  S.  W.  123;  Tucker  v.  cause  of  the  erroneous  admission  of  tea- 
Mine  La  Motte  Lead  d  Smelting  Go.  timony)  ;  Harrod  v.  Hammond  Packing 
(1911)  155  Mo.  App.  553,  134  S.  W.  Co.  (1907)  125  Mo.  App.  357,  102  S.  W. 
1101.  637    (erroneous   instructions)  ;    O'Brien 

In   the    following    cases    it   was    held  v.  Western  Implement  Mfg.  Co.   (1910) 

that  the  trial  court  erred  in  not  giving  141  Mo.  App.  331,  125  S.  W.  804  (judg- 

the  plaintiff  the  benefit  of  the  so-called  meut   for   plaintiff   reversed  because   of 

Missouri    rule:    Sheperd    v.    St.    Louis  erroneous     admission     of     testimony); 

Transit  Go.    (1905)    189  Mo.  362,  87  S.  Wilson  v.  United  R.  Co.  (1909)  142  Mo. 

W.   1007    (charge  making  it  incumbent  App.   676,    121    S.   W.   1083    (erroneous 

upon  plaintiff  to  show  that  he  did  not  instructions ) . 

know    of    the    defect    held    erroneous)  ;  The    following    cases    more    or    less 

Charlton  v.   St.   Louis  d  S.  F.  R.   Co.  clearly  recognize  and  support  the  Mis- 

(1906)  200  Mo.  413,  98  S.  W.  529  (non-  souri     doctrine:     Kennedy    v.     Kansas 

suit  set  aside)  ;  Zeis  v.  St.  Louis  Breiv-  City,  St.  J.  d  C.  B.  R.  Co.   (1905)    190 

ing  Asso.    (1907)    205  Mo.   638,   104  S.  Mo.  424,  89  S.  W.  370;  Root  v.  Kansas 

W.    99    (plaintiff   granted   new   trial);  City  Southern  R.   Co.    (1906)    195  Mo. 

Harris  v.  H.  D.  Williatn')  Cooperage  Co.  348,  6  L.R.A.(]Sr.S.)   212,  92  S.  W.  621; 

(1904)    107    Mo.    App.    249,    80    S.    W.  Brady  v.  Kansas  City.  St.  L.  d  C.  R. 

924     (demurrer    to    plaintiff's    evidence  Co.  (1907)   206  Mo.  509,  102  S.  W.  978, 

overruled)  ;   Samhos  v.  Cleveland,  C.  C.  105  S.  W.  1195;  Each  v.  St.  Louis.  I.  M. 

d   St.  L.   R.   Co.    (1908)    134  Mo.  App.  d  S.  R.   Co.    (1907)    208  Mo.   581,   106 

460,  114  S.  W.  567    (judgment  for  de-  S.  W.  525;  Koerner  y.  St.  Louis  Gar  Go. 

fendant   on   directed  verdict   reversed).  (1907)    209   Mo.   141,   17   L.E.A.(N.S.) 

In  the   following  cases   the   Missouri  292,  107  S.  W.  481;  Cothron  v.  Cudahy 

rule  was  recognized,  but  a  judgment  for  Packing  Co.    ( 1903 )    98  Mo.  App.   343, 

the    plaintiff   was    reversed    because    of  73  S.  W.  279;   Benedict  v.   Chicago   G. 

errors  made  on  the  trial,  not  involving  W.   R.   Co.    (1904)    104  Mo.   App.   218, 

this  particular  rule:   Minnier  v .  Sedalia,  78  S.  W.  60;   Brimer  v.   Chicago,  B.  d 

W.  d  S.  W.  R.  Co.   (1902)   167  Mo.  99,  Q.  R.  Co.   (1905)   109  Mo.  App.  493,  85 

66  S.  W.  1072   (court  failed  to  instruct  S.  W.  653;   Deckard  v.  Wabash  R.  Go. 

the  jury  as  to  the  assumption  of  obvi-  (1905)    111   Mo.   App.    117,    85    S.   W. 

ous   risks);    Dakan  v.   G.   W.   Chase  d  982;   Naughton  v.  Laclede  Gaslight  Co. 

Son    Mercantile    Co.     (1906)     197    Mo.  (1907)    123   Mo.   App.   192,   100   S.  W. 

238.  94  S.  W.  944   (judgment  far  plain-  1104;  Schwyhart  v.  Barrett  (1910)   145 

tiff   reversed   because   of   erroneous   in-  Mo.  App.  332,  130  S.  W.  388;  Denker  v. 

structions   on    other   points)  ;    Clippard  Wolff   Min.    Co.    (1909)    135   Mo.   App. 

V.    St.   Louis   Transit   Co.    ( 1907 )    202  340,  115  S.  W.  1035 ;  Jordan  v.  Missouri 

Mo.  432,   101    S.  W.  44    (judgment  for  d  K.  Teleph.  Co.    (1909)    136  Mo.  App. 

plaintiff' reversed  because  of  erroneous  192,116   S.W.i32;  Wernerv.  Metropoli- 

instructions  as  to  master's  negligence)  ;  tan  Street  R.  Co.   (1909)    138  :\Io.  App. 

Tinkle    v     S'*.    Louis    d    S.    F.    R.    Go.  1,  119  S.  W.  1076;   Trent  v.  Lechtman 

(1908)    212   Mo.   445,    110   S.   W.   1086  Printing  Go.   (1910)   141  Mo.  App.  437, 

(judgment    for    plaintiff    reversed    be-  126  S.  W.  23S;  Bermett  v.  Crystal  Cwr- 

cause^  of   erroneous    instructions    as   to  bonate  Lime  Co.    (1910)    146  Mo.  App. 

.contributory  negligence);   McMwrray  v.  565,  124  S.  W.  608 -;  Blankenship  v.  A. 
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negligence.^*  And  a  servant  is  not  precluded  from  recovery  simply  be- 
cause, with  knowledge  of  the  defects,  he  remains  in  the  employment, 
unless  the  danger  is  so  great  and  glaring  that  it  is  not  reasonable  to 
suppose  that  he  could  safely  remain  in  the  employment  by  the  use  of 
due  care  and  caution.** 


M.  Hughes  Paint  &  Glass  Co.  (1911) 
154  Mo.  App.  483,  135  S.  W.  970  (de- 
fective tool  of  unusual  pattern)  ;  jar- 
rell  V.  Blacklird  Block  Coal  Go.  (1911) 
154  Mo.  App.  552,  136  S.  W.  754  (fail- 
ure to  crib  air  shaft)  ;  Stutzhe  v.  Gon- 
sumers'  Ice  &  Fuel  Go.  (1911)  156  Mo. 
App.  1,  136  S.  W.  243  (vicious  mule); 
Ludwig  v.  B.  D.  Williams  Cooperage 
Go.  (1911)  156  Mo.  App.  117,  136  S.  W. 
749  (defective  guard  rail  on  planing 
machine). 

18  "The  entire  subject  of  the  master's 
nonliability  on  account  of  abnormal 
conditions  arising  by  the  neglect  of  his 
duty  is  relegated  and  to  be  ascertained 
and  determined  by  the  principles  of  law 
with  respect  to  contributory  negli- 
gence." Garaci  v.  Bill-0'Meara  Gonstr. 
Go.  (1907)  124  Mo.  App.  709,  102  S.  W. 
594. 

"If  the  master  is  negligent,  the  ques- 
tion of  assumption  of  risk  is  eliminated 
and  the  question  of  contributory  negli- 
gence only  arises."  King  v.  St.  Louis 
&  a.  F.  B.  Co.  (1910)  143  Mo.  App. 
279,  127  S.  W.  400. 

"A  servant  may  be  guilty  of  contrib- 
utory negligence  in  performing  service 
with  knowledge  of  the  master's  negli- 
gence, but  in  that  case  the  principle  of 
law  as  to  assuming  the  risk  does  not 
apply."  Kirby  v.  Mamifaoturers'  Coal 
&  Coke  Co.  (1908)  127  Mo.  App.  588, 
106  S.  W.  1069. 

"Assumption  of  risk,  being  essen- 
tially contractual,  disappears  from  view 
when  we  find  that  negligence  is  the 
producing  cause  of  the  injury;  and  such 
cases  cannot  involve  as  elemental  other 
issues  than  those  concerned  with  the 
negligence  of  the  master  and  the  con- 
tributory negligence  of  the  servant." 
Mack  V.  Chicago,  R.  I.  <£  P.  B.  Go. 
(1907)  123  Mo.  App.  531,  101  S.  W. 
142. 

"It  is  not  essential  to  the  plaintiff's 
right  of  recovery  that  he  should  have 
been  ignorant  of  the  defect;  it  is  only 
in  case  the  danger  from  the  defective 
appliance  is  so  obvious  as  to  render 
the  servant's  act  in  using  it  contribu- 
tory negligence  that  it  becomes  a  bar 


to  hia  recovery.  .  .  .  The  servant 
assumes  the  risk  of  the  danger  incident 
to  the  employment,  but  he  never  as- 
sumes the  risk  of  the  master's  negli- 
gence. If  his  master  furnishes  him 
unsafe  implements  and  he  uses  them, 
knowing  them  to  be  unsafe,  a  question 
of  contributory  negligence  arises,  but 
not  of  assumption  of  the  risk."  Cole 
V.  St.  Louis  Tramsit  Go.  (1904)  183  Mo. 
81,  81   S.  W.  1138. 

"If  the  peril  of  the  servant  in  the 
performance  of  his  duty  is  increased  by 
the  negligence  of  the  master,  and  if  the 
servant,  knowing  that  the  master  has 
been  thus  negligent,  and  that  that  neg- 
ligence has  rendered  the  performance 
of  his  duty  more  hazardous,  continues 
in  the  performance  of  that  duty,  a  ques- 
tion of  contributory  negligence  then 
arises,  not  a  question  of  assumption  of 
risk."  Dakan  v.  6.  W.  Chase  <£  Son 
Mercantile  Go.  (1906)  197  Mo.  238, 
94  S.  W.  944. 

The  neglect  of  the  duty  by  the  mas- 
ter with  the  servant's  knowledge,  or 
even  by  express  contract  between  the 
master  and  the  servant,  does  not  con- 
vert the  danger  arising  therefrom  into 
a  risk  of  the  employment  assunied  by 
the  servant.  In  such  case  the  servant's* 
knowledge  of  the  condition  is  a  fact  to 
be  considered  under  the  plea  of  contrib- 
utory negligence,  and  under  that  head 
it  precludes  a  recovery  only  when  the 
danger  is  so  glaring  that  a  man  of  or- 
dinary prudence,  under  the  circum- 
stances, would  have  refused  to  do  the- 
master's  bidding.  Wendler  v.  People's 
House  Furnishing  Go.  (1901)  165  Mo. 
527,  65  S.  W.  737. 

Under  the  plea  of  contributory  neg- 
ligence the  servant's  knowledge  of  the 
unsafe  conditions  may  be  shown,  but 
such  knowledge  precludes  a  recovery 
only  where  the  danger  is  so  obvious 
that  a  man  of  ordinary  prudence  would, 
under  the  circumstances,  refuse  to  do 
his  master's  bidding.  Burkard  v.  A. 
Leschen  &  Sons  Rope  Co.  (1909)  217 
Mo.   466,   117   S.  W.   35. 

IS  "If  the  master  fails  in  his  duty,- 
and   if   the   servant   knows,   or   by  the- 
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In  a  number  of  cases  it  has  been  said  that  it  is  against  public 
policy  to  allow  a  master  to  contract  against  the  effects  of  his  own  neg- 
ligence.^* 

exercise   of   ordinary   care  could   know,  safely  work  at  the  place  by  the  use  of 

that   the   appliances   furnished   are   not  "care    and    caution,"    he    does    not    as- 

altogether  or  reasonably  safe,  the  serv-  sume  the  risk,  is  a  correct  statement  of 

ant  is  not  obliged  to  refuse  to  use  the  the    law.      Henderson    v.    Kansas    Citif 

appliances    or    quit    the    service,    if    he  (1903)    177   Mo.   477,    76   S.   W.    1045. 

reasonably   believes   that,   by   the   exer-  The   following   eases   assert   the    rule 

cise  of  proper  care  and  caution,  he  can  generally    that   a    servant   is    denied   a 

safely  use  the  appliances,  notwithstand-  recovery  for  remaining  at  work  with  a 

ing   they   are   not   so   reasonably   safe;  knowledge  of  the  defects  only  when  the- 

and  if  he  does  so,  and  exercises  ordinary  danger  is  so  glaring  or  imminent  as  to 

care    and    caution,    and    is   injured,    he  threaten  immediate  injury:   Weldon  v. 

does  not  waive  his  right  to  compensa-  Omaha,  K.   C.  d  E.  R.   Go.    (1902)    93 

tion  for  injuries  received  in  consequence  Mo.  App.  668,  67  S.  W.  698;  Depuy  v. 

thereof,  nor  is  he  guilty  of  negligence."  Chicaffo,  R.  I.  &  P.  R.  Go.   (1904)    110 

Blumdell    v.    Wm.    A.    Miller   Elevator  Mo.   App.    110,   84   S.   W.   103;    Adams 

Mfg.  Go.   (1905)   189  Mo.  552,  88  S.  W.  v.     McGormiok    Harvesting    Mach.    Go. 

103.  (1905)    110   Mo.   App.   367,   86   S.   W. 

"Under  the  law,   plaintiff  may   have  484;  Oaraoi  v.  HiU-0'Mewra  Constr.  Go. 

known  of  the  defect;  yet,  unless  it  was  (1907)    124  Mo.   App.   709,   102   S.   W. 

BO   open  and  obviously  dangerous  that  594;  MoManus  v.  Oregon  Short  Line  R. 

ordinary  prudence  would  have  dictated  Oo.   (1906)   118  Mo.  App.  152,  94  S.  W. 

that  he  refuse  to  use  it,  it  would  not  743,  writ  of  error  dismissed  in    (1907) 

defeat  his  right  of  recovery."     Sheperd  207   U.  S.  583,  52  L.  ed.   351,  28  Sup. 

V.    St.    Louis   Transit    Go.    (1905)    189  Ct.  Rep.  260;   Wiley  v.  St.  Joseph  Gas^ 

Mo.  362,  87   S.  W.  1007.  C"-  (1908)  132  Mo.  App.  380,  111  S.  W. 

Negligence   on  the   part  of  the   serv-  1185  ^    ^"^^V  "■   Missouri  £  K.   Teleph. 

ant   does   not  necessarily   arise   from   a  ^'o.  (1910)  231  Mo   417,  132  S.  W.  712; 

knowledge    of    the    defects.      Hester    v.  Jewell  v.  Kansas  Gity  Bolt  &  Nut  Go. 

Jacob  Dold  Packing  Go.   (1902)   95  Mo.  iJ^lO)   231  Mo.  1/6,  140  Am.  St.  Rep. 

App    16    75  S    W    695  515,   132   S.  W.   703;    Wendler  v.   Peo- 

"Mere' knowledge   by  a  servant  that  P^^^i^?  ^"^^^''In?  ^°-   <^^°^'   ^®^ 

an  appliance  is  defective  and  that  risk  ^°-  f.5/'  ??  ^-  *y-  ^^^\ 

is    incurred   in   its   use   will   not,   as   «,  ""Public    policy    refuses    to    permit 

matter   of   law,   defeat   .t   servant's    ac-  ^n  employer  to  screen  himself  from  the 

tion.  where  the  danger  waa  not  such  as  consequences   of   an   injury   his  neglect 

to  threaten  immediate  injury,  or  where  inflicts  °n  f  servant  by  saying  the  serv- 

it  was  not  unreasonable  to  suppose  the  ant  took  the  risk        Kelley  ^-  G^^^^go 

appliance    might    be    safely    used    with  <«  ^-  «•  Co.    (1904)    105  Mo.  App.  365, 

care   and  caution."     Herbert  v.  Mound  79  S.  W.  973. 

City   Boot  &  Shoe   Go.    (1901)    90  Mo.  "The    servant    never    assumes    risks 

App.   305.     Similar  language  was  used  occasioned  by  the   carelessness  or  neg- 

in  'Sash  v.  Dowling  ( 1902 )  93  Mo.  App.  ligence    of    the    master.      Therefore,    if 

156;   KoMe  v.  Falk  Co.    (1902)    93  Mo.  the  master's  negligence  causes  injury  to 

Add    209  t^^    servant,   the   doctrine    of    assumed 

In  Olippard  v.  St.  Louis  Transit  Go.  risk  has  no  basis  on  which  to  stand, 
(1907)  202  Mo.  432,  101  S.  W.  44,  the  for  to  do  so  would  violate  other  well- 
court  upheld  a  charge  to  the  jury  to  established  rules  of  law,  to  wit: 
the  effect  that  knowledge  of  the  de-  "1-  It  is  the  duty  of  the  master  to 
fective  conditions  would  not  of  itself  furnish  the  servant  a,  reasonably  safe 
preclude  a  recovery  unless  the  danger  place  in  which  to  work, 
was  so  glaring  as  to  threaten  imme-  "2.  The  law  will  not  permit  any  per- 
diate  injury.  son  to  contract  against  his  own  negli- 

An     instruction    that     although    the  gence."       Strickland      v.      WoodwoHk 

servant  knew  of  the  defects,  yet,  if  he  (1910)    143  Mo.  App.   528,   127  S.  W- 

might  reasonably  suppose  that  he  could  628. 
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It  must  be  admitted  that  it  is  impossible  to  reconcile  the  language 
of  some  of  even  the  more  recent  cases  with  this  so-caJled  Missouri 
rule,  but  by  a  careful  examination  of  the  cases  which  appear  to  repu- 
diate the  rule  it  will  be  found  that  in  the  most  of  them  other  elements 
appear  which  might  at  least  preclude  a  recovery  without  the  applica- 
tion of  the  general  rule  as  to  the  assumption  of  risks  of  the  master's 
negligence  when  known  by  the  servant.^*] 


"It  is  contrary  to  public  policy  to 
allow  the  master  to  relieve  himself  by 
contract  from  liability  for  his  own  neg- 
ligence. What  the  law  forbids  to  be 
done  by  express  contract,  it  will  not 
assist  to  be  done  by  implying  a  con- 
tract." Curtis  V.  McNcUr  (1903)  173 
Mo.  270,  73  S.  W.  167. 

"But  the  servant  does  not  assume 
the  risk  of  the  master's  negligence,  for 
a  very  good  reason;  and  that  is,  be- 
cause it  is  a  fundamental  proposition 
that  it  is  against  public  policy  for  a 
master  to  contract  against  his  own  neg- 
ligence." Charlton  v.  8t.  Louis  &  B. 
F.  R.  Co.  (1906)  200  Mo.  413,  98  S. 
W.  529. 

"The  legal  fact  is  that  the  master 
is  an  absolute  insurer  of  the  servant's 
safety  from  any  negligent  act  of  his 
own.  ...  It  would  be  against  the 
policy  of  the  law  to  allow  the  master 
to  contract  against  his  own  negligence 
in  this  as  well  as  in  other  well-recog- 
nized instances."  Zellars  v.  Missouri 
Water  &  Light  Co.  (1902)  92  Mo.  App. 
107. 

16  In  Harris  v.  Kansas  City  Southern 
R.  Co.  (1910)  146  Mo.  App.  524,  124 
-S.  W.  576,  the  court  said  that  there 
seemed  to  be  a  distinct  doctrine  of  the 
law  touching  the  matter  of  assumed 
risk  which  denied  a  recovery  to  a 
plaintiff  injured  through  the  use  of  a 
defective  simple  appliance  in  the  per- 
formance of  a  simple  task  if  it  appears 
he  knew  of  the  defect  and  might  have 
avoided  the  injury  by  pursuing  another 
mode  of  operation.  If  this  is  true,  then 
the  decision  in  a  number  of  cases  in 
Missouri  may  be  referred  to  this  rule, 
and  not  as  conflicting  with  the  so- 
called  Missouri  rule. 

In  Mathis  v.  Kansas  City  Stock  Yards 
Co.  (1904)  185  Mo.  434,  ^4  S.  W.  66,  the 
plaintiff,  a  night  engineer,  was  fur- 
nished a  plank  to  lay  upon  the  steam 
chest  of  a  steam  pump  in  order  to 
reach  and  manipulate  the  governor  reg- 


ulating the  steam  pressure.  On  one  oc- 
casion as  the  plani;  was  being  so  used 
it  tipped  and  the  plaintiff  was  injured. 
It  was  not  claimed  that  the  plank 
itself  was  in  any  way  defective.  Al- 
though the  court  used  language  ap- 
plicable to  the  general  doctrine  of 
assumption  of  risks  caused  by  the  mas- 
ter's negligence,  the  actual  ground  of 
the  decision  seems  to  be  summed  up  in 
the  following  statement:  "If  the  plank 
caused  the  accident,  it  was  not  because 
it  was  not  a  suitable  appliance  for  the 
purpose  it  was  intended  for;  but  be- 
cause it  was  improperly  adjusted  or 
handled  by  the  plaintiff  himself;  that 
it  could  be  used  without  danger  or 
risk  of  injury  is  demonstrated  by  the 
fact  that  plaintiff  had  used  it  for  a 
week  prior  to  the  accident." 

In  a  vigorous  dissenting  opinion 
Judge  Marshall  says  that  the  majority 
opinion  "stops  short  of  applying  the 
full  modern  rule  of  law  in  respect  to 
assumption   of   risks." 

The  breach  by  a  master  of  his  prom- 
ise to  furnish  additional  safeguards 
for  a  machine  which  is  not  defectively 
made,  after  the  service  is  begun,  will  not 
give  an  employee  who  relies  upon  the 
promise,  and  is  injured  because  of  the 
absence  of  such  appliances,  a  right  to 
hold  the  master  responsible  for  the  in- 
jury. Coin  V.  John  E.  Talge  Lounge 
Co.  (1909)  222  Mo.  488,  25  L.R.A. 
(N.S.)  1179,  121  S.  W.  1,  17  Ann.  Oas. 
888. 

In  Blundell  v.  Wm.  A.  Miller  Elevator 
Mfg.  Co.  (1905)  189  Mo.  552,  88  S.  W. 
103,  the  alleged  defective  appliance  was 
a  ladder,  and  the  nonliability  of  the 
master  was  placed  on  two  grounds: 
First,  the  servant  selected  the  ladder 
himself;  second,  there  was  no  evidence 
to  show  that  the  ladder  was  not  a  rea- 
sonably safe  appliance.  The  Missouri 
doctrine  was  expressly  asserted  in  this 
case. 

In   Rigshy    v.    Oil   Well   Supply    Co. 
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(1906)  115  Mo.  App.  297,  91  S.  W. 
460,  the  court  stated  the  rule  as  to  as- 
sumption of  risks  in  the  form  gener- 
ally adopted  in  other  jurisdictions; 
namely,  that  the  servant  assumes  the 
risks  created  by  the  master's  negligence 
if,  with  knowledge  thereof,  he  volun- 
tarily remains  in  the  employ.  The 
court  said  that  there  might  he  an  as- 
sumption in  such  a  case  beyond  con- 
troversy. But  upon  a  second  appeal 
(1908)  130  Mo.  App.  128,  108  S.  W. 
1128,  the  court  recognized  the  Mis- 
souri doctrine  as  enunciated  by  the 
supreme  court,  and  a  verdict  for  the 
plaintiff   was   upheld. 

In  Pulley  v.  Standard  Oil  Co.  (1909) 
136  Mo.  App.  172,  116  S.  W.  430,  it 
was  said  that  the  proximate  cause  of 
the  plaintiflF's  injury  was  the  negli- 
gence of  his  fellow  servants. 

In  Stagg  v.  Edioard  Westen  Tea  & 
Spice  Co.  (1902)  169  Mo.  489,  69  S.  W. 
391,  the  language  used  would  imply 
that  the  court  intended  to  apply  the 
general  rule  as  to  the  voluntary  as- 
sumption of  extraordinary  dangers,  but 
in  another  part  of  the  opinion  it  held 
that  the  injured  servant  was  acting  out- 
side the  scope  of  his  employment, — 
so  that  none  of  the  rules  as  to  master 
and   servant   were   necessarily   applied. 

In  Brands  v.  St.  Louis  Car  Co.  ( 1908 ) 
213  Mo.  698,  18  L.R.A.(N.S.)  701,  112 
S.  W.  511,  although  the  language  can 
scarcely  be  reconciled  with  the  Mis- 
souri doctrine,  yet  the  court  apparently 
places  the  decision  upon  the  ground 
that  the  master  was  not  in  fact  negli- 
gent: "Whereas,  the  defendant,  in  fur- 
nishing the  straight  wheel,  was  using 
a  device  in  general  use,  and  one  which 
had  been  in  use  for  a  long  time;  and 
this  being  true,  it  must  be  held  that 
the  defendant  complied  with  the  test, 
in  that  it  was  exercising  the  ordinary 
care  exercised  by  others  in  the  same 
character  of  business." 

In  Holmes  v.  Brandenbaugh  (1902) 
172  Mo.  53,  72  S.  W.  550,  the  plaintitf 
was  injured  while  attempting  to  tie 
a  rope  used  to  prevent  a  belt  from 
coming  in  contact  with  another  belt. 
The  court  said:  "If  the  rope  on  this 
occasion  caused  the  accident,  it  was 
not  because  the  rope  was  not  a  suitable 
appliance  for  the  purpose  it  was  in- 
tended for,  but  because  the  rope  was 
improperly  handled  or  applied  by  the 
plaintiff  himself." 

In  Clumdler  v.  St.  Louis  £  8.  P.  B. 
M.  &  S.  Vol.  in.— 207. 


Co.  (1907)  127  Mo.  App.  34,  106  S. 
W.  553,  the  Missouri  rule  was  express- 
ly recognized,  but  as  the  cause  of  ac- 
tion arose  in  the  Indian  Territory,  the 
rule  recognized  in  the  Federal  courts 
was  applied. 

In  the  following  cases  in  which  the 
servant  was  held  to  have  assumed  the 
risks,  a  careful  examination  of  the 
cases  shows  that  the  court  considered 
the  risk  in  question  to  be  an  ordinary 
risk,  so  that  the  master  was  not  in 
fact  negligent:  Harrington  v.  Wabash 
R.  Co.  (1904)  104  Mo.  App.  663,  78 
S.  W.  662;  Saversnick  v.  Schwarzschild 
&  8.  Co.  (1910)  141  Mo.  App.  509,  125 
S.  W.  1192;  Leitner  v.  Orieb  (1903) 
104  Mo.  App.  173,  77  S.  W.  764;  Kel- 
ley  v.  Chicago  &  A.  R.  Co.  (1904)  105 
Mo.  App.  365,  79  S.  W.  973;  Gibson 
V.  Midland  Bridge  Co.  (1905)  112  Mo. 
App.  594,  87  S.  W.  3;  Zeigenmeyer  v. 
Goetz  Lime  <&  Cement  Co.  (1905)  113 
Mo.  App.  330,  88  S.  W.  139;  Jones  v. 
Pioneer  Cooperage  Co.  (1908)  134 
Mo.  App.  324,  114  S.  W.  94. 

The  case  of  Chrismer  v.  Bell  Teleph. 
Co.  (1906)  194  Mo.  189,  6  L.R.A. 
(N.S.)  492,  92  S.  W.  378,  has  been 
cited  as  opposed  to  the  Missouri  doc- 
trine, but,  in  concluding  the  argument, 
the  court  said  that  the  dangers  en- 
countered by  the  plaintiff  "were  inci- 
dent to  the  business  in  hand,  and  there- 
fore were  assumed  by  him  as  a  matter 
of  law  in  the  absence  of  the  active 
negligence  of  the  master  producing  the 
injury." 

In  a  few  cases  the  language  implies 
that  the  court  was  asserting  the  gen- 
eral rule;  but  the  risk  was  in  fact 
unknown  to  the  servant,  so  that  there 
was  no  room  for  the  application  of  the 
Missouri  doctrine.  Scheurer  v.  Banner 
Rubber  Co.  (1910)  227  Mo.  347,  28 
L.R.A.(N.S.)  1207,  126  S.  W.  1037,  21 
Ann.  Cas.  1110;  Browning  v.  Kasten 
(1904)  107  Mo.  App.  59,  80  S.  W. 
354;  Robertson  v.  George  A.  Fuller 
Constr.  Co.  (1906)  115  Mo.  App.  456, 
92  S.  W.  130. 

In  the  following  cases  the  servant 
was  found  guilty  of  contributory  negli- 
gence: Harff  v.  Green  (1902)  168  Mo. 
308,  67  S.  W.  576;  Knorpp  v.  Wagner 
(1906)  195  Mo.  637,  93  S.  W.  961; 
Berry  v.  Kansas  City  (1908)  128  Mo. 
App.  374,  107  S.  W.  415;  Montgomery 
v.  Chicago  G.  W.  R.  Co.  (1904)  109 
Mo.    App.    88,    83   S.   W.    66;    Kile   v. 
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[1214a.  North  Carolina  doctrine  as  to  effect  of  servant's  knowledge. — 

In  North  Carolina  the  earlier  decisions  recognized  and  applied  the 
genreal  rule  as  to  assumption  of  risk  of  known  dangers  created  by 
the  master's  negligence/  but  the  more  recent  cases  have  enunciated 
a  doctrine  V7hich,  by  evolution,  has  grown  to  be  identical  with  that 
adopted  in  Missouri. 

This  rule  may  be  stated  as  follows :  A  servant  does  not  assume  the 
risk  of  the  master's  negligence  unless  the  danger  is  so  great  and 
imminent  that  a  reasonably  prudent  man  would  not  assume  it.^  Of 
course,  this  is  a  confusion  of  assumption  of  risk  and  contributory 
negligence,  and  practically  eliminates  the  question  of  assumption  of 
risk.*    And  in  a  few  of  the  more  recent  cases  the  courts  have  adopted 


Union  Electric  Light  &  P.  Co.    (1910) 
149  Mo.  App.  354,  130  S.  W.  89. 

1  See  Crutchfield  v.  Richmond  &  D. 
B.  Co.  (1878)  78  N.  C.  300;  Pleasants 
V.  Raleigh  &  A.  Air-Line  R.  Go.  (1886) 
95  N.  0.  195 ;  Turner  v.  Ooldsboro  Lum- 
ber Co.  (1896)  119  N.  C.  387,  26  S.  E. 
23. 

2  "In  cases  where  the  defendant  fails 
to  perform  its  duty  in  furnishing  safe 
and  suitable  appliances,  the  plaintiff 
will  not  be  held  to  have  assumed  the 
risk  in  undertaking  to  perform  a  dan- 
gerous work,  unless  the  act  itself  is 
obviously  so  dangerous  that  in  its  care- 
ful performance  the  inherent  proba- 
bilities of  injury  are  greater  than  those 
of  safety."  Orr  v.  Southern  Bell  Teleph. 
&  Teleg.  Co.  (1903)  132  N.  C.  691, 
44  S.  E.  401.  Instructions  to  the  same 
effect  were  approved  in  Rushing  v. 
Seaboard  Air  Line  R.  Go.  (1908)  149 
N.  C.  158,  60  S.  E.  890. 

"The  test  is  whether  or  not,  under 
the  facts  and  attendant  circumstances, 
including  the  nature  of  the  defect  and 
danger,  the  risk  is  one  which  a  reason- 
able man  should  incur  by  continuing 
to  work  under  existing  conditions." 
Hicks  V.  Naomi  Falls  Mfg.  Co.  (1905) 
138  N.  C.  319,  50  S.  E.  703. 

"If  the  defendant  seeks  to  avoid  the 
result  of  its  negligence  in  changing 
its  mode  of  operation  by  fixing  the 
plain'^iff  with  the  assumption  of  the 
risk  incident  to  the  change,  then  it 
must  go  further  than  simply  show  a 
knowledge  of  the  change  and  an  appre- 
ciation of  the  danger,  and  also  show 
that  a  reasonably  prudent  man  would 
not,  under  like  circumstances,  have 
operated  the  machine."    Marks  v.  Har- 


riet Cotton  Mills  (1905)  138  N.  C. 
401,  50  S.  E.  769,  3  Ann.  Cas.  812. 

This  rule  is  also  supported  by  Sims 
V.  Lindsay  (1898)  122  N.  C.  678,  30 
S.  E.  19;  Tanner  v.  Tanner-Hitch  Lum- 
ber  Co.    (1906)    140   N.   C.   475,   53   S. 

B.  287;  Sibbert  v.  Scotland  Gotton 
Mills  (1907)  145  N.  C.  308,  59  S.  E. 
79;  Rushing  v.  Seaboard  Air  Line  R. 
Co.  (1908)  149  N.  C.  158,  62  S.  E. 
890;  Noble  v.  John  L.  Roper  Lumber 
Co.  (1909)  151  N.  C.  76,  134  Am.  St. 
Rep.  974,  65  S.  E.  622;  Walters  v. 
Rocky  Mount  Sash  &  Blind  Co.  (1911) 
154  N.  C.  323,  70  S.  E.  635. 

In   Lloyd  v.   Haines    (1900)    126   N. 

C.  359,  35  S.  E.  611,  it  was  held  that 
it  is  not  enough  to  show  merely  that 
the  plaintiff  worked  knowing  of  the 
danger. 

In  Jones  Y.  American  Warehouse  Oo. 

(1904)  137  N.  C.  337,  49  S.  E.  355, 
rehearing  denied  in  (1905)  138  N.  C. 
546,  51  S.  E.  106,  and  in  Wilkie  v. 
Raleigh  &  G.  P.  R.  Go.  (1900)  127 
N.  C.  203,  37  S.  E.  204,  the  judge,  in 
charging  the  jury,  stated  the  rule  as 
to  assumption  of  risk  as  it  is  in  the 
form  accepted  in  other  jurisdictions; 
this  was  more  favorable  to  the  defend- 
ant than  the  rule  as  enunciated  in  the 
other  North  Carolina  cases,  but,  as  the 
judgment  was  in  favor  of  the  plaintiff,, 
there  was  no  occasion  for  the  court 
to  criticize  the  language  used. 

3  In    Pressly    v.    Dover    Yarn    Mills 

(1905)  138  N.  C.  410,  51  S.  E.  69, 
it  is  said  that  the  effect  of  the  rule  as 
enunciated  in  the  North  Carolina  cases 
is  to  refer  the  question  of  assumption 
of  risk  to  the  principles  of  contributory 
negligence. 
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the  rule  that  the  servant  never  assumes  the  risk  of  the  master's  negli- 
gence.* 

It  may  be  proper  at  this  place  to  note  that  by  statute  all  railroad 
companies  operating  in  the  state  are  deprived  of  the  defense  of  as- 
sumption of  risk,  whether  resting  in  contract,  express  or  implied,  and 
whether  treated  dix'ectly  or  under  the  doctrine  of  fellow  servant.* 

The  view  has  also  been  adopted  in  this  state  that  the  doctrine  of 
assumption  of  risk  has  no  application  where  the  law  requires  the  use 
of  new  appliances  to  secure  the  safety  of  employees.*] 

1215.  [302]  Voluntary  or  involuntary  quality  of  the  servant's  action 
in  continuing  work.—  (Compare  §§  1200,  1201,  ante,  and  §§  1299- 
1303,  1364,  e,  1389,  post.) 

a.  Will  power  of  servant  overcome. — See  §  1364,  subd.  e,  post. 

b.  Servant's  fear  that  he  may  lose  his  position  if  he  disobeys. — 
In  some  cases  it  is  laid  down  that  the  servant's  fear  that  he  may  lose 
his  situation  is  a  material  factor,  where  the  question  is  whether  he 

*  In  Sibhert  v.  Scotland  Cotton  Mills  while  an  employee  assumes  all  those 
(1907)  145  N.  C.  308,  59  S.  E.  79,  risks  naturally  incidental  to  the  work, 
the  court  said  that  if  the  machinery  he  does  not  assume  those  arising  ex- 
became  defective  after  the  plaintiff  clusively  from  his  employer's  negli- 
began  to  work,  he  was  not  required  gence."  Leggett  v.  Atlantic  Coast  Line 
to  abandon  his  employment,— he  did  R.  Co.  (1910)  152  N.  C.  110,  67  S.  E. 
not  assume  the  risk  incident  to  danger  249. 
by  reason  of  the  master's  negligence.  The  employee  never  assumes  the  risk 

"When   an   injury   arises   to   an   em-  of  an   injury  caused  by  the  failure  of 

ployee    as    the    proximate    result   of    a  the  employer  to  perform  a  duty  which 

defect  in  the  'machinery,  ways,  or  ap-  he    cannot    delegate.      Norris    v.    Holt- 

pliances   of   the   company,'   the   defense  Morgan  Mills    (1911)    154   N.    C.   474, 

of  assumption  of  risk,  as  it  ordinarily  70  S.  E.  912. 

obtains,    is    not    available    to    defend-  5  Thomas  v.  Raleigh  &  A.  Air  Line 

ant."       Bissell     v.     Greenleaf -Johnson  R.  Co.   (1901)   129  N.  C.  392,  40  S.  E. 

Lumber  Co.    (1910)    152  N.  C.   123,  67  201;  Cogdell  v.  Southern  R.  Co.  (1901) 

S.  E.  259   (locomotive  without  cab,  ex-  129  N.  C.  398,  40  S.  E.  202;   Coley  v. 

posing  engineer  to  weather).  North  Carolina  B.  Co.    (1901)    128  N. 

In  Bemiett  v.   North  Carolina  Mfg.  C.  534,  57  L.R.A.  817,  39  S.  E.  43,  re- 

Co.    (1908)    147   N.   C.   620,    61   S.   E.  hearing   denied   in   129   N.   C.   407,    57 

463,    where    the    foreman    removed    a  L.R.A.   834,    40    S.   E.   195;    Bissell  v. 

guard  from  a  machine  which  the  plain-  Greenleaf -Johnson  Lumber  Co.    (1910) 

tiff  knew  to  be  necessary  to  protect  him  152  N.  C.  123,  67  S.  E.  259 ;   Wolfe  v. 

from  injury,  a  judgment  for  the  plain-  Seaboard  Air  Line  R.  Co.    (1911)    154 

tiff  was   sustained,   the    court   saying:  N.  C.  569,  70  S.  E.  993. 

"It    is'  now    settled    that   the    servant  6  Qreenlee  v.  Southern  R.  Co.   (1898) 

does   not   assume   the    risks    of    injury  122  N.  C.  977,  41  L.R.A.  399,  65  Am. 

arising  from  tke  master's   negligence."  St.    Rep.    734,    30    S.   E.    115;    Troxler 

"The  doctrine  of  assumption  of  risk  v.  Southern  R.  Co.    (1899)    124  N.   C. 

has  no  application  here,  for  it  is  not  189,   44  L.RA.   313,   70  Am.   St.   Rep. 

contended   by   plaintiff  that   he   is   en-  580,  32  S.  E.  550;  Elmore  v.  Seaboard 

titled  to  recover  unless  he  should  satis-  Air  Line  R.  Co.   (1903)   132  N.  C.  865, 

fy  the  jury  that  the  cause  of  the  death  44  S.  E.  620;  Eairston  v.  United  States 

of  his  intestate  was  the  negligence  of  Leather    Co.     (1906)     143    N.    C.    512, 

the   defendant.     It  is   elementary  that  55  S.  E.  847,  10  Ann.  Cas.  698. 
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was  guilty  of  negligence  in  undertaking  to  do  a  piece  of  work  in 
response  to  a  direct  order.^  But  on  general  principles  it  is  clear  that 
the  doctrine  must  necessarily  be  subject  to  the  qualification  recognized 
in  one  case,  viz.,  that  the  servant  cannot  recover  if  the  danger  to  be 
encountered  was  so  serious  that  a  prudent  man  would  not  have  risked 
it  for  the  sake  of  a  short  job.* 

On  the  other  hand,  according  to  the  stricter  view,  which  is  a  logical 
corollary  of  the  theory  that  a  servant  is  free  to  remain  or  to  leave  his 
employment,  the  fact  that  he  undertook  an  abnormally  dangerous 
piece  of  work  because  he  feared  that  he  would  be  discharged  if  he 
declined  to  undertake  it  is  a  wholly  immaterial  element.  The  sole 
point  to  be  considered  is  whether  the  danger  was  or  was  not  so  great 


iLee  V.  Northern  P.  R.  Co.  (1905) 
39  Wash.  388,  81  Pac.  834;  Fogus  v. 
Chicago  d  A.  B.  Go.  (1892)  50  Mo. 
App.  250;  Chicago,  R.  I.  &  P.  R. 
Go.  V.  McCarty  (1896)  49  Neb.  475,  68 
N.  W.  633;  Brennan,  v.  Front  Street 
CaUe  R.  Go.  (1894)  8  Wash.  363,  36 
Pac.  272. 

In  Harrison  v.  Denver  d  R.  G.  W. 
R.  Go.  (1891)  7  Utah,  523,  27  Pac. 
728,  the  court  in  upholding  the  correct- 
ness of  a  charge  to  the  effect  that  a 
servant  is  not  bound  to  set  up  his  own 
judgment  against  that  of  his  master 
as  to  the  safety  of  the  work,  under 
peril  of  dismissal,  where  the  work  or- 
dered to  be  done  is  not  obviously  dan- 
gerous, or  of  such  a  nature  that  he  can 
see  that  it  cannot  be  performed  with 
safety,  or  where  there  may  be  a  dif- 
ference of  opinion  about  it  in  the  minds 
of  reasonable  and  prudent  persons, 
said:  "An  employee  is  not  usually  in 
a  condition  to  abandon  his  employ- 
ment for  slight  reason;  for  out  of  em- 
ployment means  often  out  of  bread 
and  meat  for  his  family,  and  he  will 
take  unusual  and  hazardous  risks  to 
keep  his  place,  and  no  employer  ought 
to  put  him  to  the  choice  of  peril,  or 
loss  of  employment." 

In  Mason  v.  Richmond  &  D.  R.  Co. 
(1892)  111  N.  C.  482,  18  L.R.A.  845, 
32  Am.  St.  Rep.  814,  16  S.  E.  698,  the 
court  said,  in  reviewing  a  case  where  a 
brakeman  had  been  injured  in  obeying 
an  order  of  his  conductor  which  vio- 
lated a  rule  of  the  defendant:  "The 
question  involved  in  all  such  cases  is 
whether  the  subordinate  feels  con- 
strained to  obey  the  orders  of  his  su- 


perior, though  apparently  obedience 
will  be  attended  with  peril,  rather 
than  run  the  risk  of  defying  his  au- 
thority. The  fact  that  the  conductor 
has  the  power  to  employ  and  discharge 
brakemen  on  his  train  is  but  evidence 
to  show  that  the  brakemen  fear  to  dis- 
obey his  commands.  The  existence  of 
such  authority,  in  the  very  nature  of 
things,  cannot  be  made  the  invariable 
test  of  the  servant's  culpability.  If 
the  servant  never  knows  or  communi- 
cates with  a,  higher  official  than  the 
conductor,  and  receives  every  order 
upon  which  he  acts  in  the  line  of  his 
duty  from  him  as  a  superior,  as  it  is 
a  matter  of  universal  knowledge  is 
the  true  state  of  facts  on  all  rail- 
roads, is  it  not  reasonable  for  the  labor- 
er to  conclude  that  the  conductor  has 
power  to  waive  the  requirement  of  the 
rule  that  he  has  signed,  and  that,  if 
he  refuses  to  couple  cars  in  accordance 
with  his  direction,  and  thereby  delays 
the  departure  of  a  train,  he  may  at 
least  be  reported  for  inefBoiency,  and 
discharged  from  the  service  of  the  com- 
pany? If  the  servant  acts  upon  a  well- 
grounded  fear  of  losing  his  place,  the 
reason  of  the  rule  would  be  met,  and 
he  should  be  declared  free  from  culpa- 
bility, unless  the  plaintiff  recklessly 
exposed  himself  to  manifest  peril,  or 
chose  to  subject  himself  to  danger 
when  another  safe  mode  of  discharging 
his  duty  was  open  to  him,  as  in  Cham- 
hers  V.  Western  North  Carolina  R.  Co. 
(1884)    91   N.   C.  475." 

^East  Tennessee,  Y.  Jc  G.  R.  Co.  v. 
Duffield  (1883)  12  Lea,  63,  47  Am. 
Rep.  319. 
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that  a  prudent  man  would  not  have  faced  it.*  His  position  is  appar- 
ently not  improved  by  entering  a  protest  against  being  obliged  to  go 
on  with  the  work, — at  all  events  where  that  protest  merely  takes  the 
form  of  a  declaration  that  he  will  not  take  the  responsibility.* 

Under  either. theory,  of  course,  where  it  is  proved  that  the  servant 
was  ordered  to  do  a  certain  act  on  pain  of  being  discharged  if  he 
refused,  the  action  is  clearly  not  barred  if  it  is  shown  that  he  did  not 
fully  appreciate  the  risk  to  which  obedience  would  expose  him.* 

c.  Voluntary  action  not  predicahle  in  the  case  of  seamen. — For 
reasons  similar  to  those  which  prevent  the  defense  of  assumption  of 
risks  from  being  a  bar  to  an  action  by  a  seaman  (see  §  1201,  subd.  i, 
ante),  it  is  held  that  negligence  cannot  be  imputed  to  such  an  em- 
ployee merely  for  the  reason  that  he  does  not  refuse  to  perform  a  duty 
which  will  expose  him  to  an  abnormal  risk.^    But  it  would  seem  that. 


SEaley  v.  Cose  (1886)  142  Mass.  316, 
7  N.  E.  877;  Linch  v.  Sagamore  Mfg. 
Co.  (1887)   143  Mass.  206,  9  N.  E.  728. 

iWescott  V.  New  York  &  N.  E.  R. 
Co.  (1891)  153  Mass.  460,  27  N.  E.  10, 
where  it  was  held  that  a  conductor 
could  not  recover  for  injuries  caused 
by  a  collision  which  resulted  from 
starting  his  train  in  violation  of  rules, 
by  command  of  his  superior  officer,  when 
he  knew  that  the  other  train  had  the 
right  of  way,  and  that  such  officer  had 
no  special  information  regarding  it. 

5  Colorado  Midland  B.  Co.  v.  O'Brien 
(1891)    16   Colo.  219,  27  Pac.  701. 

6  Thus  it  is  held  that  negligence  can- 
not be  predicated  of  the  act  of  a  sailor 
in  obeying,  without  remonstrance,  the 
order  of  his  superior  to  operate  a  dan- 
gerous uncovered  winch,  where  diso- 
bedience of  the  orders  would,  under  the 
shin's  rules,  subject  him  to  punishment, 
and  would  also,  under  the  law  of  the 
forum,  subject  him  to  imprisonment 
and  forfeiture  of  wages.  Eldridge  v. 
Atlas  S.  8.  Co.  (1892)  134  N.  Y.  187, 
32  N.  E.  66,  affirming  58  Hun,  96,  11 
N.  Y.  Supp.  468  (for  an  earlier  ap- 
peal to  the  supreme  court,  see  55  Hun, 
309,  8  N.  Y.  Supp.  433).  In  the 
opinion  of  the  majority  it  was  said: 
"The  defendant  insists  that  the  com- 
mand to  operate  this  dangerous  winch 
was  not  lawful,  and  therefore  plaintiff 
might  rightfully  have  refused  obedience. 
If  it  be  conceded  that  the  command 
was  unlawful,  it  does  not  necessarily 
follow  that  plaintiffs  obedience  was 
negligence.     For,  whether  the  command 


was  lawful  or  unlawful,  the  evidence 
is  to  the  effect  that  his  disobedience 
would  have  resulted  in  his  punishment. 
The  boatswain,  under  whose  orders 
plaintiff  was  operating  the  winch,  testi- 
fied that  the  plaintiff  'was  bound  to 
obey  the  order  that  I  gave  him;  if  he 
did  not  obey  the  order  he  would  have 
been  put  in  irons  and  fined.'  Grant 
that  the  plaintiff  had  been  so  learned 
in  the  law  as  to  know  that  the  courts 
would  ultimately  decide  the  command 
was  unlawful,  and  disobedience  to  it 
lawful,  he  could  know  no  way  of  escape 
from  the  ship's  punishment  of  his  dis- 
obedience, for  there  was  none.  The 
jury  found  in  effect  that  he  was  coerced, 
through  fear  of  punishment,  into  obe- 
dience. If  the  command  was  unlawful, 
the  defendant's  case  is  not  improved 
by  the  fact  that  the  punishment  it 
would  visit  upon  disobedience  was  also 
unlavrful.  In  any  event  the  plaintiff 
was  in  a  dilemma.  He  had  to  choose 
between  present  punishment  with  a  pos- 
sible hope  of  remote  justification,  and 
customary  obedience  to  orders  with  the 
hope  that  by  care  he  would  escape  in- 
jury. Grant  that  he  made  a  mistake 
in  judgment  under  these  difficult  con- 
ditions, the  law  does  not  adjudge  it  to 
be  negligence,  and  the  jury,  upon  con- 
sideration, have  refused  to  do  so.  We 
cannot  hold  that  their  refusal  was 
error."  The  dissent  was  on  the  ground 
that  it  was  not  necessary  to  consider 
whether  the  servant  was  or  was  not 
negligent  in  obeying  the  specific  order 
which  led  to  his  being  injured,  as  an 
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if  he  is  doubtful  whether  a  particular  appliance  is  safe,  he  is  at  least 
bound  to  make  some  objection,  or  ask  that  another  one  shall  be  fur- 
nished.'' 

That  the  contributory  negligence  of  a  seaman  in  respect  to  the 
manner  in  which  he  conducted  himself  in  performing  his  duties  is  a 
ground  for  mitigation  of  damages,  see  §  1229,  post. 

1216.  [302a]  Duty  of  the  servant  to  quit  the  employment  when  he 
ascertains  that  he  is  exposed  to  an  abnormal  risk. —  The  doctrine  that 
it  is,  as  a  matter  of  law,  contributory  negligence  to  continue  working 
after  the  existence  of  an  abnormal  risk  is  ascertained,  obviously  in- 
volves the  corollary  that  there  is  a  positive  duty  on  the  servant's  part 
to  withdraw  from  the  dangerous  environment  altogether,  within  a  rea- 
sonable time  after  he  has,  or  ought  to  have,  discovered  its  unsafety,* 

assumption  of  the  risks  incident  to  the  obey  orders   of   oflBcers,   though  danger 

use   of  his   master's  appliances   in   the  to  be  encountered  is  known ) . 

condition    in    which    they   were    might  "J  The  Julia   Fowler    (1892)    49   Fed. 

be  implied  from  his  acceptance  of  the  277     (rope    supporting    triangle    gave 

service.  way ) . 

RotIw>eU    V.    Hutchinson    (1886)     13  l  "If  he   [the  servant]   has  notice  of 

Sc.   Sess.   Cas.   4th   series,   463.     There  any  defect     .     .     .     from  which  injury 

the   court   said:      "Where   a,  workman,  may    be    reasonably    apprehended,     he 

seeing  a  danger  before  him,  knowingly  should,    generally    speaking,    quit    the 

rushes  into  it,  he  has  himself  to  blame  service  for  his  own  protection."  Eureka 

if  he  sustains  injury  from  it,  the  alter-  Co.  v.  Bass  (1886)  81  Ala.  200,  60  Am. 

native  being  that  he  must  decline  to  go  Rep.    152,   8    So.   216. 

on  with  his  work."     The  case  of  a  sea-  In  Davis  v.   Baltimore  d   0.  R.   Co. 

man  is  very  different  from  that  of  the  (1893)   152  Pa.  314,  25  Atl.  498,  it  was 

ordinary  workman  on  land.    It  is  quite  remarked  that  the  plaintiff  knew  that 

impossible   to   suggest  that,  because    a  box   cars  were   in  common  use   on  the 

seaman  sees  something  wrong  with  the  rear  of  freight  trains,   and,   if  he   did 

gearing  of  the  vessel,  or  with  some  of  not   think   them    reasonably   safe   with 

the  appliances,  he  is  therefore  to  strike  the  exercise  of  reasonable  care,  it  was 

work.      The   discipline    of   the   ship    is  his  own  folly  to  ride  on  one. 

quite    inconsistent    with    such    a    posi-  See  also  United  States  Boiling  Stock 

tion,  and  I  should  suppose  that,  if  any  Co.   v.   Wilder    (1886)    116   111.   100,   5 

man  in  the  condition  of  a  seaman  on  N.   E.    92;    Baltimore   dc   0.   R.    Co.   v. 

board  a  ship  of  the  mercantile  marine  Baugh   (1892)    149  U.  S.  405,  37  L.  ed. 

were  to  take  that  course,  he  would,  in  787,  13  Sup.  Ct.  Rep.  914;  Bjorman  v. 

the  first  place,  be  put  in  irons  by  the  Fort   Bragg   Redwood   Co.    (1894)    104 

master,  and  would  probably  be  sent  to  Cal.  626,  38  Pac.  451;  Camp  Point  Mfg. 

prison  when  he  came  on  shore.  Oo.    v.    Ballou     (1874)     71    111.    417; 

To  the  same  effect,   see  Andersen  v.  Chicago  &  A.  R.  Go.  v.  Munroe   (1877) 

New  York  &  C.  Mail  8.  8.  Co.    (1897)  ^^  ^^^-  25;   Illinois  C.  R.  Co.  v.  Jones 

13  App.  Div.  218,  43  N.  Y.  Supp.  213,  (l^^^)   11  111.  App.  324;  Missouri  Fur- 

(1896)    17   Misc.    93,    39   N.   Y.   Supp.  "^^^  ^°-^-  ^^^fy^f^i  ^°^  ^"■„**' 

425    fnot  neErlie-ence  -oer  se  to  obev  an    *^  ^"^^  ^^P"  ^^S;   8xo%ft  &  Co.  v.  Rut- 
4Z5    (not  negligence  per  se  to  obey  an    ^^^^^^^    ^gg^  jjj 

order  to  go  below  and  close  the  ports  ggg.    g^nj,  ^   ^^^j.^    (1889)    125   Pa. 

without   taking    a     ight -servant    fell  501,  17  Atl.  449;   Mammoth  Vein  Coal 

down  partly  opened  hatch  while  return-  Qo.    v.    BuUis     (1907)     83    Ark.    567, 

ing  to   the   deck);    Keating   v.   Paci/ic  104    S.    W.    210;    Lammey    v.    Center 

Stream  Whaling  Co.    (1899)    21  Wash.  Coal   Min.   Co.    (1909)    144   Iowa,   640, 

415,    58    Pac.   224    (not   negligence   to  123  N.  W.  356;  Sours  v.  Great  'North' 
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or  discontinue  the  use  of  the  dangerous  instrumentality,'  especial- 
ly where  he  has  it  within  his  power  to  remedy  the  defect.'  If  the  peril 
is  created  by  the  unfitness  of  one  of  his  coservants,  his  proper  course 
is  to  refuse  to  work  any  longer  in  a  position  where  that  unfitness  will 
be  a  possible  source  of  danger.* 

It  is  manifest,  on  the  other  hand,  that  the  consequence  of  adopting 
the  doctrine  that  it  is  not  culpable,  as  a  matter  of  law,  to  continue 
working  with  a  knowledge  of  an  abnormal  risk,  is  that  an  election 
between  these  alternative  courses  cannot  be  treated  as  being  absolutely 
obligatory.* 

Under  the  more  rigorous,  as  well  as  the  more  lenient,  doctrine,  a 
servant  is  not  bound  to  abandon  his  work  the  moment  he  has  dis- 
covered the  abnormal  danger.  The  rule  is  that,  after  reporting  the 
danger  to  his  superior  officer,  he  may,  if  it  is  not  imminent  and 
obvious,  continue  to  encounter  it  for  what  is  described  as  a  "short" 
or  "reasonable"  time,  with  the  expectation  that  the  master  will  per- 


ern  R.  Co.  (1901)  84  Minn.  230,  87  N. 
W.  766;  Philadelphia  &  R.  R.  Co.  v. 
Suber  (1889)  128  Pa.  63,  5  L.R.A.  439, 
18  Atl.  334;  Lineoski  T.  Susquehanna 
Coal  Co.  (1893)  157  Pa.  153,  27  Atl. 
577 ;  Hawh  v.  Pennsylvania  R.  Co. 
(1887)  7  Sadler  (Pa.)  212,  11  Atl. 
459;  Jackson  r.  Kansas  City,  L.  &  S. 
K.  R.  Co.  (1884)  31  Kan.  761,  3  Pac. 
501;  Pittsburgh  d  W.  Coal  Co.  v.  Es- 
tievenard  (1895)  53  Ohio  St.  43,  40 
N.  E.  725;  Coal  £  Min.  Co.  v.  Clay 
(1894)  51  Ohio  St.  542,  sub  nom. 
Consolidated  Coal  &  Uin.  Co.  v.  Floyd, 
25  L.E.A.  848,  38  N.  E.  610. 

In  Bannon  v.  Lutz  (1893)  158  Pa. 
166,  27  Atl.  890,  the  trial  judge  was 
asked  by  defendant  to  give  the  fol- 
lowing instruction:  "If  the  employee 
thinks  that  his  employer  is  cpnducting 
his  business  in  an  unsafe  way,  it  is 
his  duty  to  leave  it,  and  he  cannot 
recover  for  injuries  received  by  rea- 
son of  the  kind  of  machinery,  or  mode 
of  doing  business  which  has  been  used 
and  practised  for  several  years,  and 
with  which  the  employee  was  familiar." 
The  following  remarks  made  by  him 
in  reply  were  approved,  as  »  whole,  by 
the  supreme  court:  "In  some  particu- 
lars, it  is,  in  my  judgment,  correct, 
and  in  others  it  is  incorrect.  In  my 
judgment,  if  the  employee  thinks  that 
his  employer  is  conducting  his  busi- 
ness in  an  unsafe  way,  then  it  is  his 
duty   to   quit   it;    he   cannot,   in   other 


words,  dictate  to  his  employer  how  to 
conduct  the  business;  but  it  is  the 
duty  of  the  employer  to  furnish  proper 
machinery  to  conduct  it.  In  other 
words,  I  make  a  distinction  between  a 
man  conducting  his  business,  and  fur- 
nishing appliances  with  which  to  con- 
duct it.  He  can  conduct  it  as  he 
thinks  proper,  and  if  the  employee  don't 
like  that  way  he  must  leave  it." 

ZHelhlg  v.  Slaughter  (1901)  95  111. 
App.    623. 

SBemish  v.  Roberts  (1891)  143  Pa. 
1,   21  Atl.   998. 

4  Frazier  v.  Pennsylvania  R.  Co. 
(1860)  38  Pa.  104,  80  Am.  Dec.  467. 

6  "It  is  undoubtedly  the  duty  of  a 
master,  where  his  servant  is  engaged 
in  hazardous  employments,  to  see  that 
every  reasonable  precaution  on  his  part, 
to  insure  safety,  is  observed.  The  pri- 
mary duty  of  the  servant  is  obedience, 
and  it  is  not  to  be  expected  that  he 
will,  upon  mere  imaginary  danger,  of 
which  he  may  be  conscious,  assert  his 
right  to  relinquish  his  employment.  He 
naturally  looks  to  his  employer  for  the 
observance  of  all  reasonable  and  proper 
precautions,  and  his  continuance  in  the 
service  when  such  precautions  have  not 
been  observed  is  rather  to  be  attribu- 
ted to  confidence  reposed  in  those  to 
whose  superior  judgment  he  yields." 
Keegan  v.  Kavanaugh  (1876)  62  Mo. 
232.  See  also  cases  cited  under  chap- 
ter LVi.,  post. 
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form  his  duty  by  removing  it.^  In  other  words,  if  he  has  justifiable 
grounds  for  believing  that  the  master  will  remove  the  source  of  dan- 
ger, whether  his  impression  is  the  result  of  an  explicit  promise  or 
not,  he  may  continue  working  without  culpability  as  long  as  the  jury 
may  consider  it  to  be  reasonable  to  retain  that  belief.''  As  a  matter 
of  fact  it  will  be  found  that,  in  the  majority  of  cases,  the  time  which 
had  elapsed  between  the  discovery  of  the  abnormal  conditions  and  the 
accident  was  at  least  sufficiently  long  to  give  the  servant  an  ample  op^ 
portunity  for  considering  whether  it  would  be  advisable  for  him  to 
continue  to  incur  the  risk.  In  no  case,  probably,  would  a  court  allow 
recovery  where  the  defect  which  caused  the  injury  had  come  to  the 
servant's  knowledge  several  months  before  the  accident.' 

The  case  of  a  railway  servant  stands  upon  a  special  footing,  as  he 
is  deemed  to  owe  a  duty  to  the  public  as  well  as  to  his  employers,  and 
the  effect  of  the  decision,  as  a  whole,  is  that  he  is  justified  in  taking 
much  greater  risks  than  employees  in  other  occupations,  without  nec- 
essarily forfeiting  his  right  of  action.  Under  ordinary  circumstan- 
ces, such  a  servant  seems  to  be,  at  all  events,  entitled  to  remain  at 
work  until  he  obtains  an  opportunity  of  notifying  the  proper  agent  of 
the  master  as  to  the  existence  of  the  danger.'    It  is  only  in  very  ex- 

SRush  V.  Missouri  P.  R.  Co.   (1887)  too   short);    Western   &   A.   R.    Co.   v. 

36  Kan.  129,  12  Pac.  582;  CUcago,  W.  Bishop  (1873)  50  Ga.  465  (unsafe  coup- 

d   V.   Coal  Co.  V.  Peterson    (1890)    39  ling  used  for  ten  months). 

111.  App.  114   (miner  apprehended  that  ^  Benion  v.  New  York,  N.  B.  A  B.  R. 

the  roof  of  a  drift  was  dangerous,  but  Go.    (1897)    25   C.  C.  A.  223,  51  U.  S. 

had  demanded  that  the  owner  should,  App.   157,  79  Fed.  903    (injury  to  sta- 

as    he    was    bound    to    do    by    statute,  tion  master  owing  partly  to  the  eondi- 

supply  material  for  propping  it)  ;  Ross  tion  of  a  platform,  and  partly  to  the 

V.  Chicago,  M.  <&  St.  P.  R.  Co.   (1881)  want  of  a  proper  system  for  regulating 

2    McCrary,    235,    8    Fed.    544     (jury  the  approach  of  trains  to  the  station)  ; 

charges   that   two   or  three  weeks  was  Wright  v.  Chicago,  I.  d  L.  R.  Co.  (1903) 

not  an  unreasonable  time  to  remain  at  160  Ind.  583,  66  N.  E.  454   (brakeman's 

work    with    an    incompetent    coaervant  knowledge  of  location  of  switch  stand), 

whose    unfitness    the    plaintiff   had    re-  In  Louisville  d   N.   R.   Co.  v.  Kelly 

ported).  (1894)    11  C.  C.  A.  260,  24  U.  S.  App. 

IBoifman  v.  Dickinson  (1888)  31  W.  103,  63  Fed.  407,  it  was  held  that  the 
Va.  142,  6  S.  E.  53.  See  also  §  1213  trial  judge  had  properly  refused  a  re- 
notes  1,  2,  ante.  Compare  the  Ian-  quest  for  an  instruction  to  the  effect 
guage  used  in  describing  the  length  of  that,  if  the  plaintiff  knew  that  the  dead- 
the  period  during  which  a  servant  is  woods  of  the  cars  he  was  attempting  to 
justified  in  remaining  in  an  employ-  couple  were  out  of  repair,  that  there 
raent  after  receiving  an  explicit  prom-  were  holes  and  pitfalls  in  the  roadbed, 
ise  from  the  master  that  the  danger-  and  that  the  fireman  in  charge  of  the 
ous  conditions  will  be  remedied.  See  engine  was  incompetent,  and  remained 
§  1353,  post.  in  the  service  of  the  company  without 

8  See,  for  example,  Limberg  v.  Glen-  making  objection,  and  without  receiving 
wood  Lumber  Co.  (1899)  127  Cal.  598,  any  promise  that  the  causes  of  danger 
49  L.R.A.  33,  60  Pao.  176  (teamster  mentioned  should  be  removed,  he  was 
had  complained,  about  nine  months  be-  not  entitled  to  relief.  "If  the  defend- 
fore  the  accident,  that  the  lines  were  ant   in   error,"    said   the    court   of    ap- 
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treme  circumstances  that  he  will  not  be  warranted  in  remaining  on  a 
train  until  it  reaches  the  next  station.'"    But  the  exigencies  of  rail- 


peals,  "knew  that  the  deadwoods  were 
out  of  repair,  he  must,  in  all  probabil- 
ity, have  acquired  the  knowledge  on  the 
spot;  and,  consistently  with  the  terms 
of  the  instruction,  his  supposed  knowl- 
edge of  the  condition  of  the  track,  and 
of  the  incompetency  of  the  fireman  as 
an  engineer,  may  have  come  to  him  so 
recently  as  to  have  aflForded  him  no  op- 
portunity to  make  objection  or  com- 
plaint. Besides,  even  if  he  had  the  sup- 
posed knowledge,  it  was  a  question  for 
the  jury  whether  or  not,  under  the  cir- 
cumstances, Ke  ought  to  have  attempt- 
ed to  make  the  coupling,  and  in  so  doing 
was  himself  negligent,  or  to  be  consid- 
ered as  having  voluntarily  assumed  the 
risk  of  his  act.  The  question  was  es- 
sentially one  of  contributory  negligence, 
and  the  instruction  should  have  been  so 
framed  as  to  leave  It  to  the  jury." 

10  The  danger  arising  from  the  want 
of  a  step  on  one  of  the  ears  in  a  freight 
train  over  which  a,  brakeman  may  have 
to  pass  is  not  so  imminent  as  to  sub- 
ject him  to  the  charge  of  recklessness 
in  having  remained  at  his  post,  where 
he  is  assured  by  the  conductor  that  the 
car  will  be  removed  from  the  train  when 
it  reaches  a  station  a  few  miles  distant, 
if,  upon  examining  his  manifests,  he 
finds  that  it  does  not  contain  perishable 
freight.  Kane  v.  Northern  G.  B.  Co. 
(1888)  128  U.  S.  91,  32  L.  ed.  339,  9 
Sup.  Ct.  Rep.  16. 

So,  it  has  been  said,  arguendo,  tTnai, 
an  engineer  is  not  necessarily  negligent 
because  he  does  not  abandon  his  engine 
between  two  stations,  when  he  first  dis- 
covers it  to  be  defective.  Irvine  v.  Flint 
d-  P.  M.  R.  Go.  (1891)  89  Mich.  416,  50 
N.  W.  1008. 

This  principle  is  impliedly  recognized 
in  Picrson  v.  Neio  York,  N.  H.  &  E.  B. 
Co.  (1900)  53  App.  Div.  363,  65  N.  Y. 
Supp.  1039,  where  an  engineer  was  held 
not  to  be  negligent  in  taking  his  engine 
on  to  a  station  a  considerable  distance 
beyond  the  place  where  the  air  brakes 
had  refused  to  work.  But  the  actual 
point  of  the  decision  is  different.  See 
§  1208,  note  6,  ante. 

Usually  an  engineer  may  continue  to 
operate  the  engine  until  he  reaches  a 
station  where  the  defect  can  be  cured  or 
a  new  engine  obtained,  if  the  defect  is 
such  that  he  might  reasonably  believe 


that  it  could  he  safely  operated  by  great 
care,  and  if  the  risk  is  not  greater  than 
persons  of  ordinary  prudence  would 
take.  Fordyce  v.  JUdwards  (1895)  60 
Ark.  438,  30  8.  W.  758. 

Where  an  engineer  for  a  special  trip 
was  assigned  an  engine  which,  on  ex- 
amination seemed  efficient,  but  the  air- 
brake proved  worthless,  and  repairs 
could  not  be  made  until  his  return  to 
the  starting  point,  he  did  not,  by  con- 
tinuing at  his  post  on  the  return  trip, 
take  all  the  risk  of  accident.  Flynn  v. 
Kansas  City,  St.  J.  &  C.  B.  B.  Go. 
(1887)  —  Mo.  — ,  10  West.  Rep.  418. 
See  also  the  remarks  of  Brewer,  J.,  in 
O'Rourke  v.  Union  P.  B.  Co.  (1884)  22 
Fed.  191. 

A  brakeman  is  not  chargeable  with 
negligence  in  attempting  to  use  the 
brakes  on  cars  so  loaded  as  to  make 
their  use  unsafe,  when  he  first  discovers 
the  fact  at  a  time  when  the  ears  are  in 
rapid  motion  toward  a  standing  car 
upon  which  others  are  at  work  and  in 
imminent  danger.  Irvine  v.  Flint  £  P. 
M.  B.  Co.  (1891)  89  Mich.  416,  50  N. 
W.  1008.  To  the  same  effect,  see  Groff 
V.  Cincinnati  &  I.  B.  Co.  (1871)  1  Cin. 
Sup.  Ct.  Rep.  264  (defective  bridge). 

Where  the  unfitness  of  a  servant  was 
ascertained  for  the  first  time  on  the 
trip,  it  was  held  correct  to  refuse  to 
give  the  peremptory  instructions  asked 
for  by  the  defendant,  that  if  the  plain- 
tiff knew,  or  even  had  the  opportunity 
of  knowing,  before  his  fall  from  the  car 
in  question,  that  the  engineer  was  an 
unfit  or.  unsafe  man  to  run  the  engine, 
it  was  the  plaintiff's  duty  absolutely  to 
refuse  to  work  with  him  any  longer. 
The  Supreme  Court  said:  "The  duty  of 
the  plaintiff,  under  such  circumstances, 
is  not  to  be  determined  by  the  single 
fact  of  his  knowledge  of  the  danger  he 
incurred  by  continuing  to  serve  with  a 
coemployee  known  by  him  to  be  an  unfit 
and  incompetent  person.  It  was  enough 
for  the  court  to  say,  as  it  did,  that  a 
failure  on  the  part  of  the  plaintiff  to 
refuse  to  work,  in  view  of  that  knowl- 
edge on  his  part,  mieht  be  negligence 
on  his  part.  The  qualification  was  cor- 
rect, that  it  was  for  the  jury  to  say, 
from  all  the  attending  circumstances, 
whether  his  failure  to  do  so  was  in  fact 
contributory    negligence.      A    suitable 
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way  traffic  will  not  excuse  the  servant  for  running  the  risk  of  almost 
certain  injury.^^ 

1217.  [303]  Failure  of  servant  to  report  a  defect. — (Compare  § 
1194,  ante.) 

a.  Generally. — From  the  language  used  in  some  of  the  cases  it 


judgment  on  that  question  can  only  be 
reached  by  carefully  weighing  the  prob- 
able consequences  of  both  courses  of 
conduct,  and  it  might  well  happen  that 
even  at  the  risk  of  injury  to  himself, 
occasioned  by  the  unskilfulness  of  his 
coemployee,  the  plaintiff  might  still  rea- 
sonably be  regarded  as  under  a  duty 
not  suddenly  and  instantly  to  refuse  to 
continue  in  the  conduct  of  the  business 
of  his  principal.  Many  cases  might  be 
conceived  in  which  the  latter  course 
might  even  increase  the  danger  to  the 
plaintiff  himself,  and  entail  great  injury 
and  loss  to  others."  Northern  P.  B.  Co. 
V.  Mares  (1887)  123  U.  S.  710,  31  L. 
ed.  296,  8  Sup.  Ct.  Rep.  321.  To  the 
same  effect,  see  Francis  v.  Kansas  City, 
St.  J.  d  G.  B.  R.  Co.  (1895)  127  Mo. 
658,  28  S.  W.  843,  affirmed  in  (1895) 
127  Mo.  676j  30  S.  W.  129  (switchman 
not  bound  to  abandon  work  imcmediately 
upon  his  ascertaining  incompetence  of 
engineer ) . 

11  No  recovery  can  be  had  by  a  fire- 
man who  remained,  without  protest,  on 
a  detached  engine  when  he  knew  that  it 
was  about  to  be  run  without  orders  over 
a  section  of  the  road  on  which,  as  he 
was  aware,  the  engineer  had  no  right  to 
take  it  without  orders.  Baltimore  & 
O.  B.  Co.  V.  Bawgh  (1893)  149  U.  S. 
368,  37  L.  ed.  772,  13  Sup.  Ct.  Rep.  914, 
Field,  J.,  dissenting,  but  only  on  the 
ground  of  the  fireman's  knowledge  of 
the  conditions.  The  following  remarks 
of  the  learned  judge,  made  after  the 
review  of  the  evidence  which  led  him 
to  his  conclusion  as  to  the  facts,  are  of 
sufficient  general  interest  to  be  worth 
quoting:  "His  information  as  to  what 
■was  known,  and  consequently  directed 
or  omitted,  by  the  engineer  on  that 
subject,  was  too  imperfect  for  him  to 
act  upon  it.  His  continuance  as  fireman 
on  the  locomotive  after  its  movement  to 
return  to  Bellaire  was  not  with  suffi- 
cient knowledge  of  any  failure  of  the 
engineer  to  give  the  proper  orders  as  to 
a  scheduled  train  to  justify  an  aban- 
donment of  the  locomotive.  It  was  under 
4he  direction  of  the  engineer,  not  of  the 


fireman,  and  he  may  have  felt  confident 
that  it  could  be  run  on  a  side  track  if 
necessary  to  avoid  any  possible  collision 
with  a  train  coming  in  the  opposite 
direction,  as  was  sometimes  done.  It 
would  be  a  dangerous  notion  to  put  into 
the  heads  of  firemen  and  other  em- 
ployees of  a  railroad  company  that  if 
they  had  reason  to  believe,  without  posi- 
tive information  on  the  subject,  that 
dangers  attended  the  course  pursued  by 
the  movements  of  the  train  under  the 
direction  of  its  conductor  they  would 
be  deemed  to  assume  the  risk  of  such 
movements  if  they  did  not  expostulate 
with  him,  and,  if  he  did  not  heed  the 
expostulation,  leave  the  train,  even  af- 
ter it  had  commenced  one  of  its  regular 
trips.  A  strange  set  of  legal  questions 
would  arise,  more  embarrassing  to  the 
courts  than  the  fellow-servant  question, 
if  such  action  should  be  deemed  essential 
to  the  retention  by  the  employee  of  the 
right  to  claim  indemnity  for  injuries 
which  might  follow  from  the  course 
pursued.  If  the  employees  could  aban- 
don a  train  after  it  had  commenced  one 
of  its  regular  trips  when  they  had  rea- 
son to  believe,  without  absolute  informa- 
tion, that  danger  might  attend  their 
continuance  on  it,  new  strikes  of  em- 
ployees would  spring  up  to  embarrass 
the  commerce  of  the  country  and  annoy 
the  community,  founded  upon  such  al- 
leged apprehensions.  The  circumstances 
attending  the  cases  in  which  an  em- 
ployee has  been  held  to  have  voluntarily 
assumed  the  risk  of  an  irregular,  im- 
proper, or  ill-advised  movement  of  a 
train,  under  directions  of  its  conductor, 
are  essentially  different  from  those  of 
the  case  before  us." 

An  engineer  is  guilty  of  contributory 
negligence,  where,  of  his  own  volition 
and  without  orders,  he  attempts  to  take 
his  train  across  a  bridge  which  he  has 
reason,  from  his  personal  examination, 
to  believe  to  have  become  unsafe  through 
a  flood,  the  waters  of  which  are  still 
rising.  Columbus  d  W.  R.  Co.  v.  Bridg- 
es (1888)  86  Ala.  448,  11  Am.  St.  Rep. 
58,  5  So.  864. 
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would  seem  that  the  failure  to  report  the  existence  of  a  defect  was  re- 
garded merely  as  a  supplementary  and  cumulative  ground  for  barring 
the  servant's  action,  rather  than  as  an  indispensable  ingredient  of  the 
defense.^  It  has  also  been  specifically  laid  down  that  the  servant's 
continuance  of  work  with  knowledge  of  the  risk  is  contributory  negli- 
gence, as  matter  of  law,  only  where  the  servant  has  failed  to  object  or 
protest.*  But  the  simplest  and  most  rational  view  would  seem  to  be 
that  the  duty  to  report  is  really  a  distinct  and  specific  obligation,  the 
breach  of  which  renders  a  servant  chargeable  with  contributory  negli- 
gence, though,  in  the  nature  of  the  case,  the  effect  of  that  breach  can 
seldom,  if  ever,  become  a  practical  question  in  any  instance  on  which 
the  legal  significance  of  the  servant's  conduct  in  continuing  to  work 
does  not  also  present  itself  for  consideration.  And  such  seems  to  be 
virtually  the  view  of  the  courts  which  have  adverted  to  the  failure  to 
perform  the  duty  as  one  of  the  distinct  factors  bearing  upon  the  right 
of  recovery.'     The  servant's  inability  to  recover  is,  of  course,  espe- 


1  See  Baltimore  &  0.  R.  Co.  v.  Baugh 
(1893)   149  U.  S.  368,  37  L.  ed.  772,  13 

Sup.  Ct.  Rep.  914;  McQueen  v.  Central 
Branch  Union  P.  R.  Co.  (]883)  30  Kan. 
691,  1  Pac.  139 ;  Lawrence  v.  JSagemeyer 
&  Co.  (1892)  93  Ky.  591,  20  S.  W.  704; 
Jones  V.  Roach  (1876)  9  Jones  &  S. 
248;  PoUich  v.  Sellers  (1890)  42  La. 
Ann.  623,  7  So.  786;  Silvia  v.  Wampa- 
noag  Mills  (1900)  177  Mass.  194,  58  N. 
E.  590 ;  Atlanta  &  C.  Air  Line  R.  Co.  v. 
Ray  (1883)  70  Ga.  674. 

"If  the  engineer,"  said  the  court  in 
Hough  V.  Texas  &  P.  R.  Co.  (1879)  100 
U.  S.  213,  224,  25  L.  ed.  612,  617,  "after 
discovering  or  recognizing  the  defective 
condition  of  the  cowcatcher  or  pilot,  had 
continued  to  use  the  engine  without  giv- 
ing notice  thereof  to  the  proper  officers 
of  the  company,  he  would  undoubtedly 
have  been  guilty  of  such  contributory 
negligence  as  to  bar  a  recovery,  so  far 
as  such  defect  was  found  to  have  been 
the  efficient  cause  of  the  death.  He 
would  be  held,  in  that  case,  to  have  him- 
self risked  the  dangers  which  might  re- 
sult from  the  use  of  the  engine  in  such 
defective  condition." 

2  Greenleaf  v.  Dubuque  &  S.  0.  R.  Co. 
(1871)  33  Iowa,  52. 

Under  the  characteristic  Missouri 
doctrine  reviewed  in  §  1214,  ante,  neith- 
er the  failure  to  complain,  nor  the  mak- 
ing of  a  complaint,  is  decisive.  Thorpe 
V.  Missouri  P.  R.  Go.  (1886)  89  Mo.  652, 
68  Am.  Rep.  120,  2  S.  W.  3. 


s  Ross  V.  Chicago,  M.  &  St.  P.  R.  Co. 
(1881)  2  McCrary,  235,  8  Fed.  544; 
Weeks  v.  Scharer  (1901)  49  C.  C.  A. 
372,  111  Fed.  330  (failure  to  report  in- 
competency of  fellow  servant)  ;  Hull  v. 
Northern  P.  B.  Co.  (1905)  69  C.  C.  A. 
151,  136  Fed.  153  (failure  to  report 
incompetency  of  fellow  servant)  ;  Colum- 
lus   &   W.  R.   Co.  V.  Bradford    (1888) 

86  Ala.  574,  6  So.  90;  Evans  v.  Chess- 
mond  (1890)  38  111.  App.  615;  Atlanta 
&  C.  Air  Line  R.  Co.  v.  Ray  (1883)  70 
Ga.  674;  Walash,  St.  L.  &  P.  R.  Co. 
V.  Thompson  (1884)  15  111.  App.  117; 
Illinois  C.  R.  Co.  v.  Jewell  (1867)  46 
111.  99,  92  Am.  Dec.  240;  Camp  Point 
Mfg.  Co.  V.  Ballou  (1874)  71  111.  417; 
Toledo,  W.  d  W.  R.  Co.  v.  Eddy  (1874) 
72  111.  138;  St.  Louis  cC  S.  E.  R.  Go.  v. 
Brite  (1874)  72  111.  256;  Allerton  Pack- 
ing Go.  V.  Egan  (1877)  86  111.  253; 
Pennsylvania  Go.  v.  Lynch  (1878)  90 
111.  333 ;  Missouri  Furnace  Go.  v.  Abend 
(1883)  107  111.  44,  47  Am.  Rep.  425; 
Stafford   v.    Chicago,    B.    d    Q.    R.    Co. 

(1885)  114  111.  244,  2  N.  E.  185;  United 
States    Rolling    Stock    Go.    v.    Wilder 

(1886)  116  111.  100,  5  N.  E.  92;  Chicago 
<f  A.  R.  Co.  v.  Bragonier  (1886)  119 
111.  51,  7  N.  E.  688;  Hoioe  v.  Medaris 
(1899)  183  111.  288,  55  N.  B.  724,  re- 
versing (1899)  82  111.  App.  515;  Chi- 
cago £  A.  R.  Go.  V.  Cullen  (1900)  187 
111.  523,  58  N.  E.  455,  affirming  (1900) 

87  111.  App.  374;  Illinois  Steel  Go.  v. 
Paschke  (1893)  51  111.  App.  456;  Peoria, 
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cially  clear  wliere  lie  has  failed  to  fulfil  a  duty  in  this  regard  which 
has  been  imposed  upon  him  by  the  express  orders  of  his  employer.* 

That  the  servant  cannot  be  debarred  from  maintaining  an  action 
on  the  ground  that  he  did  not  report  a  defect,  except  where  he  was  also 
chargeable  with  a  knowledge  of  that  defect,  follows  immediately  from 
the  general  principle  explained  in  §  120Y,  ante^  and  it  has  been  so 
held  in  the  cases  cited  below.^  Nor  can  any  duty  to  report  be  predi- 
cated with  regard  to  conditions  which  are,  or  which  may  be  presumed 
to  be,  known  to  the  employer.* 

6.  To  whom  the  report  should  be  made. — As  a  general  rule  the  serv- 


D.  £  E.  B.  Oo.  V.  Puokett  (1893)  52 
111.  App.  223 ;  St.  Louis  Press  Brick  Go. 
V.  Kenyan  (1893)  57  111.  App.  640; 
Chicago  &  A.  R.  Go.  v.  Merriman  (1899) 
86  111.  App.   454;   Eelbig  v.  Slaughter 

(1901)  95  111.  App.  623;  McFarlan  Gar- 
riage  Go.  v.  Potter  (1899)  153  Ind.  107, 
53  N.  E.  465;  Cunningham  v.  Merrimao 
Paper  Oo.    (1895)    163  Mass.  89,  39  N. 

E.  774;  Streets  v.  Grand  Trunk  B.  Co. 

(1902)  76  App.  Div.  480,  78  N.  Y. 
Supp.  729,  affirmed  in  (1904)  178  N.  Y. 
553,  70  N.  E.  1109;  Grutahfield  v.  Rich- 
mond &  D.  R.  Go.  (1878)  78  N.  C.  300; 
D&gnan  y.  Jordan  (1895)  164  Mass.  84, 
41  N.  E.  117;  Lyttle  v.  ClUcago  d:  W.  M. 
R.  Co.  (1890)  84  Mich.  289,  47  N.  W. 
571;  Le  Glair  v.  First  Div.  St.  Paul  d  P. 
R.  Go.  (1873)  20  Minn.  9,  Gil.  1;  New 
Orleans,  J.  &  G.  N.  R.   Co.  v.  Hughes 

(1873)  49  Miss.  258;  McDermott  v. 
Hannibal  &  St.  J.  R.  Go.  (1885)  87  Mo. 
285;  Coal  &  Min.  Co.  v.  Clay  (Consoli- 
dated Goal  d  Min.  Oo.  v.  Floyd)  (1894) 
51  Ohio  St.  542,  25  L.R.A.  848,  38  N.  B. 
610;    Frazier   v.    Pennsylvania   R.    Oo. 

(1860)  38  Pa.  104,  80  Am.  Dee.  467; 
Patterson    v.    Pittsburg    d    G.    B.    Co. 

(1874)  76  Pa.  389,  394,  18  Am.  Rep. 
412;  Baker  v.  Allegheny  Valley  R.  Co. 
(1880)  95  Pa.  211,  40  Am.  Rep.  634 
{arguendo)  ;  Philadelphia  d  R.  R.  Go. 
V.  Huler  (1889)  128  Pa.  63,  5  L.R.A. 
439,  18  Atl.  334;  Bemisch  v.  Roberts 
(1891)  143  Pa.  1,  21  Atl.  998;  Limeoski 
V.  Susquehanna  Goal  Go.  (1893)  157  Pa. 
153,  27  Atl.  577;  M'Gha/rles  v.  Horn 
Silver  Min.  &  Smelting  Go.  (1894)  10 
Utah,  470,  37  Pae.  733. 

"Owing  the  master  a  duty  in  protect- 
ing his  property,  and  being  charged  with 
the  safety  of  fellow  servants,  of  trav- 
elers, and  of  the  property  of  shippers, 
the  railway  operative,  knowing  of  de- 
fects in  machinery,  or  want  of  skill  in 


fellow  servants,  is  derelict  in  not  ad- 
vising his  master,  that  investigation  and 
repairs  of  machinery,  or  the  discharge 
of  the  unfaithful  may  follow,  for  the 
safety  of  all  concerned."  Eva/nsville  & 
T.  H.  B.  Co.  V.  Duel  (1893)  134  Ind. 
156,  33  N.  E.  355. 

*Knoxville  Iron  Go.  v.  Smith  (1887) 
86  Tenn.  45,  5  S.  W.  438  (held  error  for 
the  court  to  refuse  an  instruction  to  the 
effect  that  a  convict  in  a  coal  mine,  who 
failed  to  report  that  a  roof  was  danger- 
ous, as  was  required  by  an  order  pro- 
mulgated by  the  penitentiary  lessees, 
could  not  recover). 

A  station  agent  whose  duty  it  was  to 
report  to  the  company  upon  the  condi- 
tion of  the  station  cannot  recover  for 
injuries  due  to  latent  defects  therein, 
for  if  the  defects  could  have  been  dis- 
covered by  a  careful  examination,  he 
was  guilty  of  contributory  negligence  in 
failing  to  discover  the  same.  Atlantic 
&  D.  R.  Go.  v.  West  (1902)  101  Va.  13, 
42  S.  E.  914. 

B  Dale  V.  St.  Louis,  E.  C.  £  N.  R.  Go. 
(1876)  63  Mo.  459;  Perry  v.  Rioketts 
(1870)  55  111.  234. 

8  Mt.  Nebo  Anthracite  Goal  Go.  v. 
Williamson  (1905)  73  Ark.  530,  84  S. 
W.  779;  Doyle  v.  Great  Northern  R.  Go. 
(1906)  43  Wash.  558,  86  Pac.  861; 
Baker  v.  Allegheny  Valley  B.  Go.  (1880) 
95  Pa.  211,  40  Am.  Rep.  634;  Seley  v. 
Southern  P.  Co.  (1890)  6  Utah,  319,  23 
Pae.  751  (danger  of  unblocked  frogs)  ; 
Fairbank  v.  Haentzsohe  (1874)  73  111. 
236  (shaft  removed  by  master  himself 
and  temporarily  placed  so  as  to  project 
several  feet  into  the  room  where  the 
servant  was  at  work).  This  principle 
has  been  embodied  in  the  English  em- 
ployers' liability  act  of  1880,  and  in 
some  of  the  American  statutes  mod- 
eled upon  it.     See  chapter  Lxxrv.,  post. 
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ant's  duty  to  report  a  defect  is  not  considered  to  have  been  properly 
performed  unless  lie  notifies  some  employee  whose  official  rank  or 
functions  are  such  that  his  knowledge,  as  thus  acquired,  will  be  im- 
puted to  the  master,  and  cast  upon  the  latter  an  immediate  duty  to 
remedy  the  dangerous  conditions.''  Commonly,  if  not  ordinarily,  any 
•employee  to  whom  this  description  is  applicable  will  be  also  the  agent 
who  is  invested  with  the  authority  to  apply  the  remedy.'  But  this 
concurrence  of  functions  is  not  invariable.' 

If  the  employee  to  whom  the  report  is  made  fails  to  repair  the  de- 
fects, the  servant  is  bound  to  notify  the  owner ;  and  if  he  does  not  do 
this,  he  continues  to  work  at  his  own  risk.^" 

c.  Sufficiency  of  the  notice. — ^Whether  a  servant  gave  to  the  em- 
ployer due  notice  as  to  the  dangerous  conditions  is  primarily  a  ques- 
tion for  the  jury.^^ 

1218.  [304]  Duty  of  servant  to  remedy  defects. — (See  also  cases 
■cited  in  §  1356,  note  11,  post.) — -The  obligations  of  a  subordinate 
servant  in  respect  to  the  condition  of  the  instrumentalities  which  he 
uses  are  generally  limited  to  reporting  to  a  superior  any  defects  which 
come  to  his  notice.  But  it  is  quite  clear,  both  on  principle  and  au- 
thority, that,  if  he  is  directed  and  empowered  to  remedy  the  defects, 
he  is  bound  to  undertake  this  function,  if  its  execution  is  reasonably 

T  Richardson  v.  Cooper  (1878)  88  III.  under  whom  a  servant  works,  of  a  dan- 

273.  gerous   appliance,   is   proper).     Parody 

Notice  of  a  defect  in  machinery  to  a  v.  Chicago,  M.  &  St.  P.  R.  Co.    (1882) 

fellow  servant  is  not  sufficient  to  charge  5  McCrary,  38,  15  Fed.  205   (yard  mas- 

the   master.     Chicago   £   A.   R.   Co.   v.  ter  a  proper  person  to  whom  to  report 

Merriman     (1901)     95    111.    App.    628;  defect  in  drawbar). 
Galveston,  H.  &  8.  A.  R.  Co.  v.  Eckols       9  A  yard  master  whose  duty  it  is  to 

(1894)    7  Tex.  Civ.  App.  429,  26  S.  W.  report   defective    engines    to   the    train 

1117    (switchman  directing  the  work  of  master,  although  having  no  personal  au- 

other  switchmen,  but  himself  under  or-  thority  to  direct  repairs  to  be  made  or 

ders  of  yard  master,  who  was  the  only  to   remedy  such  defects,  is   the  proper 

person  having  the  right  to  discharge  the  person  to  whom  a  switchman  employed 

subordinates,  held  not  a  proper  person  in  the  yard  should  complain   of  a  de- 

to  whom  to  make  complaint).    Compare  fective  engine.    Pieart  v.  Chicago,  R.  I. 

§§   1050-1052,  ante.  d  P.  R.  Co.  (1891)   82  loim,  148,  47  N. 

8  Notice  of  the  incompetency  of  a  serv-  W.  1017. 
ant  if  given  to  a  foreman  having  power        1"  LineosJci  v.  Susquehanna   Coal  Co. 

to  hire  and  discharge  men,  without  any  (1893)  157  Pa.  153,  27  Atl.  577. 
accountability  to   a  superior,   is   notice        "  Ross  v.  Chicago,  M.  d  St.  P.  R.  Go. 

to   the   employer.      Wust   v.   Erie    City  (1881)   2  McCrary,  235,  8  Fed.  544. 
Iron  Works  (1892)  149  Pa.  263,  24  Atl.        It  is  not  enough  to  notify  the  employ- 

'291;   Ross  v.  Chicago,  M.  &  St.  P.  R.  er  or  his  representative  that  an  appli- 

Co.   (1881)  2  McCrary,  235,  8  Fed.  544  anee,    like    a   hand    car,    consisting    of 

(master   mechanic   of   railway   held   to  numerous  parts,  is  "in  bad  shape."     It 

be  a  proper  person  to  whom  to  report  must  be  shown  that  knowledge  of  the 

incompetency   of    fellow   servant)  ;    See  particular  defect  was  brought  home  to 

"Weber   Wagon   Co.  v.  Kehl    (1891)    40  the  employer.    Burlington  <i  C.  R.  Co.  v. 

Ill   App   585   (complaint  to  the  foreman  Uehe  (1892)  17  Colo.  280,  29  Pac.  175. 
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within  his  capacity.*    The  cases  illustrating  this  situation  may  be  re- 
ferred to  the  same  general  category  as  those  discussed  in  §  1259,  post. 

B.    ReLATIOIT  between  the  defenses  of  ASSUMPTION  OF  BISKS  AND 
CONTEIBUTOEY  NEGLIGENCE. 


1219.  [305]  Generally. —  Since  the  conception  underlying  the  serv- 
ant's assumption  of  a  known  risk  is  essentially  that  of  an  implied 
agreement  to  accept  the  responsibility  for  any  bodily  hurt  which  may 
result  from  his  exposure  to  that  risk/  and  the  theory  upon  which  con- 
tributory negligence  is  held  to  preclude  him  from  recovery  is  that  he 
was  guilty  of  imprudence  in  the  premises,  and  that  this  imprudence 
was  partially  or  entirely  the  cause  of  his  injury,^  the  differentiation  of 
the  two  defenses  in  practice  would  seem  to  present  no  great  difficulties. 
But,  as  a  matter  of  fact,  the  obvious  distinction  between  them,  and 
the  logical  results  of  that  distinction,  have,  in  a  singularly  large 
number  of  cases,  been  lost  sight  of,  or  treated  as  immaterial,  or  even 
denied  to  exist.^ 

[It  should  be  noted  that  two  defenses,  although  distinct,  come 


1  Recovery  has  been  denied,  where 
plaintiff,  a  railway  fireman,  had  his  at- 
tention called  to  the  loose  condition  of 
a  step  on  the  engine,  and  noticed  sev- 
eral different  times  thereafter  that  it 
was  loose,  and  each  time  he  refixed  it 
without  reporting  it  to  the  foreman,  and 
was  told  by  the  engineer  to  remove  the 
step,  but  failed  to  do  so,  and  on  the 
same  day,  in  attempting  to  use  the  step, 
was  injured.  Kerrigan  v.  Chicago,  M. 
d  St.  P.  R.  Go.  (1899)  104  Wis.  166,  80 
N.  W.  586. 

A  servant  who  sees  a  defect  in  an  ap- 
pliance furnished  him  by  his  master 
in  his  employment,  which  he  can  easily 
and  without  skill  remedy  as  well  as  the 
master,  and  which  he  fails  to  do,  is 
guilty  of  contributory  negligence,  and 
cannot  recover.  Glasscoch  v.  Snxufford 
Bros.  Dry  Goods  Co.  (1904)  106  Mo. 
App.  657,  80  S.  W.  364. 

The  failure  of  a  night  foreman  to  re- 
place cleats  nailed  on  a  gangway  to 
prevent  slipping,  which  had  become 
worn,  is  negligence  preventing  a  recov- 
ery for  injury  to  him  due  to  the  worn 
condition  of  the  cleats.  Baker  v.  Em- 
pire Wire  Co.  (1905)  102  App.  Div.  125, 
92  N.  Y.  Supp.  355. 
See   also  Kenney  v.  Second  Ave.  R. 


Co.  (1895)  89  Hun,  340,  35  N.  Y.  Supp. 
395  (driver  of  street  car  did  not  make 
any  attempt  to  remedy  brake)  ;  Butte 
v.  Pleasant  Valley  Coal  Co.  (1896)  14 
Utah,  282,  47  Pac.  77  (miner  did  not 
repair  defective  track  in  room  where  he 
was  working)  ;  Truman  v.  Rudolph 
(1895)  22  Ont.  App.  Rep.  250  (orders 
of  employee  to  apply  remedy  were  not 
carried  out)  ;  Oonwiay  v.  Chicago  (?.  W. 
R.  Co.  (1897)  103  Iowa,  373,  72  N.  W. 
543  (foreman  in  charge  of  railway  coal 
house  and  appliances  did  not  keep  them 
in  suitable  condition ) . 

1  See  §  1186,  ante. 

2  Wharton,  Neg.  §  300;  Shearm.  & 
Redf.  Neg.  5th  ed.  §  63 ;  Seven,  Neg.  pp. 
168  et  seq.;  Pollock,  Torts,  p.  374. 

3  This  remark  is  not  intended  to  apply 
to  cases  in  which  the  inability  of  the 
servant  to  recover  for  an  injury  caused 
by  a  known  risk  is  affirmed  in  perfectly 
general  terms,  without  any  specific  men- 
tion of  either  of  these  defenses.  Such 
are  the  following:  When  an  employee, 
after  having  the  opportunity  of  becom- 
ing acquainted  with  the  risks  of  his  sit- 
uation, accepts  them,  he  cannot  com- 
plain if  he  is  subsequently  injured  by 
such  exposure.  St.  Louis  i  S.  E.  B.  Co. 
V.  Brite  (1874)  72  111.  257. 
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very  close  together  in  a  large  class  of  cases  in  which  there  is  an  allega- 
tion that  the  danger  was  so  great  and  imminent  that  a  reasonably 
prudent  man  would  not  incur  it.*] 


If  the  servant,  after  having  knowledge 
of  the  defective  machinery,  apparatus, 
or  material,  remains  in  the  service,  and 
attempts  to  use  the  same,  and  is  thereby 
injured,  he  cannot  recover  of  the  com- 
pany for  such  injury.  Houston  &  T.  C. 
R.  Go.  v.  Myers  (1881)  55  Tex.  Ill, 
quoting  Pierce,  Railroads,  p.  379,  note  4. 

If  a  servant  wilfully  encounters  dan- 
gers which  are  known  to  him,  or  are 
notorious,  the  master  is  not  responsible 
for  an  injury  occasioned  thereby.  Berns 
V.  Gaston  Gas  Coal  Co.  (1885)  27  W. 
Va.  285,  55  Am.  Hep.  304;  Massie  v. 
Peel  Splint  Goal  Go.  (1896)  41  W.  Va. 
620,  24  S.  E.  644. 

Compare  also  the  passage  quoted  from 
Pittsburgh  d  C.  R.  Go.  v.  Sentmeyer 
(1879)  92  Pa.  276,  37  Am.  Eep.  684, 
§  1221,  note  3,  post;  and  see  Assop  v. 
Tates  (1858)  2  Hurlst.  &  N.  768,  27 
Ii.  J.  Exch.  N.  S.  156  (recovery  denied 
simply  on  the  ground  of  the  servant's 
voluntary  continuance  at  work,  without 
any  specific  allusion  to  his  assumption 
of  the  risk,  or  contributory  negligence)  ; 
M'Charles  v.  Horn  Silver  Min.  &  Smelt- 
ing Co.  (1894)  10  Utah,  470,  37  Pae. 
733  (holding  that  a  verdict  for  the  de- 
fendant should  be  directed  where  the 
plaintiff  himself  has  testified  that  he 
continued,  with  knowledge  of  a  fellow 
servant's  unfitness,  to  expose  himself 
the  dangers  arising  therefrom;  but  the 
actual  theory  of  the  defense  was  not 
mentioned) ;  and  the  cases  cited  in 
§  1165,  ante. 

That  the  defense  of  contributory  neg- 
ligence is  one  impliedly  meant  in  many 
of  the  cases  in  which  language  of  this 
tenor  is  used  may  sometimes  be  inferred 
from  expressions  found  in  the  other 
parts  of  the  opinion,  or  from  the  cus- 
tomary practice  of  the  court  to  test  the 
right  of  recovery,  with  reference  to  that 
defense.  But  if  the  court  is  one  which 
treats  the  servant's  continuance  of  work, 
sometimes  as  being  indicative  of  a  want 
of  care  and  sometimes  as  showing  that 
he  assumed  the  given  risk,  it  is  a  mat- 
ter merely  of  surmise  which  defense  was 
intended  to  take  effect.  This  uncertain- 
ty, however,  is  probably  never  of  any 
practical  importance,  since  in  all  the 
jurisdictions  where  this  ambiguous  lan- 


guage has  been  employed  the  servant's 
knowledge  of  the  risk  prevents  his  main- 
taining the  action,  as  a  matter  of  law, 
whether  the  one  defense  or  the  other 
is  relied  on.  Sometimes  "each  of  the  two 
defenses  seems  to  have  been  present  to 
the  mind  of  the  judge  at  different  stages 
in  the  progress  of  the  case.  Thus,  in 
one  of  the  earlier  English  cases  turning 
on  the  effect  of  the  servant's  knowledge, 
Chief  Baron  Pollock  remarked  during 
the  argument  of  counsel  that  a  servant 
"took  the  risk"  if  he  went  on  working 
after  the  master  himself  had  observed 
a  defect  and  expressed  his  opinion  about 
it,  while,  in  the  judgment  of  the  court, 
delivered  by  Watson,  B,  the  servant's 
right  to  recover  was  denied  on  the 
ground  that  he  knew  that  the  defective 
appliance  was  used,  and,  being  "con- 
tributory of  the  injury,"  came  under 
the  principle  stated  by  Lord  Cranworth 
in  Paterson  v.  Wallace  (1854)  1  Macq. 
H.  L.  Gas.  748,  28  Eng.  L.  &  Eq.  48, 
that  a  plaintiff  must,  as  a  condition  pre- 
cedent to  recovery,  establish  that  the 
injury  arose  from  no  "rashness  of  his 
own."  Griffiths  v.  Gidlow  (1858)  3 
Hurlst.  &  N.  648,  27  L.  J.  Exch.  N.  S. 
404. 

Similarly  in  Dynen  v.  Leach  (1857) 
26  L.  J.  Exch.  N.  S.  221,  5  Week.  Eep. 
490,  while  the  other  judges  rested  their 
decision  on  the  plaintiff's  assumption  of 
thQ  risks,  Channell,  B.,  took  the  ground 
that,  by  continuing  in  the  defendant's 
employ,  he  directly  contributed  to  the 
accident. 

4  While  assumption  of  risk  and  con- 
tributory negligence  rest  upon  different 
grounds  and  are  distinct  and  inde- 
pendent defenses,  they  are  not  neces- 
sarily incompatible,  but  may,  and  some- 
times do,  arise  out  of  the  same  facts,  as 
where  the  danger  is  not  only  known  or 
obvious,  but  injury  therefrom  is  so  im- 
minent that  no  person  of  ordinary  pru- 
dence would  assume  the  risk.  Chicago 
G.  W.  R.  Go.  V.  Grotty  (1905)  4  L.R.A. 
(N.S.)  832,  73  C.  C.  A.  147,  141  Eed. 
913. 

"Where  the  servant  is  aware  of  the 
defect,  and  the  danger  is  so  imminent 
and  obvious  that  a  person  of  ordinary 
prudence    would    not    continue    in    the 
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It  is  most  desirable,  therefore,  to  obtain  an  adequate  idea  of  the 
true  relation  between  these  defenses.  Few  lawyers,  we  imagine,  real- 
ize the  extent  to  which  this  department  of  the  law  has  been  unneces- 
sarily obscured  and  complicated  through  the  downright  intellectual 
obliquity  or  the  slovenliness  of  language  by  which  the  boundary  line 
between  them  has  been  blurred  or  obliterated. 

1220.  [306]  Logical  independence  of  the  two  defenses. —  The  logical 
situation  resulting  from  a  distinction,  of  which  the  existence  of  two 
separate  lines  of  decisions,  in  which  the  servant's  voluntary  exposure 
of  himself  to  a  known  risk  is  considered  from  the  standpoint  of  an  as- 
sumption of  the  risk  and  of  contributory  negligence  in  incurring  that 
risk,  constitutes  a  practical  recognition,  has  frequently  been  explained 
by  the  courts.* 

The  two  defenses  being  distinct,  it  follows  that  evidence  of  the  serv- 

work,   he   not   only   assumes   the  risk,  and  may  thus  prevent  the  arising  of  any 

but  is  guilty  of  contributory  negligence,  cause  of  action,  though,  in  the  discharge 

This  is  where  the  doctrine  of  contrib-  of  the  work  undertaken,  the  workman 

utory   negligence   and   of   assumed   risk  may  have  been  guilty  of  no  negligence, 

approximate  so  that  they  are  indistin-  The  other  is  the  negligence  of  the  plain- 

guishable."     Under  those  circumstances  tiff,  which  may  have  placed  him  in  cir- 

the  servant  assumes  the  risk  only  in  the  cumstances   of   diflBculty   or   danger,   or 

sense  that  he  assumes  the  risk  of  dan-  which,  when  he  is  placed  in  such  circum- 

ger  resulting  from  his  own  negligence,  stances,  may  have  contributed  to  the  in- 

A.  L.  Clark  Lumber  Co.  v.  Johns  (1911)  jury.    Here  there  may  have  been  no  will- 

98  Ark.  211,  135  S.  W.  892.  ingness  to  enter  on  the  danger,  but  neg- 

In  Hall  V.  Northwestern  R.  Co.  ligence  when  in  it.  In  both  these  ques- 
(1907)  81  S.  C.  522,  62  S.  E.  848,  the  tions  the  knowledge  of  the  plaintiff  may 
court  said :  "This  is  one  of  that  class  be  a  material  ingredient.  JBut  the  ques- 
•of  cases  where,  by  reason  of  the  allega-  tions  are  nevertheless  distinct." 
tion  that  the  danger  was  so  obvious  and  "Assuming  the  risks  of  an  employ- 
imminent  that  no  prudent  servant  would  ment  is  one  thing  and  quite  an  essen- 
have  undertaken  to  make  the  coupling,  tially  different  thing  from  incurring  an 
the  defenses  of  contributory  negligence  injury  through  contributory  negligence." 
and  assumption  of  risk  approach  so  Mundle  v.  bill  Mfg.  Co.  (1894)  86  Me. 
closely  to   each   other   that   distinction  400,  30  Atl.  16. 

between  them   is   almost   impossible   in  "Acquiescence  with  knowledge  is  not 

the  practical  application  of  the  law."  synonymous    with    contributory    negli- 

1  "Carelessness  is  not  the  same  thing  gence.     One   having   full   knowledge  of 

as  intelligent  choice."    Bowen,  L.  J.,  in  defects     .     .     .     may    use    the    utmost 

Thomas  v.  Quartermame    (1887)    L.  R.  care  to  avert  the  dangers  which  they 

18  Q.  B.  Div.  685.      (The  remainder  of  threaten."     Hesse  v.  Columbus,  S.  &  H. 

the  passage  of  which  this  remark  forms  R.  Go.   (1898)   58  Ohio  St.  167,  169,  50 

a  part  is  quoted  in  chapter  XX.,  post.)  N.  E.  355. 

In  the  same  case  Fry,  L.  J.,  said:  "There  is  a  clear  and  logical  distinc- 
"There  are  two  matters  which  often  tion  between  a  defense  resting  upon  the 
arise  for  discussion  in  these  cases  of  assumption  of  risks,  and  that  predi- 
negligence,  which  are,  I  think,  liable  to  cated  upon  contributory  negligence." 
be  confused,  and  yet  are  inseparable  in  Alcorn  v.  Chicago  &  A.  R.  Co.  (1891) 
reason.  The  one  is  the  willingness  of  108  Mo.  81,  18  S.  W.  188. 
the  plaintiff  to  assume  the  danger;  and  "The  doctrine  of  assumption  of  risk 
this  willingness,  if  assumed  with  full  by  the  employee  is  distinct  from  the  doe- 
knowledge,  may  lessen  or  remove  any  trine  of  contributory  negligence,  al- 
duty  of  the  employer  to  the  employed,  though  there  may  arise  a  certain  condi- 
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tion  of  facts  capable  of  supporting  ei-  breach  of  the  legal  duty  of  due  care  im- 
ther  inference.  This  has  given  rise  to  posed  by  law  upon  the  servant,  how- 
a  great  deal  of  confusion  of  statement  ever  unwilling  or  protesting  he  may  be, 
when  dealing  with  these  defenses.  'As-  Assumption  of  risk  is  not  a  duty,  but  is 
sumption  of  risk'  rests  in  the  law  of  purely  voluntary  upon  the  part  of  the 
contract,  and  involves  an  implied  agree-  servant.  The  risk  from  the  master's 
ment  by  the  employee  to  assume  the  breach  of  duty  never  rests  upon  the  pro- 
risks  ordinarily  incident  to  his  employ-  testing  or  unwilling  servant.  Volens, 
ment,  or  a  waiver,  after  full  knowledge  not  sciens,  is  the  test."  Dempsey  v. 
■of  an  extraordinary  risk,  of  his  right  Sawyer  (1901)  95  Me.  295,  49  Atl. 
to   hold   the  employer   for   a   breach  of  1035. 

duty  in  this  regard.     Hooper  v.  Golum-  "The  defenses  of  'contributory  negli- 

hia  d   G.  B.   Go.    (1884)    21  S.   C.  547,  gence'  and  of  'assumed  risk'  are  sepa- 

53  Am.  Rep.  694.    The  law  as  to  waiver  rate  and   distinct.     The    doctrines    are 

applies  because  the  relation  between  the  applicable    under    different    conditions, 

-employer  and  employee   is   contractual,  'Contributory   negligence,'   in  a  case  of 

and  waiver  is  the  voluntary  relinquish-  this  kind,  implies  the  existence  of  negli- 

ment  of  a  known   right.     By  the  con-  gence  on  the  part  of  an  injured  servant, 

tract  the  employer   and  employee  each  co-operating   with    that    of     a     master, 

assume  certain  risks,  but,  as  in  all  con-  and  thus  aiding  in  producing    the    in- 

tracts,  either  party  may  waive  his  right  jury."     Texas  &  P.    R.    Co.    v.    Bryant 

to  insist  upon  strict  performance  of  the  (1894)    8  Tex.  Civ.  App.  134,  27  S.  W. 

other's  contractual  duty.     When,  there-  825. 

fore,  a  case  arises  in  which  it  is  shown  "The    doctrine    of  'assumed  risk'  ob- 

(upon   proper   pleading)    that   the   em-  tains    without    necessary    reference    to 

ployee  has  assumed  the  risk  from  which  the     existence     of    negligence.     If    the 

the  injury  arose,  or,  what  is  the  same  servant,  with  knowledge  of  a  defect  in 

thing   in    effect,    has   waived   his    right  the  master's  premises,  and  of  the  dan- 

to  hold  the  employer  responsible  for  the  ger  and  risk  incident  thereto,  continues 

risk,   the  employee's  action   is  defeated  in  the  service    of    the    master    without 

because  of  his  agreement,   and  not  be-  proper  notice  to  the  latter,  he  assumes 

■cause      of      negligence.       'Contributory  the   risk   incident  to  the    service    and 

negligence,'  on  the  other  hand,  rests  in  growing  out  of  the  existence  of  the  de- 

the   law   of   torts,   as  applied  to   negli-  feet,  and  this  without  regard  to  the  de- 

gence,  and  when  such  defense  is  estab-  gree  of  care  which  he  may  exercise  in 

lished  the  plaintiff's  action  is  defeated,  the  performance  of  his  labors."     Texas 

not  because  of  any  agreement,  express  <£   N.   0.  B.    Co.   v.   Conroy    (1892)    83 

or   implied,   but  because   his   own  mis-  Tex.  214,  18  S.  W.  609. 

conduct  was  a  proximate  cause  of  the  See  also  Tuttle  v.  Detroit,  O.  H.  &  M. 

injury."     Bodie  v.  Charleston  &  W.  C.  B.  Co.   (1887)   122  U.  S.  189,  30  L.  ed. 

B.   Co.    (1900)    61   S.   C.  468,  39   S.   E.  1114,  7  Sup.  Ct.  Rep.  1166;  Southern  P. 

715.       "This     distinction,     while     not  Co.  v.  Seley   (1894)    152  iJ.  S.  145,  38 

emphasized  in  the  charge,   was    plainly  L.  ed.  391,  14  Sup.  Ct.  Rep.  530;   Ger- 

manifest  therein,  for  the  jury  were  in-  man   American   Lumher   Co.   v.    Brock 

structed  as  to  both  defenses  in  language  (1908)   55  Fla.  577,  46  So.  740;  Brown 

from  which   the  distinction   was   infer-  v.  Borne  Mach.  £  Foundry  Go.  (1908)  5 

able."     (That  this  court  has  not  always  Ga.  App.   142,   62   S.  E.   720;    Consoli- 

borne    in   mind   the    distinction    recog-  dated  Barh  Wire  Co.  v.  Maxwell  {190i) 

nized  in  this  passage  will  be  apparent  116  111.  App.  296;    Cleveland,  C.  C.  & 

from  the  case  cited  in  §   1223,  note  3,  St.  L.  B.   Co.    v.    Curtis     (1907)     134 

post.  111.   App.   565,   affirmed   in    (1909)    240 

"There  is  an  essential  difference  be-  111.  218,  88  N.    E.    548;    Pennsylvania 

-tween  the  defense  of  contributory  negli-  Go.  v.  Witte  (1896)   15  Ind.  App.  583, 

gence  and  the  defense  of  assumption  of  43  N.  E.  320,  44  N.  E.  377;    Columbia 

risk, — a   difference   often  obscured,   but  Creosoting  Go.  v.  Beard  (1909)   44  Ind. 

which  should  be  kept  clear  in  the  mind  App.  310,  89  N.  E.  321;  Miller  v.  White 

for  a  correct  understanding  of  the  rela-  Bronze     Monument    Co.      (1908)      141 

-tive  rights   and  duties  of    master    and  Iowa,  701,  118  N.  W.  518,  18  A.  &  E. 

servant,  as  to  the  dangers  arising  from  Ann.  Cas.  957;  St.  Louis,  Ft.  S.  &  W. 

the  use' of  defective  machinery  or  appli-  B.  Co.  v.  Irwin    (1887)    37   Kan.  701, 

anees.     Contributory     negligence    is    a  1  Am.  St.  Rep.  266,  16  Pac.  146;  Lex- 
M.  &  S.  Vol.  III.— 208. 
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ington  E.   Co.  v.   Cropper    (1911)    142  of  contributory  negligence  may  be   in- 

Ky.    39,    133    S.    W.    968;    Prolert    v.  volved  in  every  case;   but  an  employee 

Phipps  (1889)   149  Mass.  258,  21  N.  E.  may  have  assumed  a  risk  by  virtue  of 

370;     Bradburn    v.     Wahash     B.     Go.  his    employment,    or    by    continuing    in 

( 1903 )    134  Mich.  575,  96  N.  W.  929 ;  such  employment  with  knowledge  of  the 

Brouseau    v.    Kellogg    Smtohhoard    &  defect  and  danger,  and  if  he  is  injured 

Supply   Go.    { 1909 )    158  Mich.   312,  27  thereby,  although  in  the  exercise  of  the 

L.R.A.  (N.S.)     1052,    122    N.    W.    620;  highest  degree  of  care  and  caution,  and. 

Wuotilla  V.  Duluth  Lumber  Co.   (1887)  without   any   negligence,    yet     he     can- 

37  Minn.  153,  5  Am.  St.  Rep.  832,  33  not  recover."     Chicago  d  E.  I.  R.  Co. 

N.  W.  551;   Anderson,  v.  G.  N.  Nelson  v.  Heerey  (1903)   203  111.  492,  68  N.  E. 

Lumber  Co.   (1896)   67  Minn.  79,  69  N.  74. 

W.  630;   Sneda    v.    Libera     (1896)     65  "Assumption  of  risk"  is,  in  efiect,  a 

Minn.  337,  68  N.  W.  36;  Eall  v.  North-  waiver   of   defects  and  dangers,   and   a 

western  R.  Co.   (1908)   81  S.  C.  522,  62  consent  on  the  part  of  the  employee  to 

S.  E.  848;  Houston,  E.  &  W.  T.  R.  Go.  assume  them,  no  matter  whether  he  be 

V.  MoHale   (1907)     47    Tex.    Civ.    App.  careful    or   negligent    in     his     conduct. 

360,    105    S.  W.   1149;   Southern  P.  R.  Miller  v.  White  Bronze  Monument  Co. 

Co.  V.  Allen   (1907)    48  Tex.  Civ.  App.  -(1908)    141  Iowa,  701,  118  N.  W.  518, 

66,  106  S.  W.  441;   and  cases  cited  in  18  Ann.  Cas.  957. 

the  next  section.  "In    the    absence   of   statute   taking 

"A  brakeman  who,  in  the  absence  of  away  the  defense,  or  such  obvious 
an  emergency  justifying  his  action,  par-  dangers  that  no  ordinarily  prudent 
ticipated  in  staking  a  car  with  full  person  would  incur  them,  an  employee 
knowledge  and  appreciation  of  the  dan-  is  held  to  assume  the  risk  of  the  ordi- 
ger,  assumed  the  risk  of  injury,  al-  nary  dangers  of  the  occupation  into 
though  the  conductor  may  have  been  which  he  is  about  to  enter,  and  also 
negligent  in  directing  that  the  car  be  those  risks  and  dangers  which  are 
staked  when  there  was  another  and  safe  known,  or  are  so  plainly  observable 
method  of  accomplishing  the  same  re-  that  the  employee  may  be  presumed  to- 
suit,  and  in  directing  the  use  of  an  know  of  them,  and  if  he  continues  in 
engine  and  train  in  the  process  of  the  master's  employ  without  objection, 
staking  when  the  use  of  the  engine  he  takes  upon  himself  the  risk  of  in- 
alone  was  reasonably  possible  and  less  jury  from  such  defects.  .  .  .  Con- 
dangerous;  and  where  the  danger  was  tributory  negligence,  on  the  other  hand, 
so  imminent  that  no  person  of  ordi-  is  the  omission  of  the  employee  to  use 
nary  prudence  would  have  assumed  the  those  precautions  for  his  own  safety 
risk,  the  brakeman  was  also  guilty  of  which  ordinary  prudence  requires." 
contributory  negligence."  Chicago  G.  8ohlemm,er  v.  Buffalo,  R.  &  P.  R.  Go. 
W.  B.  Co.  V.  Grotty  (1905)  4  L.R.A.  (1911)  220  U.  S.  590,  55  L.  ed.  596,  31 
(N.  S.)  832,  73  0.  C.  A.  147,  141  Fed.  Sup.  Ct.  Rep.  561,  affirming  (1910)  222 
913   (headnote  by  Van  Devanter  J.).  Pa.  470,  71  Atl.  1053. 

A  servant  might  not    be    chargeable  The   defense   of    assumed    risks     and; 

with     contributory     negligence    on    ac-  that    of    contributory    negligence    being 

count   of   his   age   or   capacity,   yet   he  distinct,  they  should  not  be  confused  in 

may  have  assumed  the  risk  by  virtue  of  a  charge.     It  is    error    to  give  an  in- 

his   employment,   and  by  knowledge  of  struction  to  the  effect  that,  if  the  jury 

the   ordinary   risks   or   dangers   of   the  found  that  there  was  danger,  however 

employment.      Woodward    Iron    Co.    v.  careful  the  parties  might  be,  and  that 

Lewis   (1911)   171  Ala.  233,  54  So.  566.  such  danger  was  known  to  the  plaintiff. 

The   servant's   conduct  measures   the  then   he   assumed   the   risks    ordinarily 

one   defense,    and   his   relations   to   the  incident  to  the  employment.     MoA/ton  v. 

master   measure    the   other."      Johnson  Sonnefield  (1898)  —  Tex.  Civ.  App.  — ,. 

V.  Mammoth  Vein  Coal  Co.    (1908)    88  48  S.  W.  608. 

Ark.  243,  19  L.R.A. (N.S.)    646,  114  S.  On  the  ground   that  the   instruction 

W-  722.  asked  for  confused  two  distinct  propo- 

"Every  person  suing  for    a    personal  sitions,   that   relating   to   the   risks   as- 

iiijury  must  show  that  he  was   in  the  sumed  by  an  employee,  and  that  relat- 

exereise   of   ordinary   care  and  caution  ing   to  the   amount   of    vigilance    that 

for  his  own  safety,  so  that  the  question  should  be   exercised,   it   has   been   held 
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ant's  having  tegun  or  continued  work  with  a  knowledge  of  the  danger 
arising  from  the  master's  breach  of  duty  raises  both  the  questions 
whether  he  assumed  that  danger,  and  whether  he  was  negligent* 

If  for  any  reason  it  appears  that  the  master  is  precluded  from  avail- 
not  to  be  error  to  refuse  to  charge  a  that  if  he  did  not  know  of  it,  and  would 
jury  that  the  servant  assumed  a  cer-  not  have  known  of  it  in  the  exercise  of 
tain  risk  as  one  ordinarily  incident  to  proper  care,  the  jury  must  inquire 
his  employment,  and  was  bound  to  be  whether  the  injury  was  due  solely  to 
vigilant  in  avoiding  it.  Union  P.  R.  Co.  some  neglect  of  duty  by  defendant, — is 
V.  O'Brien  (1896)  161  U.  8.  451,  40  L.  appropriate  to  the  defense  of  contribu- 
ed.  766,  16  Sup.  Ct.  Rep.  618.  tory  negligence  also,  and    is    therefore 

An  instruction  to  the  effect  that  con-  not  prejudicial  to  plaintiff,  even  if  the 
tinuance  of  work  with  actual  or  con-  matter  should  be  referred  to  the  head 
structive  knowledge  of  a  defect  increas-  of  contributory  negligence.  Barker  v. 
ing  the  dangers  of  one's  employment  Lawrence  Mfg.  Co.  (1900)  176  Mass. 
tends   to   show   contributory   negligence   203,  57  N.  E.  366. 

has  been  considered  to  confound  waiver  (2)  That  which  consists  in  the  fail- 
with  contributory  negligence.  Grabell  ure  to  use  proper  care  in  regard  to  the 
V.  Wapello  Coal  Co.  (1886)  68  Iowa,  act  which  was  the  immediate  cause  of 
751,  28  N.  W.  56.  the  injury.     See  Gibson  v.  Erie  R.  Go. 

See  note  to  Rase  v.  Minneapolis,  St.  (1875)  63  N.  Y.  449,  20  Am.  Rep.  552 
P.  d  8.  8te.  M.  R.  Co.  21  L.R.A.(N.S.)  (brakeman  climbing  the  side  ladder  of 
138.  a  car  when  his  duties  did  not  require 

2  The  twofold  conclusion  to  which  it,  was  struck  by  a  projecting  roof  the 
the  servant's  knowledge  may  conceiva-  position  of  which  he  knew).  Southern 
bly  lead  is  recognized  in  relation  to  P.  Co.  v.  Seley  (1894)  152  U.  S.  145,  38 
two  kinds  of  negligence:  L.  ed.  391,  14  Sup.  Ct.  Rep.  530;    Ballou. 

(1)  That  which  is  predicated  of  a  v.  Chicago,  M.  &  St.  P.  R.  Co.  (1882) 
continuance  of  work.  See  De  Lisle  v.  54  Wis.  257,  41  Am.  Rep.  31,  11  N.  W. 
Ward  (1897)  168  Mass.  579,  47  N.  E.  559;  Bermsch  v.  Roberts  (1891)  143 
436;  McQueen  v.  Central  Branch  Union  Pa.  1,  21  Atl.  998;  Banrahan  v.  Brook- 
P.  R.  Co.  (1883)  30  Kan.  691,  1  Pac.  lyn  Elev.  R.  Co.  (1897)  17  App.  Div. 
139;  Cook  v.  St.  Paul,  M.  &  M.  R.  Co.  588,  45  N.  Y.  Supp.  474;  Craver  v. 
(1885)  34  Minn  45,  24  N.  W.  311;  Christian  (1887)  36  Minn.  413,  1  Am. 
Smith  V  E.  W.  Backus  Lumber  Co.  St.  Rep.  675,  31  N.  W.  457;  McDonald 
(1896)   64  Minn.  447,  67  N.  W.  358.         v.  Chicago,  St.  P.  M.  d  0.  R.  Co.  (1889) 

"If  with  knowledge,  or  with  means  41  Minn.  439,  16  Am.  St.  Rep.  711,  43 
of  knowledge,  equal  to  his  employer's  of  N.  W.  380;  Smith  v.  E.  W.  Backus 
defects  in  the  machinery,  the  servant.  Lumber  Go.  (1896)  64  Minn.  447,  67  N. 
without  remonstrance,  voluntarily  con-  W.  358;  Stone  v.  Oregon  Ctty  Mfg.  Go. 
tinues  in  the  service,  a  waiver  of  his    (1870)  4  Or.  52. 

claim  for  damages  is  said  to  have  taken  In  view  of  the  fact  that  the  defenses 
place,  or  his  conduct  is  regarded  as  neg-  are  alternative  and  concurrent,  a  state- 
ligence  contributory  to  the  resulting  in-  ment  like  the  following  is  too  broad: 
jury."  Wells  v.  Coe  (1886)  9  Colo.  The  law  does  not  impute  negligence  to 
159    11  Pac.  50.  a   servant  for  using  the  machinery   of 

Where  the  evidence  showed  that  a  de-  his  master  which  he  knows  to  be  de- 
fect in  appliance  for  worK  occurred  fective.  He  merely  assumes  the  risk 
after  plaintiff  had  commenced  work,  an  incident  to  such  defect,  and  cannot  re- 
instruction,  given  under  the  head  of  cover  damages  for  any  injury  which  re- 
assumption  of  risk,  that  if  plaintiff  suits  from  it.  Green  v.  Cross  (1890) 
knew  of  the  existence  of  the  hole  he  fell  79  Tex.  130,  15  S.  W.  220.  It  is  clear 
into,  or  would  have  known  of  it  in  the  that  negligence  may  be  imputed  if  the 
exercise  of  proper  care  with  reference  to  master  chooses  to  rely  on  that  defense, 
what  was  going  on  there,  so  far  as  he  See  Missouri  P.  R.  Co.  v.  Somers 
knew  of  it,  he  could  not  recover;  and    (1890)   78  Tex.  439,  14  S.  W.  779. 
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ing  himself  of  one  of  these  defenses,  the  servant's  action  may  still  be 
resisted  on  the  ground  that  the  other  is  applicable.' 

[The  view  has  been  taken  that  the  existence  of  one  defense  neces- 
sarily excludes  the  other;  but  the  reasoning  is  not  clear.*] 

1221.  [307]  Contributory  negligence  at  the  time  of  the  injury  is 
material  only  in  cases  where  there  has  been  no  assumption  of  the  risk. — 
It  would  seem  that,  in  view  of  the  contractual  relations  of  the  parties, 
the  first  question  which,  in  a  natural,  logical  sequence,  first  demands 
settlement,  is  whether  the  risk  which  caused  the  injury  was  one  of 
those  accepted  under  an  implied  agreement,  and  that  the  question 
whether  the  servant's  conduct  was  imprudent  only  becomes  material 
after  the  conventional  assimiption  of  the  risk  has  been  negatived.^  In 
a  good  many  cases  we  find  the  essentially  secondary  and  ulterior  char- 
acter of  the  second  question  fully  recognized.  Thus,  courts  have  re- 
fused to  consider  the  defense  of  contributory  negligence  where  the  evi- 
dence showed  that  the  risk  was  assumed  either  as  being  ordinary,*  or 

3  It  has  been  pointed  out  that,  while  negligence  is  no  defense  does  not  modi- 
in  many  circumstances  a  servant  may,  fy  or  aflfect  the  question  of  assumption 
by  giving  notice  of  defects  in  machinery  of  risk.  Jackson  v.  Chicago,  B.  I.  & 
or  in  the  course  of  business,  relieve  P.  R.  Go.  (1910)  102  C.  C.  A.  159,  178 
himself  from  the  risks  which  he  ordi-    Fed.  432. 

narily  assumes,  the  rule  relates  more  In  Ball  v.  Gussenhoven  (1904)  29 
particularly  to  the  employer's  negli-  Mont.  321,  74  Pac.  871,  the  court  says 
gence,  and  that  the  question  of  con-  in  support  of  the  proposition  that  the 
tributory  negligence  in  the  servant  two  defenses  are  mutually  exclusive, 
always  remains  to  some  extent,  and  he  that  if  the  defense  of  assumption  of  risk 
is  always  bound  to  use  reasonable  care  is  maintained,  the  question  of  the  exist- 
under  all  the  circumstances  known  to  ence  of  contributory  negligence  does 
him.  McPeck  v.  Central  Vt.  R.  Co.  not  arise,  because  if  the  plaintiff  as- 
(1897)  25  C.  C.  A.  110,  50  U.  S.  App.  sumed  the  risks  of  the  employment,  he 
27,  79  Fed.  590.  cannot  recover,  even  if  he  exercised  the 

In  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  highest  degree  of  care.  To  the  same  ef- 
Baker  (1899)  33  C.  C.  A.  468,  63  U.  S.  feet,  McCabe  v.  Montana  C.  R.  Co. 
App.  553,  91  Fed.  224,  It  was  held  that  (1904)  30  Mont.  323,  76  Pac.  701, 
a  statute  which  expressly  excluded  the  l  That  this  is  the  true  logical  se- 
defense  of  assumption  of  risk  in  cases  quence  is  implied  in  the  remark  of  the 
where  a  servant  was  injured  by  a  supreme  court  of  Massachusetts  that, 
breach  of  its  provisions  did  not  prevent  if  the  servant  has  not  exercised  such 
the  employer  from  successfully  main-  care  as  ordinary  persons  are  accustomed 
taining  the  defense  of  contributory  neg-  to  exercise  under  like  circumstances,  he 
ligence.  cannot  recover,  even  if  he  did  not  as- 

For  the  reason  that,  in  order  to  au-  sume  the  risk  voluntarily.  Mahoney  v. 
thorize  recovery,  the  absence  of  contrib-  Dore  (1892)  155  Mass.  520,  30  N.  E. 
utory  negligence  must  be  established,  it   366. 

has  been  held  error  to  instruct  a  jury  "Where  it  is  evident  that  the  risk 
that,  if  the  servant  did  not  understand  was  one  assumed  by  plaintiff,  it  would 
the  dangers  incident  to  his  duties,  he  be  idle  to  submit  any  issue  of  con- 
did  not  assume  the  risks,  and  defendant  tributory  negligence."  Hettich  v.  Hillje 
was  liable  for  injuries  resulting  there-  (1903)  33  Tex.  Civ.  App.  571,  77  S.  W. 
from.  Stover  Mfg.  Co.  v.  Miliars  641. 
(1900)    89  111.  App.  532.  H  Northern     C.     R.     Go.     v.     Eusson 

*  That  under  the  statute  contributory    ( 1882 )    101   Pa.    1,   47   Am.   Rep.   690 ; 
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for  the  reason  that,  although  it  was  extraordinary,  the  servant  went 
on  working  with  a  full  comprehension  of  its  nature  and  extent.* 

Mcintosh  V.  Missouri  P.  B.  Co.  (1894)  the  court,  after  referring  to  decisions 
58  Mo.  App.  281;  Jones  v.  Roberts  relating  to  the  doctrine  of  assumption 
(1894)  57  111.  App.  56.  of  risks,  said:  "The  doctrine  of  these 
3  In  Garhine  v.  Bennington  &  R.  R.  cases  is  that  the  negligence  of  the  de- 
Go.  (1889)  61  Vt.  348,  17  Atl.  491,  the  fendant,  in  furnishing  defective  or  im- 
court  said,  the  employee  having  as-  properly  constructed  machinery  and  im- 
sumed  the  perils  of  his  employment  in  plements,  is  waived  by  remaining  in  the 
respect  to  the  bridge  (low  overhead)  employment  without  protest  or  promise 
the  question  of  contributory  negligence  of  amendment.  The  waiver  of  the  negli- 
was  not  in  this  case.  genee  of  the  defendant  places  the  case 
An  assumption  of  the  risks  of  the  in  the  same  position  as  though  the  de- 
employment  by  a  servant  will  bar  re-  fendant  had  not  been  negligent,  and 
covery,  independently  of  the  principle  without  the  negligence  of  the  defendant 
of  contributory  negligence.  Gonley  v.  there  can  be  no  recovery.  This  waiver 
Amerioan  Easp.  Go.  ( 1895 )  87  Me.  352,  cannot  be  affected  by  the  particular  sit- 
32  Atl.  965.  nation  in  which  the  employee  may  be 
"The  master's  liability  arises  from  placed,  or  the  rapidity  and  promptness 
the  fact  that  he  subjects  his  servants  to  with  which  he  may  be  required  to  act  at 
dangers  which  in  good  faith  he  ought  the  time  of  the  accident.  These  ques- 
to  provide  against;  but  he  is  not  re-  tions  may,  very  properly,  bear  upon  the 
sponsible  for  those  dangers  to  which  the  question  of  the  contributory  negligence 
servant  voluntarily  subjects  himself,  of  the  employee,  but  they  can  have  no 
though  he  does  so  without  carelessness  bearing  upon  the  question  whether  the 
or  breach  of  duty."  Pittshurg  &  G.  R.  defendant  has  been  guilty  of  negligence. 
Go.  V.  Sentmeyer  (1879)  92  Pa.  276,  37  about  which  the  employee  has  a  legal 
Am.  Rep.  684.  right  to  complain." 

The  assumption  of  the  risk  will  In  8t.  Louis,  I.  M.  &  8.  R.  Co.  v. 
exonerate  the  master  from  liability,  Davis  (1891)  54  Ark.  389,  26  Am.  St. 
though  the  servant  was  himself  free  Rep.  48,  15  S.  W.  895,  a  case  of  an  un- 
from  negligence.  Lomsmlle  &  N.  R.  blocked  frog,  the  court  said:  "We 
R.  Go.  V.  Orr  (1882)  84  Ind.  50.  think  confusion  has  sometimes  crept 
An  employee  may  not  shield  himself  into  cases  like  this,  from  the  effort  to 
from  the  consequences  of  a  conscious  en-  determine  them  by  the  rules  of  con- 
countering  of  risk  on  the  ground  that  tributory  negligence.  We  do  not  think 
he  exercised  prudence  in  the  under-  they  necessarily  furnish  the  correct  cri- 
taking  to  which  the  risk  attaches,  and  terion  for  determination,  but  that  the 
from  which  the  injury  results.  Texas  contract  of  employment  is  a  necessary 
d  P.  R.  Go.  V.  Bryant  (1894)  8  Tex.  element  of  consideration.  It  is  an  ele- 
Civ.  App.  134,  27  S.  W.  825;  Missouri,  mental  principle,  that  an  employee, 
K.  d  T.  R.  Go.  V.  Wood  (1896)  —  Tex.  when  he  enters  into  service,  agrees  to- 
Civ.  App.  — ;  35  S.  W.  879.  assume  all  risks  ordinarily  incident  to 
It  matters  not  what  care  and  caution  his  employment,  and  if  he  is  of  mature 
a  servant  uses  in  the  discharge  of  his  years,  experienced  in  the  business 
duties;  if  his  injuries  are  received  on  undertaken,  and  knows  what  instru- 
account  of  the  hazards  he  has  assumed,  mentalities  are  to  be  used  by  him,  he 
— those  that  he  was  acquainted  with, —  contracts  that  he  will  assume  the  risks 
he  cannot  recover.  Chicago,  R.  I.  &  P.  incident  to  using  that  class  of  instru- 
R.  Go.  v.  Clark  (1882)  11  111.  App.  104.  mentality,  as  well  as  any  other  risk 
In  Saxton  v.  Hawksworth  (1872)  26  incident  to  the  business,  and,  if  the 
L.  T.  N.  S.  851,  Mellor,  J.,  corrected  master  uses  proper  care  in  providing 
counsel,  who  was  proceeding  to  argue  the  kind  contemplated,  the  employee 
that  there  was  no  contributory  negli-  cannot  complain,  although  some  other 
gence,  by  the  remark:  "You  mean  no  kind  would  have  been  less  dangerous; 
acquiescence  in  the  insufBcient  supply  his  contract  hushes  his  complaint,  re- 
of  hands."  gardless  of  the  employer's  negligence." 
In  Perigo  v.  Chicago,  B.  I.  d  P.  R.  In  Texas  &  P.  R.  Co.  v.  Bradford 
Go.     (1879)   52  Iowa,  276,  3  N.  W.  43,  (1886)    66  Tex.  732,  59  Am.  Rep.  739, 
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Whenever  the  evidence  suggests  that  the  servant  knew  of  the  extra- 
ordinary risk  which  caused  the  accident  the  jury  should  be  instructed 
regarding  the  legal  consequences  of  such  knowledge,  as  justifying  the 
inference  both  of  an  assumption  of  the  risk  and  of  contributory  negli- 
gence.*    It  is  erroneous,   under  such  circumstances,  to  refuse  in- 

2  S.  W.  595,  the  court  remarked:  "It  negligence  of  the  employee.  It  is  a  con- 
has  sometimes  been  held  that,  although  tract  exemption  absolute."  (Per  Smith, 
the  servant  may  have  been  aware  of  the  J.) 

defect,  yet  of  a  man  of  ordinary  pru-  See  also  Feely  v.  Pearson  Cordage  Go. 

dence  on  this  account  would  not  have  re-  (1894)    161  Mass.  426,  37  N.  E.  368; 

fused  to  do  the  work,  but  would  have  Morris  v.   Oleason    (1877)    1  111.  App. 

continued  in  the  service  and    have    at-  517;   Ames  v.  Lake  Shore  d  M.  8.  R. 

tempted    to   perform    it,   that   then   he  Go.   (1893)   135  Ind.  363,  35  N.  E.  117; 

may   recover   for   an    injury     resulting  Louisville    &    N.    B.    Co.    v.    Kemper 

from  such  defect.     It  seems  to  us  that  (1897)     147   Ind.   561,    47    N.    E.   214; 

such   a   rule   is   unsound;     for     if    the  Louisville,  N.  A.  &  C.  B.  Co.  v.  Sand- 

servant,  acting  as  a  prudent  man  would  ford  (1889)  117  Ind.  269,  19  N.  E.  770; 

ordinarily  act,   would  undertake  to  do  Wilson    v.    Winona    &    St.   P.   B.   Go. 

the  work  with  knowledge  of  the  defect,  (1887)    37  Minn.  327,  5   Am.  St.  Rep. 

this  very  test  relieves  the  master  from  851,  33  N.  W.  908;  Gulf,  C.  &  S.  F.  B. 

liability,  for  the  obligations  and  duties  Co.    v.    Schwaibe    (1892)     1    Tex.    Civ. 

of  master  and  servant  are  correlative;  App.  573,  21  S.  W.  706. 

each  is  held  to  that  degree  of  care,  in  Under  the  strict  rules  of  common-law 

reference  to   all   matters   affecting   the  pleading,    an    allegation    that    plaintiff 

safety  of  the  servant  while  in  the  mas-  was  free  from  fault  does  not  supply  the 

ter's  employment,  which  men    of    ordi-  lack  of  averments  negativing  the  volun- 

nary  prudence  would  or  ought  to  exer-  tary    assumption    of    the    risk.      Louis- 

cise  under  the  same  circumstances.     If  ville,  N.  A.  &  G.  B.  Go.  v.  Corps  (1890) 

the   servant,   with  a  knowledge  of  the  124  Ind.  429,   8  L.R.A.   636,   24  N.   E. 

defect,  as  a  prudent  man,  may  under-  1046. 

take  the  work,  can  it  be  said  that  the  The  Illinois  doctrine  of  comparative 
master  has  not  exercised  that  degree  of  negligence  has  no  application  where  an 
care  required  of  him  ?"  unwise  or  injudicious  rule  of  the  master, 
The  following  passage  is  taken  from  well  known  and  understood  by  the  serv- 
a  dissenting  opinion  in  Young  v.  Syra-  ant,  produces  a  hazard  which  he  is  pre- 
cuse,  B.  d  N.  Y.  R.  Go.  (1899)  45  App.  sumed  to  incur  voluntarily  as  an  inei- 
Div.  305,  61  N.  Y.  Supp.  209;  but  it  is  dent  of  his  employment.  Illinois  G.  B. 
so  clear  and  incisive  as  to  be  well  Co.  v.  Heer  (1887)  26  111.  App.  356. 
worth  quoting :  "In  the  prevailing  4  Texas  d  P.  R.  Co.  v.  French  ( 1893 ) 
opinion  it  is  said  that  the  servant  is  not  86  Tex.  99,  23  S.  W.  642.  This  require- 
bound,  at  all  times  and  under  all  ment  was  held  not  to  have  been  satisfied 
•circumstances,  to  be  mindful  of  the  by  the  following  instruction:  "If  it 
dangers  that  surround  him  while  en-  should  appear  that  plaintiff  knew  that 
gaged  in  the  performance  of  his  duty,  in  performing  said  duty  in  the  manner 
«ven  though  he  may  be  well  aware  of  that  he  undertook  to  do  so,  or  by  the  ex- 
their  existence.  If  the  doctrine  of  the  ercise  of  ordinary  care  might  have 
assumption  of  obvious  risks  has  any  known,  that  it  was  dangerous,  and  he 
vital  force,  how  can  it  matter  whether  still  continued  performing  said  work, 
or  not  the  servant  has  in  mind  the  then  plaintiff  cannot  recover.  It  was 
danger?  This  fact  clearly  has  sig-  the  duty  of  the  plaintiff,  for  his  own 
nificance  if  the  question  be  one  of  con-  safety,  to  exercise  that  degree  of  care 
tributory  negligence.  If  it  be  one  of  that  a  reasonably  prudent  person  would 
the  assumption  of  obvious  risks,  it  is  have  exercised  under  the  same  circum- 
clearly  immaterial.  Under  that  doc-  stances;  and  if  his  injury  resulted  to 
trine  the  master  is  absolutely  relieved  him  from  a  failure  on  his  part  to  use 
from  liability  resulting  from  that  risk,  such  care,  then  you  will  find  for  the  de- 
There  is  no  question  of  the  care  or  the  fendant,    and   that    without    regard    to 
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^tructions  explaining  the  doctrine  of  assumption  of  risks,*  especially 
if  it  is  also  laid  down  explicitly  ttiat  the  servant's  knowledge  merely 


whether  Collins  had  or  had  not  failed  to 
perform  the  duty  required  of  him."  The 
court  said:  "That  the  servant  must 
use  ordinary  diligence  to  protect  him- 
self from  danger,  and  that  he  is  charge- 
able with  notice  of  such  defects  as  he 
might  discover  by  the  exercise  of  such 
diligence,  is  a  diiferent  proposition  from 
that  embraced  in  the  charge  asked  and 
jefused.  While  the  charge  given  is  cor- 
rect, yet  the  appellant  was  entitled  to 
have  both  propositions  submitted  to  the 
Jury,  since  both  issues  arose  upon  tho 
evidence  and  under  the  pleadings." 

In  Texas  <£  lH.  0.  R.  Co.  v.  Conroy 
(1892)  83  Tex.  216,  18  S.  W.  609,  the 
following  charge  was  held  incorrect: 
"If  the  gooseneck  coupling  apparatus 
was  not  more  dangerous  than  an  ordi- 
nary coupler,  and  if  plaintiff  knew  of 
its  being  there,  and  did  not  use  ordinary 
care  as  a  man  of  ordinary  care  and 
skill  should  have  used,  considering  the 
circumstances  and  danger  attending  the 
making  of  such  a  coupling,  then  the  ver- 
dict should  be  for  the  defendant;"  also: 
"The  existence  of  either  one  of  the  facts 
referred  to  in  the  charge,  connected  by 
'and,'  would  be  sufficient  to  exempt  de- 
fendant of  liability,  and  each  of  them 
should  have  been  given  as  separate  de- 
fenses." 

Error  is  not  predicable  of  an  instruc- 
tion which  leaves  to  the  jury  only  the 
question  whether  the  plaintiff  was  guil- 
ty of  negligence,  if  the  evidence  is  such 
that  it  would  not  be  permissible  to  draw 
the  inference  that  the  servant  was 
aware  of  the  risk  before  the  accident. 
Qulf,  C.  &  S.  F.  R.  Co.  V.  Cray  (1901) 
25  Tex.  Civ.  App.  99,  63  S.  W.  927. 

The  following  passage,  though  not  re- 
lating to  an  accident  to  a  servant,  may 
be  usefully  quoted  in  the  present  con- 
nection: "Ordinarily,  in  actions  to  re- 
cover damages  for  injuries  to  person  or 
property,  an  instruction  as  to  the  effect 
of  contributory  negligence  on  the  part 
of  the  plaintiff  will  cover  all  that  need 
be  said  to  the  jury  upon  this  branch  of 
the  case.  But  the  principle  that  one 
may  be  debarred  from  a  recovery  when 
he  voluntarily  assumes  the  risk  is  not 
identical  with  the  principle  on  which 
the  doctrine  of  contributory  negligence 
rests,  and  in  proper  cases  this  ought  to 
ibe   explained   to   the   jury.     One   may. 


with  his  eyes  open,  undertake  to  do  a 
thing  which  he  knows  is  attended  with 
more  or  less  peril,  and  he  may,  both  in 
entering  upon  the  undertaking  and  in 
carrying  it  out,  use  all  the  care  he  is 
capable  of.  But  whether  or  not  he 
thereby  assumes  the  risk  may  depend 
on  other  circumstances.  One  may, 
without  fault  of  his  own,  be  in  a  situ- 
ation where  he  must  choose  a  perilous 
alternative.  The  degree  of  danger,  the 
stress  of  circumstances,  the  expectation 
or  hope  that  others  will  fully  perform 
the  duties  resting  on  them  may  all  have 
to  be  considered."  Miner  v.  Conneoticut 
River  B.  Co.  (1891)  153  Mass.  398,  26 
N.  E.  994. 

S  Woodell  V.  West  Virginia  Improv. 
Co.  (1893)  38  W.  Va.  23,  1?  S.  E.  386. 

In  Texas  &  P.  R.  Co.  v.  Bryawt 
(1894)  8  Tex.  Civ.  App.  134,  27  S.  W. 
825,  where  the  servant  was  injured  by 
a  hole  in  a  railway  platform,  the  court 
refused  to  give  an  instruction,  demand- 
ed by  the  defendant,  which  affirmatively 
invoked  the  defense  of  an  assumption 
of  the  risk,  and  gave  the  following 
charge:  "A  railroad  employee  is  bound 
to  use,  in  caring  for  his  own  safety 
while  in  such  employment,  such  care 
as  a  man  of  ordinary  prudence  would 
exercise,  under  like  circumstances.  In 
entering  the  service  of  a  railway  com- 
pany he  assumes  all  the  ordinary  risks 
incident  to  his  employment,  among 
which  is  the  risk  of  any  injury  that 
may  result  to  him  from  working  in  a 
place  which  he  knows  to  be  in  such 
an  unsafe  condition  as  would  render  it 
probable  to  a  man  of  ordinary  prudence 
that  to  work  there  would  be  attended 
with  danger,  and,  should  he  go  upon  or 
into  such  a  place,  knowing  it  to  be 
unsafe,  he  is  bound  to  use  all  the  care 
which  a  man  of  ordinary  prudence 
would  exercise  under  like  circumstances, 
and  prevent  injury  to  himself."  The 
court  sustained  the  objection  of  the 
defendant  to  this  instruction,  that  it 
"confounds  the  distinction  between  an 
assumed  risk  and  contributory  negli- 
gence, to  the  prejudice  of  defendant, 
inasmuch  as  defendant's  contention  is, 
and  was,  that  the  hole  in  the  platform 
was  an  obvious  defect,  and  apparently 
dangerous,  and  that  its  defective  con- 
dition  was   knovni   to    plaintiff    so    as 
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casts  upon  him  the  duty  of  using  greater  care  in  the  use  of,  and  in 
avoiding  danger  from,  such  appliance.^ 


to  preclude  recovery  by  him  when  he 
exposed  himself  to  the  danger,  irrespec- 
tive of  any  negligence  on  his  part." 

ePeirce  v.  Clavin  (1897)  27  C.  C.  A. 
227,  53  U.  S.  App.  492,  82  Fed.  550. 

That  any  instructions  are  erroneous 
which  give  the  jury  to  understand  that, 
although  the  servant  possessed  that 
knowledge,  he  is  entitled  to  recover  pro- 
vided he  was  in  the  exercise  of  due 
care,  see  Chicago,  R.  I.  &  P.  R.  Co.  v. 
CUrh  (1882)  11  111.  App.  104;  Winh 
V.  WeOer  (1891)  41  111.  App.  342  (in- 
stead of  instruction  that,  if  the  plain- 
tiff used  the  defective  appliance  know- 
ing it  to  be  defective,  then  the  jury 
should  consider  such  fact  in  determin- 
ing whether  the  plaintiff  exercised  due 
care)  ;  Mexican  C.  R.  Co.  v.  Shean 
(1891)  —  Tex.  — ,  18  S.  W.  151;  Mun- 
dle  V.  Hill  Mfg.  Co.  (1894)  86  Me.  400, 
30  Atl.  16  (held  error  to  give  an  in- 
struction permitting  the  jury  to  find 
for  the  plaintiff  if  she  was  not  negli- 
gent, where  both  the  defense  raised  by 
the  defendant,  and  the  hypothetical 
state  of  facts  on  which  the  jury  asked 
for  instructions,  raised  the  question 
whether  the  plaintiff  had  assumed  the 
risks  of  the  defect)  ;  Chicago,  I.  &  L. 
R.  Co.  V.  Glover  (1900)  154  Ind.  584, 
57  N.  E.  244;  Terre  Haute  d  I.  R.  Co. 
V.  Prvitt  (1900)  25  Ind.  App.  227,  57 
N.  E.  949. 

An  instruction  in  an  action  for  death 
of  a  switchman  from  stepping  into  a 
hole  in  a  side  track  should  not  direct 
a  verdict  for  plaintiff  in  case  the  jury 
made  certain  findings  which  did  not 
include  one  that  deceased  did  not  know 
of  the  defect,  or  have  equal  means  with 
defendant  for  such  knowledge,  though 
they  were  required  to  find  that  he  had 
been  in  the  exercise  of  ordinary  care. 
Lake  Erie  &  W.  R.  Co.  v.  Wilson  (1901) 
189  111.  89,  59  N.  E.  573,  reversing 
(1900)    87  111.  App.  360. 

In  an  action  by  a  brakeman  for  in- 
juries caused  by  a  low  covered  bridge, 
it  was  error  to  charge  that,  though 
plaintiff  might  have  known  of  the  exist- 
ence of  the  bridge,  and  assumed  the 
risk  of  being  struck  by  it,  yet  he  had 
the  right  to  recover,  if,  owing  to  the 
escape  of  steam  from  the  engine,  or 
darkness,  or  fog  at  the  time  of  the 
accident,  he  could  not,  by  ordinary  care. 


discover  his  approach  towards  the 
bridge.  Norfolk  &  W.  R.  Co.  v.  Marpole 
(1899)    97  Va.   594,  34  S.  E.  462. 

In  Foley  v.  Jersey  City  Electric  Light 
Co.  (1892)  54  N.  J.  L.  411,  24  Atl.  487, 
the  jury  was  directed  to  inquire  wheth- 
er the  danger  arising  from  the  absence 
of  a  step  on  a  lamp  pole  was  of  such 
imminent  character  that  a  person  of 
ordinary  prudence,  having  regard  for 
his  own  safety,  would  have  declined 
to  use  it.  If  so,  they  were  told  that 
the  plaintiff  could  not  recover;  but  if 
it  were  otherwise,  if  the  peril  was  not 
so  imminent  and  threatening  but  that 
he  might  with  safety  go  up  to  the  light 
and  trim  it  and  get  back  again  by  the 
exercise  of  extra  care,  he  could  recover. 
Under  these  instructions  the  jury  ren- 
dered a  verdict  for  the  plaintiff.  A 
new  trial  was  ordered,  the  court  say- 
ing: "If  the  servant  knows  of  the  de- 
fect, and  it  is  of  such  a  nature  that  a 
prudent  person  will  not  abandon  the 
service  on  account  of  it,  then  no  neg- 
ligence can  be  charged  to  the  master  for 
permitting  the  defect  to  continue.  If 
the  plaintiff  was  justified  in  concluding 
that  he  could  ascend  the  pole  and  return 
with  safety  by  using  extra  care,  the 
defendant  had  the  right  to  draw  the 
same  conclusion,  and,  in  that  event, 
the  defendant  was  in  no  fault.  If  the 
peril  was  of  such  imminent  character 
that  it  was  imprudent  on  the  part  of 
the  plaintiff  to  attempt  to  ascend  the 
pole,  then,  under  the  rule  laid  down 
by  the  trial  judge,  the  verdict  is  wrong. 
If  the  plaintiff  acted  as  a  prudent  man 
in  undertaking  to  ascend  the  pole,  the 
injury  must  be  ascribed  to  mere  ac- 
cident, the  casual  slipping  of  his  foot. 
In  that  case  neither  he  nor  his  em- 
ployer is  to  be  held  guilty  of  a  want 
of  care.  The  servant  and  the  master 
had  equal  means  of  forming  a  correct 
judgment.  Therefore,  whatever  want 
of  prudence  in  taking  the  risk  is  charge- 
able to  the  one  must  be  imputed  to 
the  other.  The  attempt  to  engraft  this 
exception  upon  the  general  rule  in- 
troduces the  element  of  the  absence  or 
presence  of  due  prudence  on  the  part 
of  the  servant  into  this  discussion, 
which  is  a  circumstance,  in  my  judg- 
ment, wholly  foreign  to  it.  The  im- 
munity  of   the   master   rests   upon   the 
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1222.  [308]  Cases  not   giving  due   effect   to   this   principle. — The 

principle  explained  in  the  preceding  section  being,  in  a  logical  point 
of  view,  perfectly  plain  and  unassailable,  it  is  not  a  little  remarkable- 
that  there  shotild  be  so  many  cases  in  which  it  has  been  either  wholly 


contract  of  hiring,  and  not  upon  the 
absence  or  presence  of  negligence  in 
either  party.  The  master  says  to  the 
servant:  You  understand  fully  the  na- 
ture of  the  employment  and  the  danger 
attending  it;  will  you  enter  upon  it? 
The  servant  says :  I  accept  it ;  and 
the  law  implies  that  he  accepts  it,  with 
all  the  risk  incident  to  it,  without  re- 
gard to  the  magnitude  of  the  danger. 
The  question  is  not  whether  it  was 
prudent  on  his  part  to  encounter  the 
peril.  In  contemplation  of  law,  his 
undertaking  to  assume  the  apparent 
risk  of  the  work  was  general  and  un- 
qualified. He  might  have  restricted  his 
assumption  of  danger  by  stipulating 
that  he  would  tal^e  upon  himself  such 
liability  to  injury  only  as  could  be 
avoided  by  due  care  on  his  part.  In 
the  absence  of  such  a  term  in  the  en- 
gagement, it  cannot  be  introduced,  by 
implication,  without  changing  its  pur- 
port, and  importing  into  it  a  condition 
unfavorable  to  the  master,  and  which 
has  not  his  consent." 

In  Oaretyv.  King  (1896)  9  App.  Div. 
443,  448,  41  N.  Y.  Supp.  633,  the  ques- 
tion of  the  plaintiff's  knowledge  being 
raised  by  the  defendant's  counsel,  the 
trial  judge  in  his  main  charge  instruct- 
ed the  jury  "that,  if  the  deceased  did 
know  of  the  existence  of  that  window 
[in  the  roof],  and  nevertheless  under- 
took to  work  there,  he  assumed  the 
risk  of  the  apparent  danger;"  and  "it 
is  for  you,  therefore,  to  say  whether 
the  decedent  did  know  of  the  existence 
of  that  peril."  But  at  a  subsequent 
stage  of  the  trial  he  retracted  this  in- 
struction, and  specifically  charged  the 
jury  that  it  was  an  erroneous  state- 
ment of  the  law;  and  that,  even  if  the 
decedent  did  know  of  the  existence  of 
the  skylight,  but  exercised  due  care  to 
avoid  accident,  the  plaintiff  might  re- 
cover. The  appellate  court  said :  "That 
instruction  was  tantamount  to  saying 
that,  if  the  decedent  were  free  from 
negligence,  he  did  not  assume  the  risk 
of  working  at  a  dangerous  place,  known 
to  him  to  be  dangerous;  and  it  put  the 
subject  definitely  before  the  jury  in 
such   a  way   as   to   authorize   them   to 


ignore  altogether  (if  they  found  on 
the  other  issues  in  favor  of  the  plain- 
tiff), the  question  of  the  assumption 
by  the  decedent  of  the  risks  attendant 
upon  his  working  in  a  known  place  of 
danger.  The  learned  judge  virtually 
eliminated  from  the  case  the  entire 
question  of  the  assumption  of  the  risk, 
and  made  that  issue  identical  with  the 
one  relating  to  contributory  negligence, 
and  thus  inadvertently  the  jury  were 
misled   on   that   subject." 

An  instruction  is  also  erroneous 
which  gives  the  jury  to  understand  that 
the  only  defense  predicable  from  the 
servant's  knowledge  is  contributory  neg- 
ligence. Eoehler  v.  New  York  Elev.  R. 
Co.  (1896)  9  App.  Div.  449,  51  N.  Y. 
Supp.    209. 

But  an  instruction  treating  the  em- 
ployee's knowledge  as  affecting  only 
the  question  of  contributory  negligence, 
while  erroneous,  is  not  ground  for  re- 
versal, where  other  instructions  treat 
his  knowledge  as  affecting  the  assump- 
tion of  the  risk,  and  the  jury  find 
specially  that  the  employee  did  not 
have  knowledge  of  the  increased  peril. 
The  instructions  objected  to  here  read 
thus:  "The  fact,  if  it  is  a  fact,  that 
Leyden  had  knowledge  that  the  roof " 
was  in  a  dangerous  condition  does  not 
necessarily  preclude  a  recovery  by  the 
plaintiff.  Knowledge  is  always  .in  im- 
portant matter  for  consideration,  but 
it  does  not  always  establish  contribu- 
tory negligence.  If  one  undertakes  to 
pass  a  known  danger  so  great  that  no 
person  of  ordinary  prudence  would 
voluntarily  encounter  it,  then  he  is 
guilty  of  contributory  negligence,  for 
no  person  possessing  knowledge  of  dan- 
ger has  a  right  to  go  into  a  place  which 
ordinarily  prudent  men  would  avoid. 
If,  however,  the  danger  is  known,  but 
it  is  not  of  such  a  character  as  that 
prudent  men  would  decline  to  encounter 
it,  then  the  attempt  to  pass  it  is  not, 
in  and  of  itself,  such  negligence  as  will 
defeat  the  action.  But  if  he  does  at- 
tempt to  pass  it,  he  must  exercise  care 
proportioned  to  the  known  danger." 
Rogers  v.  Leyden  (1890)  127  Ind.  50.. 
26  N.  E.  210. 
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ignored,  or  has  not  been  given  its  proper  effect.  Such  are  the  cases 
in  which  the  theory  on  which  the  plaintiff  is  denied  recovery  is  con- 
tributory negligence,  although  the  evidence  shows  that  there  was  no 
breach  of  duty  on  the  master's  part ;  ^  or  in  which  it  is  laid  down  that 
if  a  servant  is  injured,  when  obeying  the  orders  of  a  superior  in  a 
branch  of  business  for  which  he  was  "specially"  employed,  his  knowl- 
edge of  the  danger  will  be  considered  in  estimating  the  degree  of  care 
he  should  use  to  avoid  it.^  Nor  is  this  principle  properly  taken  into 
account,  where  it  was  explicity  held,  or  the  evidence  warranted  the 
inference,  that  the  servant  had  assumed  the  risk ;  or,  what  amounts  to 
the  same  thing,  so  far  as  the  right  of  recovery  is  concerned,  was  cul- 
pable, as  a  matter  of  law,  in  continuing  to  work ;  and  yet  the  actual 
rationale  of  the  decision  is  that  he  failed  to  take  proper  precautions  to 
safeguard  himself  against  that  risk.' 

^  Jones  v.  Sutherland  (1895)  91  Wis.  the    circumstances,    it    was    his    own 

587,    65   N.   W.   496    (servant   familiar  fault). 

with  sawmills  stepped,  without  looking,  2  Mann  v.  Oriental  Print  Works 
on  a  slanting  floor  which  was  usual  (1875)  11  R.  I.  153.  See  also  Crowe 
and  necessary  at  the  place,  and,  slip-  v.  'New  York  0.  d  H.  R.  R.  Go.  (1893) 
ping,  fell  against  a  circular  saw)  ;  Lor-  70  Hun,  37,  23  N.  Y.  Supp.  1100,  where 
ing  V.  Kansas  City,  Ft.  8.  d  M.  R.  Go.  a  track  repairer  was  held  unable  to 
(1895)  128  Mo.  349,  31  S.  W.  6  (sec-  recover,  on  the  ground  that,  being  fa- 
tion  hand  familiar  with  the  usages  of  miliar  with  the  danger  from  oars  con- 
yards  and  the  dangers  from  passing  stantly  passing  in  a  yard  without  warn- 
trains,  held  negligent  in  crossing  a  ing,  he  stepped  on  a  track  without  look- 
track  in  front  of  an  engine  in  motion  ing.  Yet,  in  another  part  of  the  opin- 
without  looking.  But  it  was  also  found  ion,  that  danger  is  spoken  of  as  one 
that  the  men  in  charge  of  the  train  of  those  assumed  by  such  an  employee, 
were  not  negligent,  and  therefore  there  In  The  Chandos  (1880)  6  Sawy.  554, 
was  no  fault  committed  by  anyone  for  Deady,  J.,  held  that  a  sailor  who  went 
whose  conduct  the  company  was  re-  on  a  crane-line  (a  rope  subjected  to  a 
sponsible)  ;  Ghesapeake  &  0.  R.  Go.  v.  continual  chafing)  ;  in  the  dark,  with- 
Lee  (1888)  84  Va.  642,  5  S.  E.  579  out  any  precaution  against  its  breaking, 
(no  duty  to  warn  servant  of  approach  or  observation  as  to  its  then  condition, 
of  train  drawn  by  engine  which  had  an  was  negligent,  and  added:  "The  libel- 
unusually  loud  exhaust  discharge,  a  lant  assumed  the  ordinary  risks  of  his 
better  signal  than  a,  bell, — servant  also  employment,  and  the  liability  of  the 
held  negligent  in  uncoupling  standing  crane-line  to  part  appears  to  be  one 
cars  on  an  incline  when  loaded  train  of  them.  The  negligence  of  the  libellant 
was  drawing  near)  ;  Sheeler  v.  Chesa-  was  the  proximate,  if  not  the  sole,  cause 
peake  d  0.  R.  Go.    (1885)    81  Va.  188,  of  the  injury." 

59  Am.  Rep.  654    ( fireman  held  unable  3  New   York,   L.   E.   &  W.   R.   Go.   v. 

to  recover,  because,  without  any  neces-  Lyons   (1888)    119  Pa.  324,  13  Atl.  205 

sity,  he  leaned  so  far  out  of  the  engine  (flagman    who    attempted    to    board    a 

that  he  was  struck  by  the  timbers  of  moving   engine   with    a    defective    step, 

a   bridge    truss   of   the   usual    width)  ;  the  condition  of  which  he  knew,  while 

Northern  G.  R.   Go.  v.  Eusson    (1882)  his   hands    were   encumbered   with   two 

101  Pa.  1,  47  Am.  Rep.  690  (where  the  lanterns,    and    he   might    have    stopped 

court,    after   denying  that   the   risk   in  the   train,   held   negligent   as   a   matter 

question  was  extraordinary,  went  on  to  of  law)  ;   Mansfield  Coal  d  Coke  Go.  v. 

say  that  the  elements   of   danger  were  MoEnery    (1879)    91   Pa.    185,   36   Am. 

open   and   obvious  to  the   servant,   and  Rep.   662    (plaintiff,   who   knew   that  a 

that,   if  he  failed  to  adapt  himself  to  bridge  wag  defective,  held  negligent  in 
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In  view  of  the  division  of  functions  betvceen  court  and  jury  under 
the  common-law  system  of  procedure,  a  failure  to  raise  the  prelimi- 

driving   his   team   onto   it);    Taylor  v.  (engineer    who    knew    that    there    were 
Carew  Mfg.  Co.    (1885)    140  Mass.  150,  telegraph  poles  close  to  the  track,  and 
3  N.  E.  21    (held  that  appropriate  pre-  had  been  warned  to  keep  his  head  in- 
cautions  were  not  taken  by   a  servant    side  the  cab,  was  killed  by  striking  his 
who  walked  quickly  into  a  dark  base-  head  against  one  of  the  poles  while  he 
ment  room,  when  the  eyes  afford  prac-  was   leaning  out)  ;    Paland  v.   Chicago, 
tically  no  assistance,  without  attempt-  St.   L.   &   N.   0.   R.   Co.    (1892)    44  La. 
ing,  either  by  hands  or  feet,  to  find  a  Ann.   1003,   11   So.   707    (one  employed 
hole  which  he  knew  to  be  somewhere  in  as  keeper  of  a  building  to  prevent  tres- 
the    room,    although   he   could   not   tell  passers  from  dilapidating  and  stripping 
exactly    where);     Pimgree    v.    Leyland  it  is  guilty  of  such  contributory  negli- 
(1883)    135  Mass.  398   (servant  injured  gence  as  will  prevent  a  recovery,  where 
through    hia    inadvertence    in    handling  the  building  fell  and  killed  him,  owing 
unboxed  machinery,  of  the  condition  of  partly   to  his   failure   to   perform   such 
which   he   was   fully   cognizant)  ;    Odell  duty,    the    possibility    of    an    accident 
V.  New  York  C.  d  H.  R.  R.  Co.   (1890)  from  this   cause  having  been   apparent 
120  N.  Y.  323,  17  Am.  St.  Rep.  650,  24  for  sometime  before  its   occurrence,   so 
N.  E.  478    (servant  Injured  by  the  un-  as   to  make   the   risk   one   of   those   in- 
expected  starting  of  a  sawing-machine  cident  to  the  service)  ;   Aliert  v.   New 
while  he  was  engaged  in  changing  saws,  York  G.  &  E.  R.  R.  Co.  (1894)  80  Hun, 
was  guilty  of  such  contributory  negli-  152,   29   N.   Y.   Supp.    1126    (brakeman 
gence  as  will  prevent  a  recovery,  if  he  negligent  if,  seeing  that  a  car  is  crip- 
"knew  that  the  machine  was  out  of  order  pled,  he  does  not   take  proper  precau- 
■when  he  placed  his  hand  upon  the  saw)  ;  tions    to    avoid    the    consequences    of 
Alcorn  v.  Chicago  £  A.  R.  Co.    (1891)  handling    it    in    that    condition);    Ray 
108  Mo.  81,  18  S.  W.  188  (servant  aware  v.  Jeffries  (1887)   86  Ky.  367,  5  S.  W. 
of  the  constant  dangers  caused  by  the  867     (servant    injured    by    his    careless 
wearing  away  of  the  blocking  of  frogs,  handling   of    a  compound   of   nitro-gly- 
tut  held  unable  to  recover  because  he  cerine  the  nature   of  which   he  under- 
failed  to  use  proper  care  in  the  manner  stood)  ;  Evans  v.  Chessmond  (1890)   38 
■of  making  the  coupling)  ;   Clark  v.  St.  111.    App.    615    (servant   worked   under 
Paul  &  8.   C.  R.   Co.    (1881)    28  Minn,  loose    rock    in    mine,   the    condition    of 
131,   9   N.  W.   581    (trackman  knew  of  which  was  as  well  known  to  the  serv- 
roof  projecting  over  track  and  through  ant  as  to  the  master,  without  making 
his   inattention  was   struck)  ;    Illick  v.  any  Ps:amination,  or  asking  the  master 
Flint  &  P.  M.  R.  Co.    (1888)    67  Mich,  to  remove  it)  ;    Way  v.   Chicago  &   N. 
632,  35  N.  W.  708   (brakeman,  knowing  W.  R.  Co.    (1888)   76  Iowa,  393,  41  N. 
of  position  of  bridge  near  track,  swung  W.  51  (car  repairer,  who  knew  that  the 
himself  out  so  far  from  a  car  that  he  ground  was  slippery  with  ice,  and  who 
came  into  contact  with  it — no   call   of  had  complained   of  the   absence   of   his 
duty  to  go  upon  the  car  till  after  the  assistant,   attempted   to   raise   a   heavy 
bridge   was    passed)  ;    Pittsburgh   &    G.  draft-iron,    and    slipped)  ;    Wormell    v. 
R.  Go.  V.  Sentmeyer  (1879)  92  Pa.  276,  Maine  C.  R.  Co.   (1887)   79  Me.  397,  1 
37  Am.  Rep.  684  (railroad  servant  rode  Am.  St.  Rep.  321,  10  Atl.  49    (servant 
on    top    of    freight    train    without    any  held  to   have  carelessly  put  himself  in 
call  of  duty,  and  was  struck  by  a  low  the   way   of   obvious   peril)  ;    Nolan  v. 
bridge  the  position  of  which  he  knew)  ;  Shiokle    (1879)    69   Mo.   336    (unneces- 
Louisville  d  N.  R.  Co.  v.  Hall   (1888)  sarily    going    on    obviously    dangerous 
87  Ala.  708,  4  L.R.A.  710,  13  Am.  St.  scaffold)  ;   Carroll  v.  Pennsylvania  Coal 
Rep.  84,  6  So.  277    (brakeman,  notified  Go.    (1888)    1  Monaghan    (Pa.)    234,  15 
of  low  bridge,  failed  to  take  necessary  Atl.  688   (men  engaged  in  dumping  coal 
steps   to   avoid   being   struck);    Quibell  from  a  track  upon  trestles,  and  knowing 
V.  Union  P.  R.  Go.   (1891)   7  Utah,  122,  that  the  track  was   dangerous  because 
25  Pac.  734   (servant  failed  to  look  out  the  end   of  the   track  had  become  de- 
for  eoalchute  which  he  knew  to  be  near  pressed,  failed  to  take  the  obvious  and 
the  track)  ;   H  elf  rich  v.  Ogden  City  R.  simple  precautions  necessary  to  obviate 
■Co.    (1891)    7   Utah,   186,   26   Pac.   295  accidents  by  using  blocks  to  arrest  the 
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nary  defenses  of  assumption  of  risks  or  of  cnlpability  in  continuing 
to  wor]^  may  often  be  seriously  prejudicial  to  the  master,  for  although 
the  circumstances  may  show  that  one  or  both  of  these  defenses  was 
available,  it  may  be  impossible  to  say,  as  a  matter  of  law,  that  the 
servant  did  not  act  prudently  in  dealing  with  the  known  perils.  It  is 
manifest  that,  where  the  facts  disclosed  warrant  both  the  inference 
that  the  servant  had  assumed  the  risk  or  was  gTiilty  of  contributory 
negligence  in  continuing  to  work,  and  the  inference  that  he  was  lack- 
ing in  proper  care  with  respect  to  the  act  which  was  the  immediate- 
cause  of  the  injury,  the  proper  course  for  the  trial  judge  to  follow  is. 


cars,  or  by  raising  the  track  at  the 
end);  Kraeft  v.  Meyer  (1896)  92  Wis. 
252,  65  N.  W.  1032  (stevedore  fell  down 
a  scuttle  which  he  should  have  known 
was  left  open  while  the  vessel  was  load- 
ing) ;  Chicago  &  N.  W.  R.  Co.  v.  Dona- 
hue (1874)  75  111.  106  (yard  switchman 
understanding  that  trains  were  con- 
stantly passing,  unnecessarily  stepped 
on  a,  track  and  was  run  down  by  one  of 
them)  ;  Peoria,  D.  &  E.  R.  Co.  v.  Puck- 
ett  (1893)  52  111.  App.  222  (brakeman 
who  knows  that  there  is  a  cattle  guard 
at  a  designated  place  bound  to  guard 
against  it  in  performing  his  duties,  al- 
though it  is  not  properly  constructed; 
instruction  disapproved  which  made 
right  of  recovery  dependent  on  the 
■'proper  construction")  ;  La  Pierre  v. 
Chicago  &  0.  T.  R.  Co.  (1894)  99  Mich. 
212,  58  N.  W.  60  (conditions  known, 
but  ground  of  decision  was  that  the  ac- 
cident might  have  been  obviated  by  com- 
mon prudence)  ;  Louisville  &  N.  R.  Go. 
V.  Law  (1893)  14  Ky.  L.  Rep.  850,  21 
S.  W.  648  (negligence  in  coupling  held 
a  bar  to  the  action  of  a  brakeman,  the 
danger  of  coupling  being  also  said  to  be 
one  of  the  ordinary  risks  of  the  em- 
ployment) ;  St.  Louis,  A.  &  T.  R.  Co. 
V.  Mara  (1891)  —  Ark.  — ,  16  S.  W. 
196  (fishplate  fell  from  and  derailed 
a  hand  car  which  the  plaintiff  knew  to 
be  defective  in  such  a  way  as  to  render 
it  likely  that  objects  would  fall,  he  him- 
self being  the  person  who  had  super- 
vised the  loading). 

In  Warmamaker  v.  Burke  (1886)  111 
Pa.  423,  2  Atl.  500,  where  recovery  was 
denied  on  the  ground  that  the  risk  was 
appreciated  by  the  servant,  the  court 
superfluously  introduces  the  considera- 
tion that  the  fact  that  alterations  were 


being  made  in  the  building  in  the  pres- 
ence of  the  employees  was  notice  to 
them  of  the  possibility  of  danger  of 
some  sort,  and  of  the  necessity  of  exer- 
cising greater  caution. 

A  similar  failure  to  realize  the  super- 
erogatory nature  of  the  defense  of  con- 
tributory negligence  in  cases  where  an 
assumption  of  the  risk  is  established  is 
apparent  in  the  following  extract: 
"Minor  servants  are  held  to  assume,  by 
their  contract  of  employment,  those- 
ordinary  risks  of  their  service  which 
are  obvious  to  them,  or  have  been  point- 
ed out  in  a  manner  suited  to  the  com- 
prehension of  their  youth  and  inex- 
perience. They  cannot  ignore  the 
dictates  of  common  prudence  or  the  in- 
structions of  their  superiors  to  guard 
themselves  from  these  apparent  dangers, 
and  charge  the  consequences  upon  their 
employers."  Beckham  v.  EiUier  -(1885) 
47  N.  J.  L.  12. 

The  following  instruction,  which  was. 
held  in  De  Berry  v.  Carolina  C.  R.  Co. 
(1888)  100  N.  C.  310,  6  S.  E.  723,  to 
have  been  rightly  given,  seems  to  be 
also  open  to  the  same  criticism:  "Even 
if  the  step  or  platform  was  split,  yet, 
if  a  prudent  man,  knowing  its  condition, 
would  not  have  stepped  upon  it,  the 
plaintiff  was  guilty  of  negligence,  pro- 
vided he  knew,  or  could  by  the  exercise 
of  reasonable  care  and  caution  have 
known,  the  condition  of  the  platform 
before  he  stepped  upon  it."  But  the 
views  prevailing  in  this  state  with  re- 
gard to  the  two  defenses  are  decidedly 
peculiar  (see  §  1224,  post),  and  the 
eflfect  of  this  ruling  cannot  be  estimated 
with  reference  to  the  standpoint  of 
other  courts. 
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to  differentiate  the  defenses  clearly,  and  to  explain  by  suitable  lan- 
guage that  they  are  cumulative  in  their  operation.* 

*In  the  following  cases  the  inferences  108     (same    decision    on    like    facts)  ; 

deducible  respectively  from  the  conduct  Clarh  v.  Richmond  d  D.  R.  Co.   (1884) 

of    the    servant    previously   to,    and    at  78   Va.    709,    49    Am.   Rep.    394    (same 

the  time  of,  the  accident,  are  separate-  decision  on  like   facts)  ;    Gheswpeake  & 

\j    mentioned:       This    has    often    been  0.  R.  Co.  v.  Hafner  (1894)   90  Va.  621, 

done.      Woodley   v.    MetropolUan   Dist.  19  S.  E.  166   (bralreman  raised  his  head 

R.  Co.    (1877)   L.  R.  2  Exch.  Div.  384,  too    soon    virhile    passing    under    a    lovr 

46  L.  J.  Exch.  N.  S.  521    (servant  held  bridge  which  he  knew  to  be  dangerous)  ; 

to  have  assumed  the  risks  of  the  situa-  Norfolk    &    W.    R.    Co.    v.    McDonald 

tion,    and    to    have    been    guilty    of    a  (1891)   88  Va.  352,  13  S.  E.  706   (mis- 

"want  of  particular  care"  in  regard  to  matched   couplings   handled   in    an   un- 

the  act  which  immediately  preceded  the  necessarily     dangerous    manner)  ;     Mc- 

aecident)  ;    Marean  v.   Neic  York,  8.  &  Grath   v.    New    York   &   N.   E.   R.    Co. 

W.  E.  Co.    (1895)    167  Pa.  220,  31  Atl.  (1884)    14  R.   I.   357    (1885)    15   R.   I. 

-562    (car   inspector,   who   had   assumed  95,  22  Atl.  927   (recovery  denied,  where 

risk  of  want  of  signal  flag,  held  negli-  injured   trackman   rode  on  a  hand  car 

gent  in  going  under  a  car  without  in-  knowing    that    there    were    no    general 

quiring  about  the  movements  of  cars)  ;  regulations  as  to  warning  train  hands 

Nuss  V.  Rafsm/der   (1896)    178  Pa.  397,  that  cars  were  on  the  track,   and  was 

35  Atl.   958    (risk  of  defective  scaffold  careless,  like  the  other  men  on  the  car, 

first  declared  to  be  assumed  and  then  in   not   seeing  that  special  precautions 

plaintiff   held   negligent   in   using   it)  ;  were   not  taken   to   signal   approaching 

Rwnsey  v.  Delaware,  L.   &   W.  R.   Co.  trains ) . 

(1892)  151  Pa.  74,  25  Atl.  37  (brake-  Of  course,  under  the  Missouri  doc- 
man,  who  was  declared  to  have  assumed  trine,  by  which  the  rights  of  a  serv- 
the  risk  of  the  want  of  a  watchman  at  ant  who  has  continued  work  with  knowl- 
a  crossing,  was  held  negligent  in  being  edge  of  a  risk  are  viewed  entirely  from 
in  a  place  of  danger  on  the  pilot  of  the  the  standpoint  of  contributory  negli- 
engine)  ;  Kelly  v.  Baltimore  &  0.  R.  gence,  and  such  negligence  is  not  iu- 
Co.  (1887)  9  Sadler  (Pa.)  48,  11  Atl.  ferable  from  the  mere  fact  of  such  con- 
659  (servant  injured  by  being  caught  tinuance,  the  servant's  want  of  care  in 
between  a  building  near  the  track  and  respect  to  taking  appropriate  precau- 
a  car,  while  descending  from  the  car,  'tion  against  the  known  danger  may  be 
the  location  of  the  building  being  fa-  the  only  theory  on  which  the  master 
miliar  to  him,  was  nonsuited  on  the  can  escape  liability.  See,  for  example, 
grounds  (1)  that  he  assumed  the  risks  Gleeson,  v.  Excelsior  Mfg.  Go.  (1887) 
arising  from  the  situation  of  the  build-  94  Mo.  201,  7  S.  W.  188  (watchman  in 
ing;  (2)  that  he  was  negligent  in  not  building,  knowing  that  hatchways  were 
paying  proper  attention  to  the  risk  he  frequently  left  open,  and  charged  with 
was  incurring  in  the  performance  of  duty  of  closing  them,  fell  into  one,  ow- 
the  act);  Brossman  v.  Lehigh  Valley  ing  to  his  failure  to  look  out). 
if.  Go.  (1886)  113  Pa.  490,  57  Am.  Rep.  For  an  instance  in  which  the  master 
479,  6  Atl.  226  (servant  knew  of  low  might  have  escaped  liability  by  raising 
bridge,  but,  his  mind  being  on  his  work,  one  of  the  preliminary  defenses,  see 
he  was  paying  no  attention  to  the  im-  Plank  v.  New  York  C.  &  E.  R.  R.  Co. 
pending  danger);  Devitt  v.  Pacific  R.  (1875)  60  N.  Y.  607,  holding  that  a 
Co.  (1872)  50  Mo.  302  (servant  knew  brakeman's  knowledge  of  the  existence 
of  low  bridge,  and  was  caught  while  of  a  trench  across  a  railroad  track  was 
sitting  on  the  brake  in  broad  daylight  not  sufficient  to  charge  him  with  con- 
with  his  face  towards  the  bridge)  ;  Wil-  tributory  negligence  in  failing  to  govern 
Hams  V.  Delawa/re,  L.  &  W.  R.  Co.  his  conduct,  while  coupling  cars,  with 
(1889)  116  N.  Y.  628,  22  N.  E.  1117  due  reference  to  the  fact  of  the  dan- 
(brakeman  had  constructive  notice  of  gerous  condition  of  the  place  of  work, 
the  height  of  a  low  overhead  bridge,  inasmuch  as  the  act  of  coupling  cars 
and  failed  to  stoop  sufficiently);  Owen  necessarily  required  his  whole  atten- 
V,   New  York  R.   Co.    (1869)    1  Lans.  tion  and  thought. 
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1223.  [309]  Defenses  confused  owing  to  inaccuracies  of  termi- 
nology.— The  word  "assume"  and  its  various  equivalents/  which  are 
used  to  define  the  position  of  a  servant  with  regard  to  a  known  risk  to 
which  he  exposes  himself  by  accepting  or  continuing  in  a  given  em- 
ployment, are  responsible  for  the  injection  of  a  vast  amount  of  un- 
necessary obscurity  and  confusion  into  a  subject  which  is  already 
qiiite  sufficiently  encumbered  with  difficulties. 

In  the  vast  majority  of  the  cases  in  which  such  knowledge  has  been 
held  to  bar  the  action,  this  term  simply  expresses  a  predicament  re- 
sulting from  an  implied  contract.^  It  is  apparent  that  most  of  the 
courts  in  the  United  States  have  at  some  time  or  other  employed  the 
phrase  "assumption  of  risk"  to  express  the  conception  that  the  servant 
was  guilty  of  contributory  negligence.  The  italics  are  in  every  in- 
stance our  own.* 

1  "Such  as  continues  work  at  his  own  popular  parlance,  a  shade  of  meaning 
risk"  {Lineoshi  v.  Susquehanna  Coal  which  implies  that  the  person  to  whose 
Co.  [1893]  157  Pa.  153,  27  Atl.  577);  conduct  it  is  applied  has  been  acting 
"or  takes  the  risk"  (Cfriffiths  v.  Gidlow  carelessly,  and  many  courts,  not  being 
[1858]  3  Hurlst.  &  N.  648,  27  L.  J.  sufficiently  alive  to  the  importance  of 
Exch.  N.  S.  404  [Pollock,  C.  B.] ;  Toy-  a  scientifically  exact  terminology,  have,. 
lor  V.  Carew  Mfg.  Go.  [1885]  140  Mass.  unfortunately,  allowed  this  loose  and 
150,  3  N.  E.  21;  Bunt  v.  Sierra  Butte  untechnical  signification  to  insinuate 
Gold  Min.  Co.  [1891]  138  U.  S.  485,  34  itself  into  their  judgments.  The  ex- 
L.  ed.  1032,  11  Sup.  Ct.  Rep.  464).  traordinary  prevalence  of  this  phrase- 
There    is    also    a   want    of    precision  ologieal    error — for    it    can    hardly    be 

about  the  statement  that,  "if  the  serv-  described  otherwise,  in  view  of  the  spe- 

ant  will  engage  in  the  hazardous  under-  eialized   meaning   which   the   word   has^ 

taking,  he  must  be  considered  as  doing  acquired, — will    be    apparent    from    the 

it  at  his  peril."     Conroy  v.  Vulcan  Iron  cases  collected  in  the  subjoined  note. 

Works  (1876)  B2  Mo.  35.  ^Federal     courts. — An     employee     is 

2  This  is  the  meaning  attached  to  the  guilty  of  contributory  negligence  if  he 
phrase  "assumption  of  risks"  in  the  exposes  himself  to  dangers  "so  obvious 
leading  case  of  Farwell  v.  Boston  &  W.  and  threatening  that  a  reasonably  pru- 
B.  Corp.  (1842)  4  Met.  49,  38  Am.  Dec.  dent  man  .  .  .  would  have  avoided 
339,  and  there  can  be  no  question  but  them.  ...  He  will  be  deemed  in 
that  this  has  always  been  its  normal  such  ease  to  have  assumed  the  risks 
import  ever  since.  involved  in   such   heedless  exposure   of 

Mr.  Seven  (1  Negligence,  774)  thinks  himself  to  danger."     Kane  v.  Northern 

the   facts   in   this   class   of   cases   more  G.  R.  Co.   (1888)  128  U.  S.  91,  32  L.  ed. 

often  indicate  election  than  agreement.  339^  9  gup    ct    Re*    16  ' 

The  objection  of  the  learned  author  is        "Besides, 'even  if  he  [the  servant]  had 

rather  hypercritical,  and  opposed  to  the  the  supposed  knowledge,  it  was  a  ques- 

weight   of  authority.     But,  even  if  we  f;„T.  f^-  t>,o  ,„™  ™i.  fi,  \     ^  j 

suppose  it  to  be  well-founded,  the  legal  J''!" ,^'  ^^^^^j  whether  or  not,  under 

relation    created   by   an   election   must,  f  ^  circumstances,  he  ought  to  have  at- 

primarily  at  least,  be  quasi-contractual,  t^mpted  to  make  the  coupling,  and  in 

and  therefore  quite  distinct,  in  the  as-  ^°  <^?'"g  "^^^  himself  negligent,  or  to  be 

peet,   from  that  which   results   from   a  considered    as    having    voluntarily    05- 

tort    like    contributory    negligence.      It  turned  the  risk  of  his  act.    The  question 

does  not  express  a,  predicament  arising  was  essentially  one  of  contributory  neg- 

from    the     commission    of    a    tortious  ligence,  and  the  instruction  should  have 

breach   of   duty.     But  it  happens  that  been   so  framed  as   to   leave   it  to  the- 

the    same    word  has   also   acquired,    in  jury."     Louisville  &  N.  R.  Co.  v.  Kel- 
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It  is  abundantly  evident  from  the  illustrations  here  collected  of 
this  incorrect  terminology,  that,  unless  the  practice  of  the  courts  is 


ly  (1894)  11  C.  C.  A.  260,  24  U.  S.  App. 
103^  63  Fed.  409. 

"The  evidence  would  warrant  no  oth- 
er conclusion  than  that  he  took  the 
risks  of  the  work,  and  that  his  negli- 
gence was  the  direct  cause  of  his 
death.''  Bunt  v.  Sierra  Butte  Gold 
Min.  Go.  (1891)  138  U.  S.  485,  34  L. 
ed.  1032,  11  Sup.  Ct.  Hep.  464. 

Assumption  of  risk  is  available 
"whether  or  not  the  servant  is  guilty 
of  contributory  negligence  in  assuming 
the  risk."  St.  Louis  Cordage  Go.  v. 
Miller  (1903)  63  L.E.A.  551,  61  C.  C. 
A.  477,  126  Fed.  495  (quotation  from 
headnote  by  the  court). 

For  other  cases  in  which  the  phrases 
"assumption  of  risks"  and  "contribu- 
tory negligence"  are  used  interchange- 
ably, see  Atk/yns  v.  Wabash  R.  Co. 
(1889)  41  Fed.  193;  The  Serapis 
(1891)  49  Fed.  393;  The  Chamios 
(1880)  6  Sawy.  554;  Richmond  &  D.  R. 
Co.  V.  Finley  (1894)  12  C.  C.  A.  595, 
25  U.  S.  App.  16,  63  Fed.  228;  Great 
Northern  R.  Go.  v.  Kasisohke  ( 1900 )  43 
C.  C.  A.  626,  104  Fed.  440;  Southern 
P.  Co.  V.  Yeargin  (1901)  48  0.  C.  A. 
497,  109  Fed.  436;  Mason  &  0.  R.  Go. 
V.  Yoekey  (1900)  43  C.  C.  A.  228,  103 
Fed.  265. 

A  court  of  appeal  has  laid  it  down 
that  the  dangers  from  a  defective  rail- 
road track  must  have  been  so  obvious 
and  threatening  to  a  servant  engaged 
in  the  operation  of  trains  thereon  that 
a  reasonably  prudent  man  in  his  situ- 
ation would  have  avoided  them,  in  or- 
der to  charge  him  with  contributory 
negligence  because  he  continued  in  the 
discnarge  of  his  duty,  and  thereby  as- 
sumed the  risks.  .  Chicago  G.  W.  R.  Co. 
y.  Price  (1899)  38  C.  C.  A.  239,  97  Fed. 
423. 

Alaiama. — A  servant  who  "voluntari- 
ly undertakes  to  perform  a  duty  not 
within  the  scope  of  his  employment  as- 
sumes the  risk."  Alabama  G.  S.  R.  Co. 
v.  Hall  (1894)  105  Ala.  599,  17  So. 
176  ( discussing  the  defense  of  contribu- 
tory negligence). 

"Plaintiff  was  under  no  obligation  to 
obey  it  [the  order]  without  assuming 
the  risk  himself,  if,  by  so  doing,  he  in- 
curred the  risks  of  obvious  peril,  such 
as  a  reasonably  prudent  man  would 
regard  as  extra  hazardous."     Davis  v. 


Western   Railway   of   Alabama    (1894) 
107  Ala.  626,  18  So.  173. 

"The  duty  of  a  brakeman  requires- 
him,  at  any  time,  to  put  on  the  brakes,^ 
and  if  it  is  necessary  to  traverse  a  car 
filled  with  coal  in  order  to  reach  the 
brake,  from  a  point  where  the  brake- 
man  properly  is,  we  cannot  say,  as 
matter  of  law,  he  assumes  the  risk  of  a 
jerk  or  lurch  of  the  train  caused  by  the- 
negligence  of  the  engineer,  if  the  jury 
so  find,  while  walking  across  the  car. 
If,  however,  the  conductor  or  engineer 
directed  the  brakeman  to  remain  at  the 
first  and  second  brakes,  as  some  of  the 
evidence  tends  to  show,  and  if  of  his 
own  accord  he  left  and  attempted  to 
reach  a  third  brake,  we  would  say,  un- 
der these  circumstances,  he  assumed  the 
risk  of  the  venture,  and,  if  the  injury 
was  in  consequence  of  such  disobedience 
of  instructions,  he  would  be  guilty  of 
contributory  negligence."  Louisville  & 
N.  R.  Co.  V.  Woods  (1894)  105  Ala> 
561,  17  So.  41. 

Where  the  servant  fails  to  quit  the 
service  after  a  reasonable  time  has 
elapsed  for  making  promised  repairs, 
"is  it  illogical  to  presume  he  agrees  to 
incur  the  risk?  And  would  he  not 
thereby  be  guilty  of  proximate  contribu- 
tory Tuegligencef"  Woodward  Iron  Go.^ 
V.  Jones  (1885)  80  Ala.  123.  See  also 
Eureka  Co.  v.  Bass  (1886)  81  Ala.  200, 
60  Am.  Rep.  152,  8  So.  216. 

California. — If  the  servant  "has 
knowledge  of  the  circumstances,  he  is 
equally  culpable,  and  he  assumes  the 
risk.  McGlynn  v.  Brodie  (1866)  31 
Cal.  376. 

In  Goggin  v.  D.  M.  Osborne  d  Go. 
(1896)  115  Cal.  437,  47  Pac.  248,  it  was- 
said  to  be(  a  question  for  the  jury 
whether  the  plaintiff  knew  of  the  dan- 
ger of  using  an  appliance,  and  so  as- 
sumed the  danger  consequent  upon  such 
use,  and,  "what  is  much  the  same 
proposition,  it  cannot  be  said,  as  a  mat- 
ter of  law,  that  a  person  of  ordinary 
prudence  would  have  refused  to  use" 
the  appliance. 

Illinois. — If  the  master  refuses  to 
remedy  the  dangerous  conditions  after 
the  servant  has  complained  of  them, 
the  latter  "will  have  no  alternative  but 
to  quit  the  master's  employ.  If  he  does 
not,  he  will  be  deemed  to  have  assumed 
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now  to  be  regarded  as  justifiable,  upon  the  principle  Communis  error 
facit  jus,  there  is  an  urgent  necessity  for  a  reform.     The  examples 

the  extra  hazard  of  his  position  thus  the  hazard  of  obedience,  unless  the  dan- 
occasioned.  The  case  suggested,  it  will  ger  to  which  he  was  so  exposed  was  so 
be  perceived,  is  one  of  mutual  negli-  imminent  that  a  man  of  ordinary  pru- 
gence.  On  the  part  of  the  master,  it  is  dence  would  not  have  incurred  the  risk, 
negligence  to  retain  the  derelict  serv-  William  Graver  Tank  Works  v.  O'Don- 
ant  in  his  employ.  It  is,  on  the  other  nell  (1901)  191  111.  236,  60  N.  E.  831. 
hand,  negligence  in  the  complaining  The  servant  was  "not  bound  to  dis- 
servant  to  continue  longer  in  the  mas-  obey  on  pain  of  assuming  the  risk." 
ter's  service,  unless  he  intends  to  as-  Uallemand  v.  Saalfeldt  (1898)  175  111. 
-sume  the  extra  risk  himself."  United  310,  48  L.R.A.  753,  67  Am.  St.  Rep. 
,States  Rolling  Stock  Co.  v..  Wilder  214,  51  N.  E.  645. 
(1886)    116  111.  100,  5  N.  E.  92.  "A    party    who    voluntarily    exposes 

The  employer's  breach  of  duty  "fur-  himself  to  a  danger  that  he  knows,  or 
nishes  no  excuse  for  the  conduct  of  an  by  reasonable  attention  to  the  means 
-employee  who  voluntarily  incurs  a  might  know,  assumes  all  the  risks. 
known  danger."  If  he  enters  a  service  .  .  .  Such  voluntary  exposure  is  nec- 
where  he  has  to  use  defective  agencies,  essarily  incompatible  with  the  exercise 
he  "assumes  the  risk,  and  must  bear  of  ordinary  care."  Chicago  &  T.  R.  Co. 
the  consequences."  Pennsylvania  Co.  v.  v.  Simmons  (1882)  11  111.  App.  147. 
Lynch  (1878)  90  111.  333.  There,  in  In  Dauchy  Iron  Works  v.  tfevin 
•the  first  part  of  his  opinion,  Seholfield,  (1906)  130  111.  App.  475,  it  is  said  that 
J.,  lays  down  the  rule  that  the  servant  the  plaintiff  "was  guilty  of  negligence 
assumes  tlie  known  risks  of  the  service,  in  walking  backwards,"  and  "volunta- 
and  after  stating  the  evidence,  asks  the  rily  incurred  a  known  danger  and  as- 
question:    "If    appellant    [the    master]    sumed  the  risk." 

was  negligent  in  not  furnishing  differ-  In  Luken  v.  Lake  Shore  &  M.  8.  R. 
«nt  platforms,  in  what  respect  does  that  Co.  ( 1911 )  248  111.  377,  140  Am.  St. 
negligence  differ  from  appellee's  negli-  Rep.  220,  94  N.  E.  175,  21  Ann.  Gas. 
gence  in  continuing  to  use  them,  with-  82,  the  court  said  that  the  servant  did 
out  objection,  and  without  an  effort  to  not  assume  the  risk,  and  that  it  did  not 
<;hange  or  improve  them?"  "appear  that  he  was  negligent  in  any 

"The  general  rule  is  that  an  employee  other  respect." 
-who  continues  in  the  service  of  his  em-  See  also  Gamp  Point  Mfg.  Go.  v.  Bal- 
ployer  after  notice  of  a  defect  aug-  lou  (1874)  74  111.417;  Chicago,  R.  I.  & 
menting  the  danger  of  the  service  as-  P.  R.  Co.  v.  Clark  (1882)  11  111.  App. 
-sumes  the  risk,  as  increased  by  the  de-  104;  Illinois  C.  R.  Co.  v.  Jones  (1882) 
feet.  But  this  rule  is  subject  to  quali-  11  111.  App.  324;  Chicago,  B.  &  Q.  R. 
fications.  .  .  .  The  servant  is  not  Go.  v.  Montgomery  (1884)  15  111.  App. 
•chargeable  with  contributory  negligence  205;  Howe  v.  Medaris  (1898)  82  III. 
if  he  knows  that  defects  exist,  but  does  App.  515 ;  Pioneer  Fireproof  Constr.  Co. 
not  know,  or  cannot  know  by  the  exer-  v.  Howell  (1901)  189  111.  123,  59  N.  E. 
<;ise  of  ordinary  prudence,  that  risks  535;  Walash  R.  Co.  v.  Propst  (1900) 
exist."  Illinois  Steel  Go.  v.  Sohyman-  92  111.  App.  485. 
owski  {1896)  162  111.  459,  44  N.  E.  876.        Indiana.— "If    the    employee   had    ac- 

In  Swift  &  Co.  V.  O'Neill  (1900)  187  tual  knowledge  of  its  [the  appliance's] 
111.  337,  58  N.  E.  416,  the  case  was  held  unsafe  condition,  then  it  would  be  neg- 
to  be  for  the  jury,  inasmuch  as  the  ligence  to  use  it,  and  if,  knowing  the 
servant  can  only  be  held  to  have  as-  unsafe  condition  of  the  appliance,  the 
sumed  such  risk  when  the  defect  of  employee  attempted  to  use  it,  he  would 
which  he  had  notice  makes  a  continu-  assume  the  extra  hazard  in  so  doing." 
anoe  of  work  so  dangerous  that  no  ordi-  Ohio  &  M.  R.  Co.  v.  Pearcy  (1890)  128 
narily  prudent  person  would  remain  at  Ind.  197,  27  N.  E.  479. 
""o^^-  "When   an   employee   has   within   his 

In  one  case  it  was  laid  down  that  a  own  control  the  manner  of  using  an  ob- 
servant acting  under  the  specific  orders  viously  defective  tool,  and  the  means  of 
of  his  foreman  is  not  required  by  law  securing  safety  if  he  choose  to  employ 
to  disobey  him;  or,  by  obeying,  assume    them,  if  he  neglects  the  means  of  secur- 
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of  this  form  of  judicial  blunder  mentioned  in  the  last  note  are,  how- 
ever, less  reprehensible  than  one  found  in  those  cases  in  which  it  has 


ity  to  himself,  he  elects  to  take  the 
risk."  Jenney  Electric  Light  d  P.  Co. 
V.  Murphy  (1888)  115  Ind.  570,  18  N. 
E.  30. 

Speaking  of  the  position  of  a  servant 
who  is  injured  in  obeying  a  direct  com- 
mand of  the  master,  the  same  court  has 
used  this  language:  "Where  the  mas- 
ter orders  a  servant  to  do  something 
which  involves  encountering  a,  risk  not 
contemplated  in  his  employment,  al- 
though the  risk  is  equally  open  to  the 
observation  of  both,  it  does  not  neces- 
sarily follow  that  the  servant  either 
assumes  the  increased  risk,  or  is  negli- 
gent in  obeying  the  order.  If  the  ap- 
parent danger  is  such  that  a  man  of 
ordinary  prudence  would  not  take  the 
risk  the  servant  acts  at  his  peril.  But, 
unless  the  apparent  danger  is  such  as 
to  deter  a  man  of  ordinary  prudence 
from  encountering  it,  the  serva.nt  will 
not  be  compelled  to  abandon  the  serv- 
ice or  assume  all  additional  risk,  but 
may  obey  the  order,  using  care  in  pro- 
portion to  the  risk  apparently  as- 
sumed." Nail  V.  Louisville,  If.  A.  &  C. 
R.  Go.  (1891)  129  Ind.  268,  271,  28  N. 
E.  183,  611  (repeated  in  Brazil  Block 
Coal  Co.  V.  Eoodlet  (1891)  129  Ind. 
327,  336,  27  N.  E.  741). 

"If  the  risk  is  great,  or  is  such  as  a 
prudent  person  would  not  assume,  then 
the  person  who  does  assume  it  is  guilty 
of  such  contributory  negligence  as  will 
preclude  a  recovery."  Lake  Shore  & 
M.  8.  R.  Go.  V.  Pinchin  (1887)  112  Ind. 
596,  13  N.  E.  677. 

In  Sheets  v.  Chicago  &  I.  Coal  R.  Co. 
(1894)  139  Ind.  682,  39  N.  E.  154,  the 
court  speaks  of  a  plaintiff  who  had  neg- 
ligently placed  himself  in  front  of  mov- 
ing cars  as  having  assume  all  the  dan- 
gers incident  to  such  exposure. 

In  another  case  "assumption  of  a 
needless  risk"  is  spoken  of.  Spencer  v. 
Ohio  &  M.  B.  Co.  (1892)  130  Ind.  181, 
29  N.  E.   915. 

In  the  following  passage  the  confu- 
sion of  terms  is  particularly  objection- 
able. The  phrase  "assume  the  risk"  is 
used  in  different  senses  in  sentences 
which  are  in  immediate  juxtaposition: 
"There  is  a  class  of  cases  where  a  man 
has  no  right  to  assume  the  risk.  So- 
ciety has  an  interest  in  the  lives  of  its 
members,  and  no  citizen  has  a  right  to 
M.  &  S.  Vol.  III.— 209. 


knowingly  and  voluntarily  place  him- 
self in  a  position  of  immediate  and  cer- 
tain danger.  .  .  .  Where  the  dan- 
ger is  not  immediate  and  certain,  a  man 
may  assume  the  risk  without  violating 
the  rule  last  stated,  but,  in  doing  so,  he 
devests  himself  of  a  right  to  recover 
from  his  employer  in  cases  where  the 
danger  is  fully  and  seasonably  brought 
to  his  knowledge,  since  the  known  dan- 
ger becomes  in  such  eases  one  of  the 
risks  he  assumes  as  an  incident  of  his 
service.  He  may  not  be  guilty  of  con- 
tributory negligence  in  taking  some 
risk,  since  he  may  be  doing  what  other 
reasonably  prudent  men  likewise  do; 
but,  like  all  the  others,  in  the  common 
service  in  which  he  engages,  he  assvjmes 
all  the  risks  arising  from  dangers  of 
which  he  has  full  notice,  by  continuing 
in  service  after  he  obtains  that  knowl- 
edge." Louisville,  N.  A.  £  C.  R.  Go.  v. 
Sandford  (1888)  117  Ind.  269,  19  N.  E. 
770.  The  distinction  between  the  two 
defenses  is  plainly  intended  to  be  noted 
here,  and  therefore  precision  in  the  use 
of  words  was  especially  necessary. 

Iowa. — In  Sedgwick  v.  Illinois  C.  R. 
Co.  (1888)  76  Iowa,  340,  41  N.  W.  35, 
the  court  speaks  of  the  negligent  con- 
duct of  the  plaintiff  in  remaining  in  a 
position  of  danger  as  being  an  "assump- 
tion of  the  risk."  There  is  a  similar 
confusion  of  terms  in  Brownfield  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  (1899)  107  Iowa, 
254,  77  N.  W.  1038. 

Kansas. — In  Rush  v.  Missouri  P.  R. 
Co.  (1887)  36  Kan.  129,  12  Pac.  582, 
the  court  uses  the  phrase :  "If  the  dan- 
ger is  such  that  an  ordinarily  prudent 
man  could  assume  it  without  being 
guilty  of  negligence,"  etc. 

Kentucky. — ^Undoubtedly,  if  the  em- 
ployee, after  discovering  the  defective 
condition  of  machinery  furnished  to 
him  for  his  use,  continues  to  use  it  with- 
out complaint  or  giving  notice  to  the 
employer,  or  the  proper  officers  of  a 
company,  he  will  be  guilty  of  such 
contributory  negligence  as  will  prevent 
a  recovery  for  an  injury  arising  from 
the  defect.  He  will  be  regarded  as  hav- 
ing assumed  the  risk  of  danger  arising 
from  its  defective  condition.  Lojiorence 
V.  Eagemeyer  d  Go.  (1892)  93  Ky.  591, 
20  S.  W.  704. 

Louisiana. — Sufficient    knowledge    on 
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been  laid  down  that  the  question  of  the  servant's  "waiver"^ — meaning 
thereby,  as  is  shown  both  by  the  context  and  by  the  authorities  cited, 


the  part  of  the  deceased  is  not  estab- 
lished to  justify  the  assertion  that  he 
had  assumed  the  risk  of  danger,  and 
was  consequently  guilty  of  contributory 
negligence,  whereby  the  defendants  are 
exonerated-  Erslew  v.  Neio  Orleans  d 
N.  E.  R.  Go.  (1897)  49  La.  Ann.  86,  21 

50.  153. 

The  phrase  "unnecessary  assumption 
of  risks"  is  used  in  discussing  the  de- 
fense of  contributory  negligence  in  Dan- 
die  V.  Southern  P.  R.  Co.  (1890)  42  La. 
Ann.  686,  7  So.  792. 

"Even  in  the  presence  of  a  known 
danger,  to  constitute  contributory  negli- 
gence it  must  be  shown  that  the  plain- 
tiff voluntarily  and  unnecessarily  ex- 
posed himself  to  it,  unless  it  is  of  that 
character  that  the  plaintiff  must  as- 
sume the  risk  from  the  very  nature  of 
the  danger  to  which  he  is  exposed." 
Clements  v.  Louisiana  Electric  Light 
Co.  (1892)  44  La.  Ann.  692,  697,  16 
L.R.A.  43,  32  Am.  St.  Rep.  348,  11  So. 

51.  See  also  Pollioh  v.  Sellers  (1890) 
42  La.  Ann.  623,  7  So.  786,  where  the 
defense  was  contributory  negligence, 
but  the  plaintiff  was  said  to  have  "as- 
stiimed"  the  risk. 

Maryland. — In  State  use  of  Ham,elin 
V.  MaUter  ( 1881 )  57  Md.  287,  the  court 
denied  the  servant's  right  of  recovery 
on  the  ground  that,  upon  the  undis- 
puted facts,  the  servant  directly  con- 
tributed to  his  misfortune  by  his  own 
want  of  caution,  yet,  after  reviewing 
the  evidence  which  showed  that  the 
servant  fully  understood  the  dangers  of 
the  situation,  the  opinion  proceeds 
thus:  "Now  with  this  knowledge  and 
this  plainly  apparent  risk  open  to  the 
senses  of  the  deceased  upon  which 
principle  can  the  defendants  be  made 
liable  for  the  accident  that  happened  to 
the  deceased  in  consequence  of  the  risk 
thus  knowingly  assumed  by  him?  The 
principle  is  perfectly  well  settled  that 
an  employee  who  contracts  for  the  per- 
formance of  hazardous  duties  assum,es 
such  risks  as  are  incident  to  their  dis- 
charge from  causes  open  and  obvious, 
the  dangerous  character  of  which  causes 
he  had  an  opportunity  to  ascertain. 
And  so,  if  a  man  chooses  to  accept  an 
employment  or  continue  in  it  with  the 
knowledge  of  the  danger,  he  must  abide 


the   consequences   so   far   as   any   claim 
against  the  employer  is  concerned." 

Massachusetts. — "It  is  for  the  plain- 
tiff to  show,  not  merely  that  the  place 
was  unsafe,  and  that  he  was  injured 
thereby,  but  that  he  himself  was  in  the 
exercise  of  due  care.  His  evidence  fails 
to  show  this,  if  it  appears  that,  know- 
ing and  appreciating  the  danger  aris- 
ing therefrom,  he  voluntarily  exposes 
himself  thereto.  Business  is  sometimes 
carried  on  in  buildings  or  places  obvi- 
ously unsafe,  and  if,  with  a  knowledge 
that  a  business  is  thus  conducted,  the 
workman  engages  in  it,  he  takes  the 
risks  which  he  mu^t  know  are  incident 
thereto.  .  .  .  Where  one  capable  of 
choosing  and  contracting  for  himself, 
with  full  notice  of  the  risk  he  assumes, 
voluntarily  uses  a  machine  which,  by 
reason  of  a  known  defect,  exposes  him 
to  a  particular  and  obvious  danger,  he 
is  held  to  assume  and  take  the  risk  of 
injury  from  that  source.  ...  In  the 
case  at  bar  the  plaintiff  knew  of  the 
defect  [a  well-hole],  and  he  consented 
to  incur  the  risk  which  he  ran  in  pass- 
ing along  the  floor,  in  the  uncertain 
light,  to  examine  and  aid  in  putting  on 
the  belts."  Taylor  v.  Carew  Mfg.  Co. 
(1885)   140  Mass.  151,  3  N.  E.  21. 

"Under  the  decisions  in  this  common- 
wealth, if  he  knew  and  appreciated  this 
risk,  and  continued  to  work  for  the 
length  of  time  and  under  the  circum- 
stances that  appear  in  this  case,  he 
must  be  held  voluntarily  to  have  as-- 
swmed  it,  so  that  his  share  in  the  re- 
sponsibility for  the  accident  charges 
him  with  negligence,  and  precludes  him 
from  recovery,  if  the  use  of  the  saw  by 
the  defendant  constituted  negligence." 
Tenanty  v.  Boston  Mfg.  Co.  (1898)  170 
Mass.  323,  49  N.  E.  654. 

"Due  care  depends  on  what  is  reason- 
able under  the  circumstances,  and  is 
generally  a  question  of  fact  for  the 
jury.  It  cannot  be  said,  we  think,  as 
matter  of  law,  that  the  probability  that 
Duckworth  would  leave  an  unexploded 
cartridge  in  one  of  the  chambers  was  so 
great  as  to  require  the  plaintiff  to  ex- 
amine them  himself,  or  that,  by  contin- 
uing in  the  defendant's  employment 
after  finding  an  unexploded  cartridge 
in  a  revolver  handed  to  him  by  the  de- 
fendant James  after  testing  it,  he  there- 
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by  assumed  the  risk  from  such  unex- 
ploded  cartridges  as  might  be  accident- 
ally left  in  revolvers  by  said  James." 
Anderson  \.  Duckworth  (1894)  162 
Mass.  251,  38  N.  E.  510. 

In  Ferren  v.  Old  Colony  R.  Go.  ( 1887 ) 
143  Mass.  197,  9  N.  E.  608,  the  court, 
after  declaring  that,  supposing  certain 
inferences  to  be  deducible  from  the  evi- 
dence, they  could  not  say,  as  matter  of 
law,  that  the  plaintiflf  assumed  the  risk, 
said  that  the  evidence  was  sufficient  to 
be  submitted  to  the  jury  upon  the  ques- 
tion whether  he  was  in  the  exercise  of 
due  care.  It  is  not  easy  to  say  what 
precise  point  of  view  is  indicated  by  the 
remark  of  Holmes,  J.,  that  even  if  the 
servant's  conduct  "was  not  negligent  in 
the  sense  of  culpable,  still,  as  it  in- 
volved danger  manifest  to  him,  he  could 
not  complain  of  the  consequences." 
Boyle  V.  New  York  &  N.  E.  R.  Go. 
(1890)  151  Mass.  102,  23  N.  E.  827. 
Is  not  culpability  an  essential  element 
of  negligence? 

"If  he  has  voluntarily  assumed  the 
risk,  he  is  precluded  from  recovery, 
either  on  the  ground  that  he  has  failed 
to  exercise  due  care,  or  as  being  with- 
in the  maxim.  Volenti  non  fit  injuria." 
O'Toole  v.  Pruyn  (1909)  201  Mass. 
126,  87  N.  E.  608. 

Michigan. — A  party  entering  upon  a 
particular  employment  assumes  the  risk 
and  perils  usual  thereto,  when  the  usual 
and  customary  means  to  guard  against 
accidents  are  adopted.  If  the  servant 
with  full  knowledge  of  the  danger,  and 
understanding  the  increased  risk  occa- 
sioned thereby,  consents  to  enter  into 
the  employment,  then  he  voluntarily  in- 
curs the  risk,  and,  if  he  suffers  dam- 
ages in  consequence  of  injury  received 
thereby,  he  will  be  without  remedy. 
The  fact  that  he  remains  in  the  master's 
employment  under  such  circumstances, 
and  with  such  knowledge,  is  what  con- 
stitutes contributory  negligence  on  his 
part.  In  such  a  case  the  master,  in 
permitting  his  machinery  to  be  thus 
more  than  ordinarily  dangerous,  is 
guilty  of  negligence;  but  the  servant, 
with  full  knowledge  thereof,  by  remain- 
ing, contributes  thereto,  and  hence  he 
cannot  recover  if  he  has  such  knowl- 
edge King  v.  Ford  River  Lumber  Co. 
(1892)    93   Mich.   172,   182,   53   N.   W. 

10. 

In  the  following  cases  negligence  and 
assumption  of  risks  are  used  to  express 
the  same  conception:     Burnside  v.  Nov- 


elty Mfg.  Go.  (1899)  121  Mich.  115, 
79  N.  W.  1108  (last  paragraph  but 
one)  ;  Leppla  v.  Cleveland  Iron  Min. 
Co.  (1900)  122  Mich.  633,  81  N.  W. 
553  (first  paragraph)  ;  Deering  v.  Can- 
fieU  &  W.  Co.  (1901)  126  Mich.  373, 
85  N.  W.  874;  Chilson  v.  Lansing 
Wagon  Works  (1901)  128  Mich.  43,  87 
N.  W.  79;  Sweet  v.  Michigan  C.  R. 
Co.  (1891)  87  Mich.  559,  49  N.  W. 
882. 

Minnesota.— If  a  servant  enters  upon 
and  continues  in  the  service  of  the  com- 
pany with  knowledge  of  the  unsuitable- 
ness  or  inadequacy  of  the  instrumental- 
ities furnished  for  the  operation  of  the 
road,  it  is  his  own  negligence,  and  he 
assumes  the  known  risks  of  the  em- 
ployment. Fleming  v.  St.  Paul  &  D.  R. 
Co.   (1880)  27  Minn.  Ill,  6  N.  W.  448. 

Missouri. — Hurst  v.  Kansas  City,  P. 
&  G.  R.  Co.  (1901)  163  Mo.  309.  85 
Am.  St.  Eep.  539,  63  S.  W.  693; 
Pauck  V.  St.  Louis  Dressed  Beef  &  Pro- 
vision Go.  (1901)  159  Mo.  467.  61  S. 
W.  806;  Hamman  v.  Central  Goal  <C- 
Coke  Co.  (1900)  156  Mo.  232,  56  S.  W. 
1091.  See  also  cases  cited  in  §  1224, 
note  7,  post. 

A  servant  assumes  the  risk  incident 
to  his  own  neglect.  Kelley  v.  Chicago 
&  A.  R.  Co.  (1904)  105  Mo.  App.  365, 
79  S.  W.  973. 

Nebra.ska. — "Where  a  servant,  in  obe- 
dience to  the  requirements  of  his  mas- 
ter, incurs  the  risk  of  machinery  or  ap- 
pliances which,  although  dangerous,  are 
not  of  such  character  that  they  may  not 
be  safely  used,  by  the  exercise  of  rea- 
sonable skill  and  caution,  he  does  not, 
as  a  matter  of  law,  assume  the  risk  of 
injury  from  accident  resulting  from  the 
master's  negligence."  Lee  v.  Smart 
(1895)  45  Neb.  318,  63  N.  W.  940 
(syllabus  by  court). 

New  Jersey. — In  McGonnell  v.  Alpha 
Portland  Cement  Go.  (1907)  74  N.  J. 
L.  727,  67  Atl.  346,  the  court  said  that 
the  plaintiff  was  guilty  of  contributory 
negligence,  because  his  conduct  consti- 
tuted "the  assumption  of  risk  that  pre- 
vents recovery." 

New  York. — In  discussing  the  ques- 
tion whether  the  servant's  knowledge 
of  a  defect  rendered  him  chargeable 
with  contributory  negligence,  the  court 
remarked  that  it  was  "for  the  jury 
to  say  whether  or  not  he  voluntarily 
assumed  the  risks."  Laning  v.  New 
York  C.  R.  Co.  (1872)  49  N.  Y.  521, 
10  Am.  Rep.  417. 
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"It  would  seem  to  be  unreasonable 
that  one  who  has  undertaken  a,  service 
which,  in  itself,  has  some  elements  of 
danger,  whenever  he  shall  see  that  the 
danger  has  been  increased  through  some 
negligence  of  his  employer,  must  either 
stop  his  employment  or  be  deemed  to 
have  accepted  the  increased  risk.  We 
do  not  think  that  this  is  the  rule.  And 
it  seems  to  us  that  the  plaintiff  had  a 
right  to  go  to  the  jury  on  the  question 
whether  he  was,  under  the  circumstan- 
ces, justified  in  going  on  mth  his 
work."  McMahon  v.  Port  Henry  Iron 
Ore  Co.   (1881)   24  Hun,  48. 

In  Oullen  v.  Norton  (1889)  52  Hun, 
9,  4  N.  Y.  Supp.  774,  the  court  stated 
the  defendant's  contention  to  be  that 
the  deceased  knew  all  about  the  facts 
and  voluntarily  assumed  the  risks,  and 
thus,  by  his  contributory  negligence, 
precluded  recovery. 

In,  Quenther  v.  Lockhart  (1891)  40 
N.  Y.  S.  R.  942,  16  N.  Y.  Supp.  717, 
the  court  first  remarked  that  the  risk 
was  assumed,  and  then  that  the  plain- 
tiff failed  to  show  the  decedent  to  have 
been  free  from  contributory  negligence. 

"A  servant  does  not  assume  the  risks 
unless  he  can  be  properly  charged  with 
negligence  arising  from  the  master's 
negligence  in  accepting  the  place  of  la- 
bor assigned  to  him  by  his  master." 
Heavey  v.  Hudson  Biver  Water  Power 
&  Paper  Co.  (1890)  57  Hun,  339,  10  N. 
Y.   Supp.  585. 

For  similar  instances  of  this  confu- 
sion of  terms,  see  Fa/rley  v.  New  York 
(1896)  9  App.  Div.  536,  41  N.  Y.  Supp. 
622 ;  Wallace  v.  Central  Vermont  R.  Co. 
(1892)  43  N.  Y.  S.  R.  639,  18  N.  Y. 
Supp.  280;  Cleary  v.  Long  Islamd  B.  Co. 
(1900)  54  App.  Div.  284;  Baker  v.  Sut- 
ton (1896)  11  App.  Div.  271,  42  N.  Y. 
Supp.  116. 

North  Carolina. — In  Crutchfield  r. 
Richmond  d  D.  R.  Co.  (1878)  78  N.  C. 
300,  the  court,  while  holding  the  plain- 
tiff unable  to  recover  on  the  ground  of 
contributory  negligence,  speaks  of  his 
continuance  at  work  with  knowledge  of 
the  defect  as  being  "assumption  of  the 


In  another  case,  while  discussing  the 
negligence  of  the  plaintiff,  this  court 
said  that  the  circumstances  "must  be 
such  as  to  show  that  the  employee  had 
full  knowledge  of  the  unusual  risk, 
and  deliberately  assumed  it."  Sims  v. 
Lindsay  (1898)   122  N.  C.  678,  30  S.  E. 


19.  See  also  Lloyd  v.  Hanes  (1900) 
126  N.  C.  363,  35  S.  E.  611. 

Ohio.— In  Cleveland  v.  Wolf  (1903) 
25  Ohio  C.  C.  406,  the  court,  in  dis- 
cussing the  charge  to  the  jury,  said 
of  it  that  it  "ignores  the  rule  of  as- 
sumed risk,"  since  it  permitted  the 
jury  to  find  that  he  was  not  negligent 
if  he  acted  in  obedience  to  certain  gen- 
eral orders. 

Pennsylvania. — In  Nuss  v.  Bafsnyder 
(1896)  178  Pa.  397,  35  Atl.  958,  as 
applicable  to  the  case,  the  court,  after 
laying  down  the  rule  as  the  assump- 
tion of  known  risks,  declared  the 
plaintiff  to  be  negligent  in  using  the 
appliance  under  the  circumstances. 

In  Davis  v.  Baltimore  &  0.  B.  Oo. 
(1893)  152  Pa.  314,  25  Atl.  498,  the 
court,  after  declaring  the  plaintiff  neg- 
ligent in  using  the  appliance,  summed 
up  by  saying  that  he  accepted  the  risk 
of  the  employment. 

The  plaintiff  "was  under  no  obliga- 
tion to  continue  working  in  a  dangerous 
place  or  employment,  and  if  he  did  so 
he  assumed  the  risk  himself.  He  could 
not  excuse  his  own  want  of  care  by 
the  allegation  that  someone  else  had 
promised  to  care  for  him."  Beeae  v. 
Clark  (1892)  146  Pa.  465,  23  Atl. 
246. 

"The  very  fact  of  the  plaintiff's  youth 
and  weakness  is  one  of  the  elements 
that  go  to  make  up  the  charge  of 
negligence  on  the  part  of  the  defendant 
in  putting  such  a  person  upon  such  a 
service.  It  seems  to  us  the  master,  in 
such  circumstances,  and  not  the  serv- 
ant, must  be  held  to  have  assumed  the 
risks  of  the  service."  Kehler  v. 
Schwenk  (1892)  151  Pa.  505,  31  Am. 
St.  Rep.  777,  25  Atl.  130. 

The  sentence,  "The  plaintiff  has  no 
one  but  himself  to  blame,"  occurs  in 
a  case  where  the  risk  was  said  to  be 
assumed.  Beittenmiller  v.  Bergner  & 
E.  Brewing  Co.  (1888)  22  W.  N.  C. 
33,  12  Atl.  599. 

Bhode  Island. — The  phrase  assump- 
tion of  risk  is  used  in  a  case  where  the 
defense  raised  was  contributory  negli- 
gence. Laporte  v.  Cook  (1899)  21  R.  I. 
158,  42  Atl.  519. 

South  Carolina. — In  Donahue  v.  Ertr 
terprise  B.  Co.  (1890)  32  S.  C.  299, 
17  Am.  St.  Rep.  854,  11  S.  E.  95,  it  was 
said  that  a  servant  who  continued  to 
work  with  knowledge  of  the  dangerous 
character  of  the  appliances  assumed  the 
risks    of    the    situation,    and    that    his 
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his  contributory  negligence, — is  for  the  jury.*    This  mistake  has  not 
even  the  imperfect  excuse  which  popular  usage  supplies  in  cases  where 


knowledge  defeated  his  action  on  the 
ground  that  he  had,  by  his  negligence, 
contributed  to  his  injury. 

Texas. — When  a  servant  remains  in 
an  employment  known  to  be  dangerous 
because  of  defective  machinery,  imple- 
ments, or  appliances  not  sufficient  for 
the  safe  conduct  of  the  business,  "he  is 
said  to  assume  the  risks  incident  to  the 
business  thus  conducted,  and  to  be 
guilty  of  contributory  negligence,  if  an 
injury  occurs  to  him  through  their 
use."  Chtlf,  C.  &  B.  F.  R.  Go.  v.  Brent- 
ford (1891)  79  Tex.  619,  23  Am.  St. 
Eep.  377,  15  S.  W.  561. 

In  St.  Louis  &  8.  F.  B.  Go.  v.  Doyle 
(1894)  —  Tex.  Civ.  App.  — ,  25  S.  W. 
461,  the  court  uses  the  phrase  "as- 
sumption of  risk"  as  a  description  of 
an  act  alleged  to  be  negligent. 

In  Gulf,  C.  &  S.  F.  R.  Go.  v.  Wilder 
(1903)  33  Tex.  Civ.  App.  72,  75  N.  W. 
546,  a  charge  to  the  effect  that  the 
servant  could  not  recover  unless  he 
was  injured  by  a  risk  not  ordinarily 
incident  to  the  service,  and  unless  the 
injury  was  caused  by  the  negligence  of 
the  company,  without  fault  on  his  part, 
was  held  to  present  correctly  the  issue 
of  assumed  risk;  such  an  instruction, 
however,  ignores  entirely  the  element 
of  the  servant's  knowledge  of  the  risk 
created  by  the  master's  negligence. 

In  Hynson  v.  St.  Louis  Southwest- 
ern R.  Go.  (1905)  39  Tex.  Civ.  App. 
48,  86  S.  W.  928,  the  court  said  that 
the  servant  assumed  the  risk  of  doing 
what  he  did,  and  "on  this  ground  of 
alleged  negligence,  appellant  was  not 
authorized  to  recover." 

Virginia. — "If  he  continued  the  work 
without  exercising  ordinary  prudence 
and  care  for  his  own  safety,  he  must  be 
held  to  have  assumed  not  only  the  risks 
ordinarily  incident  to  the  service,"  but 
such  as  became  known  to  him,  actually 
or  constructively,  in  the  progress  of 
the  work.  Russell  Greek  Goal  Go.  v. 
WelU  (1898)   96  Va.  416,  31  S.  E.  614. 

In  one  case  the  phrase  "assumption 
of  the  risk,"  is  used,  though  the  court 
also  speaks  of  the  servant's  "folly"  in 
undertaking  the  work.  Rohinson  v. 
Dininny  (1898)  96  Va.  41,  30  S.  E. 
442. 

Washington. — This  court  has  used 
"assumption  of  the  risk"  as  the  verbal 


equivalent  of  contributory  negligence, 
in  Lewis  v.  Simpson  (1892)  3  Wash. 
641,  29  Pac.  207;  Richardson  v.  Carton 
Hill  Goal  Go.  (1893)  6  Wash.  52,  20 
L.R.A.   338,   32   Pac.   1012. 

In  Ball  v.  West  &  8.  Mill  Go.  (1905) 
39  Wash.  447,  81  Pac.  915,  4  A.  &  E. 
Ann.  Cas.  587,  the  court  said:  "It 
will  hardly  do  to  say  that  an  employee 
is  guilty  of  contributory  negligence  for 
merely  working  in  a  dangerous  place 
when  he  does  not  assume  the  risk  of 
injury  for  working  therein."  This  lan- 
guage was  quoted  with  approval  in 
Johnson  v.  Far  West  Lumber  Go. 
(1907)    47  Wash.  492,  92  Pac.  274. 

In  Johnson  v.  Anderson  (1910)  61 
Wash.  100,  111  Pac.  1063,  the  court  said 
that  the  plaintiff  assumed  the  risk  re- 
sulting from  his  own  negligent  act. 

In  Brekick  v.  Welch  (1911)  62  Wash. 
623,  114  Pac.  435,  where  a  servant,  in- 
stead of  lowering  himself  into  a  shaft 
by  means  of  the  bucket,  which  was  the 
usual  way,  lowered  the  bucket  and  at- 
tempted to  slide  down  the  rope,  the 
court  says  that  he  "assumed  the  risk." 

West  Virginia. — In  Graham  v.  Neu>- 
lurg  Orrel  Goal  &  Coke  Go.  (1893)  38 
W.  Va.  273,  18  S.  E.  584,  the  phrase 
"assumption  of  risk"  occurs  in  a  dis- 
cussion of  the  defense  of  contributory 
negligence. 

Wisconsin. — See  next  section,  note  7. 

4  In  Mew  V.  Charleston  &  8.  R.  Go. 

(1898)  55  S.  C.  90,  32  S.  E.  828,  the 
court  lays  down  the  rule  that  the  ques- 
tion whether  the  servant  had  waived  his 
right  of  action  is  for  the  jury,  where 
two  inferences  are  possible;  and  in  sup- 
port of  this  doctrine  cites  Bussey  v. 
Charleston  &  W.  C.  R.  Co.  (1898)  52  S. 
C.  438,  30  S.  E.  477,  where  the  defense 
raised  and  discussed  was  contributory 
negligence.  In  one  part  of  its  opinion 
the  court  puts  the  alternative :  "Wheth- 
er the  matter  of  assumption  of  risk  by 
an  employee  is  to  be  tested  by  the  law 
of  waiver  or  by  the  law  of  negligence?" 

In  another  case,  after  saying  that  the 
servant  did  not  waive  all  right  to  dam- 
ages, the  court  remarked  that  the  jury 
would  have  been  authorized  to  find  that 
he  was  not  guilty  of  contributory  negli- 
gence.    Anderson  v.  Illinois  G.  R.  Go. 

(1899)  109  Iowa,  524,  80  N.  W.  561. 
The  correct  logical  situation  is,  how- 
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assumption  of  risks  and  contributory  negligence  are  treated  as  syn- 
onymous phrases. 

1224.  [310]  Doctrinal  confusion  between  the  defenses. — The  inex- 
actness of  terminology  which  has  been  discussed  above  is  doubtless 
responsible,  principally,  if  not  altogether,  for  the  doctrinal  confusion 
Ijetween  the  two  defenses,  which  is  frequently  found  in  the  arguments 
■of  judges.^''  Indeed,  it  will  be  seen  from  an  examination  of  some 
of  the  passages  quoted  in  the  notes  to  the  preceding  section,  that 
some  of  the  courts  to  which  a  merely  verbal  confusion  has  been  attrib- 
uted might,  without  applying  any  very  vigorous  standards,  be  treated 
as  chargeable  with  the  more  serious  error  which  now  invites  attention. 
That  error  manifests  itself  under  various  forms. 

In  some  cases  the  reasoning  is  vitiated  by  the  misconception  that 
the  servant's  duty  to  use  care  may  be  referred  to  as  a  standard  by 
-which  to  test  the  fact  of  his  assumption  of  the  risks  of  the  employ- 
ment.* 

ever,  recognized  in  earlier  Iowa  cases,  against  the  defendant  in  case  of  Injury 

Perigo  v.   Chicago,  B.   I.   &  P.   R.   Go.  arising  to  him  from  that  servant's  reck- 

(1879)    52  Iowa,  276,  3  N.  W.  43    (see  less  act.     But  by  thus  remaining  in  the 

§   1221,  note  3,  ante)  ;   Orabell  v.  Wa-  defendant's  service  he  was  negligent  as 

pello  Coal  Co.    (1886)   68  Iowa,  751,  28  to  his  own  safety."     The  elaborate  ac- 

N.  W.  56   (see  §  1220,  note  1,  ante).  cumulation    of    erroneous    language    in 

In  Porter  v.  Western  North  Carolina  this  passage  may  fairly  be  described  as 

R.  Go.    (1887)    97  N.  C.  74,  2  Am.  St.  a  veritable  piling  of  Pelion  upon  Ossa. 

Rep.  272,  2  S.  E.  584,  it  was  urged  that  Other  cases  bearing  upon  this  partic- 

the  facts  ascertained  by  one  of  the  spe-  ular  form  of  the  confusion  of  terms  will 

cial   findings    did   not,    in   legal   effect,  be  found  cited  in  the  next  section,  note 

eonstitute   contributory  negligence,  but  6. 

was,  in  effect,  a  finding  that  the  intes-  1*  See    Johnson    v.    Mammoth    Vein 

tate  of  the  plaintiff  "agreed  with  the  Goal  Co.   (1908)   88  Ark.  243,  19  L.R.A. 

defendant  company  to  risk  the  conse-  (N.S. )    646,   114  S.  W.  722. 

quences  of  this  dangerous  contact  and  l  "When  the  employee  undertakes  to 

association       with       the       engineman.  perform   labor   that    is   necessarily   at- 

The  court  thus  explained  its  reasons  for  tended   with   danger   to   himself,   he   so 

declining  to  accept  this  view  as  correct:  far  assumes  the  risks  as  to  require  the 

"The  law  implies  that  the  servant  agrees  exercise  of  ordinary  prudence  and  cau- 

to  accept  the  ordinary  risks  incident  to  tion  on  his  part.     The  employee  is  not 

the  business  or  service  which  he  engages  bound  to   engage   in   work   that  places 

to  do,  but  it  does  not  imply  that  he  shall  his  life  in  peril ;  and  when  labor  of  that 

or  will  take  upon  himself  extraordinary  sort  is  voluntarily  assumed,  and  an  in- 

hazard,  and  especially  such  danger  as  jury  occurs,  he  cannot  look  to  his  em- 

the  employer  is  bound  to  prevent  and  ployer  for  damages  upon  the  ground  of 

avert  by  the  exercise  of  reasonable  dili-  negligence,   if,   by  the  exercise  of  ordi- 

gence   on  his   part.     .     .     .     The   most  nary  vigilance,  he   could   have  avoided 

that  can  be  said  in  this  respect  is  that  the    accident."      Sullivan   v.    Louisville 

the  intestate,  by  remaining  in  the  de-  Bridge   Co.    (1872)    9   Bush,   81.     This 

fendant's   service   after  he  had  certain  statement   is   plainly   a   blunder   either 

knowledge  of  the  unfitness  of  his  fellow-  in  phraseology  or  doctrine.     It  is  erro- 

servant  engineman — the  defendant  hav-  neous  on  the  former  score,  if  it  is  in- 

ing   the    like    knowledge — assumed    the  tended  to  embody  the  principle  that  the 

extra  hazard  as  to  his  fellow  servant,  master   is   not   warranted    in   exposing 

and  thereby  waived  his  right  to  redress  the  servant  to  any  risks  except  those 
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A  still  more  serious  error  is  the  partial  or  complete  obliteration  of 
the   boundary  line  between  the   defenses   themselves.    The  mildest 

from  which  he  can  preserve  himself  by  is  to  throw  the  whole  risk  in  such  cases 
the  exercise  of  due  care.  It  is  erroneous  upon  the  servant  himself.  The  power  of 
on  the  latter  score,  if  the  implication  is  the  employee  to  assume  known  risks  of 
that  the  servant's  exercise  or  omission  his  employment  and  the  consequent  ex- 
of  such  care  can  effect  in  any  degree  emption  of  the  master  from  liability  in 
his  rights  as  regards  recovery  for  an  such  cases  is  well  settled  in  law." 
injury  resulting  from  a  risk  assumed.  In  McDermott  v.  Hannibal  <&  8t.  J. 
The  "rule  (as  to  the  assumption  of  B.  Go.  (1885)  87  Mo.  285,  the  court  in 
augmented  perils)  rests  upon  the  prin-  one  part  of  its  judgment  (p.  296) 
ciple  that,  while  it  is  the  duty  of  the  adopts  a  statement  of  Judge  Cooley 
employer  to  furnish  reasonably  safe  ma-  that  a  servant  who  goes  on  working 
chinery,  and  to  make  reasonable  inspec-  with  a  knowledge  of  a  fellow  servant's 
tions  for  the  discovery  of  defects,  yet  it  incompetence  takes  upon  himself  all 
is  equally  the  duty  of  the  employee  to  risk  of  injury  from  that  incompetence, 
be  vigilant  for  his  own  safety;  and  if  he  "as  much  as  if  he  had  expressly  con- 
carelessly  overlooks  or  silently  acqui-  tracted  with  reference  to  possible  in- 
esces  in  a  dangerous  situation  that  re-  jury  from  such  unfitness."  Then,  in  an- 
sults  in  his  injury,  the  fault  is  laid  at  other  passage  (p.  299),  it  sums  up  its 
his  door,  and  he  cannot  recover  there-  conclusion  by  declaring  that,  if  the 
for."  McFarlan  Carriage  Co.  v.  Potter  servant  knew  that  he  was  constantly 
(1899)  153  Ind.  107,  53  N.  E.  465.  exposed  to  peril  by  such  incompetence, 
Other  instances  of  the  same  perverted  he  could  not  continue  in  the  ser%'ice 
logic  are  not  wanting.  without  complaint,  and  not  be  charge- 
In  the  case  of  perils  incident  to  the  able  with  contributory  negligence, 
employment,  assumption  of  risks  has  In  Stager  v.  Troy  Laundry  Co  { 1901 ) 
been  spoken  of  as  "the  acquiescence  of  38  Or.  480,  53  L.R.A.  459,  63  Pac.  645, 
an  ordinarily  prudent  man  in  a  known  the  court  enunciated  the  doctrine  that 
danger,  the  risk  of  which  he  assumes  if  the  servant  voluntarily  continues  to 
by  contract;"  while  contributory  neg-  work,  without  complaint  or  objection, 
ligence  is  "that  action  or  nonaction  in  after  obtaining  knowledge  of  the  exist- 
regard  to  personal  safety  by  one  who,  ence  of  a  risk  superadded  to  the  employ- 
treating  the  known  danger  as  a  condi-  ment  after  he  has  begun  work,  under 
tion,  acts  with  respect  to  it  without  due  conditions  which  charge  him  with  an 
care  of  its  consequences."  Narramore  v.  appreciation  of  the  danger,  "and  where 
GleveloMd,  C.  C.  &  St.  L.  B.  Co.  (1899)  ordinary  prudence  would  require  of  him 
37  C.  C.  A.  499,  48  L.R.A.  68,  96  Fed.  a  diflferent  course,"  he  is  held  to  take 
298,  certiorari  denied  in  175  U.  S.  724,  upon  himself  the  responsibility  entailed 
44  L.  ed.   327,  20   Sup.   Ct.  Rep.   1021.  by  the  risk  he  continues  to  Incur. 

In  Fleming  v.  St.  Paul  &  D.  B.  Co.  In  Bussell  Creek  Coal  Co.  v.  Wells 
(1880)  27  Minn.  114,  6  N.  W.  448,  the  (1898)  96  Va.  416,  31  S.  E.  614,  it  was 
court,  after  using  the  language  quoted  laid  down  that  a  servant  who  continues 
in  note  2  to  §  1215,  ante,  proceeded  work  in  an  unsafe  place,  without  exer- 
thus:  "This  is  not  against  public  poli-  cising  prudence  and  care  for  his  own 
cy,  for  while  public  policy  is  concerned  safety,  must  be  held  to  have  assumed 
for  the  safety  of  human  life  and  limb,  not  only  the  risks  ordinarily  inciden1)|to 
it  will  not  offer  a  premium  for  negli-  his  employment,  but  such  as  become 
genoe  or  recklessness  by  relieving  a  known,  actually  or  constructively,  to 
servant  who,  voluntarily,  and  with  open  him  during  the  progress  of  the  work, 
eyes,  undertakes  a  service  under  the  cir-  See  also  Bu^h  v.  Missouri  P.  B.  Co. 
cumstances  mentioned,  from  the  conse-  (1887)  36  Kan.  129,  12  Pac.  582,  re- 
quences  of  his  own  folly  by  charging  ferred  to  in  note  5,  infra,  and  the  Mis- 
them  upon  his  employer.  One  of  the  souri  cases  reviewed  in  note  7,  infra. 
most  effectual  ways  to  discourage  such  Not  less  objectionable  are  the  state- 
negligence  and  folly  and  thereby  to  pre-  ments  that,  if  the  servant  knew  of  the 
vent  injurious  consequences  both  to  the  defects  in  the  cars  or  machinery,  and, 
servant  and  to  others  upon  the  train,  "without  taking  the  necessary  and  prop- 
whether  fellow  servants  or  passengers,  er  precaution  to  guard  against  danger, 
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form  of  this  logical  heresy  is  the  view  that,  although  there  may  be  a 
distinction  between  the  two  defenses,  it  often  becomes  too  subtle  to  be 
of  any  practical  importance,^  or  that  it  is  not  of  much  practical  value.* 
But  the  transition  from  the  point  of  view  in  which  the  distinction  is 

continued  to  use   them,   he   took  upon  gence  and  voluntary  assumption  of  risk, 

himself  the  risk,  and  waived  his  right  could   be    submitted   to   the   jury,    and 

as  against  the  company."     (Mad  River  the  charge  shows  that  the  judge  did  so 

d  L.  E.  R.  Co.  V.  Barber  [1856]  5  Ohio  submit  this   case.     The   defendant  was 

St.   541,   565,   67   Am.   Dec.   312)  ;    and  not  cut  off  from  presenting  any  phase 

that  the  servant  ''assumed     .     .     .    the  of  his  defense,  and  it  can  serve  no  good 

dangers    incident  to  the  employment,"  purpose   to   more   minutely   divide   the 

and   "undertook   to   observe   all   proper  issues.     ...     It  would   rather  serve 

care  for  his  own  personal  safety"   {Chi-  to  confuse  the  jury.     The  jury  readily 

cago  &  E.  I.  R.  Co.  v.  Moloney  [1898]  comprehend  that,  by  the  issue  of  con- 

77  111.  App.  191).  tributory  negligence,  they  are  asked  to 

See  also  'Northern  P.  Coal  Co.  v.  Rich-  find   whether   the  plaintiff's   fault  was 

mond   (1893)   7  C.  C.  A.  485,  15  U.  S.  the  proximate  cause  of  his  injury,  and 

App.  262,  58  Fed.  756,  where  the  court,  it  is  immaterial  whether  that  fault  was 

.nfter  declaring  that  the  plaintiff,  a  mi-  carelessness    or    a    reckless   assumption 

nor,  was  not,  as  a  matter  of  law,  guilty  of  risk,  provided  the  jury  are  given  to 

of    contributory    negligence,    remarked  understand    (as  they  were  in  this  case 

that  he  only  assumed  the  risk  of  serv-  by  the  evidence,  the  argument  of  coun- 

ices   which   he    contracted   to    perform,  sel,  the  prayers  for  instruction,  and  the 

and  not  those  which  neither  he  nor  his  charge    of    the    court)     that    the    issue 

father   had    reason   to   believe   that   he  was  broad  enough  to  cover  both  phases, 

would   be   required   to   encounter.  'Reckless   assumption   of   risk'    has    al- 

2  MoMullen  v.  Missouri,  K.  d  T.  R.  ways  been  taken  in  our  courts  as  being 
Go.    (1895)    60  Mo.  App.  231.  embraced  in  the  issue  of  contributory 

3  Rush  V.  Missouri  P.  R.  Co.    (1887)  negligence.     Burgin  v.  Richmond  &  D. 
36  Kan.  129,  12  Pac.  582.  R.  Co.   (1894)    115  N.  0.  673,  20  S.  B. 

A  corollary  drawn  by  one  court  from  473;  Doster  v.  Charlotte  Street  R.  Co. 

the  immateriality  of  the  distinction  is  (1895)    117  N.   C.   651,  34  L.R.A.  481, 

that  a  trial  judge  is  justified  in  refus-  23  S.  E.  449 ;  Turner  v.  Qoldshoro  Lum- 

ing  to  grant  the  defendant's  request  for  ber  Co.   (1896)   119  N".  C.  387,  26  S.  E. 

a   specific   charge   on   the    issue   of   an  23.    No  harm  has  come  from  this  course,, 

assumption  of  the  risk,  when  an  instruc-  and  there  is  no  need  of  further  reflne- 

tion    dealing   with    contributory    negli-  ment." 

gence  has  already  been  given.     Ritten-  For  the  phrase  "reckless  assumption 

hoiise    V.    Wilmington    Street    R.    Co.  of  risks"   there   is   the   respectable  au- 

(1897)    120  N.   0.   544,   26   S.   E.   922.  thority  of  the  supreme  court  of  Michi- 

There  the  plea  of  volenti  non  ■fit  injuria,  gan,  which  in  one  case  speaks  of   cir- 

which   counsel  seem  to  have  regarded,  cumstances    under    which    the    servant 

though,    it    would    appear,    incorrectly  cannot   be   said   to  have    "either   heed- 

(see  §  1288,  post),  as  the  equivalent  of  lessly  or  voluntarily  assumed  the  risk." 

"assumption  of  risks,"  had  been  express-  SchlacTcer    v.    Ashland    Iron    Min.    Co. 

ly   relied   on,   and  a   request   had  been  (1891)    89   Mich.   253,   50   N.   W.   839. 

made  to  the  defendant  to  submit  to  the  But   this   court,   although  it  has   used 

jury  this  issue:     Did  plaintiff's  intes-  this  phrase,  arguendo,  in  a  case  where 

tate   voluntarily   attempt  to   cross   the  the   addition   of  the   antithetical   word 

railroad  bridge,  knowing  the  condition  "voluntarily"    at    once    indicates    that 

of    track    and    car  ?      Clark,    J.,    said :  the  distinction  between  the  two  defenses 

"It  is  true  that  in  strict  parlance,  and  was  not  forgotten,  would  scarcely  have 

logically,  there  is  a  distinction  between  approved    of    the    singular    proceedings 

contributory  negligence  of  the  intestate  which    are    here    described    as    taking 

and  his  voluntarily  taking  a  risk  which  place  on  the  trial. 

he  knew  to  be  dangerous.     .     .     .     But  Some  suggestion  of  a  similar  mean- 

upon  the   issue   of   'contributory  negli-  ing  of  the  phrase  "assumption  of  risk" 

gence,  both  phases  of  the  matter,  negli-  is  made  in  Silvia  v.  New  York,  N.  H. 
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regarded  as  being  immaterial,  to  the  conception  that  the  distinction  is 
nonexistent,  is  manifestly  short  and  easy.  This  crowning  error  is  ex- 
emplified in  some  of  the  cases  already  cited,  as  well  as  in  others.* 

It  will  be  remarked  that  the  concluding  sentence  of  the  passage 
quoted  in  the  Kansas  case  cited  below  embodies  a  conception  of  the 
meaning  of  waiver  for  which  it  is  safe  to  say  there  is  no  authority  to 
be  found  outside  the  line  of  employer's  liability  cases  which  are  now 
under  review.  That  word  is  commonly  understood  to  import  a  vol- 
imtary  and  intentional  renouncement  of  a  right  of  action.  It  is  evi- 
dent that  there  is  an  essential  difference  between  the  position  of  a 


&  E.  B.  Co.  (1909)  203  Mass.  519,  89 
N.  B.  1061,  where  the  court  said:  "It 
is  contended  that  the  plaintiff  assumed 
the  risk  in  the  sense  in  which  the  ex- 
pression is  used  in  connection  with  the 
question  whether  a  plaintiff  was  in  the 
exercise  of  due  care;  that  is,  that, 
knowing  all  about  the  conditions,  and 
knowing  that  there  was  danger,  he  went 
on  taking  his  chances  when  the  chances 
were  such  that  due  care  required  him 
to  stop." 

That  the  North  Carolina  court  wholly 
misunderstood  the  true  import  and 
rationale  of  the  request  for  the  instruc- 
tion refused  is  evident.  The  language 
used  by  Judge  Clark  presupposes  that 
the  only  question  requiring  an  answer 
was  whether  the  plaintiff's  injury  was 
caused  by  his  "fault,"  whereas  the 
charge  asked  for  presented  an  issue 
which  was  entirely  independent  of  the 
culpability  or  nonculpability  of  the 
plaintiff.  It  was  an  attempt  by  coun- 
sel, in  short,  to  induce  the  court  to 
apply  the  doctrine  of  assumption  of 
risks  under  circumstances  in  which, 
whether  by  accident  or  design,  the 
plaintiff's  rights  had  always,  in  North 
Carolina,  been  considered  solely  from 
the  standpoint  of  contributory  negli- 
gence. It  v/ould  be  of  deep  psychologi- 
cal interest  to  learn  precisely  what 
ideas  on  the  subject  of  assumption  of 
risks  and  contributory  negligence  the 
jury  carried  with  them  to  their  con- 
sulting room,  after  "the  argument  of 
counsel,  the  prayer  for  instruction,  and 
the  charge  of  the  court."  The  twelve 
iom  et  legales  homines  suffer  many 
things  from  the  perverse  ingenuity  with 
which  verbose,  hair-splitting  instruc- 
tions are  accumulated  in  employer's 
liability  cases,  but  they  can  rarely,  we 
should  imagine,  have   been  reduced  to 


profounder  depths  of  mental  perplexity 
than  in  this  instance. 

Another  scarcely  less  singular  illus- 
tration of  the  illogical  position  into 
which  the  confusion  between  the  two  de- 
fenses has  led  the  courts  is  furnished  by 
a  Wisconsin  case,  where  it  was  held  that 
the  defendant  in  an  action  against  a 
railroad  company  for  negligently  caus- 
ing the  death  of  a  railroad  employee  is 
entitled  to  have  an  interrogatory  pre- 
sented to  the  jury  on  the  question  of  the 
decedent's  assumption  of  risk,  where  the 
question  has  not  been  covered  by  the  in- 
structions on  contributory  negligence. 
Eennesey  v.  Chicago  &  N.  W.  R.  Co. 
(1898)  99  Wis.  109,  74  N.  W.  554.  The 
argument  by  which  this  conclusion  was 
justified  was  that,  while  assumption  of 
risks  is  a  form  of  contributory  negli- 
gence, it  is  a  specific  phase  of  such  neg- 
ligence, and  is  not  likely  to  be  so  con- 
sidered by  a  jury  without  careful  and 
special  instructions.  It  was  therefore 
considered  not  to  be  enough  to  submit 
to  them  the  general  question  of  the  serv- 
ant's contributory  negligence,  in  a  case 
where  the  defendant  asks  for  a  special 
finding  in  answer  to  the  question  wheth- 
er he  ought  to  have  known  the  danger 
to  be  apprehended  from  the  defective 
conditions.  They  should  be  informed 
plainly  that  assumption  of  risk, — the 
defense  presented  by  such  a  question, — 
is  a  species  of  contributory  negligence, 
and  that,  if  they  found  the  servant  did 
assume  the  risk  of  such  unusual  danger, 
then  he  was  in  law  guilty  of  a  want  of 
ordinary  care. 

4  In  a  very  recent  case  in  the  Kansas 
court  of  appeals,  assumption  of  risks 
was  spoken  of  as  being  a  "species  of 
contributory  negligence."  Oreef  Bros. 
V.  Brovm  (1897)  7  Kan.  App.  394,  51 
Pac.  926. 
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person  who  deliberately  abstains  from  claiming  damages  for  an  in- 
jury, and  the  position  of  a  person  whom  the  law  declares  to  have  for- 
feited, by  his  own  breach  of  duty,  the  right  to  maintain  an  action  for 
that  injury.*  Nor  is  this  the  sole  flaw  in  the  argument.  The  state- 
ment contained  in  the  final  clause  of  the  same  sentence  is  not  correct, 
for  there  are  many  cases  in  which  the  servant  is  unable  to  recover 
damages  for  the  master's  negligence,  although  he  be  entirely  free 
from  negligence, — at  least  under  the  doctrine  accepted  by  the  vast 
majority  of  the  states,  including  Kansas  itself.  But  even  if  the 
statement  were  correct,  the  circiimstance  mentioned  would  merely 
furnish  one  more  illustration  of  what  is  an  extremely  common  situ- 
ation in  jurisprudence,  viz.,  that  the  same  set  of  facts  is  often  sus- 
ceptible of  being  considered  under  more  than  one  juridical  aspect.* 
This,  however,  is  very  far  from  being  an  adequate  reason  for  alto- 
gether throwing  down  the  barrier  between  the  fundamental  logical 
conceptions  upon  which,  according  as  the  case  is  approached  from  one 
side  or  the  other,  the  rights  and  liabilities  of  the  parties  depend. 

Obvious  and  elementary  as  these  considerations  are,  the  authori- 
ties in  favor  of  this  theory  as  to  the  practical  identity  of  the  defenses 
are  quite  numerous.^ 


B  In  Riish  V.  Missouri  P.  R.  Co. 
(1887)  36  Kan.  129,  12  Pac.  582,  the 
court,  after  referring  to  the  two  prin- 
ciples, that  where  the  danger  is  not  ob- 
vious or  imminent  the  servant  may 
rightfully  continue  in  the  employment 
of  the  master  without  being  charge- 
able with  contributory  negligence,  and 
that,  if  the  servant  has  full  knowledge 
of  the  danger,  and  continues  in  the 
master's  employment  without  com- 
plaint, receiving  from  the  master  full 
pay  for  his  services,  he  assumes  the 
risk  himself  of  the  known  danger,  and 
waives  any  negligence  that  might  oth- 
erwise be  imputable  to  the  master,  pro- 
ceeded thus:  "This  distinction  between 
contributory  negligence  on  the  part  of 
"the  servant  and  the  waiver  of  the  mas- 
ter's negligence  on  the  part  of  the  serv- 
ant has  been  recognized  in  some  of  the 
books;  but  while  it  may  be  admitted 
that  there  is  ample  room  for  such  a 
distinction,  still  it  is  doubtful  whether 
the  distinction  can  be  of  much  prac- 
tical value.  In  all  cases  of  contribu- 
tory negligence  the  employee  has  in 
some  sense  waived  the  negligence  of 
the  master;  for  by  encountering  the 
danger  he  says  in  effect,   'there  is  no 


danger  except  such  as  I  will  wholly 
assume  myself;'  and  in  all  cases  of  the 
waiver  of  the  master's  negligence,  the 
servant  has  in  some  sense,  by  his  own 
negligence,  contributed  to  the  resulting 
injury." 

6  See  the  remarks  of  Bowen,  L.  J.,  in 
Thomas  v.  Quartermaine  (1887)  L.  R. 
18  Q.  B.  Div.  685,  56  L.  J.  Q.  B.  N.  S. 
340,  57  L.  T.  N.  S.  537,  35  Week.  Rep. 
555,  51  J.  P.  516. 

T  In  addition  to  the  cases  already  cit- 
ed, the  following  may  be  referred  to  as 
embodying  an  erroneous  conception  of 
the  relation  between  the  two  defenses: 

The  opinion  was  expressed  by  Brewer, 
J.,  that  there  was  some  force  in  the  doc- 
trine that  there  was  really  no  such 
thing  as  a  separate  and  distinct  defense 
of  waiver,  and  that  what  was  called 
waiver  was  simply  one  form  of  "con- 
tributory negligence;"  that  the  differ- 
ence between  waiver  and  contributory 
negligence  is  the  difference  between 
passive  and  active  negligence;  that 
what  was  meant  by  waiver  was  pas- 
sive negligence,  in 
a  thing  which  the 
to     have     done.      In 


omitting  to  do 
employee  ought 
the     case     before 


him   it  would  be   said  that   the   plain- 
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tiff  omitted  to  call  for  a  flag, — 
omitted  to  take  precautions  which  he 
ought  to  have  taken,  and  that  this  was 
nothing  more  nor  less  than  passive  neg- 
ligence. O'Rorhe  v.  Union  P.  R.  Co. 
(1884)  22  Fed.  189.  The  theory  thus 
put  forward,  it  will  be  observed  (see 
■note  5  to  this  section) ,  is  similar  to  that 
of  the  supreme  court  of  Kansas,  of 
which  the  learned  judge  had  been  a 
member  before  he  was  transferred  to 
the  Federal  bench.  But  he  has  con- 
trived to  go  even  further  than  that 
<;ourt  in  the  wrong  direction,  inasmuch 
as  it  is  evident,  from  the  concluding 
reference  to  the  concrete  facts  of  the 
■case,  that  he  failed  to  differentiate 
clearly  in  his  mind  the  two  separate 
questions.  What  inference  should  be 
drawn  from  the  fact  that  the  servant 
had  gone  on  working  in  an  environment 
known  to  be  dangerous?  and,  what  par- 
ticular precautions  a  prudent  man 
would  have  taken  to  protect  himself 
while  he  remained  in  that  environment? 
See  §  1222,  ante. 

Waiver  and  contributory  negligence 
have  also  been  treated  as  interchange- 
able concepts  in  Alabama.  "For  a  serv- 
ant or  employee  to  persist  in  exposing 
himself  to  danger  on  the  faith  of  such 
a  promise  may  often  be  a  want  of  that 
ordinary  prudence  which  the  law  ex- 
acts of  him  at  every  stage  of  his  em- 
ployment, according  to  the  degree  and 
nature  of  the  danger.  His  continuance 
in  the  service  for  an  unreasonable 
length  of  time  after  such  promise  is  a 
waiver  of  the  defects  agreed  to  be  reme- 
died by  his  employer.  The  risk,  there- 
fore, again  becomes  his  own,  and  his 
conduct,  as  we  have  said,  although 
not  necessarily  or  per  se  negligent, 
may  or  may  not  become  negligent,  ac- 
cording to  the  circumstances  of  the  par- 
ticular case."  Eureka  Co.  v.  Bass 
(1886)  81  Ala.  200,  60  Am.  Rep.  152, 
8   So.  216. 

So,  also,  in  Wisconsin  the  theory 
now  accepted  is  that  assumption  of 
risks  is  "a  form  of  contributory  negli- 
gence." Nadau  v.  White  River  Lum- 
ber Co.  (1890)  76  Wis.  120,  20  Am. 
St.  Rep.  29,  43  N.  W.  1135;  Daroey  v. 
Farmers'  Lumber  Co.  (1894)  87  Wis. 
245,  58  N.  W.  382;  Hazen  v.  West 
Superior  Lumber  Co.  (1895)  91  Wis. 
208  64  N.  W.  857;  Peterson  v.  Sherry 
Lumber  Go.  (1895)  90  Wis.  83,  62  N. 
W.  948:  Kraeft  v.  Mayer  (1896)  92 
Wis.  252,  65  N.  W.  1032;  Anderson  v. 


Chicago  Brass  Co.  (1906)  127  Wis. 
273,  106  N.  W.  1077;  Koepcke  v.  Wis- 
consin Bridge  &  Iron  Co.  (1902)  116 
Wis.  92,  92  N.  W.  558 ;  Corrigan  v.  West 
Division  S.  S.  Go.  (1907)  133  Wis.  77, 
113  N.  W.  441;  Zarnik  v.  C  Reiss  Coal 
Go.  (1907)  133  Wis.  290,  113  N.  W. 
752;  Klotz  V.  Power  &  Min.  Mach.  Go. 
(1908)  136  Wis.  107,  17  L.R.A.(N.S.) 
904,  116  N.  W.  770;  Campshure  v. 
Standard  Mfg.  Co.  (1908)  137  Wis.  155, 
118  N.  W.  633;  Lind  v.  Uniform  Stave 
d  Package  Go.  (1909)  140  Wis.  183, 
120  N.  W.  839;  Willette  v.  Rhinelwnder 
Paper  Co.  (1911)  145  Wis.  537,  130 
N.  W.  853. 

A  general  finding  of  absence  of  con- 
tributory negligence  includes  assump- 
tion of  risk  as  well.  Anderson  v.  Chi- 
cago Brass  Go.  (1906)  127  Wis.  273, 
106  N.  W.  1077. 

In    Anderson   v.    Chicago    Brass    Co. 

(1906)  127  Wis.  273,  106  N.  W.  1077, 
it  was  held  that  an  instruction  upon 
assumed  risk  which  did  not  explain 
that  assumed  risk  was  a  form  of  con- 
tributory negligence  was  misleading. 

In  Zentner  v.   Oshkosh   Gaslight   Co. 

(1907)  132  Wis.  447,  112  N.  W.  449, 
the  court  says  that  the  plaintiff  "was 
guilty  of  that  phase  of  contributory 
negligence  known  as  the  assumption  of 
risk." 

The  Wisconsin  statute  which  pro- 
vides for  the  safeguarding  of  danger- 
ous machinery,  and  that  a  servant  shall 
not  be  precluded  from  recovery  by 
merely  remaining  in  the  service  with 
knowledge  that  the  machinery  was  not 
guarded,  was  said  in  Monaghan  v. 
Northwestern  Fuel  Co.  ( 1909 )  140  Wis. 
457,  122  N.  W.  1066,  to  eliminate  "as- 
sumption of  hazard  from  the  defense 
of  contributory  negligence  in  the  class 
of  cases  to  which  it  is  applicable." 

That  the  failure  to  preserve  the  dis- 
tinction between  assumption  of  risk 
and  contributory  negligence  will  ulti- 
mately lead  to  confusion  is  shown  in 
Willette  V.  Rhinelander  Paper  Co. 
(1911)  145  Wis.  537,  130  N.  W.  853, 
where  the  court,  in  discussing  earlier  de- 
cisions, says  repeatedly  that  one  defense 
was  mentioned,  but  it  was  probable  that 
the  court  had  the  other  in  mind. 

See  also  the  South  Carolina  case 
cited  in  §   1223,  note  3,  ante. 

The  theory  of  a  large  group  of  Mis- 
souri cases,  though  to  some  extent  simi- 
lar to  that  of  the  courts  just  referred 
to,  is  in  other  respects  sui  generis.    In 
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one  of  these  cases  it  was  regarded  as  an 
open  question,  whether  the  defense  of 
assumption  of  risks  is  based  upon  the 
doctrine  of  waiver,  or  upon  the  doctrine 
of  contributory  negligence,  but  it  was 
considered  immaterial  what  answer  was 
given  to  that  question,  as  "the  facts 
which,  in  the  one  set  of  cases  are  held 
to  show  the  waiver,  are  such,  in  effect, 
as  are  held  to  constitute  the  concurring 
negligence  in  the  other."  Thorpe  v. 
Missouri  P.  R.  Co.  (1886)  89  Mo. 
650,  58  Am.  Rep.  120,  2  S.  W.  3.  "The 
question  then  is,"  it  was  said,  "wheth- 
er the  plaintiff,  in  remaining  at  work 
under  these  circumstances,  must  be 
held  to  have  waived  the  discharge  of 
defendant's  duty  to  him  in  this  behalf, 
and  to  have  assumed  the  risk  incident 
to  the  performance,  ...  or,  in 
other  words,  was  his  knowledge  of  the 
dangers  and  risks  involved  in  his  un- 
dertaking to  carry  on  the  work  with 
the  reduced  force  such  as  will  neces- 
sarily charge  him  with  negligence." 
Yet  the  opinion  immediately  afterwards 
notices  the  fact  that  recovery  has  been 
denied  in  other  cases  on  the  different 
grounds  of  waiver  or  assumption  of  the 
risk,  and  of  contributory  negligence. 

In  another  case  the  phrase  "contrib- 
utory negligence,"  or,  what  is  tanta- 
mount thereto,  "waiver,"  occurs.  Al- 
corn V.  Chicago  &  A.  R.  Co.  (1891) 
108  Mo.  81,  18  S.  W.  188. 

But  the  formal  doctrine  which  has 
been  evolved  from  this  supposed  identity 
seems  to  be  peculiar  to  Missouri,  and 
may  be  said  to  represent  the  high-water 
mark  of  the  confusion  between  the  de- 
fenses. Stated  in  its  simplest  form, 
that  doctrine  is  that  the  servant  does 
not,  as  matter  of  law,  "assume  a  risk" 
due  to  a  breach  of  duty  on  the  mas- 
ter's part,  unless  it  was  such  that  no 
prudent  man  would  have  remained  in 
an  employment  in  which  it  was  neces- 
sary to  encounter  it.  "The  servant  does 
not  assume  the  risk  of  danger  from  the 
use  of  unsafe  machinery,  unless  the  de- 
fects are  so  glaring  or  obvious  that  a 
reasonably  prudent  man  would  not  at- 
tempt to  use  them."  Bender  v.  St. 
Loms  <£  8.  F.  R.  Go.  (1896)  137  Mo. 
240,  37  S.  W.  132. 

The  following  extract  from  Gonroy  v. 
Vulcan  Iron  Works  (1876)  62  Mo.  35, 
contains  the  earliest  formulation  of  this 
doctrine :  "Where  the  defect  is  so  glar- 
ing that  with  the  utmost  care  and  skill 
the  danger  is  still  imminent,  so  that 


none  but  a  reckless  man  would  incur  it, 
then,  if  the  servant  will  engage  in  the 
hazardous  undertaking,  he  must  be  con- 
sidered as  doing  it  at  his  peril.  But  if 
the  defective  machinery  or  appliances, 
though  dangerous,  are  not  of  such  a 
character  that  they  may  not  be  reason- 
ably used  by  the  exercise  of  skill  and 
diligence,  the  servant  does  not  assume 
the  same  risk.  He  is  required  to  take, 
and  will  be  held  responsible  for,  the 
care  incident  to  the  situation  in  which 
he  is  placed,  and  whether  he  exercised 
that  degree  of  caution  is  a  fact  for  the 
determination  of  the  jury.  The  tim- 
bers in  the  present  case,  though  loose 
and  not  properly  fastened,  had  been 
used  and  were  still  being  used,  and 
the  plaintiff  might  have  supposed  that 
by  using  care  they  would  be  entirely 
safe." 

Compare  the  ruling  that  an  engineer 
is  "not  bound  to  quit  the  service,  nor 
did  he  assume  all  risks  from  want  of 
repair  [in  a  track],  unless  the  track 
was  so  far  out  of  repair  .  .  .  that 
it  would  be  necessarily  dangerous,  to 
the  mind  of  a  prudent  person,  to  run 
an  engine  over  it."  Devlin  v.  Waiash, 
St.  L.  &  P.  R.  Co.  (1885)  87  Mo.  545. 
See  also  the  following  passage:  "Un- 
der former  rulings  of  our  supreme 
court,  and  of  the  courts  of  most  other 
jurisdictions,  if  the  defect  in  the  fel- 
low servant,  or  in  the  machine,  was 
equally  apparent  to  the  servant  and  to 
the  master,  the  servant  was  deemed, 
as  matter  of  law,  to  accept  the  risks  of 
injury  from  such  defect,  as  one  of  the 
risks  of  his  employment;  and,  if  in- 
jured in  consequence  of  it,  he  could 
not  recover  damages  from  the  master. 
This  rule  declined  to  recognize  any  in- 
equality in  the  situation  of  the  master 
and  the  servant,  but  placed  them  on  an 
equal  footing.  It  was  analogous  to- 
the  well-known  rule  in  respect  of  con- 
tributory negligence,  under  which  any 
negligence  on  the  part  of  the  person 
injured,  materially  contributing  to  the 
injury,  was  a  bar  to  a  recovery  of 
damages.  But  later  decisions  of  our 
supreme  court,  and  of  other  courts, 
seemingly  recognizing  the  inequality  in 
the  situation  of  the  master  and  the 
servant,  and  proceeding  upon  concep- 
tions more  just  and  humane,  are  to  the 
effect  that  the  servant  is  not,  as  mat- 
ter of  law,  deemed  to  accept  the  risks 
of  injury  from  the  unfitness  of  the 
fellow  servant,  the  machine,  or  the  ap- 
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1225.  [311]  Concluding:  remarks.— The  foregoing  summary  sets  in 
a  strong  light  two  deplorable  consequences,  sometimes  amounting  to 
a  miscarriage  of  justice,  which  an  inaccurate  terminology  and  log- 
ical laxity  have  combined  to  produce,  and  shows  that  it  is  high  time 
for  every  lawyer  who  attaches  a  proper  value  to  clarity  of  thought 
and  precision  of  language  to  devote  special  attention  to  seeing  that, 
both  in  the  conduct  of  trials  and  in  the  examination  of  cases  in  courts 
of  review,  the  defenses  shall  be  properly  differentiated.  The  pres- 
ent confusion  is  a  state  of  affairs  for  which  counsel  seem  to  be  mainly 
responsible,  as  a  court  is  naturally  apt  to  discuss  a  case  solely  upon 
the  theory  under  which  the  record  and  the  arguments  present  it.  It 
is  not  too  much  to  say  that,  in  view  of  the  very  appreciable  advan- 
tages which  the  master  obtains  in  most  instances  by  relying  on  the 
defense  of  assumption  of  risk,  an  advocate  who  does  not  take  care 
that,  whenever  the  evidence  admits  it,  that  defense  is  presented  as 
an  alternative  and  entirely  separate  ground  for  denying  the  right 
of  action  is  guilty  of  inexcusable  remissness.  Few  courts,  if  any, 
are  irrevocably  and  unreservedly  committed  to  the  doctrine  that, 
where  the  master  has  been  guilty  of  a  breach  of  duty,  the  servant 
can  be  debarred  from  recovery  only  by  his  own  negligence;  and  it 
can  scarcely  be  supposed  that  the  peculiar  theories  which  prevail  in 
North  Carolina  (see  preceding  section,  note  3),  as  to  the  absence  of 

pliance,    unless    such    unfitness    is    so  would    have    accepted    the    risk   under 

glaring   and    palpable    that    a   prudent  the  circumstances.     See  note  1,  supra. 

man  would  not  remain  in  the  service;  But  what  the  court  really  means,  as  is 

and  that,  whether  the  servant  does  ac-  shown  by  all  the  decisions  embodyinsj 

cept  the  risks  by  remaining  in  the  serv-  the  doctrine  in  question,  is  simply  that 

ice  is  ordinarily  a  question  to  be  sub-  whenever  the  servant  was  imperiled  by 

mitted  to  a  jury."     Hughes  v.   Fagin  a  breach  of  duty  on  the  master's  part, 

(1891)    46  Mo.  App.  43.     See  also  the  the  only  ground  on  which  his  recovery 

majority    opinion    in    Fugler   v.    Bothe  can  be  barred  is  that  his  own  want  of 

(1890)    43  Mo.   App.  44;   McMullen  v.  care  either  in  remaining  in  the  employ- 

Missouri,   K.   &   T.   R.    Co.    (1895)    60  ment,  or  in  failing  to  take  proper  pre- 

Mo.   App.    231.     If   this   statement   be  cautions   at  the  time  of  the   accident, 

construed  liberally,   it  must,  according  was    an   efficient   cause    of   the   injury, 

as    the    phrase    "assume    the    rislc"    is  See   §   1214,  ante.     In  the  formulation 

taken  in  one  or  other  of  its  two  possible  of  this   doctrine  any  reference   to  the 

senses,   either   express  the  bald  truism  conception    of    an    assumption    of    the 

that  the  servant's  action  is  not  barred  risk  must  obviously,   if  that  phrase   is 

on    the    ground    of    contributory   negli-  to  bear  its  usual  technical  signification, 

gence    unless    he    was    imprudent,    or  be  wholly  beside  the  mark.     It  would 

amount  to  the  assertion  of  a  doctrine  be  difficult,   if   not   impossible,   to   find 

which  would  be  an  entirely  novel  addi-  in  the  books  a  more  singular  example  of 

tion  to  the  law  of  contracts,  since   it  confused    logic    than    that    which    has 

would  imply  that  the  intention  of  the  here  resulted  from  this  attempt  to  link 

servant  to  include  the  given  risk  among  together  two  wholly  distinct  ideas  by 

those  covered  by  his  agreement  may  de-  means  of  an  ambiguous  phrase. 
pend    upon    whether    a    prudent    man 
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any  necessity  of  differentiating  the  defenses  in  instructions  to  a  jury, 
will  ever  find  acceptance  in  other  states.  As  long  as  both  defenses 
remain  open  in  the  jurisdiction  where  the  action  is  brought,  an  em- 
ployer's counsel  ought  always  to  insist  that  their  client  shall  receive 
the  benefit  of  a  consideration  of  his  rights  with  reference  to  each  of 
them.  There  are  doubtless  cogent  reasons  of  abstract  justice  and 
public  policy  in  favor  of  the  doctrine  that  the  servant's  claim  should 
be  barred  only  by  contributory  negligence,  and  that  this  should  not, 
except  in  the  clearest  cases,  be  inferred,  as  a  matter  of  law,  from 
mere  knowledge  of  the  dangerous  conditions,  and  the  present  writer 
owns  that  he  would  be  glad  to  see  this  doctrine  everywhere  accepted. 
But,  until  the  day  of  that  acceptance  arrives,  counsel  are  in  duty 
bound  to  take  every  advantage  of  the  more  stringent  doctrine,  and 
never  to  pass  by  an  opportunity  of  utilizing  it.^ 

1  A  very  instructive  example   of  the  ever,  vre  find  that  what  the  court  really 

extremely   slipshod   way   in   which   the  said  was  that  the  fact  that  the  plaintiff 

two  defenses  are  sometimes  dealt  with  knew  of  the  existence  of  the  conditions, 

is  furnished  by  the  case  of  De  Forest  v.  though    it   was    important,    was    not   a 

Jewett  (1882)   88  N.  Y.  264,  where  the  preponderating  one,  on  the  question  of 

court,  in  denying  the  servant's  right  to  contributory  negligence.    The  two  cases, 

recover  on  the  ground  that  the  risk  was  therefore,   were   presented  upon  wholly 

known  and  assumed,  thought  it  neces-  different  theories,   and  the  decision   in 

sary  to  distinguish  Plank  v.  New  York  the   earlier   one   was   absolutely   irrele- 

G.  &  B.  R.  R.  Go.  (1875)  60  N.  Y.  607,  vant  as   a   precedent,   favorable   or  the 

which  involved  very  similar  facts.    The  reverse,  for  the  latter, 

servant's  want  of  actual  knowledge  of  Another   curious   misuse   of   a   prece- 

the  danger  was  declared  to  be  the  ra-  dent   is   mentioned   in   §   1223,  note   3, 

tionale  of  the  earlier  decision.     If  we  OMte, 
turn  to  the  report  of  that  case,  how- 
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CONTRIBUTORY  NEGLIGENCE  AT  THE  TIME  THE  INJURY  WAS 

RECEIVED. 

1226.  Introductory. 
General  pkinciples. 

1227.  Servant  is  bound  to  use  proper  care  in  performing  his  duties. 

1228.  Local  doctrines  as  to  contributory  negligence. 

a.  Alabama. 
6.  Florida. 

c.  Georgia. 

d.  Illinois. 

e.  Kentucky. 
/.  Mississippi. 

1229.  Comparative  negligence;  rule  in  case  of  seamen. 

a.  Generally. 
6.  Tennessee. 

c.  Quebec. 

d.  Rule  in  case  of  seamen. 

e.  Statutory  re-enactment  of  the  doctrine  of  comparative  negli- 

gence. 

1230.  Contributory  negligence  of  deceased  servant  bars  action  by  personal 

representative. 

1231.  Contributory  negligence  as  a  defense  to  actions  by  parents  for  loss- 

of  services. 

1232.  Negligence  of  another  person;  when  imputed  to  servant. 

1233.  Negligence  not  predicable  unless  servant  was  aware  of  the  conditions 

which  caused  his  injury. 

1234.  — and  understood  the  dangers  created  by  those  conditions. 

1235.  Unexpected  situations;  negligence  not  predicable  in  regard  to. 

1236.  Incurring  of  known   danger;   negligence  not  necessarily   predicable 

with  regard  to. 

1237.  Servant's  negligence  not  a  bar  to  his  action  unless  it  was  an  effi- 

cient cause  of  his  injury. 

1238.  Illustrative  cases  turning  upon  proximity  of  cause. 

1239.  Negligence   of   fellow   servant   of   injured   servant   a   partial   cause 

of  the   injury. 
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1240.  Servant's  negligence  not  a  bar  to  the  action  if  it  is  merely  a  con- 

dition of  the  injury. 

1241.  Contributory  negligence  of  servant  followed  by  negligence  on  the 

part  of  the  master  or  another  employee. 

B.  What  constitutes  conteibutoet  negligence  on  the  pabt  of  a  sebvant. 

1242.  Generally. 

1243.  Care  proportionate  to   the  danger  must  be  exercised. 

1244.  Respective  provinces  of  court  and  jury  in  determining  the  servant's 

negligence. 

1245.  Failure  to  use  appropriate  precautions  in  dangerous  situations. 

1246.  Failure  to  give  proper  attention  to  surroundings. 

1247.  Duty  omitted  in  respect  to  stable  or  persistent  conditions. 

1248.  Omission  of  duty  in  respect  to  transitory  and  sporadic  conditions. 

1249.  Selection  of  the  more  dangerous  of  two  available  courses  of  action; 

generally. 

1250.  Taking  or  remaining  in  an  unnecessarily  dangerous  position;  oases 

relating  to  work  on  railways. 

1251.  —cases  not  relating  to  work  on  railways. 

1252.  Going  into  a  dangerous   position  without  notifying  persons  from 

whose  acts  danger  may  be  anticipated. 
1263.    Going  into  or  remaining  in  an  unauthorized  position. 

1254.  Doing  work  in  an  unnecessarily  dangerous  manner;  cases  relating 

to  work  on  railways. 

1255.  Doing  work  in  an  unnecessarily  dangerous  manner;   cases  not  re- 

lating to  work  on  railways. 

1256.  Doing  acts  with  undue  haste. 

1257.  Negligence  inferred  from  the  use  of  defective  or  unfit  appliances. 

1258.  Negligence  inferred  from  the  use  of  appliances  for  a  purpose  other 

than  that  for  which  they  were  designed. 

1259.  Negligence   in   respect  to  the   creation  of  the  material  conditions 

which  caused  the  injury. 

1260.  Negligence  in  respect  to  the  exercise  of  functions  of  control. 

1261.  Failure  of  injured  servant  to  influence  the  conduct  of  coemployees 

not  under  his  control. 

1262.  Departure  from  customary  methods  of  work. 

C.  QuALiFyiNG  ciecumstances  tending  to  negative  the  inpebenoe  of  cttl- 

PABiLirr. 

1263.  Qualifying   circumstances    enumerated. 

1264.  Minority  of  injured  servant. 

1265.  Conditions  or  methods  of  work  not  under  the  control  of  the  injured 

servant. 

1266.  Temporary  forgetfulness  of  danger;   contributory  negligence  nega- 

tived on  account  of. 

1267.  Limits  of  this   doctrine. 

1268.  Compliance  with  a  rule. 

1269.  Conformity  to  a  customary  practice. 

1270.  Course  of  conduct  selected  by  the  servant,  with  reference  to  the  pre- 

sumption that  the  plant  was  not  defective. 
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1271.  — and  that   the   work   done   in   connection  with  the  plant  will  be 

prudently  done. 

1272.  Limits  of  the  servant's  right  to  act  upon  these  presumptions. 

1273.  Necessity  of  act  which  caused  the  injury. 

1274.  Act  done  in  an  emergency. 

1275.  Act  done  under  the  influence  of  bodily  pain. 

1276.  Act  done  in  attempting  to  save  the  life  of  another  person. 

1277.  Act  done  in  attempting  to  preserve  the  employer's  property. 
D.  Commission  of  acts  specifically  fokbidden. 

1278.  Unlawful  acts. 

1279.  Acts  done  in  contravention  of  orders. 

1280.  Doing  acts  against  which  the  servant  has  been  warned. 

1281.  Negligence  usually  inferred,  as  matter  of  law,  where  violation  of 

a  rule  is  proved. 

1282.  Decisions  illustrative  of  this  principle. 

1283.  Limits  of  the  doctrine  that  a  servant  violating  a  rule  cannot  re- 

cover. 

1284.  Doctrine  that  violation  of  a  rule  does  not  imply  negligence,  as  mat- 

ter of  law. 

As  to  contributory  negligence  considered  with  reference  to  the 
right  of  the  servant  to  be  at  the  place  where  he  was  when  the  acci- 
dent occurred,  see  chapter  lxvi.,  post. 

As  to  the  burden  of  proving  contributory  negligence,  see  chapter 
Lxviii.,  post. 

As  to  the  availability  of  the  defense  of  contributory  negligence 
under  the  French  law,  see  chapter  lxxxv.,  post. 

The  cases  dealing  with  contributory  negligence  as  an  inference 
from  the  fact  that  the  servant  was,  when  injured,  in  a  place  where 
lie  was  not  required  by  his  duties  to  be,  are  collected  in  chapter 
Lxvi ,  post. 

1226.  [312]  Introductory.— The  third  defense  available  to  a  mas- 
ter is  that  the  servant's  conduct  in  respect  to  the  particular  act  which 
was  the  immediate  cause  of  his  injury  was  negligent.  As  already 
noticed  (see  §§  1221,  1222,  ante),  this  defense  is  not  infrequently 
suggested  by  the  evidence  in  cases  where  one  or  both  of  the  defenses 
discussed  in  the  last  two  chapters  may  be  put  forward.^  This  situ- 
ation is  a  natural  result  of  the  fact  that,  in  any  given  instance,  the 
servant's  comprehension  of  a  risk,  which  is  an  essential  element  of 
those  defenses,  is  very  likely  to  point  to  the  conclusion  that  he  knew 

1  In    Northern   P.   R.    Co.    v.    Mares  tinned  to  work  with  knowledge  of  the 

(1887)    123  U.  S.  710,  31  L.  ed.  296,  8  incompetence    of   the    delinquent  fellow 

Sup.  Ct.  Rep.  321,  it  was  alleged  that  servant;  and  secondly,  that  he  had  not 

the  plaintiff  had  been  negligent  in  two  taken  proper  precautions  at  the  time  of 

particulars,— first,    that    he    had    con-  the  accident. 
M.  &  S.  Vol.  III.— 210. 
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or  ought  to  have  known  how  he  could  have  avoided  it.  Obviously, 
if  he  did  not  make  a  proper  use  of  the  knowledge,  he  must  have  been 
wanting  in  due  care.  In  other  words,  he  did  something  which,  in 
view  of  his  possession  of  a  knowledge  of  the  dangerous  conditions, 
indicated  carelessness.^ 

Some  of  the  cases  which  we  shall  have  occasion  to  cite  in  this  chap- 
ter involve  circumstances  which  render  it  extremely  difficult  to  say 
whether  they  should  be  treated  as  illustrations  of  that  species  of  neg- 
ligence which  is  examined  in  the  preceding  chapter,  or  of  that  which 
now  claims  our  attention.  It  is  manifest  that,  in  differentiating 
these  two  kinds  of  negligence,  the  essential  point  to  be  decided  is 
whether  the  servant  was  guilty  of  a  breach  of  the  duty  to  refuse  al- 
together to  do  the  act  which  led  to  his  being  injured,  or  of  the  duty 
to  do  that  act  in  a  prudent  manner.  Theoretically,  it  may  be  said 
that  the  former  duty  becomes  a  binding  obligation  the  moment  he 
discovers  the  existence  of  an  abnormal  risk  which  is  certain,  or  very 
likely,  to  result  in  injury.  But  in  practice  the  time  given  for  form- 
ing an  opinion  as  to  the  prudence  or  imprudence  of  continuing  tO' 
work  is  often  so  short  that  it  is  virtually  impossible  to  go  through 
a  process  of  mental  deliberation,  having  for  its  object  the  determin- 
ation of  the  question  whether  such  continuance  is  justifiable  under 
the  circumstances.  The  present  writer  is  of  the  opinion  that,  when- 
ever such  a  perdicament  is  encountered  by  the  servant,  the  quality  of 
his  conduct  ought  in  reason  and  fairness  to  be  tested  exclusively  by 
considering  whether  he  did  the  work  in  hand  in  a  proper  manner. 

A.    GEWERiL   PRINCIPLES. 

1227.  [313]  Servant  is  bound  to  use  proper  care  in  performing  his 

duties. —  In  Priestley  v.  Fowler,  ^  it  was  laid  down  by  Lord  Abinger 
that  "the  mere  relation  of  the  master  and  the  servant  never  can  imply 
an  obligation  on  the  part  of  the  master  to  take  more  care  of  the  serv- 
ant than  he  may  reasonably  be  expected  to  do  of  himself,"  and  in 
later  cases  this  statement  has  been  frequently  repeated,  either  in 
the  same  words  or  in  a  logical  equivalent  form.*  It  is  apparent, 
therefore,  that  from  the  earliest  period  in  the  development  of  this. 

8  See  the  language  used  in  Eelfrioh  v.  1  ( 1<837 )    3  Mees.  &  W.  1,  Murph    & 

Ogden  City  B.  Go.  (1891)   7  Utah,  186,  H.  305,  1  Jur.  987,  7  L.  J.  Exch.  N.  S. 

26  Pac.  295,  and  in  many  of  the  cases  42,  19  Eng.  Rul.  Cas.  102. 

reviewed  in  the  ensuing  sections,— more  2  See,  for  example,  Karr  Supply  Co.. 

especially   those   cited  under    §§   1245-  v.  Kroenig  ( 1897 )  167  111.  560,  47  N.  E. 

1255,  post.  1051,    reversing     (1895)     63    111.    App. 
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branch  of  the  law,  it  has  been  recognized  that  the  right  of  a  servant 
to  maintain  an  action  against  his  master  for  a  personal  injury  is  con- 
ditioned upon  its  being  shown  that  the  former  did  not  contribute  to 
his  injury  by  his  own  want  of  care.  In  other  words,  a  servant  in- 
jured as  a  resiilt  of  his  own  negligence,  in  whole  or  in  part,  cannot 
recover  damages  from  his  master.* 

This  defense  is  available  whether  the  occupation  is  dangerous  or 
not.*  It  also  remains  open  to  the  master,  although,  on  account  of 
his  having  given  a  promise  to  remedy  the  dangerous  conditions  (chap- 
ter LV.,  post),  or  for  some  other  reason,  he  is  unable  to  rely  upon 
the  plea  of  assumption  of  risks.' 

It  is  error  to  instruct  a  jury  in  words  which  allow  them  to  suppose 

219;  Eureka  Co.  v.  B(iss  (1886)  81  Ala.  questions  left  to  the  jury  was  that  there 

200,  60  Am.  Eep.  152,  8  So.  216.  was  "a  certain  amount  of  contributory 

The  servant  "is  under  as  great  ohli-  negligence."     Ayres   v.   Bull    (1889)    5 

gation   to  provide    for  his    own   safety  Times  L.  R.  202. 

from  such  dangers  as  are  known  to  him,  When  the  act  of  contributory  negli- 
or  discoverable  by  the  exercise  of  ordi-  gence  on  the  part  of  the  injured  em- 
nary  care  on  his  part,  as  the  master  ployee  is  so  far  the  cause  of  his  injury 
is  to  provide  it  [such  safety]  for  him."  that  but  for  such  negligence  the  injury 
Wcrmell  v.  Maine  C.  R.  Co.  (1887)  79  would  not  have  occurred,  the  employee 
Me.  397,  1  Am.  St.  Rep.  321,  10  Atl.  cannot  recover  from  the  employer  dam- 
49 ;  Russell  Creek  Coal  Co.  v.  Wells  ages  for  such  injury,  whatever  may  have 
(1898)  96  Va.  416,  31  S.  E.  614  (in-  been  the  negligence  of  the  employer, 
struction  approved)  ;  Cummings  v.  National  Brass  Mfg.  Co.  v.  Raiolings 
Selena  d  L.  Smelting  £  B.ed,uction  Co.  (1905)   71  Kan.  246,  80  Pac.  628. 

(1902)  26  Mont.  434,  68  Pac.  852;  Stew-  A  servant  in  a  cracker  factory  who 
art -V.  Pittsburg  £  M.  Copper  Co.  (1910)  negligently  permits  his  fingers  to  be 
42  Mont.  200,  111  Pac.  723.  caught   in    inward   revolving   rollers   is 

3  Shaffer  v.  Haish  (1885)  110  Pa.  575,  barred  from  recovering  damages  for  the 

1  Atl.  575;    Warren  VeMcle  Stock  Co.  injury  received,  even  if  it  were  possible 

V.  Siggs   (1909)   91  Ark.  102,  120  S.  W.  to  determine  how  much   of  the  injury 

412;   Sanders  v.  Central  of  Georgia  R.  was    received    during    an    instant   that 

Go.    (1905)    123  Ga.  763,  51  S.  E.  728;  his  fellow  servant  was  prevented  from 

Gjukio   V.    Chicago    Crushed   Stone   Co.  rescuing  him,  due  to  the  negligent  con- 

(1909)    146   111.  App.   217;    Cincinnati,  dition  of  the  machinery.    Mott  v.  Pack- 

y.  0.  £  T.  P.  R.  Co.  V.  Fortner  (1908)  ard  (1911)   108  Me.  247,  80  Atl.  279. 

Ky    113  S.  W.  847;   Williams  v.        See   also   Baynes   v.  Penfield    (1911) 

Illinois  C.'r.  Co.   (1905)   114  La.  14,  37  231  Pa.  329,  80  Atl.  565,  where  it  was 

So.  992;   State  use  of  Linton  v.  Balti-  held    that    an    employee    of    a    laundry 

more  Mfg.  Co.    ( 1909 )    109  Md.  404,  72  could  not  recover  for  injuries  caused  by 

Atl.  602;   O'Toole  v.  Pruyn  (1909)   201  her   negligently   permitting  her   fingers 

Mass.    126,   87   N.   E.   608;    Elmgren  v.  to  be   caught  in  the  mangle,   although 

Chicago,  M.  &  St.  P.  R.  Co.   (1907)   102  the  injury  was  increased  by  defects  in 

Minn.  41,   12  L.R.A.(N.S.)    754,  112  S.  the  machinery. 
W     1067:    Laid    v.    ,/.    S.    Rogers    Co.        iCra/ven    v.    Smith    (1894)    89    Wis. 

(1903)  68  N.  J.  L.  713,  54  Atl.  837;  119,  61  N.  W.  317  (instruction  leaving 
Sledge  v.  Weldon  Lumber  Co.  (1906)  jury  to  suppose  otherwise,  held  erro- 
140  N.  C.  459,  53  S.  E.  295;  Berley  v.  neous). 

Weiffrn  V    Telea.  Co.   (1909)   82  S.  C.  ^  McPeck  v.  Central  Vermont  R.  Go. 

360    64  S.  E.  157.  (1897)   25  C.  C.  A.  110,  50  U.  S.  App. 

A   verdict   for  the   plaintiff  was   set  27,  79  Fed.  590. 
aside  where  the  answer  to  one  of  the 


3348 


MASTER  AND  SERVANT. 


[chap.  lii. 


that  an  absolute  right  of  recovery  is  established,  as  soon  as  it  appears 
that  the  servant  was  injured  by  abnormal  conditions  which  the  em- 
ployer might  have  discovered  and  remedied  by  the  exercise  of  ordi- 
nary care.^ 


6  Where  the  defendant  has  requested 
a  charge  that,  if  the  defect  was  unknown 
to  the  defendant,  but  could  have  been 
discovered  by  the  plaintiff  by  an  in- 
spection which  he  was  bound,  but  failed, 
to  make,  the  plaintiff  was  guilty  of  con- 
tributory negligence,  it  is  error,  in 
giving  the  charge,  to  annex  the  qualifi- 
cation: "This  is  true,  provided,  how- 
ever, that  the  defect  was  not  only  un- 
known to  the  defendants,  but  was  also 
one  which  they  would  not  have  known 
by  the  exercise  of  ordinary  care." 
Cooper  V.  Butler   (1883)    103  Pa.  412. 

An  instruction  that,  if  defendant  was 
negligent,  plaintiff  could  recover,  though 
he  himself  may  have  been  negligent,  is 
erroneous.  Texas  &  P.  R.  Go.  v.  Mau- 
pin  (1901)  26  Tex.  Civ.  App.  385,  63 
S.  W.  346. 

A  judgment  for  the  plaintiff  was  re- 
versed where  the  trial  court  told  the 
jury  that  the  master  was  liable,  even 
if  the  plaintiff  was  guilty  of  negligence, 
if  it  was  of  a  negative  character.  San- 
ders V.  Aiken  Mfg.  Co.  (1905)  71  S.  C. 
58,  50  S.  E.  679. 

In  St.  Louis  SouthiiKStern  R.  Go.  v. 
Arnold  (1905)  39  Tex.  Civ.  App.  161, 
87  S.  W.  173,  it  was  held  error  to  refuse 
to  charge  that  contributory  negligence 
is  a  complete  bar  to  an  action  for  dam- 
ages by  the  injured  party,  even  if  the 
other  party  was  also  guilty  of  negli- 
gence which  contributed  to  cause  the 
^accident. 

An  instruction  is  erroneous  which 
leads  the  jury  to  believe  that  the  plain- 
tiff may  recover  unless  his  negligence 
was  the  sole  cause  of  his  injury.  Leary 
v.  Anaconda  Copper  Min.  Go.  (1907) 
36  Mont.  157,  92  Pac.  477. 

If  the  defendant  pleaded  both  contrib- 
utory negligence  and  independent  negli- 
gence on  the  part  of  the  plaintiff,  it  is 
error  to  give  a  charge  permitting  a  re- 
covery if  the  alleged  negligence  of  the 
plaintiff  was  not  the  sole  cause  of  the 
injury,  but  did  contribute  to  it.  Elder 
Dempster  d  Co.  v.  Menge  (1908)  87  C. 
C.  A.  293,  160  Fed.  341. 

An  instruction  authorizing  the  pre- 
sumption that  a  servant  might  be  guil- 
ty of  contributory   negligence   to  some 


extent,  which  would  not  affect  his  right 
to  recover,  is  error.  Rice  v.  Wabash  R. 
Co.    (1902)    92  Mo.  App.  35. 

It  is  error  to  give  a  charge  requiring 
the  jury  to  find  for  the  plaintiff  if  the 
defendant's  negligence  "contributed"  to 
cause  the  injuries,  where  the  defense  of 
contributory  negligence  was  in  the  case. 
Wilson  v.  United  K.  Co.  (1909)  142 
Mo.  App.  676,  121  S.  W.  1083. 

An  instruction  that  the  servant  might 
recover  although  he  had  been  negligent 
in  the  use  of  the  machine,  which  was 
not  equipped  with  a  belt  shifter,  is 
erroneous.  Pressly  v.  Dover  Yarn  Mills 
(1905)    138  N.  C.  410,  51  S.  E.  69. 

And  see  Carr  v.  Americam,  Locomotive 
Co.  (1904)  26  R.  I.  180,  58  Atl.  678 
(holding  erroneous  an  instruction 
which  would  have  permitted  a  recovery 
if  the  defendant  was  negligent,  not- 
withstanding the  contributory  negli- 
gence of  the  plaintiff). 

An  instruction  permitting  a  recovery 
irrespective  of  the  plaintiff's  contribu- 
tory negligence  is  erroneous.  Pecos  d 
N.  T.  R.  Co.  V.  Blasengame  (1906)  42 
Tex.  Civ.  App.  66,  93  S.  W.  187. 

An  instruction  is  erroneous  which 
permits  an  engineer  to  recover  if  the 
company  is  negligent  in  not  having  fur- 
nished a  derailing  switch,  although  the 
engineer  was  negligent  in  failing  to 
have  his  engine  under  control.  Norfolk 
d  W.  R.  Go.  V.  Cromer  (1901)  99  Va. 
763,  40  S.  E.  54. 

An  instruction  is  erroneous  which 
tells  the  jury  that  although  the  engineer 
of  a  passenger  train  may  nave  been  guil- 
ty of  negligence  in  failing  to  bring  his 
train  under  control  when  it  approached 
the  station,  yet  if,  in  the  opinion  of  the 
jury,  the  defendant  company  was  negli- 
gent in  not  having  a  derailing  switch, 
they  should  find  for  the  plaintiff. 
Norfolk  &  W.  R.  Go.  v.  Cromer  (1901) 
99  Va.  763,  40  S.  E.  54. 

An  instruction  is  erroneous  which  in- 
forms the  jury  that  if  they  believe  from 
the  evidence  that  the  negligence  of  the 
engineer  was  the  proximate  cause  of 
the  death  of  the  plaintiff's  intestate, 
then  they  must  find  for  the  plaintiff, 
since  it  ignores  the  important  element 
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On  the  other  hand,  any  instruction  is  proper  which  informs  the 
jury  sufficiently  of  the  consequences  of  contributory  negligence,  as 
creating  a  bar  to  the  action.''  A  refusal  to  give  a  charge  to  this  effect 
is  deemed  to  be  prejudicial  error.*     But  it  is  not  a  misdirection  to 


necessary  to  entitle  the  plaintiff  to  re- 
cover,— the  absence  of  contributory  neg- 
ligence on  the  part  of  the  servant.  At- 
lantic Coast  Line  R.  Co.  v.  Caple  { 1910 ) 
110  Va.  514,  66  S.  E.  855. 

Where  the  defense  of  contributory 
negligence  is  specifically  presented  by 
the  pleading,  it  is  error  to  refuse  to 
charge  thereon.  Kirhy  Lumier  Co.  v. 
Lloyd  (1910)  —  Tex.  Civ.  App.  — ,  126 
S.  W.  319. 

1 1n  Crane  v.  Missouri  P.  R.  Co. 
(1885)  87  Mo.  588,  an  instruction  to 
the  following  effect  was  approved: 
That,  if  the  jury  believed  plaintiff's 
own  negligence  contributed  directlv  to 
the  injury,  he  could  not  recover;  that, 
in  determining  whether  he  was  negli- 
gent, they  should  consider  and  deter- 
mine, from  the  evidence,  whether  he 
laiew  of  the  danger,  or  might  have 
known  of  it,  and  have  avoided  it  by  the 
exercise  of  ordinary  care  and  caution 
under  the  circumstances  in  evidence; 
that,  if  he  could  have  seen  the  danger 
and  avoided  it  by  the  use  of  such  care, 
then  he  was  negligent;  and  that,  if 
such  negligence  contributed  to  the  in- 
jury,  they    should    find    for   defendant. 

In  Deep  Min.  £  Drainage  Co.  v.  Fitz- 
gerald (1895)  21  Colo.  533,  43  Pac.  210, 
the  court  approved  an  instruction  to  the 
effect  that  the  omission  by  an  employee 
to  perform  some  act  which,  if  performed, 
would  have  protected  him  from  injury, 
through  the  negligence  of  the  employer's 
representative,  will  prevent  a  recovery 
by  the  employee. 

In  Washington  &  G.  R.  Co.  v.  McDade 
(1890)  135  U.  S.  554,  34  L.  ed.  235, 
10  Sup.  Ct.  Eep.  1044,  the  jury  was 
held  to  have  been  properly  instructed 
that  an  employee  injured  while  attempt- 
ing to  place  a  belt  upon  a  moving  pulley 
cannot  recover  therefor,  although  the 
accident  was  occasioned  by  a  defect  in 
the  machinery,  where  he  was  wanting  in 
such  reasonable  care  and  prudence  as 
would  have  prevented  the  happening  of 
the  accident. 

An  objection  that  no  instruction  as  to 
contributory  negligence  had  been  given 
was  without  merit,  where  the  court  had 
instructed  that  the  plaintiff  could  not 


recover  if  the  injury  was  received  as 
the  result  of  any  imprudent,  careless, 
or  negligent  act  on  his  part.  Lowri- 
more  v.  Palmer  Mfg.  Co.  (1900)  60 
S.  C.  153,  38  S.  E.  430. 

It  is  not  error  for  a  trial  judge,  after 
instructing  the  jury  that  to  entitle  the 
plaintiff  to  recover  he  must  be  free  from 
fault  or  negligence  contributing  in  any 
material  degree  to  the  injury,  to  fail 
further  to  charge  that  if  the  plaintiff, 
by  the  use  of  ordinary  care,  could  have 
avoided  the  injury,  he  could  not  recover. 
Louisville  &  N.  R.  Co.  v.  Thompson 
(1901)_  113  Ga.  983,  39  S.  E.  483. 

An  instruction  that,  if  certain  facts 
were  found,  then  plaintiff  was  entitled 
to  recover  for  injuries  received  while 
working  with  defendant's  machinery, 
unless  it  were  also  found  that  he  was 
not  defendant's  servant,  but  was  a  vol- 
unteer, and  that  he  was  guilty  of  con- 
tributory negligence,  was  erroneous, 
since  either  fact  alone  would  have  de- 
feated recovery.  Virginia  &  N.  C.  Wheel 
Co.  V.  ChalUey  (1900)  98  Va.  62,  34 
S.  E.  976. 

Where  plaintiff  was  injured  while  re- 
moving shavings  from  a  planer,  and  in 
an  action  for  the  injuries  defendant  re- 
quested an  instruction  that,  if  plaintiff 
placed  his  hand  into  the  recesses  of  a 
going  machine,  without  knowing  what 
he  would  meet,  defendant  was  not  lia- 
ble, such  instruction  was  properly  mod- 
ified by  the  statement  that  defendant 
would  not  be  liable  unless  the  jury 
found  the  act  was  one  of  ordinary  pru- 
dence, and  that,  if  they  found  a  person 
of  ordinary  prudence  would  not  have 
thrust  his  hand  into  the  mtachine  in  the 
way  and  under  the  circumstances  the 
act  was  done,  the  verdict  should  he  for 
defendant.  Bennett  v.  Warren  (1901) 
70  N.  H.  564,  49  Atl.  105. 

8  As,  where  the  instruction  asked  for 
was  that,  if  the  evidence  showed  that 
plaintiff  contributed  towards  the  acci- 
dent of  which  he  complained  by  his  own 
negligence  or  carelessness,  and  that  such 
negligence  or  carelessness  was  the  proxi- 
mate cause  of  his  injuries,  and  could 
have  been  avoided  by  the  use  of  ordinary 
care  on  plaintiff's  part,  defendant  was 
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tell  a  jury  without  qualification  in  one  paragraph  of  a  charge  that,  if 
the  master  was  negligent  the  plaintiff  was  entitled  to  recover,  if  the 
charge  also  includes  other  paragraphs  negativing  the  right  to  recover 
if  the  servant  was  guilty  of  contributory  negligence.® 

Where  it  appears  from  a  portion  of  the  facts  established  that  the 
injured  servant  was  guilty  of  contributory  negligence,  the  propriety 
or  relevance  of  other  testimony  introduced  at  the  trial  for  the  pur- 
pose of  showing  that  the  employer  was  culpable  is  manifestly  not  a 
point  which  it  is  necessary  for  a  court  of  review  to  consider." 

1228.  [314]  Local  doctrines  as  to  contributory  negligence. — The 
simple  doctrine,  accepted  in  most  jurisdictions,  that  the  servant's 
action  cannot  be  maintained  if  it  is  proved  that  his  own  negligence 
was  an  eiEcient  cause  of  his  injury,  is  now,  or  was  at  one  time,  sub- 
ject in  a  few  of  the  American  states  to  some  qualifications.  The  effect 
and  scope  of  these  will  be  briefiy  explaineji. 

a.  Alabama. — In  this  state  it  has  been  laid  down  that  an  action 
for  an  injury  caused  by  wilful  and  wanton  negligence  on  the  part  of 
an  employee  for  whose  acts  the  master  is  responsible  is  not  barred  by 
proof  merely  of  the  injured  servant's  contributory  negligence.^     The 

man  was  between  them)  ;  LovAsville  d 
N.  R.  Co.  V.  York  (1900)  128  Ala.  305, 
30  So.  676. 

In  one  case  the  language  used  is  that 
contributory  negligence  is  no  defense  to 
an  action  for  the  death  of  an  employee, 
where  it  was  caused  by  such  gross  neg- 
ligence on  the  part  of  the  employer  as 
shows  a  wanton  and  reckless  indiffer- 
ence to  the  safety  of  human  life.  Jones 
V.  Alabama  Mineral  B.  Go.  (1895)  107, 
Ala.  400,  18  So.  30. 

Wanton  or  wilful  misconduct  on  the 
part  of  a  fireman,  precluding  a  plea  of 
contributory  negligence,  is  not  shown  by 
a  count  of  complaint  for  the  death  of  a 
brakeman,  which  merely  avers  that  the 
fireman  knew  the  deceased's  peril,  that 
by  giving  a  proper  signal  or  information 
to  the  engineer  his  safety  would  have 
been  conserved  in  spite  of  the  perils 
which  his  position  involved,  and  that 
with  a  consciousness  that  the  engineer 
was  unaware  of  thg  situation,  the  fire- 
man failed  to  give  such  signal  or  infor- 
mation, it  not  being  averred  that  he  wil- 
fully or  wantonly  so  failed,  or  that  he 
was  conscious  of  the  failure.  Louisville 
d  Jf.  R.  Go.  V.  Broion  (1898)  121  Ala. 
221,  25  So.  609. 

A  charge  to  the  effect  that  an  injury 


not  liable.     Southern  R.  Co.  v. 
(1900)    98  Va.  692,  37  S.  E.  285. 

9  Chicago,  M.  d  St.  P.  R.  Co.  v.  Dowd 
(1886)  115  111.  659,  4  N.  E.  368.  See, 
generally,  as  to  instructions  in  which 
the  imperfections  of  one  part  of  the 
statement  of  the  law  are  rectified  by  the 
words  of  another,  chapter  i,xx.,  post. 

But  a.  charge  of  this  character  was 
pronounced  erroneous  in  Mattoon  Gas- 
light d  Coke  Co.  V.  Dolan  (1901)  96 
111.   App.   652. 

19  In  an  action  to  recover  for  injuries 
from  falling  into  an  elevator  well  not 
properly  guarded,  it  was  held  that,  as 
the  evidence  showed  that  the  plaintiff 
was  not  in  the  exercise  of  proper  care, 
the  fact  that  all  the  other  floors  of  the 
factory  were  provided  with  self-closing 
hatches  was  immaterial.  Taylor  v.  Ca- 
rew  Mfg.  Co.  (1887)  143  Mass.  470,  10 
N.  E.  308.  And  see  Whippen  v.  Stone 
(1908)   197  Mass.  519,  83  N.  E.  989. 

1  Louisville  d  N.  R.  Co.  v.  Markee 
(1893)  103  Ala.  160,  49  Am.  St.  Rep. 
21,  15  So.  511  (engineer  failed  to  stop 
engine  in  time  to  avoid  running  over 
section  foreman)  ;  Louisville  d  N.  R.  Co. 
V.  Watson  (1889)  90  Ala.  68,  8  So.  249 
(engineer  ran  cars  together  with  unnec- 
essary force,  after  he  saw  that  brake- 
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reason  assigned  for  this  doctrine  is  that  the  "theory  of  contributory 
negligence,  as  a  defense,  is  that,  conjointly  with  negligence  on  the 
part  of  the  defendant,  it  conduces  to  the  damnifying  result;"  that 
■"if  defendant's  conduct  is  not  merely  negligent,  but  worse,  there  is 
nothing  for  plaintiff's  want  of  care  to  contribute  to, — there  is  no 
lack  of  mere  prudence  and  diligence  of  like  kind  on  the  part  of  de- 
fendant to  conjunctively  constitute  the  efficient  cause ;"  that,  in  short, 
^'mere  negligence  on  the  one  hand  cannot  be  said  to  aid  wilfulness  on 
the  other."  ^  The  theory  thus  propounded  as  to  the  nature  of  the 
defense  is  evidently  not  that  which  is  accepted  by  the  majority  of 
courts.  See  §  1237,  post.  An  examination  of  the  facts  of  the  cases 
cited,  however,  shows  that  the  circumstances  which  are  deemed  ap- 
propriate for  the  application  of  the  doctrine  based  upon  the  different 
degrees  of  negligence  of  the  parties  are  really  the  same  as  those 
which,  in  other  jurisdictions,  are  deemed  to  indicate  that  the  plain- 
tiff is  entitled  to  recover  because  the  defendant  might,  by  the  exer- 
cise of  ordinary  care  after  the  dangerous  position  of  the  plaintiff  was 
■  discovered,  have  avoided  inflicting  the  injury.     See  §  1241,  post.^ 


was  caused  "negligently,  carelessly,  and 
recklessly"  is  not  the  equivalent  of  a 
charge  that  it  was  done  wantonly,  wil- 
fully, or  intentionally.  Kansas  City,  M. 
&  B.  R.  Co.  V.  Crocker  (1891)  95  Ala. 
412,    11    So.    262. 

A  plea  of  contributory  negligence  to 
a  complaint  charging  a  wilful  infliction 
of  injury  by  the  defendant  is  bad  on 
demurrer.  Alabama  0.  S.  B.  Go.  v.  Fra- 
zier  (1890)  93  Ala.  45,  30  Am.  St.  Rep. 
28,  9  So.  303    (action  by  stranger), 

A  general  affirmative  charge  in  favor 
of  the  defendant  upon  the  ground  of 
contributory  negligence  should  not  be 
given  where  there  was  evidence  from 
which  the  jury  might  find  that  the 
engineer  was  guilty  of  wilful  negligence 
causing  the  injury.  McGhee  v.  Willis 
(1902)  134  Ala.  281,  32  So.  301. 

The  act  of  an  engineer  in  starting 
his  engine  cannot  be  construed  as  an 
act  of  wanton  negligence,  so  as  to  per- 
mit a  recovery  notwithstanding  the 
plaintiff's  negligence,  where,  at  the  time 
of  the  starting  of  the  engine,  the  plain- 
tiff was  not  in  a  position  of  obvious 
danger.  St.  Louis  d  S.  F.  R.  Go.  v. 
Fancher  (1911)  1  Ala.  App.  295,  55  So. 
458. 

An  averment  that  the  injuries  were 
inflicted  "with  knowledge  or  notice"  is 
bad,  as  counting  on  wantonness.    South- 


ern R.  Go.  V.  Bunt  (1902)  131  Ala.  591, 
32  So.  507. 

The  Alabama  rule  was  also  applied, 
or  at  least  recognized,  in  the  following 
cases:  Tennessee  Coal,  Iron  &  R.  Go. 
V.  Bridges  (1905)  144  Ala.  229,  113  Am. 
St.  Rep.  35,  39  So.  902;  Louisville  & 
N.  R.  Go.  V.  Presion  (1906)  146  Ala. 
685,  40  So.  337 ;  Adams  v.  Southern  R. 
Co.    (1910)    166  Ala.  449,  51   So.   987. 

B  Georgia  P.  R.  Co.  v.  Lee  (1890)  92 
Ala.  262,  9  So.  230. 

Compare  the  following  statement: 
"Negligence  on  the  part  of  the  injured 
employee  can  only  coalesce  and  combine 
with  the  same  quality  of  act  on  the  part 
of  the  employee  inflicting  the  injury, — ■ 
with  his  negligence,  and  not  with  his 
intentional  wrong, — to  the  relief  from 
liability  of  the  common  employer." 
Louisville  £  N.  R.  Co.  v.  York  (1900) 
128   Ala.  305,  30  So.   676. 

3  In  a  case  already  cited  it  was  de- 
clared that  contributory  negligence  was 
not  a  bar  to  the  action,  where  the  de- 
fendant or  his  agents  discovered  th« 
perilous  situation  of  the  injured  person 
in  time  to  prevent  disaster  by  the  ex- 
ercise of  due  care  and  diligence,  and 
failed,  after  the  peril  of  such  person  be- 
came known  to  them  as  a  fact,  and  not 
merely  after  they  should  have  known  it, 
to  resort  to  all  reasonable  effort  to  avoid 
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It  would  seem,  therefore,  that  the  difference  between  the  doctrines, 
of  the  Alabama  and  other  courts  is  more  apparent  than  real. 

h.  Florida. — See  chapter  lxxii.,  post. 

c.  Georgia. — The  cases  dealing  with  contributory  negligence  as  a 
defense  to  actions  brought  under  the  statute  which  enables  servants- 
of  railway  companies  to  recover  for  injuries  caused  by  the  negli- 
gence of  their  coemployees  are  collected  in  chapter  lxxii.,  post.    The 


injuring  him.     Georgia  P.  B,  Co.  v.  Lee 
(1890)   92  Ala.  262,  9  So.  230. 

The  limits  of  the  doctrine  and  its  real 
significance  are  also  shown  clearly 
enough  by  the  following  extract  from 
the  opinion  in  Anniston  Pipe  Works  v. 
Dic/:ei/  (1890)  93  Ala.  418,  9  So.  720, 
where  the  court  thus  discussed  the  doc- 
trine: "To  a,  recovery  notwithstanding 
such  negligence  on  the  art  of  the  plain- 
tiff, it  was  essential  to  be  shown  that 
Calahan,  with  respect  to  running  his 
crane  against  that  operated  by  plaintiff, 
acted  recklessly  or  wantonly,  in  such 
sort  as  that  the  law  imputes  to  him  a 
willingness  to  inflict  the  injury,  or  an 
intention  to  do  so.  We  have  had  oc- 
casion at  this  term  to  consider  with 
much  care  the  elements  necessary  in  the 
constitution  of  that  recklessness  or  wan- 
tonness which  will  neutralize  and  over- 
come the  defense  of  contributory  negli- 
gence. Our  conclusion  was  that  knowl- 
edge of  the  probable  consequences  of  the 
wrongful  act  was  essential  to  the  im- 
putation of  wilfulness  in  respect  to  it; 
that  there  must  be  a  consciousness  on 
the  part  of  the  person  charged  with 
misconduct,  resulting  in  injury,  that 
his  conduct  will  necessarily  and  probab- 
ly produce  the  harmful  result  com- 
plained of,  before  the  law  vrill  impute 
to  him  a  willingness  to  inflict  the  in- 
jury. Georgia  P.  R.  Go.  v.  Lee  (1890) 
92  Ala.  262,  9  So.  230;  Richmond  &  D. 
R.  Co.  V.  Vance  (1890)  93  Ala.  144,  9 
So.  574;  Alahama  G.  8.  R.  Co.  v.  Hill 
(1890)  93  Ala.  514,  9  So.  722.  We 
find  nothing  in  the  evidence  adduced  in 
this  case  to  justify  the  conclusion  that 
Calahan  was  conscious  the  injury  sus- 
tained by  the  plaintiff,  or  any  injury  to 
the  plaintiff,  would  probably  result,  or 
that  he  had  anv  cause  to  believe  or  an- 
ticipate that  such  injury  would  result, 
from  the  manner  in  which  he  operated 
the  crane  on  the  occasion  in  question. 
It  is  true  the  crane  was  moved  rapidly, 
but  not  more  so,  it  appears,  than  was 


usual,  or  than  the  exigencies  of  the  serv- 
ice   reasonably    required.      It   seems   tO' 
have  been  moved  in  that  way  for  a  con- 
siderable length  of  time,  without  casu- 
alty of  any  kind.     It  is  also  true  that 
he  must  have  known  that  plaintiflT  and! 
others  were  near  the  point  to  which  the- 
crane  was  being  moved;  but,  in  view  of 
the  fact  that,   to  his  Knowledge,  those- 
employees,  including  plaintiff,  knew  the 
crane  was  then  being  operated,  and  must 
have  expected  it  to  be  swung  back  to- 
that  place  at  any  moment,  and  were  re- 
quired to  keep  a  look-out  for  the  crane- 
and  keep  out  of  the  way  of  it,  had  al- 
ways   previously    done    so,    and    coulcJ 
easily  get  out  of  the  way  at  any  time, 
he  had  no  right  to  assume,  and  is  not 
chargeable  with  reckless  indifference  to- 
consequences  in  failing  to  assume,  that 
plaintiff,  in  violation  of  his  duty,  would 
in   this    instance  be   and    remain    in   a 
place  of  danger;  and  without  such  gra- 
tuitous   assumption    it   cannot   be    said' 
that  he  acted  with  a  consciousness  that 
the  result  complained   of  would  ensue. 
Of  course  if,  after  seeing  that  plaintiff 
continued  in  a  position  of  peril,  Calahan 
had    omitted    any   effort    calculated    to 
avoid  the  collision,  such  omission  would 
have  been  conscious  wrongdoing  on  his 
part,   of  which   such  willingness  to   in- 
jure the  plaintiff  as  would  authorize  a 
recovery    notwithstanding    the    latter's' 
negligence  could  be  predicated.  Georgia 
P.  R.  Go.  v.  Lee   (1890)   92  Ala.  262,  9^ 
So.  230;   Tanner  v.  Louisville  &  N.  R^ 
Co.    (1877)    60  Ala.  621.     But  the  evi- 
dence is  satisfying  to  the  point  that,  as 
soon  as  plaintiff's  peril  became  manifest, 
Calahan  not  only  hallooed  to  him,  but 
used  every  effort  to  stop  the  crane  before 
it  reached  him,  and  in  so  doing  broke 
the  machine  so  that  he  lost  control  of 
it.     The  defense  of  contributory  negli- 
gence is  not  overborne  by  proof  of  reck- 
lessness or  wantonness  on  the  part  of 
Calahan." 
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rights  of  servants  of  employers  other  than  railway  companies  are 
controlled  by  the  principle  which  is  deemed  to  be  applicable  wher- 
ever a  defendant,  whether  a  railway  company  or  not,  is  being  sued  by 
a  stranger,  viz.,  that  the  consequence  of  the  contributory  negligence 
of  the  injured  person  is  merely  to  diminish  the  amount  of  damages- 
recoverable.*  For  the  purposes  of  this  rule  a  servant  off  duty  is  con- 
sidered to  be  a  stranger.^ 

d.  Illinois. — Under  the  doctrine  formerly  applied  in  Illinois  the 
contributory  negligence  of  a  servant  was  a  complete  defense  to  his- 
action  where  his  negligence  was  gross,^  but  not  where  his  negligence 
was  slight,  and  that  of  the  employer  was  gross  by  comparison.''  This- 
doctrine  has  been  specifically  rejected  in  the  majority  of  the  Amer- 
ican states,  and  is  now  abolished  even  in  Illinois.*  Under  the  pres- 
ent doctrine  in  that  state  a  servant  who  has  been  guilty  of  contribu- 
tory negligence  is  allowed  to  recover  only  when  his  employer  has  been 
wilfully  negligent.® 

e.  Kentucky. — In  chapter  lxxii.,  post,  it  is  shown  that  a  servant's. 
failure  to  exercise  ordinary  care  is  not  sufficient  to  bar  an  action 


4  Atlantic  &  R.  Air  Line  B.  Co.  v. 
Ayers  (1874)  53  Ga.  12;  Pierce  v.  At- 
lanta Cotton  Mills  (1887)  79  Ga.  782, 
4  S.  E.  381 ;  Southern  Cotton  Oil  Go.  v. 
Skipper  (1906)  125  Ga.  368,  54  S.  E. 
110;  Seaboard  Air-Line  R.  Co.  v.  Chap- 
man (1908)  4  Ga.  App.  706,  62  S.  E. 
488.  See  Shearm.  &  Redf.  Neg.  §  103, 
for  the  cases  involving  injuries  to 
strangers. 

i  Savannah,  F.  £  W.  B.  Co.  y.  Fla/n- 
nagan  (1889)  82  Ga.  579,  14  Am.  St. 
Rep.  183,  9  S.  E.  471;  Central  B.  &  Bkg. 
Co.  V.  Henderson  (1882)  69  Ga.  715 
(putting  the  ease  of  a  servant  travel- 
ing on  a  pass  and  injured  by  the  negli- 
gent operation  of  the  train). 

6  Foster  v.  Chicago  d  A.  B.  Co.  (1876) 
84  111.  164;  Chicago  &  N.  W.  B.  Co.  v. 
Donahue  (1874)  75  111.  106;  Illinois  C. 
B.  Co.  V.  Patterson   (1879)   93  111.  290. 

In  one  case  a.  new  trial  was  ordered, 
where  the  terms  "want  of  ordinary  care" 
and  "gross  ne,2ligence"  were  used  as 
equivalents  of  one  another  in  stating  to 
a  jurv  the  rule  of  contributory  negli- 
gence.' Chicago,  B.  &  Q.  B.  Co.  v.  Avery 
(1880)    8   111.  App.   133. 

7  Calumet  Iron  do  Steel  Co.  v.  Martin 
(1885)  115  111.  358,  3  N.  E.  456;  Illi- 
nois C.  R.  Co.  v.  Hoffman  (1873)  67 
111.  287 ;  Chicago,  B.  &  Q.  B.  Co.  v.  Greg- 


ory (1871)  58  111.  272;  Chicago,  B.  & 
Q.  B.  Go.  V.  Warner  (1887)  123  111.  38, 
14  N.  E.  206. 

8  See    Shearm.   &   Redf.   Neg.    §    102. 
An  instruction  implying  that  nothing 

but  equality  in  negligence  can  prevent  a 
recovery  has  been  held  erroneous  in 
Catawissa  B.  Go.  v.  Armstrong  (1865) 
49  Pa.  186. 

The  abolition  of  the  doctrine  in  Illi- 
nois involves  the  consequence  that  the- 
failure  of  a  servant  to  exercise  ordinary 
care  will  always  prevent  recoverj^. 
Hence,  an  instruction  that  an  employer- 
is  responsible  for  an  injury  to  an  em- 
ployee resulting  from  the  negligence  of 
his  servants,  except  when  caused  by 
a  fellow  servant  of  the  injured  party, 
or  when  the  latter  himself  is  guilty  of 
gross  negligence,  is  erroneous.  Chicaqo, 
B.  &  Q.  B.  Co.  V.  Buttka  (1895)  59  IlL 
App.  56. 

9  Chicago  &  A.  B.  Co.  v.  Myers  ( 1901 ) 
95  111.  App.  578;  Davis  v.  Illinois  Col- 
lieries Co.  (1908)  232  111.  284,  83  N.  E. 
836;  Illinois  Collieries  Co.  v.  Haveron 
(1908)    137  111.  App.  22. 

For  a  general  review  of  the  cases, 
showing  how  far  the  doctrine  as  to  com- 
parative negligence  has  been  adopted  in 
the  United  States,  see  Whittaker'a 
Smith,  Neg.  ed.  1896,  p.  463,  note. 
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grought  under  the  statute  of  1854  for  causing  his  death  by  wilful 
neglect.  But  the  want  of  ordinary  care  will  prevent  recovery  in  a 
common-law  action,  however  high  the  degree  of  negligence  on  the 
part  of  the  defendant  may  have  been," — provided,  that  is  to  say,  the 
circumstances  were  not  such  as  to  show  a  proper  case  for  the  appli- 
cation of  the  rule  exemplified  in  §  1241,  post. 

f.  ILississippi. — In  this  state  a  rule  similar  to  that  in  Alabama 
has  been  applied. '^ 

1229.  [315]  Comparative  negligence;  rule  in  case  of  seamen. — 
■a.  Generally. — In  the  great  majority  of  jurisdictions,  the  effect  of 
contributory  negligence  is  not  merely  to  diminish  the  amount  of 
damages,  but  to  prevent  recovery  altogether.^  The  doctrine  of  com- 
parative negligence,  formerly  prevalent,  has  been  abolished  except 
in  the  instances  noted  in  the  following  subsections : 

h.  Tennessee. — The  rule  prevailing  in  this  state  is  that,  if  the  de- 
fendant was  guilty  of  a  wrong  by  which  plaintiff  was  injured,  and 
the  plaintiff  was  also  in  some  degree  negligent  or  contributed  to  the 
injury,  the  plaintiff's  negligence  should  go  in  mitigation  of  damages, 
but  cannot  justify  or  excuse  the  wrong. ^ 

c.  Quehec. — The  doctrine  of  the  French  law,  as  administered  in 
■Quebec,  is  stated  in  chapter  lxxxv.,  post. 

10  Louisville  &  N.  R.  Go.  v.  Goniff  the  fireman  of  a  passenger  train  was 
(]894)    16  Ky.  L.  Rep.  296,  27   S.  W.    injured    because    of    the    negligence    of 

■865.  In  this  case  it  was  said  that  gross  the  bral^eman  of  a  freight  train  stand- 
neglect  was  not  a  synonym  of  the  wil-  ing  on  a  siding,  in  leaving  the  switch 
ful  neglect  specified  in  the  statute,  the  open,  the  court  said:  "Leaving  the 
latter  phrase  denoting  a  higher  degree  switch  open  at  the  time  and  under  the 
of  neglect  than  was  known  to  the  com-  circumstances  shown,  with  a  freight 
mon  law.  But  in  the  report  of  the  same  train  and  engine  on  the  side  track,  and 
case  in  (1890)  90  Ky.  560,  14  S.  W.  a  northbound  passenger  train  nearly 
543,  gross  and  wilful  neglect  are  used  as  due  and  rapidly  approaching,  was  an  act 
interchangeable  terms.  of   gross    negligence, — a   reckless   omis- 

11  In  Illinois  G.  R.  Go.  v.  Brown  sion  of  duty, — a  wanton  and  criminal 
(1899)  77  Miss.  338,  28  So.  949,  where  disregard  of  the  safety  not  only  of  the 
a  drover  riding  on  a  cattle  train  was  engineer  and  fireman  of  the  approaching 
injured  by  the  negligence  of  the  servants  train,  but  also  of  all  the  passengers  as 
of  the  railroad  in  charge  of  the  train,  well.  In  such  a  case  mere  contributory 
the  court  said:  "Contributory  negli-  negligence  on  the  part  of  the  plaintiff 
gence  must  continue  to  defeat  a  recov-  is  no  defense.  Illinois  G.  R.  Co.  v. 
ery  where  the  railroad  has  been  guilty  Brown  ( 1 899 )  77  Miss.  338,  28  So.  949." 
of  mere  negligence ;  but  where,  as  in  l  This  doctrine  is  assumed  in  all  the 
this  case,  the  negligence  of  the  rail-  cases  cited  passim  in  this  chapter, 
road's  servants  is  marked  by  gross  or  2  Louisville,  N.  d  G.  S,  R.  Go.  v. 
wilful  or  reckless  misconduct,  the  con-  Fleming  (1884)  14  Lea,  128. 
tributory  negligence  of  the  complaining  This  rule  was  applied  in  an  action 
party  should  not  be  permitted  to  shield  by  a  servant  in  East  Tennessee,  V.  &  G. 
the  railroad  from  liability  for  such  mis-  R.  Go.  v.  De  Armond  ( 1887 )  86  Tenn. 
•conduct."  73,  6  Am.   St.  Rep.  816,  5  S.  W.  600; 

In  Yazoo  &  M.  Valley  R.  Go.  v.  Block  Louisville  &  N.  R.  Co.  v.  Wallace 
<1905)   86  Miss.  426,  38  So.  372,  wbere     (1891)  90  Tenn.  53,  15  S.  W.  921. 
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d.  Rule  in  case  of  seamen. — It  is  held  in  the  Federal  courts  of  the 
United  States  that  the  servant  of  a  shipowner,  who  is  injured  by 
ihe  negligence  of  agents  for  whose  acts  the  employer  is  responsible, 
may  recover  damages,  although  his  own  negligence  contributed  to 
the  injury.  The  amount  recoverable  depends  on  circumstances.'  The 
rule  thus  applied  seems  to  be  different  from  that  followed  in  England. 
See  Beven,  JSTeg.  p.  207. 

e.  Statutory  re-enactment  of  the  doctrine  of  comparative  negli- 
gence.— In  a  number  of  statutes  recently  enacted  there  are  provisions 
which  in  effect  make  ordinary  contributory  negligence  on  the  part 
■of  an  injured  employee  material  only  upon  the  question  of  the 
amount  of  recovery. 

Umted  States. — See  §  1766,  post. 

Georgia. — See  §  1774,  post. 

Nebrasha. — See  §  1786,  post. 

North  DaJcotot. — See  §  1790,  post. 

Ohio.— See  §  1791.— post. 

Oregon. — See  §  1759,  post. 

South  Dakota. — See  §  1793,  post. 

Texas.— See  §  1796,  post. 

Wisconsin. — See  §  1801.  post. 

The  Mississippi  statute  (Laws  1910,  chap.  135)  is  applicable 
to  all  actions  for  personal  injuries. 

The  provision  in  the  Florida  statute  relating  to  comparative  neg- 
ligence (see  §  1772,  post)  has  been  held  not  to  apply  to  actions  by  em- 
ployees against  their  employers.     See  §  1649,  post. 

SThe  Max  Morris    (1890)    137  U.  S.  U.  S.  App.  104,  86  Fed.  886;    The  Cy- 

1,  34  L.  ed.  586,  11  Sup.  Ct.  Eep.  29.  prus   (1893)   55  Fed.  332   (partial  dam- 

The  lower  court  in  that  case  allowed  one  ages    allowed, — admiralty    rule )  ;     The 

half  the  damages  sustained,  and  the  Su-  Saratoga  (1898)  87  Fed.  349;  The  Julia 

preme  Court  seems  to  approve  of  this  Fowler    (1892)    49   Fed.  277;   Anderson 

application  of  the  ordinary  rule  as  to  v.  The  Ashelrooke   (1890)   44  Fed.  124; 

divided  damages  in  cases  of  marine  tort.  The  City^  of  8t.  Louis    (1893)    56  Fed. 

But  the  amount  in  dispute  was  not  suf-  720   (plaintiff  was  allowed  the  expenses 

ficient  to  give  the  Supreme  Court  juris-  incurred  in  being  cured)  ;  The  Explorer 

diction  of  the  whole  case,  the  decision  (1884)     20    Fed.    135;     The    ^Yanderer 

beinff  simply  as  to  whether  the  contrib-  (1884)   20  Fed.  140;  The  Truro   (1887) 

utory  negligence  of  the  plaintiff  barred  31  Fed.  158;  The  Eddystone   (1887)    33 

his   action   for   damages;    and  the   case  Fed.  925    (in  which  the  amount  of  the 

leaves   it   an   open   question   whether   a  damages   was   treated   as    a   matter    in 

judge  might  not,  in  his  discretion,  award  which  the  court  might  exercise  a  con- 

a  greater  or  less  amount  than  one  half  scientious     discretion)  ;      The     Watson 

the  actual  damages.    This  ease  was  fol-  (1904)    128   Fed.  201;    The  Lyndhurst 

lowed  in   The  Julia  Fowler    (1892)    49  (1906)   149  Fed.  900;  The  Frey   (1902) 

Fed.  277,   in  which  it  does  not  appear  113  Fed.  1003. 

-that  the  amount  was  fixed  by  any  rigid       The  oases  of  Peterson  v.  The  Chandos 

rule  of  division.  (1880)    6   Sawy.   544,   4  Fed.   645,   and 

Other   cases  which   have  applied  the  Holmes  v.  Oregon  &  G.  R.  Co.  ( 1881 )   6 

fiame  principle  are  Wm.  Johnson  &  Co.  Sawy.  275,  5   Fed.  523,  hold  that  con- 

<v   Johansen  (1898)   30  C.  C.  A.  675,  58  tributory  negligence  debarring  the  plain- 
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1230.  [316]  Contributory  negligence  of  deceased  servant  bars  action 
by  personal  representative. — The  right  of  action  given  by  the  damage 
acts  being  coextensive  with  that  v?hich  the  injured  person  would  have 
possessed  if  he  had  survived  the  accident,  the  personal  representative 
of  a  servant  killed  through  the  negligence  of  his  master  or  of  an  em- 
ployee representing  the  master  ad  hanc  vicem  cannot  recover  if  the 
decedent  was  guilty  of  contributory  negligence.'' 

1231.  [317]  Contributory  negligence  as  a  defense  to  actions  by  par- 
ents for  loss  of  services. — It  is  well  settled  that,  where  a  parent  is  siiing 
for  loss  of  services  arising  from  an  injury  received  by  his  infant 
child,  the  law  will  not  permit  him  to  recover  damages,  if  the  evidence 
shows  that  the  child's  own  negligence  was  an  efficient  cause  of  that 
injury.^  This  rule  is  applicable  where  the  loss  of  services  was  the 
consequence  of  the  parent's  allowing  a  child  of  tender  years  to  un- 
dertake an  employment  for  which  he  was  xinfitted.*  But  in  consid- 
ering the  question  of  the  parent's  negligence,  he  is  entitled  to  the 

tiff  entirely  from  a  recovery  must  be  re-  would,  upon  well-established  principles, 

garded  as  being  overruled  by  the  above  have  deprived  him  of  any  remedy." 
decisions.  This  rule  nas  been  explicitly  affirmed 

In  the  recent  case  of  The  Samuel  8.  in  the  following  cases:      Central  R.  & 

Thorpe    (1900)    99  Fed.  108,  some  Ian-  Bkg.  Co.  v.  Kitchens   (1889)   83  Ga.  83, 

guage  is  used  which  seems  inconsistent  9    S.    E.    827    (  where   Beckley,    Ch.    J., 

with  the  doctrine  of  the  Supreme  Court,  made  the  characteristic  remark  that  "in- 

But  the  inability  of  the  servant  to  re-  direct  suicide  gives  no  title  to  a  post 

cover  was  really  put  upon  the  ground  mortem    award")  ;     Central   R.    Co.    v. 

that  the  ship  owner  was  not  negligent;  Sears  (1878)  61  Ga.  279;  Devine  v.  Sa- 

and  the  remarks  with  reference  to  the  vannah,  P.  &  W.  R.  Co.    (1892)   89  Ga. 

servant's  want  of  caution  have  no  ma-  541,  15  S.  E.  781;   Georgia,  C.  &  N.  R. 

terial  bearing  upon  the  decision.  Co.  v.  Hallman   (1895)    97  Ga.  317,  23 

lln  Senior  v.  Ward  (1859)  1  El.  &  S.  E.  73.  It  is  also  taken  for  granted 
El.  385,  the  availability  of  the  defense  in  numerous  cases  cited  in  this  chapter, 
under  such  circumstances  is  thus  dis-  1  See  the  cases  cited  in  Shearm.  & 
cussed:  "We  conceive  that  the  legisla-  Eedf.  Neg.  §  71,  note  1. 
ture,  in  passing  the  statute  on  which  2  in  McGool  v.  Lucas  Coal  Go.  ( 1892 ) 
this  action  is  brought,  intended  to  give  150  Pa.  638,  24  Atl.  350,  the  supreme 
an  action  to  the  representatives  of  a  court  of  Pennsylvania,  in  holding  that  a 
person  killed  by  negligence  only  where,  father  who  suffers  his  son  of  tender 
had  he  survived,  he  himself,  at  the  com-  years  to  engage  or  continue  in  a  dan- 
mon  law,  could  have  maintained  an  ac-  gerous  service  cannot  recover  for  loss 
tion  against  the  person  guilty  of  the  of  his  services  where  he  is  killed  by  go- 
alleged  negligence.  Under  the  circum-  ing  without  direction  to  a  dangerous 
stances  of  this  case  could  the  deceased,  place  to  comply  with  a  proper  order, 
if  he  had  survived,  have  maintained  an  when  there  was  a  perfectly  safe  place, 
action  against  the  defendant  for  what  used  the  following  language:  "If  the 
he  suffered  from  the  accident?  We  unfortunate  boy,  for  the  loss  of  whose 
think  that  he  could  not;  for  although  services  the  father  seeks  compensation 
the  negligence  of  the  defendant  miglit  in  this  suit,  had  escaped  death,  and  were 
have  been  an  answer  to  the  defense  that  here  asking  indemnity  for  injuries  re- 
the  accident  was  chiefly  caused  by  the  ceived  while  in  the  service  of  the  defend- 
negligence  of  a  fellow  servant,  the  neg-  ant,  it  might  be  a  question  whether  the 
ligence  of  the  plaintiff  himself  which  employer  did  not  owe  him  the  duty  of 
materially  contributed  to  the  accident  exercising  such  watchfulness  and  over- 
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benefit  of  the  presumption  that  the  child  will  not  be  exposed  to  any 
risks  but  those  properly  incident  to  the  position  for  which  he  is  hired. 
The  parent's  failure  to  inquire  as  to  the  duties  the  latter  would  be 
required  to  perform  in  that  position  is  not  such  contributory  negli- 
gence as  will  prevent  recovery  for  an  injury  to  the  child,  while  en- 
gaged in  performing  duties  which  were  outside  the  scope  of  the  em- 
ployment.* 

The  contributory  negligence  of  a  minor  servant  is  a  bar  to  an 
action  brought  by  his  parent  for  loss  of  services  resulting  from  the 
injury.* 

1232.  [318]  Negligence  of  another  person;  when  imputed  to 
servant. — A  full  discussion  of  the  nature  and  scope  of  the  doctrine 
of  imputed  negligence  does  not  fall  within  the  scope  of  this  treatise. 
For  a  review  uf  the  authorities,  the  reader  is  referred  to  general 
treatises  on  the  law  of  negligence.  But  it  will  not  be  amiss  to  state 
the  effect  of  the  few  cases  in  which  the  doctrine  has  been  applied  in 
actions  by  servants  against  their  employers.  One  well-established 
rule  is  that  the  negligence  of  a  superior  servant  in  regard  to  matters 
affecting  the  safety  of  his  subordinates  cannot  be  imputed  to  them.^ 
Another  is  that  a  servant  is  not  chargeable  with  the  negligence  of  a 

sight,  or  at  least  giving  such  instruction  ^  Texas    &    iv.    0.    -B.    Go.    v.    Wood 

and  admonition,  as  would,  with  proper  (1893)   —  Tex.  Civ.  App.  — ,  24  S.  W. 

obedience  on  his  part,  have  insured  him  569. 

against  serious  harm.    But  it  is  not  his  *  Chicago  &  G.  E.  R.   Co.  v.  Harney 

cause  that  is  to  be  passed  upon;   it  is  (1867)  28  Ind.  28,  92  Am.  Dec.  282,  and 

that    of    an    adult   father,    who,    if    he  cases    cited    in   Shearm.   &   Redf.   Neg. 

did  not  actually  place  his  son  in  a  dan-  §  71,  note  3. 

gerous  service,  at  least  suffered  him  to  i  Hoben  v.  Burlington  &  M.  Mver  B. 
engage  and  continue  in  such  service.  Co.  (1866)  20  Iowa,  562  (section  boss 
Such  sufference  is  said  to  have  the  sense  managed  hand  car  negligentlyj  ;  Galves- 
of  permission,  and  where  tne  danger  is  ton,  S.  <&  8.  A.  R.  Co.  v.  Garteiser 
great,  and  the  child  is  of  tender  years,  (1895)  9  Tex.  Civ.  App.  456,  29  S.  W. 
it  is  said  to  be  negligence  per  se.  Phila-  939  (section  boss  failed  to  send  out 
delphia  &  R.  R.  Co.  v.  Long  (1874)  75  flagman  in  foggy  weather). 
Pa.  257;  Smith  v.  Hestonville,  M.  &  If'.  A  negligent  disregard  of  rules  by  the 
Pass.  B.  Co.  (1880)  92  Pa.  450,  37  Am.  superior  servant  who  was  in  immediate 
Kep.  705.  Ihe  father  owes  to  his  in-  control  of  the  plaintiff  cannot  be  im- 
fant  child  the  duty  of  protection,  and  puted  to  him,  but  he  will  be  debarred 
this  includes  restraint  from  exposure  to  from  recovery  if  he  voluntarily  joins 
dangers,  with  which  one  of  its  years  and  his  superior  in  breaking  the  rule.  Thus 
discretion  is  unfitted  to  cope.  When  this  a  sectionman  who,  without  hesitation  or 
duty  is  neglected  the  father  is  said  to  objection,  gets  on  a  hand  car  after  a  re- 
be  in  pari  delicto  with  a  negligent  de-  mark  of  the  foreman  which  does  not 
fendant,  and  though  the  infant  may  re-  amount  to  a  command,  but  is  a,  n^ere 
cover  against  a  wrongdoer  for  an  injury  suggestion,  put  interrogatively  to  ascer- 
■caused  partly  by  his  own  imprudence,  tain  if  the  men  are  willing  to  take  the 
the  father  cannot.  Smith  v.  O'Connor  car  without  taking  the  precautions  pre- 
(1864)  48  Pa.  223,  86  Am.  Dec.  582;  scribed  by  the  rules  to  guard  them 
Olassey  v.  Hestonville,  M.  <4  F.  Pass,  against  the  regular  trains,  becomes  a 
R.  Co.  (1868)  57  Pa.  172."  participator  in  the  breach  of  such  rules. 
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eoemployee  of  the  same  grade  as  himself,  even  though  the  former 
may,  for  the  time  being,  have  a  right  to  exercise  some  degree  of  con- 
trol over  the  latter,  in  respect  to  the  performance  of  the  duties  in 
which  they  are  both  engaged.^ 

In  an  action  against  a  stranger  the  negligence  of  a  eoemployee  is 
imputed  or  not  to  the  injured  servant,  according  as  the  former  was  or 
was  not  the  agent  of  the  latter.  Such  agency  must  be  proved  by  spe- 
cific evidence,  and  cannot  be  inferred  merely  from  the  fact  of  co- 
service.* 

1233.  [319]  Negligence  not  predicable  unless  servant  was  aware  of 
the  conditions  which  caused  his  injury. —  (Compare  §§  1190,  1191,. 
1207—1210,  ante,  and  §  1283,  post,) — It  is  manifest  that  a  servant 
cannot  be  deemed  to  have  been  in  fault  for  the  reason  that  he  failed 
to  take  precaution  which  he  did  not  know  to  be  necessary  for  his 
safety.^  Hence  his  action  will  not  be  barred  on  the  ground  that  he 
was  guilty  of  contributory  negligence  in  respect  to  the  act  which  Avas- 
the  immediate  cause  of  his  injury,  unless  it  is  shown  that  he  knew, 
or  ought  to  have  known,  of  the  material  conditions  which  rendered 
the  act,  so  done,  an  imprudent  one.* 

In  the  majority  of  instances  the  only  specific  subject  of  investiga- 

and  cannot  recover  for  injuries  caused  laid  down  that  the  negligence  of  an  em- 
by  a  collision  with  a  special  train  which  ployee  engaged  in  holding  a  light  for  a 
would  have  been  avoided  if  the  rules  had  eoemployee  at  work  under  a  car  stand- 
been  observed.  McGrath  v.  New  York  &  ing  upon  a  track  in  such  a  position  that 
2V.  E.  R.  Co.  (1885)  15  R.  I.  95,  22  Atl.  he  cannot  observe  the  approach  of  cars, 
927.  in    failing   to   keep   a   lookout   for    ap- 

2  The  pilot  of  a  tugboat,  who  is  him-  preaching  cars,  is  not  attributable  to 
self  free  from  fault,  may  recover  from  the  latter;  but  on  the  second  appeal 
the  owner  of  a  steamboat  for  injury  by  (1898)  150  Ind.  498,  50  N.  B.  729,  it 
a  collision  caused  by  such  owner's  neg-  was  held  that  the  jury  should  have  been 
ligence,  although  negligence  on  the  part  directed  to  consider  whether  the  rela- 
of  other  employees  on  the  tugboat  con-  tion  of  principal  and  agent  existed  be- 
tributed  to  the  disaster.  Perry  v.  Lan-  tween  the  negligent  and  the  injured 
sing   (1879)   17  Hun,  34.     See  also  CM-  servants. 

cago,  St.  P.  d  K.  C.  R.  Co.  V.  Chambers        1  Eawkim    v.    Johnson     (1886)     105 

(1898)    15  C.  C.  A.  327,  32  h.  S.  App.  Ind.  29,  55  Am.  Rep.  169,  4  N.  E.  172; 

253,  68  Fed.   148    (fireman's  negligence  Dowling    v.   Allen    (1878)    6   Mo.   App 

contributed    to   the    injury    of    his    en-  195;   Rowlottom  v.   XJnion  P.  Coal  Co. 

gineer).  (1911)   _  Utah,  — ,  117  Pac.  871. 

3  See  Gray  v.  Philadelphia  &  R.  R.  Co.  2  "Negligence  can  only  be  affirmed  in 
(1885)  23  Blatchf.  263,  2t  Fed.  168  respect  of  situations  and  conditions 
(fireman  held  not  to  be  chargeable  with  known  to  the  party  to  whom  it  is  im- 
the  negligence  of  his  engineer)  ;  C/jicajro,  puted."  Proton  v.  Louisville  d  N  R. 
St.  P.  &  K.  C.  R.  Co.  V.  Chambers  Co.  (1895)  111  Ala.  275,  19  So.  1001. 
(1895)  15  C.  C.  A.  327,  32  U.  S.  App.  As  bearing  upon  the  question  of  con- 
253,  68  Fed.  148  (engineer  held  not  to  tributory  negligence,  it  is  proper  for  the 
be  chargeable  with  negligence  of  fire-  plaintiff  to  show  the  extent  of  his  ex- 
™an)-  perience  in  the  work.     Gregory  v.  Chi- 

In  Abbitt  v.  Lake  Erie  d  W.  R.  Co.  cago,  R.  I.  &  P.  R.  Co.  (1910)  147 
(1895)  —  Ind.  — ,  40  N.  E.  40,  it  was   Iowa,  715,  124  N.  W.  797 
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tion  is  the  servant's  knowledge  of  the  conditions  from  which  his  in- 
jury resulted.  Obviously,  if  his  excusable  ignorance  of  those  condi- 
tions is  a  proper  inference  from  the  facts  in  evidence,  he  cannot  be 
declared,  as  a  matter  of  law,  to  have  been  guilty  of  contributory  negli- 
gence. Under  these  circumstances  it  is  unnecessary  for  a  court  ta 
pursue  the  inquiry  into  the  second  stage,  by  considering  whether  he 
comprehended  the  danger  to  which  the  conditions  exposed  him.  This 
is  the  situation  involved  in  the  cases  cited  in  the  note  below.* 

The   mere    fact   that   a  lineman   who  nois  G.  R.  Co.  v.  Oozby   (1898)    174  111. 

ascends  a  pole  for  the  purpose  of  cut-  109,  50  N.  E.  1011,  affirming   (1896)   69 

ting  the  wires  did  not  use  all  the  pre-  111.  App.  256    (brakeman's  foot  caught 

cautions    which    would    have    been    de-  in  a,  hole  in  the  track  while  he  was  en- 

manded  in  the  exercise  of  due  care  had  deavoring     to     couple     moving     cars)  ; 

he  known  the  condition  of  the  pole  does  North  Chicago  Street  R.  Co.  v.  Dudgeon 

not  deprive  him  of  the  right  to  recover  (1900)    184  111.  477,  56  N.  E.  796,  af- 

for  his   injuries  where  it  appears  that  firming   (1898)   83  111.  App.  528    (simi- 

he   used    all   of   the   precautions   which  lar   accident  where  conductor  of  street 

were  demanded  under  the  circumstances,  railway   car   tried   to  mount   a  moving, 

as   they   appeared  on   the   surface,    and  c&r)  ;  Illinois  Terminal  R.  Co.  v.  Thomp- 

where  there  was  no  obvious  reason  for  son    (1904)    210  111.  226,  71  N.  E.  328, 

believing  that   the   pole   was    in   a   dif-  affirming     (1904)     112    111.    App.     463 

ferent  state  of  preservation  from  those  (pole  too  close  to  track)  ;  Chicago  &  E. 

about  it.     Walsh  v.  New  York  &  Q.  G.  I.  R.  Co.  v.  Knapp   (1897)    74  111.  App. 

R.  Go.    (1903)    80  App.  Uiv.  316,  80  N.  148,  affirmed  in   (1898)    176  111.  127,  52. 

Y.  Supp.  767,  affirmed  in  (1904)   178  N.  N.   E.   927    (unsuitable   coupling  pin)  ; 

Y.  588,  70  N.  E.  1111.  Spring  Valley  Goal  Go.  v.  Buzis   (1904) 

It  is  not  contributory  negligence  not  115   111.   App.   196,   affirmed   in    (1904) 

to  look   out  for   danger   when   there   is  213  111.  341,  72  N.  E.  1060;   McCarthy 

no  reason  to  apprehend  any.     Downey  v.   Spring   Valley   Goal  Co.    ( 1909 )    149 

V.    Gemini   Mm.    Go.    (1902)    24    Utah,  111.   App.   275,   affirmed   in    (1909)    243 

431,  91  Am.  St.  Rep.  798,  68  Pac.  414.  111.   185,   90   N.   E.   372    (roof   of   mine 

^Washington  &  Ct.  R.  Co.  v.  McDade  fell);  Hawkins  v.  Johnson  (1886)  105 
(1889)  135  U.  S.  554,  34  L.  ed.  235,  10  Ind.  29,  55  Am.  Rep.  169,  4  N.  E.  172; 
Sup.  Ct.  Rep.  1044  (inexperienced  serv-  Brown  v.  Ohio  &  M.  K.  Co.  (1894)  138 
ant  was  injured  in  putting  a  belt  on  Ind.  648,  37  N.  E.  717,  38  N.  E.  176' 
a  pulley  attached  to  a  countershaft  (brakeman,  in  hastily  dismounting  from 
while  it  was  in  motion,  there  being  no  a  moving  train,  stumbled  over  plank 
loose  pulley  and  lever  or  shifter,  as  projecting  slightly  above  the  general 
there  should  have  been)  ;  Herrick  v.  level  of  a  platform)  ;  Salem  Stone  & 
Quigley  (1900)  41  C.  C.  A.  294,  101  Lime  Co.  v.  Griffin  (1894)  139  Ind.  141, 
Fed.  187  (brakeman  stumbled  over  up-  38  N.  E.  411  (servant  who  has  no 
turned  plank  after  he  had  coupled  two  knowledge  which  would  suggest  that  he 
moving  cars)  ;  Southern  R.  Go.  v.  Hop-  should  look  for  dangerous  projections 
kins  (1908)  88  C.  C.  A.  312,  161  Fed.  upon  cars  passing  alongside  an  other- 
266  (defective  car)  ;  McNamara  v.  Lo-  wise  safe  walk  is  not  negligent  in  going 
gam  (1893)  100  Ala.  187,  14  So.  175  upon  the  walk  without  looking  to  see 
(boy  blocking  wheels  of  car  in  mine  if  any  car  is  approaching)  ;  Grand 
caught  in  a,  dangerously  narrow  place  Trunk  Western  R.  Go.  v.  Melrose  ( 1906 ) 
in  the  tunnel,  while  running  alongside  166  Ind.  658,  78  N.  E.  190  (derailing 
a  car);  Osborne  v.  Alabama  Steel  cG  device  removed);  Grand  Trunk  West- 
Wire  Co.  (1903)  135  Ala.  571,  33  So.  em  R.  Go.  v.  Poole  (1910)  —  Ind.  — , 
687  (servant  fell  into  uncovered  water  93  N.  E.  26  (switchman  did  not  know 
way)  ;  Simmerman  v.  Hills  Creek  Goal  that  some  frogs  were  unblocked)  ; 
Go.  (1911)  170  Ala.  553,  54  So.  426;  Mtna  Powder  Go.  v.  Earlandson  (1904) 
Cavanaugh  v.  Windsor  Cut  Stone  Corp.  33  Ind.  App.  251,  71  N.  E.  185;  Union 
(1908)   80  Conn.  585,  69  Atl.  345;  Illi-  Traction    Go.    v.    Buokland    (1904)    34 
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Ind.  App.  420,  72  N.  E.  158  (motormaii  P.  R.  Co.  (1902)  86  Minn.  407,  90  N. 
did  not  know  that  practice  of  sanding  W.  976  (defective  step  on  locomotive)  ; 
track  had  been  changed,  and  because  or  Lyons  v.  Dee  (1903)  88  Minn.  490,  93 
darkness  could  not  see  track);  Balti-  N.  W.  899;  Southern  R.  Co.  v.  Wiley 
more  d  0.  8.  W.  R.  Go.  v.  Walker  (1906)  88  Miss.  825,  41  So.  511  (de- 
(1908)  41  Ind.  App.  588,  84  N.  E.  730;  fects  in  crane)  ;  Hollenheclc  v.  Missouri 
Horan  v.  Chicago,  St.  P.  M.  d  0.  R.  Co.  P.  R.  Co.  (1897)  141  Mo.  97,  38  S.  W. 
(1893)  89  iowa,  329,  56  N.  W.  507  (de-  723,  41  S.  VV.  887;  Lore  v.  American 
fective  railway  track)  ;  Bryce  v.  Chi-  Mfg.  Co.  (1901)  160  Mo.  608,  61  S.  W. 
cago,  M.  &  St.  P.  R.  Co.  (1897)  103  678  (rods  covering  gearing  had  become 
Iowa,  665,  72  N.  W.  780;  Stodden  v.  so  bent  as  to  leave  an  opening);  Dow- 
Anderson  &  W.  Mfg.  Co.  (1908)  138  ling  v.  Allen  (1878)  6  Mo.  App.  195 
Iowa,  398,  16  L.R.A.(N.S.)  614,  116  N.  (servant  injured  by  projecting  set 
W.  116;  Louisville  &  N.  R.  Co.  v.  Belm  screw)  ;  Jennings  v.  Sunft  &  Co.  (1908) 
(1905)  121  Ky.  645,  89  S.  W.  709;  130  Mo.  App.  391,  110  S.  W.  21  (serv- 
Central  City  Ice  d  Cold  Storage  Co.  v.  ant,  in  learning  fire  routes  in  large 
Tuck  (1911)  143  Ky.  346,  136  S.  W.  plant,  fell  into  vat  of  boiling  water  near 
642  (danger  could  not  be  seen  because  door  he  had  been  directed  to  by  superin- 
of  defective  lights);  Bomar  v.  Louis-  tendent)  ;  Stephens  v.  Elliott  (1907)  36 
iana  N.  &  8.  R.  Co.  (1890)  42  La.  Mont.  92,  92  Pac.  45;  Tully  v.  New 
Ann.  983,  8  So.  478  (defective  car  be-  York  d  T.  8.  S.  Co.  (1900)  162  N.  Y. 
longing  to  another  company);  Erslew  614,  57  N.  E.  1127,  affirming  (1896)  10 
v.  New  Orleans  d  N.  E.  R.  Co.  (1897)  App.  Div.  463,  42  N.  Y.  Supp.  29  (in- 
49  La.  Ann.  86,  21  So.  153  (railway  experienced  laborer  fell  down  an  open 
servant  struck  guy  wire  of  another  com-  hatchway  in  a  ship  he  was  helping  to 
pany,  which  his  own  employers  allowed  load;  his  own  testimony  was  that  he 
to  be  maintained  over  the  track)  ;  Baker  did  not  know  it  was  open,  and  that  he 
V.  Maryland  Coal  Co.  (1896)  84  Md.  19,  had  been  sent  to  that  part  of  the  ship 
35  Atl.  10  (miner  injured  by  being  without  any  warning)  ;  Johnson  v. 
crushed  between  a  car  and  the  side  of  Steam  Gauge  d  Lantern  Co.  (1893)  72 
a  tunnel  at  a  place  where  it  had  always  Hun,  535,  25  N.  Y.  Supp.  689;  Whit- 
been  safe  before  the  track  was  straight-  ney  v.  Queen  City  Ice  Co.  (1900)  49 
ened)  ;  Ford  V.  Fitchburg  R.  Co.  (1872)  App.  Div.  485,  63  N.  Y.  Supp.  535; 
110  Mass.  240,  14  Am.  Rep.  598  (de-  Dzinlienski  v.  J.  L.  Mott  Iron  Works 
fective  engine)  ;  Gagnon  v.  Seaconnet  (1900)  56  App.  Div.  58,  67  N.  Y.  Supp. 
MilU  (1896)  165  Mass.  221,  43  N.  E.  256;  Hoes  v.  Ocean  S.  8.  Co.  (1900) 
82;  Sullivan  v.  Thorndike  Co.  (1899)  56  App.  Div.  259,  67  N.  Y.  Supp.  782; 
175  Mass.  41,  55  N.  E.  472  (overloaded  Madden  v.  Hughes  (1906)  104  App. 
elevator  fell, — operator  did  not  know  Div.  101,  93  N.  Y.  Supp.  3i24,  affirmed 
how  much  it  would  carry  safely);  in  (1906)  185  N.  Y.  466,  78  N.  E.  167 
Donahue  v.  Boston  d  M.  R.  Co.  (1901)  (servant  did  not  know  of  defects  in 
178  Mass.  251,  59  N.  E.  663  (switchman  planks  used  in  scaffold)  ;  Carey  v.  Man- 
injured  by  pile  of  stones  near  track,  hatten  R.  Co.  (1906)  116  App.  Div.  247, 
while  attempting  to  jump  on  a  moving  101  N.  Y.  Supp.  631;  Murphy  v.  Hud- 
engine)  ;  Cote  V.  Lawrence  Mfg.  Co.  son  River  Teleph.  Co.  (1908)  127  App. 
(1901)  178  Mass.  295,  59  N.  E.  656  Div.  450,  112  N.  Y.  Supp.  149,  affirmed 
(servant,  not  knowing  that  on  the  occa-  in  (1909)  196  N.  Y.  505,  89  N.  E. 
sion  of  a  former  fire  in  a  factory  chim-  1106  (lineman  did  not  know  that  tape 
ney,  several  burning  planks  had  been  measure  used  to  measure  distance  be- 
thrown  down  by  the  man  sent  to  put  it  tween  wires  contained  metal)  ;  Raab  v. 
out,  stepped  inside  the  chimney  while  the  Hudson  River  Teleph.  Co.  (1910)  139 
same  man  was  putting  out  a  second  flre,  App.  Div.  286,  123  N.  Y.  Supp.  1037 
and  was  struck  and  killed  by  a  plank)  ;  (lineman  did  not  know  of  presence  of 
Charron  v.  Union  Carbide  Co.  (1908)  high  voltage  wire  on  pole)  ;  Healy  v. 
151  Mich.  687,  115  N.  W.  718;  Jaros-  Burke  (1901)  35  Misc.  384,  71  N.  Y. 
zeski  V.  Osgood  d  B.  Mfg.  Co.  ( 1900 )  Supp.  1027,  affirmed  in  ( 1901 )  36  Misc. 
80  Minn.  393,  83  N.  W.  3«9  (hood  over  792,  74  N.  Y.  Supp.  1131  (plank  in  plat- 
blower  of  planer  being  defective,  sleeve  form  removed  without  knowledge  of 
of  servant's  coat  was  drawn  into  it  by  plaintifl")  ;  Harr  v.  Neio  York  C.  d  II. 
the  current  of  air,  and  his  arm  was  in-  R.  R.  Co.  (1889)  2  Silv.  Ct.  App.  260, 
jured;    Kerrigan  v.   Chicago,   M.   d  St.  21  N.  E.  425,  affirming   (1888)   47  Hun, 
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'632  (oar  coupler  fell  into  a  ditch)  ; 
Leak  v.  Carolina  C.  R.  Co.  (1899)  124 
N.  C.  455,  32  S.  E.  884  (brakeman,  while 
•attempting  to  get  on  a  moving  car,  was 
injured  by  the  giving  way  of  a  defective 
stirrup)  ;  Johnston  v.  Oregon  Short 
Line  B.  Go.  (1892)  23  Or.  94,  31  Pac. 
283;  Folk  v.  Schaeffer  (1898)  186  Pa. 
253,  40  Atl.  401  (knot  uniting  two 
pieces  of  rope  by  which  a  weight  was 
.supported,  slipped)  ;  McReever  v.  West- 
inghouse  Electric  &  Mfg.  Go.  (1899) 
194  Pa.  149,  44  Atl.  689  (servant's 
sleeve  caught  by  broken  edge  of  pulley 
across  which  he  was  reaching)  ;  Flynn 
V.  Shaw  (1901)  22  R.  I.  328,  47  Atl. 
S83  (stones  piled  near  trench  fell  on 
servant  worKing  in  it)  ;  Carr  v.  Ameri- 
can Locomotive  Go.  (1910)  31  R.  I. 
^34,  77  Atl.  104,  rehearing  denied  in 
77  Atl.  774;  Galveston  v.  Hemmis 
(1889)  72  Tex.  558,  13  Am.  St.  Rep. 
^28,  11  S.  W.  29;  International  d  G. 
N.  R.  Go.  v.  Bayne  (1902)  28  Tex.  Civ. 
App.  392,  67  S.  W.  443  (brakeman  did 
not  know  of  projecting  bolt  in  roof  of 
car)  ;  Texarkana  &  Ft.  S.  R.  Go.  v. 
Toliver  (1904)  37  Tex.  Civ.  App.  437, 
-84  S.  W.  375  (switchman  did  not  know 
of  rock  at  side  of  track,  nor  of  un- 
blocked frog)  ;  Texas  &  N.  0.  R.  Go. 
v.  Bariviok  (1908)  50  Tex.  Civ.  App. 
544,  110  S.  W.  953;  Commerce  Mill.  & 
<3radn  Co.  v.  Goican  ( 1907 )  —  Tex.  Civ. 
App.  — ,  104  S.  W.  916  (sacks  of  flour 
improperly  stacked)  ;  Missouri,  K.  &  T. 
R.  Go.  V.  Gray  ( 1909 )  56  Tex.  Civ.  App. 
61,  120  S.  W.  527;  International  &  G. 
N.  B.  Co.  V.  Owens  (1910)  —  Tex.  Civ. 
App.  — ,  124  S.  W.  210  (brakes); 
Qaudie  v.  Northern  Lumber  Go.  (1904) 
.34  Wash.  34,  74  Pac.  1009;  Baker  v. 
Duwamish  Mill  Co.  (1906)  43  Wash. 
149,  86  Pac.  167;  Grouse  v.  Chicago  & 
N.  W.  R.  Co.  (1899)  102  Wis.  196,  78 
N  W.  446,  778;  Hemmingsen  v.  Chi- 
cago &  N.  W.  R.  Co.  (1908)  134  Wis. 
412,  114  N.  W.  785;  Schmidt  v.  J.  O. 
Johnson  Co.  (1911)  145  Wis.  49,  129 
N.  W.  657  (wall  near  which  servant 
placed  himself  fell). 

A  railway  servant  is  not  negligent, 
as  a  matter  of  law,  in  failing  to  look 
out  for  a  structure  dangerously  close 
to  the  track,  where  he  has  no  knowl- 
edge, actual  or  constructive,  of  the  ex- 
istence of  such  structure.  Boss  v.  North- 
em  P.  R.  Co.  (1891)  2  N.  D.  128,  33 
Am.  St.  Rep.  756,  49  N.  W.  655;  Pikes- 
mlle,  R.  &  B.  Q.  R.  Co.  v.  State  (1898) 
S8  Md.  563,  42  Atl.  214  (street  car  con- 
M.  &  S.  Vol.  III.— 211. 


ductor  injured,  while  collecting  fares, 
by  a  pole  unusually  near  the  track)  ; 
International  &  G.  N.  R.  Go.  v.  Stephen- 
son (1899)  22  Tex.  Civ.  App.  220,  54 
S.  W.  1086  (engineer  struck  by  mail 
crane  unusually  close  to  track). 

Contributory  negligence  is  not  infer- 
able, as  a  matter  of  law,  where,  owing 
to  the  servant's  having  no  time  for  ex- 
amination, and  being  obliged  to  look 
down  to  see  where  to  step,  he  was 
caught  between  a  car  which  he  was 
pushing  and  a  bank  beside  the  track. 
Stackman  v.  Chicago  d  N.  W.  R.  Go. 
(1891)   80  Wis.  428,  50  N.  W.  404. 

A  switchman  who  grasps  a  brake  staff 
on  the  front  of  a  fiat  car  as  it  ap- 
proaches him,  for  the  purpose  of  mount- 
ing the  car  as  his  duties  require  him  to 
do,  and  in  the  manner  that  he  is  ex- 
pected to  mount,  is  not,  as  matter  of 
law,  guilty  of  contributory  negligence, 
although  the  staff  is  loose  in  its  socket 
and  is  bent,  where  it  appears  to  him  to 
be  straight,  as  the  bend  is  directly  away 
from  him.  Prosser  v.  Montana  G.  R. 
Co.  (1895)  17  Mont.  372,  30  L.R.A. 
814,  43  Pac.   81. 

A  servant's  jumping  onto  a  railroad 
track  immediately  in  front  of  a  station- 
ary car  which  is  suddenly  set  in  motion 
by  a  gripman  who  could  not  be  seen  by 
him  is  not  contributory  negligence,  as  a 
matter  of  law,  when  he  never  knew  of 
cars  being  moved  without  warning,  and 
had  no  reason  to  expect  tnat  this  one 
would  be, — especially  when  he  had  been 
ordered  to  go  upon  the  track  by  his 
superior,  who  presumably  knew  whether 
there  was  peril.  Polaski  v.  Pittsburgh 
Goal  Dock  Go.  (1908)  134  Wis.  259, 
14  L.RA.(N.S.)   952,  114  N.  W.  437. 

An  effort  by  a  railroad  employee  to 
couple  cars  with  a  drawbar  which,  just 
previously,  had  become  fixed  and  failed 
to  operate,  is  not  necessarily  negligent, 
where  the  bar  had  been  shaken  loose, 
and,  had  it  been  in  order,  it  would  prob- 
ably have  remained  loose  long  enough 
to  make  the  coupling.  It  is  at  least 
a  question  for  the  jury  whether  the 
plaintiff  was  warranted  in  making  the 
second  effort  to  effect  the  coupling. 
Ousley  V.  Central  R.  &  Bkg.  Co.  (1890) 
86  Ga.  538,  12  S.  E.  938. 

A  brakeman  is  not,  as  matter  of  law, 
guilty  of  negligence  in  stepping  between 
the  rails  of  a  smooth  track  to  walk 
20  or  25  feet  to  a,  switch  in  advance  of 
cars  moving  at  a  rate  of  speed  much  less 
than  his  own,  so  as  to  prevent  recovery 
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for  injuries  from  his  foot  being  caught 
between  the  guard  and  main  rails  be- 
cause of  a  defect  in  tlie  blocking,  of  the 
existence  of  which  he  was  ignorant,  and 
which  he  had  no  reason  to  apprehend. 
Kroener  v.  Chicago,  M.  &  St.  P.  R.  Co. 
(1893)  88  Iowa,  16,  55  N.  W.  28. 

To  give  a  water  spout  used  in  filling 
engines  and  water  cars,  a  start  upward 
in  the  usual  manner  after  using  it,  by 
an  employee  who  knows  of  no  defect 
therein,  is  not  negligence.  Texas  &  P. 
R.  Co.  V.  Crow  (1893)  3  Tex.  Civ.  App. 
266,  22  S.  W.  928. 

An  inexperienced  employee  was  not, 
as  a  matter  of  law,  negligent  in  again 
attempting  to  feed  a  machine  in  the 
usual  manner,  after  an  indication  of 
danger  in  doing  so,  where  he  did  not 
know  what  he  ought  to  do,  and  first  ap- 
plied for  advice  to  the  superintendent, 
by  a  look,  and  received  a  laugh  in  re- 
ply, his  knowledge  of  English  being  im- 
perfect. Under  such  circumstances,  he 
might  not  have  known  to  what  the  un- 
usual action  of  the  machine  was  due, 
nor  what  he  ought  to  have  done  under 
the  circumstances.  Bjhjicm  v.  Woon- 
socl-et  Rubber  Co.  (1895)  164  Mass. 
214,  41  N.  E.  265. 

A  servant  is  not  negligent  in  failing 
to  provide  for  the  contingency  of  the 
breaking  of  a  chain,  caused  by  a  defect 
of  which  he  could  not  have  been  ex- 
pected to  be  aware.  Rooney  v.  Allan 
(1883)  10  Sc.  Sess.  Cas.  4th  Series, 
1224;  EasJcell  v.  Cape  Ann  Anchor 
Works  (1901)  178  Mass.  485,  4  L.R.A. 
(N.S.)  220,  59  N.  E.  1113  (chain  broke 
from  inherent  defect) . 

A  servant  injured  by  the  breaking  of 
a  supporting  chain  while  he  was  hand- 
ling iron  girders  cannot  be  declared  neg- 
ligent, as  matter  of  law,  in  adopting  a 
method  of  doing  the  work  which  was 
dangerous  in  case  the  chain  gave  way, 
where  the  evidence  fails  to  show  that 
he  had  any  knowledge  as  to  the  condi- 
tion of  the  chain.  Vincent  v.  Alden 
(1901)  62  App.  Div.  558,  71  N.  Y.  Supp. 
149.  On  the  first  apnea!  (1899)  45 
App.  Div.  627,  61  N.  Y.  Supp.  62,  the 
plaintiff  had  been  declared  guilty  of 
negligence,  principally,  as  it  would  seem, 
from  a  comparison  of  the  two  decisions, 
because  his  own  testimony  showed  tliat 
he  knew  the  method  of  procedure  to  be 
unsafe. 

Where  a  servant  in  a  sawmill,  while 
pulling  backwards  a  slab  that  was  too 
heavy  for  one  man  to  carry,  slipped  on 


some  wet  bark  and  fell  against  certain 
cogwheels,  his  contributory  negligence 
is  for  the  jury,  if  there  is  evidence  that 
he  had  not  been  warned  and  did  not 
know  that  the  wheels  were  uncovered. 
Swohoda  v.  Ward  (1879)   40  Mich.  420.- 

The  defendant  in  an  action  for  in- 
juries caused  by  the  bursting  of  a  check 
valve  in  an  air  hoist  was  not  excused 
from  liability  on  the  ground  that  plain- 
tiff, who  was  operating  the  hoist,  had 
the  full  pressure  on,  in  violation  of  di- 
rections previously  given,  and  hence  was 
making  an  improper  use  of  the  appa- 
ratus, the  evidence  being  that  it  was 
impossible  for  the  operator  to  know  the 
amount  of  pressure  being  used.  Slat- 
tery  v.  Walker  &  P.  Mfg.  Go.  (1901) 
179  Mass.  307,  60  N.  E.  782. 

A  servant  is  not  to  be  held  guilty  of 
negligence  in  returning  to  protect  his 
master's  property  (see  §  1277,  post) 
after  he  has  reached  a  place  of  safety, 
because  some  unforeseen  cause  inter- 
venes which,  concurring  with  the  mas- 
ter's negligence,  produces  an  injury 
which  reasonable  and  prudent  foresight 
could  not  have  anticipated.  Pullman 
Palace  Car  Go.  v.  Laack  (1892)  14S 
111.  242,  18  L.R.A.  215,  32  N.  E.  285,. 
affirming    (1891)    41  111.  App.  34. 

Dropping  the  reins  and  gently  lifting 
a,  sapling  that  has  been  bent  across  the- 
road,  after  first  applying  the  brakes- 
to  his  wagon,  by  one  employed  as  a 
driver  and  peddler,  who  has  been  In- 
formed and  believes  that  he  is  driving: 
a  gentle  team,  is  not  such  negligence,, 
as  matter  of  law,  as  will  prevent  a. 
recovery  against  the  employer  for  in- 
juries inflicted  by  their  running  away. 
Martin  v.  Wrought  Iron  Range  Oo^ 
(1893)  4  Tex.  Civ.  App.  185,  23  S.  W. 
387. 

A  mine  employee,  who  has  been  in- 
jured by  inhaling  bad  air  while  in  the 
interior  of  a  mine,  was  held  not  guilty 
of  contributory  negligence  in  going  t(y 
his  work  because  he  knew  that  the  air 
was  bad  at  the  entry,  where  it  had  been 
had  at  the  entry  on  previous  occasions 
while  it  was  safe  in  the  interior.  Mos- 
grove  v.  Zimlleman  Coal  Go.  (1899) 
110  Iowa,  169,  81  N.  W.  227. 

The  question  of  contributory  negli- 
gence on  the  part  of  a  lineman  killed  by 
a  shock  from  an  electric  current  re- 
ceived from  a  wire  he  took  up  with 
his  bare  hands  is  for  the  jury,  where  he 
had,  shortly  prior  thereto,  seen  another 
person  handle  the  wire  without  injury. 
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Where  several  dangerous  conditions  combine  to  produce  an  injury 
the  servant  cannot  be  held  guilty  of  contributory  negligence,  as  a  mat- 
ter of  law,  "where  he  knew  of  only  a  part  of  those  conditions.* 


Newark  Electric  Light  &  P.  Co.  v.  Mo- 
Gilvery  (1898)  62  N.  J.  L.  451,  41 
Atl.  955,  affirmed  in  (1899)  63  N.  J.  L. 
591,  44  Atl.  637. 

Whether  a  lineman  at  work  on  a. 
telegraph  pole  was  guilty  of  contribu- 
tory negligence  precluding  recovery  for 
his  death  due  to  shock  of  electricity 
communicated  through  an  iron  brace 
on  the  pole  from  an  electric  light  wire 
not  borne  by  the  pole,  but  which  came 
in  contact  with  the  brace,  is  for  the 
jury  upon  the  evidence  that  the  facts 
that  the  electric-light  wire  and  brace 
were  in  contact,  and  that  the  insulation 
of  the  wire  at  the  point  of  contact  had 
been  worn  off,  were  not  observable  to 
one  standing  on  the  ground,  and  that 
the  deceased  had  no  knowledge  of  the 
conditions,  notwithstanding  that  he  did 
not  use  gloves,  it  appearing  that  none 
were  used  by  the  employees  of  the  tele- 
graph company.  Dwyer  v.  Buffalo  Gen- 
eral Electric  Co.  (1897)  20  App.  Div. 
124,  46  N.  Y.  Supp.  874. 

Where  the  evidence  on  the  part  of 
plaintiff  tends  to  show  that  he  was  never 
before  in  that  particular  part  of  a  room 
where  he  was  injured  by  coming  into 
contact  with  machinery  which  he  did 
not  see,  owing  to  the  obscurity;  that  he 
had  no  actual  knowledge  of  the  location 
of  the  machinery;  and  that  his  general 
duties  were  not  such  as  to  require  him 
to  have  such  knowledge, — a  finding  of 
the  jury  that  he  was  not  guilty  of  con- 
tributory negligence  will  not  be  dis- 
turbed. Oisson  V.  Sohwatacher  (1893) 
99  Cal.  419,  34  Pac.  104. 

An  employee  cannot  be  charged  with 
contributory  negligence  in  taking  a 
drinli  from  a  water  cooler  provided  for 
the  use  of  the  employees,  where  there 
is  nothing  to  show  him  that  poisonous 
matter  had  been  placed  in  the  cooler  to 
cleanse  it.  Geller  v.  Briscoe  Mfg.  Go. 
(1904)   136  Mich.  330,  99  N.  W.  281. 

An  act  of  the  servant  within  the 
scope  of  his  duties,  entirely  harmless 
except  in  connection  with  certain  phys- 
ical conditions  of  danger  caused  by 
the  antecedent  negligence  of  the  master, 
of  which  the  servant  was  ignorant  when 
he  performed  the  act,  will  not,  as  a 
matter  of  law,  defeat  his  right  to  re- 
cover, although  it  may  have  contributed 


in  some  degree  to  his  injury.  King  Mfg. 
Go.  V.  Walton  (1907)  1  Ga.  App.  403, 
58  S.  E.  115    (syllabus  by  the  court). 

The  circumstance  that  he  did  not  take 
precaution  against  an  unknown  danger 
is  insufficient  to  charge  a  servant  with 
negligence.  Smith  v.  Minden  Lumber 
Co.  (1905)   114  La.  1035,  38  So.  821. 

A  servant  charged  with  the  duty  of 
inspection  is  not  barred  from  recovering 
because  of  his  failure  to  report  a  de- 
fect, unless,  in  the  exercise  of  reason- 
able prudence,  it  would  have  been  pos- 
sible for  him  to  discover  the  defect. 
Herlihy  v.  Little  (1908)  200  Mass.  284, 
86  N.  E.  294. 

Where  a  servant  comes  to  his  death  by 
inhaling  poisonous  gases  permitted  to 
escape  by  the  negligence  of  the  master, 
while  obeying  an  order  of  the  master  to 
remove  some  boards  from  the  upper 
part  of  a  building,  he  having  no  knowl- 
edge of  the  presence  or  existence  of  the 
gases,  it  is  immaterial  that  he  might 
have  shortened  the  period  of  his  ex- 
posure by  ascending  to  the  place  of  dan- 
ger on  a  longer  ladder  than  the  one  he 
used.  Citizens'  Gaslight  <&  Heating  Co. 
v.  O'Brien  (1886)  118  111.  174,  8  N.  E. 
310. 

Evidence  that  plaintiff  had  said  soon 
after  the  accident  that  he  knew  that  the 
hole  into  which  he  fell  was  there  is 
admissible,  not  only  to  contradict  his 
testimony  that  he  did  not  know  of  it, 
but  to  show  his  knowledge  thereof. 
Barlcer  v.  Lawrence  Mfg.  Co.  (1900)  176 
Mass.  203,  57  N.  E.  366. 

A  complaint  which,  in  an  action 
against  a  railroad  company  to  recover 
for  injuries  sustained  by  an  employee 
in  coupling  ears,  avers  that  the  injury 
was  occasioned  by  stumbling  over  cer- 
tain rubbish  left  on  the  tracks,  which 
complainant  had  requested  the  company 
to  remove,  and  which  he  supposed  had 
been  removed,  and  that,  being  between 
the  cars,  he  could  not  see  the  rubbish 
when  he  was  injured,  is  not  defective, 
as  showing  that  the  employee  was  neg- 
ligent. Pittsburgh.  G.  C.  d  St.  L.  R. 
Go.  V.  Elwood  (1900)  25  Ind.  App.  671, 
58  N.  E.  866. 

4  Where  a  brakeraan  attempted  to  un- 
couple a  car  at  night,  with  knowledge 
of  the  absence  of  its  drawhead  and  that 
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An  instruction  on  contributory  negligence  is  not  required  where 
there  is  no  evidence  that  the  servant  had  any  knowledge  of  such  de- 
fective condition.*  Biit  it  is  not  error  to  leave  a  case  to  the  jury  un- 
der those  circumstances  with  instructions  that,  if  the  servant  knew 
of  the  defect  and  comprehended  that  it  was  dangerous  to  attempt  to 
perform  the  duty  which  he  was  engaged  upon  when  the  injury  was  re- 
ceived, unless  he  took  certain  precautions,  he  was  guilty  of  contribu- 
tory negligence  if,  notwithstanding  his  knowledge,  he  undertook  to 
perform  the  duty  in  question  without  observing  the  proper  precau- 
ions.^ 

1234.  [320]  —  and  understood  the  dangers  created  by  those  con- 
ditions.— In  cases  where  the  servant's  knowledge  of  the  conditions 
is  not  disputed,  or  is  so  apparent  that  a  jury  cannot  be  permitted  to 
declare  that  he  did  not  know  of  them,  the  essential  question  is  whether 
he  also  comprehended  the  danger  to  which  those  conditions  would  sub- 
ject him,  if  he  pursued  a  certain  course  of  conduct.  Whenever  the 
evidence  is  not  such  as  to  justify  a  court  in  saying  that  only  an  af- 
firmative answer  can  be  rendered  to  this  question,  it  is  for  the  jury  to 
determine  the  quality  of  his  act.^ 

The  instructions  should  be  couched  in  such  language  as  to  make  it 

it  was  coupled  with  an  iron  chain,  and  ditions    creating   the   danger   were    not 

was   crushed  between  the   ends   of   the  fully  known  to  him. 
two  cars,  an  action  may  be  maintained        ^Denver  Tramway  Co.  v.  CrumbaugJi 

for  his  death  unless  he  also  knew  that  (1897)   23  Colo.  363,  48  Pac.  503. 
the  deadwood,  bunipers,  and  crossbeam,        ^  Herrick  v.  Quigley   (1900)   41  C.  C. 

which,  if  in  place  and  in  proper  condi-  A.  294,  101  Fed.  187. 
tion,   were   sufficient   to   hold   the    cars        'L  Mather  v.  Rillston  (1895)  156  U.  S. 

apart,  were   lost  or   worthless  for   the  391,   39   L.   ed.   464,    15   Sup.   Ct.   Rep. 

purposes  intended.     Harney  v.  Missouri  464,  18  Mor.  Min.  Rep.  165   (plaintiff's 

P.  B.  Co.   (1899)    80  Mo.  App.  667.  own  testimony  not  contradicted)  ;  Amer- 

In  Illinois  Steel  Co.  v.  Schymanowski  ican  Distributing  Co.  v.  Thome   (1903) 

(1896)    162  111.  459,  44  N.  E.   876,  the  58  C.  C.  A.  413,  122  Fed.  431;   'Norfolk 

court,  after  remarking  that  the  servant  t?  W.  B.  Co.  v.  Beckett  (1908)   90  C.  C. 

usually  "assumes"  the  risks  of  the  serv-  A.   25,   163   Fed.  479    (conductor  knew 

ice    as    increased    by    a    known    defect,  of  general  location  of  standpipe,  but  did 

states  that  this  rule  is  subject  to  the  not  know  of  its  dangerous  proximity  to 

qualification   that   "the  servant   is   not  track)  ;  Norfolk  d  W.  B.  Go.  v.  Bazel- 

ehargeable     with     contributory     negli-  rigg   (1911)    107  C.  C.  A.  66,  184  Fed. 

gence"   if  he  knows  that  defects  exist,  828;    Victor   Goal   Co.  v.   Muir    (1894) 

but   does    not   know,    actually    or    con-  20  Colo.  320,  26  L.R.A.  435,  46  Am.  St. 

structively,  that  risks  exist.    See  §  1211,  Rep.  299,  38  Pac.  378;   Chicago  &  E.  I. 

ante.      But   as   the   actual    ruling   was  R.   Go.  v.   Enapp    (1898)    176  111.   127, 

that  the  plaintiff's  knowledge  of  the  in-  52  N.  E.  927,  affirming   (1897)    74  111. 

sufficiency   of   the   lights  furnished   for  App.  148;   Slack  v.  Harris   (1902)    200 

work  on  a  dark  and  stormy  night  did  111.  96,  65  N.  E.  669 ;  Bartrich  v.  Eawes 

not  indicate   that   he   knew   of   the   un-  (1903)    202  111.  334,  67  N.  E.  13;    GTii- 

safe  condition  of  the  pile  of  ore  and  of  cago    Hair    d;    Bristle    Co.    v.    Mueller 

the  risk  in  working  near  it,  it  is  plain  (1903)    106    111.    App.    21,    aflirmed    in 

that  the  decision  might  better  have  been  (1903)   203  111.  558,  68  N.  E.  51;   ffj/- 

put  on  the  ground  that  the  material  con-  mera  Coal  Min.   Co.  v.  Mahan    (1909) 
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clear  to  the  jury  that  the  servant  cannot  be  precluded  from  recover- 
ing on  the  ground  of  contributory  negligence,  unless  he  was  charge- 
able with  a  knowledge  not  only  of  the  defective  conditions,  but  also 

of  the  dangers  created  by  those  conditions.^ 

44  Ind.  App.  583,  88  N.  E.  108;  Green-    tention  to  his  own  safety,  lie  might  have 

leaf  V.  Dubuque  d  S.  0.  R.  Co.   (1871)  avoided,  shall  not  recover,  is  applicable 

33  Iowa,  58;  Kroeger  v.  Marsh  Bridge  only  when  the  danger  was  visible  and 

Go.    (1908)    138   Iowa,  376,  116  N.  W.  avoidable,  so  that  a  man  with  ordinary 

125;     Gaven    v.    Bodwell    Granite    Go.  care  of  his  own  safety  would  avoid  it, 

(1904)  99  Me.  278,  59  Atl.  285;  Gollins  and  be   chargeable  with  want  of  ordi- 

V.   Greenfield    (1898)    172  Mass.  78,  51  nary  care  if  he  did  not.    Lord  Young  in 

N.'E.  454;  Herlihy  v.  JAttle  (1908)   200  Grant  v.  Drysdale   (1883)    10  So.  Sess. 

Mass.   284,   86  N.  E.  294;    Wuotilla  v.  Gas.  4th  series,  1159. 

Duluth   Lumber   Go.    (1887)    37    Minn.  A  servant  is  not  guilty  of  eontribu- 

153,  5  Am.  St.  Rep.  832,  33  N.  W.  551;  tory    negligence    where,    owing    to    the 

Leonard  v.  Minneapolis,  St.  P.  dc  8.  Ste.  lack  of  instruction,  he  does  an  act  which 

M.  R.  Go.    (1896)    63  Minn.  489,  65  N.  he  does  not  know  to  be  likely  to  injure 

W.   1084 ;    Sneda  v.   Libera    ( 1896 )    65  him.    Cleveland  Rolling  Mill  Go.  v.  Gor- 

Minn.  337,  68  N.  W.  36;  Prulce  v.  South  rigan  (1889)   46  Ohio  St.  283,  3  L.R.A. 

Park  Foundry  &  Mach.  Co.    (1897)    68  385,  15  Am.  St.  Rep.  596,  20  N.  E.  466, 

Minn.   305,   71   N.   W.   276;    Durant  v.  the  court  remarking:     "Ignorance  may 

Lexington  Goal  Min,  Go.   (1888)   97  Mo.  be  a  misfortune,  but  when  it  is  not  wil- 

62,  10  S.  W.  484;  Bodge  v.  Manufactur-  ful,  and  no  duty  arises  to  be  informed 

ers'   Goal  <&   Coke   Go.    (1906)    115   Mo.  with  the  means  of  information  at  hand, 

App.   501,   91   S.   W.   1007;    Kelland  v.  it  is  not  negligence  of  which  the  person 

Jos.   W.    Ifoone's   Sons    Go.    (1909)    75  charged  with  the  duty  of  giving  proper 

N.  H.  168,  71  Atl.  947.  instructions   on   the   subject,   which    he 

The  foreman  of  a  blacksmith  shop  is  failed  to  perform,  can  complain  or  take 

not,  as  a  matter  of  law,  guilty  of  negli-  advantage." 

gence  in  using  a  wooden  crane  and  chain  A   complaint   alleging   that   plaintiiT, 

furnished  him  for  holding  up  heavy  mat-  while  engaged  in  unloading  boxes  from 

ter  while   working   thereon,   instead   of  a  dump  car,  was  injured  by  their  hav- 

using    trusses,    while    working    upon    a  ing    been     carelessly     and     negligently 

shaft  much   heavier  than  usual,   or   in  placed    on    the    car,    sufficiently    states 

standing  close   to  it   while   supervising  a  cause  of  action,  since  the  servant  is 

the   work.      Nicholds   v.    Crystal    Plate  not  bound  to  allege  his  ignorance  of  tlie 

Glass  Go.   (1894)   126  Mo.  55,  27  S.  W.  defect  in  the  machinery,  but  merely  his 

516,  28  S.  W.  991.  ignorance  of  the  risk  of  using  it.     De- 

The    question   of    contributory   negli-  vore  v.  St.  Louis  &  S.  F.  R.  Go.  (1900) 

gence    is    for    the    jury    in    an    action  86  Mo.  App.  429. 

against  an  elevator  proprietor  to  recov-  A  general  allegation  that  the  plaintiff 
er  damages  for  personal  injuries  sus-  was  free  from  contributory  negligence  is 
tained  by  a  machinist  who  was  engaged  not  overthrown  by  a  specific  averment  of 
to  repair  a  broken  freight  elevator  car-  facts,  unless  they  show  that  he  knew, 
riage,  where  at  the  time  of  the  accident  or  had  opportunity  to  know,  of  the  dan- 
he  was  at  work  on  machinery,  facing  ger.  Salem  Stone  &  Lime  Go.  v.  Griijin 
another  workman,  with  his  back  to  a  (1894)  139  Ind.  141,  38  N.  E.  411. 
passenger  elevator,  and  was  caught  and  A  finding  that  the  plaintiff  ought  to 
pressed  against  the  crossbar  of  the  have  known  of  the  existence  of  a  defect 
freight  elevator  by  the  elongation  of  is  not  inconsistent  with  the  absence  of 
the  piston  rod  of  the  other  elevator,  contributory  negligence.  Le  May  v.  Ca- 
which  he  testified  he  did  not  know  was  nadian  P.  R.  Co.  (1890)  17  Ont.  App. 
dangerous,  or  he  would  not  have  worked  Rep.  293,  affirming  (1889)  18  Ont.  Rep. 
there.  Kann  v.  Meyer  (1898)  88  Md.  314. 
541,  41  Atl.  1065.  2  A  requested  instruction  that  an  em- 

The  rule  that  a  man  who  voluntarily,  ployee  who  voluntarily  puts  himself  in 

i.  e.,   unnecessarily,   encounters   a  seen  a  place   of   danger,   and   is   injured   in 

danger,  which  by  ordinary  care  and  at-  consequence  thereof,  cannot  recover  dam- 
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In  determining  whether  the  danger  was  comprehended,  it  is,  of 
course,  material  to  consider  the  extent  of  the  servant's  experience. 
See  chapter  liv.,  "post.  And  compare  §§  1313-1316,  post.  Ordina- 
rily, a  servant  who  possesses  special  skill  and  experience  will  be  un- 
able to  recover  damages  for  an  injury  caused  by  his  improper  hand- 
ling of  an  appliance  with  the  properties  of  which  he  may  be  presumed 
to  be  perfectly  well  acquainted.'  On  the  other  hand  a  dangerous 
mode  of  dealing  with  an  appliance  does  not  necessarily  betoken  negli- 
gence, where  the  servant  was  unfamiliar  with  the  instrumentality 
which  he  was  required  to  use.* 

Another  element  for  cojisideration  in  this  connection  is  the  oppor- 


ages,  is  properly  modified  by  adding  the 
conditional  clause,  "if  he  appreciated 
the  danger,  or  in  the  exercise  of  rea- 
sonable diligence  ought  to  have  been 
aware  of  it."  Murphy  v.  Ciiy  Goal  Go. 
(1899)   172  Mass.  324,  52  N.  E.  503. 

Instructions  which  predicate  the  in- 
testate's contributory  negligence  on  his 
doing  certain  acts,  with  which  he  was 
charged  in  a  particular  way,  and  preter- 
mitting all  inquiry  as  to  the  fact  of 
whether  or  not  he  had  knowledge  that 
such  acts  were  negligent,  are  erroneous. 
Louisville  &  N.  R.  Co.  v.  Jones  (1901) 
130  Ala.  456,  30  So.  586. 

It  is  not  error  to  charge  that  though 
the  appliance  was  defective,  and  plain- 
tiif  knew,  or  by  the  use  of  ordinary  care 
could  have  known,  of  the  defect,  yet,  if 
the  danger  was  not  apparent,  and  would 
not  have  been  apparent  to  him  by  the 
use  of  ordinary  care,  then  he  would  not 
be  guilty  of  negligence  in  trying  to  use 
it,  if  he  otherwise  used  reasonable  care. 
International  &  O.  N.  B.  Co.  v.  Oourley 
(1899)  21  Tex.  Civ.  App.  579,  54  S.  W. 
307. 

In  an  action  for  injuries  caused  by  a 
defective  machine,  it  was  held  to  be 
improper  to  instruct  a  jury  that,  if  they 
iound  that  the  servant  was  negligent 
and  that  his  negligence  was  the  direct 
■cause  of  his  injury,  then,  even  though 
this  machinery  was  defective,  the  serv- 
ant was  not  entitled  to  recover  if  he 
"knew  of  the  defects.  The  position  of  the 
court  was  that,  under  such  an  instruc- 
tion, the  servant's  negligence  would 
only  defeat  recovery  in  case  he  knew  of 
the  defects,  which  is  not  the  law.  Chris- 
tianson  v.  Pioneer  Furniture  Co.  (1896) 
92  Wis.  649,  66  N.  W.  699.  It  would 
seem,  however,  that  such  an  instruction 


might  have  been  more  properly  pro- 
nounced objectionable  on  the  ground 
that  it  did  not  direct  the  attention  of 
the  jury  to  the  necessity  of  proving  that 
the  servant  was  chargeable  with  a  com- 
prehension of  the  dangers  created  by  the 
dfif 6cts 

^Ray  V.  Jeffries  (1887)  86  Ky.  367, 
5  S.  W.  867.  See  also  §  1034,  note  1, 
ante. 

*  James  B.  Clow  &  Sons  v.  Boltz 
(1899)  34  C.  C.  A.  550,  9  Fed.  572;  The 
Lizzie  Frank  (1887)  31  Fed.  477;  Hill 
V.  Southern  P.  Go.  { 1901 )  23  Utah,  94, 
63  Pac.  814. 

An  employee  is  not,  as  matter  of  law, 
guilty  of  contributory  negligence  in 
working  next  a  pile  of  lumber  piled 
without  cross  pieces,  by  the  falling  of 
which  he  is  injured,  unless  he  is  suffi- 
ciently acquainted  with  the  piling  of 
lumber  to  know  that  lumber  piled  in 
that  way  is  liable  to  fall.  Pilling  v. 
Narragansett  Mach.  Co.  (1896)  19  R.  I. 
666,  36  Atl.  130. 

Whether  an  inexperienced  person  set 
to  work  at  a  planer,  and  injured  while 
attempting  to  remove  shavings  when 
the  machine  was  in  operation,  was  guil- 
ty of  contributory  negligence,  is  a  ques- 
tion for  the  jury.  Bennett  v.  Warren 
(1901)   70  N.  H.  564,  49  Atl.  105. 

It  is  proper  to  instruct  that  in  de- 
termining whether  an  employee  injured 
by  putting  his  hand  in  a  linter  to  re- 
move motes,  as  he  had  seen  others  do, 
was  negligent,  the  breast  board  of  the 
linter  having  been  caused  to  jump  by 
an  accumulation  of  motes,  of  which  he 
was  unaware,  his  inexperience  may  be 
considered.  Hillshoro  Oil  Co.  v.  White 
(1899)  —  Tex.  Civ.  App.  — ,  54  S.  W. 
432. 
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tunity  which  the  servant  may  have  had  for  acquainting  himself  with 
the  peril  incident  to  the  situation  which  led  to  his  being  injured.  See 
■chapter  liv.,  post,  and  compare  §§  1320-1325,  post. 

1235.  [321]  Unexpected  situations;  negligence  not  predicable  in  re- 
gard to. — Where  the  injury  resulted  solely  from  abnormally  danger- 
ous conditions  of  an  essentially  temporary  and  sporadic  character,  or 
from  such  conditions  operating  in  combination  with  permanent  de- 
fects in  the  plant,  the  absence  of  contributory  negligence  may  often 
be  referred  to  the  conception  that  the  situation  which  thus  supervened 
was  not  one  which  the  servant  was  required  to  anticipate.^ 


1  "A  person  is  not  culpable  and  an- 
swerable at  law  for  failure  to  avert  or 
avoid  peril  that  could  not  have  been 
foreseen  by  one  in  like  circumstances, 
and  in  the  exercise  of  such  care,  as 
would  be  characteristic  of  a  prudent 
person  so  situated."  Turner  v.  Golds- 
iboro  Lumher  Co.  (1896)  119  N.  C.  387, 
26  S.  E.  23. 

A  car  repairer  is  not,  as  matter  of 
law,  guilty  of  contributory  negligence 
in  placing  a  plank  a  foot  wide  edgewise 
on  his  shoulder  next  to  cars  on  a  aide 
track  crossed  by  him,  so  as  to  cut  off 
his  vision  and  deaden  his  sense  of  hear- 
ing, where  he  had  good  reason  to  be- 
lieve that  such  cars  would  not  be  moved 
because  of  the  presence  of  a  flag  show- 
ing that  they  were  being  repaired. 
Southern  P.  Co.  v.  Wellington  (1896) 
—  Tex.  Civ.  App.  — ,  36  S.  W.  1114. 

In  a  case  where  a  servant  was  thrown 
■off  a  car  in  a  work  train  by  a  sudden 
■jerk  resulting  from  the  fact  that  a  car 
was  cut  off  behind  and  more  steam  put 
on,  it  is  not  error  to  allow  him  to 
show  that  the  occurrences  which  thus 
•caused  the  injury  were  unusual.  Jeff- 
rey V.  Keokuk  &  D.  M.  R.  Co.  (1881) 
56  Iowa,  546,  9  N.  W.  884. 

In  a  case  where  defendant's  tracks 
at  a  certain  point  in  a  yard  were  fre- 
quently covered  with  smoke,  and  plain- 
tiff's decedent  was  on  a  hand  car  which 
proceeded  along  the  main  track  through 
the  smoke,  behind  an  incoming  train, 
and  collided  with  a  switch  engine  which 
came  on  to  the  same  track  from  the  op- 
posite direction,  immediately  after  the 
incoming  train  had  passed,  it  was  held 
that  a  charge  which  purported  to  show 
all  the  circumstances  which,  if  proved, 
would  prevent  recovery,  was  properly 
refused,  for  the  reason  that  it  made  no 
reference  to  the  unusual   speed  of  the 


switch  engine  in  coming  out  on  to  the 
main  track.  Woodward  Iron  Co.  v. 
Eerndon  (1901)  130  Ala.  364,  30  So. 
370. 

An  employee  is  not  guilty  of  contrib- 
utory negligence,  as  matter  of  law,  in 
attempting  to  pass  between  a  bunting 
post  and  a  standing  car  about  3  feet 
distant,  upon  which  the  brakes  were 
set,  in  the  performance  of  his  duty,  pre- 
cluding recovery  for  his  death  from  be- 
ing crushed  between  such  post  and  car, 
owing  to  the  sudden  and  violent  strik- 
ing of  other  cars  against  the  standing 
car.  Murray  v.  Fitchburg  R.  Co.  (1896) 
165  Mass.  448,  43  N.  E.  190.  The  con- 
siderations emphasized  were  that  the 
employee  had  no  reason  to  anticipate 
such  an  accident,  that  the  route  taken 
was  apparently  a  safe  one,  and  that 
cars  approaching  the  stationary  ones 
could  not  be  seen  on  account  of  a  curve. 

One  working  in  a  shallow  trench  un- 
der the  tracks  of  a  cable-car  line  in 
reliance  upon  the  assurance  of  his  su- 
perior that  no  car  will  pass  over  the 
place  where  he  is  working  is  not,  as 
matter  of  law,  guilty  of  contributory 
negligence  in  instinctively  placing  his 
hand  on  the  track  under  a  car  in  conse- 
quence of  the  vibration  of  the  cable 
near  his  head,  in  the  absence  of  timely 
notice  to  him  of  the  approach  of  the 
car,  or  knowledge  on  his  part  that  the 
car,  having  stopped,  would  proceed  in 
its  transit  before  he  could  relax  his 
grasp  and  change  his  position.  Ploettl 
v.  Third  Ave.  R.  Co.  (1896)  10  App. 
Div.  308,  41  N.  Y.  Supp.  792.  The  de- 
cision on  the  second  appeal  (1897)  19 
App.  Div.  136,  45  N.  Y.  Supp.  980,  was 
put  upon  a  different  ground.  See  § 
1276,  post. 

A  female  servant  who  puts  her  arm 
inside    a   machine   for    the   purpose    of 
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cleaning  it  is  not,  as  matter  of  law, 
guilty  of  negligence,  so  as  to  be  unable 
to  recover  for  injuries  caused  by  tlie 
machine  starting  of  itself,  when  she 
had  never  known  it  so  to  start,  although 
she  did  know  that  other  machines 
equipped  with  other  pulleys  and  belts 
had  started  in  this  manner.  Donahue 
V.  Droion  (1891)  154  Mass.  21,  27  N.  E. 
675. 

An  employee  is  not,  as  matter  of  law, 
guilty  of  negligence  in  proceeding  to 
oil  a  machine,  in  accordance  with  orders 
and  in  the  usual  manner,  while  the  belt 
is  off  from  the  machine  for  repairs, 
which  will  prevent  his  recovery  for  in- 
juries from  the  sudden  starting  of  the 
machine  by  the  putting  on  of  the  belt 
by  the  superintendent  of  the  factory, 
where  he  is  not  aware  that  such  super- 
intendent has  come  with  another  belt 
and  has  no  intimation  that  he  is  about 
to  put  the  machine  in  motion,  and,  be- 
cause of  his  stooping  position  and  the 
attention  required  by  his  work,  he  does 
not  see  the  superintendent  come  into 
the  room,  or  the  belt  put  on.  Bughlett 
V.  OzarJc  Lumler  Go.  (1893)  53  Mo. 
App.  87. 

That  a  machine  which  an  employee 
is  repairing  is  set  in  motion  by  power 
communicated  by  him  to  any  part  there- 
of does  not  prevent  a  recovery  for  an 
injury  which  would  not  have  happened 
but  for  the  fact  that  the  power  was  on 
without  his  knowledge,  and  contrary  to 
his  reasonable  expectation.  Martineau 
v.  National  Blank  Book  Co.  (1896)  166 
Mass.  4,  43  N.  E.  513. 

An  employee  engaged  in  drivinEt  piles 
is  not,  as  a  matter  of  law,  guilty  of 
negligence  in  placing  his  hand  on  the 
top  of  a  pile,  directly  in  the  line  of 
descent  of  the  driving  hammer  5  feet 
above  his  hand,  while  he  is  swinging 
the  pile  into  position,  as  the  fall  of  the 
hammer  at  such  time  is  not  to  be  ex- 
pected. McPhee  v.  Scully  (1895)  163 
Mass.  216,  39  N.  E.  1007. 

One  who,  as  was  customary,  inclined 
his  head  within  an  elevator  shaft  to 
hear  orders  given  from  another  floor, 
and  was  injured  by  the  fall  of  an  un- 
loaded dumb-waiter,  is  not  guilty  of 
contributory  negligence  because  he  did 
not  look  for  danger  where  there  was  no 
reason  to  suspect  it.  Winkelmann  &  B. 
Drug  Co.  v.  Colladay  (1898)  88  Md. 
78,  40  Atl.   1078. 

An  experienced  machinist  did  not,  as 
matter  of  law,  voluntarily  assume  the 


danger  from  flying  chips  of  steel  from, 
his  machine  by  leaving  the  head  of  the 
machine  and  going  to  a  lunch  box  some 
8  to  10  feet  distant,  and  then  turning 
round  and  facing  the  machine,  which 
was  working  regularly,  where  this  ma- 
chine only  threw  chips  occasionally,  and 
gave  notice  by  its  irregular  action  when 
it  was  about  to  do  so.  Denning  v.  Mid- 
vale  Steel  Co.  (1899)  192  Pa.  182,  43. 
Atl.  965. 

Whether  an  employee  was  guilty  of 
contributory  negligence  in  not  antici- 
pating and  avoiding  injury  is  a  question 
of  fact  for  the  jury  to  determine,  where 
he  was  injured  by  a  sliver  of  steel  pro- 
jected from  the  worn  edges  of  a  claw- 
bar  used  in  his  employment,  when  it 
was  struck  a  blow  with  a  hammer. 
Booth  V.  Kansas  City  d  I.  Air  Line- 
(1898)   76  Mo.  App.  516. 

The  foreman  in  a  dimly  lighted  kiln 
room,  whose  duty  requires  him  to  keep 
the  shafting  clean  and  oiled,  is  not,  as- 
matter  of  law,  guilty  of  contributory 
negligence  in  getting  so  close  to  an  un- 
guarded shafting  that  his  clothing  Is- 
blown  into  it  by  a  draft  of  wind,  while- 
he  is  attempting  to  discover  by  means 
of  his  hearing  the  exact  location  of  a 
squeaking  noise  in  the  shafting.  Knuth 
V.  Geo.  A.  Weiss  Malting  £  Elevator  Co. 
(1897)  72  111.  App.  389. 

Where  a  carpenter  in  leaving  the 
building  where  he  is  working,  by  a  dark 
passageway,  becomes  confused  as  to  his 
whereabouts  and  falls  through  an  open- 
ing in  the  floor,  testimony  going  to 
prove  that  it  is  not  the  custom  of  build- 
ers to  light  up  such  openings  in  a  build- 
ing which  is  under  construction  is  com- 
petent, in  connection  with  testimony  as 
to  the  carpenter's  experience  in  such 
work,  since  it  tends  to  show  what  he 
had  reason  to  expect,  and  therefore 
whether  he  was  in  the  exercise  of  due 
care.  Murphy  v.  Greeley  (1888)  146 
Mass.  196,  15  N.  E.  654. 

A  plea  is  sufficient  as  an  allegation 
of  contributory  negligence,  where  .it 
states  that  the  plaintiff  went  under  a 
car  at  nighttime  to  repair  it,  without 
putting  out  a  signal  flag  or  notifying 
anyone,  when  he  knew,  or  ought  to  have 
known,  that  cars  would  "protaily"  be 
switched  at  any  moment  on  to  the  side 
track  where  the  car  was  standing.  Ala- 
bama G.  S.  R.  Co.  V.  Roach  (1895)  IKV 
Ala.  266,  20  So.  132.  See  also  §  1271, 
post. 
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1236.  [322]  Incnrring  of  known  danger;  negligence  not  necessarily 
predioable  with  regard  to.— (Compare  §  125T,  note  1,  post.) — The 
cases  to  which  the  principle  discussed  in  the  last  three  sections  is  ex- 
clusively applicable  are  those  in  which  it  is  assumed  not  only  that  the 
dangers  in  question  were  avoidable  if  the  servant  had  acted  prudently 
after  he  had  become  aware  of  them,  but  also  they  were  such  as 
no  prudent  man  would  have  encountered.  It  cannot  be  laid  down  as 
a  universal  rule  that  knowledge  of  a  danger  is  conclusive  evidence  of 
negligence  in  failing  to  avoid  it/  or  that  the  fact  that  the  servant 
voluntarily  took  some  risk  is  conclusive  evidence,  under  all  circum- 
stances, that  he  was  not  using  due  care.^ 


1  Coombs  V.  ff etc  Bedford  Cordage  Co. 
(1869)   102  Mass.  572,  3  Am.  Kep.  506. 

A  special  finding  to  the  effect  that  the 
plaintiff,  by  the  exercise  of  ordinary 
prudence,  could  have  known  that  it  was 
dangerous  to  do  work  in  a  certain  way 
is  not  necessarily  inconsistent  with  a 
general  verdict  against  the  defendant. 
Barnes  v.  Remiarz  (1894)  150  111.  192, 
37  N.  E.  239. 

2  In  Lawless  v.  Connecticut  River  R. 
Co.  (1883)  136  Mass.  1,  a  case  in  which 
a  brakeman  was  injured  by  the  over- 
lapping of  drawheads,  it  was  held  that 
the  following  instruction  was  properly 
modified  by  the  insertion  of  the  clause 
in  brackets :  "If  the  plaintiflT  knew  that 
the  drawbars  were  of  unequal  height, 
and  that  there  was  danger  of  their  pass- 
ing each  other  [and  knew  the  protahil- 
ity  and  extent  of  the  danger  there'by'\, 
and  rode  upon  the  platform  of  the  en- 
gine when  about  to  make  the  coupling, 
then  he  was  not  in  the  exercise  of  due 
care.  The  court  said:  "The  plaintiff 
was  engaged  in  performing  the  duty  re- 
quired of  him,  and  it  was  necessary  that 
the  cars  should  be  moved  quickly  to 
make  way  for  an  expected  train.  If  the 
plaintiff  had  the  knowledge  supposed  in 
the  requests  for  instructions,  the  ques- 
tion of  his  due  care  depended  to  some 
extent  upon  the  view  the  jury  might 
take  of  his  necessity  for  immediate  ac- 
tion, the  distance  the  hunters  would 
have  to  pass  each  other  before  the  car 
and  engine  would  come  so  near  together 
as  to  injure  him,  the  speed  at  which  the 
engine  was  moving,  the  knowledge  he 
had  that  the  engineer  knew  the  danger, 
the  confidence  he  was  entitled  to  have 
that  the  engineer  would  so  manage  the 
engine  as  not  to  injure  him,  the  reliance 


he  was  reasonably  entitled  to  place  upon 
his  ability  to  make  the  connection  so  as^ 
to  prevent  the  hunters  passing,  and 
probably  other  circumstances." 

It  is  not  necessarily  negligence  on  the- 
part  of  a  servant  to  attempt,  in  compli- 
ance with  a  request,  to  repair  a  machine 
which  is  out  of  order.  Martineau  v. 
National  Blank  Book  Co.  (1896)  166 
Mass.  4,  43  N.  E.  513. 

An  employee  is  not  chargeable  with 
negligence  in  respect  to  working  in  a. 
dangerous  place,  merely  because  he 
works  under  a  running  belt,  if  there  is 
nothing  more  to  indicate  that  it  is  not 
a  proper  place.  Kaiser  v.  Flaccus- 
(1890)  138  Pa.  332,  22  Atl.  88. 

The  fact  that  a  servant  knows  there 
is  some  danger  in  passing  over  stairs^ 
slipppery  with  ice  does  not,  as  a  matter 
of  law,  show  that  he  is  negligent  in  at- 
tempting to  make  the  passage.  To  war- 
rant the  court  in  pronouncing  him  to  he 
negligent,  it  must  appear  that  he  knew 
that  the  stairs  were  so  slippery  that  it 
would  be  careless  to  try  to  use  them. 
Mahoney  v.  Dare  (1892)  155  Mass.  513, 
30  N.  E.  366. 

A  fireman  is  not  chargeable  with 
knowledge  of  the  exact  location  of  a 
derailing  appliance  where  he  has  been 
over  the  line  but  three  times.  SchtUk 
V.  Joliet  d  8.  Traction  Co.  (1910)  154 
111.   App.   108. 

A  servant  is  not  necessarily,  as  a 
matter  of  law,  guilty  of  contributory 
negligence  precluding  recovery  in  stand- 
ing for  a  moment,  while  in  the  pursuit 
of  his  duties  in  a  particular  place,  on 
the  floor  of  a  derrick  boring  for  oil, 
although  it  might  have  been  so  danger- 
ous that  no  employee  would  be  justified 
in  taking  such  a  position  for  any  length 
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His  knowledge  of  the  abnormal  conditions  is  only  one  of  the  pro- 
bative facts  from  which  the  ultimate  fact  of  negligence  must  be  de- 
termined.' That  he  exposed  himself  to  dangers  which  he  could  have 
avoided  imports  negligence  only  where  they  were  so  great  or  so  im- 
minent that  a  man  of  ordinary  prudence  would  have  refused  to  en- 
counter them  in  the  performance  of  his  duty.*  But  if  a  serv- 
ant is  advised  of  a  particular  danger,  and  of  the  proper  precautions 
to  avoid  it,  it  is  no  excuse  for  a  negligent  exposure  of  himself  to  this 
•danger,  or  for  a  negligent  omission  of  such  precautions,  that  he  did 
not  realize  the  full  magnitude  of  the  injury  which  would  result  there- 
from.* 

1237.  [323]  Servant's  negligence  not  a  bar  to  his  action  unless  it 
-was  an  efficient  cause  of  his  injury.—  (See  also  chapter  lxvii.,  post.) 
— In  one  case  it  was  said  that  a  "servant  takes  the  chances  of  his 
own  negligence."  ^  In  another  it  was  laid  down  that  a  servant  as- 
sumes the  risk  of  his  own  negligence.*  In  others  the  availability  of 
the  defense  of  contributory  negligence  has  been  referred  to  the  theory 
of  an  implied  undertaking  on  the  servant's  part  to  exercise  reason- 
able care  to  avoid  injury.*  But  it  seems  to  be  unnecessary,  if  not 
logically  erroneous,  to  introduce  in  this  connection,  the  notion  of  a 
duty  resting  upon  a  contract.*    It  is  submitted  that  there  is  no  ade- 

of  time.     Underwood  v.  Gulf  Ref.   Co.  formance  of  a  dangerous  work  unless  he 

(]911)  128  La.  968,  55  So.  641.  performs  it  in  a  negligent  manner,  or 

3  Saiiborn  v.  Madera  Flume  d  Trading  unless  the  act  itself  is  so  obviously  dan- 

Co.    (1886)    70  Cal.  261,  11  Pac.  710.  gerous  that  in  its  careful  performance 

"Knowledge  of  a  danger  possessed  by  the  inherent  probabilities  of  injury  are 

a    given    person    whose    conduct    comes  greater  than  those   of  safety.     Cogdell 

into  question   forms   a  very   important  v.   Southern  B.   Co.    (1901)    129   N.   C. 

■element    to     consider     in     ascertaining  398,  40  S.  E.  202. 

whether  his  action  in  its  presence  was  6  Truntle  v.  North  Star  Woolen-Mill 

careful,   or   the   reverse,   but   it   is   not  Co.   (1894)   67  Minn.  52,  58  N.  W.  832. 

a,lways   conclusive   of   that   issue.     The  l  Stringham  v.  Hilton  ( 1888 )    ( String- 

complete    facts    of    each   case   must   be  ham  v.  Stewart)  111  N.  Y.  188,  1  L.R.A. 

noted   to    determine    what   weight   and  483,  18  N.  E.  870. 

significance     such     knowledge      should  ^  Malcolm  v.  Fuller  (1890)  152  Mass. 

have."     Alcorn  v.  Chicago  &  A.  R.  Co.  160,  25  N.  E.  83. 

(1891)   108  Mo.  81,  18  S.  W.  188.  ^  LaJce  Shore  &  M.  8.  R.  Co.  v.  Mc- 

i  Louisville,    N.    A.    &    G.    R.    Go.    v.  Cormick    (1881)     74    Ind.    440;   Pitts- 

Sobis    (1891)    3  Ind.  App.  445,  29  N.  burgh,    G.   &   St.   L.   R.    Go.   v.   Adams 

E.  934;  Gibson  v.  Canadian  P.  Nav.  Co.  (1886)   105  Ind.  152,  5  N.  E.  187. 

(1902)    1    Alaska,    407;    Helena  Hard-  *  The     doctrine     propounded    in     the 

riood   Lumber  Go.   v.   Maynard    (1911)  cases    just    cited    may   possibly   be    re- 

S9    Ark.    377,    138    S.    W.   469;    Brink-  garded   as   an   outcome   of   the   curious 

meier  v.  Missouri  P.  R.  Go.    (1904)    69  laxity  with  which  the  defenses  of   as- 

Kan.  738,  77  Pac.  586;   Yiohl  v.  'North  sumption  of  risks  and  contributory  neg- 

Pacific  Lumber  Go.    (1905)   46  Or.  297,  ligence  have  sometimes  been  treated  by 

80  Pac.  112.  the  courts.     See  chapter  u.,  subtitle,  iJ. 

A   servant   is   not  guilty   of   contrib-  ante. 
utory  negligence  in  undertaking  the  per- 
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quate  reason  for  taking  the  position  that  the  defense  of  contributory 
negligence,  when  viewed  as  a  bar  to  an  action  by  a  servant  against 
his  employer,  is  based  upon  a  conception  different  from  that  to  which 
it  is  always  referred  when  the  action  is  brought  by  or  on  behalf  of  a 
party  between  whom  and  the  defendant  there  were  no  contractual 
relations  at  the  time  the  accident  occurred, — the  conception,  namely, 
that  no  one  is  entitled  to  recover  an  indemnity  for  an  injury  of  which 
his  own  want  of  care  was,  either  wholly  or  partially,  the  eiScient 
•cause.*  This  incapacity  may  be  treated  as  being  deducible  from  one 
•or  other  of  two  possible  theories  of  the  juristic  situation. 

On  the  one  hand  the  servant's  negligence  may  be  regarded  as  an 
efficient  cause,  in  such  a  selise  that  the  injury  would  have  been  avoid- 
•ed  if  he  had  not  been  negligent.  This  point  of  view  is  apparent  in 
those  numerous  cases  in  which  the  servant  has  been  declared  or  de- 
nied to  have  been  guilty  of  contributory  negligence,  according  as  he 
■could  or  could  not  have  prevented  the  accident  by  the  exercise  of 
proper  care.* 

On  the  other  hand  the  inability  of  a  servant  to  recover  for  an  in- 

B  See  1  Seven,  Neg.  pp.  168  et  seq.;  6  See,  for  example,  Washington  &  (?. 
Shearm.  &  Redf.  Neg.  §  63.  R.  Go.  v.  McDade  (1890)   135  U.  S.  554, 
"The  plaintiff  in  an  action  for  negli-  34  L.  ed.  235,  10  Sup,   Ct.  Eep.  1044; 
gence  cannot  succeed  if  it  is  found  by  Smith  v.  Irwin  (1889)   51  N.  J.  L.  507, 
ihe  jury  that  he  has  himself  been  guilty  14    Am.    St.    Rep.    699,    18    Atl     852; 
-of  any  negligence  or  want  of  ordinary  Michael  v.  Stanley   (1892)    75  Md.  404, 
care  vphich  contributed  to  cause  the  aoci-  23   Atl.    1094;    Louisville  &   N.   K.   Go. 
dent."     Radley  v.  London  &  N.  W.  R.  v.  Pox    (1897)    20  Ky.   L.  Eep.   81,   42 
Co.    (1876)   L.  R.  1  App.  Cas.  754,  per  S.   W.   922;    Miami    Goal   Go.   v.   Kane 
Xord  Penzance.  (1909)   45  Ind.  App.  391,  90  N.  E.  13; 
"Contributory  negligence  in  a  plain-  Gharping  v.   Toxaway   Mills    (1905)    70 
-tiff  only  means  that  he  himself  has  con-  S.  C.  470,  50  S.  E.  186;  St.  Louis  South- 
"tributed  to  the  accident  in  such  a  sense  ivestern  R.   Go.  v.  Rea    ( 1905 )    99  Tex. 
as  to  render  the  defendant's  breach  of  58,  87  S.  W.  324;  Galveston,  H.  &  S.  A. 
4uty   no   longer    its    proximate    cause."  R.  Go.  v.  Pendleton  (1902)   30  Tex.  Civ. 
Bowen,    L.   J.,    in    Thomas   v.    Quarter-  App.  431,  70  S.  W.  996. 
maine   (1887)   L.  R.  18  Q.  B.  Div.  685,  Contributory  negligence  on  the  part 
-694.  of  an  employee  injured  through  the  em- 
Contributory   negligence   is   a  matter  ployer's  negligence  is  the  -want  of  ordi- 
relating    solely    to     torts.      Brown    v.  nary  care  and  prudence,  -without  which 
Rome  Mach.  &  Foundry   Go.    (1908)    5  the    injury    would    not    have    occurred. 
•Ga  App.  142,  62  S.  E.  720.  Bomar   v,    Louisiana,    N.    d   S.    R.    Co. 
Contributory  negligence  rests   in   the  (1890)    42   La.   Ann.   983,    1206,   8    So. 
law   of   tort   as   applied   to   negligence;  478,    9    So.    244.      Under    the    English 
and   when   such    defense   is   established,  employers'    liability    act    of    1880,    and 
-the  plaintiff's  action  is  defeated,  not  be-  the     American     and     colonial     statutes 
cause   of   any   agreement,    expressed   or  modeled  upon  it,  in  which  a,  servant  is 
implied,  to  assume  the  risks  of  employ-  declared   to   be   entitled   to   recover   for 
ment,  but  because  his  own  misconduct  an  injury  "caused"  by  a  defective  con- 
•or  want  of  ordinary  care  was  a  proxi-  dition  of  the  plant  (see  chapter  LXXIV., 
mate    cause    of    the    injury.      James    v.  posi),  it  is  clear  that  the  situation  thus 
Fountain  Inn  Mfg.  Go.   (1908)   80  S.  C.  indicated  does  not  exist  where  the  im- 
^32,  61  S.  E.  391.  mediate  cause  of  the  accident  was  the 
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jury  to  which  his  own  negligence  contributed  may  be  put  upon  the 
ground  that,  under  such  circumstances,  the  injury  was  the  result  part- 
ly of  the  negligence  of  the  master  and  partly  of  the  negligence  of  the 
servant,  the  consequence  being  that,  as  they  have  each  been  in  fault, 
neither  is  entitled  to  recover  damages  from  the  other.' 

Evidence  as  to  the  servant's  negligence,  which  could  have  no  bear- 
ing on  the  case  if  the  injury  was  caused  as  alleged,  is  immaterial  on 
the  question  of  contributory  negligence.' 

The  question  whether  the  plaintiff's  negligence  was  an  efficient 
cause  of  his  injury  is  for  the  jury  when  the  facts  are  in  dispute,  or 
more  than  one  conclusion  may  reasonably  be  drawn  from  those  facts.* 


servant's  own  negligence.  See  Martin 
V.  Gonnah's  Quay  Alkali  Co.  (1885)  33 
Week.  Rep.  216,  where  this  specific 
ground  was  assigned  for  denying  re- 
covery in  a  case  where  the  plaintiiT 
signaled  for  the  starting  of  a  locomotive 
before  a  brake,  known  to  him  to  be  de- 
fective, had  been  prepared  for  use  by  a 
temporary  device. 

'J'  "In  an  action  for  injuries  arising 
from  negligence  it  always  was  a,  defense 
that  the  plaintiff  had  failed  to  show 
that,  as  between  him  and  the  defendant, 
the  injury  had  happened  solely  by  the 
defendant's  negligence.  If  the  plaintiff, 
by  some  negligence  on  his  part,  directly 
contributed  to  the  injury,  it  was  caused 
by  the  joint  negligence  of  both,  and  no 
longer  solely  by  the  negligence  of  the 
defendant."  Lord  Esher  in  Thomas  v. 
Quartermaine  (1887)  L.  R.  18  Q.  B. 
Div.  685,  688. 

"To  warrant  a  recovery,  it  must  ap- 
pear that  the  injury  was  caused  by  the 
want  of  ordinary  care  on  part  of  the 
employer;  and  the  injury  is  not  so 
caused  when  it  is  caused  by  the  want 
of  ordinary  care  on  part  of  the  em- 
ployer, combined  with  want  of  ordinary 
care  on  part  of  the  employee.  If  it  took 
the  want  of  ordinary  care  of  both  the 
employer  and  employee  to  produce  the 
injury,  both  are  at  fault,  and  there 
can  be  no  recovery  by  either.  Where 
both  parties  are  negligent,  and  the  in- 
jury is  caused  by  such  combined  negli- 
gence, there  can  be  no  recovery  by  either 
party."  Pittsburgh  &  W.  Coal  Co.  v. 
Estievenard  (1895)  53  Ohio  St.  43,  40 
N.  E.  725. 

"A  defense  of  contributory  negligence 
is  only  an  amplified  form  of  denial  that 
the  injury  was  caused  by  the  negligence 


of  the  defendant."  M'Evoy  v.  Water- 
ford  S.  8.  Co.  (1886)  Ir.  L.  R.  18  C.  L. 
159,  165. 

To  entitle  a  servant  to  recover,  he 
must  show  that  the  master  was  wholly 
in  fault.  Sunney  v.  Holt  (1883)  15 
Fed.  880   (charge  to  jury). 

If  the  order  of  causation  between  the 
injury  and  the  defective  valve  on  an 
engine  was  so  connected  as  that  the  de- 
fective valve  may  be  denominated  the 
proximate  cause  of  the  injury,  then 
necessarily  the  nonobservance  of  the 
duty  to  forestall  by  prudent  and  pres- 
ently afforded  means  the  movement  of 
the  engine  because  of  the  defective  valve 
at  least  concurred  with  the  negligence  of 
the  defendant  in  that  respect,  and  con- 
tributed to  the  injury.  Atlanta  &  B. 
Air  Line  R.  Co.  v.  Alexander  (1909) 
161  Ala.  382,  49  So.  792. 

8  Consolidated  Coal  Co.  v.  Bokamp 
(1898)  181  111.  9,  54  N.  E.  567,  affirm- 
ing (1897)  75  111.  App.  605. 

9  Lake  Shore  &  M.  8.  R.  Co.  v.  Parker 
(1890)   131  HI.  557,  23  N.  E.  237. 

It  is  for  the  jury  to  say  whether  there 
is  a  causal  connection  between  the 
breach  of  a  rule  which  required  that  em- 
ployees who  entered  the  blow-pit  of  a 
pulpmill  for  the  purpose  of  washing  the 
pulp  should  shovel  the  pulp  off  the 
plank  walk  on  which  they  stood  while 
doing  the  washing,  and  an  injury  which 
one  of  such  employees  received  through 
being  forced  off  the  walk  into  the  pulp 
by  a  jet  of  steam  from  the  blow  pipe, 
which  would  have  been  cut  off  by  the 
time  he  came  opposite  the  pipe  if  he  had 
proceeded  in  the  first  place  to  shovel 
■off  the  pulp.  Fickett  v.  Lishon  Falls 
Fihre  Co.  (1898)  91  Me.  268,  39  Atl. 
996. 
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Otherwise,  this  question  is  for  the  court.  See  cases  cited  under 
next  section. 

The  instructions  in  any  case  in  which  the  defense  of  contributory 
negligence  is  relied  upon  should  be  couched  in  phraseology  which  will 
make  it  clear  to  the  jury  that,  on  the  one  hand,  the  servant  cannot 
maintain  the  action  if  his  negligence  was  an  efficient  cause  of  his  in- 
jury, and  that,  on  the  other  hand,  his  negligence  will  not  debar  him 
from  recovery,  unless  it  was  an  efficient  cause  of  his  injury.^" 


In  Lake  Erie  &  W.  R.  Go.  v.  Craig 
(1896)  19  C.  G.  A.  631,  37  U.  S.  App. 
654,  73  Fed.  642,  where  a  brakeman  who 
had,  in  violation  of  a  rule,  attempted 
to  couple  cars  while  in  motion,  caught 
his  foot  in  an  unblocked  frog,  and  was 
run  over,  the  court  said  that  the  ques- 
tion presented  was  whether  the  inter- 
vention of  the  unblocked  frog  was,  as 
distinguished  from  the  original  negli- 
gence of  Craig  in  going  between  the 
moving  cars,  so  new  and  independent  a 
cause  of  the  injury  that  it  was  the  sole 
proximate  cause;  and  proceeded  thus: 
■"much  reliance  was  placed  by  the  de- 
fendant in  error  on  the  case  of  Smith- 
wick  V.  Hall  &  U.  Go.  (181)0)  59  Conn. 
261,  12  L.R.A.  279,  21  Am.  St.  Rep.  104, 
21  Atl.  924  (see  §  1238,  note  2,  post). 
In  that  case  a  workman  had  been  warned 
not  to  go  to  the  end  of  an  unfenced  plat- 
form, because  of  the  danger  of  slipping 
on  the  ice  which  was  there,  and  falling 
off  to  the  ground  below.  He  went  there, 
nevertheless,  and  while  there  the  wall  of 
an  adjacent  building  fell  on  him  and  he 
was  injured.  The  supreme  court  of  er- 
rors of  Connecticut  held  that  his  negli- 
gence in  not  heeding  the  warning  was 
not  contributory  to  the  injury  which 
happened  to  him.  The  case  is  easily 
distinguished  from  the  one  at  bar. 
There  the  injury  which  happened  pro- 
ceeded from  a  manifestly  different  cause 
from  that  which  the  plaintiff  had  been 
warned  against,  and  while  he  might 
have  assumed  the  risk  from  the  one,  he 
did  not  assume  the  risk  from  the  other. 
Here,  if  the  jury  were  to  find  that  the 
accident,  as  it  happened,  by  the  catch- 
ing of  the  foot  in  the  frog,  was  entirely 
different  in  its  character  from  that 
which  the  plaintiff  might  have  expected 
by  falling  over  any  obstruction,  or  by 
slipping,  they  would  be  at  liberty  to  do 
so,  and  to  find  that  his  negligence  in 
going  between  two  rapidly  moving  cars 
was  not  a  proximate  cause  of  the  ac- 


cident. All  that  we  hold  is  that  the 
jury  might  reasonably  have  found,  from 
the  evidence  in  this  case,  that  the  dan- 
ger from  the  frog  was  not  substantially 
different  from  the  dangers  which  he 
had  reason  to  anticipate,  and,  therefore, 
that  his  negligence  did  contribute  to  the 
accident,  as  a  proximate  cause.  Hence 
the  question  of  proximate  cause  should 
have  been  submitted  to  the  jury." 

10  It  is  proper  to  give  an  instruction 
to  the  effect  that  contributory  negli- 
gence by  an  employee  precludes  recovery 
for  personal  injury  resulting  in  part 
from  the  employer's  neglect  of  his  duty 
to  use  ordinary  care  to  provide  suitable 
and  safe  machinery.  Mulligan  v.  Mon- 
tana Union  B.  Go.  (1897)  19  Mon.  135, 
47  Pac.  795. 

A  charge  that,  if  the  plaintiff,  in  do- 
ing the  act  which  he  was  engaged  in 
when  the  accident  occurred,  was  negli- 
gent, and  if,  but  for  such  negligence,  he 
would  not  have  been  injured,  he  cannot 
recover, — is  not  objectionable  as  tend- 
ing to  confuse  or  mislead  the  jury. 
Texas  &  P.  R.  Go.  v.  McCoy  (1897)  17 
Tex.  Civ.  App.  494,  44  S.  W.  25. 

An  instruction  to  the  effect  that  if  a. 
railroad  employee  is  injured  solely  on 
account  of  negligence  in  disregarding 
the  rules  of  the  company,  he  cannot  re- 
cover, is  erroneous,  because  it  is  calcu- 
lated to  mislead  the  jury  into  the  error 
of  finding  in  his  favor  in  case  his  negli- 
gence only  contributed  to  the  injury. 
Deeds  v.  Chicago,  R.  I.  &  P.  R.  Go. 
(1886)   69  Iowa,  164,  28  N.  W.  488. 

It  is  error  to  give  a  charge  ignoring 
the  effects  of  the  plaintiff's  contributory 
negligence,  where  evidence  is  offered 
which  tends  to  sustain  the  defense. 
Meredith  v.  Cranberry  Coal  &  I.  Co. 
(1888)  99  N.  C.  576,  5  S.  E.  659; 
Louisville  d  N.  R.  Go.  v.  Robinson 
(1868)    4  Bush,  507. 

An  instruction  which  tells  the  jury 
without   qualification   that  the  servant 
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An  independent  act  of  negligence  on  the  servant's  part,  subsequent 
in  point  of  time  to  the  accident,  and  not  committed  in  the  discharge  of 


cannot  recover  if  he  failed  to  use  ordi- 
nary care  is  erroneous.  Tliey  should 
be  told  that  his  action  is  barred  only 
when  his  negligence  was  the  proximate 
cause  of  the  injury.  Savannah,  F.  & 
W.  R.  Co.  V.  Barber  (1883)  71  Ga.  644; 
King  v.  St.  Louis  &  S.  F.  R.  Co.  (1910) 
143  Mo.  App.  279,  127  S.  W.  400; 
Neel  V.  Ryus  (1910)  149  Mo.  App.  Ill, 
130  S.  W.  76;  Smith  v.  Irwin.  (18S9)  51 
N.  J.  L.  507,  14  Am.  St.  Rep.  699,  18 
Atl.  852;  Boney  v.  Atlantic  Coast  Line 
R.  Co.  (1911)  155  N.  C.  95,  71  S.  E. 
87;  Farley  v.  Charleston  Basket  &  Ve- 
neer Co.  (1897)  51  S.  C.  222,  28  S.  E. 
193,  rehearing  denied  in  (1897)  51  S. 
C.  244,  28  S.  E.  401;  Youngblood  v. 
South  Carolina  &  O.  R.  Co.  (1900)  60 
S.  C.  9,  85  Am.  St.  Rep.  824,  38  S.  E. 
232 ;  Lowrimore  v.  Palmer  Mfg.  Co. 
(1900)  60  S.  C.  153,  38  S.  E.  430;  Mis- 
souri, K.  &  T.  R.  Co.  \.  Purdy  (1905) 
98  Tex.  557,  86  S.  W.  321;  St.  Louis 
Southwestern  R.  Co.  v.  Rea  (1905)  99 
Tex.  58,  87  S.  W.  324;  Bonner  v.  Moore 
(1893)  3  Tex.  Civ.  App.  416,  22  S.  W. 
272;    Gulf,   C.  &  S.  F.  R.   Co.  v.  John 

(1895)  9  Tex.  Civ.  App.  342,  29  S.  W. 
558;  Houston  &  T.  C.  R.  Co.  v.  Kelley 

(1896)  13  Tex.  Civ.  App.  1,  34  S.  W. 
809,  rehearing  denied  in  (1896)  13  Tex. 
Civ.  App.  25,  46  S.  W.  863 ;  Bering  Mfg. 
Co.  V.  Femelat  (1904)  35  Tex.  Civ.  App. 
36,  79  S.  W.  869;  Consumers'  Cotton 
Oil  Co.  V.  Gentry  (1904)  35  Tex.  Civ. 
App.  445,  80  S.  W.  394. 

An  instruction  that  negligence  on  the 
part  of  an  employee  contributing  to  his 
death  will  not  prevent  a,  recovery 
against  the  employer  for  his  negligence, 
where  death  would  have  occurred  if 
there  had  been  no  negligence  on  the 
part  of  the  former,  is  correct.  Kuhn  v. 
Delaware,  L.  &  W.  R.  Co.  (1895)  92 
Hun,  74,  36  N.  Y.  Supp.  339. 

A  charge  given  that,  if  plaintiff's  con- 
duct was  the  "efficient  cause"  of  the  ac- 
cident, he  could  not  recover,  is  not  sub- 
stantially different  from  a  requested 
charge  that  he  could  not  recover,  if  it 
"contributed  directly  and  proximately" 
thereto.  Houston  &  T.  C.  R.  Co.  v.  Hig- 
gins  (1900)  22  Tex.  Civ.  App.  430,  55 
S.  W.  744. 

In  a  case  where  an  employee  in  a, 
mine  was  injured  through  the  collision 
of  some  cars  which  he  was  operating. 


with  some  rocks  which  had  fallen  from 
the  roof  of  a  tunnel,  and  the  only  negli- 
gence alleged  on  his  part  to  which  the 
instruction  could  'apply  was  that  he 
tried  to  operate  too  long  a  train  of  cars,, 
it  is  proper  to  refuse  to  charge  the  jury 
that,  if  they  believed  from  the  evidence 
that  plaintiff  did  any  careless  or  negli- 
gent act  which  materially  contributed  to 
his  injury,  he  cannot  recover.  Consoli- 
dated Coal  Go.  v.  Bolcamp  (1899)  181 
111.  9,  54  N.  E.  567,  affirming  (1897)  7S^ 
111.  App.  605. 

In  Texas  an  instruction  to  the  effect 
that,  if  the  plaintiff  was  running  his- 
engine  at  a  forbidden  rate  of  speed  when 
it  was  derailed  and  injured  him,  he  can- 
not recover,  has  been  declared  errone- 
ous both  on  the  ground  that  the  trial 
judge  cannot,  in  that  state,  declare  that 
any  act  or  omission  constitutes  negli- 
gence, and  on  the  ground  that  it  allows 
the  jury  to  find  for  the  plaintiff  irre- 
spective of  whether  the  excessive  speed 
was  the  cause  of  the  injury.  Gulf,  G. 
&  S.  F.  R.  Co.  V.  John  (1895)  9  Tex. 
Civ.  App.  342,  29  S.  W.  558. 

An  instruction  that  the  plaintiff's 
contributory  negligence  will  not  defeat 
a  recovery  unless  without  it  the  mas- 
ter's negligence  could  not  have  caused 
the  injury  is  not  erroneous.  Northern 
P.  R.  Co.  V.  Wendel  (1907)  84  C.  C.  A. 
232,  156  Fed.  336. 

An  instruction  as  to  the  negligence 
of  the  plaintiff  is  erroneous  unless  it  re- 
quires such  negligence  to  be  the  proxi- 
mate cause  of  the  injury  to  preclude  a 
recovery.  Stewart  v.  Pittsburg  &  M. 
Copper  Go.  (1910)  42  Mont.  200,  111 
Pac.  723. 

It  is  error  to  instruct  tne  jury  that 
to  find  for  the  defendant  they  must 
find  not  only  that  the  employee  was 
guilty  of  contributory  negligence,  but 
also  that  the  defendant  acted  in  a  rea- 
sonably safe  and  prudent  manner. 
Galveston,  H.  <f  S.  A.  R.  Co.  v.  Jenkins 
(1902)  29  Tex.  Civ.  App.  440,  69  S.  W. 
233. 

It  is  not  error  to  refuse  to  give  a, 
charge  upon  contributory  negligence 
where  there  is  no  evidence  raising  such 
an  issue.  Ft.  Worth  &  D.  C.  R.  Co.  v. 
Kelley  (1903)  33  Tex.  Civ.  App.  442, 
76  S.  W.  942. 
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his  duties,  is  not  regarded  as  a  circumstance  which  interrupts  the 
chain  of  causation  between  the  employer's  negligence  and  the  final 
results  of  that  negligence.''^ 

The  mere  fact  that,  if  the  servant  had  not  done  a  certain  act,  he- 
would  not  have  been  injured,  is,  of  course,  not  a  bar  to  his  mainte- 
nanc(i  of  an  action  if  that  act  was  not  a  culpable  one,  considering  the 
circumstances.*^ 

1238.  [324]  Illustrative  cases  turning  upon  proximity  of  cause. — 
Under  one  or  other  of  the  aspects  mentioned  in  the  last  section  the 
negligence  of  the  injured  servant  has  been  declared  or  denied  to  be 
a  bar  to  his  action,  on  the  explicit  ground  that  it  was  or  was  not  the 
proximate  cause  of  the  injury,  in  various  cases  presenting  circum- 
stances which  bring  them  under  one  or  other  of  the  categories  of  cul- 
pable conduct  enumerated  in  the  next  subtitle.  The  same  principle 
is,  of  course,  impliedly  recognized  in  all  the  other  decisions  cited  in 
this   chapter. 

In  a  portion  of  the  cases  the  servant's  negligence,  which  is  affirmed 
or  denied  to  have  been  the  efficient  cause,  consisted  merely  in  a  breach 
of  his  general  duty  to  conduct  himself  as  a  prudent  person  would 
have  done  under  the  circumstances.*     In  other  cases  the  servant  is 


11  The  fact  that  a  servant,  in  an  ac- 
tion against  the  master  for  personal  in- 
juries, disobeyed  the  instruction  of  his 
physician  in  taking  improper  exercise, 
thereby  contributing  to  his  diseased  con- 
dition, will  not  prevent  a  recovery  of 
damages  for  the  original  injury,  but  is 
merely  a  ground  for  reducing  the 
amount  of  damages.  Standard  Oil  Go. 
V.  Bowker  (1895)  141  Ind.  12,  40  N.  E. 
128. 

12  A  delay  of  a  brakeman,  to  put  on 
his  overcoat  and  gloves,— rendered  nec- 
essary by  the  weather, — after  being  or- 
dered to  the  top  of  the  cars  by  the  con- 
ductor, is  not  negligence  contributory  to 
injuries  received  while  climbing  a  ladder 
at  the  side  of  the  car,  from  a  rock 
projecting  too  near  the  track,  although 
by  instant  obedience  he  might  have 
reached  the  roof  before  the  car  passed 
the  obstruction.  Georgia  P.  li.  Co.  v. 
Davis  (1891)  92  Ala.  300,  25  Am.  St. 
Rep.  47,  9  So.  252. 

Where  the  injury  was  caused  by  the 
active  interference  of  the  foreman,  it 
is  no  defense  to  say  that  the  plaintiff 
would  not  have  been  hurt  if  he  had  been 
in  a  safer  place.    Browning  v.  Chicago, 


R.  I.  d  P.  R.  Co.  (1906)  118  Mo.  App. 
449,  94  S.  W.  315. 

1  (a)  Recovery  denied. — An  experi- 
enced section  hand  who,  knowing  the 
danger,  releases  his  hold  on  the  handle 
of  a  hand  car  upon  which  he  is  riding, 
which  he  knows  to  be  necessary  to  sup- 
port his  equilibrium,  and  steps  upon  the 
track  in  front  of  a  moving  car,  and 
there  stands  still  or  walks  toward  it, — - 
is  guilty  of  such  negligence  as  will  pre- 
clude his  recovery,  notwithstanding  neg- 
ligence on  the  part  of  the  railroad  com- 
pany in  supplying  defective  cars.  Chi' 
cago  &  N.  W.  R.  Co.  v.  Davis  (1892)  3 
C.  C.  A.  429,  10  U.  S.  App.  422,  53  Fed. 
61. 

A  brakeman  who  stands  with  his  left 
arm  against  a  stationary  car  waiting 
for  a  moving  car  to  come,  and  while  feel- 
ing for  the  coupling-pin  has  his  arm 
caught  between  the  deadwoods,  assumes 
the  risk,  and  cannot  recover  because  the 
track  was  not  ballasted,  although  this 
made  it  more  difBcult  to  reach  the  pin 
and  drawbar.  Mueller  v.  Lake  Shore  & 
M.  8.  R.  Co.  (1895)  105  Mich.  487,  63 
N.  W.  416. 

A  railroad  company  is  not  liable  for 
the    death    of    a   brakeman   because   of 


3376 


MASTER  AND  SERVANT. 


[chap.  lii. 


its  failure  to  provide  whipping  straps 
for  the  purpose  of  giving  warning  of 
the  approach  to  a  bridge,  where  there 
is  sufficient  room  for  a  man  standing 
«reot  at  the  center  of  the  ear  where  a 
brakeman's  duties  require  him  to  be, 
and  such  brakeman  was  familiar  with 
the  condition  of  the  bridge,  and  was 
killed  while  sitting  on  the  side  of  the 
car  with  his  feet  hanging  over  the  edge 
in  a  position  where  such  straps  would 
be  of  no  service.  Schlaff  v.  Louisville  d 
y.  R.  Co.  (1893)  100  Ala.  377,  14  So. 
105. 

A  railroad  employee  who,  while  oflf 
■duty,  goes  from  the  coach  to  the  engine, 
where  neither  necessity  nor  duty  calls 
him,  and,  in  negligently  attempting  to 
return  to  the  coach  while  the  train  is 
in  rapid  motion  on  a  sharp  curve,  falls 
between  the  engine  and  coach  and  is  in- 
jured, cannot  recover  against  the  com- 
pany, even  though  the  engineer  was  also 
negligent  or  although  the  fall  was 
eaused  by  a  defective  air  brake.  Mc- 
Daniel  v.  Highland  Ave.  &  Belt  R.  (Jo. 
(1889)  90  Ala.  64,  8  So.  41. 

A  miner  cannot  recover  for  a  personal 
injury  due  to  the  falling  of  a  portion 
of  the  roof  of  a  mine  where  he  was 
working,  when  the  proximate  cause  was 
his  omission  to  perform  his  duty,  after 
a  blast,  of  examining  the  roof  and  plac- 
ing necessary  props  to  support  it,  not- 
withstanding the  mining  boss  employed 
did  not  have  the  certificate  required  by 
the  Pennsylvania  mining  act  of  1885, 
and  a  stretcher  was  not  kept  at  the 
mine  as  required  by  the  act.  Christner 
V.  Gumherland  &  E.  L.  Goal  Go.  (1892) 
146  Pa.  67,  23  Atl.  221. 

Contributory  negligence  on  the  part 
•of  the  servant  is  a  bar  to  his  recovery 
for  injuries  which  would  not  have  been 
sustained  but  for  the  concurring  neg- 
ligence of  an  incompetent  fellow  serv- 
ant, with  which,  in  the  absence  of  such 
contributory  negligence,  the  master 
would  have  been  chargeable.  Graig  v. 
Chicago  &  A.  R.  Co.  (1893)  54  Mo.  App. 
523. 

Neglect  of  an  employee  engaged  in 
drilling  holes  for  blasting,  to  make  an 
examination  to  ascertain  whether  a 
blast  had  exploded  in  a  hole  which  he 
was  directed  to  clean  out,  is  the  proxi- 
mate cause  of  his  injury  by  the  explo- 
sion of  such  blast  while  he  is  holding 
the  drill  in  cleaning  the  hole,  which 
will  prevent  his  recovery,  although  the 
ioreman    directing   the   work   was   also 


negligent  in  making  examination.  Sex- 
ton v.  Turner  (1892)  89  Va.  341,  15  S. 
E.  862. 

A  master  is  not  liable  for  injuries  to 
an  employee  who,  while  negligently  at- 
tempting to  shift  a  belt  upon  a  running 
shaft  by  hand,  instead  of  using  the  belt 
shifter,  was  caused  by  the  motion  of 
the  belt  to  step  upon  the  outer  edge 
of  a  platform  which  tipped  under  his 
weight  and  precipitated  him  to  the  floor 
below,  although  the  master  was  re- 
sponsible for  the  condition  of  the  plat- 
form. Fleming  v.  Buswell  (1899)  39 
App.  Div.  196,  57  N.  Y.  Supp.  230. 

A  servant  who,  after  being  warned 
against  doing  so,  handles  a  telegraph 
wire  negligently  left  hanging  down  over 
an  electric  light  wire,  cannot  recover. 
Henning  v.  Western  U.  Teleg.  Co. 
(1890)  41  Fed.  864. 

An  employer  is  not  liable  to  an  em- 
ployee who  has  been  engaged  for  eight 
or  nine  weeks  in  pushing  a  coal  car  into 
an  elevator  car  which  is  not  provided 
with  automatic  gates,  as  required  by 
statute,  running  the  elevator  to  the  roof, 
and  pushing  the  coal  car  out  to  a  chute, 
and  dumping  it  and  returning,  for  an 
injury  which  happens  by  reason  of  the 
elevator's  descending  without  fault  of 
the  employer,  and  the  employee's  push- 
ing the  coal  car  into  the  elevator  well 
and  falling  with  it.  Keenan  v.  Edison 
Electric  Illuminating  Go.  (1893)  159 
Mass.  379,  34  N.  E.  366.  (The  court 
remarked  that,  although  very  possibly  a 
guard  would  have  prevented  the  injury, 
the  servant's  conduct  was  nearer  to  the 
event. ) 

The  negligence  of  a  brakeman  in  rid- 
ing on  the  brake  beam  of  an  engine  at 
a  place  where  he  could  not  alight  ex- 
cept upon  an  open  trestle  and  out  of 
sight  of  the  engineer  or  fireman,  and 
known  by  him  to  be  dangerous,  when  a 
safe  place  was  provided  in  the  cab  of 
the  engine,  is  the  proximate  cause  of 
his  death  caused  by  contact  with  a  gate 
left  unfastened  so  as  to  swing  across 
the  track.  Benage  v.  Lake  Shore  &  M. 
8.  R.  Co.  (1894)  102  Mich.  72,  60  N. 
W.  286,  affirmed  on  rehearing  in  (1894) 
102  Mich.  79,  62  N.  W.  1029. 

Negligence  of  a  brakeman  who  has 
general  charge  of  switching  cars,  in 
leaving  cars  on  a,  switch  at  a  place  with 
which  he  is  familiar,  so  near  to  cars 
that  pass  on  the  main  track  that  he  is 
afterwards  crushed  between  them,  has 
such  a  proximate   connection  with  the 


§  1238] 


NEGLIGENCE  AT  TIME  OF  INJURY. 


3377 


injury  that  no  recovery  can  be  had,  on 
account  of  his  death,  against  the  com- 
pany, although  when  killed  he  was  en- 
deavoring to  climb  upon  cars  in  order  to 
stop  them,  after  they  had  been  kicked 
by  an  engine  in  disobedience  to  his  or- 
ders. Newman  v.  Chicago,  M.  &  St.  P. 
R.  Co.  (1890)  80  Iowa,  672,  45  N.  W. 
1054  (continuing  act  of  negligence,  op- 
erative up  to  the  time  of  the  injury ) . 

The  act  of  a  servant  in  standing  on 
a  piece  of  iron  which  caused  him  to  slip 
and  fall  against  machinery,  when  he 
could  have  stood  on  a  bare  spot,  and  not 
the  unguarded  condition  of  the  machin- 
ery, is  the  proximate  cause  of  the  re- 
sulting injuries.  P.  H.  &  F.  M.  Roots 
€o.  V.  Meeker  (1905)  165  Ind.  132, 
73  N.  E.  253. 

Where  the  servant  works  under  a  roof 
which  he  knew  was  likely  to  fall,  and 
it  was  his  duty  to  make  the  roof  safe 
and  to  knock  down  the  slate  that  was 
likely  to  fall,  his  failure  to  do  so  must 
be  considered  the  proximate  cause  of  his 
injury  due  to  falling  slate,  and  not  the 
master's  negligence  in  failing  to  fur- 
nish props.  Coins  v.  North  JelUco  Goal 
Co.    (1910)    140  Ky.  323,  131  S.  W.  28. 

The  negligence  of  a  switchman  in 
failing  to  notice  whether  he  had  proper- 
ly turned  the  switch,  as  he  was  required 
to  do,  and  not  the  absence  of  lights, 
which  caused  him  to  turn  the  wrong 
switch,  is  the  proximate  cause  of  in- 
juries from  a  collision  resulting  from 
the  wrong  switch  being  turned.  Louis- 
mile  £  N.  R.  Co.  v.  Mounce  (1906)  28 
Ky.  L.  Rep.  933,  90  S.  W.  956. 

Where  it  is  plain  that  even  if  there 
had  been  a  shield  over  the  back  rollers 
of  a  machine  the  plaintiff  would  have 
been  injured  by  placing  his  hand  on  the 
machine  where  he  did  while  it  was  in 
motion,  the  absence  of  the  shield  cannot 
be  considered  the  proximate  cause  of 
the  plaintiff's  injury.  Smith  v.  Forres- 
ter-Naoe  Box  Co.  (1906)  193  Mo.  715, 
92  S.  W.  394. 

If  the  defendant's  presence  could 
not  have  prevented  the  injury  to  the 
plaintiff,  then  his  negligent  absence  is 
not  the  proximate  cause  of  the  injury. 
Voegele  v.  Bardusch  (1904)  98  App. 
Div.  127,  90  N.  Y.  Supp.  735. 

It  is  error  to  submit  to  the  jury  the 
question  whether  a  switchman's  act  in 
going  between  the  cars,  if  negligent, 
contributed  to  the  injury,  when,  as  a  mat- 
ter of  fact,  it  inevitably  contributed  to 
it,  and  no  issue  had  been  raised  about  it. 
M.  &  S.  Vol.  ni.~212. 


Gulf,  C.  &  S.  F.  R.  Co.  v.  mil  (1902)  29 
Tex.  Civ.  App.  12,  70  S.  W.  103.  See  also 
El  Paso  &  8.  W.  R.  Co.  v.  Vizard 
(1905)  39  Tex.  Civ.  App.  534,  88  S.  W. 
457,  where  it  was  held  error  to  submit 
to  the  jury  the  question  whether  an  act, 
if  negligent,  contributed  to  the  injury, 
when  it  was  inevitable  that  the  act  did 
so. 

If  the  negligent  act  of  the  servant  in 
raising  the  lever  of  a  machine  would 
have  caused  the  injury  even  if  the  ma- 
chine had  not  been  defective,  its  defective 
condition  does  not  make  the  master  lia- 
ble. Anderson  v.  Jefferson  Cotton  Oil  & 
Ref.  Co.  (1903)  32  Tex.  Civ.  App.  288, 
74  S.  W.  342. 

The  failure  of  a  brakeman  to  go  for- 
ward to  flag  a  train,  as  he  was  re- 
quired to  do  by  the  rules,  and  not  a 
rotten  tie  upon  which  he  stood,  was  the 
proximate  cause  of  an  injury  to  him, 
occasioned  by  the  tie  giving  way  and 
throwing  him  in  the  path  of  the  train. 
International  £  0.  N.  R.  Co.  v.  Reiden 
( 1908 )  48  Tex.  Civ.  App.  401,  107  S.  W. 
661. 

The  running  of  a  car  at  a  rate  of 
speed  in  excess  of  that  prescribed  by  a 
rule  in  approaching  the  crossing  of  an 
intersecting  road,  and  not  the  defective 
brakes  on  the  car,  must  be  deemed  to  be 
the  proximate  cause  of  a  collision  be- 
tween the  car  and  a,  train  on  the  other 
road.     Craig  v.   Great  Northern  R.  Co. 

(1910)  56  Wash.  640,  106  Pac.  155. 
The  railroad  company's  negligence  in 

respect  to  a  headlight  is  immaterial 
where  the  accident  could  not  have  hap- 
pened but  for  the  plaintiff's  negligence 
in  failing  to  notice  the  signal  indicat- 
ing the  approach  of  the  train.  Yocum 
v.    Cincinnati,   N.    0.    &    T.    P.   R.   Co. 

(1911)  143  Ky.  700,  137  S.  W.  217. 

In  a  state  where  the  doctrine  of  com- 
mon employment  is  abolished  as  to  rail- 
way companies  the  failure  of  a  railway 
servant  to  extricate  himself  from  a  per- 
ilous situation  in  which  he  is  placed  by 
the  negligence  of  a  coemployee,  when  he 
could  do  so  by  the  use  of  ordinary  care, 
will  prevent  his  recovering  against  the 
company.  Parker  v.  Georgia  P.  R.  Go. 
(3889)   83  Ga.  539,  10  S.  E.  233. 

(b)  Recovery  allowed. — Tlie  fact 
that,  at  the  time  a  railway  employee 
was  injured  by  being  struck  by  a  car 
left  in  dangerously  close  proximity  to 
the  adjacent  track  on  which  he  was 
performing  his  duties,  he  had  formed 
a  purpose  to  jump  off  the  train  when  it 
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was  moving  at  from  8  to  15  miles  an  T.  C.  It.  Co.  v.  Kelley  (1896)  13  Tex. 
hour,  will  not  prevent  a  recovery,  where  Civ.  App.  1,  34  S.  W.  809,  46  S.  W.  863. 
he  was  not  at  that  moment  in  the  exe-  The  fact  that  a  brakeman  when  in- 
cution  of  such  purpose.  Kansas  City,  jured  was  in  the  cab  of  the  engine, 
M.  £  B.  R.  Co.  V.  Burton  (1892)  97  while  the  rules  required  him  to  be  on 
Ala.   240,   12   So.  88.  the  top  of  the  cars,  will  not  prevent  a 

The  defective  lever  of  an  engine,  and  recovery,  where  the  injury  was  in  no 
not  the  negligence  of  the  servant  him-  wise  connected  with  the  position  of  the 
self  in  undertaking  repairs  on  a  car  brakeman,  nor  with  his  absence  from 
without  displaying  certain  signals,  is  the  top  of  the  cars,  and  the  rule  re- 
the  proximate  cause  of  an  injury  due  to  quiring  him  to  be  on  the  cars  was  not 
the  collision  of  a  train  with  that  car,  promulgated  for  his  safety.  Eoyce  v. 
where  the  train  would  have  been  run  Delaware,  L.  &  W.  11.  Co.  (1911)  110 
towards  it  whether  the  signals  were  dis-  C.  C.  A.  ]25,  188  Fed.  55. 
played  or  not,  reliance  being  placed  The  fact  that  a  servant  injured  while 
upon  the  lever's  acting  properly  when  under  a  car  of  lumber,  adjusting  the 
the  time  came  to  check  it.  Texas  &  latch  of  a  turntable,  by  reason  of  the 
A\  0.  R.  Co.  v.  Wyrme  (1893)  —  Tex.  lumber  falling  on  him,  did  not  do  the 
Civ.  App.  — ,  22  S.  W.  1064.  work  in  a  proper  manner,  does  not  pre- 

That  a  switchman  on  a  moving  elude  a  recovery,  where  his  act  did  not 
switch  engine  passed  from  one  end  of  cause  the  lumber  to  fall,  and  it  was 
the  footboard  to  the  other  over  the  necessary  to  go  under  the  car  to  ad- 
bumpers  will  not  prevent  a  recovery  for  .i"st  the  latch.  Western  Steel  Car  & 
an  injury  received  by  him  after  cross-  foundry  Co.  v.  Cunningham  (1908)  158 
ing,  where  he  was  in  a  proper  place  at  ,'  ■'oJ,  48  ao.  109. 
the  time  of  the  injury.    Louismlle  &  N.    ,    -^''^  ^"^  °\  **>«  plamtiff  in  going  be- 

B.  Co.  V.  Bouldin  (1896)   110  Ala.  185,    Juf  ir'l:,  ?  ^'°'^*""?  °^  t^/^^*  °^ 

20  So    325  defendant,  does  not  preclude  a  re- 

.  ,■  ,  .,  covery  where  the  foreman,  with  knowl- 

An  employee  of  a  railway  company  ^^  ^„f  y^^  plaintiff's  position,  negli- 
killed  while  ndmg  to  his  work  on  the  ge„tly  gave  the  signal  for  the  cars  to- 
platform   of   a   passenger   car   m   front    gtart.     Alabama  0.  .Sf.  R.  Co.  v.  Bonner 

of  several  freight  cars,  all  of  which  are    (]905)  Ala.  39  So   619 

derailed  or  broken  in  pieces  by  reason  xhe  negligent  kct  of '  a  servant  in 
of  a  defective  track  and  switch,  is  not,  mounting  a  ladder  and  oiling  the  bear- 
as  a  matter  of  law,  guilty  of  such  con-  jng  of  revolving  shafting  iii  the  dark 
tributory  negligence  in  riding  on  the  does  not  preclude  a  recovery  for  iniu- 
platform  as  will  prevent  a  recovery  for  ries  to  the  servant,  caused  by  bein-r 
his  deatli.  Woods  v.  Southern  P.  Co.  struck  by  a  pulley  placed  on  the  shaft" 
(1893)  9  Utah,  146,  33  Pac.  628.  i„g  without   his   knowledge      Southern 

A  brakeman  is  not  guilty  of  such  con-    Cotton-Oil  Co.  v.  Gladman  (1907)  1  Ga 
tributory    negligence    as    will    prevent   App.  259,  58  S.  E    249 
recovery  for  an   injury  resulting  from        A  street  car  conductor  is"  not  preclud- 
being   caught   between    two   cars   while    ed  from  recovery  for  injuries  caused  bv 
attempting  to  couple  them,  because  of    the  collision  with  his  car  of  another  car 
his  entering  on  the  mside  curve  instead    on   an  Intersecting  street    by  the   fact 
of  the  outside,  or  from  coupling  a  com-    that  he  was  not  on  the  rear  end  of  his 
raon   drawhead   to   a   Miller   drawhead,    car,  as  required  by  the  rules  of  the  com- 
mstead    of   the    other   way,   where   the    pany,  where   his   presence  was  not   the 
accident  would  not  have  happened  but    cause   of  the   injury      Bennett  v    Chi 
for    an   unknown    defect   in   the   track.    cac,o  City  R.  Co.    (1908)    141  111.' App. 
Texas,  8.  V.  &   N.   W.  R.   Co.  v.   Guy    560,    affirmed   in    (1909)    243    111     420 
(1893)  —  Tex.  Civ.  App.  — ,  23  S.  W.    90  N.   E.   735.  ' 

^^\-        .,  ,            .         ^               ,   ,   ,  ^  miner   driving   a  mule   in  a  mine 

A  switchman   is  not  prevented  from  is  not  guilty  of  contributory  negligence 

recovering  for  an  injury  by  negligently  in    failing   to    sprag   the   car   when   he 

attempting  to  make  a   dangerous  kind  jumps    off   to    avoid    being    caught   be- 

of  coupling  after  learning  that  the  cars  tween    the    car    and    the    mule     which 

were  negligently  loaded,  unless  his  neg-  slowed  up  because  of  meeting  foul  air 

ligence  contributed  to,  or  was  a  contrib-  in  the  entry,  due  to  the  master's  failing^ 

utory  cause  of,  the  injury.     Houston  £  to  ventilate  the  mine  properly     Hodges^ 
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chargeable  with  having  failed  to  comply  with  some  specific  order  or 
warning.'^  In  other  cases  the  duty  alleged  to  have  been  violated  was  one 
prescribed  by  a  rule  promulgated  for  the  protection  of  the  servants.' 
Compare  §§  1281  et  seq.,  post.     In  other  cases  the  servant's  derelic- 


V.  Colfax  Consol.  Coal  Co.  (1909)  145 
Iowa,  727,  122  N.  W.  908. 

The  negligence  of  a  brakeman  in  at- 
tempting to  make  a  coupling  on  the 
inside  of  a  curve  cannot  be  considered 
the  proximate  cause  of  his  injury, 
where  it  would  not  have  occurred  if  the 
car  had  not  been  negligently  construct- 
ed. Hewitt  V.  East  Jordan  Lumber  Co. 
(1904)    136   Mich.   110,   98   N.   W.   992. 

The  failure  of  an  engineer  to  go  to 
the  other  side  of  the  cab  when  his  view 
was  obstructed  will  not  prevent  a  re- 
covery, when  it  is  not  shown  that  he 
could  have  prevented  the  accident  had 
he  done  so.  Yazoo  &  M.  Valley  li.  Co. 
V.  Farr  (1909)  94  Miss.  557,  48  So. 
520. 

A  brakeman  who,  while  coupling 
cars,  fails  to  keep  himself  visible  to  the 
engineer,  as  he  might  have  done,  is  not 
guilty  of  negligence  contributing  to  his 
injury,  which  was  caused  by  other  cars 
drifting  against  the  cars  he  was  coup- 
ling, and  not  by  the  engine's  backing 
against  them.  McGuire  v.  Quincy,  O.  & 
K.  C.  R.  Co.  (1908)  128  Mo.  App. 
677,  107  S.  W.  411. 

The  failure  of  a  conductor  to  set  the 
brakes  of  a  car  before  attempting  to 
make  a  coupling,  after  his  attention 
was  called  to  the  danger,  cannot  be  con- 
sidered the  proximate  cause  of  injuries 
received  by  the  derailing  of  the  car, 
caused  by  a  defective  track,  after  it 
had  received  the  impact  from  the  en- 
gine, and  he  had  run  after  and  mount- 
ed it  in  order  to  prevent  its  escaping. 
Dortoh  V.  Atlantic  Coast  Line  R.  Co. 
(1908)    148  N.  C.  575,  62  S.  E.  616. 

An  act  of  negligence  on  the  part  of 
the  servant  is  not  contributory  negli- 
gence if  the  injury  could  have  been 
diverted  by  the  defendant  by  the  exer- 
cise of  ordinary  care.  Boney  v.  Atlan- 
tic Coast  Line  R.  Co.  (1911)  —  N.  C. 
— ,  71  S.  E.  87. 

Evidence  which  fails  to  show  that  a 
prior  act  of  the  servant,  alleged  to  be 
negligent,  was  connected  with  the  event 
which  caused  the  injury,  will  not  suffice 
to  bar  the  action.  Ehert  v.  Hartley 
(1899)   72  Conn.  453,  44  Atl.  723. 

2  An  employee  struck  by  brick  from  a 


falling  wall,  while  standing  on  a  plat- 
form helping  to  put  ice  in  a  brick 
building,  in  consequence  of  which  he 
was  knocked  or  fell  to  the  ground,  is 
not  guilty  of  contributory  negligence 
which  will  defeat  a  recovery  for  his 
injuries  because,  in  violation  of  his 
orders,  he  had  left  the  part  of  the  plat- 
form which  had  a  railing  and  gone  to 
a  part  which  had  none,  and  on  which 
he  had  been  warned  not  to  stand  on 
account  of  the  danger  of  falling,  where 
he  had  no  warning  of  any  danger  from 
the  wall,  and  bis  injuries,  though 
chiefly  caused  by  his  fall,  would  have 
been  greater  if  he  had  not  fallen  out 
of  the  way  of  the  brick.  Smithioich  v. 
Hall  d  V.  Go.  (1890)  59  Conn.  261, 
12  L.R.A.  279,  21  Am.  St.  Rep.  104, 
21  Atl.  924. 

That  an  employee  rode  upon  an 
elevator  after  being  warned  not  to  do 
so  will  not  prevent  a  recovery  for  an 
accident  caused  by  the  giving  way  of 
the  elevator  while  he  was  unloading 
a  stone  therefrom  several  minutes  after 
reaching  his  destination.  McGonigle  v. 
Kane   (1894)   20  Colo.  292,  38  Pac.  367. 

The  servant's  failure  to  comply  with 
an  order  to  stand  in  a  certain  position 
on  a  bridge  in  course  of  erection  will 
not  prevent  his  recovery,  where  he 
would  in  all  probability  have  been  in- 
jured even  if  he  had  obeyed  the  order. 
Scanlan  v.  Detroit  Bridge  £  Iron  Works 
(1899)   Rap.  Jud.  Quebec,  16  C.  S.  264. 

If  a  servant  would  have  been  in- 
jured by  the  master's  negligence  even 
had  he  obeyed  instructions,  his  dis- 
obedience to  instructions,  although 
causing  great  injury,  will  not  prevent 
a  recovery.  Gilmore  v.  American  Tube 
<f  Stamping  Co.  (1907)  79  Conn.  498, 
66  Atl.  4. 

A  laborer  who  rides  on  a  scraper  in 
violation  of  orders  and  is  kicked  by  a 
vicious  horse  cannot  recover.  KnicTcer- 
locker  Ice  Co.  v.  De  Haas  (1890)  37 
111.   App.   195. 

3(a)  ifeootiert/ denietJ.^An  engineer's 
violation  of  a  rule  fixing  a,  maximum 
for  the  speed  of  trains  will  prevent 
recovery  for  an  injury  caused  by  a 
collision  at  a,  place  which  he  would  not 
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have  reached  if  that  maximum  had  not  In   Louisville  &  N.  R.   Co.  v.   Ward 

been  exceeded.     Sutherland  v.   Troy  <&  (1894)    10  C.  C.  A.  166,  18  U.  S.  App. 

B.  R.  Go.   (1891)   125  N.  Y.  737,  26  N.  683,  61  Fed.  927,  the  rules  of  the  com- 

E.    609,   on   second   appeal   in   supreme  pany   required  that   coupling   sticks  be 

court    (1893)    74  Hun,   162,   26   N.   Y.  furnished  to  employees  of  certain  class- 

Supp.  237.  es,  and  the   coupling  of  cars  by  hand 

The  breach  of  a  rule  requiring  an  en-  was    strictly    forbidden.      The    injured 

gineer  to  stand  in  "close  places"  is  the  servant  admitted  his  knovfledge  of  the 

proximate  cause  of  an  accident  caused  rules  in  this  respect,  and  testified  that 

by  the  fact  that  bis  engine  got  out  of  he  had  been  supplied  with   a  coupling 

his  control  on  a  high  trestle,  and  ran  stick,  that  he  did  not  use  it,  and  that 

over  the  stop  block  at  the  end.     Louis-  when  he  was   hurt  he  was  attempting 

ville  &  N.  R.  Co.  v.  Stutts   (1894)   105  to  make  the  coupling  by  hand.     Upon 

Ala.  368,  53  Am.  St.  Rep.  127,  17  So.  these  facts  the  trial  judge  was  asked, 

29.  but    refused,    to    instruct    that    if    the 

A  servant  cannot  recover  for  an  in-  plaintiff  was  injured  by  reason  of  his 

jury  proximately  caused  by  his  breach  neglect   to    use    the    coupling    stick   he 

of  a  rule  forbidding  employees,  except  could   not   recover.     The   contention   of 

those   specially   designated,   to   ride   on  the  plaintiff  was  that  the  cases  laying 

an   engine.      MoGuoken  v.    Western   N.  down  the  rule  as  to  the  consequences  of 

Y.  &  P.  R.  Co.   (1894)   77  Hun,  69,  28  a  violation  of  a  rule  were  not  applicable, 

N.    Y.    Supp.   298.  for  the  reason  that,  under  the   charge 

No  recovery  can  be  had  for  the  death  which  the  court  gave,  the  verdict  neces- 
of  a  railroad  employee  who,  in  viola-  sarily  meant  that  the  accident  was 
tion  of  a  rule  of  the  company,  went  be-  caused  solely  by  a  hole  in  the  track, 
tween  cars,  one  of  which  was  in  motion,  into  which  the  servant  had  stumbled, 
for  the  purpose  of  coupling  them,  in-  and  that  the  coupling  stick  was  in  no 
stead  of  using  a  coupling  pin  for  the  way  connected  with  it.  The  court,  how- 
purpose,  by  the  use  of  which  the  ac-  ever,  said:  "While  the  court  did  in- 
cident would  have  been  avoided,  al-  struct  to  the  effect  that,  to  entitle  the 
though  he  would  not  have  been  injured  plaintiff  to  recover,  it  should  appear 
but  for  the  falling  of  trucks  with  which  that  the  hole  or  depression  between  the 
the  moving  car  was  loaded.  Shorter  ties  was  the  sole  cause  of  the  injury, 
V.  Southern  R.  Co.  (1898)  121  Ala.  it  is  impossible  to  say  that,  if  the  fur- 
158,  25  So.  853.  The  court  said  that  ther  instruction  asked  had  been  given, 
the  load  and  the  car  together  made  up  the  jury  would  not  have  found  that 
the  element  of  danger  which  the  rule  the  plaintiff's  neglect  to  use  the  coup- 
forbade  deceased  to  encounter.  ling  stick,  and  his  undertaking  to  effect 

111  Gleason  v.  Detroit,  G.  3.  &  M.  R.  the  coupling  by  hand,  were  efficient  con- 
Co.  (1896)  19  C.  C.  A.  636,  43  U.  S.  tributory  causes.  The  instruction  asked 
App.  89,  73  Fed.  647,  where  a  rule  for-  should  have  been  given,  and  if  there 
bidding  the  coupling  of  cars  in  motion  were  considerations — of  which,  however, 
had  bc^n  violated,  it  was  contended  on  no  suggestion  has  been  made  here — 
behalf  of  the  plaintiff  that,  even  if  the  tending  to  show  that  in  this  instance 
course  which  plaintiff  took  was  negli-  the  failure  of  the  plaintiff  to  comply 
gent,  it  was  not  the  proximate  cause  with  the  rules  of  the  company  was  not 
of  the  accident,  because  he  did  not  culpable,  or  did  not  contribute  to  the 
know  of  the  presence  of  the  grade  stake  injury,  they  should  have  been  submitted 
over  which  he  stumbled.  But  the  court  to  the  determination  of  the  jury." 
said:  "The  obstruction  offered  by  the  (b)  Recovery  alloioed. — An  employee's 
grade  stake  was  not  different  from  that  failure  to  obey  a,  rule  will  not  pre- 
which  was  offered  by  the  cross  ties  and  vent  a  recovery  for  an  injury  due 
the  cross  rails.  It  was  exactly  of  the  to  the  master's  negligence,  where  such 
same  character  and  it  was  of  the  class  disobedience  did  not  in  any  manner 
of  dangers  which  the  plaintiff  had  every  contribute  as  a  proximate  cause  to  the 
reason  to  anticipate  in  going  in  be-  injury.  Fichett  v.  Lisbon  Falls  Fibre 
tween  the  rails  and  in  front  of  the  Co.  (1898)  91  Me.  268,  39  Atl.  996. 
moving  car,  under  the  circumstances.  In  other  words,  a  servant  is  not  dc- 
It  seems  to  us  clear,  as  a  matter  of  barred  from  recovering  by  the  fact  that, 
law,  therefore,  that  his  negligence  was  at  the  time  his  injury  was  received, 
the  proximate  cause  of  his  injury."  he  was   acting  in  intentional  violation 
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of  the  master's  rules,  unless  the  injury 
was  due,  in  whole  or  in  part,  to  such 
violation.  Ford  v.  Fitohburg  R.  Co. 
(1872)  110  Mass.  240,  14  Am.  Rep. 
598. 

See  Park  v.  New  York  C.  &  E.  B.  R. 
Co.  (1895)  85  Hun,  184,  32  N.  Y.  Supp. 
482  (engineer  did  not  take  a  position 
on  inside  of  curve  as  he  was  approach- 
ing it, — collision  caused  injury) ;  Oon- 
ners  v.  Burlington,  C.  R.  &  N.  R.  Co. 
(1887)  71  Iowa,  490,  60  Am.  Rep.  814, 
32  N.  W.  465  (bralceman  riding  on  en- 
gine was  injured  by  derailment)  ; 
Daniel  v.  Chesapeake  &  0.  R.  Co.  (1892) 
36  W.  Va.  397,  16  L.R.A.  383,  32  Am. 
St.  Rep.  870,  15  S.  E.  162  (brakeman 
out  of  his  place  was  injured  by  a  col- 
lision) ;  Gulf,  G.  &  S.  F.  R.  Co.  V.  John 

(1895)  9  Tex.  Civ.  App.  342,  29  S.  W. 
558  (engine  run  at  prohibited  rate  of 
speed)  ;     Southern    R.    Co.    v.    Baston 

(1896)  99  Ga.  798,  27  S.  E.  163  (facts 
not  stated)  ;  Chicago,  B.  &  Q.  R.  Co. 
V.  €amper  (1902)  199  111.  569,  65  N. 
E.  448  (brakeman  out  of  his  place); 
Louisville  d  N.  R.  Co.  v.  Yeach  (1898) 
20  Ky.  L.  Rep.  403,  46  S.  W.  493 
(brakeman  did  not  use  coupling  stick) ; 
Reed  v.  Burlington,  C.  R.  &  N.  R.  Co. 
(1887)  72  Iowa,  166,  2  Am.  St.  Rep. 
243,  33  N.  W.  451  (same  facts)  ;  Rome 
R.  Co.  V.  Thompson  (1897)  101  Ga. 
26,  28  S.  E.  429  (same  facts);  Horan 
V.  Chicago,  St.  P.  M.  &  0.  R.  Co.  (1893) 
89  Iowa,  328,  56  N.  W.  507  (same 
facts)  ;  White  v.  Louisville,  N.  0.  & 
T.  R.  Co.  (1894)  72  Miss.  12,  16  So. 
248    (same  facts). 

The  proximate  cause  of  injury  to  a 
brakeman  from  being  caught  between 
cars  in  coupling  or  uncoupling  them  is 
the  defect  in  a  brake  upon  the  engine, 
where  the  injury  was  caused  by  the 
engine  not  operating  as  the  engineer 
anticipated  in  ordering  such  brakeman 
to  get  between  the  cars,  and  not  the 
failure  of  the  latter  to  observe  a  rule 
requiring  him  to  couple  with  a  stick 
from  the  outside  of  the  train,  where  the 
engineer  used  the  appliances  most  con- 
venient, and  they  failed  to  operate 
properly.  Finley  v.  Richmond  &  D.  R. 
Co.    (1893)    59    Fed.    419. 

The  failure  of  a  railroad  brakeman 
to  comply  with  his  express  contract 
to  use  a  coupling  knife  in  coupling  cars 
will  not  prevent  his  recovery  for  an 
injury  sustained  by  being  caught  be- 
tween deadwoods,  if  the  use  of  the  knife 
would    not    have    removed   the    danger. 


Bonner  v.  Bean  (1891)  80  Tex.  152, 
15  S.  W.  798. 

Breach  of  a  rule  requiring  employees 
to  use  a  safety  coupler  will  not  prevent 
recovery  by  one  who,  while  about  to 
couple  cars,  is  struck  by  a  car  owing  to 
defects  in  the  engine  which  prevent  the 
engineer  from  controlling  its  move- 
ments properly,  and  is  thereby  caused 
to  throw  his  liand  between  the  dead- 
woods.  Watash  &  W.  R.  Co.  v.  Morgan 
(1892)   132  Ind.  430,  31  N.  E.  681. 

The  violation  of  a  rule  requiring  em- 
ployees to  examine  the  coupling  ap- 
paratus before  malting  a  coupling  is 
not  the  proximate  cause  of  an  injury 
received  by  a  brakeman  through  being 
struck  in  the  eye  by  a  sliver  of  iron 
which  the  shock  of  the  collision  between 
the  drawheads  detached  from  one  of 
them,  where  the  uncontradicted  evidence 
shows  that  immediately  before  the  acci- 
dent he  had  in  fact  ascertained  that  the 
coupling  could  not  be  made,  and  had 
desisted  from  the  attempt  to  make  it. 
Denver,  T.  &  Ft.  W.  R.  Co.  v.  Smock 
(]897)    23  Colo.  456,  48  Pac.  681. 

Where  a  rule  of  the  company  pro- 
hibits generally  the  use  of  intoxicating 
liquors  by  its  officers  and  employees, 
the  use  thereof  by  an  employee  who 
sues  for  personal  injuries  will  not  de- 
feat a  recovery,  unless  such  use  con- 
tributed in  some  appreciable  degree  to 
producing  the  injury  sustained.  That 
the  violation  of  such  rule  might  have 
done  so,  if  it  did  not  in  fact  so  con- 
tribute, will  not  defeat  a  recovery. 
Western  &  A.  R.  Co.  v.  Bussey  (1894) 
95  Ga.  584,  23  S.  E.  207. 

Disobedience  by  an  engineer  of  a 
rule  requiring  a  train  to  be  kept  under 
control  and  prepared  to  stop  in  case 
the  track  is  obstructed  does  not  affect 
the  liability  of  the  company  for  his 
death  caused  by  a  collision  with  an 
animal  on  the  track  where  the  road 
was  not  fenced  as  required  by  law,  if 
the  most  diligent  care  and  careful  con- 
trol of  the  engine  could  not  have  pre- 
vented the  collision  after  the  danger 
appeared.  Dickson  v.  Omaha  &  St.  L. 
R.  Co.  (3894)  124  Mo.  140,  25  L.R.A. 
320,  46  Am.  St.  Rep.  429,  27  S.  W. 
476. 

The  violation  of  a  rule  requiring  car 
repairers  to  put  out  a  signal  flag  when 
they  are  at  work  is  not  the  proximate 
cause  of  an  injury  received  through 
the  ears  being  struck  by  an  engine 
which  would   have   been   brought  to   a 
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standstill  before  reaching  the  ear,  if  Bussey  (1894)  95  Ga.  584,  23  S.  E. 
the  lever  had  been  in  good  order.  Texas  207,  complaint  was  made  that  the  court 
<&  N.  0.  R.  Go.  V.  Wynne  (1893)  —  erred  in  refusing  to  charge  the  jury, 
Tex.  Civ.  App.  — ,  22  S.  W.  1064.  at  the  request  of  the  defendant's  coun- 
The  negligence  of  a  brakeman  in  sel,  as  follows:  "If  you  believe  from 
being  upon  the  top  of  a  car,  engaged  in  the  evidence  that  .  .  .  the  engineer 
setting  brakes,  instead  of  being  upon  in  charge  of  the  train  violated  a  rule 
the  ground  acting  as  flagman,  as  re-  of  the  defendant  which  was  in  force  and 
quired  by  a  rule  of  the  company,  is  not  effect  at  the  time  of  the  accident,  of 
a  proximate  cause  of  injury  to  him  which  .  .  .  [he]  had  knowledge, 
caused  by  his  being  thrown  to  the  which  provided  that,  while  passing 
ground  while  passing  from  one  car  to  switches,  the  speed  of  the  train  should 
the  other  by  their  separation  because  be  slackened,  and  this  collision  was 
of  a  defective  coupling  pin.  Terre  occasioned  in  whole,  or  at  least  in  large 
Haute  &  I.  R.  Co.  v.  Mansierger  (1895)  part,  from  his  not  observing  this  rule, 
12  C.  C.  A.  574,  24  U.  S.  App.  551,  65  and  that  from  such  collision  Bussey  re- 
Fed.  196,  rehearing  denied  in  (1895)  ceived  injuries  from  which  he  subse- 
14  C.  C.  A.  300,  24  U.  S.  App.  687,  67  quently  died,  the  plaintiffs  cannot  re- 
Fed.  67.  cover,  although  the  defendant  may  have 
Where  a  brakeman  is  injured  by  a  been  negligent  in  not  having  the 
collision,  the  fact  that  he  was  not  on  switches  properly  set."  But  the  court 
top  of  the  train,  as  required  by  the  said:  "This  request  was  properly  re- 
rules,  is  not  conclusive  against  him,  fused,  we  think,  for  the  reason  that 
where  there  was  a  dense  fog  at  the  there  was  no  evidence  in  the  record  to 
time  of  the  accident.  Phillips  v.  Chi-  justify  the  instruction  therein  con- 
cago,  M.  &  St.  P.  R.  Co.  (1885)  64  tained.  The  only  rule  of  the  company 
Wis.  475,  25  N.  W.  544.  in  which  we  find  the  expression  'slacken 
A  railroad  employee  is  not  guilty  the  speed'  employed  at  all  is  rule  35, 
of  negligence  contributing  to  an  ac-  which  was  introduced  in  evidence,  and 
cideut  from  his  foot  being  caught  in  a  which  provides  that  'all  trains  will  run 
frog  left  unblocked  in  violation  of  stat-  with  great  care  after  rains,  and  slacken 
ute,  although  he  went  between  moving  their  speed  when  the  track  is  in  bad 
cars  in  violation  of  a  rule  of  the  com-  order,  while  passing  switches,  and  when 
pany,  and  in  the  nighttime,  for  the  pur-  crossing  long  bridges  and  trestle  work, 
pose  of  uncoupling  them,  where  the  in-  and,  when  practicable,  shut  off  steam.' 
jury  would  not  have  happened  had  the  There  was  no  evidence  submitted,  so 
frog  been  blocked.  Lake  Erie  &  W.  far  as  we  have  been  able  to  gather 
R.  Go.  V.  Craig  (1896)  19  C.  C.  A.  631,  from  the  record,  that  there  had  been 
37  U.  S.  App.  654,  73  Fed.  642  (in-  recent  rains,  or  that  the  track  of  the 
struction  to  jury;  new  trial  granted),  railroad  company  was  in  bad  order.  In- 
See  (1894)  1  Toledo  Legal  News,  326.  deed,  the  contrary  of  the  latter  con- 
Where  an  engineer  is  injured  by  the  dition  seems  to  be  established  by  the 
falling  of  an  embankment,  the  fact  that  evidence  in  the  case." 
he  had  with  him  in  the  locomotive,  at  An  instruction  that  if  the  failure  to 
the  time  of  the  accident,  another  engi-  use  a  coupling  knife  contributed  to  the 
neer,  contrary  to  a  rule  of  the  com-  plaintiff's  injury,  he  could  not  recover, 
pany,  will  not  prevent  his  recovering  is  rightly  refused,  where  there  is  no 
damages  against  the  company,  if  the  evidence  in  the  case  to  show  what  a 
presence  of  the  other  engineer  did  not  coupling  knife  is;  how  it  is  used; 
contribute  to  the  disaster.  Central  R.  whether  or  not  the  defendants  had  an 
Go.  V.  Mitchell  (1?>1^)  63  Ga.  173.  established  rule  requiring  it  to  be  used; 
See  also  cases  cited  in  note  6  to  last  whether  or  not  such  a  rule  would  be 
section.  a  reasonable  rule;  whether  the  failure 
An  instruction  which  predicates  con-  to  use  it  would  have  been  negligence 
tributory  negligence  upon  the  existence  under  the  circumstances  in  this  case; 
of  a  certain  rule  prohibiting  a  particu-  nor  whether  the  failure  to  use  the  coup- 
lar  course  of  action  is  of  course  prop-  ling  knife  contributed  to  the  injury, 
erly  refused  where  none  of  the  defend-  Bonner  v.  Hiclcey  (1893)  —  Tex.  Civ. 
ant's  rules  can  be  construed  in  such  a  App.  — ,  23  S.  W.  85. 
sense  as  to  cover  the  circumstances  in  A  rule  forbidding  employees  to  enter 
evidence.     In  Western  &  A.  R.   Co.  v.  between  moving  cars  to  uncouple  them 
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tion  of  duty  consisted  in  the  breach  of  a  statute,*  or  of  a  municipal 
ordinance.^ 

1239.  [325]  Negligence  of  fellow  servant  of  injured  servant  a  par- 
tial cause  of  the  injury.— The  fact  that  the  negligence  of  a  fellow 
servant  of  the  injured  person  concurred  with  that  of  the  latter  as 
an  efficient  cause  of  the  injury  is  sometimes  mentioned  in  cases  of  this 
type,  but  obviously  it  does  not  affect  the  right  of  recovery  either  one 
way  or  the  other.  The  inability  of  the  injured  person  to  maintain 
the  action  must  be  precisely  the  same,  whether  this  element  is  in- 
troduced or  not.^ 

1240.  [326]  Servant's  negligence  not  a  bar  to  the  action  if  it  is 
merely  a  condition  of  the  injury. —  Where  the  situation  resulting  from 
the  servant's  breach  of  duty  merely  amounts  to  the  condition,  as  dis- 
tinguished from  the  cause,  of  the  injury,  his  action  is  not  barred.* 


is  irrelevant  where  there  is  no  evidence 
that  the  plaintiff  did  enter  between  the 
cars  while  they  were  moving.  Galves- 
ton, H.  &  S.  A.  R.  Co.  V.  Pitts  (1897) 
—  Tex.  Civ.  App.  — ,  42  S.  W.  255. 

A  special  charge  that,  if  a  freight 
conductor  violated  the  rules  of  the  com- 
pany and  a  bulletin  order,  by  failing  to 
personally  examine  his  cars  and  train 
and  see  that  the  cars  were  in  order,  and 
that  the  air  cars  were  connected  and 
put  at  the  head  of  the  train,  he  could 
not  recover  for  personal  injuries  of 
which  such  failure  was  the  proximate 
cause, — is  properly  refused  where  he 
was  injured  in  endeavoring  to  close  a 
defective  angle  cock  while  rearranging 
the  train  and  putting  the  air  cars  to- 
gether, by  the  engine  pushing  a  car 
back  against  the  one  on  which  he  was 
working.  St.  Louis  &  8.  F.  R.  Go.  v. 
Nelson  (1899)  20  Tex.  Civ.  App.  536, 
49  S.  W.  710. 

4  In  an  action  brought  to  recover  for 
injuries  received  by  an  employee  while 
being  hoisted  up  the  shaft  of  a  mine 
in  a  cage,  he  cannot  recover  where  the 
only  operating  cause  of  the  injury  was 
his  carrying  a  drill  upon  the  cage  in 
violation  of  the  law.  Illinois  Fuel  Co. 
V.  Parsons   (1890)   38  111.  App.  182. 

5  Although  an  engineer  in  running  a 
train  at  a  rate  of  speed  prohibited  by 
a  city  ordinance  is  guilty  of  negligence 
per  se,  yet,  unless  that  negligence  con- 
tributed to  his  injury  a  recovery  will 
not  be  barred.  Lake  Shore  &  M.  S.  R. 
Co.  v.  Parker  (1890)  131  111.  557,  23 
N,  E.  237. 


1 A  railway  company  is  not  liable 
where  a  conductor  of  a  gravel  train  is 
injured  in  a  wreck  caused  by  a  broken 
rail,  and  the  fault  is  partly  his  own 
and  partly  the  engineer's  in  permitting 
the  train  to  go  too  fast,  and  the  con- 
ductor was  also  in  fault  in  not  having 
his  caboose  on  the  rear  end  of  the  train. 
St.  Louis,  I.  M.  d  S.  R.  Co.  v.  Morgart 
(1885)   45  Ark.  318. 

A  car  inspector  who  is  struck  by  a 
train  which  he  might  and  should  have 
avoided  cannot  recover,  although  the 
engineer  is  also  in  fault.  Bauer  v.  St. 
Louis,  I.  M.  &  8.  R.  Go.  (1885)  46 
Ark.  388. 

A  mill  owner  which  constructs  its 
mill  after  a  common  and  approved 
model  is  not  liable  for  an  injury  to  an 
employee  caused  by  such  employee  and 
his  coemployee  permitting  tools  to  ac- 
cumulate on  the  floor  of  the  mill  at  a 
place  where  their  presence  is  dangerous. 
Devlin  v.  Phoenix  Iron  Go.  (1897)  182 
Pa.   109,  37  Atl.  927. 

A  car  repairer  cannot  recover  for  an 
accident  due  partly  to  his  own  violation 
of  a  rule  promulgated  to  secure  him 
from  injury  from  moving  trains,  and 
partly  to  the  negligence  of  a  car  in- 
spector in  failing  to  keep  a  lookout,  as 
lie  had  promised  to  do.  Illinois  C.  R. 
Co.  V.  Winslow  (1894)  56  111.  App.  462. 

1  On  this  ground  it  has  been  held  that 
the  failure  of  a  servant  to  follow  the 
instruction  of  his  master  to  go  home  at 
a  certain  hour  is  not,  in  a  legal  sense, 
a  contributing  cause  of  an  injury  which 
he   receives   while   engaged   in   the   dis- 
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In  Massachusetts  it  was  held,  before  the  Sunday  laAv  was  repealed 
as  regards  railway  companies,  that  an  engineer  who  was  injured  on 
Sunday  owing  to  a  defect  in  the  track  could  not  recover,  as  his  illegal 
act  contributed  to  his  injury.*  The  same  doctrine  was  possibly  adopt- 
ed in  an  Ohio  case.'  But  a  different  view  is  taken  in  Indiana,*  in 
ISTew  York,*  Iowa,*  [and  Georgia.*'] 


charge  of  his  duties  at  a  later  hour. 
McFAligott  v.  Randolph  (1891)  61  Conn. 
157,  29  Am.  St.  Rep.  181,  22  Atl.  1094. 

Similarly,  where  plaintiff,  who  was 
rear  brakeman  on  a  freight  train,  was 
in  the  cupola  of  the  caboose  when  an 
engine  which  was  to  assist  in  pushing 
the  train  up  a  grade  was  negligently 
run  against  the  caboose  with  such  vio- 
lence as  to  derail  it,  by  which  plaintiff 
was  thrown  to  the  ground  and  injured, 
it  was  held  that,  conceding  that  plain- 
tiff's duty  required  him  to  be  on  top 
of  the  cars,  his  remaining  in  the  caboose 
was  not  negligence  which  contributed  to 
his  injury  in  a  legal  sense,  but  was  a 
mere  condition  of  the  injury,  since  the 
rule  requiring  him  to  be  outside  was 
not  made  for  his  protection,  and,  under 
any  ordinary  circumstances,  he  would 
be  safer  inside  the  caboose  than  on 
top  of  the  train.  Tullis  v.  Luke  Erie 
&  W.  R.  Go.  (1901)  44  C.  C.  A.  597, 
105  Fed.  554. 

So,  the  violation  by  an  employee  of 
a  rule  forbidding  employees  to  change 
their  clothes  before  quitting  time  did 
not,  under  the  circumstances,  prevent  a 
recovery  for  his  death  caused  by  the 
bursting  of  a  grindstone  turning  at  an 
excessive  rate  of  speed.  Eelfenstein  v. 
Medart  (1896)  136  Mo.  595,  36  S.  W. 
863,  affirmed  in  Banc  in  (1896)  136 
Mo.  619,  37  S.  W.  829,  affirmed  on  re- 
hearing in  (1896)  136  Mo.  619,  38  S. 
W.  294.  To  the  same  effect.  Tennessee 
Coal,  Iron  &  R.  Go.  v.  Gaudy  (1909) 
160  Ala.  594,  49  So.  369;  Blaclclurn  v. 
Cherokee  Lumber  Go.  (1910)  152  N.  C. 
361,  67  S.  E.  915;  Bodie  v.  Charleston 
&  W.  G.  R.  Co.  (1901)  61  S.  C.  468, 
39  S.  E.  715;  Herlihy  v.  Uttle  (1908) 
200  Mass.  284,  86  N.  E.  294  (violation 
of  rule). 

^Read  v.  Boston  &  A.  R.  Co.  (1885) 
140  Mass.  199,  4  N.  E.  227,  following 
Day  V.  Highland  Street  R.  Co.  (1883) 
135   Mass.   113,   46   Am.   Dec.  447. 

3  In  McGatriok  v.  Wason  (1855)  4 
Ohio  St.  566,  a  servant  injured  on  Sun- 
day while  loading  freight  on  a  steam- 


boat in  an  emergency  was  held  entitled 
to  recover  on  the  ground  that  he  was 
engaged  in  a  "work  of  necessity."  It 
seems  to  have  been  assumed  by  court 
and  counsel  that  he  could  not  have  re- 
covered in  the  absence  of  this  element. 

4  In  Louisville,  N.  A.  &  C.  A.  R.  Co. 
V.  Framley  (1886)  110  Ind.  18,  9  N.  E. 
594,  the  following  principle  was  formu- 
lated: The  fact  that  one  who  sustains 
an  injury  by  the  negligent  or  wrongful 
act  of  another  may  have  been,  at  the 
time  of  such  injury,  acting  in  disobedi- 
ence of  his  collateral  obligation  to  the 
state,  which  required  of  him  the  ob- 
servance of  the  Sunday  laws,  will  not 
prevent  a  recovery  from  one  whose 
wrongful  or  negligent  act  or  omission 
was  the  proximate  cause  of  such  injury. 
To  same  effect,  see  Louisville,  N.  A.  & 
C.  R.  Co.  v.  Buck  (1888)  116  Ind.  566. 
2  L.R.A.  520,  9  Am.  St.  Rep.  883,  19 
N.  E.  453,  where  the  court  pointed  out 
that,  as  the  servant's  danger  was  the 
same  on  week  days  as  on  Sundays,  it 
could  not  be  said  that  this  breach  of 
the  law  was  an  efficient  cause  of,  or 
contributed  to,  his  injury.  See,  gen- 
erally, on  this  subject,  Shearm.  &  Redf. 
Neg.   §   104;    Cooley,  Torts,  p.   159. 

^Solarz  V.  Manhattan  R.  Co.  (1894) 
8  Misc.  656,  29  N.  Y.  Supp.  1123. 

e  Taylor  v.  Star  Coal  Co.  (1899)  110 
Iowa,  40,  81  N.  W.  249  (Citing  Gross 
V.  Miller  [1894]  93  Iowa,  72,  26  L.R.A. 
605,   61   N.  W.  385). 

i5a  T'l  Hughes  v.  Atlanta  Steel  Co. 
(191  136  Ga.  511,  36  L.R.A.(N.S.) 
547,  71  S.  E.  728,  it  was  held  that 
a  servant  who  is  injured  by  the  negli- 
gent conduct  of  an  incompetent  fellow 
servant,  the  incompetency  being  un- 
known to  him,  may  recover  from  the 
common  master  damages  arising  from 
his  breach  of  duty  in  knowingly  em- 
ploying and  retaining  the  incompetent 
servant,  even  though  the  proof  shows 
that  at  the  time  of  the  injury  the 
plaintiff,  the  negligent  and  incompe- 
tent fellow  servant,  and  the  master, 
were  all  three  engaged  together  in  the 
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[In  some  cases  under  a  statute  forbidding  the  employment  of  serv- 
ants of  certain  classes  for  more  than  a  given  number  of  hours,  it  has 
been  held  that  a  servant  working  over  the  specified  number  of  hours 
cannot  recover  for  injuries  which  are  the  result  of  his  exhausted  con- 
dition.' 

In  a  few  decisions  it  has  been  held  that  a  minor  employed  under 
the  statutory  age  is  not  barred  from  recovery  merely  because  he  him- 
self was  violating  the  statute  by  serving  in  the  employment.* 

As  to  acts  in  violation  of  a  statute  as  contributory  negligence,  see 
§  1278,  post  ] 

1241.  [327]  Contributory  neg^ligence  of  servant  followed  by  negli- 
gence on  the  part  of  the  master  or  another  employee.—  In  a  leading 
English  case,  Lord  Penzance,  after  laying  down  the  general  principle 


violation  of  a  penal  statute  of  this 
state,  viz.,  the  statute  making  penal  the 
pursuit  of  one's  business  or  work  of 
ordinary  calling  on  the  Lord's  Day. 

7  In  Lloyd  v.  North  Carolina  R.  Go. 
(1909)  151  N.  C.  536,  —  L.R.A.fN.S.) 
— ,  66  S.  E.  604,  it  was  held  that  a 
railroad  hand  cannot  hold  his  master 
liable  for  injuries  which  he  receives 
while  violating  the  statute  making  it 
a  misdemeanor  for  him  to  work  more 
than  a  specified  number  of  hours  per 
day,  even  though  he  is  acting  under 
the  orders  of  his  master.  The  statute 
made  it  a  penal  offense  for  the  servant 
to  work  over  the  number  of  hours  speci- 
fied, and  the  court  noted  a  distinction 
between  statutes  of  this  character, 
which  were  enacted  for  the  benefit  and 
the  protection  of  the  public,  and  that 
other  class  of  statutes  which  were  en- 
acted   solely    for    the    benefit    of    the 

In  Smith  v.  Atchison,  T.  &  8.  F. 
R.  Co.  (1905)  39  Tex.  Civ.  App.  468, 
87  S.  W.  1052,  the  court  was  called 
upon  to  interpret  a  statute  of  Arizona 
which  prohibited  any  railroad  company, 
under  penalty,  from  requiring  its  em- 
ployees who  had  worked  over  sixteen 
consecutive  hours  again  to  go  on  duty 
or  perform  any  work  until  they  had 
had  at  least  nine  hours'  rest,  except 
in  eases  of  actual  necessity,  and  it  was 
held  that  an  engineer  who,  after  having 
worked  sixteen  consecutive  hours,  went 
out  upon  another  trip,  and  because  of 
his  exhausted  condition  kept  his  train 
upon  the  main  track  instead  of  taking 
a    siding,   as    he   was    required   to   do, 


and  was  consequently  injured  in  a  col- 
lision, could  not  recover,  because  of  his 
own  contributory  negligence  in  remain- 
ing so  long  upon  duty. 

8  Under  the  rule  in  Massachusetts  it 
would  seem  that  the  mere  fact  that  a 
servant  had  violated  the  statute  will 
not  prevent  a  recovery  unless  his  viola- 
tion is  the  direct  and  proximate  cause 
of  the  injury.  It  was  so  held  in  Moran 
v.  Dickinson  (1910)  204  Mass.  559,  — 
L.R.A.(N.S.)  — ,  90  N.  E.  1150,  where 
the  statute  forbade  the  placing  an 
elevator  in  charge  of  a  person  under 
sixteen  years  of  age.  The  court  held 
that  the  prohibition  of  the  statute  ap- 
plied both  to  the  master  and  to  the  serv- 
ant, but  that  in  order  to  prevent  a  re- 
covery the  servant's  violation  of  the 
statute  must  contribute  more  to  his  in- 
jury than  merely  causing  his  bodily 
presence  on  the  elevator  at  the  time 
of  the  accident;  and  if  the  accident 
would  have  happened  just  the  same 
had  the  servant  been  of  full  age,  then 
it  cannot  be  said  that  his  violation  of 
the  statute  was  the  proximate  cause  of 
the  injury.  To  the  same  eff'ect  was  the 
decision  in  Malloy  v.  American  Hide 
&  Leather  Co.  (1911)  107  C.  C.  A.  646, 
185  Fed.  776,  where  the  court  was 
called  upon  to  decide  a  case  arising  un- 
der the  same  statute. 

In  Berdos  v.  Tremont  £  8.  Mills 
(1911)  209  Mass.  489,  95  N.  E.  876, 
Ann.  Cas.  1012  B.  797,  it  was  held 
that  under  the  terms  of  Statutes  1909, 
p.  514,  §§  56-61,  a  minor  employed  in 
violation  of  the  law  was  not  himself 
acting  in  violation  thereof. 
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already  quoted  (§  1237,  ante)  as  to  the  effects  of  contributory  neg- 
ligence, proceeded  thus: 

"There  is  another  proposition  equally  well  established,  and  it  is  a 
qualification  upon  the  first, — namely,  that,  though  the  plaintiff  may 
have  been  guilty  of  negligence,  and  although  that  negligence  may  in 
fact  have  contributed  to  the  accident,  yet,  if  the  defendant  could,  in 
the  result,  by  the  exercise  of  ordinary  care  and  diligence,  have  avoid- 
ed the  mischief  which  happened,  the  plaintiff's  negligence  will  not  ex- 
cuse him."  ■' 

In  any  case,  therefore,  where  the  evidence  is  such  as  to  justify  the 
inference  that  this  rule  is  available  in  the  servant's  favor,  the  liabil- 
ity of  the  employer  still  remains  an  open  question,  although  the  serv- 
ant may  clearly  have  been  guilty  of  an  antecedent  act  of  contribu- 
tory negligence.*    The  logical  situation  contemplated  by  the  rule  has 


1  Radley  v.  London  &  A'.  W.  R.  Co. 
(1876)  L.  R.  1  App.  Cas.  754,  759. 
This  statement  of  the  law  has  been  ex- 
tensively adopted  in  the  United  States. 
See  Shearm.  &  Redf.  Neg.  §  99,  note  10. 
In  that  treatise  the  learned  authors 
formulate  the  rule  as  follows :  The 
plaintiff  may  recover  damages  for  an  in- 
jury caused  by  the  defendant's  negli- 
gence, notwithstanding  the  plaintiff's 
own  negligence  exposed  him  to  the  risk 
of  injury,  if  such  injury  was  more  im- 
mediately caused  by  the  defendant's 
omission,  after  becoming  aware  of  the 
plaintiff's  danger,  to  use  ordinary  care 
for  the  purpose  of  avoiding  injury  to 
him. 

The  rule  is  stated  in  Farris  v.  South- 
ern R.  Co.  (1909)  151  N.  C.  483,  — 
L.R.A.(N.S.)  — ,  66  S.  E.  457,  as  fol- 
lows: "In  the  presence  of  the  concur- 
ring negligence  of  a  plaintiff  and  a  de- 
fendant it  is  a  generally  accepted  doe- 
trine  and  well  settled  in  this  state  that 
the  ultimate  liability  must  depend  up- 
on whether  the  defendant  could  at  the 
time  have  avoided  the  injury  by  the 
exercise  of  reasonable  care  under  the 
attendant  circumstances." 

*  (a)  Servant's  right  to  recover  af- 
firmed.— Chesapeake  &  0.  R.  Go.  v.  Lee 
(1888)  84  Va.  642,  5  S.  E.  579  (argu- 
endo) ;  Dardanelle  &  R.  R.  Co.  v. 
Brigham  (1911)  98  Ark.  169,  135  S. 
W.  869;  Williamson  v.  Wabash  R.  Co. 
(1909)  139  Mo.  App.  481,  122  S.  W. 
1113  (arg-uendo)  ;  Texas  &  P.  R.  Co. 
T.  Putman  (1903)  57  C.  C.  A.  58,  120 
Fed.  754    (evidence  held  to  be  such  as 


to  entitle  plaintiff  to  an  instruction 
upon  the  doctrine  of  discovered  peril)  ; 
Crotty  V.  Chicago  G.  W.  R.  Co.  (1909) 
95  C.  C.  A.  91,  i69  Fed.  593  (brakeman 
was  attempting  "to  stake"  car)  ;  Herr 
V.  St.  Louis  &  S.  F.  R.  Co.  (1909)  98 
C.  C.  A.  550,  174  Fed.  938  (conductor 
killed  by  collision  by  following  train)  ; 
Louisville  S  N.  R.  Co.  v.  Preston  (1906) 
146  Ala.  685,  40  So.  337  (engineer  in- 
creased speed  while  plaintiff  was  be- 
tween the  cars)  ;  Alabama  G.  8.  R.  Go. 
V.  McWhorter  (1908)  156  Ala.  269, 
47  So.  84  (servant  sat  down  on  track)  ; 
Alabama  Steel  d   Wire  Co.   v.   Tallant 

(1910)  165  Ala.  521,  51  So.  835  (com- 
mon laborer  injured  while  attempting 
"to  stake"  car)  ;  Louisville  &  N.  R.  Go. 
V.  Young  (1910)  168  Ala.  551,  53  So. 
213  (engineer  could  have  stopped  train 
before  brake  beam  struck  him,  although 
not  before  the  footboard  reached  him)  ; 
Louisville    &    N.    R.    Co.    v.    Thomason 

(1911)  171  Ala.  183,  55  So.  115  (de- 
ceased employee  acted  outside  the  scope 
of  his  duty  in  going  onto  track)  ;  Davis 
V.  Illinois  Collieries  Co.  (1908)  232  111. 
284,  83  N.  E.  836  (explosion  of  gas 
in  mine)  ;  Chesapeake  &  0.  R.  Co.  v. 
Lang  (1909)  135  Ky.  76,  121  S.  W. 
993  (employee  riding  on  velocipede  was 
struck  by  train)  ;  Davenport  v.  F.  B. 
Dubach  Lumber  Co.  (1904)  112  La. 
943,  36  So.  812  (servant  walked  be- 
tween cars  of  moving  train)  ;  Dobyns 
V.  Yazoo  &  M.  Valley  R.  Go.  (1907) 
119  La.  72,  43  So.  934  (employee  struck 
by  backing  engine)  ;  Louisville  d  N.  R. 
Go.  V.  Brown  (1898)  121  Ala.  221,  25  So. 
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been  said  to  be  this — tbat  the  antecedent  negligence  of  the  injured 
person  merely  produces  a  condition  upon  which  the  subsequent  neg- 

609  (fireman  failed  to  give  such  a  sig-  into  which  a  Y  ran)  ;  3aden  v.  Siouao 
nal  to  the  engineer  as  would  have  City  &  P.  R.  Co.  (1894)  92  Iowa,  226, 
prevented  his  moving  his  engine  in  60  N.  W.  537  (section  foreman  stepped 
such  a  way  as  to  injure  a  brakeman  upon  the  track  without  looking,  after 
who  had  gone  in  between  the  tender  the  passage  of  a  train,  and  was  struck 
and  a  car)  ;  Greer  v  Louisville  &  N.  R.  by  a  rear  section  which  had  been  cut 
Go.  (1893)  94  Ky.  169,  21  S.  W.  651  off);  Illinois  C.  R.  Go.  v.  Josey  (1901) 
(engineer  operated  locomotive  so  care-  110  Ky.  342,  96  Am.  St.  Eep.  455, 
lessly  as  to  injure  a  brakeman  who  had  54  L.R.A.  78,  61  S.  W.  703  (foreman 
gone  between  cars  to  couple  them)  ;  checked  speed  of  hand  car  suddenly, 
Louisville  &  N.  R.  Go.  v.  McCoy  ( 18S3 )  although  he  had  observed  that  one 
81  Ky.  403  (similar  facts)  ;  White  v.  of  his  men  was  not  supporting  him- 
Eouston  &  T.  C.  R.  Co.  (1898)  — Tex.  self  by  holding  the  lever);  Central 
Civ.  App.  — ,  46  S.  W.  382  (train  R.  Go.  v.  Lamh  (1899)  124  Ala. 
backed  before  switchman  had  time  to  172,  26  So.  969  (section  hand  was 
get  out  of  the  way)  ;  Bissong  v.  Rivh-  run  down  by  a  hand  car  while  cross- 
mond  &  D.  R.  Co.  (1890)  91  Ala.  ing  a  high  trestle)  ;  Ingram  v.  Louis- 
514,  8  So.  776  (servant  violated  a  rule  iana  &  N.  W.  R.  Co.  (1911)  128 
by  going  between  two  cars  to  couple  La.  933,  55  So.  580  (similar  facts)  ; 
them,  and  was  injured  by  the  sudden  Texas  &  P.  R.  Co.  v.  Gale  (1896)  — 
starting  of  the  train)  ;  Kansas  &  A.  Tex.  Civ.  App.  — ,  35  S.  W.  802  (sec- 
Yalley  R.  Co.  v.  Fitzhugh  (1895)  61  tion  foreman  shoved  a  tie  against  la- 
Ark.  341,  54  Am.  St.  Rep.  211,  33  S.  borer's  foot,  while  in  a  hole  where 
W.  960  (engineer  might  have  stopped  he  had  negligently  put  it)  ;  Raasoh  v. 
his  engine  in  time  to  have  avoided  Elite  Laundry  Go.  (1906)  98  Minn, 
striking  a  trackman  who  did  not  hear  357,  7  L.R.A.  (N.S.)  940,  108  N.  W. 
it  approaching)  ;  Louisville  &  N.  R.  477  (master  failed  to  use  ordinary 
Co.  V.  Markee  (1893)  103  Ala.  160,  care  to  release  employee  caught  in 
49  Am.  St.  Rep.  21,  15  So.  511  (engi-  machinery  by  her  own  negligence)  ; 
neer  in  this  case  held  not  negligent,  as  Johnson  v.  St.  Joseph  Terminal  R. 
the  means  which  he  had  adopted  for  Co.  (1907)  203  Mo.  381,  101  S.  W. 
the  purpose  of  stopping  his  engine  641  (section  hand  struck  by  train)  ; 
when  a  collision  with  a  hand  car  was  Payne  v.  Missouri  P.  R.  Co.  (1904) 
imminent  were  such  as  a  prudent  man  105  Mo.  App.  155,  79  S.  W.  719  (plain- 
might  have  selected)  ;  Snyder  v.  Cleve-  tiff  was  riding  a  tricycle  on  the  track 
land,  C.  C.  <&  St.  L.  R.  Co.  (1890)  60  and  was  run  down);  Williamson  v. 
Ohio  St.  487,  54  N.  E.  475  (servant  Wahash  R.  Co.  (1911)  156  Mo.  App. 
standing  on  track  was  struck  by  a  542,  137  S.  W.  30  (section  hand  on 
train)  ;  Schlereth  v.  Missouri  P.  R.  Co.  trestle  injured  by  locomotive)  ;  Eal- 
(1892)  —  Mo.  — ,  19  S.  W.  1134  (ser-  lock  v.  Tiew  York,  0.  &  W.  R.  Go. 
vant  walking  on  track  was  struck  by  (1909)  li?7  N.  Y.  450,  —  L.R.A.  (N.S.) 
a  train)  ;  Warmington  'v.  Atchison,  T.  — ,  90  N.  E.  1124  (station  agent  struck 
<&  8.  F.  R.  Co.  (1891)  46  Mo.  App.  159  by  train)  ;  Smith  v.  Atlantic -d  G.  Air 
(train  run  at  a  rate  which  was  dan-  Line  R.  Co.  (1903)  132  N.  C.  819,  44 
gerous  in  view  of  the  position  of  the  S.  E.  663  (employee  on  track  struck 
negligent  servant)  ;  Shumacher  v.  St.  by  train)  ;  Lassiter  v.  Raleigh  &  G.  K. 
Louis  &  8.  F.  R.  Co.  (1889)  39  Fed.  Co.  (1903)  133  N.  C.  244,  45  S.  E. 
174  (conductor  negligent  in  not  manag-  570  (conductor  struck  by  train); 
ing  train  so  as  to  avoid  injuring  an  Snipes  v.  Camp  Mfg.  Co.  (1910)  152 
employee  on  a  gravel  train,  who  takes  N.  C.  42,  67  S.  E.  27  (fireman  on  track 
up  a  dangerous  position)  ;  Denver  &  struck  by  train)  ;  Co6e  v.  Southern  R. 
B.  P.  Rapid  Transit  Co.  v.  Dioyer  Go.  (1911)  155  N.  C.  402,  71  S.  E.  453 
(1894)  20  Colo.  132,  36  Pao.  1106,  {arguendo}  ;  Ham  v.  Lake  Shore  &  M. 
reversing  3  Colo.  App.  408,  33  Pac.  S.  R.  Co.  (1902)  13-23  Ohio  C.  C.  496, 
815  (laborer  sat  with  his  legs  slightly  (track  hand  walking  on  track  was 
projecting  outside  a  motor  car,  and  struck  by  train)  ;  Smith  v.  Southern 
was   struck   by   the   side   of   a   cutting  P.  Go.    (1911)    58  Or.  22,  113  Pac.  41 
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(trackman  failed  to  keep  constant 
lookout  for  trains,  but  engineer  did  not 
warn  him  after  discovering  his  peril)  ; 
Bodie  V.  Charleston  <£  W.  C.  R.  Go. 
(1901)  61  S.  C.  468,  39  S.  E.  715 
(servant  injured  while  carrying  steel 
rails,  rule  laid  down  in  instructions)  ; 
Betchman  v.  Seaboard  Air  Line  R. 
Co.  (1906)  75  S.  C.  68,  55  S.  E.  140 
(watchman  at  crossing  struck  by 
train)  ;  Chicago,  R.  I.  &  T.  R.  Go.  v. 
Long  (1903)  32  Tex.  Civ.  App.  40, 
74  S.  W.  59,  writ  of  error  denied  in 
(1903)  97  Tex.  69,  75  S.  W.  483  (sec- 
tion hand  struck  by  hand  car)  ;  Free- 
man V.  Jamison  (1911)  —  Tex.  Civ. 
App.  — ,  138  S.  W.  1097  (passenger 
train  ran  into  freight  train  negligently 
run  onto  main  track). 

Even  if  a  brakeman  was  negligent 
in  going  between  a  caboose  with  a 
bumper  of  the  ordinary  construction 
and  one  equipped  with  a  "Miller" 
coupler,  he  may  recover  if  his  injury 
was  proximately  caused  by  the  fact 
that  a  fellow  employee,  without  wait- 
ing, as  he  should  have  done,  for  a 
signal  from  him,  signaled  to  the  engi- 
neer to  back  the  caboose.  Romick  v. 
Chicago,  R.  I.  <&  P.  R.  Co.  (1883)  62 
Iowa,  167  17  N.  W.  458. 

(b)  Servant's  right  to  recover  denied. 
— ^A  railroad  engineer  is  not  negli- 
gent in  not  sooner  concluding  that  sec- 
tionmen  on  a  hand  car  on  the  track  in 
front  of  the  train  are  in  danger  where 
they  could  have  removed  the  hand  car 
and  cleared  the  track  before  the  train 
reached  them  if  they  had  seen  it  when 
he  first  began  to  stop  it.  Nelling  v. 
Chicago,  St.  P.  &  K.  C.  R.  Co.  (1896) 
98  Iowa,  554,  63  N.  W.  568,  67  N.  W. 
404. 

Negligence  on  the  part  of  a  railroad 
engineer  on  a  switching  engine  in  the 
railroad  yard  cannot  be  predicated  of 
his  failure  to  stop  his  engine  after  hav- 
ing struck  a  section  hand  attempting 
to  cross  the  track,  in  response  to  warn- 
ing cries  of  witnesses  of  the  accident, 
in  the  absence  of  evidence  that  he 
understood  the  signals  as  meant  for 
him.  Loring  v.  Kansas  City,  Ft.  S. 
d  M.  R.  Co.  (1895)  128  Mo.  349,  31 
S.  W.  6. 

A  railroad  engineer  and  fireman  are 
not  guilty  of  negligence,  toward  an- 
other employee  walking  along  the 
track,  in  failing  to  keep  a  lookout 
ahead,  where  their  attention  is  other- 
wise required  by  the  work  which  they 


are  doing.  Chicago,  B.  &  Q.  R.  Co. 
V.  Maney    (1894)    55  111.  App.  588. 

An  engineer  is  not  negligent  in  as- 
suming that  a  section  hand  will  get 
out  of  the  way  of  a  train,  where  it  is 
customary  for  such  laborers  to  work 
on  the  track  until  trains  are  very 
close  to  them.  Sharp  v.  Missouri  P. 
R.  Co.  (1911)  161  Mo.  214,  61  S.  W. 
829. 

The  engineer  of  a,  switch  engine  is 
not  required  to  anticipate  that  an 
experienced  section  man,  whose  daily 
observation  has  taught  him  that  the 
engine  is  constantly  moving  in  the 
yard,  will  step  on  the  track  immedi- 
ately in  front  of  cars  which  are  be- 
ing switched,  without  even  looking  for 
them.  Loring  v.  Kansas  City,  Ft.  8. 
d  M.  R.  Co.  (1895)  128  Mo.  349,  31  S. 
W.  6. 

There  is  no  ground  for  the  operation 
of  the  doctrine  of  last  clear  chance  to 
hold  a  railroad  company  liable  for  the 
killing  of  an  employee  by  a  train  on 
its  track,  where,  after  his  peril  was 
discovered,  the  engineer  adopted  every 
possible  means  and  spared  no  effort 
to  avert  the  accident.  Eo^ard  v.  Illi- 
nois G.  R.  Go.  (1907)  138  Iowa,  543, 
16  L.R.A.(N.S.)  797,  110  N.  W.  446. 

A  plaintiff  who  has  received  an  in- 
jury occasioned  by  the  negligence  of 
the  defendant,  but  who  could  have 
avoided  it  by  the  exercise  of  ordinary 
care  on  his  own  part,  cannot  recover 
damages  therefor,  although  the  defend- 
ant ought  to  have  discovered  (but  did 
not,  in  fact,  discover)  his  peril  in 
time  to  prevent  the  accident,  where 
the  plaintiff's  negligence  continued  up 
to  the  very  moment  he  was  hurt,  and 
where  the  exercise  of  reasonable  dili- 
gence before  that  time  would  have 
warned  him  of  his  danger  and  enabled 
him  to  escape  by  his  own  effort.  Dyer- 
son  V.  Union  P.  R.  Co.  (1906)  74  Kan. 
528,  7  L.R.A.(N.S.)  132,  87  Pac.  680, 
11  Ann.  Cas.  207. 

No  recovery  can  be  had  for  injuries 
to  an  employee  who  goes  to  sleep  on 
the  track  and  is  struck  by  a  train, 
where  the  engineer  and  fireman,  al- 
though keeping  a  lookout,  did  not  dis- 
cover him  until  it  was  too  late  to  avoid 
the  injury.  Illinois  C.  R.  Co.  v.  Men-- 
cer  (1904)  25  Ky.  L.  Rep.  2250,  80 
S.  W.  816. 

The  last-clear-chance  doctrine  applies 
when  there  is  some  new  negligence  on 
the  part  of  the  defendant,  independent 
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ligence  whicli  caused  the  injury  operates.'  But  the  conception  thus 
introduced  seems  to  be  somewhat  out  of  place.  The  rationale  of  the 
cases  in  which  the  servant  has  been  allowed  to  recover  by  virtue  of 
the  rule  is  simply  that  the  person  responsible  for  the  last  link  in  the 
chain  of  causation  was  the  master. 

In  any  case  of  this  description  the  instructions  given  should  be  so 
worded  as  to  indicate  clearly  the  effect  of  the  rule.* 


of  and  subsequent  to  the  plaintiff's 
negligence,  and  not  to  a  negligence  al- 
ready existing.  McCafferty  v.  Maine  C. 
R.  Co.  (1909)  106  Me.  284,  76  Atl. 
865. 

The  humanitarian  doctrine  does  not 
apply  where  the  injured  servant 
stepped  on  the  track  in  front  of  an 
engine,  and  so  close  to  it  that  the 
engineer  could  not  see  him.  Koons  v. 
Kansas    City    Suiurian    Belt    R.    Co. 

(1903)  178  Mo.  591,  77  S.  W.  755. 

If  the  engineer  of  a  train  going  at 
the  rate  of  40  miles  an  hour  could  not 
see  the  car  in  which  the  plaintiff's 
intestate  was,  until  within  70  or  80 
yards  of  it,  there  can  be  no  recovery 
under  the  "last-clear-chance"  doctrine. 
Holland  v.   Seaboard   Air   Line  R.   Co. 

(1904)  137  N.  C.  368,  49  S.  E.  359. 
The  doctrine  is  inapplicable  to  afford 

a  recovery  where  a  section  hand  stepped 
onto  the  track  and  had  taken  but  a 
few  steps  before  he  was  struck,  as  in 
that  space  of  time  the  train  could  not 
have  been  stopped.  Cincinnati,  N.  0. 
<i  T.  P.  R.  Co.  V.  Troxell  (1911)  143 
Ky.   765,   137   S.  W.   543. 

See  also  Louisville  &  N.  R.  Co.  v. 
Wallace  (1891)  90  Tenn.  53,  15  S.  W. 
921  (liability  to  brakeman  injured 
in  trying  to  get  on  a  moving  train 
was  declared  to  be  dependent  on 
whether  the  conductor  could  have 
averted  the  accident  by  ordinary  care ) . 

The  burden  is  upon  the  plaintiff  to 
show  that  notwithstanding  his  negli- 
gence the  defendant  might  by  the  exer- 
cise of  ordinary  care,  have  avoided  in- 
juring him.  Smith  v.  Atlanta  t&  0. 
Air  Line  R.  Co.  (1903)  132  N.  C. 
819,  44  S.  E.  663. 

3  Louisville  &  N.  R.  Co.  v.  Brown 
(1898)     121    Ala.    221,     25     So.    609. 

4  It  is  proper  to  charge  a  jury  that  a 
railroad  company  is  liable  to  an  em- 
ployee guilty  of  contributory  negli- 
gence, where,  after  becoming  aware  of 
his  peril  in  time  to  prevent  the  injury. 


it  negligently  fails  to  apply  means 
under  its  control  by  which  the  in- 
jury might  be  prevented,  if  such  em- 
ployee does  all  that  he  can  to  prevent 
the  accident  and  save  himself  from 
harm  after  becoming  aware  of  his 
peril.  Louisville  d  N.  R.  Co.  v.  Burt 
(1893)    101   Ala.   34,   13    So.    130. 

An  instruction  tliat,  if  the  injury  to 
an  employee  could  have  been  avoided, 
in  spite  of  his  negligence,  by  the  exer- 
cise of  due  care  on  the  part  of  defend- 
ant, then  defendant  would  be  liable, 
as  that  would  show  that  plaintiff's 
negligence  did  not  contribute  to  the 
injury,  because  it  was  not  a  direct 
cause  thereof,  is  not  erroneous  where 
it  is  accompanied  by  explanations 
vrhich  show  that  the  language  thus 
used  meant  nothing  more  than  that 
the  employee  could  recover,  unless  his 
negligence  was  the  proximate  cause 
of  the  injury.  Bodie  v.  Charleston  & 
W.  C.  R.  Co.  (1901)  61  S.  C.  468,  39 
S.    E.    715. 

See  also  Louisville  &  Tsl.  R.  Co.  v. 
RoUnson  (1868)  4  Bush,  507;  Greer 
V.  Louisville  £  N.  R.  Co.  (1893)  94 
Ky.  169,  21  S.  W.  649 ;  Walash  R.  Co. 
V.  Zerwich  (1897)  74  111.  App.  670; 
Chesapeake  &  0.  R.  Co.  v.  Lang  (1909) 
135  Ky.  76,  121  S.  W.  993;  Boney  v. 
Atlantic  Coast  Line  R.  Co.  (1911)  155 
N.  C.  95,  71  S.  E.  87;  Ft.  Worth  & 
R.  G.  R.  Co.  V.  Bowen  (1902)  95  Tex. 
364,  67  S.  W.  408;  Chicago,  R.  I.  & 
T.  R.  Co.  V.  Williams  (1904)  37  Tex. 
Civ.  App.  198,  83  S.  W.  248;  St.  Louis 
&  S.  P.  R.  Co.  V.  Vestal  (1905)  38 
Tex.  Civ.  App.  554,  86  S.  W.  790; 
International  &  G.  N.  R.  Co.  v.  Ale- 
man  (1909)  52  Tex.  Civ.  App.  565, 
115  S.  W.  73;  Bunker  v.  Union  P.  R. 
Co.  (1911)  38  Utah,  575,  114  Pac.  764; 
Norfolk  &  W.  R.  Co.  v.  Sollenherger 
(1909)  110  Va.  606,  66  S.  E.  726, 
rehearing  denied  in  (1910)  110  Va. 
618,  66  S.  E.  857. 

It  is  error  to  charge  a  jury  that  they 
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It  is  laid  down  by  some  of  the  authorities  that,  to  entitle  the  serv- 
ant to  recover  by  virtue  of  the  rule,  it  is  not  necessary  that  the  defend- 
ant should  have  had  actual  notice  of  the  injured  party's  fault  in  time 
to  protect  him.  It  is  enough  if  the  defendant  could  by  reasonable 
diligence  have  discovered  the  danger  in  time  to  avert  the  injury.* 
But  the  view  has  also  been  expressed  that  it  is  only  in  very  excep- 


cannot  find  against  the  plaintiff, 
though  he  may  have  been  guilty  of 
contributory  negligence,  if  the  delin- 
quent employee  could  have  prevented 
the  injury  by  the  exercise  of  ordinary 
care.  The  proper  form  of  instruction 
is  that,  if  the  plaintiff  was  guilty  of 
negligence  but  for  vphich  the  injury 
would  not  have  been  inflicted,  the  jury 
should  find  for  the  defendant,  unless 
the  delinquent  employee,  after  seeing 
plaintiff's  danger,  could  have  prevent- 
ed the  injury  by  the  exercise  of  rea- 
sonable care.  Washington  Mfg.  &  Min. 
Go.  V.  Barnett  (1897)  19  Ky.  L.  Rep. 
958,  42  S.  W.  1120. 

It  is  not  error  to  charge  that  the 
plaintiff  could  not  recover  if,  but  for 
his  negligence,  the  injury  would  not 
have  happened,  unless  the  defendant's 
agents  in  charge  of  the  engine  and  ten- 
der knew,  or  could,  by  ordinary  care, 
have  known,  of  the  peril  in  which  his 
negligence  had  placed  him,  and  there- 
after failed  to  observe  reasonable  care 
to  avoid  the  injury  which  ensued. 
Louisville  &  N.  R.  Co.  v.  Lowe  (1904) 
118  Ky.  260,  65  L.R.A.  122,  80  S.  W. 
768. 

It  is  proper  to  instruct  the  jury, 
that  notwithstanding  the  prior  contrib- 
utory negligence  of  the  plaintiff's  in- 
testate if  the  defendant's  engineer 
could,  "with  the  means  at  his  com- 
mand," have  prevented  the  injury,  a 
recovery  may  be  had.     San  Antonio  & 

A.  P.  R.  Go.  v.  Hodges  (1909)  54  Tex. 
Civ.  App.  364,  118  's.  W.  767,  writ  of 
error  denied  in  (1909)  102  Tex.  524, 
120  S.  W.  848. 

6  Louisville  &  N.  R.  Go.  v.  McGoy 
(1883)  81  Ky.  411;  Louisville  &  N.  R. 
Go.  V.  Earl  (1893)  94  Ky.  368,  22  S. 
W.    607;    Morley   v.    Chicago   &   N.    W. 

B.  Go.  (1902)  116  Iowa,  84,  89  N.  W. 
105 ;  Louisville  &  N.  R.  Co.  v.  Lowe 
(1904)     118    Ky.    260,    65    L.R.A.    122, 

80  S.  W.  768;  Wilkerson  v.  St.  Louis 
d  8.  F.  R.  Co.  (1910)  140  Mo.  App. 
306,   124  S.  W.  543;   Houston  d  T.   G. 


R.  Co.  V.  Burnet  (1908)  49  Tex.  Civ. 
App.  244,  108  S.  W.  404. 

If  an  engineer,  in  backing  a,  train 
in  accordance  with  signals  received 
from  a  brakeman,  loses  the  location  of 
the  brakeman,  or  cannot  interpret  the 
signals,  but  continues  to  back  the 
train,  and  the  brakeman  is  injured  by 
being  crushed  between  the  backing  train 
and  cars  that  were  to  be  coupled  there- 
to, it  is  in  effect  the  same  as  if  the 
engineer  had  discovered  the  peril  of 
the  brakeman,  and  he  was  bound  to 
use  ordinary  care  to  avoid  injuring 
him.  Louisville  &  N.  R.  Co.  v.  Pearcy 
(1910)    140  Ky.  677,   131  S.  W.   1036. 

The  application  of  the  doctrine  is 
frequently  permissible  not  only  when 
the  perilous  position  of  such  person 
is  observed,  but  when  it  should  or 
might  have  been  observed  by  the  exer- 
cise of  proper  care.  Edge  v.  Atlantic 
Coast  Line  R.  Co.  (1910)  153  N.  C. 
212,  69   S.  E.   74. 

In  Gulf,  G.  &  S.  F.  R.  Go.  v.  Broohs 
(1910)  —  Tex.  Civ.  App.  — ,  132  S.  W. 
95,  it  was  held  that  in  view  of  the  fact 
that  a  train  running  behind  time  is 
liable  to  meet  a  hand  car  at  any  time, 
and  in  view  of  the  fact  that  the  engineer 
of  the  train  had  failed  to  sound  the 
whistle  before  entering  a  cut  in  which 
the  hand  car  was  struck,  as  he  was  re- 
quired to  do  by  the  rules  of  the  com- 
pany, the  engineer  owed  the  employees 
on  the  hand  car  the  duty  to  exercise 
ordinary  care  to  discover  them  on  the 
track 

A  railroad  company  is  liable  for  in- 
juries to  a  car  repairer  by  propelling 
cars  against  the  one  rmder  which  he 
was  working,  notwithstanding  his  neg- 
lect in  failing  to  place  his  signal  flag 
in  the  best  position,  if  those  in  charge 
of  the  train,  by  the  exercise  of  ordinary 
care,  might  have  discovered  the  flag 
where  it  was  placed,  in  time  to  avoid 
the  injury.  Kentucky  &  I.  Bridge  & 
R.  Co.  v.  Sydor  (1904)  119  Ky.  18,  68 
L.R.A.  183,  82  S.  W.  989,  7  Ann.  Cas. 
1177. 
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tional  cases  that  the  servant  can  recover  without  proving  that  his  dan- 
gerous position  was  actually  known  to  the  master  or  his  agent.®  The 
former  of  these  opposing  theories  seems  to  be  the  correct  one.  There 
is  no  apparent  reason  why  any  exception  should  be  made  in  cases  of 
this  class  to  the  general  principle  which  treats  constructive  and  actual 
knowledge  as  being,  in  a  juridicial  point  of  view,  equivalent  factors. 

It  has  been  expressly  held  that  a  mere  volunteer,  although  he  has 
placed  himself  in  a  position  of  danger  through  his  own  negligence, 
can  recover  of  the  master  for  injuries  received  by  reason  of  the  fail- 
ure of  servants  to  exercise  reasonable  care  to  prevent  injury  to  him 
after  discovering  the  danger.'' 

The  rule  now  imder  discussion  is  generally  considered  to  be  appli- 
cable only  where  an  appreciable  interval  of  time  elapsed  between  the 
negligent  act  of  the  servant  and  the  final  catastrophe,  and  there  was 
accordingly  a  specific  period  during  which  it  was  in  the  defendant's 
power  to  prevent  the  injury  by  proper  care  and  caution.    It  cannot  be 


6  In  Keefe  v.  Chicago  &  N.  W.  R.  Co. 
(1894)  92  Iowa,  182,  54  Am.  St.  Rep. 
542,  60  N.  W.  503,  it  was  held" to  be 
error  to  give  a  charge  to  the  effect  that 
the  defendant  was  liable  if,  by  the  exer- 
cise of  ordinary  care,  the  peril  of  the 
injured  servant  could  have  been  dis- 
covered. The  same  efS'ect,  see  Georgia  P. 
R.  Co.  V.  Lee  (1890)  92  Ala.  262,  9  So. 
230.  See  also  §  1228,  subd.  a,  note  3, 
ante. 

To  charge  one  with  liability  for  per- 
sonal injury  because  of  negligence  sub- 
sequent to  that  of  the  person  injured,  it 
must  appear  that  the  person  charged,  or 
one  for  whose  acts  he  was  responsible, 
knew  of  the  perilous  situation  of  the 
person  injured,  or  that,  by  his  conduct, 
he  was  about  to  become  imperiled;  and 
that  the  person  charged  was  negligent 
in  the  performance  of  his  duty  to  avert 
the  injury,  which  was  the  proximate 
consequence  of  such  neglect.  Louisville 
&  N.  R.  Co.  v.  Young  (1907)  153  Ala. 
232,   16  L.R.A.(N.S.)    301,   45   So.   238. 

In  Louisville  <&  N.  R.  Co.  v.  Lowe 
(1908)  158  Ala.  391,  48  So  99,  it  was 
held  that  the  issue  of  "discovered  peril" 
is  not  embraced  within  a  count  merely 
charging  the  failure  of  the  engineer  to 
keep  a  proper  lookout. 

If  the  defendants  knew  of  the  peril 
of  the  decedent  in  time  to  avoid  injur- 
ing him,  unquestionably  his  contributory 
negligence  was  immaterial;  but  the  de- 
fendants were  not  required  to  suspect 


and  to  look  out  for  his  contributory 
negligence.  Illinois  G.  R.  Co.  v.  Jones 
(1904)   118  Ky.  158,  80  S.  W.  484. 

If  the  servant  has  no  actual  duty  to 
perform  on  the  tracks  at  the  place 
where  he  is  injured,  train  employees  owe 
him  no  duty  until  he  is  actually  dis- 
covered. Louisville,  H.  d  St.  L.  R.  Co. 
V.  Jolly  (1906)  28  Ky.  L.  Rep.  989,  90 
S.  W.  977. 

An  instruction  introduced  by  the 
phrase,  "If  the  engineer  in  charge  of  the 
train  ought,  by  the  exercise  of  ordinary 
care,  to  have  seen  the  deceased  in  his 
perilous  position,"  gives  to  the  jury  an 
erroneous  view  of  the  law.  Erie  R.  Co. 
V.  McCormiok  (1903)  69  Ohio  St.  45, 
68  N.  E.  571. 

An  employee  sent  out  to  warn  and 
stop  an  expected  train,  who  so  far  for- 
gets his  duty  as  to  go  to  sleep  on 
the  track,  cannot  justly  complain  that 
the  servants  of  the  company  on  the  train 
referred  to  were  also  negligent  in  fail- 
ing to  keep  a  proper  lookout.  8t.  Louis 
&  8.  F.  R.  Co.  V.  Finley  (1909)  122 
Tenn.  127,  118  S.  W.  692,  18  Ann.  Cas. 
1141. 

The  language  used  in  Williams  v. 
Kirhy  Lumber  Co.  (1911)  —  Tex.  Civ. 
App.  — ,  136  S.  W.  1182,  seems  to  indi- 
cate that  the  court  took  the  same  view. 

1  Evarts  v  St.  Paul,  M.  &  M.  R.  Co. 
(1894)  56  Minn.  141,  22  L.R.A.  663, 
45  Am.  St.  Rep.  460,  57  N.  W.  459. 
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construed  in  such  a  manner  as  to  absolve  a  servant  from  the  conse- 
quences of  his  negligence  in  a  case  which  presents  the  ordinary  ele- 
ments of  a  breach  of  duty  on  the  master's  part,  resulting  in  more  or 
less  permanent  conditions,  and  a  want  of  caution  on  the  servant's 
part  in  performing  his  functions  during  the  continuance  of  those  con- 
ditions.* 

But  a  different  theory  has  been  propounded  in  North  Carolina  in 
respect  both  to  a  statutory  duty,^  [and  to  a  common-law  duty.^"] 

B.  What  constitutes  conteibutoet  negligence  on  the  paet  of 

A  SERVANT. 

1242.  [328]  Generally. — The  standard  which  a  servant  is,  like  any 
other  person,  required  to  satisfy  in  doing  the  acts  which  a  perform- 
ance of  his  duties  involve,  is  that  expressed  by  the  phrases  "ordinary 
care,"  '  or  "ordinary  care  and  diligence,"  *  or  "reasonable  and  ordi- 

8  In  Cagney  v.  Hannibal  &  St.  J.  R.  (]898)  122  N.  C.  977,  41  L.R.A.  399, 
Co.  (1879)  69  Mo.  416,  the  court  held  65  Am.  St  Rep.  734,  30  S.  E.  115.  See 
erroneous  an  instruction  to  the  eflect  also  Troxler  v.  Southern  K.  Co.  (1899) 
that,  even  If  the  jury  should  believe  that  124  N.  C.  189,  44  L.R.A.  313,  70  Am. 
the  plaintiff  v?as  guilty  of  negligence  St.  Rep.  580,  32  S.  E.  550;  Fleming  v. 
Vifhich  contributed  to  the  injury,  yet  Southern  R.  Co.  (1902)  131  N.  C  476, 
they  should  find  for  him,  if  they  also  42  S.  E.  905,  rehearing  granted  in 
believed  that  the  defendant  might  have  (1903)  132  N.  C.  714,  44  S.  E.  551; 
avoided  said  injury  by  the  use  of  ordi-  Elmore  v.  Seaboard  Air  Line  R.  Co. 
nary  care  in  furnishing  plaintiff  with  (1903)  132  N.  C.  865,  44  S.  E.  620,  af- 
safe  instrumentalities  upon  which  to  firming  (1902)  130  N.  C.  506,  41  S  E. 
perform  the  work  on  which  he  was  en-  786,  and  reversing  on  rehearing  (1902) 
gaged,  and  that  such  want  of  care  was  131  N.  C.  569,  42  S.  E.  989. 

the  proximate  cause  of  the  injury.  l"  Orr    v.    Southern    Bell    Teleph.    & 

See  also  Rains  v.  St.  Louis,  I.  M.  d  Teleg.  Co.   (1903)    132  N.  C.  691,  44  S. 

8.  R.  Go.    (1879)    71  Mo.   164,  36  Am.  E.  401   (failure  to  furnish  proper  tools) . 

Rep.   459,   where   it  was   held  error   to  l  Carr    v.     Manchester    Klectric    Co. 

give   an   instruction  to  the  effect  that,  (1900)    70   N.   H.   308,    48    Atl.    286; 

although  the  servant  might  have  failed  Georgia,    Cotton    Oil     Co.    v.    Jackson 

to    exercise    ordinary   care,    and   might  (1900)  ■   112     Ga.    620,   37    S.   E.   873; 

have   been   guilty   of    negligence    which  Wrightsville   &   T.   R.   Co.  v.  Lattimore 

contributed  to  the  injury  complained  of,  (1903)    118   Ga.   581,   45     S.    E.     453; 

yet,  if  the  defendant  might,  by  dift'er-  Central    R.    Co.    v.    McClifford    (1904) 

ently  erecting  or  maintaining  the  bridge  120  Ga.  90,  47  S.  E.  590;  Jfocon,  D.  &  S. 

which    caused    that    injury,    or   by   the  R.   Co.  v.  Holsey    (1911)     9    Ga.    App. 

exercise  of  ordinary   care  and  caution,  100,  70  S.  E.  354;   Toler  v.  Swan-Day 

have  avoided  the  injury,  the  jury  should  Lumber    Co.     (1907)     30    Ky.  L.   Rep. 

find  for  the  plaintiff.  810,  99  S.  W.  625;   Schiller  v.  Kansas 

9  It  has  been  laid  down  that  a  brake-  City  Breweries  Co.  (1911)  156  Mo. 
man's  contributory  negligence  in  coup-  App.  569,  137  S.  W.  607;  Stone  v. 
ling  cars  would  not  preclude  recovery  Union  P.  R.  Co.  (1909)  35  Utah,  305, 
for  the  continuing  act  of  negligence  of  100  Pac.  362;  Chesapeake  &  0.  R.  Go. 
which  the  company  was  guilty  in  hav-  v.  Bowman  (1909)  109  Va.  44,  63  S. 
ing  failed  to  comply  with  a  statute  re-  E.  432. 

quiring  the  use  of  self-couplers  on  its  And  see  Mercereau  v.  MauglUin 
cars.       Greenlee    v.    Soutnern    R.    Go.    Mill  Co.   (1909)  53  Wash.  475,  102  Pac. 
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nary  care,"  *  or  "ordinary  diligence  or  common  prudence."  *  He  is 
bound  to  exercise  that  degree  of  care  which  a  reasonably  prudent 
person  would  use  in  order  to  avoid  being  injured,^  or  which  might, 
under  the  given  circumstances,  be  "reasonably  expected  of  an  ordi- 
narily prudent  person."  ® 

Instructions  are  correct  or  erroneous,  according  as  they  recognize 
•or  ignore  the  standard  thus  iixed.'' 

There  is  some  authority  for  the  theory  that  certain  classes  of  em- 


.232,  where  it  was  held  that  in  follow- 
ing directions  to  keep  a  conveyor  under 
a  saw  clean,  a  servant  is  not  to  be 
charged  with  contributory  negligence 
because  he  did  not  discriminate  nicely 
between  refuse  that  was  lodged  and 
that   which   was   apparently   lodged. 

2  Bessemer  Land  &  Improv.  Co.  v. 
Campbell  (1898)  121  Ala.  50,  77  Am. 
St.   Rep.   17,  25   So    793. 

3  Greenleaf  v.  Dubuque  &  8.  G.  R.  Go. 
(1871)  33  Iowa,  57;  Gates  v.  Pennsyl- 
vania R.  Co.  (1893)  154  Pa.  506,  26 
Atl.  598;  Smith  v.  Norfolk  &  I'. 
Traction  Co.  (1909)  109  Va.  453,  63 
:S.   E.   1005. 

4  Central  R.  &  Blcg.  Go.  Lanier 
(1889)    83  Ga.  587,  10  S.  E.  279. 

^MHlson  V.  Williams  (1900)  22  Ky. 
L.  Rep.  567,  58  S.  W.  444.  And  see 
Louisville  &  N.  R.  Go.  v.  Shumaker 
(1902)  23  Ky.  L.  Rep.  2458,  67  S.  W. 
829;  Rapid  Transit  R.  Co.  v.  Edwards 
(1909)  55  Tex.  Civ.  App.  543,  118  S. 
W.  838 ;  Wharton  v  Tacoma  Fir  Door 
Co.  (1910)  58  Wash.  124,  107  Rac. 
1057. 

6  Georgia  Cotton  Oil  Co.  v.  Jackson 
(1900)  112  Ga.  620,  37  S.  E.  873;  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Harmon 
(1908)    85   Ark.  503,   109   S     W.    2!)5 ; 

Atoka  Goal  &  M.in.  Go.  v.  Miller  (1907) 
7  Ind.  Terr.  104,  104  S.  W.  555;  Hubler 
^r.  Johnson- McLean  Co.  (1905)  74  Neb. 
840,  105  N.  W.  247;  Gray  v.  Northern 
P.  R.  Co.  (1909)  139  Wis.  419,  121  N. 
W.  142. 

7  A  jury  is  properly  charged  that,  al- 
though it  is  the  duty  of  a  railroad  com- 
pany to  use  the  highest  degree  of  care 
to  insure  the  safety  of  its  passengers, 
the  engineer  of  a  passenger  train  is  not 
lequired,  as  between  himself  and  tlie 
company,  to  exercise  more  than  ordi- 
nary care.  Hall  v.  Chicago,  B.  &  N.  R. 
■Co.  (1891)  46  Minn.  439,  49  N.  W.  239. 

in  an   action  for   injuries   caused  by 
ithe  failure  of  the  master's   representa- 
M.  &  S.  Vol.  III.— 213. 


tive  to  give  instructions  to  an  employee 
regarding  the  direction  in  which  he  was 
to  run  when  a  tree  which  he  was  cut- 
ting down  should  fall,  it  is  proper  to 
refuse  a  charge  implying  that  he  could 
not  recover  if  he  did  not  run  in  a  safe 
direction.  Postal  Teleg.  Gable  Go.  v. 
Hulsey  (1896)  115  Ala.  193,  22  So.  854. 

An  instruction  is  erroneous  by  which, 
in  a  ease  where  a  railway  servant  was 
knocked  off  a  car  by  the  spout  of  a 
water-tank,  the  jury  are  told,  without 
qualification,  that  their  verdict  should 
be  for  the  defendant,  if  they  found  that 
plaintiff  could  have  avoided  the  col- 
lision by  stooping  or  moving  to  either 
side  of  the  car,  and  still  have  per- 
formed his  duty,  but  that  he  did  not  so 
avoid  the  spout.  Greenleaf  v.  Dubuque 
&  S.  C.  R.  Go.   (1871)   33  Iowa,  57. 

See  further  as  to  this  class  of  cases, 
§   1266,  post. 

An  instruction  that  "it  is  the  duty  of 
every  person  to  use  his  senses  to  learn 
what  is  going  on  about  him,  and  that, 
the  more  dangerous  a  position  in  which 
he  is  placed,  the  more  care  should  he 
use  to  protect  himself  from  injury," 
is  properly  refused  as  misleading,  since, 
without  explanation,  the  jury  miglit  in- 
fer that  a  higher  degree  of  care  than 
ordinary  care  would  be  required. 
International  d  G.  N.  R.  Co.  v.  Stephen- 
son (1897)  22  Tex.  Civ.  App.  220,  54 
S.  W.  1086. 

An  instruction  that  if  the  jury  be- 
lieve that  the  servant  knew  of  the  ex- 
istence of  the  dangerous  conditions 
which  caused  his  death  in  time  to  liave 
escaped  from  the  place  where  they 
existed,  and  failed  to  do  so,  they  must 
find  for  defendant,  is  properly  refused 
as  exacting  too  high  a  degree  of  dili- 
gence. Bessemer  Land  &  Improv.  Co. 
v.  Campbell  (1898)  121  Ala.  50,  77  Am. 
St.  Rep.  17,  25  So.  793. 

An  instruction  that,  in  determining 
decedent's   contributory   negligence,   the 
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jury  should  consider  whether  the  aerv- 
i.nt  had  exercised  due  and  reasonable 
care,  and  that,  if  they  should  believe 
that  decedent  did  not  exercise  the 
greatest  care  and  caution  that  an  ordi- 
narily prudent  man  would  exercise  un- 
der like  circumstances,  then  they  should 
find  for  defendant, — is  properly  re- 
fused, ilissouri  P.  R.  Co.  v.  Fox 
(3000)   60  Neb.  531,  83  N.  W.  744. 

Error  in  charging  that  the  care  re- 
quired of  an  employee  in  the  use  of 
implements  and  the  operation  of  ma- 
chinery is  such  as  "a  man  of  his  ex- 
perience and  his  situation  would  ordi- 
narily use,"  instead  of  such  care  as  an 
ordinarily  prudent  man  of  his  experi- 
ence and  in  his  situation  would  ordi- 
narily use,  is  not  cured  by  a  subse- 
quent paragraph  correctly  defining,  in 
general  terms,  negligence  and  ordinary 
"are.  Hillsboro  Oil  Co.  v.  White  (1897) 
-  Tex.  Civ.  App.  — ,  41  S   W.  874. 

An  instruction  requiring  the  servant 
to  use  "such  ordinary  care  as  a,  person 
of  ordinary  prudence  would  have  used 
under  similar  circumstances"  is  not 
misleading,  as  causing  the  jury  to  be- 
lieve that  plaintiff  was  not  required  to 
use  as  high  a  degree  of  care  as  a  per- 
son of  ordinary  prudence  "would 
reasonably  have  been  expected  to  exer- 
cise" under  similar  circumstances. 
Galveston,  JI.  &  8.  A.  R.  Co.  v.  Williams 
(1901)  —  Tex.  Civ.  App.  — ,  62  S.  W. 
808. 

The  use  of  the  word  "expected"  in  an 
instruction  in  an  action  for  the  death 
of  an  employee,  that,  even  though  the 
jury  find  that  defendant  was  negligent, 
if  they  further  find  that  the  employee 
did  not  exercise  that  ordinary  care  and 
diligence  to  prevent  injury  which  would 
be  "expected"  of  an  ordinarily  prudent 
person  in  similar  circumstances  the 
jury  should  find  for  defendant, — is 
proper.  Galveston,  H.  &  8.  A.  R.  Co. 
V.  Bonnet  (1896)  —  Tex.  Civ.  App.  — . 
38  S.  \y.  813. 

A  requested  instruction  that  the  mas- 
ter is  not  liable  if  the  injured  employee 
thrust  his  hand  into  the  recesses  of  a 
going  machine  without  knowing  what 
lie  would  meet  is  properly  supplemented 
by  the  additional  statement  that,  if  a 
prudent  person  would  not  have  done 
what  the  plaintiff  did,  the  verdict  must 
be  for  the  defendant.  Bennett  v.  War- 
ren   (1903)    70  N.  H.  .564,  49   Atl.   105. 

The  jury  should  not  be  told  to  con- 
sider what  degree  of  care  the  servant's 


"intelligence  and  understanding"  should 
have  enabled  him  to  exercise  under  the 
given  circumstances.  Georgia  Cotton 
Oil  Co.  V.  Jackson  (1900)  112  Ga.  620, 
37  S.  E.  873. 

Nor  is  it  proper  to  charge  that  the 
question  to  be  answered  is  whether  a 
man  of  ordinary  intelligence  would  re- 
gard the  work  as  hazardous.  A  man 
of  ordinary  intelligence  may  be  very 
rash.  Ft.  Wayne  v.  Christie  (1901) 
156  Ind.  172,  59  N.  E.  385. 

Where  an  instruction  states  that  it 
was  the  duty  of  deceased  to  take  rea- 
sonable care  of  his  own  safety,  "even 
though  to  do  so  required  his  whole 
time,"  the  last  clause  is  properly  strick- 
en out.  Pittsburgh,  C.  &  8t.  L.  R.  Co. 
v.  McGrath  (1885)  115  111.  172,  3  N.  E. 
439. 

In  a  case  where  the  theory  of  the 
defense  was  that  a  brakeman  ought  to 
have  observed  that  the  bumper  on  one 
of  two  cars  which  he  was  about  to 
couple  was  higher  than  that  on  the 
other,  and  that  the  link  which  he  was 
using  was  too  short,  it  was  held  proper 
to  refuse  to  charge  the  jury  in  sub- 
stance that,  if  a  particular  duty  was 
imposed  upon  the  plaintiff,  and  he 
failed  to  perform  that  duty,  or  that,  if 
the  plaintiff  in  attempting  to  discharge 
the  duty  so  imposed  committed  an  er- 
ror of  judgment  which  resulted  in  in- 
jury, he  could  not  recover.  Such  an  in- 
struction is  faulty  in  that  it  ignores 
the  question  whether  the  plaintiff,  in 
the  omission  of  the  duty,  or  in  the  form- 
ing of  his  judgment,  which  turned  out 
to  be  erroneous,  was  in  any  way  guilty 
of  negligence.  The  court  remarked 
that,  while  it  might  be  difficult  to  sup- 
pose a  case  in  which  a  man  could  omit 
to  perform  an  imposed  duty,  and  yet  be 
entirely  free  from  fault,  it  was  possible, 
and  even  probable,  that  a  man  in  the 
performance  of  a  duty  imposed  on  him 
might  exercise  the  greatest  care,  and 
still,  because  of  an  error  of  judgment  in 
the  performance  of  the  duty,  might, 
without  fault  on  his  part,  be  injured. 
Port  Royal  d  W.  C.  R.  Co.  v.  Davis 
(1894)   95  Ga.  292,  22  S.  E.  833. 

It  is  erroneous  to  instruct  the  jury 
to  find  for  the  defendant  if  they  found 
that  the  plaintiff's  injuries  were  caused 
by  his  own  acts  in  mining  and  exca- 
vating a  room  in  a  mine,  without  re- 
gard to  his  own  care  or  knowledge  of 
the  danger.  Barrett  v.  Dessy  (1908) 
78  Kan.  642,  97  Pac.  786. 
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ployees  are  to  be  judged  by  more  lenient  standards  than  othera.'  But 
this  conception  seems  to  be  inconsistent  with  the  central  idea  which 
governs  cases  of  this  class,  viz.,  that  the  one  constant  standard  is  the 
hypothetical  behavior  of  a  prudent  person  under  the  given  circum- 
stances. 

The  acceptance  of  that  standard  also  renders  it  necessary  to  reject 
the  motion  that  it  may  be  material  to  inquire  whether  the  injured 
servant  himself  believed  that  he  was  acting  prudently  at  the  time  of 
the  accident.' 

1243.  [329]  Care  proportionate  to  the  danger  must  be  exercised. — 
The  obligatory  care  which  is  designated  as  "ordinary"  varies  accord- 
ing to  circumstances.^ 

In  Cole  V.  St.  Louis  Transit  Co.  of  some  persons  may  not  be,  for  tlie 
(1904)  183  Mo.  81,  81  S.  W.  1138,  the  purposes  of  preventing  a  recovery,  rash- 
court  approved  an  instruction  defining  ness  in  a  vforkman,  if  the  master  Icnew 
the  duties  of  the  plaintiff  to  have  been  that  the  rashness  was  of  a  Icind  which 
to  exercise  "reasonable  and  ordinary  workmen  of  that  particular  class  ordi- 
care  as  a  gripman   on  said    cars,"    al-  narily  exhibited. 

though    the    court    recognized   the   fact  9  It  is  error  to  give    an    instruction 

that  the  defendant,  as  a  common  carrier  from  which  the  jury  may  infer  that  the 

of    passengers,    must,    as    toward    such  fact  that   a,  brakeman   who  was   killed 

passengers,  exercise  a  very  high  degree  while  uncoupling  cars  did    not    believe 

of    care.  it  was  imprudent  to  uncouple  them  in 

Instructions  are  properly  refused  the  manner  that  he  did,  and  had  good 
which  impose  upon  a  carpenter  at  ground,  as  a  reasonably  prudent  man, 
v.'ork  on  a  scaffold  the  duty  of  exercis-  for  believing  that  he  could  uncouple 
ing  the  highest  degree  of  care.  Hester  them  without  injury  to  himself,  will 
T.  Jacob  Dold  Packing  Co.  (1902)  95  relieve  him  from  the  charge  of  con- 
Mo.  App.  16,  75  S.  W.  695.  tributory  negligence.   Pieart  v.  Chicago, 

An  instruction  is  proper  which  tells  R.  I.  &  P.  R.  Co.   (1891)   82  Iowa,  148, 

the  jury  that  if  the  plaintiff's  injuries  47  N.  W.  1017. 

were  due  to  his  own  want  of  ordinary  1  "What   would   be   ordinary   care   in 

care  and  prudence  at  the  time,  he  could  handling  building  sand  would  be  gross 

not  recover.     Morgan    v.    C.    Eager    &  negligence  in  handling  gunpowder.    So, 

Sons   Hinge   Mfg.    Co.    (1906)    120  Mo.  the   care  to  be  exercised  in  running  a 

App.  590,  97  S.  W.  638.  locomotive   through    a   crowded   city    is 

Though    running    a    passenger    train,  something  very  different  from  that  re- 

the  decn-ee  of  care  and  prudence  to  be  quired    in    driving    the    same    kind    of 

exercised   by   the  engineer  for  his  own  vehicle  through  the  open  country.   Nev- 

safety  is  not  on  that  account  raised  to  ertheless,   in   both   cases    the    care    re- 

a  higher  degree  than  ordinary  care  and  quired  is  that  only  which  a  man  of  ordi- 

prudence,   such   as  a  man    of    ordinary  nary    prudence    would    exercise    under 

nrudence  would  exercise  under  the  same  like     circumstances."      Philadelphia    & 

or  like  circumstances.     Qulf,  C.  &  8.  F.  R.  R.  Co.  v.  Boyer   (1881)   97  Pa.  101. 

R     Co    V.    Boyce    (1905)    39   Tex.    Civ.  A  servant  is  bound  to    exercise    for 

App    i95'  87   S.  W.  395.     And    to    the  his  own  protection  that  degree  of  care 

same  effect    Hall  v.  Chicago,  B.  &  N.  R.  which   is  commensurate  with  the  char- 

Co    (1891)  46  Minn.  439,  49  N.  W.  239.  acter    of   his   occupation,    and   which   a. 

8  In  Paterson    v.    Wallace     (1854)     1  reasonably    prudent    person  would  use 

Macq    H    L    Gas    748,  28  Eng.  L.  &  Eq.  under  like  circumstances.   Ashland  Goal 

Ren   48  (a  mining  accident)  Lord  Cran-  d  I.  R.  Co.  v.  Wallace   (1897)    101  Ky. 

worth  remarked  that  rashness  is  a  rela-  626,  42  S.  W.  744,  rehearing  denied  in 

tive   term      That  which   would   reason-  (1897)   101  Ky.  644,  43  S.  W.  207. 

ably  be  treated  as  rashness  in  the  case  It  is  the  duty  of  a  minor  to  be  vigi- 
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But  this  variation  does  not  imply  that  the  standards  by  which  the 
quality  of  the  servant's  conduct  is  to  he  tested  is  different  in  different 
employments.  Whatever  may  be  the  nature  of  the  work,  the  stand- 
ard to  be  considered  remains  intrinsically  the  same,  and  the  servant 
is  never  required  to  exercise  any  greater  care  and  diligence  than  a 
prudent  person  would,  under  like  circumstances,  usually  exercise  for 
his  own  safety.^ 

The  instructions  should  be  so  worded  as  to  make  this  principle 
quite   clear   to   the   jury.^ 


lant  and  careful  in  his  own  behalf,  and 
to  use  a  degree  of  care  proportioned  to 
the  degree  of  danger  in  the  ordinary 
discharge  of  his  duties.  Trihay  v. 
Brooklyn  Lead  Min.  Co.  (1886)  4  Utah, 
468,  11  Pac.  012  (instruction  to  this 
effect  approved) . 

If  the  employment  is  a  hazardous 
one,  the  servant  is  required  to  use  very 
great  precaution  to  avoid  danger. 
Union  P.  R.  Co.  v.  Estes  (1887)  37 
Kan.  715,  16  Pac.  131. 

To  the  extent  that  the  intoxicated 
condition  of  a  fellow  servant  is  dis- 
covered by  a  servant,  the  duty  to  act 
with  reference  to  that  condition  is  ordi- 
narily imposed.  Johnson  v.  Lake  Shore 
&  M.  8.  R.  Co.  (1910)  162  Mich.  301, 
127  N.  W.  271. 

Acts  customary  on  the  part  of  rail- 
road employees  in  necessarily  placing 
themselves  in  dangerous  positions  would 
be  most  obviously  negligence  in  others. 
Sparks  v.  Wisconsin  C.  R.  Co.  (1909) 
139  Wis.  108,  120  N.  W.  858. 

Reaching  for  a  tool  or  implement  in 
its  accustomed  place,  grasping  it, 
swinging  it  up  and  striking  a  blow  with 
it  without  looking  at  the  tool  or  imple- 
ment, may  be  found  to  be  an  act  from 
which  an  ordinarily  prudent  person 
might  anticipate  some  injury  to  him- 
self. Lehman  v.  Chicago,  St.  P.  M.  & 
O.  R.  Co.  (1909)  140  Wis.  497,  122  N. 
W.   1059. 

Where  the  servant  is  advised  of  the 
unusually  dangerous  character  of  a 
structure,  he  is  required  to  use  a  higher 
degree  of  skill  and  care  than  would  de- 
volve upon  him  in  using  one  less 
dangerous.  Vnited  States  Exp.  Co.  v. 
Ball   (1911)   36  App.  D.  (J.  269. 

Servants  laboring  under  physical  dis- 
abilities must  be  more  careful  than 
others  in  going  where  they  may  incur 
danger.      McKain     v.     Camden    Water, 


Light  &  Ice  Co.  (1911)  89  8.  C.  378,  71 
S.  E.  949. 

2  Thus  a  railroad  engineer  required 
by  the  rules  to  run  very  cautiously 
during  heavy  storms  is  required  to 
exercise  only  that  high  degree  of  care 
which  is  reasonable  under  the  circum- 
stances. Scagel  v.  Chicago,  M.  &  St. 
P.  R.  Co.  (1891)  83  Iowa,  380,  49  K. 
W  990.  See  also  next  note,  and  §  1242, 
note  8. 

Ordinary  care  on  the  part  of  a 
carpenter  who  is  laying  a  cross  walk 
near  a  place  where  240  trains  entered 
or  departed  each  day,  and  every  train 
had  to  be  pulled  in  or  out  empty,  re- 
quired a  high  degree  of  care  or  watch- 
fulness to  avoid  danger.  Chicago,  R. 
I.  &  P.  R.  Co.  V.  Miller  (1907)  135  111. 
App.  26. 

A  servant  is  required  only  to  use 
reasonable  care,  and  it  is  not  con- 
tributory negligence  to  fail  to  use  one's 
best  judgment.  Baltimore  £  0.  8.  W. 
R.  Co.  V.  Cavanaugh  (1904)  35  Ind. 
App.  32,  71  N.  E.  239. 

Reasonable  care  is  all  that  can  be  ex- 
pected of  a  servant  even  in  a  dangerous 
occupation.  Huggard  v.  Glucose  Sugar 
Ref.  Co.  (1906)  132  Iowa,  724,  109  N. 
W.  475. 

3  It  is  proper  to  refuse  an  instruction 
that  a  man  engaged  in  sucn  dangerous 
work  as  that  of  a  railway  switchman 
is  bound  to  exercise  the  highest  dili- 
gence and  caution.  Lake  Shore  &  M.  8. 
R.  Co.  V.  O'Cormer  (1885)  115  111.  254, 
3  N.  E.  501. 

An  instruction  which  implies  a 
gradation  of  the  care  to  be  exercised  by 
employees,  in  different  capacities,  of 
railway  companies,  to  absolve  them 
from  the  charge  of  contributory  negli- 
gence, in  an  action  against  the  com- 
pany for  negligently  causing  the  death 
of  one  of  its  brakemen,    is    erroneous. 
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1244.  [330]  Respective  provinces  of  court  and  jury  in  determining 

the  servant's  negligence. — Whether  the  action  of  an  injured  servant  is 
barred  on  the  ground  that  he  was  negligent  is  a  mixed  question  of 
law  and  fact.  What  duty  is  to  be  implied  as  incident  to  the  rela- 
tion which  he  holds  to  his  employer  is  always  a  matter  for  the  deter- 
mination of  the  court.^  What  constitutes  a  dereliction  of  that  duty 
is  a  matter  primarily  for  the  jury.^  It  was  recently  laid  down  in  the 
English  court  of  appeal  that  a  verdict  negativing  fault  on  the  serv- 
ant's part  is  usually  conclusive ;  *  and  in  a  theoretic  point  of  view 
this  statement  would  doubtless  be  accepted  as  correct  in  the  United 


Missouri,  P.  R.  Go.  v.  Gihson  (1896) 
56  Kan.  661,  44  Pac.  612. 

An  instruction  to  the  effect  that  a 
brakeman,  part  of  whose  duties  consist- 
ed in  helping  to  remove  damaged  cars 
in  the  yards,  is  bound  to  exercise  "more 
than  ordinary  care  and  vigilance  to  pro- 
tect himself"  in  moving  a  car  marked 
as  damaged,  requires  too  high  a  degree 
of  care,  and  should  be  refused.  Taylor 
V.  Missouri  P.  R.  Go.  (1891)  —  Mo. 
— ,  16  S.  W.  206. 

It  is  proper  to  give  an  instruction 
that  a  night  watchman  on  a  railroad 
track  is  not  required  to  use  a  greater 
degree  of  care  for  his  own  personal  safe- 
ty than  is  usually  exercised  by  careful 
and  prudent  persons  under  similar  cir- 
cumstances. Baltimore  &  0.  8.  W.  R. 
Go.  V.  Alsop   (1897)   71  111.  App.  54. 

An  instruction  that  a  servant  is 
bound  to  use  the  care  which  a  person 
of  ordinary  prudence  would  use  in  the 
same  situation,  considering  all  the  risks 
thereof,  is  proper.  Texas  d  N.  0.  R.  Go. 
v.  Single  (1895)  9  Tex.  Civ.  App.  322, 
29  S.  W.  674. 

An  instruction  that  negligence  is  a 
relative  term  when  applied  to  different 
sets  of  circumstances,  and  that  the  cau- 
tion required  in  one  case  may  be  great- 
er than  that  required  in  another;  but 
that  in  any  ease  the  law  imposed  the 
duty  of  observing  the  care  due  under 
such  circumstances,  which  was  the 
amount  of  care  which  would  be  exer- 
cised by  a  man  of  ordinary  intelligence 
and  prudence, — is  not  erroneous  as 
charging  that  in  some  cases  a  higher 
degree  of  care  than  due  care  is  neces- 
sary. Bodie  V.  Charleston  <&  W.  G.  R. 
Co.  (1901)  61  S.  C.  468,  39  S.  E.  715. 

An  instruction  is  erroneous  which  per- 
mits the  jury  to  find  for  the  plaintiff 
even  if  his  conduct  fell  short  of  that  of 


an  ordinarily  prudent  person  under  the 
circumstances.  Bennett  v.  Grystal  Gar- 
honate  Lime  Go.  (1908)  146  Mo.  App. 
565,   124  S.  W.   608. 

An  instruction  which  requires  that 
the  servant,  in  order  to  entitle  him  to 
recover,  should  have  been  absolutely 
free  from  any  negligence  whatever,  is  er- 
roneous, since  all  the  law  requires  is 
the  exercise  of  ordinary  care  under  the 
circumstances  surrounding  the  servant, 
and  this  he  may  exercise  although  he 
may  be  slightly  negligent  in  the  broad- 
est sense  of  the  term.  Gage  v.  Springs- 
ton  Lumber  Go.  (1907)  47  Wash.  141, 
91  Pac.  558. 

1  3Iad  River  d  L.  E.  R.  Go.  v.  Barber 
(1856)  5  Ohio  St.  541,  67  Am.  Dec.  312, 
holding  it  error  to  instruct  the  jury 
that  what  constituted  "tlie  various  du- 
ties of  a  conductor  of  a,  train  of  cars," 
incident  to  his  position,  was  a  question 
of  fact  to  be  found  by  the  jury  from 
the  evidence. 

8  Mad  River  <&  L.  E.  R.  Go.  v.  Barber 
(1856)  5  Ohio  St.  541,  67  Am.  Dee.  312. 

Where  a  servant  signs  a  contract  con- 
taining a  special  clause  which  binds 
him  to  use  care,  the  stipulation  applies 
to  everything  he  may  undertake  to  do; 
but  it  is  for  the  jury  to  decide  whether 
he  has  violated  it.  Jones  v.  La7ce  Shore 
dc  M.  8.  R.  Go.  (1883)  49  Mich.  574,  14 
N.  W.  551. 

A  charge  in  an  action  for  the  wrong- 
ful killing  of  a  servant  that  there  was 
no  sufficient  evidence  that  the  negli- 
gence of  deceased  did  not  contribute  to 
hia  injury  was  properly  refused,  as  as- 
suming that  deceased  was  negligent. 
Knight  v.  Overman  Wheel  Go.  (1899) 
174  Mass.  455,  54  N.  E.  890. 

3  Williams  v.  Birmingham  Battery  <t- 
Metal  Go.  [1899]  2  Q.  B.  338,  68  L.  J. 
Q.  B.  N.  S.  918.     The  reader  may  con- 
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States,  also.  But  it  seems  safe  to  say  that  the  principle  which  it  era- 
bodies  has  not  always  been  observed  in  practice.  The  American  courts, 
more  especially,  as  is  strikingly  indicated  by  many  of  the  decisions 
cited  in  the  ensuing  sections,  have  gone  to  such  extreme  lengths  in 
controlling  and  setting  aside  verdicts,  that  it  seems  to  be  often  diffi- 
cult, if  not  impossible,  to  acquit  them  of  ignoring  altogether  the  true 
boundary  line  betweeu  their  own  functions  and  those  of  juries. 

In  ci.  -loyers'  liability  cases  the  judges  frequently  have  occasion  to 
enunciate  the  applicability  of  the  ordinary  doctrines  Avhich  determine 
whether,  under  the  given  circumstances,  the  negligence  of  the  plain- 
tiff is  a  question  for  the  jury  or  for  the  court, — viz.,  that  a  servant 
ought  not  to  be  declared,  as  a  matter  of  law,  to  have  been  in  fault 
where  there  is  a  reasonable  doubt,  either  as  to  the  facts  themselves,* 
or  as  to  the  inferences  of  fact  to  be  drawn  from  the  testimony ;  ^ 


suit  1  Beven,  Neg.  pp.  148  et  seq.,  for  a 
general  discussion  of  the  English  deci- 
sions regarding  the  respective  provinces 
of  the  court  and  jury  in  negligence  cases. 

*  New  Orleans  lee  Co.  v.  O'Malley 
(1899)  34  C.  C.  A.  233,  92  Fed.  108; 
Olsen  V.  Starin  (1899)  43  App.  Div. 
422,  60  N.  Y.  Supp.  134  (evidence  con- 
flicting) ;  Southern  R.  Go.  v.  Cooper 
(1901)  23  Ky.  L.  Rep.  290,  62  S.  W. 
858  (evidence  conflicting)  ;  Missouri, 
K.  &  T.  R.  Co.  V.  Young  (1896)  4  Kan. 
App.  219,  45  Pac.  963  (verdict  based  on 
conflicting  evidence,  held  conclusive)  ; 
Texas  &  P.  R.  Co.  v.  Parhs  (1902)  52 
C.  C.  A.  117,  114  Fed.  161;  Garter  Rice 
&  Co.  V.  AuUn  (1909)  97  C.  C.  A.  274, 
172  Fed.  916;  Branz  v.  Omaha  &  G.  B. 
It.  &  Bridge  Co.  (1903)  120  Iowa,  406, 
94  N.  W.  906;  Cotton  v.  Center  Coal 
Min.  Co.  (1909)  147  Iowa,  427,  123  N. 
W.  381;  Porter  v.  St.  Joseph  Stock 
Yards  Go.  (1908)  213  Mo.  372,  111  S.  W. 
1136;  Young  v.  St.  Louis,  I.  M.  &  S.  R. 
Go.  (1910)  227  Mo.  307,  127  S.  W.  19; 
'Wallace  v.  Seaboard  Air  Line  R.  Co. 
(1906)  141  N.  C.  646,  13  L.R.A.(N.S.) 
384,  54  S.  E.  399;  Carlin  v.  William 
Butler  Go.  (1908)  220  Pa.  194,  69  Atl. 
552. 

An  instruction  that  if  a  red  light  by 
night  displayed  on  a  train  is  a  danger 
signal,  and  known  to  be  such  generally 
by  railroad  emploj'ees,  it  was  incumbent 
upon  employees  engaged  in  switching 
cars  on  a  track  upon  which  a  car  dis- 
playing such  light  was  standing  to  heed 
such  signal  and  to  act  with  caution  in 
its  presence,    although    they    may    not 


have  known  that  a  car  inspector  was 
under  the  standing  car,  is  erroneous, 
where  there  is  evidence  tending  to  show 
that  such  a  light  under  the  circiuii- 
stances  known  to  the  employees,  or 
which  they  were  bound  to  know,  did  not 
necessarily  indicate  danger,  but  merely 
that  the  car  on  which  it  was  displayed 
was  the  end  of  the  train.  Abiitt  v. 
Lake  Erie  &  W.  R.  Co.  (1898)  150  Ind. 
498,  50  N.  E.  729. 

5  Gates  V.  Pennsylvania  R.  Co.  (1893) 
154  Pa.  566,  26  Atl.  598;  Payne  v. 
Reese  (1882)  100  Pa.  301;  Bannon  v. 
Lutz  (1893)  158  Pa.  166,  27  Atl.  890; 
Texas  &  P.  R.  Co.  v.  Gentry  (1895)  163 
U.  S.  353,  41  L.  ed.  186,  16  Sup.  Ct. 
Rep.  1104;  Flaherty  v.  Norwood  Engi- 
neering Co.  (1898)  172  Mass.  134,  51 
N.  E.  463;  Eann  v.  Meyer  (1898)  88 
Md.  541,  41  Atl.  1065;  Jones  v.  Flint  & 
P.  M.  R.  Co.  (1901)  127  Mich.  198,  86 
N.  W.  838 ;  Northern  P.  R.  Go.  v.  Tynan 
(1902)  56  C.  C.  A.  192,  119  Fed.  288; 
New  York  G.  d  H.  R.  R.  Co.  v. 
McGrath  (1907)  80  C.  C.  A.  666,  151 
Fed.   436;    Worth   Bros.   Co.   v.   Kallas 

(1908)  89  C.  C.  A.  186,  162  Fed.  306; 
Yeandle  v.  Pennsylvania  R.  Co.  (1909) 
95  C.  C.  A.  282,  169  Fed.  938;  Board 
V.  Western  Anthracite  Goal  &  Min.  Co. 

(1909)  92  Ark.  502,  123  S.  W.  759; 
Steinhauser  v.  Savannah,  F.  cC-  W.  R. 
Co.  (1903)  118  Ga.  195,  44  S.  E.  800: 
Belviderc   Gas  d  Electric  Go.  v.  Boyer 

(1905)  122  111.  App.  116;  Annadall 
V.  Union  Cement  d  Lime  Co.  (1905) 
165  Ind.  110,  74  N.  E.  893;  f'hisholm 
v.    New   England   Teleph.   d   Teleg.    Co. 
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and  that  if,  upon  the  whole  evidence,  there  is  uncertainty  as  to  the 
existence  of  negligence  on  the  servant's  part,  the  case  is  for  the  jury, 
whether  the  uncertainty  arises  from  a  conflict  of  the  evidence,  or 
because,  although  the  facts  are  undisputed,  fair-minded  men  may 
honestly  draw  different  conclusions  from  them.^  The  latter  doctrine 
obviously  involves,  as  its  complement,  the  corollary  that  the  servant 
may  be  declared  by  the  court  to  have  been  wanting  in  due  care,  if 
the  evidence  is  not  reasonably  susceptible  of  any  other  construction.'' 
In  determining  whether  the  servant  was  or  was  not  negligent,  it 
is  always  competent  for  the  jury  to  take  into  consideration  the  haz- 
ardous nature  of  the  work  in  which  brakemen  are  employed,  their 
means  of  knowledge,  what  they  are  reasonably  required  to  know,  in 

(1904)    185  Mass.  82,  69  N.   E.  1042;  Co.    (1893)    150   U.    S.   245,   37    L.   ed. 

Tongue   v.    St.   Louis   &   S.    F.   It.    Co.  1068,    14    Sup.    Ct.   Rep.    85;    Both   v. 

(1908)    133   Mo.  App.   141,   112   S.  W.  Peters    (1882)    55   Wis.  405,   13  N.  W. 

fl85;   Reed  v.  Syracuse   (1909)    83  Neb.  219;    Roberts   v.   Albany   tC-   N.   R.    Co. 

713,  120  N.  W.  180;   Marks  v.  Harriet  (1902)     114    Ga.    678,    40    S.    E.    698; 

Cotton    Mills    (1905)     138    N.    C.    401,  Williams    Coal    Co.    v.    Jones     (1909) 

50  S.  E.  769,  3  Ann.  Cas.  812;   Strick-  —   Ky.   — ,    118    S.    W.    342;    Babb    v. 

land  V.   Capital   City   Mills    (1906)    74  Oxford  Paper  Co.    (1904)    99  Me.  298, 

S.  C.  16,  7  L.R.A.  (N.S.)    426,  54  S.  E.  59   Atl.   290;    Schulte  v.   Pfaudler    Co. 

220;     Place    v.    Grand    Trunk    R.    Co.  (1907)     150    Mich.    427,    113    N.    W. 

(1907)    80  Vt.  196,  67  Atl.  545;   Redd-  1120;'  Mey&rs    v.    O'Bear-Nestor    Glass 

ing  V.  East  Tennessee,  T.  &   G.  R.  Co.  Co.    (1908)    129  Mo.  App.   556,   107   S. 

(1884)    74  Ga.  385;   Bennett  v.  North-  W.    1041;     O'Keefe    v.    Chicago,    B.    & 

em  P.  R.   Co.    (1892)    3   N.  D.   91,   54  Q.  R.  Co.    (1903)   4  Neb.    (Unof.)    787, 

N.    W.    314;    Reese   v.    Morgan    Silver  96  N.  W.  638;   Hamel  v.  Burgess  Sul- 

Min.  Co.    (1897)    15  Utah,  453,  49  Pac.  pUte  Fibre   Co.    (1907)    74  N.  H.   378, 

824-    Phillips  v.   Chicago,  M.  &  St.  P.  68  Atl.   181;   Bryket  v.  Lake  Shore  & 

R.   Co.    (1885)    64  Wis.  475,  25  N.  W.  M.    S.    R.    Co.    (1906)    29    Ohio    C.    C. 

544;  Illinois  C.  R.  Co.  v.  Cozby   (1898)  914,   judgment    affirmed   in    (1907)    75 

174  111.  109,  50  N.  E.  1011   (instruction  Ohio   St.    625,    80    N.    E.    1124;    Jones 

to  find  for  defendant  properly  refused  v.   Scranton   Coal   Co.    (1905)    211   Pa. 

where  ordinary  care  on  part  of  plain-  577,   61   Atl.   117;   Landis  v.   Curtis   & 

tiff   was   a,   possible   inference).      Many  J.    Co.    (1909)     224    Pa.    400,    73    Atl. 

other    cases    to    the    same    effect    will  424;  Bennett  v.  St.  Louis  Southwestern 

be   found   in   the   notes  to  the   ensuing  R.   Co.    (1904)    36  Tex.   Civ.  App.  459, 

sections.  82   S.   W.   333;   Jancko   v.   West   Coast 

e  Tennessee    Coal,    I.    d    R.    Co.    v.  Mfg.    d   Invest.    Co.    (1904)    34    Wash. 

Currier    (1901)    47    C.   C.   A.    161,   108  556,  76  Pac.   78;    Revolinski  v.  Adams 

Fed.    19;    Central    R.    Co.   v.    Freeman  Coal  Co.    (1903)    118   Wis.   324,   95   N. 

(1880)    66   Ga    170;    Cook   v.   Western  W.  122;   Butteris  v.  Mifflin  &  L.  Min. 

&  A.  R.  Co.   (1882)    69  Ga.  619.  Co.    (1907)    133   Wis.   343,   113  N.   W. 

In    an    action    against   a   master   for  642,  and  cases  cited  passim  in  the  en- 
injuries  received   in   doing  work  which  suing  sections. 

it  was  not  necessarily  negligent  to  "When  facts  constituting  negligence 
undertake  the  jury  are  not  bound  to  are  either  admitted  or  conclusively  es- 
find  that  the  plaintiff  was  careless  be-  tablished  by  undisputed  evidence,  it  is, 
cause  several  witnesses  testified  that  of  course,  the  duty  of  the  court  to  de- 
he  said  the  accident  was  his  own  fault,  clare  the  law  applicable  thereto." 
Martineau  v.  National  Blank  Book  Gates  v.  Pennsylvania  R.  Co.  (1893) 
Co.   (1896)   166  Mass.  4,  43  N.  E.  513.  154  Pa.  566,   26   Atl.  598. 

1  Elliott  V.  Chicago,  M.  &  St.  P.  B. 
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the  nature  of  their  calling,  of  machinery ;  the  thought  and  reflection 
demanded  or  expected  of  such  persons,  their  just  expectation  that 
the  company  will  exercise  due  care  and  prudence  in  protecting  them 
against  injury,  and  to  give  due  weight  to  those  instincts  which  natu- 
rally lead  men  to  avoid  injury  and  preserve  their  lives.' 

Contributory  negligence  being,  as  we  have  seen  (§§  1233,  1234, 
ante),  predicable  only  where  the  servant  understood  the  conditions 
and  the  resulting  dangers,  the  case  is  always  for  the  jury  if  it  is 
not  a  necessary  deduction  from  the  evidence  that  he  did  understand 
those  conditions  and  those  dangers.* 

Considered  with  relation  to  the  sufficiency  of  the  declaration,  the 
above  principles  involve  the  corollary  that  a  court  cannot  say,  as  a 
matter  of  law,  from  the  allegations  in  which  the  servant  states  hia 
cause  of  action,  that  he  was  guilty  of  contributory  negligence,  unless 
his  statement  so  clearly  indicates  such  negligence  that,  giving  him 
the  benefit  of  all  possible  evidence  which  would  be  admissible  under 
his  allegations,  there  is  no  reasonable  ground  upon  which  a  difference 
of  opinion  could  be  entertained  with  regard  to  the  quality  of  his 
conduct.^" 

1245.  [331]  Failure  to  use  appropriate  precautions  in  dangerous 
situations. — (Compare,  generally,  the  cases  cited  in  §§  1254,  1255, 
and  1264,  post.) — A  doctrine  which  may  not  improperly  be  re- 
garded as  a  direct  deduction  from  the  principle  stated  in  §  1243, 
ante,  is  that  a  servant  who,  as  the  result  either  of  his  own  voluntary 
acts,  or  of  events  over  which  he  has  no  control,  finds  himself  placed  in 
a  position  in  which  he  will  be  exposed  to  some  specific  hazard,  unless 
he  pursues  a  certain  course  of  action,  must,  at  his  peril,  pursue  that 
course,  if  a  person  possessing  the  intelligence  and  knowledge  which 
are  imputed  to  him  ought  to  have  seen  that  by  doing  this  he  would 
be  able  to  minimize  the  risk  of  injury.  This  principle  prevents 
recovery,  irrespective  of  whether  the  act  or  predicament,  when  con- 
sidered apart  from  the  fact  that  proper  precautions  were  not  exercised, 
was  or  was  not  one  which  betokened  culpability  on  the  servant's  part. 
The  cases  illustrating  this  type  of  negligence  may  be  conveniently 
tabulated  under  the  headings  specified  in  the  subjoined  note.* 

8  Greenleaf    v.     Illinois     C.     R.     Co.  64  N.  Y.   Supp.   193.     See  also,  gener- 

(1870)    29  Iowa,   14,   4  Am.  Rep.   181.  ally,  chapter  Liv.,  post. 

s  Harvey  v.  Texas  &  P.  R.  Co.  (1909)  10  Rolseth  v.  Smith   (1887)    38  Minn. 

92  C.   C.   A.  237,   166  Fed.  385;   Keist  14,  8  Am.  St.  Rep.  637,  35  N.  W.  565; 

V.   Chicago,   G.   W.  R.   Co.    (1S99)    110  Wilson  v.  Williams    (1900)    22  Ky.  L 

Iowa,   32,   81   N.  W.   181;    McLaughlin  Rep.  567,  58  S.  W.  444. 

V.   Eidlitz    (1900)    50   App.    Dlv.    518,  1(a)  Operation  of  railway  trains  and 
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A  precaution  predicable  with  regard  to  dangerous  situations  of 
every  kind  is  indicated  by  the  decision  that  negligence  is  inferable 

cars. — A  freight  engineer  who  in  start-  stone  for  a  quarry  to  a  railroad  is  not, 

ing  knows   of   the   insufficiency   of   the  as  matter  of  law,  negligent   in  letting 

headlight  on  his  engine,  the  absence  of  the  brake  off  a  little  from  the  car  at 

air    brakes,    and    tlie    incompetency    of  the   very   beginning,    although    the    car 

liis    fireman,    and  tliat   in   approaching  moves    gradually    before    he    does    so. 

a  switch  it  is  his  duty  to  look  for  the  Spaulding  v.  W.   A^.  Flynt  Oranite  Go. 

danger  signal,  and  that  if  there  is  no  (1893)    159  Mass.  587,  34  N.  E.  1134. 

light   it  is  his  duty  to  stop  his  train.  An  engineer  who  fails  to  make  such 

— is   guilty   of   contributory   negligence  an  inspection  of  his  engines  as  it  was 

in  running  a  train   on   a  foggy  morn-  his   duty   to   make   cannot   recover   for 

ing   at   the   rate   of   30   miles    an   hour  injuries    caused    by    defects    which    a 

into  an  open  switch  at  which  no  light  proper    inspection    would    have    discov- 

was    displayed.      Illinois    G.    R.    Co.    v.  ered.     Mexican  G.  R.  Co.  v.  Henderson 

Guess    (1897)    74  Miss.  170,  21  So.  50.  (1902)    52  C.  0.  A.  512,  114  Fed.  892. 

An  engineer   who,   immediately   after  A    switchman    riding    on    the    foot- 

a    storm    which    he    knew    had    caused  board  of  the  tender  of  a  switch  engine, 

many   washouts,    and   with   the   knowl-  who  was  injured  by  the  engine  taking 

edge  that  his  train  had  been  preceded  an  open  switch  and  colliding  with  cars 

by    no    sectionmen,    maintains    such    a  standing  on  the  switch,  cannot  recover, 

speed  that  he   cannot   stop   within   130  where  he  stood  facing  the  switch  as  the 

feet,  the  distance  he  can  see  ahead  on  engine    moved    toward    it,    and    should 

going    around    a    curve,    and    so    rims  have  seen  that  the  switch  target  showed 

into  a  washout,  is,  as  a  matter  of  law,  the   switch   to   be    open.     St.   Louis,   I. 

negligent.      Sweeney   v.   Minneapolis   &  M.    &    S.   R.    Co.    v.    Davis    (1910)    93 

St.  L.  R.  Co.   (1885)    33  Minn.  153,  22  Ark.  484,  124  S.  W.  754. 

N.  W.  289.  A   car   hostler   who   knows    that   the 

The  widow  of  an  engineer  killed   in  trolley    stand    is    loose    and    likely    to 

a  collision  cannot  recover  where  he  was  fall,   but  who  goes   on   top   of  the   car 

warned   by   a   signal   of   danger   ahead,  and    attempts    to   reverse   the    pole    by 

and  immediately  thereafter  another  sig-  swinging   it   around,   is   guilty   of   con- 

nal  was  given  indicating  tliat  he  might  tributory    negligence.      Moore    v.    Des 

proceed   with   safety,   but   both   signals  Moines    City   R.    Co.    (1909)    —   Iowa, 

were    continuously    displayed    together  — ,  123  N.  W.  324. 

so  as  to  leave  it  in  doubt  which  should  A  verdict  for   defendant   is   properly 

be    regarded,    and    he    went    on,    disre-  directed   in  an   action   by  an  employee 

garding    the    danger    signal,    with    the  against  a  railroad  company  for  injury 

result   that   the   collision   ensued.      De-  caused   by  the  explosion  of  a  torpedo, 

vine    V.    Savannah,    F.    &    W.    R.    Co.  where    it    was    received    while    he    was 

(1892)   89  Ga.  541,  15  S.  E.  781.  pushing   a   hand    car   along   the   track, 

Where    an    operator   hands   a   wrong  with  knowledge  that  a  train  had  just 

order    respecting    the   movements    of    a  passed    and    that    anotlier    was   follow- 

train    to    a    conductor,    and   the    terms  ing,  and  that,  if  the  first  was  delayed, 

of  the  order  show  that  it  is  not  directed  it  would  plant  a  torpedo  to  signal  the 

to  him,   he  is  negligent   if  he  takes   it  following    one,    with    nothing    to    show 

without    inquiry.      East    Tennessee,    V.  that    he   took    any    precaution    to    dis- 

&  O.  R.   Go.  V.  De  Armond    (1887)    86  cover  or  avoid  the  torpedo,  should  one 

Tenn    73    6  Am.  St.  Kep.  816,  5  S.  W.  be   encountered.     Mize   v.   Louisville  & 

600    '  ^-    ^-    Go-     (1907)     127    Ky.    496,    16 

Whether   a   brakeman   was  guilty   of  L.R.A.(N.S.)    1084,   105   S.   W.  908. 

neo-ligence    in    not   taking   hold    of    the  A   switchman   who   throws    a   switch 

brake  rod  to  steady  himself  in  antici-  and   fails   to   notice   the   points    of   the 

pation  of  a  jerk  was  held  to  be  a  ques-  switch  rail,  as  his  duties  required  him 

tion  for  the  jury,  in  Sloan  v.  Central  to     do,     cannot     recover     for     injuries 

Iowa  R.   Co.    (1883)    62  Iowa,   728,   16  caused   by  his   throwing  the   switch   in 

N    W    331  ^^^   wrong   direction.     LotiisvUle   £   N. 

But   it   lias  been  held  that   a  brake-  R.    Co.    v.   Mounce    (1903)    24   Ky.    L. 

man  employed  to  run  a  car  loaded  with  Eep.   1378,   71   S.   W.  518. 
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A  motorraan  is  guilty  of  contribu- 
tory negligence  in  taking  his  car  out 
of  the  barn  on  a  foggy  morning  seve- 
ral minutes  befoi'C  the  schedule  time, 
precluding  recovery  for  injuries  re- 
ceived by  a  collision  with  another  car, 
although  the  motorman  of  the  second 
car  was  also  guilty  of  negligence  in 
having  his  car  at  the  place  of  collision 
at  that  time.  Milton  v.  Frankfort  &  T. 
Traction  Go.  (1910)  139  Ky.  53,  129 
S.   W.  322. 

A  conductor  who,  in  taking  crippled 
engines  along  the  track,  fastened  the 
tender  of  one  of  them  to  his  caboose 
with  a  chain,  leaving  from  3  to  8  feet 
slack,  and  was  warned  by  different 
persons  that  that  was  a  dangerous 
thing  to  do,  cannot  recover  for  in- 
juries received  in  an  accident  due  to 
the  negligent  method  followed.  Illinois 
C.  R.  Co.  v.  Emerson  (1906)  88  Miss. 
598,   40   So.   819. 

A  motorman  who  could  have  seen  a 
car  approaching  from  the  opposite  di- 
rection 500  feet  from  the  point  of  col- 
lision, but  who  fails  to  see  it  or  to 
bring  his  car  to  a  stop  in  time  to 
avoid  a  collision,  is  guilty  of  contribu- 
tory negligence.  McGaJian  v.  St.  Louis 
Transit  Co.  (1907)  201  Mo.  500,  100 
S.  W.   601. 

An  engineer  is  not  justified  in  rely- 
ing wholly  upon  a  white  signal  light 
indicating  safety,  where  other  lights 
indicated  danger.  Dunn  v.  New  TorJc 
C.  &  B.  R.  R.  Go.  (1910)  138  App.  Div. 
371,  122  N.  Y.  Supp.  1066. 

If  a  servant  voluntarily  placed  his 
foot  on  a  rail  and  allowed  the  wheel 
of  a  car  to  pass  over  it,  so  as  to  re- 
ceive an  injury,  he  is  not  entitled  to 
recover.  Missouri,  K.  d  T.  R.  Go.  v. 
Mason  (1907)  44  Tex.  Civ.  App.  627, 
99  S.  W.  186. 

The  presence  of  smoke  in  a  tunnel, 
rendering  it  impossible  for  a  train 
crew  to  see  whether  there  is  a,  train 
ahead  of  them,  so  close  as  to  render 
it  dangerous  for  them  to  proceed, 
should  put  the  crew  on  its  guard,  and 
if  they  proceed  without  discovering 
whether  the  track  is  clear  for  them, 
they  are  guilty  of  contributory  negli- 
gence. JacTcson  v.  Wheeling  Termi- 
nal R.  Go.  (1909)  65  W.  Va.  415, 
64  S.  E.  450. 

The  motorman  of  a  electric  car  is 
guilty  of  such  contributory  negligence 
as  will  prevent  recovery  for  an  injury 
by    collision    with    a   vehicle   going    in 


the  same  direction  as  his  car,  where  the 
car  was  going  at  such  a  rate  of  speed 
on  a  foggy  morning  that  he  could  not 
stop  it  in  time  to  prevent  the  collision 
after  the  vehicle  became  visible.  La 
Pontney  v.  Shedden  Cartage  Co.  (1898) 
116  Mich.  514,  74  N.  W.  712  (action 
against    stranger). 

A  motorman  who  takes  an  east-bound 
car  on  the  westbound  track,  although 
by  order  of  the  dispatcher,  on  a  morn- 
ing so  foggy  that  he  cannot  see  a  dis- 
tance of  more  than  15  or  20  feet,  at 
such  speed  that  he  cannot  stop  in  time 
to  prevent  a  collision  with  an  approach- 
ing car,  is  guilty  of  negligence  which 
is  the  proximate  cause  of  an  injury 
received  by  him  in  such  collision. 
Savage  v.  Nassau  Electric  R.  Co. 
(1899)  42  App.  Div.  241,  59  N.  Y. 
Supp.   225. 

The  fact  that  a  conductor  of  a  street 
car  had  been  over  the  road  before  he 
was  thrown  off  by  a  jolt  at  a  place 
where  the  track  was  dangerously  out 
of  alignment  was  held  not  to  be  a 
sufficient  ground  for  taking  the  ques- 
tion of  his  contributory  negligence 
from  the  jury.  Goughlin  v.  Brooklyn 
Heights  R.  Co.  (1901)  59  App.  Div. 
126,  68  N.  Y.  Supp.  1105. 

The  driver  of  a  street  car  is  negli- 
gent in  allowing  the  car  to  acquire  such 
a  momentum  when  near  a  railway 
crossing,  that  he  could  not  stop  it  in 
time  to  prevent  a  collision  with  a 
train.  Mantel  v.  Chicago,  M.  &  St.  P. 
R.  Go.  (1885)  33  Minn.  62,  21  N.  W. 
853. 

A  brakeman  on  a  railroad  is  not, 
as  matter  of  law,  guilty  of  negligence 
contributing  to  his  death,  in  attempt- 
ing to  light  a  cigarette  while  sitting 
on  the  rear  bolster  of  a  skeleton  car 
from  which  he  fell  under  the  train  and 
was  killed.  Davis  v.  Miller  (1896) 
109  Ala.  589,  19  So.  699. 

(b)  Operation  of  hand  cars. — An  ex- 
perienced section  hand  who  is  thrown 
from  a  hand  car  by  a  sudden  stoppage 
of  the  car  cannot  recover  where  the 
employee  who  put  on  the  brake  gave 
the  usual  signal,  and  the  injured  serv- 
ant, although  he  knew  the  car  would 
stop,  made  no  efi'ort  to  save  himself 
by  holding  onto  the  lever.  Gulf,  G. 
&  S.  F.  R.  Co.  V.  Huiert  (1900)  — 
Tex.  Civ.  App.  — ,  54  S.  W.  1074. 

A  section  hand  is  not,  as  matter  of 
law,  negligent  in  having  hold  of  the 
handle  of  the  hand  car  with  only  one 
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hand.      Alabama-    Mineral    R.    Go.    v.  (1897)    114  Ala.  191,  21  So.  4.^0.     On 

Jones    (1897)     114    Ala.    519,    62    Am.  the  second  appeal  of  this  case    (1901) 

St.   Rep.   121,   21   So.   507.  130  Ala.   364,  30  So.   370,   it  was  lield 

A  section  boss   is  guilty  of  grossest  to   be    proper   to    instruct   that    if    the 

negligence  in  running  a  hand  car  into  jury  believed,   from  the   evidence,  that 

a    deep    cut,    without    preparation    to  the    switch    engine,    at   and   before   the 

watch  for  and  warn  a  train  known  to  collision,  was  running  at  its  customary 

be    due.      Goodlett   v.   Louisville   &    N.  speed,  they  should  find  for  defendant; 

n.  Co.   (1887)    122  U.  S.  391,  30  L.  ed.  and   also   that,    if  the  plaintiff's   intes- 

1230,  7   Sup.   Ct.   Rep.   1254.  tate  was  informed  that  the  switch  en- 

Sectionmen  on  a  hand  car  who,  with-  gins  was  liable  to  be  passing  along  the 
out  excuse  and  with  notice  that  a  wild  track  where  the  smoke  was  at  any 
train  may  come  along  at  any  time,  go  time  of  day,  and  did  not  see  and  could 
down  grade  around  a  curve  wholly  cut-  not  know  how  far  the  incoming  train 
ting  off  the  view,  at  a  rate  faster  than  was  ahead  of  the  hand  car  when  he 
that  of  the  train  which  meets  it,  are  entered  the  smoke,  he  was  negligent 
guilty  of  negligence  which  will  prevent  in  not  stopping  before  entering  the 
recovery  for  injuries  from  collision  smoke,  and  sending  a  flagman  forward, 
with  a  wild  train  properly  sent  out  It  was  also  held  to  be  for  the  jury 
and  which  whistles  in  accordance  with  to  say  whether  he  was  negligent  in 
the  rules.  Shepard  v.  Boston  &  M.  B.  not  sending  on  a  flagman  before  enter- 
Co.  (1893)  158  Mass.  174,  33  N.  E.  ing  the  smoke,  the  evidence  being  con- 
508.  "The  moment,"  said  Mr.  Justice  flieting  as  to  the  distance  between  the 
Holmes,  "a  man  has  notice  that  a  train  incoming  train  and  the  hand  car  at  the 
may  come  along  a  track  without  warn-  time  the  former  disappeared  in  the 
ing  at  any  hour,  if  he  is  run  down  by  smoke;  and  it  might  therefore  have 
such  a  train  when  he  is  traveling  on  been  justifiable  to  act  on  the  assump- 
the  track  the  other  way,  it  is  im-  tion  that  the  switch  engine  would  not 
possible  for  him  to  escape  the  im-  secure  the  right  of  way  after  the  pas- 
putation  of  negligence  merely  by  show-  sage  of  the  train  in  time  to  get  as 
ing  that  such  trains  were  few,  and  the  far  as  the  smoke, 
chance  of  their  coming  small."  A  road  master  who  enters  a  cut  on 

Trackmen  running  a  hand  car  around  a  velocipede  hand  car  knowing  that  a 
a  curve  on  a  down  grade  are  guilty  of  train  was  nearly  due  from  the  opposite 
negligence  in  failing  to  send  a  flag-  direction  is  guilty  of  negligence  which 
man  around  the  curve  to  flag  a  ap-  will  prevent  his  recovering  for  injuries 
preaching  train,  if  such  precaution  caused  by  a  collision  with  the  train, 
would  be  taken  by  a  man  of  ordinary  International  &  G.  N.  R.  Go.  v.  He- 
prudence  under  similar  circumstances,  Carthy  (1885)  64  Tex.  632. 
although  a  printed  rule  requires  flag-  A  railroad  employee  in  charge  of  a 
men  to  be  sent  around  curves  in  go-  hand  car,  who  wrongfully  and  for  his 
ino-  "up"  grade  only.  Southern  P.  Go.  own  pleasure  delays  his  return  with 
v.°Ryan  (1895)  —  Tex.  Civ.  App.  — ,  the  car  until  it  is  too  dark  to  see 
29  S.  W.  527.  freight  ears  left  standing  on  the  track, 

A  section  foreman  on  a  hand  car  is  is  bound  to  proceed  with  such  caution 
not,  as  matter  of  law,  guilty  of  con-  as  may  be  necessary  to  secure  his  safe- 
tributory  negligence  in  going  at  a  ty.  If,  through  running  the  car  too 
high  rate  of  speed  on  the  track  where  rapidly,  he  fails  to  observe  cars  stand- 
it  is  obscured  by  dense  smoke,  without  ing  on  the  track  and  a  collision  re- 
stopping  to  ascertain  whether  a  train  suits,  the  mere  fact  that  the  cars 
is  coming  from  the  opposite  direction,  have  been  left  without  signal  lights 
where  he  follows  so  closely  behind  a  will  not  render  the  company  liable 
train  which  has  passed  that  he  will  for  injuries  caused  by  the  collision. 
be  through  the  smoke  before  such  Sliney  v.  Duluth  <0  W.  R.  Go.  (1891) 
train  can  reach  a  side  track  beyond  the  46  Minn.  384,  45  N.  W.  187. 
smoke  and  allow  another  train  coming  Where  a  track  repairer  was  killed 
down  the  main  track  at  the  usual  at  night  by  the  collision  of  a  backing 
rate  of  a  speed  to  enter  the  smoke;  but  train  of  cars  with  a  hand  car  m  which 
otherwise  if  he  does  not  know  how  far  he,  with  others,  was  approaching  the 
the  former  train  is  ahead  of  his  hand  station  at  which  the  train  was  stand- 
car      Woodward  Iron  Co.  v.   Herndon  ing,  it  is  error  to  instruct  the  jury  that, 
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if  deceased  knew  that  tTie  train  was  at 
the  station,  lie  was  not  guilty  of  negli- 
gence in  approaching  it  in  a  hand  car, 
unless  he  knew  the  train  was  in  mo- 
tion. Catawissa  R.  Co.  v.  Armstrong 
(1865)    49  Pa.   186. 

An  inexperienced  section  hand  on  a 
hand  car  cannot  be  held,  as  matter  of 
law,  guilty  of  contributory  negligence 
in  not  trying  to  stop  the  speed  of  the 
car  on  which  he  is  riding,  on  seeing 
another  closely  following  at  a  high 
rate  of  speed, — especially  where  there 
is  nothing  to  show  that  the  slackening 
of  the  speed  would  have  prevented  the 
collision  by  which  he  was  injured. 
Christianson  v.    Chicago,   St.   P.   M.   & 

0.  R.  Co.  (1806)  67  Minn.  94,  69  N. 
W.   640. 

See  also  cases  cited  in  §   1259,  note 

1,  post. 

(c)  Inspecting  and  repairing  of  roll- 
ing stock. — Negligence  was  held  to  be 
a  necessary  inference  where  an  expe- 
rienced car  repairer  failed  to  set  out 
a  signal  flag  at  both  ends  of  the  sid- 
ing where  he  was  at  work,  although 
at  the  end  where  the  flag  was  not  set 
engines  used  to  enter  only  two  or  three 
times  a  week.  Chicago,  B.  &  Q.  R. 
Co.  V.  McOraw  (1896)  22  Colo.  363, 
45  Pac.  383. 

A  railway  employee  cannot  recover 
for  personal  injuries  caused  by  a  shift- 
ing engine  bumping  the  ear  on  which 
he  was  engaged  in  making  repairs, 
where  he  knew  that  if  he  put  up  a  red 
flag  which  was  at  hand,  the  car  would 
not  be  struck,  and  also  knew  of  the 
danger  of  failing  to  put  it  up,  and  yet 
neglected  to  do  so.  Cypher  v.  Hunting- 
ton &  B.  T.  M.  R.  &  Coal  Co.  (1892) 
149  Pa.  359,  24  Atl.  225. 

A  fireman  who  has  occasion  to  go 
underneath  an  engine  which  has  a  leaky 
valve  and  is  therefore  liable  to  begin 
moving  is  negligent  if  he  omits  to 
scotch  the  wheels.  Vickshurg  <f-  M.  R. 
Co.  V.  Wilkins   (1872)   47  Miss.  404. 

An  engineer  who  knows  the  defects 
in  the  valve  of  an  engine  is  guilty  of 
contributory  negligence  in  going  under 
it  without  taking  the  ordinary  measures 
to  prevent  the  engine  from  moving. 
Atlanta  &  B.  Air  Line  R.  Co.  v.  Alex- 
ander (1909)   161  Ala.  382,  49  So.  792. 

(d)  Coupling  cars. — A  switchman  at- 
tempting to  couple  cars  having  couplers 
which  he  knows  are  dangerous,  with- 
out the  exercise  of  great  care,  is  bound 
to  exercise  a  higher  than  ordinary  de- 


gree of  care  in  his  attempt  to  couple  the 
cars.  Southern  R.  Co.  v.  Arnold  (1897) 
114  Ala.   183,  21  So.  954. 

No  action  can  be  maintained  for  the 
death  of  brakeman  killed  while  coupling 
a  car  having  an  old-fashioned  draw- 
bar to  a  car  having  a  patent  one,  owing 
to  the  fact  that  he  had  not  a  link  ready, 
so  as  to  prevent  the  platforms  passing. 
Toledo,  W.  &  W.  R.  Co.  v.  Aslurij 
(1877)    84  111.  429. 

A  brakeman  who  is  chargeable  with 
knowledge  that  the  coupling  appliances 
on  foreign  cars  are  dissimilar  is  bound 
to  exercise,  in  coupling  them,  a  degree 
of  care  proportionate  to  the  increased 
danger.  Kelly  v.  Allyot  (1885)  63  Wis. 
312,  53  Am.  Rep.  292,  23  N.  W.  890. 

Where  a  brakeman,  whose  hand  was 
mashed  by  being  caught  between  dead- 
woods,  testified  that  there  was  nothing 
to  prevent  his  seeing  that  both  the  cars 
coupled  had  deadwoods,  and  that  he 
could  have  seen  the  deadwoods  perfectly 
if  he  had  looked,  the  unavoidable  infer- 
ence is  that  his  injury  might  have  been 
avoided  by  the  exercise  of  due  care. 
WhdtcomT)  v.  Standard  Oil  Co.  (1899) 
153  Ind.  513,  55  N.  E.  440. 

A  brakeman  is  guilty  of  such  con- 
tributory negligence  as  will  prevent  a 
recovery  for  the  crushing  of  his  hand 
between  the  bumpers  of  cars  which  he 
was  attempting  to  couple,  notwithstand- 
ing the  negligence  of  the  conductor  in 
signalling  the  engineer  to  back  the  train 
when  the  brakeman  was  not  ready, 
where  the  cars  were  6  feet  apart  at 
the  time  and  moving  very  slowly  and 
the  brakeman  saw  the  signal  given. 
Jackson  v.  Norfolk  &  W.  R.  Co.  ( ]  897 ) 
43  W.  Va.  380,  46  L.R.A.  337,  27  S  K 
278,  31   S.  E.  258. 

A  servant  who  has  to  handle  crippled 
ears  is  bound  to  exercise  active  vigi- 
lance to  avoid  danger,  to  at  least  the 
same  degree  that  is  demanded  of  per- 
sons using  highway  crossings.  Albert 
V.  New  York  C.  &  H.  R.  R.  Co.  (1894^ 
80  Hun,  152,  29  N.  Y.  Supp.  1126. 

A  brakeman  who,  at  the  direction  of 
the  conductor,  attempts  to  couple  a  flat 
car  with  steel  rails  projecting  from  the 
end  of  the  car,  and  raised  4  feet  1  inch 
from  the  ground,  to  another  car,  is  not, 
as  matter  of  law,  guilty  of  contributory 
negligence  in  raising  his  head,  after 
completing  the  coupling,  just  before  he 
is  out  of  reach  of  the  rails,  so  that  it 
is  caught  between  the  end  of  a  rail 
and  the  other  car.     Corhin  v.  Winona 
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<€  St.  P.  R.  Co.    (1896)    64  Minn.  185, 
66  N.  W.  271. 

A  brakeman  who  attempts  to  go  be- 
tween uncoupled  cars  immediately  after 
giving  a  quick  signal  to  back  is  guilty 
of  contributory  negligence  precluding  a 
recovery  for  injuries  received  by  being 
crushed  between  the  cars.  Toledo,  8t. 
L.  &  W.  R.  Co.  V.  Gordon  (1910)  100 
C.  C.   A.  572,  177  Fed.   152. 

(e)  Dismounting  from  moving  cars. 
— A  servant  who  steps  off  the  pilot  of 
a  moving  engine  at  an  unusual  place, 
with  which  he  is  unacquainted  and  at 
which  he  is  under  no  necessity  to  alight, 
in  the  dark,  without  using  his  lantern, 
as  he  could,  when,  had  he  used  it,  he 
would  have  discovered  an  embankment 
so  close  to  the  track  as  to  render  bis 
attempt  to  alight  dangerous,  cannot  re- 
cover for  injuries  sustained.  Burgin  v. 
Louisville  <&  y.  R.  Co.  (1893)  97  Ala. 
274,  12  So.  395. 

A  brakeman  who  hurriedly  stepped 
from  a  train  without  looking  to  see  in 
which  direction  it  was  going,  which  he 
could  have  readily  discovered  by  look- 
ing, although  the"  night  was  dark,  is 
guilty  of  such  contributory  negligence 
as  will  bar  a  recovery,  where_  he  was 
injured  by  falling  upon  the  station  plat- 
form and  rolling  under  the  cars.  Magee 
v.  Chicago  &  N.  W.  R.  Co.  (1891)  82 
Iowa,  249,  48  N.  W.  92. 

See  also  §  1254,  subd.   (6),  post. 

(f)  Setting  stop  signals  on  railways. 
— The  delay  of  a  brakeman  whose  duty 
it  is  to  put  caps  on  the  rails  as  signals 
to  a  following  train,  to  place  such  caps, 
for  the  purpose  of  fixing  his  fires,  is 
neglige;nce  which  will  prevent  recovery 
for  his  death  from  a  collision  between 
the  two  trains  during  the  time  of  such 
delay  Hoover  v.  Beech  Creek  R.  Co. 
(1893)   154  Pa.  362,  26  Atl.  315. 

A  train  hand  who,  being  sent  out  to 
set  stop  signals,  goes  to  sleep  on  the 
track,  cannot  recover  if  he  is  struck  by 
a  train.  East  Tennessee,  V.  £  G.  R 
Co.  v.  Rush   (1885)   15  Lea,  145. 

Under  such  circumstances  the  fact 
that  the  engineer  failed  to  keep  a  sharp 
lookout  upon  the  track  will  not  enable 
the  plaintiff  to  recover,  since  the  for- 
mer owes  him  no  such  duty.  Newport 
ISfews  d  M.  Valtey  Co.  v.  Howe  (1892) 
3  C.  C.  A.  121,  6  U.  S.  App.  172,  52 
Fed  362;  Stewart  v.  Southern  R.  Co. 
(1901)  128  N.  C.  517,  39  S.  E.  51  (serv- 
ant seated  himself  on  the  end  of  a  tie 
while     acting     as     flagman,     and     fell 


asleep).  See  also  Price  v.  Hannibal  c6 
St.  J.  R.  Co.  (1883)  77  Mo.  508  (plain- 
tiff, while  asleep,  put  his  foot  on  a 
rail,  and  was  run  over). 

"Wlien  the  company  sent  out  a  flag- 
man to  watch  for  the  coming  train  and 
warn  it  of  the  danger,  it  was  not  in- 
cumbent on  it  to  send  along  another 
man  to  watch  for  his  safety."  Louis- 
ville &  N.  R.  Go.  V.  Hunt  (1911)  142 
Ky.  778,  135  S.  W.  288  (watchman  fell 
asleep ) . 

(g)  Operation  of  elevators. — A  serv- 
ant who  knows  of  the  condition  of  the 
doors  opening  into  an  elevator  well,  and 
the  fact  that  they  have  no  automatic 
fastenings,  is  under  the  duty  of  guard- 
ing against  any  accident  that  is  liable 
to  occur  in  consequence  of  the  absence 
of  such  fastenings.  Dieholdt  v.  United 
States  Baking  Co.  (1893)  72  Hun,  403, 
25  N.  Y.  Supp.  205  (servant  backed 
into  well  without  ascertaining  whether 
the  cage  was  there). 

An  operator  of  an  elevator,  familiar 
with  its  construction  and  operation  and 
knowing  that  the  brake  must  be  set 
according  to  the  weight  placed  upon  it, 
and  that  a  weight  would  cause  it  to 
descend  unless  the  brake  was  properly 
set,  is  guilty  of  such  negligence  as  will 
prevent  a  recovery  for  injuries  caused 
by  its  sudden  descent,  where  he  rolled 
two  heavy  barrels  upon  it  without  try- 
ing the  brake  and  seeing  that  it  was 
properly  set  to  sustain  their  weight. 
Roiinson  v.  Charles  Wright  &  Co. 
(1892)   94  Mich.  283,  53  N.  W.  938. 

In  Pardridge  v.  Gilbride  (1901)  98 
111.  App.  134,  it  was  held  that  the  mere 
fact  that  an  elevator  conductor  who 
had  just  left  car  stepped  back  into  the 
car  without  first  looking  to  see  whether 
the  car  was  there  or  not  was  not  negli- 
gent per  se;  but  where  it  appeared 
that  there  was  no  requirement  of  haste 
at  the  time,  and  that  the  shaft  and  the 
floor  above  him  were  well  lighted,  a 
finding  that  he  was  in  the  exercise  of 
due  care  was  against  the  weight  of 
evidence. 

If  the  injury  occasioned  to  the  plain- 
tiff by  his  stepping  into  an  open  eleva- 
tor shaft  was  the  result  of  the  com- 
bined negligence  of  a  fellow  servant  in 
moving  the  elevator  without  warning 
and  of  the  plaintiff  himself  in  not  look- 
ing out  to  see  if  the  elevator  platform 
was  there,  the  defendant  is  not  liable. 
Vellekoup  v.  D.  Fullerton  £  Co.  (1909) 
79  N.  J.  L.  16,  74  Atl.  793. 
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For  a  servant  to  walk  into  an  open 
elevator  shaft  is  plain  negligence.  Fink 
V.  Hartog  &  B.  Candy  Co.  (1906)  112 
App.  Div.  387,  98  N.  Y.  Supp.  393. 

A  servant  who  falls  into  an  elevator 
shaft  cannot  recover,  where  he  has  per- 
sistently disregarded  the  use  of  the 
guards  furnished  by  the  master  to  pro- 
tect the  shaft.  Taylor  v.  Penn.  Steel 
Castings  &  Mach.  Co.  (1907)  217  Pa. 
269,  66  Atl.  353. 

To  step,  without  looking,  into  a  per- 
fectly lighted  elevator  shaft,  is  negli- 
gpnce  per  se.  Leahy  v.  United  States 
Cotton  Co.  (1907)  28  R.  I.  252,  60  Atl. 
572. 

(h)  Manipulation  of  machinery. — In 
an  action  for  personal  injuries  occa- 
sioned to  the  plaintiff,  while  in  the  de- 
fendant's employ,  by  the  unexpected 
starting  of  a  machine  which  he  was 
attempting  to  repair,  and  which  was 
run  by  a  belt  from  an  overhead  shaft, 
there  being  both  a  loose  and  a  tight 
pulley  for  the  belt,  evidence  tending  to 
show  that  owing  to  defects  in  the  belt 
and  in  the  driving  pulley  over  which 
it  ran  on  the  overhead  shaft,  the  belt 
had  a  tendency,  when  running  on  the 
loose  pulley,  to  tick  the  tight  pulley, 
and  to  creep  from  the  loose  to  the  tight 
pulley,  to  such  an  extent  as  to  com- 
municate the  power  of  the  overhead 
shaft  to  the  machine,  and  to  put  in 
motion  the  fly  wheel,  the  momentum 
of  which  kept  power  on  the  speed  shaft 
after  the  belt  was  on  the  loose  pulley, 
does  not  prove,  as  matter  of  law,  that 
the  plaintiff  was  careless  in  attempting 
to  repair  the  machine  without  first  tak- 
ing the  belt  entirely  off.  Martineau 
V.  National  Blank  Book  Co.  (1896)  166 
Mass.  4,  43  N.  E.  513. 

An  employee  who  works  near  a.  re- 
volving shaft,  without  first  removing 
his  coat  or  protecting  it  from  coming 
in  contact  with  the  shaft,  is  negligent. 
Norfolk     Beet-Sugar     Co.     v.     Preuner 

(1898)  55  Neb.  656,  75  N.  W.  1097. 

A  servant  who  has  been  at  work  upon 
an  obviously  dangerous  or  defective  ma- 
chine sufficiently  long  to  understand  the 
special  perils  to  which  it  exposes  him 
cannot  recover  where  he  is  injured  as  a 
result  of  his  want  of  care  in  handling 
it.     Eamiy   v.    Union   Paper-Mills    Co. 

(1899)  110  Ga.  1,  35  S.  E.  297; 
Standtke  v.  Swits  Conde  Co.  (1900) 
53  App.  Div.  500,  65  N.  Y.  Supp.  942 
(servant's  hand  drawn  between  rollers 
of   drying  machine,   the   space  between 


them  having  been  enlarged  temporarily, 
to  his  knowledge). 

Where  an  employee  was  operating  a 
stamp  which,  after  descending  and  cut- 
ting pieces  of  tin  in  a  certain  shape, 
returned  to  a  position  of  rest  above  the 
block,  where  it  was  supposed  to  remain 
until  released  once  more  by  the  lever, 
he  is  not  negligent,  as  matter  of  law, 
in  using  his  fingers  to  remove  a  piece 
of  tin,  although  he  knew  that  the  ma- 
chine was  not  in  good  order,  and  he 
might  have  used  a  stick  for  the  pur- 
pose. Norton  Bros.  v.  Sczpurak  (1897) 
70  111.  App.  686.  See  also  subd.  (i) 
of  this  note. 

It  is  negligence  precluding  a  recovery 
for  a  servant  to  put  his  hand  into  a 
revolving  machine  without  knowing 
what  he  would  meet.  Washington  Mills 
V.  Cox  (1907)  85  C.  C.  A.  154,  157 
Fed.  634. 

An  experienced  operator  of  a  planing 
machine,  who,  after  having  been  away 
for  some  time,  begins  upon  it  without 
examining  its  condition,  although  he 
knows  that  others  are  likely  to  havf 
used  it  in  the  meantime  and  dulled  tlie 
knives  thereof,  is  guilty  of  contributory 
negligence.  Wyman  v.  Clark  (1901) 
180  Mass.  173,  62  N.  E.  245. 

The  failure  of  a  boy  of  fifteen  to  re- 
move his  foot  from  the  treadle  of  a 
punching  machine,  with  the  result  that 
the  plunger  fell  while  his  hand  was 
under  it,  is  negligence.  Eisenherg  v. 
Fraim   (1906)  215  Pa.  570,  64  Atl.  793. 

An  employee  who  appreciates  the 
danger  of  his  clothing  coming  in  con- 
tact with  a  revolving  shaft,  and  takes 
inadequate  measures  to  prevent  it,  can- 
not recover  for  the  injuries  received. 
Lee  V.  Dobson  (1907)  217  Pa.  349,  06 
Atl.  557. 

Contributory  negligence  will  be  in- 
ferred in  case  a  servant  is  injured  by 
getting  her  fingers  under  the  plunger 
of  a  machine  which  she  has  operated 
for  several  hours  a  day  for  several 
months,  and  it  is  obvious  that,  with  the 
exercise  of  due  care,  she  could  operate 
it  in  safety.  Burgess  v.  Vesta  Knit- 
ting Mills  (1909)  —  E.  I.  — ,  73  Atl. 
305. 

An  employee  engaged  to  pull  a  steel 
wire  rope  through  a  block  is  guilty  of 
contributory  negligence  if,  through  in- 
attention, he  permits  his  hand  to  be 
caught  on  the  wire  as  it  reversed,  and 
drawn  into  the  block.    .Johnson  y.  A.  F. 


§   1245] 


NEGLIGENCE  AT  TIME  OF  INJURY. 


3407 


Coates   Logging    Co.    (1908)    50   Wash. 
679,  97  Pae.  801. 

(i)  Dealing  with  electrical  applian- 
ces.— A  recovery  cannot  be  had  for  the 
death  of  an  experienced  lineman  by 
handling  uninsulated  wires  charged 
with  electricity,  without  using  rubber 
gloves  provided  for  him.  Junior  v.  Mis- 
souri Electric  Light  &  P.  Co.  { 1895 ) 
127  Mo.  79,  29  S.  W.  988. 

A  night  inspector's  want  of  care  in 
the  use  of  an  insulating  board  while 
he  was  repairing  lamps  will  prevent 
recovery  for  his  death  caused  by  con- 
tact with  a  live  wire.  Dixon  v.  Louis- 
iana Electric  Light  c6  P.  Co.  (1895) 
47  La.  Ann.  1147,  17  So.  696. 

A  street  railway  pitman,  by  unneces- 
sarily touching  t)ie  uninsulated  parts 
in  adjusting  the  leads  connecting  the 
motive  power  of  the  street  car  with 
the  overhead  current,  relieves  the  com- 
pany from  liability  for  his  death  from 
resulting  shock,  although  the  conductor 
of  the  car  may  have  been  negligent 
in  permitting  the  trolley  pole  to  come 
in  contact  with  the  trolley  wire. 
Looney  v.  Metropolitan  R.  Co.  (1906) 
200  U.  S.  480,  50  L.  ed.  564,  26  Sup. 
Ct.  Rep.  303. 

A  cable  splicer  sent  in  the  daytime  to 
locate  and  repair  an  injury  to  the  cable 
sheathing  is  guilty  of  contributory  neg- 
ligence in  failing  to  notice  and  protect 
himself  against  injury  due  to  coming 
in  contact  with  a  guy  wire  against 
which  an  electric  light  wire  rested  after 
becoming  detached  from  the  pole  which 
the  plaintiff  climbed.  Law  v.  Central 
Dist.  Printing  A  Teleg.  Co.  (1905)  140 
Fed.  558. 

A  charge  in  an  action  for  a  line- 
man's death,  caused  by  a  live  wire,  that, 
if  deceased  had  no  knowledge  or  infor- 
mation that  the  span  wires  of  a  street 
railroad  company  were  not  properly 
insulated  and  reasonably  safe,  then  he 
had  a  right  to  presume  that  they  were 
properly  and  safely  insulated,  unless 
the  want  of  insulation  or  defects  therein 
were  plainly  obvious,  is  erroneous,  in 
that  it  relieves  the  employee  of  the 
duty  to  exercise  active  precaution  in  a 
hazardous  occupation.  Jackson  &  8. 
Street  R.  Co.  v.  Simnwns  (1901)  107 
Tenn.  392,   64  S.  W.  705. 

(j)  Dealing  with  inflammable  gases. 
— Whether  the  striking  of  a  match  by 
the  plaintiff,  a  janitor  in  the  employ  of 
defendant,  to  discover  where  the  smell 
of   gas   which   he   detected   came   from, 


was  negligence  which  contributed  to  the 
injury  resulting  from  an  explosion 
caused  thereby,  will  depend  upon  the 
circumstances  of  the  case,  and  is  a 
question  for  the  jury.  Ruch  v.  Oas 
Electric  Co.  (1900)  65  N.  J.  L.  399, 
47  Atl.   504. 

Contributive  negligence  is  chargeable 
to  an  experienced  oil  miner  who  is 
killed  by  an  explosion  occasioned  by 
his  lighted  lantern,  in  passing  near  an 
oil  well  from  which  he  could  smell  and 
hear  gas  escaping.  McC'lafferty  v.  Fisher 
(1885)  1  Sadler  (Pa.)  161,  2  Atl.  60. 
See  also  §  1251,  subd.    (14),  post. 

(k)  Dealing  uith  explosives. — To 
leave  an  open  barrel  of  gunpowder  close 
to  the  place  where  a  charge  is  being 
fired  is  negligence.  AluUigan  v.  M'Al- 
pine  (1888)  15  Sc.  Sess.  Gas.  4th  series, 
789. 

To  light  a  fire  for  the  purpose  of  re- 
pairing tools  in  a  room  where  powder 
is  lying  is  negligence.  Downey  v.  Pence 
(1895)    98  Ky.  2G1,  32  S.  W.  737. 

An  employer  is  not  liable  for  injuries 
sustained  by  an  employee  engaged  in 
clearing  and  grading  the  surface  of  the 
bottom  of  a  canal  after  blasting,  from 
the  carelessness  and  negligence  of  a 
coemployee  in  striking  an  unexploded 
dynamite  cartridge  with  his  pick,  where 
the  injured  employee  knew  it  was  not 
uncommon  for  cartridges  to  remain  un- 
exploded after  the  use  of  an  electric 
battery  in  their  discharge,  and  was 
aware  of  the  necessity  of  caution  in  ap- 
proaching the  unexploded  holes.  Hutch- 
inson V.  Charles  F.  Parker  &  Co.  (1899) 
39  App.  Div.  133,  57  N.  Y.  Supp.  168. 

An  engineer  who  knows  that  chemical 
fuses  are  being  carried  loose  in  a  box 
on  the  engine,  and  fails  to  take  precau- 
tion to  prevent  them  from  sliding 
around,  is  guilty  of  contributory  negli- 
gence. Crane  v.  Chicago,  R.  I.  &  P. 
R.  Co.  (1904)  124  Iowa,  81,  99  N.  W. 
169. 

To  put  flame  or  fire  to  a  fuse  con- 
nected with  dynamite,  and  to  remain 
near  it  until  the  explosion  occurred, 
upon  the  unwarranted  assumption  that 
the  fuse  was  defective,  is  negligence  pre- 
cluding recovery  for  the  resulting  in- 
juries. Cody  V.  Norton  Coal  Co.  (1909) 
110  Va.  363,  66  S.  E.  33. 

(1)  Dealing  with  dangerous  fluids. — 
A  laborer  who,  while  cleaning  a  wall, 
is  precipitated  to  the  sidewalk  by  the 
breaking  of  a,  rope  of  the  platform 
used   by   him,    cannot  recover   therefor. 


3408 


MASTER  AND  SERVANT. 


[CHAP.    LII. 


if  his  employer  instructed  him  that  the 
acid  used  for  cleaning  would  eat  the 
ropes,  which  were  of  sufficient  strength 
when  he  began  work,  and  where  the 
rope  broke  because  of  acid  which  he 
spattered  upon  it  while  he  was  engaged 
in  the  work.  Anson  v.  Evans  (1893) 
19  Colo.  274,  35  Pac.  47. 

An  oil  gauger  who  knows  how  to 
escape  from  the  fumes  arising  from  the 
tanks  of  oil  as  he  gauges  them,  and 
fails  to  do  so,  is  guilty  of  negligence. 
McEenna  v.  Atlantic  Ref.  Co.  (1910) 
227  Pa.  124,  75  Atl.  1038. 

A  servant  who  is  familiar  with  the 
location  of  a  vat  containing  lye,  and 
knows  that  at  times  it  gives  off  steam, 
so  that  if  the  doors  were  open  the  top 
of  the  vat  would  be  concealed  from  view, 
is  guilty  of  contributory  negligence  in 
walking  into  the  vat  through  the  steam, 
without  knowing  whether  the  doors 
were  open.  Missouri,  K.  &  T.  R.  Go. 
V.  Barnes  (1905)  37  Tex.  Civ.  App. 
645,  85  S.  W.  1006. 

(m)  Working  where  there  is  danger 
from  flying  objects. — Where  an  em- 
ployee engaged  in  working  at  an  emery 
wheel  was  provided  by  his  employer 
with  a  pair  of  goggles  to  protect  his 
eyes  from  flying  particles  of  brass  from 
the  wheels,  and,  having  occasion  to  be 
absent  from  his  wheel  a  few  moments, 
laid  his  goggles  aside,  and  on  his  return 
and  before  he  had  adjusted  them  to  pro- 
tect himself  he  was  struck  in  the  eye 
by  a  piece  of  brass  from  an  adjacent 
wheel  operated  by  another  employee,  he 
is  guilty  of  negligence.  Munn  v.  L. 
Wolff  Mfg.  Co.  (1900)  94  111.  App.  122. 
See  also  §  1251,  subd.    (7). 

(n)  Handling  heavy  oijects. — One  of 
two  men  employed  to  transfer  a  box 
weighing  250  pounds  from  one  railroad 
car  to  another,  who  stands  in  the  door- 
way of  one  of  the  cars  while  his  fellow 
servant  shoves  the  box  part  way  out 
of  the  door  of  the  other,  and  attempts 
to  hold  it  by  a  rope  attached  by  one 
of  them  to  the  handle  of  such  box  so 
carelessly  that  it  gives  way  and  causes 
the  whole  weight  of  the  box  to  fall 
upon  the  former  and  pull  him  out  of 
the  car,  is  guilty  of  negligence.  Go-men 
V.  Barley  (1893)  6  C.  C.  A.  190,  12  U. 
S.  App.  574,  56  Fed.  973. 

An  employee  engaged  in  loading 
heavy  lumber  on  a  car  standing  on  a 
spur  or  side  track  is  not,  as  matter  of 
law,  guilty  of  such  negligence  as  will 
prevent  a  recovery  for  his  death  by  the 


lumber  falling  upon  him  when  struck 
by  another  car,  without  notice  to  him, 
by  not  keeping  the  lumber  on  a  level 
at  all  times,  where  it  is  of  different 
dimensions.  Ragland  v.  St.  Lovis,  I. 
M.  &  8.  R.  Co.  (1897)  49  La.  Ann.  1166, 
22  So.  366. 

A  brakeman  on  a  construction  train 
who,  although  cautioned  of  the  danger 
by  a  fellow  servant,  attempts  while  the 
train  is  in  motion  to  adjust  cross- ties 
on  flat  cars,  which  have  become  mis- 
placed so  that  their  ends  jut  over  the 
end  of  the  car,  and  is  knocked  from  the 
train  and  killed,  is  guilty  of  contribu- 
tory negligence.  Georgia  P.  R.  Co.  y. 
Bradfield  (1892)  —  Miss.  — ,  10  So. 
577. 

The  carrying  of  a  light  rail  on  the 
shoulders  of  sectionmen  to  be  substitut- 
ed for  a  defective  one  in  the  railroad 
track,  instead  of  upon  a  hand  car,  which 
is  the  usual  method  of  transporting 
rails,  does  not  constitute  contributory 
negligence  on  the  part  of  one  of  those 
sectionmen.  Atohison,  T.  d  S.  F.  R. 
Co.  V.  Vincent  (1896)  56  Kan.  344,  43 
Pac.  251. 

Where  a  savirmill  employee,  having 
failed  to  get  a  log  down  to  the  depres- 
sion nearest  the  foot  of  the  skids,  ready 
to  load  on  the  carriage  when  the  latter 
was  back  from  the  saw  and  in  front  of 
the  skids,  rolled  the  log  down  after  the 
carriage  was  beyond  the  skids,  and  the 
carriage,  when  it  came  back,  threw  the 
log  against  him,  an  action  for  the  re- 
sulting injuries  is  barred  on  the  ground 
of  his  contributory  negligence  in  rolling 
the  log  down  after  the  carriage  was  be- 
yond the  skids.  Stadky  v.  Marinette 
Lumber  Co.  (1900)  107  Wis.  250,  83 
N.  W.  514. 

It  is  negligence  to  roll  a  heavy  grind- 
stone over  a  depression  in  a  floor  with- 
out any  necessity  and  without  taking 
any  precautions, — such  as  laying  a 
plank  over  the  low  places.  Sullivan  v. 
Nicholson  File  Co.  (1900)  21  R.  I.  540, 
45  Atl.  549. 

An  employee  is  not,  as  a  matter  of 
law,  guilty  of  negligence  in  holding  one 
end  of  a  plank,  while  the  other  end 
rests  on  a  wagon,  for  the  purpose  of 
unloading  »  heavy  barrel  therefrom, 
where  such  manner  of  unloading  was 
not  so  dangerous  as  to  threaten  im- 
mediate injury  in  its  use.  Beard  v. 
American  Car  Co.  (1895)  63  Mo.  App 
382. 

One  of  three  men   injured  while   at- 
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tempting  to  lift  heavy  steps,  -when  other 
employees  who  might  have  been  called 
to  assist,  and  all  necessary  tools  and 
instruments  for  moving  such  articles, 
were  near,  cannot  recover  against  his 
employer  for  injury  thereby  received. 
Dunlap  V.  Barney  Mfg.  Go.  (1888)  148 
Mass.  51,  18  N.  E.  599. 

An  employee  directed  to  remove  the 
rough  places  from  an  iron  cylinder 
weighing  1,250  pounds,  who,  without 
calling  for  assistance,  which  he  might 
have  had,  attempts  alone  to  move  the 
cylinder  up  an  incline  to  enable  him 
to  work  more  conveniently,  takes  the 
risk  of  the  breaking  of  a  stick  or  rung 
used  to  hold  the  cylinder  in  place,  and 
which,  had  the  casting  not  been  moved, 
was  reasonably  sufficient  for  the  pur- 
pose although  it  was  cross-grained. 
McOoldrick  V.  Metoalf  (1892)  44  N. 
Y.  S.  R.  476,  18  N.  Y.  Supp.  1G9,  af- 
firmed in  a  mem.  judgment  (1894)  144 
N.  Y.  630,  39  N.  E.  494. 

An  employee  in  a  dockyard  is  guilty 
of  contributory  negligence  where,  under 
the  foreman's  orders,  he  attempted  to 
bear  down  upon  a  stern  post  which  was 
being  unevenly  raised  by  a  hydraulic 
crane,  although  he  knew  that  the  ring 
attached  to  the  post  was  too  large  to 
safely  fit  down  into  the  hook  fastened 
to  the  arm  of  the  crane, — a  fact  of 
which  the  foreman  was  not  notified, — 
when  the  hook  gave  way  and  the  post 
fell  upon  the  employee's  leg,  crushing 
it.  White  V.  'Newport  News  Shipbuild- 
ing &  Dry  Dock  Co.  (1897)  95  Va.  355, 
28  S.  E.   577. 

An  adult  laborer  is  presumed  to  un- 
derstand the  operation  of  the  law  of 
gravitation  sufficiently  to  be  chargeable 
with  negligence  if  he  puts  his  weight 
on  one  side  of  a  wagon  bed  on  which 
a  thin  slab  of  marble  is  set  almost  up- 
right, and  thus  causes  the  slab  to  top- 
ple over  on  him.  llotey  v.  Pickle  Mar- 
hie  &  Granite  Co.  (1896)  20  C.  C.  A. 
366,  36  U.  S.  App.  682,  74  Fed.  155. 

An  employee  is  negligent  in  moving 
heavy  timbers  which  have  not  been 
squared,  along  a  narrow  runway  with- 
out blocking  them  so  that  they  cannot 
roll  from  the  dolly  by  means  of  which 
they  are  moved.  Agnew  v.  Supple 
(1898)    80  111.  App.  437. 

A  servant  is  not  entitled  to  recover 
on  findings  that  plaintifif  was  employed 
to  operate  machinery  in  defendant's 
mill  and  was  injured  while  attempting 
to  readjust  a  heavy  shaft  hung  about 
M.  &  S.  Vol.  III.— 214. 


8  feet  from  the  floor;  that  he  was  as 
well  acquainted  with  the  danger  as  de- 
fendant was;  that  the  injury  was  pure- 
ly accidental,  and  to  have  avoided  it 
plaintiff  need  only  have  kept  in  mind 
the  fact  that  the  shaft  would  fall  if 
not  supported,  and  to  give  reasonable 
attention  to  tlie  work.  Ervin  v.  Evans 
(1900)  24  Ind.  App.  335,  56  N.  E. 
725. 

A  factory  girl  whose  duty  it  is  to 
carry  boards  to  be  used  in  lier  work 
from  the  floor  above  the  one  on  which 
she  works  is  not  guilty  of  negligence 
in  attempting  to  descend  the  stairs 
holding  in  her  arms  four  boards  about 
4  feet  long  and  6  to  12  inches  wide, 
there  being  no  other  way  to  obtain 
them.  Ferris  v.  Eernsheim  (1899)  51 
La.  Ann.  178,  24  So.  771. 

An  employee  of  a  railroad  who  opens 
wide  the  door  of  a  freight  car  loaded 
with  baled  hay,  and  is  injured  by  a 
bale  falling  out  upon  him,  is  guilty  of 
contributory  negligence  precluding  a  re- 
covery on  the  ground  of  negligence  in 
loading  the  car,  where  it  was  possible 
to  see  the  condition  of  the  bales  before 
the  door  was  opened  wide  enough  to 
permit  bales  to  fall  out.  Lewis  v.  Sew 
York,  0.  &  W.  It.  Go.  (1911)  130  N. 
Y.   Supp.   917. 

(o)  Work  in  mines. — ^A  miner  who 
lights  a  match  without  observing  his 
safety  lamp  to  see  that  there  is  no  gas 
in  the  mine  is  negligent,  so  as  to  be 
unable  to  hold  the  employer  liable  for 
injuries  caused  by  a  resulting  explo- 
sion. Sommers  v.  Carlion,  Hill  Coal 
Go.    (1898)    91  Fed.   337. 

No  recovery  can  be  had  where  a 
miner,  knowing  that  a  roof  was  in  an 
unsafe  condition,  tapped  it  with  his 
pick  for  the  purpose  of  testing  it,  and 
brought  down  a  large  piece  upon  his 
head.  Massie  v.  Peel  Splint  Goal  Go. 
(1896)    41  W.   Va.  620,  24   S.  E.   644. 

Where  an  employee  having  charge 
of  a  switch  at  a  resting  place  along  a 
line  of  the  shaft  of  a  coal  mine  was 
struck  by  a  descending  car,  his  con- 
tributory negligence  is  deemed  to  be  a 
bar  to  his  action,  where  he  neglected 
to  have  the  switch  turned  by  his  as- 
sistant, although  he  knew  that  the  noise 
occasioned  by  the  steam  escaping  from 
a  pipe  which  he  was  engaged  in  repair- 
ing would  prevent  him  from  hearing 
the  approach  of  the  car.  Woodward 
Iron  Co.  V.  Jones  (1885)  80  Ala.  123. 
See  also  subd.    (j),  supra. 
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Where  the  driver  in  a  coal  mine  had 
as  good  an  opportunity  as  anyone  to 
see  obstructions  on  the  track,  and  did 
see  them,  but  made  no  effort  to  stop 
his  car  before  it  was  derailed,  he  was 
guilty  of  contributory  negligence. 
Bruiletts  Creek  Coal  Co.  v.  Pomatto 
(1909)   172  Ind.  288,  88  N.  E.  606. 

An  experienced  miner  is  guilty  of 
contributory  negligence  in  failing  to 
sound  the  roof  of  his  room  after  taking 
out  a  car  of  coal,  as  was  his  usual 
custom.  Williams  v.  Norwood-White 
Coal  Co.  (1910)  146  Iowa,  489,  125  N. 
W.  232. 

A  driver  in  a  mine  who  knows  that 
cross  beams  in  a  mine  are  not  high 
enough  for  him  to  pass  without  stoop- 
ing while  riding  on  the  car,  and  who 
fails  to  do  so,  is  guilty  of  contributory 
negligence.  Trosper  v.  East  Jellico  Coal 
Co.  (1909)  135  liy.  406,  122  S.  W. 
205. 

A  miner  who  approaches  a  pocket  in 
which  tie  knows  that  there  is  gas,  with 
an  open  lamp,  cannot  recover  for  in- 
juries from  the  explosion  resulting 
therefrom.  Bisko  v.  Brasnell  Gas  Coal 
Co.    (1909)    223   Pa.   186,   72   Atl.   504. 

(p)  Footioays. — A  servant  who  is 
chargeable  with  knowledge  that  a  bridge 
extending  from  a  vessel  to  a  wharf  is 
likely  to  prove  too  weak  to  support  the 
weight  to  which  it  is  subjected,  unless 
it  is  supported  at  intervals  by  blocks, 
is  negligent  if  he  does  not  adopt  this 
precaution.  Jones  v.  Roach  (1876)  9 
Jones  &  S.  248. 

A  servant  injured  through  failing  to 
use  some  precaution  to  save  him  from 
falling  off  a  sloping  shelf,  slippery  with 
ice,  which  ran  round  a,  tank,  on  which 
he  was  ordered  to  do  some  work,  the 
manner  of  doing  such  work  being  wholly 
under  his  control,  cannot  recover.  Eng- 
lish v.  Chicago,  M.  &  St.  P.  R.  Co. 
(1885)    24   Fed.   909. 

No  recovery  can  be  had  where  a  serv- 
ant who  has  got  off  a  beaten  path  goes 
on,  knowing  that  there  is  an  unpro- 
tected hole  close  by,  and  falls  into  it. 
M'Shmve  v.  Baxter  (1890)  7  Times  L. 
R.  58. 

A  woman  has  been  held  unable  to 
recover  for  injuries  caused  by  a  fall 
consequent  upon  rushing  down  a  ladder 
with  high-heeled  shoes  on  her  feet. 
Avres  v.  Bull  (1889)  5  Times  L.  R. 
202. 

The  failure  of  an  employee  of  a  rail- 
road company  engaged   in  transferring 


freight  from  one  car  to  another,  to 
fasten  securely  a  thin  iron  plate  laid 
between  the  ears,  is  negligence  preclud- 
ing a  recovery  for  injuries  caused  by 
the  fall  of  the  plate  as  the  plaintiff 
stepped  on  it.  Martin  v.  Louisville  & 
N.  R.  Co.  (1901)  23  Ky.  L.  Rep.  798, 
64   S.  W.   417. 

Where  a  servant  fell  off  an  unguarded 
platform,  he  may,  upon  cross-examina- 
tion, be  required  to  testify  that  he  did 
not  examine  the  platform,  or  look  to 
see  if  there  were  guards.  Steeples  v. 
Panel  &  Folding  Box  Go.  (1903)  33 
Wash.  359,  74  Pac.  475. 

(q)  Inadequate  light. — A  servant  who 
gropes  about  an  unfamiliar  part  of  his 
master's  premises  on  a  dark  night  is, 
as  a  matter  of  law,  guilty  of  contrib- 
utory negligence.  This  rule  prevents 
an  employee  in  a  mill  from  recovering 
for  injuries  sustained  by  falling  into  a 
cistern  maintained  in  the  mill  yard  at 
a  distance  from  the  passage  leading  to 
and  from  the  mill,  in  walking  through 
the  yard  in  search  of  a  drink  of  water 
on  a  dark  night,  while  the  ground  was 
frozen  and  slippery.  McGann  v.  At- 
lantic Mills  (1898)  20  R.  I.  566,  40' 
Atl.   500. 

A  workman  who,  told  by  his  mas- 
ter's foreman  to  hurry,  in  the  dark, 
falls  into  an  unguarded  elevator  well 
the  existence  of  which  he  knows  and 
which  he  might  have  avoided,  is  guilty 
of  contributory  negligence  precluding 
his  maintaining  an  action  against  his 
master,  who  negligently  permitted  the 
well  to  be  unguarded.  Taylor  v.  Garew 
Mfg.  Co.  (1885)  140  Mass.  150,  3  N. 
E.  21. 

Where  the  evidence  is  that  the  plain- 
tiff ran  an  elevator  to  an  upper  story 
to  secure  some  merchandise,  and,  leav- 
ing the  bar  up  which  closed  the  shaft, 
went  in  search  of  the  goods,  and,  re- 
turning, placed  some  on  the  elevator; 
that  he  then  went  for  others,  still  leav- 
ing the  bar  up  and  the  shaft  open; 
and  that  on  returning  hastily  without 
the  goods,  he,  without  examination, 
stepped  into  the  shaft  and  was  precipi- 
tated to  the  bottom,  the  elevator  hav- 
ing been  removed  by  another  employee, 
— he  cannot  recover  though  the  light 
was  bad,  since  in  such  event  he  should 
have  been  more  careful.  Poindescter  v^ 
Benedict  Paper  Co.  (1900)  84  Mo.  App. 
352. 

In  an  action  by  the  night  foreman  of 
a  furnace  company  to  recover  for  inju- 
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lies  sustained  by  falling  over  a  precip-  ing  loaded,  is  not  negligence,  where  it 
itous  excavation  in  the  dump  pile  at  appears  that  he  did  not  know  that  lan- 
nighttime,  a  verdict  should  be  directed  terns  had  been  supplied.  TuUy  v.  New 
for  the  defendant  where  the  foreman  York  S  T.  8.  8.  Go.  (1896)  10  App. 
had  a  right  to  and  might  have  taken  Div.  463,  42  N.  Y.  Supp.  29;  Nickerson 
a  torch  with  him.  Iroquois  Furnace  Co.  v.  8t.  Louis  &  S.  F.  R  Co  (1910)  144 
v.  McCrea  (1901)  191  111.  340,  61  N.  E.  Mo.  App.  40],  128  S.  W.  826. 
79,  affirming  91  111.  App.  337.  An  employee  of  an  engine  house  who 

Wliere  an  employee,  after  dark,  with  leaves  his  work  and  goes  to  his  locker 
an  unlighted  lantern  in  his  hands,  in  in  the  dark,  and  falls  into  a  wheel  pit, 
leaving  the  building  where  he  is  em-  is  guilty  of  contributory  negligence,' 
ployed  takes  no  notice  of  where  he  is  where  he  knew  of  the  existence  of  pits 
going,  and,  without  looking  down  to  near  his  locker.  Northern  P.  R.  Co.  v. 
see  if  there  is  a  ladder  or  other  safe  Post  (1909)  90  C.  C.  A.  153,  170  Fed! 
means  of  egress,  walks  out  of  a  window    943. 

which  he  knows  is  20  feet  or  more  from  Approaching  and  entering  an  eleva- 
the  ground,  he  is  guilty  of  contributory  tor  shaft  in  the  dark  is  contributory 
negligence.  Swift  v.  Mclnerny  ( 1899 )  negligence.  Darroio  v.  The  Fair  ( 1905 ) 
90  111.  App.  294.  118  111.  App.  665. 

A  spinner  who,  on  the  electric  lights  An  employee  of  a  meat-packing  es- 
going  out  for  a  minute  or  two,  imme-  tablishment  who  knows  that  if  a  switch 
diately  reached  in  the  dark,  with  his  upon  an  overhead  track  used  for  trans- 
left  hand,  to  shut  off  the  machinery,  ferring  hams  is  not  properly  adjusted, 
though  it  does  not  appear  that  there  it  is  dangerous,  is  guilty  of  contribu- 
was  any  emergency  or  need  for  haste,  tory  negligence  if  he  makes  only  a  cas- 
and  in  doing  so  got  his  right  hand  In  ual  examination  of  it,  and  it  is  too 
the  gear,  is  guilty  of  contributory  neg-  dark  for  him  to  see  it  plainly.  Beymer 
ligence.  Kelley  v.  Calumet  Woolen  Go.  v.  Hammond  Paelcing  Co.  (1904)  106 
(innO)    177   Mass.    128,   58   N.   E.    182.    Mo.  App.  726,  80  S.  W.  685. 

An  emploj'ee  who,  knowing  that  a  A  miner  who  had  always  been  con- 
room  is  dangerous  because  it  contains  ducted  to  his  place  of  work  by  a  guide 
the  opening  to  vats  containing  hot  cannot  recover  for  injuries  received  in 
liquids,  enters  it  when  it  is  dimly  light-  attempting  to  find  his  own  place  of 
ed,  and  goes  along  in  it  when  he  cannot  work  in  the  darkness  without  a  guide, 
see,  is  guilty  of  such  negligence  as  will  8mith  v.  Thomas  Iron  Go.  (1903)  69 
prevent  recovery  for  an  injury  caused  N.  J.  L.  11,  54  Atl.  562. 
by  falling  into  one  of  the  vats.  Chicago  It  is  well  settled  that  one  who  gropes 
Packing  &  Provision  Co.  v.  Rohan  about  in  a  dark  place,  opens  a  wrong 
(1892)   47  111.  App.  640.  door,    and    through    such    mistake    re- 

It  is  negligence  to  walk  in  the  dark  ceives  injury,  may  not  recover.  Kehoe 
beside  an  open  vat  on  a  plank  which,  as  v.  Stern  (1909)  114  N.  Y.  Supp.  14. 
the  servant  ought  to  know,  is  frequent-  A  servant  proceeding  in  the  dark 
ly  rendered  slippery  by  the  vapors  without  feeling  for  obstacles  or  calling 
which  rise  from  the  vat  and  settle  upon  for  light  along  a  path  other  than  the 
it.  Shippey  v.  Grand  Rapids  Leather  usual  route  is  negligent.  Carhury  v. 
Co.  (1900)  124  Mich.  533,  83  N.  W.  284.    Eastern  Nut  &  Bolt  Go.  (1905)  27  k.  I. 

Whether  an  employee  stepping  down  116,  60  Atl.  773. 
from  a  ladder  in  the  dark  without  call-  A  servant  who  attempts  to  locate 
ing  on  others  present  to  relight  his  can-  trouble  in  a  printing  press,  while  grop- 
dle,  or  to  hold  theirs  so  that  he  could  ing  around  the  pit  in  the  dark,  is  guil- 
see,  contributed  to  his  injuries  caused  ty  of  contributory  negligence.  Newport 
by  stepping  into  hot  water  overflowing  Neu>s  Pud.  Co.  v.  Beaumeister  (1906) 
from  a  well,  is  a  question  for  the  jury  104  Va.  744,  52  S.  E.  627. 
where  he  had  -previously  crossed  the  An  employee  painting  a  vessel,  who 
place  three  times  within  a  few  minutes,  goes  without  a  light  through  a  dark 
picking  his  way  carefully  each  time  by  compartment,  where  he  knows  he  may 
the  light  of  his  candle.  Connelly  v.  encounter  a  hatchway,  is  negligent. 
Faith   (1899)   190  Pa.  553,  42  Atl.  1024.    Jones   v.    Moran   Bros.    Co.    (1907)    45 

The  failure  of  a  servant  to  use  a  Ian-    Wash.   391,  88  Pac.  626. 
tern,  while  walking  along  in  the  dark        The    general   foreman   of   an   electric 
between  the  decks  of  a  ship  which  is  be-    company  is  guilty  of  contributory  neg- 
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from  the  failure  of  a  servant  to  extricate  himself  from  such  a  situa- 
tion, whenever  it  is  possible  to  do  so  by  the  exercise  of  ordinary  care. 
A  jury  is  properly  instructed  to  the  efFect  that  an  employer  is  not 
liable  for  an  injury  received  by  an  employee  in  a  situation  the  peril 


ligenee  in  climbing  upon  the  joists  of 
a  building  in  close  proximity  to  a  num- 
ber of  highly  charged  electric  wires, 
where  it  is  too  dark  for  him  to  see  the 
wires.  Woelflen  v.  Lemston-Glwrlcston 
Co.  (1908)  49  Wash.  405,  95  Pac.  493. 
To  step  backwards  oflf  of  an  engine 
in  the  dark  is  negligence.  Powers  v. 
Hocking  Valley  B.  Co.  (1909)  31  Ohio 
C.  C.  488. 

(r)  Severe  weather.  —  A  railway 
servant  sent  out  on  a  work  train  in  the 
winter  time  is  not,  as  matter  of  law, 
guilty  of  contributory  negligence  be- 
cause he  failed  to  provide  himself  with 
clothing  sufficient  for  severe  weather. 
Schumaker  v.  St.  Paul  &  D.  R.  Co. 
(1891)  46  Minn.  39,  12  L.E.A.  257,  48 
N.  W.  559. 

A  section  hand  who  allows  his  feet 
to  freeze,  when  this  might  have  been 
prevented  by  his  keeping  in  motion  or 
going  to  a  fire  provided,  is  guilty  of 
contributory  negligence.  Farmer  v. 
Central  Iowa  R.  Co.  (1885)  67  Iowa, 
13C,  24  N.  W.  895. 

(s)  Unruly  horses. — An  employee 
who,  seeing  a  moving  train,  drives  a 
horse  known  to  him  to  be  fractious 
within  5  feet  of  the  locomotive,  is  guil- 
ty of  negligence  which  will  preclude  a 
recovery  by  him  from  his  employer  for 
injuries  sustained  by  the  horse  becom- 
ing frightened,  although  he  did  not  see 
the  engine  and  had  been  required  to 
drive  the  horse  against  his  objection. 
Mahan  v.  Clee  (1891)  87  Mich.  161, 
49  N.  W.  556.  And  see  Fifer  v.  Burch 
(1903)    68  Neb.  217,  94  N.  W.   107. 

(t)  WorJc  on  ships. — A  seaman  who 
is  ordered  aloft  on  a  dark,  windy  night 
to  cast  off  the  stop  on  the  foretop  gal- 
lant halliards,  and  does  this  by  going 
up  the  rigging  and  out  on  the  crane- 
line,  is  negligent,  if  he  does  this  with- 
out examining  the  condition  of  the 
craneline,  and  without  holding  on  to 
the  stays  by  his  arms  or  legs  while 
casting  off  the  stop.  The  Ghandos 
(1880)   6  Sawy.  544,  4  Fed.  645. 

A  regular  employee  of  a  steamship, 
who  attempts  to  crawl  through  a  port 
hole  the  shutter  to  which  is  open,  but 


not  fastened,  is  guilty  of  contributory 
negligence  precluding  recovery  for  in- 
juries caused  by  the  shutter  falling 
while  he  is  in  the  hole.  Rende  v.  New 
York  d  T.  8.  8.  Co.  (1907)  187  N.  Y. 
382,  80  N.  E.  206. 

(u)  Work  on  poles. — An  experienced 
lineman  who  failed  to  supply  himself 
with  a  safety  bolt,  as  was  customary, 
and  did  not  examine  the  cross-arm 
which  broke,  was  guilty  of  contribu- 
tory negligence.  Roberts  v.  Missouri 
&  E.  Teleph.  Co.  (1901)  166  Mo.  370, 
66  S.  W.  155. 

(v)  Work  on  roofs. — A  prudent  man 
at  work  on  a  roof  which  is  obviously 
dangerous  cannot  claim  to  have  exer- 
cised due  care  for  his  safety  when  he 
trusted  himself  on  a  loosely  laid  sheet 
of  iron  without  first  ascertaining 
whether  it  rested  upon  a  support  which 
would  sustain  his  weight.  Latrobe 
Steel  &  Coupler  Go.  v.  Regan  (1906) 
130   111.   App.   440. 

(w)  Seats. — A  servant  is  guilty  of 
negligence  in  proceeding  to  sit  down 
on  a  stool  without  first  ascertaining 
whether  it  is  standing  or  not.  Dono- 
hoe  V.  Lonsdale  Co.  (1903)  25  R.  I. 
187,  55  Atl.  326. 

(x)  Working  where  there  is  danger 
from  falling  objects. — A  servant  en- 
gaged in  loading  stones  on  a  car  by 
means  of  a  derrick  is  guilty  of  con- 
tributory negligence  in  pushing  the 
stone  away  from  him  while  it  is  swing- 
ing over  the  car,  thus  causing  the  tongs 
holding  the  stone  to  slip  and  let  it 
fall  upon  him.  Solt  v.  Ganney  (1908) 
89  C.  C.  A.  452,  162  Fed.  660. 

A  servant  at  work  in  a  wholesale 
coffee  house,  whose  duty  it  is  to  keep 
a  constant  lookout  to  see  whether  or 
not  the  piles  of  coffee  would  bulge  or 
lean  when  sacks  were  removed  from 
the  adjoining  piles,  cannot  recover  for 
injuries  received  upon  his  going  to 
work  near  a  pile  of  sacks  without 
observing  its  condition.  Bradley  v. 
James  E.  Forbes  Tea  d  Coffee  Co. 
(1908)   213  Mo.  320,  111  S.  W.  919. 

!i  Parker  v.  Georgia  P.  R.  Co.  (1889) 
83  Ga.  539,  10  S.  E.  233. 
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of  "which  is  apparent  to  anyone  of  ordinary  intelligence,  where  he 
failed  to  exercise  the  degree  of  care  required,  and  such  failure  con- 
tributed to  his  injury.* 

Some  of  the  decisions  cited  in  which  the  servant  failed  to  recover 
might  evidently,  so  far  as  the  facts  were  concerned,  have  been  put 
upon  the  ground  that  he  had  assumed  the  risk  or  was  negligent  in 
having  remained  at  work. 

It  will  also  be  observed  that  in  many  of  the  cases  the  facts  in- 
volved are  identical  with  or  similar  to  those  commented  upon  in 
§§  1250—1255,  post.  Indeed,  it  is  easy  to  see  that  circumstances 
which  are  suggestive  of  a  violation  of  the  duty  to  avoid  unnecessarily 
dangerous  positions  will  usually  be  suggestive  also  of  a  violation  of 
the  duty  to  use  precautions  appropriate  to  the  environment.  The 
practical  inference  is  that  a  counsel  acting  for  an  employer  should 
always  be  careful  to  see  that,  whenever  the  state  of  the  evidence 
admits  it,  both  these  issues  are  distinctly  raised. 

The  inference  of  negligence  which  is  drawn  when  a  servant  who  is 
about  to  put  himself  in  a  dangerous  position  fails  to  warn  other 
persons  of  his  movements  is  discussed  in  §  1252  post. 

1246.  [332]  Failure  to  give  proper  attention  to  surroundings. — 
(Compare  §  1264,  subd.  (2),  post.) — A  doctrine  which  is  indirectly 
exemplified  by  several  of  the  cases  cited  under  the  last  section,  and 
specifically  enumerated  in  a  large  number  of  others,  is  that  a  servant 
is  not  in  the  exercise  of  ordinary  care,  unless,  at  each  stage  in  the 
progress  of  his  work,  he  makes  an  effective  use  of  his  bodily  and 
mental  faculties,  and  observes  as  attentively  as  is  reasonably  possible 
under  the  circumstances  the  condition  of  the  instrumentalities  by 
which  his  safety  may  be  affected,  and  the  results  of  their  operation 
by  himself  or  others,  in  so  far  as  that  operation  may  tend  to  subject 
him  to  danger.^ 

3  Jones  V.   Alabama  Mineral  R.   Co.  safety.    He  is  bound  himself  to  exercise 

(1895)    107   Ala.   400,   18  So.   30.  proper   care,   and   cannot  claim   indem- 

1  An  employee  must  give  heed  to  the  nity  from  the  master  for  injuries  re- 
notice  and  instructions  given  him,  and  suiting  to  him  which  might  have  been 
must  employ  his  senses,  his  reasoning  pj-evented  if  he  had  himself  been  rea- 
faculties,  and  his  attention,  alike  for  gonably  vigilant."  International  &  G. 
his  own  safety  and  the  welfare  of  the  ^^  ^  p^_  ^  Bester  (1888)  72  Tex.  44, 
road.     Louisville  &   N.  R.   Co.  v.  Uall  j]^  g    '^    io41 

(1888)    87   Ala    708,  4  LR.A.   710,   13  ^^  employee  is  not  entitled  to  rely 

Am.  St.  Kep.  84,  b  ^o-/"-  jijg   gars   alone,   without   using   his 

A  servant  "is  bound  to  exercise  his  ""   "^=  J""^    ^           '     ,        e    a     !>     n 

1  -11   „V,^   i,„1<rmPTit   so  as  to  uro-  eyes.      Lynch   v.    Boston   &   A.   R.    Co. 

own   skill  and  judgment  so  as  to  pro  •>             "      ,,          ^„„    o^  -fj    t,^    nn79 

tect  himself   in  the   course   of  his   em-  (1893)    159  Mass.  536,  34  N.  Ji-   1072. 

Blovment    and   the   master   is   not    re-  In    Barstow   v.    Old   Colony   R.    Co. 

|S    as    warranting    generally    his  (1887)    143  Mass.  535,   10  N.  E.  255, 
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In  some  cases  his  inability  to  recover  may  be  viewed  as  being 
referable  either  to  the  conception  that  the  fact  of  his  having  paid 
no  attention  to  his  surroundings  shows  that  he  was  reckless  as  to 
whether  there  was  or  was  not  danger,  or  to  the  conception  that  his 
incapacity  to  understand  the  extent  of  the  danger  was  culpable.* 

For  the  sake  of  convenience  in  classifying  the  large  number  of  cases 
in  which  a  breach  of  the  obligation  thus  indicated  has  been  recognized, 
they  may  be  divided  into  the  two  main  categories  indicated  by  the 
headings  of  the  next  two  sections. 

1247.  [332a]  Duty  omitted  in  respect  to  stable  or  persistent  condi- 
tions.— (Compare  §  1264,  note  12,  post.) — The  conditions  thus  desig- 
nated are  exemplified  in  cases  involving  the  different  predicaments 
mentioned  in  the  three  following  paragraphs. 

(1)  The  conditions  to  be  observed  were  incident  to  the  permanent 
arrangements  of  the  master's  plant,  or  affected  some  portion  of  that 
plant  in  such  a  manner  as  to  threaten  the  security  of  the  servant,  and 
the  servant  was  chargeable  with  knowledge  of  those  conditions  at  some 
time  before  the  injury  was  received.^  It  will  be  observed,  that,  al- 
though the  right  of  recovery  was  made  to  turn,  in  the  cases  cited,  upon 
the  question  whether  he  exercised  a  proper  amount  of  vigilance  at  the 

the  obligation  to  use  eyes  and  ears  is  open   and   obvious   to   all,    and   he   has 

also  adverted  to.  had   numerous   opportunities   of   seeing 

In  Clayhaugh  v.  Kansas  City,  Ft.  8.  it.    Pennsylvania  Co.  v.  Finney   (1806) 

d  M.  R.   Co.    (1894)    56  Mo.  App.  6.30,  145   Ind.   551,   42   N.   E.    816. 

it  vpas  laid  dovpn  that  a  servant  could  A   brakeman    is   guilty    of    contribu- 

not   recover   if   his   injury  was   due  to  tory  negligence  precluding  recovery  for 

his  failure  to  "make  use  of  his  facul-  his  death  caused  by  his  striking,  wliile 

ties  of  sight  and  hearing."  .standing  on  the  top  of  a  car,  against 

In   Stone    v.    Oregon    City   Mfg.    Co.  an    overhead   bridge   negligently   main- 

(1870)   4  Or.  52,  it  was  declared  to  be  tained  by  the  company,  where  he  had 

a  servant's  duty  "to  exercise  his  think-  passed    under    such    bridge    over    one 

ing   faculties,    and   give   careful    atten-  hundred  times  and  at  the  time  of  the 

tion   to   the   business"   in   which  he   is  accident     his     view     was     unobscured. 

engaged.  Louis  cille  &  N.  R.  Co.  v.  Banks   (1894) 

There  can  be  no  recovery  where  a  104  Ala.  508,  16  So.  547. 
servant  put  his  hand  on  the  track  of  A  railway  company  is  not  liable  for 
a  moving  crane  in  a  mill  and  then  the  death  of  a  brakeman  who  was 
failed  to  notice  the  moving  of  the  struck  by  the  fourth  sill  of  a  danger- 
crane.  Gallagher  v.  Worth  Bros.  Co.  ously  low  bridge,  after  he  had  passed 
(1910)    179  Fed.  1016.  safely    under    the    three    first    sills    by 

8  See  Kennedy  v.  Lake  Superior  Ter-  stooping  and  lowering  his  head,  where 

minal   d    Transfer   R.    Co.     (1894)     87  he  had  full   knowledge   of  the   danger- 

Wis.  28,  57  N.  W.  976.  ous   character    of   the    bridge,    and   thu 

1 A   railroad   brakeman   is   guilty   of  accident    was    due    to    his    negligently 

contributory    negligence    in    descending  raising  his  head  too  soon.     Chesapeake 

a  ladder  at  the  side  of  a  car  for  his  &  0.  R.   Co.  v.  Hafner    (1894)    90  Va. 

own    purposes,   without   looking    for    a  621,   19   S.   E.   166. 

water   plug   standing   so   near   the   car  A  railroad  brakeman  receiving  notice 

as  to  be  dangerous,  or  in  not  waiting  of  low  highway  bridges   ov£r  the  road 

until  such  plug  is  passed,  where  it  is  and   of   their    location   must   use    such 
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time  the  injury  was  received,  the  action  might  have  been  declared  not 
maintainable  for  the  reason  that  the  servant's  knowledge  charged  him 
with  an  assumption  of  the  risk,  or  with  contributory  negligence  in  con- 
tinuing in  the  employment. 


care,  watchfulness,  and  caution  to  avoid 
them  as  ordinarily  prudent  men  would 
usually  exercise  in  reference  to  their 
own  safety,  under  like  circumstances. 
Louisville  &  N.  R.  Co.  v.  Hall  (1888) 
87  Ala.  708,  4  L.R.A.  710,  13  Am.  St. 
Rep.  84,  6  So.  277.  Some  remarks  on 
cases  of  this  type  will  be  found  in 
§§  926,  961,  ante. 

A  railroad  brakeman  who  has  walked 
by  a  cattle  guard  in  close  proximity 
thereto  three  or  four  times  while  en- 
gaged in  switching  on  a  given  day  is 
guilty  of  contributory  negligence  where 
he  subsequently  walks  into  it  while 
attempting  to  uncouple  cars  on  the 
same  day.  Fuller  v.  Lake  Shore  &  M. 
8.  R.  Co.  (1896)  108  Mich.  690,  66 
N.  W.  593. 

A  railroad  employee  who,  knowing  of 
the  existence  of  pits  in  a  roundhouse, 
walks  into  a  pit  at  night  while  going 
to  the  place  assigned  to  him  for  work, 
is  guilty  of  such  contributory  negli- 
gence as  will  prevent  a  recovery 
whether  the  place  was  sufficiently 
lighted  or  not.  McDonnell  v.  Illinois 
G.  R.  Co.  (1898)  105  Iowa,  459,  75 
N.  W.  336. 

In  an  action  by  a  switchman  injured 
by  falling  over  a  ground  switch  in  the 
railroad  yard  where  he  worked,  evi- 
dence that  he  had  been  warned  by  his 
foreman  to  look  out  for  certain  ground 
switches,  but  not  for  the  one  over 
which  he  fell,  is  properly  admitted,  as 
tending  to  explain  his  failure  to  dis- 
cover the  switch  that  caused  his  in- 
jury. Galveston,  H.  &  8.  A.  R.  Co. 
v.  English  (1900)  —  Tex.  Civ.  App. 
— ,  59  S.  W.  912,  denying  rehearing 
in    (1900)    59   S.   W.   626. 

For  a  brakeman  to  place  his  foot, 
while  he  is  coupling  cars,  in  a  frog 
known  to  be  unblocked,  when  they 
might  have  been  coupled  without  do- 
ing this,  is  negligence.  Southern  P. 
Go.  V.  Seley  (1894)  152  U.  S.  145,  38 
L.  ed.  391,  14  Sup.  Ct.  Rep.  530. 

For  a  brakeman,  knowing  the  frogs 
and  switches  are  not  blocked,  to  move 
over  them  while  coupling  and  uncoup- 
ling cars,  even  in  moving  trains,  with- 
out  taking    any   thought   of   the   frogs 


and  guard  rails,  or  as  to  where  he 
may  be  stepping,  is  negligence  on  his 
part  contributing  to  the  catching  of 
his  foot  in  them.  Gillin  v.  Patten  & 
8.  R.  Co.  (1899)  93  Me.  80,  44  Atl. 
361. 

Where  a  foreman  of  a  switching  crew 
had  complained  to  the  yard  master  of 
the  defective  condition  of  a  footboard 
on  the  engine,  and  a  few  days  after- 
wards was  injured  while  riding  on 
the  footboard,  by  reason  of  the  de- 
fect, contributory  negligence  is  not  in- 
ferred simply  from  the  fact  that  in 
the  hurry  of  business,  he  did  not  look 
out  for  the  defect  or  observe  whether 
it  had  been  remedied.  Central  Trust 
Co.  V.  Wahash,  St.  L.  &  P.  R.  Co. 
(1886)  26  Fed.  897.  Compare  cases 
cited  under  §§  1266,  1271,  post. 

An  employee  in  a  foundry  company 
cannot  recover  for  injuries  received  by 
falling  into  a  molding  pit,  where  he 
could  have  seen  such  pit  if  he  had  care- 
fully looked  ahead  of  him  as  he  was 
walking  along,  and  such  pit  was  one  of 
the  usual  appurtenances  in  connection 
with  such  a  foundry  as  that  in  wliich 
he  worked.  East  Chicago  Foundry  Co. 
V.  Anheny  (1897)  19  Ind.  App.  150, 
47  N.  E.  936,  rehearing  denied  in 
(1898)  19  Ind.  App.  153,  49  N.  E. 
186. 

An  employer  is  not  liable  for  an 
injury  to  an  employee  who  falls 
through  an  opening  in  the  floor  of 
which  he  knew,  where  the  accident  re- 
sults from  his  own  inattention.  Clarke 
V.  Murton    (1896)    63   111.  App.  49. 

The  servant's  freedom  from  contribu- 
tory negligence  is  not  established, 
where  it  appears  that  he  went  to  clear 
ice  from  a  flume  rack,  and  fell  into  an 
open  space  between  two  platforms  over 
the  flume;  that  on  the  same  night  he 
had  assisted  his  brother  in  clearing 
away  the  ice,  and  had  assisted  in  per- 
forming such  duty  as  occasion  required 
for  three  years;  that  he  was  familiar 
with  the  flume  and  its  dangerous  char- 
acter, knew  the  method  of  clearing 
away  ice,  and  had  full  opportunity  to 
know  the  exact  situation;  that  he  was 
provided  with  a  lantern,  and  it  was  a 
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(2)  The  conditions  were  of  the  same  nature  as  those  designated  in 
the  last  paragraph,  but  the  servant's  knowledge  thereof  prior  to  the 


bright  moonlight  night;  and  that, 
while  the  testimony  tended  to  show 
that  such  open  space  had  been  habit- 
ually covered  until  within  a  week  or 
ten  days  before  the  accident,  there  was 
no  proof  that  it  had  been  covered  with- 
in such  time,  or  that  such  servant  did 
not  know  the  exact  situation,  or  that 
he  took  any  precaution  to  prevent  the 
accident.  Rohhins  v.  Brownville  Paper 
Go.  (1901)  53  App.  Div.  641,  65  N. 
Y.   Supp.   955. 

A  servant  cannot  recover  for  person- 
al injuries  due  to  his  own  negligence 
in  letting  his  hands  slip  into  cogwheels 
while  not  giving  attention  to  his  work. 
D.  M.  Sechler  Carriage  Co.  v.  O'Neil 
(1891)   41  111.  App.  633. 

A  workman  in  a  biscuit  factory  who, 
through  his  inattention,  allows  his 
hand  to  be  caught  between  the  rollers 
of  a  machine  into  which  he  was  insert- 
ing a  piece  of  paste  cannot  recover 
damages.  SarauU  v.  Viau  (1881)  11 
Rev.   Leg.    (Montreal   Super.   Ct.)    217. 

A  servant  who  walks  backward  to- 
wards a  revolving  shaft,  while  helping 
other  employees  to  move  a  box,  is  negli- 
gent. Beck  V.  Firmenich  Mfg.  Go. 
(1891)   82  Iowa,  286,  48  N.  W.  81. 

A  servant  who  fails  to  hold  a  coil 
of  rope  which  he  is  carrying  high 
enough  to  clear  a  revolving  shaft  the 
position  of  which  he  knows,  and,  as 
a  result  of  his  Inattention,  is  injured 
by  the  ropes  catching  in  the  shaft, 
cannot  recover.  Stone  v.  Oregon  City 
Mfg.  Go.   (1870)   4  Or.  52. 

A  servant  operating  a  ripsaw  set 
in  a  framework  was  declared,  upon  the 
evidence,  to  be  chargeable  with  knowl- 
edge that,  as  the  table  through  which 
the  saw  projected  was  not  stationary, 
it  was  necessary  to  fasten  it  by  some 
means  or  other  as  occasion  required, 
and  by  consequence  to  be  negligent  in 
failing  to  give  any  attention  to  the 
subject,  or  to  observe  that  the  screws 
by  which  it  had  formerly  been  secured 
in  place  had  been  removed.  Eicheler 
V.  Eanggi  (1889)  40  Minn.  263,  41 
N.    W.    975. 

Compare  also  the  decision  that  an 
independent  contractor  working  upon 
a  scaffolding  within  a  few  inches  of  a 
revolving  shaft  and  set  screw,  with 
full    knowledge    of    the    situation,     is 


guilty  of  contributory  negligence  pre- 
cluding recovery  for  injuries  from  be- 
ing caught  by  the  set  screw  and 
whirled  around  the  shaft.  Norton  v. 
Vulcan  Iron  Works  Co.  (1897)  13  App. 
Div.  508,  43  N.  Y.  Supp.  699. 

In  a  case  where  the  servant's  hand 
was  caught  by  a  projecting  key  and 
thrown  into  the  wheel  which  was  fast- 
ened by  it  to  a  shaft,  it  was  held  that 
the  jury  were  properly  instructed  that, 
if  he  knew  the  position,  condition,  and 
character  of  the  machinery,  and  could 
have  reasonably  avoided  danger  by  ap- 
proaching the  same  from  one  particular 
side,  and  did  not  do  so  because  he  did 
not  think  or  look,  he  was  guilty  of 
contributorv  negligence.  Hurst  v. 
Burnside  (1885)  12  Or.  520,  8  Pac. 
888. 

It  is  held,  however,  that  a  finding 
that  a  servant  who  had  his  hands 
drawn  between  a  belt  and  a  pulley 
could  have  avoided  the  danger  by  giv- 
ing attention  to  where  he  was  putting 
his  hands  is  not  sufficient  to  overcome 
a  general  verdict  in  his  favor.  To  have 
that  effect  it  must  also  be  stated  that 
the  failure  to  give  such  attention  was 
negligent.  Romona  Oolitic  Stone  Co. 
V.  Phillips  (1894)  11  Ind.  App.  118, 
39  N.  E.  96. 

A  stevedore  who,  upon  returning  to  a 
vessel  B,fter  dark,  jumped  from  a  tem- 
porary gangway  to  a  dark  part  of  the 
deck,  where  he  knew  that  there  were 
hatchways,  is  guilty  of  contributory 
negligence.  The  Susquehanna  (1910) 
176  Fed.  157. 

Where  plaintiff,  who  was  employed 
to  feed  sheep  on  a  steamship,  had  to 
walk  on  a  narrow  walkway  15  to  18 
inches  wide,  with  no  railing  or  rope 
between  it  and  the  hatchway,  and  the 
only  protection  from  falling  into  the 
hatchway  was  a  rope  netting  spread 
over  it,  he  is  guilty  of  contributory 
negligence  in  failing  to  see  that  the 
netting  was  in  position  before  going 
onto  the  walkway.  Northwestern  8.  S. 
Co.  V.  Griggs  (1906)  77  C.  C.  A. 
28,    146    Fed.    472. 

An  employee  at  a  printing  press, 
who,  in  taking  hold  of  the  guard  of  a 
cogwheel,  permits  her  ring  finger  to 
extend  3  inches  beyond  the  guard, 
where  it  is  caught  in  other  machinery, 
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accident  was  not  a  specific  element  in  the  case,  either  because  it  was 

not,  or  could  not  be,  proved  at  the  trial.^    Under  such  circumstances, 

which    is   obvious   to   her,   is   guilty   of  An   electric   street   railway   company 

negligence.      Pictorial    Printing    Co.    v.  is  not   liable  to  a  conductor  who  was 

Keil   (1907)_  132  111.  App.  480.  caught    in    a    narrow    space    3^    inches 

It  is  negligence  for  a  conductor  sent  wide  between  the  side  of  a  trail  ear  and 
out  to  learn  the  condition  of  the  road,  the  doorway  of  its  power-house  through 
to  step  down  on  the  running  board  of  which  he  assisted  in  pushing  the  car, 
the  car  without  looking  to  see  whether  the  danger  of  attempting  to  pass  be- 
there  are  any  obstructions  in  the  way.  tween  the  car  and  pier  being  obvious, 
Ladd  V.  Brockton  Street  R.  Go.  (1902)  and  everything  about  the  construction 
180  Mass.  454,  62  N.  E.  730.  being    open    and    transparent,    and   the 

A    hod    carrier    carrying   mortar    up  injury   occurring   because   he   failed   to 

an  incline   in  a  building,  who  fails  to  let  go  of  the  car  when  he  came  to  the 

notice  the  distance  between  the  top  of  doorway.      Jennings    v.    Tacoma    R.    & 

the    incline    and    the    overhead    beams.  Motor  Co.   (1893)   7  Wash.  275,  34  Pac. 

cannot  recover  for  injuries  received  in  937.      Plaintiff   testified   that   "he    saw 

striking    his    hod    against    one    of    the  the  situation,  that  he  was  directed  by 

joists.      McCarthy   v.   Emerson    (1902)  no    superior    in    the    execution    of    the 

77  App.  Div.  562,  79  N.  Y.  Supp.  ISO.  work,    and    he    simply    did    not    notice 

2  In  an  action  for  damages  for  the  what  he  was  doing." 
death  of  a  brakeman  on  a  railroad  A  servant  who,  while  walking  beside 
freight  train,  the  facts  that  he  was  a  car,  pushing  it  by  the  hand  rail  at 
killed  by  being  knocked  from  a  ear  by  the  front  platform,  strikes  his  shoulder 
a  bridge  over  the  railroad,  which  was  against  a  coal  shed  near  the  track,  can- 
near  other  bridges,  and  was  approached  not  recover  where  it  appeared  that  he 
in  the  daytime;  that  the  deceased  and  could  see  objects  as  large  as  a  man  at 
another  brakeman  were  seated  on  top  a,  distance  of  10  feet  and  that  others 
of  one  of  the  cars  facing  the  bridges;  assisting  him  saw  men  on  the  track 
that  they  passed  one  of  the  bridges  in  ahead  of  them,  and  saw  the  shed, 
safety;  that  his  companion  passed  all  Pahlan  v.  Detroit,  Q.  H.  &  M.  R.  Go. 
the  bridges  in  safety,  and  the  one  by  (1899)  122  Mich.  232,  81  N.  W.  103. 
which  he  was  struck  was  the  last;  Whether  the  servant  was  negligent 
that  the  men  were  not  engaged  in  the  in  allowing  his  foot  to  get  into  an  un- 
performance  of  any  duty,  but  were  sit-  blocked  frog  was  held  to  be  for  the 
ting  idly  together,  in  full  view  of  the  jury  upon  the  facts  in  Jones  v.  Flint 
danger,  and  with  nothing  to  distract  &  P.  M.  R.  Go.  (1901)  127  Mich.  198, 
their  attention,  and  nothing  to  do  but  86  N.  W.  838. 

to    avoid   the    danger, — constitute    such  A   conductor   who   knows   that   some 

evidence   of   contributory  negligence   as  of  the  cars  that  he  has  to  use  are  with- 

will   defeat   a   recovery.      Stoneback   v.  out  end  ladders  is  negligent  if,  before 

Thomas    Iron     Co.     (1886)     2     Sadler  attempting   to   pass    from   the   side   to 

(Pa.)   97,  17  W.  N.  C.  295,  4  Atl.  721.  the   end   of  a   car,   for  the   purpose   of 

Failure    of    a    railway    company    to  uncoupling    it,    he    fails    to    ascertain 

maintain  a  "telltale"   over  one  of  two  whether  it  has  steps  or  not.     Chicago^ 

parallel    tracks    passing    under    a    low  B.  &  Q.  R.  Go.  v.  Warner   (1884)    108 

bridge  does  not  render  it  liable  for  in-  111.  538. 

jury  to  a  brakeman  while  riding  on  the  The  danger  caused  by  the  difference 
top  of  a  freight  train,  where  he  was  in  the  height  of  the  drawbars  of  two 
learning  the  road,  and  had  been  told  cars  which  are  to  be  coupled  is  one 
to  look  out  for  low  bridges,  and  he  against  which  an  experienced  brake- 
knew  of  the  existence  of  the  bridge  and  man  is  presumed  to  be  able  to  protect 
its  dangerous  character  a  short  time  himself  by  the  ordinary  use  of  his  eye- 
before  the  accident,  and  climbed  onto  sight.  Brewer  v.  Flint  d  P.  M.  R.  Go. 
the  top  of  the  car  at  a  place  which  (1885)  56  Mich.  620,  23  N.  W.  440. 
would  have  been  between  the  bridge  Negligence  is  inferable,  as  a  matter 
and  the  telltale  if  there  had  been  a  of  law,  where  a  brakeman  who  was 
telltale.  Allen  v.  Boston  &  M.  R.  Go.  about  to  couple  two  cars  failed  to  no- 
(1897)    69   N.   H.  271,   39   Atl.   978.  tice  that  they  were  equipped  with  pro- 
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since  the  defenses  of  the  assumption  of  the  risk  and  of  contributory 
negligence  in  continuing  in  the  employment  are  excluded  by  the 
character  of  the  evidence  submitted  for  review,  the  sole  question 
which  can  be  material  is  whether  the  servant's  failure  to  observe  the 
danger  was  due  to  a  want  of  proper  vigilance  at,  or  just  prior  to,  the 
time  of  the  accident. 

(3)  The  conditions  were  produced  by  or  incident  to  the  use  of  the 
master's  plant  by  the  employees,  and,  although  not  permanent  in  the 
sense  in  which  that  term  has  been  used  in  the  two  preceding  para- 
:graphs,  were  such  as  to  affect  the  safety  of  the  servant's  environment 
for  a  definite  period  of  more  or  less  considerable  length.^  In  most  of 
the  cases  illustrating  this  predicament  the  servant  had  no  opportunity 


jecting  sills  which  came  within  14 
inches  of  each  other  when  the  cars  met. 
Beaudin  v.  Central  Vermont  R.  Co. 
(1891)  38  N.  Y.  S.  R.  473-  li  N.  Y. 
Supp.   700. 

A  section  hand  is  guilty  of  such  con- 
tributory negligence  as  will  prevent  a 
recovery  for  an  injury  caused  by  fall- 
ing, while  helping  to  carry  a  heavily 
laden  hand  car  over  rough  ground,  in 
failing  to  give  any  attention  to  where 
lie  is  going.  Terry  v.  Louisville,  N. 
A.  &  C.  R.  Co.  (1896)  15  Ind.  App. 
353,  43  N.  E.  273,  rehearing  denied  in 
(1896)  15  Ind.  App.  356,  44  N.  E. 
59. 

It  is  for  the  jury  to  say  whether  neg- 
ligence is  imputable  to  a  servant  who, 
while  carrying  an  armful  of  wood  into 
a  dark  cellar,  was  injured  by  stepping 
into  a  hole,  of  which  he  had  no  previous 
knowledge.  Eastland  v.  Clarke  (1901) 
165  N.  Y.  420,  70  L.R.A.  75,  59  N.  E. 
202,  reversing  (1898)  28  App.  Div.  621, 
51  N.  Y.   Supp.   1140. 

3  An  engineer  who  could  have  seen  an 
obstruction  on  the  track  if  he  had  kept 
a  vigilant  outlook,  as  his  duty  required 
him  to  do,  in  time  to  stop  the  train  be- 
fore injury,  cannot  recover  for  injuries 
on  account  of  such  obstruction.  2^or- 
folk  £  W.  R.  Co.  V.  Williams  (1892)  89 
Va.  165,  15  S.  E.  522. 

A  brakeman  who  jumps  off  a  moving 
train  in  a  yard  without  looking  to  see 
whether  he  will  alight  on  any  of  the 
obstructions  which  may  be  expected  to 
he  encountered  near  the  track  in  rail- 
way yards,  is  negligent,  as  a  matter 
of  law.  Thompson  v.  Boston  d  M.  R. 
Co.  (1891)  153  Mass.  391,  26  N.  E. 
1070  (struck  a  pile  of  rails). 


Whether  trainmen  should  have  ob- 
served an  obstruction  on  a  spur  track 
was  held  to  be  a  question  for  the  jury, 
where  it  was  hidden  by  a  growth  of 
overhanging  brush  which  became  much 
more  dense  as  the  point  of  danger  was 
approached.  Oregon  Short  Line  ti  V. 
N.  R.  Co.  V.  Tracy  (1895)  14  C.  C.  A. 
199,  29  U.  S.  App.  529,  66  Fed.  931. 

A  brakeman  is  not  guilty  of  contrib- 
utory negligence,  as  a  matter  of  law, 
precluding  recovery  for  his  death 
caused  by  his  head  being  wedged  be- 
tween a  projecting  pole  on  a  flat  car 
and  box  car  while  coupling  the  cars  dur- 
ing a  rainy  and  very  dark  night,  al- 
though he  had  a  lantern  with  him,  and 
a  few  minutes  before  had  uncoupled  the 
same  cars  from  the  other  side.  Atchi- 
son, T.  &  8.  F.  R.  Co.  V.  Wells  (1895) 
56   Kan.   222,   42   Pac.   699. 

The  question  of  the  contributory  neg- 
ligence of  a  switchman  of  slight  expe- 
rience, killed  by  poles  which  projected 
from  the  end  of  a  car  he  was  attempt- 
ing to  couple  to  another  in  the  night- 
time, is  for  the  jury.  George  v.  Clark 
(1898)  29  C.  C.  A.  374,  56  U.  S.  App. 
505,  85  Fed.  608. 

A  brakeman  who  has  an  opportunity 
of  inspecting  the  coupling  apparatus  of 
a  car,  but  makes  no  examination  thereof 
until  the  engine  to  which  it  is  to  be 
united  is  being  backed  down  upon  him 
in  response  to  his  signal,  and  then  finds 
that  a  coupling  pin  is  stuck  fast  in  the 
drawhead,  and  having  unsuccessfully 
tried  to  remove  the  pin  steps  back  to 
get  out  and  is  caught  between  the  car 
and  the  engine,  must  be  held,  as  a  mat- 
ter of  law,  to  have  voluntarily  placed 
himself  in   a  place   of  danger   without 
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to  ascertain  the  existence  of  tlie  conditions  until  the  actual  emergency 
with  which  he  had  to  deal  presented  itself ;  and  the  degree  of  attention 


having  used  the  caution  which  a  per- 
son of  ordinary  prudence  would  have 
used.  Benninger  v.  New  York  C.  &  H. 
R.  R.  Co.  (1900)  162  N.  Y.  595,  57  N. 
E.  1123,  affirming  (1896)  11  App.  Div. 
565,  42  N.  Y.  Supp.  813. 

A  brakeman  employed  in  making  and 
"breaking  up  trains  and  coupling  cars, 
who  knows  that  there  are  both  crippled 
and  sound  cars  in  the  yard,  cannot  re- 
ijover  for  injuries  received  while  hand- 
ling a  crippled  car,  where  the  accident 
occurred  in  daylight,  and  the  condition 
of  the  car  was  apparent,  although  it 
was  not  marked  as  crippled.  Albert 
V.  Neio  York  C.  &  H.  R.  R.  Go.  (1894) 
80  Hun,   152,  29  N.  Y.  Supp.   1126. 

A  railway  company  is  not  liable  for 
the  death  of  an  employee  who  was 
caught  between  two  cars,  one  of  which 
was  without  a  drawhead  and  had  been 
condemned  to  the  repair  shops  and  had 
reached  the  yard  of  the  company,  when 
deceased,  dealing  with  it  as  a  disabled 
<"ar.  called  for  the  engine  to  be  backed, 
and  went  between  the  cars  without  ex- 
amination and  regardless  of  the  de- 
fective condition  of  such  car.  Illinois 
C.  R.  Co.  V.  Bowles  (1894)  71  Miss. 
1003,  15  So.  138. 

A  brakeman  was  guilty  of  contribu- 
tory negligence  preventing  recovery  for 
his  death  from  collision  of  two  parts 
of  a  train  which  had  become  separated 
while  the  train  was  running,  during 
the  nighttime,  where  he  was  riding  on 
the  top  of  the  car  next  to  the  first  car 
of  the  rear  portion,  and  failed  to  dis- 
cover that  the  train  had  broken,  or,  if 
aware  of  that  fact,  failed  to  take  meas- 
ures for  his  own  safety,  although  the 
cars  ran  5  miles  before  the  collision 
occurred.  Richmond  &  D.  R.  Co.  v. 
Tribble  (1896)  97  Va.  495,  24  S.  E. 
278. 

A  carpenter  employed  by  a  railroad 
company  in  the  repair  of  cars  cannot 
recover '  against  the  company  for  inju- 
ries resulting  from  the  fall  of  a,  board 
the  ends  of  which  rested  upon  two  cars, 
while,  imder  orders  from  the  foreman, 
he  was  engaged  in  moving  one  of  the 
cars,  which  caused  the  fall  of  the  board, 
where  the  foreman  was  unaware  that 
the  board  had  not  been  removed,  and 
the  carpenter  could  have  easily  seen  it 
if  he  had  looked.    Day  v.  Cleveland,  0. 


C.  d  St.  L.  R.  Co.  (1894)  137  Ind.  206, 
36  N.  E.  854. 

An  employee  working  at  night  on  a 
trestle  cannot  recover  for  injuries  due 
to  his  stepping  on  a  tie  which  had  been 
sawed  in  two,  where  it  appears  that  he 
knew  that  at  intervals  there  were  ties 
in  that  condition,  that  the  trestle  was 
illuminated  by  several  electric  lights, 
and  that,  according  to  the  testimony  of 
several  witnesses,  he  had  been  warned  of 
the  danger  of  the  work.  Robare  v. 
Seattle  Traction  Co.  (1901)  24  Wash. 
577,  64  Pae.  784. 

A  workman  engaged  in  constructing 
a  bridge  is  negligent  if  he  fails  to  ob- 
serve whether  a  wedge  used  in  the  con- 
struction of  a  track  on  which  heavy 
timbers  are  conveyed  is  out  of  place,  so 
as  to  render  the  track  unsafe,  before  at- 
tempting to  convey  such  timber  over  it. 
where  he  knows  that  the  wedge  is  liable 
to  slip  out  of  place.  Bedford  Belt  R. 
■Co.  V.  Brown  (1895)  142  Ind.  659,  42 
N.   E.   359. 

A  verdict  cannot  be  directed  for  the 
defendant  where  the  evidence  is  that, 
while  plaintiff  was  on  a  dimly  lighted 
upper  floor  in  a  warehouse  on  a  dark 
winter's  afternoon,  doing  some  work 
which  required  him  to  walk  backwards 
towards  the  elevator  shaft,  by  which  he 
and  the  other  workmen  had  just  ascend- 
ed, he  fell  down  it,  owing  to  the  fact 
that,  without  his  knowledge,  the  spring 
hinge  which  closed  one  of  the  doors  had 
been  broken  and  the  door  itself  left 
open  permanently,  and  that,  without  his 
knowledge,  the  foreman  had  sent  the 
cage  down  to  a  lower  floor.  H.  Chan- 
non  Co.  V.  Eahn  (1901)  189  111.  28,  59 
N.  E.  522,  affirming  (1900)  90  111.  App. 
256. 

The  contributory  negligence  of  an 
employee  who  walks  backward  with  a, 
truck  down  an  incline  towards  an  ele- 
vator, not  knowing  of  the  removal  of 
the  cage,  and  falls  down  the  shaft,  is  a 
question  for  the  jury.  Penas  v.  Booth 
(1901)  82  Minn.  191,  84  N.  W.  739,  85 
N.  W.  179. 

A  workman  who,  several  times  during 
the  day,  has  passed  up  and  down  a  lad- 
der through  an  open  hatchway,  is  guilty 
of  such  negligence  as  will  prevent  his 
recovery,  where,  at  midnight,  without 
looking  to  see  whether  the  hatchway  is 
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which  he  was  paying  to  his  surroundings  at  or  just  before  the  accident 
is  the  only  material  issue  to  be  determined. 


covered,  and  while  a  candle  was  burn- 
ing within  6  feet  of  the  hatch,  he  steps 
into  it  without  looking,  while  reaching 
for  a  ladder  5  feet  away.  The  Jersey 
City    (1891)    46    Fed.    134. 

Where  a  night-watchman  on  a  steam- 
er undertook  to  sit  down  on  a  bunker 
hatch  upon  the  main  deck,  without  look- 
ing to  see  whether  the  cover  was  on  or 
not,  and  fell  backward  into  the  hold 
because  the  cover  was  off,  his  own  neg- 
ligence will  prevent  a  recovery.  The 
Sir  Garnet  Wolseley  (1890)  41  Fed. 
896. 

A  stevedore's  employee  is  guilty  of 
contributory  negligence  where  he  steps 
upon  a  steam  winch  to  reach  a  ladder, 
in  order  to  descend  into  the  hold,  with- 
out waiting  to  ascertain  whether  the 
winch  was  temporarily  stopped  because 
it  had  discharged  its  load,  or  was 
stopped  in  pursuance  of  a  practice  well 
known  to  the  employee,  of  holding  the 
load  suspended  until  the  men  in  the  hold 
were  ready  to  receive  it.  Anderson  v. 
The  Ashedrooke  (1890)   44  Fed.  124. 

Where  a  workman  employed  in  a  col- 
liery deliberately  walked  into  a  cloud 
of  steam  which  he  saw  issuing  from  the 
surface  of  a  footpath  where  he  was  ac- 
customed to  walk,  the  steam  in  fact 
proceeding  from  a  defective  blow  pipe, 
which  his  employer  should  have  kept  in 
repair,  his  contributory  negligence  is 
for  the  jury.  Payne  v.  Reese  (1882) 
100  Pa.  301. 

The  negligence  of  a  railroad  em- 
ployee who  fell  into  a  hole  filled  with 
hot  water,  produced  by  a  break  in 
the  sewer  leading  from  a  roundhouse,  is 
for  the  jury  upon  evidence  that  he  did 
not  know  and  was  not  chargeable  with 
knowledge  of  the  hole,  that  it  was  dark 
and  he  had  no  light,  and  that  there  was 
nothing  to  indicate  the  hole  except  a 
lantern  which  was  placed  in  the  vicin- 
ity of  the  hole;  and  that  he  took  the 
usual  course  in  going  from  the  round- 
house to  the  turntable  where  the  em- 
ployees whom  he  was  directed  to  assist 
were  working.  Orimmelman  v.  Union 
P.  R.  Co.  (1897)  101  Iowa,  74,  70  N. 
W.  90. 

An  employee  in  a  blast  furnace,  who 
leaves  the  building  at  night  for  his 
own  pleasure,  and  in  returning  walks, 
for  his  own  convenience,  in  front  of  a 


furnace  which  he  knows  is  undergoing 
repairs,  cannot  recover  for  an  injury 
caused  by  falling  into  a  hole  in  the  floor 
in  front  of  such  furnace,  where  he  knows 
that  in  making  repairs  it  is  necessary 
to  remove  part  of  the  floor,  and  that  the 
floor  is  not  replaced  until  all  the  repairs 
have  been  finished,  although  he  does  not 
know  the  actual  condition  of  the  work 
on  the  furnace, — especially  where  he 
could  have  seen  the  hole  if  he  had  been 
paying  attention.  Burley  v.  Lulcens 
Iron  &  Steel  Co.  (1898)  186  Pa.  187,  40 
Atl.  321. 

Where  a  person  employed  as  mate 
by  one  placed  in  charge  of  a  vessel  laid 
up  during  the  winter  season  was  famil- 
iar with  vessels  of  this  class,  knew 
that  they  had  hatchways,  and  knew 
they  were  liable  to  be  open  when  the 
vessel  was  in  port,  and  in  passing  along 
the  deck  for  the  purpose  of  inspection, 
before  the  vessel  was  placed  in  com- 
mission, fell  into  an  open  hatchway,  he 
cannot  recover.  Caniff  v.  Blanchard 
Nav.  Co.  (1887)  66  Mich.  638,  11  Am. 
St.  Rep.  541,  33  N.  W.  744. 

In  one  Illinois  case  it  was  held  that 
where  a  night  watchman  fell,  on  a 
Monday  morning,  through  a  trap  door 
in  the  engine  room,  which  he  made  his 
headquarters,  and  the  floor  of  which 
he  had  swept  on  the  preceding  Satur- 
day and  Sunday  mornings,  while  the 
door  had  been  continuously  open,  negli- 
gence was  inferable,  though  he  testi- 
fied that  he  did  not  know  the  door  was 
there.  Mutual  Wheel  Co.  v.  Mosher 
(1899)  85  HI.  App.  240.  This  deci- 
sion, viewed  as  a  conclusion  of  law, 
seems  to  rest  largely  upon  the  fact  of 
the  servant's  having  had  previous  op- 
portunities of  observing  the  danger,  as 
well  as  those  which  were  offered  at  the 
time  when  he  was  injured. 

In  another  case,  decided  by  the  same 
court,  it  was  declared  that  the  question 
whether  an  employee,  injured  by  fall- 
ing through  an  open  hatchway  in  a 
shop,  was  chargeable  with  negligence 
in  failing  to  look  where  he  walked,  is  a 
question  for  the  jury  in  view  of  all  the 
circumstances  of  the  case.  Pullman 
Palace  Car  Co.  v.  Connell  (1897)  74 
111.  App.  447. 

As  it  is  obvious  that  a  dead  tree 
which  is  on  fire  may  fall  at  any  moment, 


§  1248] 


NEGLIGENCE  AT  TIME  OF  INJUHY. 


3421 


1248.  [332b]  Omission  of  duty  in  respect  to  transitory  and  sporadic 
conditions.— (See  also  §  1264,  note  12,  ajid  §  1274,  post.) — Another 
type  of  case  in  which  the  servant's  failure  to  give  proper  attention  to 
his  surroundings  is  the  determinative  factor  is  that  in  which  the 
conditions  involved  were  of  an  essential  transitory  nature,  and 
created  a  conjuncture  which  merely  affected  the  safety  of  the  serv- 
ant's environment  for  a  few  moments. 

By  far  the  largest  part  of  the  cases  under  this  head  relate  to 
injuries  caused  by  moving  railway  cars. 

It  has  been  expressly  held  that  the  rule  of  law  which  excuses 
passengers  from  the  obligation  to  observe  a  strict  lookout  for  trains 
and  locomotives  when  alighting  from  or  getting  upon  trains  over 
the  tracks  of  a  railway  company  does  not  apply  to  employees  whose 
duties  may  require  them  to  cross  the  tracks  in  the  yards  or  at  the 
station  houses.^  The  obligations  of  an  employee  under  these  circum- 
stances have  sometimes  been  considered  to  be  virtually  the  same  as 
those  incumbent  upon  travelers  who  are  about  to  use  a  highway  cross- 
ing, viz.^  to  look  and  listen  before  going  on  the  track.® 


a  servant  who  passes  close  to  it  is 
bound  to  be  on  the  watch  for  such  a 
contingency.  Maltbie  v.  Belden  (1901) 
167  N.  Y.  307,  54  L.E.A.  52,  60  N.  E. 
645,  reversing  (1899)  45  App.  Div.  384, 
60  N.  Y.  Supp.  824. 

A  seaman  engaged  in  unloading  lum- 
ber from  a  vessel  cannot  recover  for  per- 
sonal injuries  from  the  fall  of  a  pile  of 
planks  caused  by  the  mate's  removal  of 
a  cleat  holding  them  in  position,  where 
such  removal  was  necessary  to  their  un- 
loading, and  the  mate  gave  ample  and 
repeated  warning  heard  and  obeyed  by 
the  other  workman,  but  disregarded  by 
such  seaman  because  he  believed  himself 
in  a  safe  position.  The  Aspotogan 
(1892)   49  Fed.  163. 

A  servant  assisting  the  operator  of  a 
drill,  who  proceeds  to  work  the  drill 
without  taking  steps  to  find  out  whether 
there  was  a  "missed  shot"  or  not,  when 
he  and  the  operator  had  full  knowledge 
that  shots  had  been  fired;  that  a 
"missed  shot"  might  be  reasonably  an- 
ticipated, and  that,  if  found  by  the  use 
of  the  drill,  danger  and  injury  would 
result  to  both, — cannot  recover. 
Browne  v.  King  (1900)  40  C.  C.  A. 
545,  100  Fed.  561. 

See  also  Kennedy  v.  Lake  Superior 
Terminal  &  Transfer  R.  Co.   (1896)   93 


Wis.  32,  66  N.  W.  1137,  §  1250,  note 
15,  post. 

IWalash  R.  Co.  v.  Skiles  (1901)  64 
Ohio  St.  458,  60  N.  E.  576 ;  Cincinnati, 
N.  0.  &  T.  P.  R.  Co.  v.  Barrod  (1909) 
132  Ky.  445,  115  S.  W.  699;  Pennsyl- 
vania Co.  V.  Mahoney  (1901)  22  Ohio 
0.  C.  469,  12  Ohio  C.  D.  366. 

ZWalash  R.  Co.  v.  Skiles  (1901)  64 
Ohio  St.  458,  60  N.  E.  576.  There  it 
was  held  that  where  an  employee  whose 
duty  required  him  to  cross  the  tracks  in 
the  yards  stepped  on  a  track  from  a 
place  of  safety  on  a  platform  without 
looking  or  listening,  immediately  after 
the  passing  of  a  train,  and  in  front  of 
and  close  to  a  backing  switch  engine, 
so  that  he  was  struck  and  injured  by 
the  engine,  he  was  guilty  of  contrib- 
utory negligence. 

In  an  action  by  a  foreman  of  track 
repairers  employed  by  one  of  the  rail- 
way companies  using  a  yard  against  an- 
other of  the  companies,  evidence  that  he 
stepped  upon  a  track  for  the  purpose 
of  crossing  it,  without  looking  to  see  if 
an  engine  was  upon  it,  shows  that  he 
was  guilty  of  negligence  barring  his  re- 
covery for  injuries  caused  by  a  collision 
with  an  engine,  if  engines  were  con- 
stantly in  operation  and  he  had  seen 
an  engine  go  along  another  track  a 
short  time  before,  which,  according  to  a 
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custom  known  to  him,  must  return  up- 
on the  track  upon  which  he  stepped,  al- 
though subsequently  he  had  examined 
the  switch  leading  to  the  track  and 
found  it  closed,  and  had  heard  no  sig- 
nal of  the  return  of  the  engine.  Grand 
Trunk  R.  Co.  v.  Baird  (1899)  36  C.  C. 
A.  574,  94  Fed.  946. 

An  employee  of  a  contractor  to  han- 
dle freight  for  a  railroad  company  is, 
as  a  matter  of  law,  guilty  of  contribu- 
tory negligence  in  attempting  to  cross 
a  track  upon  which  he  knew  trains 
and  engines  were  frequently  passing, 
without  looking  for  engines  or  trains, 
in  the  absence  of  any  sudden  emer- 
gency, friglit,  or  bewilderment  to  con- 
fuse him.  Stacklie  v.  St.  Paul  &  D.  R. 
Co.   (1898)   73  Minn.  37,  75  N.  W.  734. 

The  doctrine  that  a  section  man 
who  is  a,bout  to  cross  a  track  must 
look  and  listen  was  laid  down  in  broad 
terms  in  Lorin  v.  Kansas  City,  Ft.  8. 
d-  M.  R.  Co.  (1895)  128  Mo.  349,  31 
S.  W.  6. 

Where  the  view  of  a  railroad  track 
was  unobstructed,  a  section  foreman 
who,  in  attempting  to  cross  the  main 
track  diagonally  while  the  rear  section 
of  a  train  which  was  making  a  flying 
switch  was  in  full  view,  and  not  more 
than  25  or  30  feet  from  him,  coming 
behind  him,  was  struck  and  killed,  was 
guiltv  of  negligence.  Elliot  v.  Chicago, 
M.  dSt.  P.  R.  Co.  (1889)  5  Dak.  523,  3 
L.R.A.  363,  41  N.  W.  758,  affirmed  in 
(1893)  150  U.  S.  245,  37  L.  ed.  1068, 
14  Sup.  Ct.  Rep.  85. 

A  conductor  of  a  freight  train,  who 
steps  out  of  a  telegraph  office  where  he 
has  gone  for  orders,  and  starts  across 
a  passenger  track  on  which  a  train  is 
approaching  which  he  knows  to  be  late 
and  to  be  likely  to  run  at  a  higher  speed 
than  usual,  is  guilty  of  contributory 
negligence,  preventing  recovery  for  his 
death  by  being  struck  by  the  train, 
where  he  sees  the  train  or  could  see  it 
if  he  looked.  Chicago  &  N.  W.  R.  Co. 
V.  Holdom  (1896)  66  111.  App.  201. 

In  one  case  it  was  held  that  an  engi- 
neer who  started  to  cross  a  track  with- 
out looking  in  both  directions,  and  was 
consequently  injured  by  an  engine 
which  he  had  seen,  shortly  before,  tak- 
ing coal  at  a  chute,  could  not  recover. 
McCadden  v.  Abiot  (1896)  92  Wis. 
551,  66  N.  W.  694. 

A  servant  operating  a  street  car  is. 


as  regards  a  railway  which  he  has  tO' 
cross,  in  the  same  position  as  a  stran- 
ger. Hence,  a  complaint  is  demurrable 
which  alleges  that  a  motorman  injured' 
in  a  collision  with  a  railway  train  was 
assured  by  the  company  that  the  rail- 
way track  was  seldom  used;  that  he 
was  accordingly  ordered  to  run  across 
without  stopping  his  car,  and  without 
opportunity  for  looking  for  trains;  and 
that,  relying  on  the  representations,  he 
did  as  directed,  and  received  the  injury. 
Goodrich  v.  Chippewa  Valley  Electric 
R.  Co.  (1900)  108  Wis.  329,  84  N.  W. 
419. 

The  rule  requiring  the  master  to  pro- 
vide for  warning  servants  engaged  in 
work  on  tracks  of  the  approach  of 
trains  does  not  apply  where  the  serv- 
ants are  engaged  in  erecting  stone 
piers  beside  the  tracks,  and  when  re- 
quired to  cross  the  tracks  had  nothing 
to  distract  their  attention  from  exer- 
cising care  for  their  own  protection. 
Di  Vapoli  v.  'New  York,  N.  H.  &  H.  R. 
Co.  (1910)  136  App.  Div.  334,  120  N. 
Y.  Supp.  905,  appeal  dismissed  (1911) 
201  N.  Y.  529,  94  N.  E.  1093. 

"One  who  deliberately  walks  along 
a  railroad  track  without  making  use- 
of  his  senses  to  apprise  him  of  danger 
is  guilty  of  negligence."  Birrell  v. 
Great  Northern  R.  Co.  (1910)  61  Wash. 
336,  112  Pac.  362. 

So,  in  the  following  cases,  an  em- 
ployee of  a  railroad  was  held  to  have 
been  guilty  of  contributory  negligence 
in  failing  to  look  out  for  trains  while 
he  was  crossing  the  tracks:  Soccoroso 
v.  Philadelphia  d  R.  R.  Co.  (1909) 
170  Fed.  722;  Wickham  v.  Louisville  & 
N.  R.  Co.  (1909)  135  Ky.  288,  — 
L.R.A.(N.S.)  — ,  122  S.  W.  154;  Skin- 
ner V.  Boston  d  M.  R.  Co.  (1909)  20O 
Mass.  422,  86  N.  E.  772;  Lord  v. 
Boston  &  M.  R.  Co.  (1906)  74  N.  H. 
39,  65  Atl.  Ill;  Eallock  v.  New  York,. 
0.  &  W.  R.  Co.  (1910)  197  N.  Y.  450. 
—  L.R.A.(N.S.)  — ,  90  N.  E.  1124;  Dan- 
gelo  V.  Lake  Shore  d  M.  8.  R.  Oo.  (1908) 
127  App.  Div.  835,  111  N.Y.  Supp.  800; 
Cincinnati,  L.  d  N.  R.  Co.  v.  Boken^ 
kutter  (1907)  30  Ohio  C.  C.  444,  Iff 
Ohio  C.  C.  N.  S.  448;  Southern  P.  Co. 
V.  Wellington  (1901)  27  Tex.  Civ.  App. 
309,  65  S.  W.  219;  Anson  v.  Northern 
P.  R.  Go.  (1906)  45  Wash.  92,  87  Pac> 
1058. 
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But  decisions  are  not  wanting  which  are  inconsistent  with  this 
doctrine.' 

In  some  cases  it  is  laid  down  that  the  rule  as  to  travelers  is  not 
applicable  to  servants  who  are  engaged  in  work  which  requires  them 
to  be  on  the  track.*  But  the  reports  also  contain  a  considerable 
number  of  decisions  which  are  apparently  based  upon  the  theory  that 


3  It  has  been  held  that  the  rule  re- 
quiring one  about  to  cross  a,  railroad 
track  to  stop,  look,  and  listen  is  not  ap- 
plicable to  employees  of  an  iron  mill 
which  uses  locomotives  at  slow  rates  of 
speed  to  shift  iron  from  place  to  place 
in  the  yard  and  buildings,  whose  duties 
require  them  to  cross  and  recross  the 
tracks.  Weiss  v.  Bethlehem  Iron  Go. 
(1898)  31  C  C.  A.  363,  59  U.  S.  App. 
627,  88  Fed.  23. 

So,  also,  where  a  laborer  engaged  in 
mixing  and  carrying  mortar  for  a  new 
station  under  construction  was  killed 
by  a  rapidly  running  train,  the  case  was 
held  to  be  for  the  jury  upon  evidence 
showing  that  a  considerable  noise  was 
being  made  at  the  time  by  the  escaping 
steam  of  a  locomotive  near  the  mortar 
box ;  that  the  main  track  leading  to  the 
station  was  curved;  and  that  a  siding 
which  ran  out  upon  the  curve  was  filled 
with  cars  standing  in  such  a  position 
that  they  obstructed  the  view  of  the  ap- 
proaching train  until  it  reached  a  point 
at  which  not  more  than  five  seconds 
would  be  required  to  bring  it  to  the 
place  of  the  accident.  Nelson  v.  Neio 
Orleans  &  N.  E.  R.  Co.  (1900)  40  C.  C. 
A.  673,  100  Fed.  731. 

In  another  case  it  was  distinctly 
laid  down  that  the  rule  requiring  per- 
sons who  go  on  to  a  railway  track  to 
look  and  listen  is  not  applicable,  where 
a  conductor  of  a  train  belonging  to  one 
company  using  a  station  jointly  with 
another  company  steps  on  the  adjacent 
track  of  the  latter  company  for  the  pur- 
pose of  signaling  his  engineer,  and  is 
run  down  by  a  train  operated  by  the 
employees  of  such  company.  McMarsh- 
all  V.  Chicago,  R.  I.  &  P.  R.  Co.  (1890) 
80  Iowa,  757,  20  Am.  St.  Eep.  445,  45 
N.  W.  1065. 

An  experienced  freight  conductor  is 
negligent  in  walking  along  a  track  in  a 
yard  on  which  a  passenger  train  is 
momentarily  expected,  to  cheek  the  cars 
of  his  train,  which  he  can  do  as  con- 
veniently after  the  passenger  train  ar- 
rives,  with   his    back   to   the    expected 


train,  and  without  paying  any  attention 
to  its  approach,  at  a  time  when  switch. 
engines  are  at  work,  the  noise  of  whicli 
will  obscure,  more  or  less,  the  signals 
and  noises  of  the  passenger  train. 
'Neary  v.  'Northern  P.  R.  Go.  (1908)  37 
Mont.  461,  19  L.R.A.(N.S.)  446,  97  I'ac. 
944. 

i  Baltimore  &  0.  8.  W.  R.  Co.  v. 
Peterson  (1901)  156  Ind.  364,  59  N.  E. 
1044,  holding  that  the  question  whether 
the  omission  of  a  trackman  to  look  and 
listen  for  approaching  trains  constitutes 
negligence  is  for  the  jury. 

To  same  effect,  see  also  Ominger  v. 
New  York  C.  &  E.  R.  R.  Go.  (1875)  4 
Hun,  159 ;  followed  in  Crowley  v.  Bur- 
lington, C.  R.  &  N.  R.  Co.  (1885)  65 
Iowa,  658,  20  N.  W.  467,  22  N.  W.  918; 
Noonan  v.  Neio  York  C.  &  H.  R.  R.  Co. 
(1891)  42  N.  Y.  S.  R.  41,  16  N.  Y. 
Supp.  678 ;  Masterson  v.  Southern  R. 
Co.  (1907)  —  Ind.  App.  — ,  82  N.  E 
1021;  Kotefka  v.  Chicago,  St.  P.  M.  & 
0.  R.  Co.  (1911)  114  Minn.  403,  131  N. 
W.  482;  Smith  v.  Southern  P.  Co. 
(1911)  58  Or.  22,  113  Pac  41;  Dowell 
V.  Chicago,  R.  I.  d-  P.  R.  Co.  (1910)  83 
Kan.  562,  112  Pac.  136;  Westine  v. 
Atchison,  T.  &  8.  F.  R.  Co.  (1911)  84 
Kan.  213,  114  Pac.  219;  Wolfe  v.  Sea- 
hoard  Air  Line  R.  Co.  ( 1911 )  154  N.  C. 
569,  70  S.  E.  993. 

It  is  proper  to  refuse  a  charge  that 
the  same  degree  of  care  is  required  from 
an  employee  engaged  in  his  duty  upon 
the  track  as  from  a  person  crossing  the 
track.  Roll  v.  Northern  C.  R.  Co. 
(1878)   15  Hun,  496. 

A  teamster  hired  under  a  special' 
agreement  that  he  should  be  notified  of 
the  approach  of  passing  trains  is  not 
under  any  duty  to  look  and  listen  for 
trains.  Bradley  v.  New  York  C.  R.  Co. 
(1875)   62  N.  Y.  99. 

What  the  precise  effect  of  the  New 
York  decisions  just  cited  may  be  is 
rendered  somewhat  obscure  by  the  fact 
that  the  supreme  court  has  also  de- 
clared that  it  is  negligence,  as  matter 
of  law,  for  a  railroad  employee  or  other 
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such  servants  are  bound  to  keep  a  constant  lookout  for  moving  cars 
and  engines,  and  that  a  breach  of  this  duty  is  usually  a  sufficient 
reason  for  denying  recovery,  as  a  matter  of  law.*    A  similar  doctrine 


person  to  be  inattentive  to  his  danger- 
ous position  when  on  a  railroad  track, 
whether  lawfully  there  or  not.  Red- 
mond V.  Rome,  W.  &  0.  R.  Go.  (1890) 
31  N.  Y.  S.  R.  366,  10  N.  Y.  Supp.  330. 

And  that  an  employee  of  a  railroad, 
who  stands  upon  a  track  upon  which, 
to  his  knowledge,  trains  are  frequently 
passing,  without  paying  any  attention 
to  his  surroundings,  while  engaged  in 
the  discharge  of  his  duties,  is  guilty  of 
contributory  negligence.  Clark  v.  New 
York,  L.  E.  &  MV.  R.  Go.  (1894)  80  Hun, 
320,  30  N.  Y.  Supp.  126. 

Where  a  servant  engaged  in  loading 
timbers  on  a  flat  ear  next  to  several  box 
cars  was  killed  by  a  train  backing  rap- 
idly against  the  box  cars  without  any 
warning,  it  was  held  that  the  deceased 
Was  under  no  obligation  to  look  and 
listen  for  the  approach  of  the  train  en- 
tering the  switch.  Freeman  v.  Illinois 
C.  R.  Go.  (1901)  107  Tenn.  340,  64  S. 
W.  1. 

Though  employees  of  a  railroad  com- 
pany, while  engaged  in  the  performance 
of  their  duties  in  and  about  the  switch- 
ing yards  of  the  company,  may  rely 
upon  the  custom  adopted  for  their  pro- 
tection of  giving  signals  of  the  approach 
of  trains  or  engines  moving  about  the 
yards,  the  same  rule  in  all  its  force  does 
not  extend  to  them  while  not  absorbed 
in  their  duties,  and  passing  leisurely 
through  the  yards.  Magliani  v.  Minne- 
sota Transfer  R.  Go.  (1909)  108  Minn. 
148,  121  N.  W.  635. 

"The  same  degree  of  diligence  is  not 
required  of  one  whose  duty  compels 
his  presence  upon  the  track  as  is  re- 
quired from  a  traveler  about  to  cross." 
Missouri  P.  R.  Go.  v.  Bentley  (1907) 
78  Kan.  221,  93  Pac.  150,  96  Pac.  800. 

A  section  hand  engaged  in  taking 
nuts  off  an  angle  plate,  and  obliged  to 
hold  one  foot  against  the  bolt  to  keep 
it  from  turning,  is  not,  as  a.  matter  of 
law,  guilty  of  contributory  negligence 
in  failing  to  keep  a  constant  lookout  for 
approaching  trains.  Smith  v.  Southern 
P.  Go.    (1911)    58  Or.  22,  113  Pac.  41. 

The  "look  and  listen"  rule  does  not 
apply  in  all  its  strictness  to  railroad 
employees  whose  employment  requires 
them  to  remain  on  or  about  the  tracks. 


Pittsburgh,  G.  G.  &  St.  L.  R.  Co.  v. 
Lightheiser  (1906)  168  Ind.  438,  78  N. 
E.  1033. 

The  laborer  upon  the  track  is  re- 
quired and  expected  to  devote  his  time 
and  attention  to  the  duties  of  his  em- 
ployment, and  it  is  only  such  vigilance 
as  he  can  reasonably  exercise  in  con- 
nection with  the  performance  of  his 
work  that  is  required  to  exonerate 
him  from  the  charge  of  negligence. 
Pittsburgh,  G.  G.  &  St.  L.  R.  Go.  v. 
Rogers  (1909)  —  Ind.  App.  — ,  87  N.  E. 
28. 

See  note  to  Si.  Lou/is,  I.  M.  &  8.  R. 
Go.  V.  Jackson,  6  L.R.A.  (N.S.)    646. 

6  No  recovery  can  be  had  for  the 
death  of  a  railroad  employee  whose 
duties  required  him  to  be  upon  the 
track  in  such  a  place  and  manner  as  to 
make  it  necessary  to  look  out  very  care- 
fully for  approaching  trains,  in  the  ab- 
sence of  evidence  that  he  took  the  pre- 
cautions required  by  due  care  and 
diligence.  Shea  v.  Boston  &  M.  B.  Co. 
(1891)  154  Mass.  31,  27  N.  E.  672. 

A  railroad  employee  at  work  where 
engines  and  cars  are  constantly  passing 
must  be  diligent  to  observe  and  keep 
out  of  the  way  of  moving  engines  and 
cars,  and  cannot  rely  wholly  upon  per- 
sons in  charge  to  prevent  accidents. 
Keefe  v.  Chicago  &  N.  W.  R.  Co.  (1894) 
92  Iowa,  182,  54  Am.  St.  Rep.  542,  60 
N.  W.  503. 

A  watchman  employed  to  examine 
cars  and  take  and  report  initials  and 
numbering  thereon  must  exercise  the 
ordinary  diligence  due  from  every  in- 
truder on  a  railroad  track  to  care  for 
his  own  safety  in  walking  and  standing 
upon  unoccupied  tracks,  including  the 
main  lines,  in  performing  such  duties, 
in  the  absence  of  any  custom  or  acqui- 
escence on  the  part  of  the  superintend- 
ing officers  permitting  the  watchman  to 
stand  upon  such  tracks.  Richmond  d 
D.  R.  Go.  V.  Watts  (1893)  92  Ga.  88, 
17  S.  E.  983  (Former  Appeal  [1892] 
89  Ga.  282,  15  S.  E.  365). 

A  railroad  employee  engaged  in  clean- 
ing under  a  switch  bar  in  the 
yard  is  not  entitled  to  expect  with 
certainty  a  warning  from  every  car 
that  may  be  shunted  or  kicked  upon  the 
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track  where  he  is  working,  or,  if  so, 
can  expect  only  a  shout  as  the  car 
draws  near,  and  is  not  entitled  to  rely 
upon  his  ears  alone  without  using  his 
eyes,  or  to  rely  upon  the  car  being 
stopped  in  time  after  it  is  discovered 
that  he  is  not  going  to  get  out  of  the 
way.  Lynch  v.  Boston  &  A.  R.  Go. 
(1893)    159  Mass.  536,  34  N.  E.  1072. 

Contributory  negligence  is  inferable 
where  the  evidence  is  that,  in  accord- 
ance with  the  usual  custom  of  the  yard, 
a  car  was  started  in  charge  of  a  brake- 
man  towards  others  to  which  it  was 
to  be  coupled;  that,  as  it  approached  a 
switch  where  a  laborer  was  at  work, 
the  brakeman  shouted  to  him,  to  get 
out  of  the  way;  that  the  brakeman,  see- 
ing that  his  warning,  was  not  heeded, 
applied  the  brake,  but  could  not  stop 
the  car  before  it  struck  the  laborer;  and 
that  there  was  nothing  to  obstruct  the 
laborer's  view  of  the  approaching  car 
or  distract  his  attention.  Moccia  v. 
New  York  G.  &  H.  R.  R.  Co.  (1899)  46 
App.  Div.  58,  61  N.  1.  Supp.  338. 

An  employee  of  a  railroad  company 
engaged  in  placing  switch  lights  in 
position,  and  for  that  purpose  required 
to  go  upon  the  track,  is  guilty  of  such 
negligence  as  will  preclude  a  recovery 
for  injuries  sustained  by  being  struck 
by  a  car,  in  going  upon  the  track  at  a. 
time  when  he  knew  switching  was  being 
done  and  when  it  was  not  necessary  to 
be  there,  without  looking  to  see  what 
track  the  car  which  he  saw  approach- 
ing him  was  on,  and  turning  his  back 
to  see  whether  a  team  was  on  the  other 
track,  although  it  was  usual  to  switch 
such  car  upon  the  other  track.  Collins 
V.  Burlington,  C.  E.  &  N.  B.  Co.  (1891) 
83  Iowa,  346,  49  N.  W.  848. 

A  railroad  employee  engaged  in  clean- 
ing the  tracks  at  a  highway  crossing 
was  guilty  of  contributory  negligence, 
where,  with  knowledge  that  an  engine 
might  come  his  way,  he  failed  to  ob- 
serve its  movements,  and  was  injured 
when  it  backed  down  the  track  on  which 
he  was  at  work.  Carlson  v.  Gincinnati, 
8.  &  M.  R.  Co.  (1899)  120  Mich.  481, 
79  N.  W.  688. 

A  repairer  of  tracks  employed  in  a 
railroad  yard,  which  were  used  for  the 
making  up  of  trains,  and  who  was  fa- 
miliar with  the  manner  in  which  the 
work  was  done,  and  who,  knowing  that 
the  switch  engine  was  busy  moving  cars 
and  making  up  trains,  placed  himself 
with  his  face  away  from  uie  direction 
M.  &  S.  Vol.  111.-^215. 


from  which  cars  were  to  be  expected, 
and  continued  his  work  without  ever 
looking  back,  although  there  was  no 
obstruction  to  his  vision  and  by  ordi- 
nary attention  he  could  have  observed 
the  approaching  cars,  and  while  so  em- 
ployed was  struck  by  the  switch  engine 
moving  slowly,  and  was  injured, — was 
guilty  of  contributory  negligence.  Aerk- 
jetz  V.  Humphreys  (1892)  145  U.  S. 
418,  36  L.  ed.  758,  12  Sup.  Ct.  Rep.  835. 
Compare  Murphy  v.  New  York  G.  &  H. 
R.  R.  Co.  (1882)  11  Daly,  122;  CUoago 
&  N.  W.  R.  Co.  V.  Kane  (1892)  50  111. 
App.  100. 

An  employee  in  a  railroad  yard,  ac- 
quainted with  a  custom  of  kicking 
trains  backward  without  a  brakeman  or 
lookout,  is  guilty  of  such  contributory 
negligence  in  turning  his  back  to  mov- 
ing cars  and  not  keeping  an  outlook  as 
will  prevent  recovery  for  injuries  oc- 
casioned by  a  train  backing  upon  him 
while  he  was  engaged  in  his  work  and 
not  looking  out  for  it.  Schaible  v.  LaJce 
Shore  &  M.  8.  R.  Co.  (1893)  97  Mich. 
318,  21  L.R.A.  660,  56  N.  W.   565. 

A  track  hand  is  guilty  of  contributory 
negligence  precluding  recovery  for  per- 
sonal injuries,  in  remaining  on  the  track 
while  a  train  was  approaching  in  plain 
sight  for  a  quarter  of  a  mile,  where  its 
whistle  was  audible,  and  he  was  called 
to  by  his  fellow  workmen,  although  the 
engineer  failed  to  give  the  signal  re- 
quired by  the  rules  to  persons  on  the 
track.  8t.  Jean  v.  Boston  &  M.  R.  Go. 
(1898)   170  Mass.  213,  48  N.  E.  1088. 

A  track  hand  working  in  a  locality 
with  which  he  was  familiar  is  charge- 
able with  such  contributory  negligence 
as  will  bar  a  recovery  for  his  death, 
where,  upon  the  approach  of  a  train,  he 
stepped  upon  an  adjoining  track  upon 
which  he  was  struck  by  a  train  coming 
from  a  direction  towards  which  he  was 
not  looking,  when  nothing  occurred  to 
distract  his  attention,  and  he  might 
have  stood  between  the  tracks  in  safety. 
Roskoyek  v.  St.  Paul  &  D.  R.  Go.  (1899) 
76  Minn.  28,  78  N.  W.  872. 

Recovery  cannot  be  had  under  these 
circumstances  merely  because  the  serv- 
ant was  working  on  an  earth  embank- 
ment just  wide  enough  for  two  tracks 
upon  it.  Fisk  v.  Chicago,  M.  &  St,  P. 
R.  Co.  (1900)  111  Iowa,  392,  82  N.  W. 
931. 

A  section  hand  who,  with  knowledge 
that  a  gravel  train  was  frequently  fol- 
lowed by  a  switch  engine,  stepped  back 
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upon   the  track  after   the  gravel  train  Mass.   50    (action  by  the  servant  of   a 

passed,  without  looking,  and  was  struck  company  using  a  siding), 

by  the  switch  engine,  is  guilty  of  negli-  A  brakeman  was,  as  a  matter  of  law, 

gence   proximately   causing   his   injury,  guilty   of   contributory   negligence   pre- 

and  cannot  recover  therefor.     Chicago,  eluding  recovery  for  his  death  from  be- 

B.  &  Q.  R.  Co.  V.  Yost   (1898)   56  Neb.  ing  struck  by  the  rear  end  of  the  tender, 

439,  76  N.  W.  901.  where  he  was  running  with  his  back  to 

A  section  hand  who,  while  standing  the  engine,   and,   knowing  that   it  was 

on   the   track   without   necessity   there-  following  him    closely,    stopped   for   an 

for,  stooped  down  to  tie  his  shoe,  and,  instant,   and  then   without   looking   be- 

while  in  that  position  with  his  back  to  hind  him,  stepped  upon  the  track  im- 

the  tender  of  a  locomotive  the  engineer  mediately     in     front     of     the     tender, 

of  which   could   not  see   him,   was   run  Outhrie     v.     Great     Northern    R.     Co. 

over,     is     chargeable    with     negligence.  (1899)   76  Minn.  277,  79  N.  W.  107. 

Trinity  &  8.  R.  Co.  v.  Mitchell   (1889)  Contributory  negligence   is   inferable, 

72  Tex.  609,  10  S.  W.  698.  as   matter  of   law,  where   a   brakeman, 

A  section  hand  who,  after  getting  sent  back  at  night  to  stop  an  approach- 
off  the  railroad  track  to  let  a  train  ing  train  by  placing  a  red  lantern  on 
pass,  obeys  orders  in  going  upon  the  the  track,  was  struck  by  that  train  a 
track  to  take  some  dirt  from  one  of  few  feet  behind  the  lantern,  which  the 
the  rails,  and,  while  looking  back  at  train  overran  slightly.  Suckmaster  v. 
the  train,  fails  to  get  off  the  track  Chicago  &  N.  W.  R.  Go.  (1900)  108 
in  time  to  avoid  injury,  must  be  held  Wis.  353,  84  N.  W.  845. 
guilty  of  such  negligence  as  to  prevent  But  an  employee  engaged  in  picking 
liability  of  the  railroad  company.  Ear-  up  links  and  pins  on  a  railroad  track, 
rison  v.  Texas  &  P.  R.  Co.  (1895)  —  who  looks  for  a  train  before  going  on 
Tex.  Civ.  App.  — ,  31  S.  W.  242.  the  track,  and  sees  that  it  is  clear  is 

A  railroad  company  is  not  liable  for  not,  as  matter  of  law,  guilty  of  such  con- 
the  death  of  a  section  hand,  while  a  tributory  negligence  in  failing  to  look 
flying  switch  was  being  made,  where  for  a  car  for  a  short  time  while  engaged 
he  stood  on  the  track  with  his  back  at  his  work,  as  will  prevent  recovery  for 
towards  the  engine,  when  he  knew  that  an  injury  caused  by  switching  a  car  on 
the  cars  were  about  to  be  put  on  the  the  track  without  any  person  upon  it 
track  on  which  he  was  standing,  to  give  warning.  Chicago  d  N.  W.  R. 
Union,  P.  R.  Co.  v.  Clark  (1897)  51  Co.  v.  Kane  (1897)' 70  111.  App.  676. 
Neb.  220,  70  N.  W.  923.  Compare  Car-  Where  a  switchman  signaled  a  tower 
roll  v.  Minnesota  Valley  B.  Co.  (1868)  man,  who  had  manual  control  of  the 
13  Minn.  30,  Gil.  18,  97  Am.  Dec.  221,  switches  in  a  railroad  yard,  to  throw  a 
where  a  servant  of  a  steamboat  com-  certain  switch,  and  the  tower  man  threw 
pany,  who  stood  with  his  back  to  a  a  wrong  switch,  causing  the  train  to 
train,  while  engaged  in  trying  to  move  run  against  the  switchman,  it  was  com- 
a  staging  off  of  the  track,  was  denied  petent  to  show,  as  bearing  upon  his  ex- 
recovery,  ercise  of  due  care,  that  the  train  was 

A  section  foreman  who  knows  that  a  running  faster  than  was  usual  for  trains 

train  is  sometimes  cut  in  two  at  a  cer-  at  that  place.     Welch  v.  New  York,  N. 

tain  point,  and  that  the  train  always  H.  &  H.  R.  Co.   (1900)    176  Mass.  393, 

carries    a    caboose    and    passenger   car,  57  N.  E.  668. 

is  guilty  of  contributory  negligence  in  The  failure  of  a  section  hand,  at  work 

stepping    upon    the   track    immediately  on  the  track  on  a  clear  day,  with  an  un- 

after  the  passage  of  the  first  part  of  the  obstructed  view  of  the  track  for  nearly 

train,   having  no   caboose  or   passenger  a  mile,  to  pay  any  attention  to  an  ap- 

car,  without  looking  for  the  second  por-  preaching   train,   precludes   a   recovery, 

tion  of  the  train.     Baden  v.  Sioux  City  Barton  v.  Cleveland,  C.  C.  &  St.  L.  R. 

&  P.   R.   Co.    (1891)    99  Iowa,   735,  48  Co.   (1904)   31  Ohio  C.  C.  441,  affirmed 

N.  W.  733.  in    (1906)    74   Ohio   St.   479,   78   N.  E. 

It   is    negligence   to  uncouple   a   car  1117. 

from  a  train  to  which  an  engine  is  at-  If,  in  the  exercise  of  ordinary  care, 

tached,  and  proceed  to  push  it  along  the  by  looking,  a  section  hand  would  have 

track  from  a  place  directly  behind  the  seen   the   approach    of    a   train,    or   bv 

bunter,    without    observing   the   engine,  listening   would   have   heard   it,   a  pre- 

Burns  v.  Boston  &  L.  R.  Co.  (1869)  101  sumption  of  negligence  arises  which  it 
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is  the  employee's  duty  to  rebut.  Green 
V.  New  York,  C.  &  St.  L.  R.  Go.  (1904) 
26  Ohio  C.  C.  609. 

But  even  if  servants  required  to  be 
working  upon  railroad  tracks  are  not 
required  as  a  matter  of  law  to  "look 
and  listen,"  they  are  not  excused  from 
walking  or  stepping  or  attempting  to 
cross  a  track  in  front  of  moving  trains. 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Mor- 
rey  (1909)  172  Ind.  513,  88  N.  E. 
932. 

A  flagman  who  goes  to  sleep  on  a 
track  and  is  run  over  is  guilty  of  con- 
tributory negligence.  Louisville  &  N. 
R.  Co.  V.  Holland  (1909)  164  Ala.  73, 
137  Am.  St.  Rep.  25,  51  So.  365. 

In  International  <&  Q.  N.  R.  Co.  v. 
Tisdale  (1904)  36  Tex.  Civ.  App.  174, 
81  S.  W.  347,  where  a  section  hand  was 
struck  by  an  approaching  train  in  at- 
tempting to  remove  a  hand  car  from 
the  track,  it  was  held  that  the  trial 
court  should  have  given  an  instruction 
to  the  effect  that  if,  prior  to  the  time 
of  the  collision,  the  plaintiff  had  time, 
by  the  exercise  of  ordinary  care  and 
diligence,  to  discover  the  approach  of 
the  train,  but  failed  to  look  and  listen 
or  either,  then  they  should  return  a 
verdict  for  the  defendant. 

An  employee  who  goes  between  cars 
on  a  side  track  on  which  there  is  also 
an  engine  engaged  in  switching,  without 
taking  any  precautions  to  ascertain  its 
whereabouts,  is  guilty  of  contributory 
negligence.  Dishon  v.  Cincinnati,  N.  0. 
d  T.  P.  R.  Co.  (1904)  66  C.  C.  A.  345, 
133  Fed.  471. 

Where  the  stationing  of  a  lookout  on 
the  side  of  a  car  being  moved  about  in 
a  switch  yard  is  suflScient  protection  to 
all  employees  on  the  track  save  those 
who  do  not  exercise  due  care,  negligence 
cannot  be  predicated  on  the  failure  to 
station  a  lookout  on  the  end  of  tlie  car. 
Lewis  V.  Vicksiurg,  S.  &  P.  R.  Co. 
(1905)  114  La.  161,  108  Am.  St.  Rep. 
335,  38  So.  92. 

It  is  not  negligence  to  fail  to  give 
warning  of  the  approach  of  an  engine 
to  an  employee  engaged  in  shoveling 
snow  in  a  yard  where  trains  are  con- 
stantly moving  back  and  forth.  Riccio 
V.  Neie  York,  N.  B.  &  E.  R.  Co.  (1905) 
189  Mass.  358,  75  N.  E.  704. 

"Because  section  hands  may  be  scat- 
tered along  the  railroad  tracks  from  one 
station  to  the  other  does  not  deprive 
defendant  of  the  right  to  rely  upon  a 
clear  track,  and  this  for  the  reason  that 


such  employees  are  bound  to  look  out 
for  their  own  protection."  Degonia  v. 
St.  Louis,  I.  M.  &  8.  R.  Go.  (1909)  224 
Mo,  564,  123  S.  W.  807. 

An  engineer  is  not  required  to  antici- 
pate that  section  men  will  remain  upon 
the  track  in  the  very  face  of  known 
dangers  from  approaching  trains,  and 
if  they  do,  it  is  at  their  own  risk,  al- 
though no  signals  are  given.  Oinnochio 
V.  Illinois  C.  R.  Co.  (1911)  155  Mo. 
App.  163,  134  S.  W.  129;  Nivert  v.  Wa- 
hash  R.  Co.  (1911)  232  Mo.  626,  135 
S.  W.  33;  Hitz  v.  St.  Louis  Southwest- 
ern R.  Co.  (1911)  152  Mo.  App.  687, 
133  S.  W.  397. 

In  Smith  v.  Atlanta  &  C.  R.  Co. 
(1902)  130  N.  C.  344,  42  S.  B.  139,  re- 
hearing denied  in  (1902)  131  N.  C.  016, 
42  S.  B.  976,  it  was  held  that  an  engi- 
neer who  sees  a  person  walking  along 
the  track  in  front  of  a  moving  engine 
may  act  upon  the  assumption  that  the 
person  will  step  off  the  track  in  time 
to  avoid  injury. 

The  fact  that  a  railroad  employee 
works  close  to  a  track,  and  has  frequent 
occasion  to  pass  back  and  forth  over  it, 
does  not  relieve  him  from  the  require- 
ment that,  in  order  that  he  may  be 
deemed  to  be  in  the  exercise  of  ordi- 
nary diligence,  he  must  look  in  both  di- 
rections for  an  approaching  train  be- 
fore undertaking  to  cross  it.  Dyerson 
V.  Union  P.  R.  Co.  (1906)  74  Kan.  528, 
7  L.R.A.(N.S.)  132,  87  Pac.  680,  11 
Ann.  Cas.  207. 

No  recovery  can  be  had  for  injuries 
to  a  workman  on  a  railroad,  who  was 
run  over  by  cars  being  backed  onto  him 
while  he  was  sitting  at  his  work  on  a, 
rail,  with  his  back  toward  the  cars, 
which  had  been  standing  a  short  dis- 
tance away.  Oliver  v.  Dominion  Iron  & 
Steel  Go.    (1905)    37  N.  S.  183. 

A  flagman  who  could  have  known  by 
the  use  of  his  senses  that  a  train  ap- 
proaching on  the  track  on  which  he  is 
standing  could  not  stop  before  it  reached 
the  place  where  he  stood  is  guilty  of 
contributory  negligence  in  failing  to 
step  off  the  track.  Illinois  G.  R.  Co. 
V.  Comfort  (1910)  97  Miss.  871,  53  So. 
422. 

A  laborer  in  a  switch  yard  who  walks 
leisurely  upon  a  track  instead  of  upon 
the  space  between  the  tracks,  and  is 
run  over  by  a  switching  engine,  is 
guilty  of  contributory  negligence,  and 
cannot  recover,  notwithstanding  the 
failure  of  the  operatives  of  the  engine 


342S 


MASTER  AND  SERVANT. 


[chap.  ui. 


is  also  frequently  applied  to  the  disadvantage  of  servants  working 
in  the  immediate  vicinity  of  railway  tracks.* 


to  give  any  signal  or  warning  of  their 
approach,  where  he  had  no  duties  to 
perform  at  the  time,  and  there  was 
nothing  to  divert  his  attention.  Earn- 
mer  v.  Oreat  Northern  R.  Go.  (1911) 
113  Minn.  212,  129  N.  W.  219. 

By  the  nature  of  his  employment  a 
section  hand  on  a  steam  railroad  must 
look  out  for  passing  trains.  Regan  v. 
Boston  &  M.  R.  Go.  (1911)  208  Mass. 
520,  94  N.  E.  691. 

An  employee  while  working  on  a 
bridge  under  a  track  is  guilty  of  negli- 
gence in  putting  his  hand  upon  the 
track  over  him  without  looking  to  see 
whether  a  push  car  which  he  knew 
might  pass  at  any  time  was  approach- 
ing. McPherson  v.  Great  Northern  R. 
Go.  (1909)  140  Wis.  473,  122  N.  W. 
1022. 

A  dock  watchman  who  walks  along  a 
track  knowing  that  cars  are  likely  to 
approach  without  warning,  at  a  time 
when  the  noise  produced  by  other  work 
renders  it  difficult  to  hear  an  approach- 
ing car,  is  guilty  of  contributory  negli- 
gence Huron  Dock  Go.  v.  Swart  ( 1903 ) 
24  Ohio  C.  C.  504. 

An  employee  in  a  yard  the  condition 
of  whose  employment  requires  that  he 
shall  at  all  times  be  on  the  lookout 
within  the  yard  limits  for  moving  cars, 
but  who  walks  immediately  in  front 
of  a  moving  train,  is  negligent.  Lewis 
V.  Vickslurg,  8.  &  P.  R.  Go.  (1905)  114 
La.  161,  108  Am.  St.  Rep.  335,  35  So. 
92. 

It  is  the  duty  of  a  servant  working 
near  a  railroad  track  to  exercise  rea- 
sonable care  to  watch  for  an  approach- 
ing train  and  keep  out  of  its  way. 
West  Kentucky  Goal  Go.  v.  Davis 
(1910)   138  Ky.  667,  128  S.  W.  1074. 

In  the  following  cases,  an  employee 
at  work  upon  a  track  was  held  guilty  of 
contributory  negligence  in  failing  to 
look  out  for  trains:  Allen  v.  New  York, 
N.  H.  &  H.  R.  Go.  (1909)  98  C.  C.  A. 
253,  174  Fed.  779;  Ghicago  &  W.  I.  R. 
Go.  v.  Mills  (1907)  131  111.  App.  625; 
Chesapeake  &  0.  R.  Go.  v.  Lang  ( 1909 ) 
135  Ky.  76,  121  S.  W.  993;  Evans  v. 
Wahash  R.  Go.  (1903)  178  Mo.  508,  77 
S.  W.  515 ;  McGrath  v.  St.  Louis  Tran- 
sit Go.  (1906)  197  Mo.  97,  94  S.  W.  872; 
Dcgonia  v.  St.  Louis,  I.  M.  &  S.  R.  Go. 
(1909)    224  Mo.   564,    123   S.  W.   807; 


Van  Dyke  v.  Missouri  P.  R.  Go.  (1910) 
230  Mo.  259,  130  S.  W.  1;  Brady  v. 
New  York  C.  &  H.  R.  R.  Go.  (1908)  127 
App.  Div.  347,  111  N.  Y.  Supp.  507, 
affirmed  on  reargument  (1909)  136  App. 
Div.  896,  120  N.  Y.  Supp.  1115,  which 
was  affirmed  in  (1911)  201  N.  Y.  563, 
95  N.  E.  1123;  Jensen  v.  O'Rourke  En- 
gineering &  Gonstr.  Go.  (1909)  117 
N.  Y.  Supp.  905 ;  BacoelU  v.  Delaware  & 
H.  Go.  (1910)  138  App.  Div.  623,  122 
N.  Y.  Supp.  849;  >Sf*.  Louis  &  8.  F.  R. 
Co.  V.  Finley  (1909)  122  Tenn.  127, 
118  S.  W.  692,  18  Ann.  Gas.  1141; 
Santis  v.  St.  Louis  Southwestern  R.  Go. 
(1910)  —  Tex.  Civ.  App.  — ,  126  S. 
W.  903;  Wallace  v.  Foa;  (1908)  81  Vt. 
136,  69  Atl.  665 ;  New  York,  P.  d  iV.  R. 
Go.  V.  Wilson  (1909)  109  Va.  754,  64 
S.  E.  1060. 

6  A  railroad  employee  directed  to 
shovel  snow  from  a  platform  between 
two  tracks,  and  expressly  charged  to 
look  out  for  himself,  is  guilty  of  such 
contributory  negligence  as  will  prevent 
a  recovery  for  his  death,  where  he  works 
with  his  back  toward  the  track  and  so 
near  the  same  as  to  be  struck  by  an 
approaching  engine,  where  he  knows 
that  trains  are  passing  such  platform 
every  few  minutes.  Brady  v.  New  York, 
N.  B.  £  H.  R.  Go.  (1898)  20  R.  I.  338, 
39  Atl.  186. 

An  experienced  switchman  proceed- 
ing with  his  usual  and  customary  du- 
ties between  two  tracks  is  chargeable 
with  contributory  negligence,  where,  iu 
the  absence  of  any  emergency  calculated 
to  divert  his  attention  or  create  confu- 
sion in  his  mind,  he  was  injured  by  a 
train  backing  in  full  view  of  the  switch, 
and  which,  by  the  observance  of  care, 
he  might  have  avoided.  Cincinnati,  I. 
St.  L.  &  G.  R.  Co.  V.  Long  (1887)  112 
Ind.  166,  13  N.  E.  659. 

More  especially  is  he  debarred  from 
recovery,  where  he  not  only  failed  to 
keep  a  proper  lookout,  but  was  warned 
of  the  approach  of  the  train  by  a  whistle 
from  the  engine  and  a  shout  from  his 
fellow  servants.  Sharp  v.  Missouri  P. 
R.  Go.  (1901)  161  Mo.  214,  61  S.  W. 
829. 

A  section  hand  who  is  doing  work 
near  the  track  while  his  foreman  is  ab- 
sent, and  no  one  else  is  watching  for 
approaching  trains,   is  guilty  of  negli- 
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There  is  apparently  no  difference  of  opinion  as  to  the  doctrine 
that  a  servant  who  walks  or  stands  upon  a  track  for  his  own  con- 
venience must,  at  his  peril,  protect  himself  from  passing  trains.' 

gence  if  he  fails  to  keep  a  lookout,  door  of  a  freight  car,  which  was  hanging 
Rutherford  v.  Chicago,  M.  &  St.  P.  R.  from  one  corner  at  the  top,  and  swing- 
Co.   (1894)  57  Minn.  237,  59  N.  W.  302.  ing    outward    with   the    motion    of   the 

A   railroad   fireman   fully   acquainted  train,  and  which  he  failed  to  observe  as 

with   a   switching  yard   through  which  he  was   standing  with   his   back  to   it. 

he  is  walking,  and  knowing  that  switch-  Chicago  d  A.  R.  Go.  v.  Cullen    (1900) 

ing    is    actively    in    progress   upon    the  187    111.   523,    58   N.    E.   455,   affirming 

tracks  behind  him,   is,  as  a  matter   of  (1899)    87  111.  App.  374. 

law,   guilty   of   contributory   negligence  There   can   be  no   recovery  where   an 

in  walking  on  or  immediately  at  the  side  employee,  familiar  with  the  method  of 

of  the  main  track  where  a  passing  car  operating  a  railway  yard,  and  knowing 

can  strike  him,   for   a  distance   of   178  that  a  certain  track  is  frequently  used 

feet,  without  looking  around,  and  with  for   shunting   unattached    cars,    stands 

his  cap  pulled  down  over  his  ears  so  as  near  it  while  waiting  to  deliver  a  lan- 

wholly  or  partially  to  cut  off  his  hear-  tern  to  a  passing  train,  and  is  struck 

ing.     Wilber  v.   Wisconsin   Central   Co.  by  one  of  those  ears  owing  to  his  fail- 

( 1893 )    86  Wis.   535,  57  N.  W.   356.  ure  to  keep  a  proper  lookout.     8ours  v. 

In    Atchison,    T.    <Sz   S.   F.   R.   Co.   v.  Great  Northern  R.  Co.  (1901)  84  Minn. 

Croll    (1896)   3  Kan.  App.  242,  45  Pac.  230,  87  N.  W.  766,  later  appeal   (1903) 

112,  it  was  in  evidence  that  a  lump  of  88  Minn.  504,  93  N.  W.  517. 

coal  which  fell  from  an  engine  tender  An  employee  who  goes  down  the  side 

first  struck  the  rock  ballast  or  ground,  ladder   of   a  car  within  2J  feet  of  the 

and  then  bounded  and  struck  a  section  main  track  as  a  train  is  approaching, 

hand;   that  he  was  not  looking  at  the  without  looking  to  see  if  he  may  safely 

train,  but  was  stooping  over,  shoveling;  do   it,   is   guilty  of   contributory  negli- 

and  that,  if  he  had  been  looking  at  the  gence.     Gavanagh  v.  Central  New  Eng- 

train,  it  was  more  than  likely  that  he  land  R.  Co.   (1909)    131  App.  Div.  856, 

would  have  seen  the  lump  of  coal,  and  116  N.  Y.  Supp.  343. 

could  have  dodged  it.       The  court  held  t  Barstow  v.  Old  Colony  R.  Co.  ( 1887 ) 

that  he  was  very  careless  in  not  watch-  143  Mass.  535,   10  N.  E.  255    (servant 

ing  the  train.     This  doctrine,  it  is  sub-  was  using  track  as  a  footpath), 

mitted,    is   simply   preposterous.      Such  A  section  hand  killed  by  a  train  is 

an  accident  is  so  rare  that  it  may  be  guilty   of   such  contributory  negligence 

fairly  doubted  whether,  even  if  the  serv-  as  will  prevent  a  recovery  for  his  death 

ant   had   been   found   by   a   jury  to   be  in  walking  to  his   home  on  a  railway 

negligent  in  not  regulating  his  conduct  track,   where  he   could  have  heard  the 

with  reference  to  the  possibility  of  its  train  400  feet  away,  and  have  seen  the 

occurring,   the  verdict  should  not  have  headlight  1,300  feet  away,  and  knew  the 

been  set  aside.     But  whether  this  be  so  train  was  likely  to  pass  at  any  time, 

or  not,  there  seems  to  be  absolutely  no  Baker  v.   Chicago,  R.  I.   <£   P.  R.   Co. 

justification   for   the   position   that   tne  (1895)    95   Iowa,    163,   63   N.   W.   667. 

plaintiff  was  negligent,  as  matter  of  law,  To  same  effect,  see  Chicago,  B.  £  Q.  R. 

in  continuing  to  work,  without  consid-  Go.  v.  Money   (1894)    55  111.  App.  588. 

ering   the   possibility   of   a   contingency  A  railway  employee  engaged  in  carry- 

which    was,    to    the    last    degree,    im-  ing  the  mails  to  and  from  a  station, 

probable.     See,   however,  Illinois   C.  R.  who  chooses  to  stand  on  the  track  for 

Co.  V.  Stassen  (1893)   56  111.  App.  221,  his  own  convenience,  must  guard  him- 

cited  in  §  1250,  note  2,  post.  self    against    the    danger    of    passing 

Contributory  negligence  is  not  infer-  trains;  and  a  failure  to  keep  a  look- 
able,  as  matter  of  law,  where  a  section  out  will  be  imputed  as  negligence.  The 
foreman,  on  the  approach  of  a  train,  mere  fact  that  it  was  a  side  track  that 
stepped  away  from  the  track  a  distance'  he  was  standing  upon  is  immaterial, 
of  5  feet,  which  was  the  distance  usual-  the  danger  of  taking  such  a  position 
ly  taken  in  such  instances  by  workmen  being  the  same  in  kind  as  that  incurred 
similarly    employed,    was    struck   by    a  by    a    person    standing    on    the    main 
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The  failure  to  observe  approaching  trains  is,  of  course,  more 
especially  culpable  in  the  case  of  a  flagman  whose  distinctive  function 
is  to  look  out  for  them,  and  warn  others  when  they  are  coming.* 

Other  illustrations  of  the  duty  to  watch  the  movements  of  trains 
are  furnished  by  the  cases  in  which  a  neglect  of  that  duty  was  held  to 
be  a  bar  to  an  action  for  an  injury  received  by  a  servant  who  was 
himself  operating  or  riding  on  a  train,^  or  upon  a  hand  car,^"  or  who 
was  engaged  in  coupling  cars.^^ 

track,    and    only    different    in    degree,  by   the   foreman,   the   defendant   is   en- 

Dell  V.  Phillips   Glass   Go.    (1895)    169  titled  to  have  the  jury  instructed  that, 

Pa.  549,  36  W.  N.  C.  467,  32  Atl.  601.  if   they   believe    the    evidence,    "it    was 

8  Clark  V.  Boston  &  A.  R.  Go.  ( 1879 )  the  duty  of  the  plaintiff,  in  riding  on 
128  Mass.  1;  Louisville  &  N.  R.  Go.  v.  the  car,  to  have  kept  a  lookout  for  any 
Crawford  (1889)  89  Ala.  240,  8  So.  and  all  signals  that  might  have  been 
243;  Ruane  v.  Lake  Shore  <&  M.  8.  R.  given  by  the  employee  of  the  def end- 
Co.  (1896)  64  111.  App.  359  (action  held  ant."  Louisville  &  N.  R.  Go.  v.  Smith 
not    maintainable,    although    bell    vras  (1901)   129  Ala.  553,  30  So.  571. 

mot  ringing  on  the  engine,  as  was  re-        There    can     be     no    recovery    for    a 

quired  by  a  statute.)  brakeman's  death  caused  by  a  collision 

9  Where  the  foreman  and  the  train  between  two  parts  of  a  train,  which 
master  on  a,  railroad  had  warned  the  had  become  separated  while  the  train 
the  men  employed  thereon  not  to  ride  was  running  during  the  nighttime, 
on  the  flat  cars,  and  had  provided  a  where  he  was  riding  on  the  top  of  the 
caboose  in  which  plaintiff,  a  laborer  on  ear  next  to  the  first  car  of  the  rear 
:a  gravel  train,  was  told  it  was  safer  to  portion,  and  failed  to  discover  that  the 
ride,  and  ne  selected  a  place  he  knew  train  had  broken,  or,  if  aware  of  that 
to  be  dangerous,  when  cars  were  being  fact,  failed  to  take  measures  for  his 
•coupled,  sat  with  his  legs  hanging  over  own  safety,  although  the  cars  ran  5 
the  side  of  a  flat  car  in  a  position  in  miles  before  the  collision  occurred, 
which  he  could  be  easily  jostled  off',  and  Richmond  &  D.  R.  Co.  v.  Tribtle  (1896) 
paid    so    little    attention    to    what    he  97  Va.  495,  24  S.  B.  278. 

knew  was  going  on   that   he  not  only  An  experienced  motorman  who,  while 

did   not   watch    or   see   the    other    cars  running  his   car  back  to  meet  another 

coming    down,    but    failed    to    hear    a  car    on    the    same   track,    did    not   run 

warning  shout  heard  by  others  in  the  slowly    and    watch    constantly,    cannot 

vicinity,    at    least    one    of    whom    was  recover  for  injuries   caused  by  a  colli- 

more    remote   than   he, — he   cannot    re-  sion  between  the  two  cars.     Hudson  v. 

cover  of  the  company  for  being  thrown  People's    Street    R.     Go.     (1899)      175 

off   and   injured   by   the  backing   down  Mass.  23,  55  N.  E.  464. 

of  the  train  at  too  great  a  speed.     St.  Where  an  engineer  on  one  train  was 

Louis    &    S.    F.    R.    Co.    v.    Shumacher  killed  by  its  collision  with  another  at 

(1894)   152  U.  S.  77,  38  L.  ed.  361,  14  the  intersection  of  two  roads,  it  is  for 

Sup  Ct.  Rep.  479.  the   jury  to   say  whether  the   decedent 

In  an  action  for  an  injury  received  did    or    could   have    seen    the    red    flag 

by  a,  switchman  who  was  thrown  from  when  displayed,  and  whether  he  was  not 

a  car  by  a  sudden  jerk  caused  by  the  deceived  by   the   subseqtient  waving   of 

engineer's    responding    to    a    signal    of  a    white    flag   as    a    signal    to    another 

the    foreman    of    the    switching    crew,  train.     Wood  v    Neio  York  G.  &  H.  R. 

where  the  evidence  shows  that  tlie  eon-  R.  Go.   (1877)   70  N.  Y.  195. 

trol  of  the  acts  of  the  switchman  and  A    motorman    on    reaching    a    cross 

of  the  movements  of  the  train  was  by  street   upon   which   another   car   is   ap- 

means  of  signals  given  by  the  foreman  proaching     is     guilty     of     contributory 

of  the  switching  crew  in  charge  of  the  negligence  in  failing  to  look  out  for  it. 

train   to   the   engineer   and   switchman,  Bohh  v.  Union  Traction  Co.   (1903)  206 

and  that  it  was  the  duty  of  the  latter  Pa.   265,   55   Atl.   972. 

to  keep  a  lookout  for  all  signals  given  10  A  section  hand  is,  as  a  matter  of 
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The  obligation  to  keep  a  proper  lookout  is  also  incumbent  upon 
servants  who  are  exposed  to  danger  from  the  movements  of  other 
heavy  machinery.  '* 


law,  guilty  of  such  contributory  negli- 
gence as  will  prevent  a  recovery  for  an 
injury  caused  by  collision  of  the  hand 
car  on  which  he  was  riding,  with  a 
train  approaching  at  the  rate  of  only 
3  or  4  miles  per  hour,  in  plain  view  for 
IJ  miles.  Cooney  v.  Great  Northern 
R.  Co.  (1894)  9  Wash.  292,  37  Pac. 
438. 

A  section  foreman  who,  while  travel- 
ing on  a  hand  oar,  fails  to  keep  a  look- 
out for  extra  trains,  though  he  is 
familiar  with  the  company's  rule 
that  no  notice  shall  be  given  of  the 
passage  of  such  trains,  is  negligent. 
Jolly  V.  Detroit,  L.  &  N.  R.  Co.  (1892) 
93  Mich.  370,  53  N.  W.  526.  Compare 
§  1245,  note  1,  subd.   (a),  ante. 

An  employee  of  a  railroad,  who, 
while  riding  upon  a  hand  car  near  a 
small  station  at  which  a  train  known 
by  the  employee  to  be  approaching  did 
not  stop,  does  not  look  or  listen  for 
the  train,  is  guilty  of  contributory 
negligence.  McEugh  v.  Northern  P. 
R.  Co.  (1903)  32  Wash.  30,  72  Pac.  450. 

An  employee  of  a  railroad,  who  is 
riding  slowly  along  a  track  on  a  speed- 
er, and  on  approaching  intersecting 
loads  does  not  look  for  approaching 
trains  after  he  is  within  35  feet  of  the 
tracks,  is  guilty  of  contributory  negli- 
gence, where  he  had  an  unobstructed 
view  of  300  feet  on  the  intersecting 
track,  and  could  have  stopped  his 
speeder  within  the  distance  of  one  foot. 
Indiana,  I.  &  I.  R.  Co.  v.  Trinosky 
(1904)   32  Ind.  App.  113,  69  N.  E.  402. 

11  Whether  a  brakeman  was  guilty  of 
negligence  in  placing  his  hand  between 
the  drawheads  of  two  cars,  and  failing 
to  notice  the  slow  backward  movement 
of  one  of  them  was  held  to  be  a  ques- 
tion for  the  jury,  in  Baldwin  v.  Chicago, 
6.  W.  R.  Co.  (1899)  109  Iowa,  752,  81 
N.  W.  160. 

12  Anniston  Pipe  Works  v.  Dickey 
(1891)  93  Ala.  418,  9  So.  720  (servant 
struck  by  moving  crane)  ;  Stuhbs  v.  At- 
lanta Cotton  Seed  Oil  Mills  (1893)  92 
Ga.  495,  17  S.  E.  746  (servant,  while 
cleaning  machinery,  carelessly  exposed 
himself  to  an  unseen  danger  which  he 
had  had  opportunities  of  observing  had 
he  kept  his  faculties  on  the  alert  while 
manipulating  it) . 


A  coal  miner  who  steps  directly  into 
the  bottom  of  a  shaft,  knowing  that  the 
cages  with  which  coal  is  carried  are 
above  him,  and  being  familiar  with 
their  operation,  without  looking  up  to 
see  whether  one  of  them  is  descending, 
or  taking  the  slightest  precaution  for 
his  safety,  is  guilty  of  negligence,  as  a. 
matter  of  law,  which  will  prevent  any 
recovery  for  resulting  injury  when 
struck  by  a  descending  cage.  McDonald 
V.  Rockhill  Iron  <&  Coal  Co.  (1890)  135 
Pa.   1,  19  Atl.  797. 

An  employee  who,  while  at  work  on 
the  upper  floors  of  an  unfinished  build- 
ing, walked  along  a  narrow  beam  close 
to  the  elevator  shaft  for  the  purpose 
of  reaching  some  plank,  and  was  struck 
by  the  elevator,  so  that  he  fell  to  the 
ground  below,  was  not  free  from  con- 
tributory negligence,  where  he  was  fa- 
miliar with  structures  of  the  kind,  and 
knew  that  there  were  elevators  in  the 
building.  Clancy  v.  Guaranty  Constr. 
Co.  (1898)  25  App.  Div.  355,  50  N.  Y. 
Supp.   800. 

A  truckman  familiar  with  the  sur- 
roundings was,  as  matter  of  law,  guilty 
of  contributory  negligence  precluding 
recovery  for  injuries  sustained  by  fall- 
ing down  an  elevator  well  just  after 
the  elevator  had  ascended,  in  backing 
through  the  door  which  the  elevator 
man,  contrary  to  his  usual  custom,  had 
not  closed,  without  paying  any  atten- 
tion to  his  surroundings,  where  he 
should,  under  the  circumstances,  have 
known  that  the  elevator  had  ascended, 
although  he  was  not  in  fact  aware  of 
it.  Maxxoell  v.  Thomas  (1898)  31  App. 
Div.  546,  52  N.  Y.  Supp.  30. 

Where  the  plaintifi"  had  been  working 
for  several  months  in  an  establishment 
in  which  the  employees,  instead  of  ring- 
ing for  the  elevator,  wore  accustomed 
to  pull  it  up  and  down  themselves,  and 
this  custom  was  well  known  to  him,  he 
cannot  recover  for  injuries  due  to  the 
fact  that,  after  another  employee  had 
called  out  that  he  wanted  the  elevator 
and  was  told  by  the  plaintiff  that  he 
could  not  have  it,  the  plaintiff  pro- 
ceeded, without  looking  behind  him,  to 
back  towards  the  elevator,  pulling  the 
truck,  and  fell  down  the  shaft,  the  ele- 
vator having  been  removed  by  the  other 
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There  is,  of  course,  an  especially  strong  obligation  on  the  servant's 
part  to  look  out  for  a  certain  danger,  where  circumstances  which  have 
previously  occurred  have  shown  the  possibility  of  his  being  sub- 
jected to  it."     Compare  §  1337,  post. 

The  extent  to  which  the  duty  to  keep  a  lookout  is  qualified  by  the 
servant's  right  to  rely  on  the  exercise  of  proper  care  by  his  co- 
employees  is  discussed  in  §§  1271,  1272,  post 

1249.  [333]  Selection  of  the  more  dangerous  of  two  available  courses 
of  action;  generally. —  The  following  passage  contains  a  succinct  state- 
ment of  the  principle  which  prevents  recovery  in  a  very  numerous 
class  of  cases: 

"The  general  rule  of  law  is  that,  when  the  danger  is  obvious,  and 
is  of  such  a  nature  that  it  can  be  appreciated  and  understood  by  the 
servant  as  well  as  by  the  master  or  by  anyone  else,  and  when  the 
servant  has  as  good  an  opportunity  as  the  master  or  as  anyone  else 
of  seeing  what  the  danger  is,  and  is  permitted  to  do  his  work  in  his 
own  way,  and  can  avoid  the  danger  by  the  exercise  of  reasonable 
care,  the  servant  cannot  recover  against  the  master  for  injuries  re- 
ceived in  consequence  of  the  condition  of  things  which  constituted 
the  danger.  If  the  servant  is  injured,  it  is  from  his  own  want  of 
care.  .  .  .  This  rule  is  especially  applicable  when  the  danger 
does  not  arise  from  the  defective  condition  of  the  permanent  ways, 

employee  in  spite  of  his  prohibition,  where  the  evidence  is  that  in  order  for 
Danuser  v.  M.  Seller  &  Co.  (1901)  24  plaintiflf  to  reach  that  portion  of  de- 
Wash.  565,  64  Pac.  783.  fendant's  factory  where  he  had  been  or- 

An  employee  of  several  months'  stand-  dered  to  go  to  work,  it  was  necessary 

ing  in  an  establishment  in  which  access  that  he  should  pass  under  or  over  an 

to  different  floors  of  one  portion  there-  iron  lever  by  which  a  punch  was  oper- 

of   is    across   the    floor    of   an   elevator  ated;    that   he   saw  the   boy   operating 

from  the  corresponding  floor  of  the  oth-  the   lever   about  to   put   it   down,    and 

er  part,  who,  in  attempting  to  go  from  called   to   him   to   stop;    and   that   the 

one  part  to  the  other  while  the  elevator  boy  did  not  stop,  and  plaintifl',  endeav- 

is  at  another  floor,  which  fact  he  could  oring  to  pass  under,  was  struck  by  the 

have  seen  had  he  stopped  long  enough  lever.     Goodman  v.   Crystal    (1900)    56 

to  look  carefully,  walks  into  the  eleva-  App.  Div.  64,  67  N.  Y.  Supp.  260. 
tor  well   and  is  injured,   is   so   clearly        is  A  sawmill  operative,  who  knew  that 

guilty  of  contributory  negligence  as  to  the   saw  for   cutting   slabs,   which   was 

preclude  a  recovery  therefor.    Meister  v.  raised  through  a  slot  in  a  plank  when 

Aller  (1897)   85  Md.  72,  36  Atl.  360.  required  for  use,  and  allowed  to  drop 

An  employee  in  a  quarry,  who  knew  back  under  the  action  of  a  counter- 
that  a  box  was  descending  or  about  to  weight  when  the  work  was  finished, 
descend,  and  that  he  was  entitled  to  no  sometimes  failed  to  sink  below  the  sur- 
notice  of  its  descent,  is  guilty  of  con-  face  of  the  plank,  was  held  to  be  negli- 
tributory  negligence  if  he  goes  on  about  gent  in  omitting  to  look  and  see  if  it 
his  work  without  looking  out  for  the  was  in  a  safe  position,  when  he  was 
box,  and  is  killed  by  it  in  its  descent,  about  to  push  a  slab  across  the  slot 
Rickert  v.  Stephens  (1890)  133  Pa.  with  his  fingers  on  the  lower  side. 
538,  19  Atl.  410.  Johnson  v.  Bovey  (1894)   98  Mich.  343^ 

Contributory   negligence   is   inferable  57  N.  W.  172. 
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works,  or  machinery  of  the  master,  but  from  the  manner  in  which 
these  are  used,  and  when  the  existence  of  the  danger  could  not  well 
be  anticipated,  but  must  be  ascertained  by  observation  at  the  time."  ^ 

This  principle  is  deemed  to  involve  the  corollary  that,  in  the  ab- 
sence of  one  or  other  of  the  differentiating  factors  to  be  discussed  in 
the  following  subtitle,  a  servant  will  ordinarily  be  pronounced  negli- 
gent, as  a  matter  of  law,  whenever  it  is  clear  from  the  evidence  that. 
there  was  a  safe,  and  a  dangerous,  method  available  for  the  perform- 
ance of  the  work  in  hand,  and  that  he  selected  the  latter  method, 
with  knowledge,  actual  or  constructive,  of  the  fact  that  it  was  dan- 
gerous.^ 

The  mere  fact  that  the  safer  method  is  one  which  involves  con- 


ILothrop  V.  FitcKburg  R.  Co.  (1890) 
150  Mass.  423,  424,  23  N.  E.  227. 

This  rule  is  quoted  also  in  Simpson 
V.  Southern  R.  Co.  (1910)  154  N.  C. 
51,  69  S.  E.  683. 

2  Atlanta  d  B.  Air  Line  R.  Co.  v. 
Alexander  (1909)  161  Ala.  382,  49  So. 
792;  Illinois  Steel  Co.  v.  MoNulty 
(1903)  105  111.  App.  594;  McLaughlin 
V.  Manhattan  R.  Co.  (1906)- 111  App. 
Div.  254,  97  N.  Y.  Supp.  719;  McNeilly 
V.  N.  0.  Nelson  Mfg.  Co.  (1908)  140 
111.  App.  34 ;  EiMng  v.  Springfield  Boil- 
er &  Mfg.  Co.  (1908)  145  111.  App.  594; 
Romona  Oolitic  Stone  Co.  v.  Shields 
(1909)  173  Ind.  68,  88  N.  E.  595; 
Bedford  Quarries  Co.  v.  Thomas  (1902) 
29  Ind.  App.  85,  63  N.  B.  880;  Hutchi- 
son V.  Cohanlcus  Mfg.  Co.  (1908)  • — 
Ky.  — ,  112  S.  W.  899;  Kreye  v.  Long- 
ville  Long  Leaf  Lumher  Co.  (1910)  126 
La.  767,  52  So.  1018;  Leard  v.  Interna- 
tional Paper  Co.  (1905)  100  Me.  59,  60 
Atl.    700;    Kopf   v.    Monroe   Stone    Co. 

(1903)  133  Mich.  286,  95  N.  W.  72; 
Richardson   v.   St.   Louis   &   S.   R.   Co. 

(1909)  223  Mo.  325,  123  S.  W.  22; 
Eirsch    v.    Freund    Bros.    Bread     Co. 

(1910)  150  Mo.  App.  162,  129  S.  W. 
1060;  Bryant  v.  Beehe  &  R.  Furniture 
Co.  (1907)  78  Neb.  155,  110  N.  W.  690; 
Patterson  v.  V.  J.  Hedden  &  Sons  Co. 

(1904)  90  N.  Y.  Supp.  1069;  Kueokel 
V.  O'Connor  (1901)  36  Misc.  335,  73 
N.  Y.  Supp.  546,  affirmed  in  (1902)  73 
App.  Div.  594,  76  N.  Y.  Supp.  829; 
DernUd  v.  Southern  R.  Co.  (1908)  148 
N  C.  180,  61  S.  B.  657;  Redman  v.  Nor- 
folk &  W.  R.  Co.  (1909)  150  N.  C.  400, 
64  S.  B.  195 ;  Lake  Shore  &  M.  S.  R.  Co. 
V.  Whidden  (1901)  13-23  Ohio  C.  C. 
85;     Bowen    t.    Pennsylvania    R.     Co. 


(1908)  219     Pa.    405,    68    Ati.    963; 
Schlemmer  v.  Buffalo,  R.  &  P.  R.   Co.. 

(1909)  222  Pa.  470,  71  Atl.  1053;  Stir- 
ling V.  Merchant  d  E.  Co.  (1909)  39 
Pa.  Super.  Ct.  42;  Consumers'  Cotton- 
Oil  Co.  V.  Jonte  (1904)  36  Tex.  Civ. 
App.  18,  80  S.  W.  847;  Reeves  v.  Gal- 
veston, H.  &  8.  A.  R.  Co.  (1907)  44 
Tex.  Civ.  App.  352,  98  S.  W.  929 ;  Street 
V.  Norfolk  d  W.  R.  Co.  (1903)  101  Va. 
746,  45  S.  E.  284;  Newport  News  Pub. 
Co.  V.  Beaumeister  (1904)  102  Va.  677, 
47  S.  E.  821;  Norfolk  ct-  W.  R.  Co.  v.. 
Cheatwood  (1905)  103  Va.  356,  49  S.  E. 
489;    Chesapeake  d   0.  R.   Co.   v.   Ohee 

(1910)  110  Va.  527,  66  S.  E.  826;  Bun- 
dy  V.  Union  Iron  Works  (1907)  46 
Wash.  231,  89  Pac.  545;  Dandie  v. 
Southern  P.  R.  Co.  (1890)  42  La.  Ann. 
686,  7  So.  792;  Highland  Ave.  d  Belt 
R.  Co.  V.  Walters  (1890)  91  Ala.  436, 
8  So.  357;  Mobile  d  B.  P.  R.  Co.  v. 
Holborn  (1887)  84  Ala.  137,  4  So.  146; 
Louisville  d  N.  R.  Co.  v.  Orr  (1890) 
91  Ala.  548,  8  So.  360;  and  the  cases 
cited  passim  in  this  and  the  ensuing 
sections. 

A  servant  who  attempts  to  remove 
an  obstruction  from  a  mill  in  a  dan- 
gerous vray  when  he  has  been  fully 
instructed  in  the  work,  and  there  is  a 
safe  way  in  which  the  obstruction  may 
be  removed,  cannot  recover  for  result- 
ing injuries.  Busbey  v.  Hamiter-Busbey 
Mill  d  Elevator  Co.  (1910)  125  La.  241, 
51  So.  184. 

A  servant  who  carelessly  pursues  a.' 
method  obviously  more  dangerous, 
where  there  is  a  natural  and  safe  meth- 
od of  performing  his  service,  is  guilty 
of  contributory  negligence  which  will' 
prevent  recovery  for  injuries  sustained.. 
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siderably  more  trouble  than  the  more  dangerous  one  is  no  excuse 
for  adopting  the  latter.* 


Oowen  V.  Barley  (1893)  6  C.  C.  A. 
]90,  12  U.  S.  App.  574,  56  Fed.  973. 

Where  there  is  a  comparatively  safe, 
and  a,  more  dangerous,  way  Icnown  to  a 
servant,  by  means  of  which  he  may  dis- 
charge his  duty,  it  is  negligence  for  him 
to  select  the  more  dangerous  method. 
Morris  v.  Duluth,  8.  S.  &  A.  R.  Go. 
(1901)   47  C.  C.  A.  661,  108  Fed.  747. 

A  servant  who  voluntarily  and  under 
no  emergency  selects  a  dangerous  way 
to  perform  a  duty  when  there  is  a  safe 
way,  knowing  the  way  thus  selected  to 
be  dangerous,  or  if  the  danger  is  appar- 
ent or  obvious,  is  guilty  of  contributory 
negligence.  Walker  v.  Atlanta  d  IF.  P. 
R.  Co.  (1898)  103  Ga.  820,  30  S.  E. 
503. 

An  employee  who  has  the  choice  of 
two  ways  of  doing  a  given  piece  of 
work,  the  one  safe  and  the  other  dan- 
gerous, is  under  a  duty  to  his  employer 
to  select  the  former.  Central  R.  Co.  v. 
Mosely  (1900)  112  Ga.  914,  38  S.  E. 
350. 

"Where  a  servant  has  equal  means  of 
knowing  the  danger,  so  that  the  mas- 
ter and  servant  stand  equal  in  that 
respect,  and  the  servant  is  not  specific- 
ally commanded  as  to  the  time  and 
manner  in  which  the  work  may  be  done, 
but  is  told  to  do  a  particular  thing, 
and  has  such  discretion  that  he  can 
have  some  control  over  the  means,  time, 
and  manner  of  doing  the  work,  then, 
unless  he  does  it  in  a  way  and  with  the 
means  which  will  be  safest,  he  is  guilty 
of  contributory  negligence."  Brewer, 
.J.,  in  English  v.  Chicago,  M.  d  St.  P. 
R.   Co.    (3885)    24  Fed.  908. 

If  the  servant  "was  directed  to  per- 
form certain  work,  without  directions 
as  to  the  manner  of  performing  the 
service,  and  he,  of  his  own  will  and 
inclination,  selected  that  mode  that  was 
dangerous,  and  was  thereby  injured, 
when  there  was  a  way  and  a  better  way 
in  which  to  do  the  work  without  danger 
of  injury,  that  would  not  be  ordinary 
care  or  prudence,  and  he  ought  not  to 
recover."  St.  Louis  Bolt  &  Iron  Co.  v. 
Burke   (1883)    12  111.  App.  372. 

In  any  case  where  the  evidence  ren- 
ders it  appropriate,  an  instruction 
should  be  given  to  the  efifect  that,  in 
the  absence  of  alarm  sufficient  to  con- 
fuse the  mind,  an  employee  who  finds 


himself  in  a  dangerous  position  should 
select  the  least  dangerous  means  of  es- 
cape, where  two  or  more  are  open  to 
him.  Austin  d  N.  W.  R.  Co.  v.  Beatty 
(1894)  6  Tex.  Civ.  App.  650,  24  S.  W. 
934,  where  it  was  held  that  the  jury 
should  have  been  instructed  that,  if  a 
person  is  in  a  perilous  situation,  and 
selects  that  avenue  of  escape  which  he 
should  have  seen,  under  the  circum- 
stances, to  be  the  more  dangerous,  he  is 
guilty  of  negligence. 

In  Gibson  v.  Burlington,  C.  R.  d  N. 
R.  Co.  (1899)  107  Iowa,  596,  78  N.  W. 
190,  it  was  held  erroneous  to  instruct  a 
jury  that  a  servant  is  negligent  in 
adopting  a  dangerous  way  of  accom- 
plishing a  task,  when  a  safe  way  is  open 
to  him.  The  court  took  the  position 
that  the  question  is  one  of  fact,  to  be 
determined  according  to  the  circumstan- 
ces of  the  case, — the  reasons  for  doing 
what  was  done,  and  the  care  used  to 
avoid  danger.  But  it  is  submitted  that 
this  theory  errs  as  much  on  the  side 
of  leniency  to  the  servant  as  the  one 
embodied  in  the  instruction  disapproved 
errs  in  severity.  Unless  the  court  in- 
tended to  stand  sponsor  for  a  doctrine 
different  from  that  applied  in  other  ju- 
risdictions, the  proviso  stated  in  the 
text  seems  to  represent  the  full  extent 
of  the  allowable  mitigation  of  the  naked 
principle  that  negligence  is  inferable 
whenever  a  servant  chooses  an  unsafe 
method  of  work. 

In  Florida  C.  d  P.  R.  Go.  v.  Mooney 
(1898)  40  Fla.  17,  24  So.  148,  it  was 
held  proper  to  refuse  an  instruction 
couched  in  the  same  phraseology  as  that 
condemned  in  the  case  just  cited;  but 
this  ruling,  as  applied  to  the  facts,  does 
not  betoken  any  departure  from  views 
generally  accepted,  as  there  was  evi- 
dence that  the  method  in  question  was 
one  universally  adopted  by  railways. 
See  note  4,  infra.  . 

^■Jackson  v.  Danaher  Lumber  Co. 
(1909)  53  Wash.  596,  102  Pac.  416; 
Douglas  v.  Southern  P.  Co.  (1907)  151 
Cal.  242,  90  Pac.  538;  Illinois  G.  R.  Go. 
V.  SuHft  (1904)  213  111.  307,  72  N.  E. 
737;  Penioell  v.  Barvey  (1898)  78  111. 
App.  278;  Martinson  v.  Northern  P.  R. 
Co.  (1909)  107  Minn.  495,  120  N.  W. 
1086. 
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Tlie  rule  thus  laid  down  is  evidently  intended  to  be  applied  only 
when  the  method  adopted  was  essentially  unsafe,  and  the  other  was 
apparently  safe.  It  will  be  observed  that  this  conception  emerges 
more  or  less  distinctly  in  the  statements  of  the  rule  already  given. 
That  it  determines,  whether  expressly  adverted  to  or  not,  the  actual 
extent  and  scope  of  the  rule  is  apparent  from  the  consideration  that 
a  doctrine  which  should  predicate  negligence,  as  a  matter  of  law,  in 
cases  where  the  servant  is  merely  chargeable  with  having  adopted 
the  less  safe  of  two  courses  which  were  both  reasonably  safe,  would 
contravene  the  fundamental  principle  by  which  the  standard  of  due 
care  is  declared  to  be  the  hypothetical  conduct  of  a  prudent  person 
under  the  given  circumstances.*     To  let  in  the  defense  of  contribu- 


*  In  one  case  we  find  it  expressly  laid 
down  that  an  employee  is  not  necessa- 
rily guilty  of  contributory  negligence 
in  selecting  a  certain  mode  of  doing 
his  work,  where  there  was  a  safer  mode. 
Houston  d  T.  G.  R.  Co.  v.  Smith  ( 1897 ) 
—  Tex.  Civ.  App.  — ,  39  S.  W.  582. 

Nor  where  there  was  another  method 
which  a  very  timid  or  cautious  person 
might  have  adopted  as  safer.  Taylor 
V.  Felsing  (1896)  164  111.  331,  45  N.  E. 
161,  affirming   (1895)    63  111.  App.  624. 

Where  neither  of  the  only  two  ways 
by  which  a  servant  injured  in.  crossing 
an  uncovered  gearing  could  have  crossed 
it  was  absolutely  safe,  a  finding  of  the 
jury  that  the  choice  of  one  of  those 
ways  was  not  negligent  will  not  be  set 
aside.  Rodgers  v.  Hamilton  Cotton  Co. 
(1893)  23  Ont.  Rep.  425,  where  it  was 
also  held  that,  in  view  of  the  fact  that 
the  evidence  clearly  showed  that  there 
was  no  other  way  of  crossing  the  gear- 
ing, the  jury  could  not  be  asked  to  find 
whether  the  plaintiff  could  not  have 
-availed  himself  of  some  other  way  of 
•crossing  which  would  have  rendered  the 
accident  impossible. 

At  common  law  the  adoption  by  an 
•employee  of  a  method  not  as  safe  as 
another  is  not  necessarily  contributory 
negligence,  but  the  course  pursued  must 
also  be  so  dangerous  that  a  reasonably 
prudent  man  would  not  adopt  it.  Bailey 
V.  Prime  Western  Spelter  Co.  (1910) 
83  Kan.  230,  109  Pac.  791. 

"The  mere  fact  of  selecting  the  more 
dangerous  of  two  or  more  ways  of 
doing  a  given  act  does  not,  as  a  matter 
•of  law,  constitute  contributory  negli- 
gence. It  is  still  a  question  for  the 
jury,  unless  the  facts  proved  show  the 


selection  of  a  method  obviously  more 
hazardous,  and  under  circumstances 
such  as  would  justify  the  court  in  con- 
cluding as  a  matter  of  law  that  no  per- 
son of  ordinary  prudence  would  have 
adopted  it."    Lewis  v.  Texas  &  P.  R.  Go. 

(1909)  —  Tex.  Civ.  App.  — ,  122  S.  W. 
605. 

If  two  or  more  ways  or  methods  were 
open  to  the  plaintiff  in  the  performance 
of  his  duties  as  switchman,  and  he  had 
no  instructions  to  pursue  one  in  par- 
ticular, he  necessarily  must  choose  be- 
tween them,  and  he  cannot  be  held  to 
have  been  negligent  if  he  in  good  faith 
adopted  that  way  or  method  which  is 
more  hazardous  than  another,  provided 
the  one  pursued  be  one  that  reasonable 
and  prudent  persons  would  adopt  under 
like  circumstances,  or  provided  the 
plaintiff  was  reasonably  prudent  in 
adopting  the  way  or  method  used.  Flor- 
ida   East    Coast    R.     Co.    v.     Lassiter 

(1910)  59  Fla.  246,  52  So.  975.  Sim- 
ilar language  was  used  in  Florida  C.  d 
P.  R.  Go.  V.  Mooney  (1903)  45  Fla.  286, 
110  Am.  St.  Rep.  73,  33  So.  1010. 

A  charge  imposing  the  duty  upon  a 
servant  to  choose  "the  safest  way"  is 
too  broad,  for  the  servant  need  choose 
only  a  reasonably  safe  way.  Gondie  v. 
Rio  Grande  Western  R.  Go.  (1908)  34 
Utah,  237,   97   Pac.   120. 

A  servant,  in  carrying  out  the  orders 
of  the  master,  is  not  bound  to  choose 
at  his  peril,  under  all  circumstances, 
the  safest  method  which  could  possibly 
be  adopted,  but  is  bound  to  exercise  due 
care.  Lyon  v.  Charleston  dc  W.  C.  R. 
Co.    (1909)   84  S.  C.  364,  66  S.  E.  282. 

It  cannot  be  said  as  a  matter  of  law 
that  it  is  negligence  for  a   servant  to 
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tory  negligence,  however,  it  is  not  necessary  to  show  that  his  conduct 
in  selecting  the  dangerous  way  amounted  to  actual  rashness.* 

It  obviously  results  from  the  broad  principle  referred  to  in  §  1234, 
ante,  that  the  inability  of  a  servant  to  recover  on  the  ground  that 
he  adopted  the  less  safe  method  of  doing  work  can  be  predicated  only 
in  cases  where  he  not  only  had  actual  or  constructive  knowledge,  not 
merely  of  the  material  conditions  with  which  he  had  to  deal,  but  also 
comprehended  or  ought  to  have  comprehended  the  comparative  safety 


step  over  a  set  screw  in  a  sliafting  which 
was  elevated  some  16  or  18  inches  above 
the  timbers  upon  which  the  servant 
was  walking,  although  there  was  an- 
other path  which  are  safer,  although 
less  convenient.  Bush  v.  Independent 
Mill  Co.  (1909)  54  Wash.  212,  103  Pac. 
45. 

The  choice  of  a  more  dangerous  meth- 
od by  the  employee  does  not  establish 
contributory  negligence,  if  in  so  doing 
he  does  not  disobey  instructions  or 
rules,  acts  in  good  faith,  and  the  meth- 
od chosen  might  have  been  adopted  un- 
der like  circumstances  by  a  reasonable 
and  prudent  man.  Brady  v.  Florence 
&  0.  C.  B.  Go.  (1908)  44  Colo.  283,  98 
Pac.  321. 

A  servant  is  not  guilty  of  contribu- 
tory negligence  in  making  use  of  a 
hoist  in  descending  from  a  building 
under  construction  instead  of  a  ladder, 
merely  because  ladders  are  safer  than 
hoists.  Boyle  v.  Columbian  Fire  Proof- 
ing Co.  (1902)  182  Mass.  93,  64  N.  E. 
726. 

When  there  is  more  than  one  way 
that  the  employee  might  have  chosen, 
each  in  some  degree  hazardous,  but  no 
passageway  is  provided  especially  by 
the  employer,  the  employee  will  not  be 
charged,  under  such  circumstances,  with 
contributory  negligence  in  choosing  the 
way  by  which  he  is  injured.  Smith  v. 
Hewitt-Lea  Lumher  Co.  (1909)  55 
Wash.  357,  104  Pac.  651. 

Although  a  substantial  stairway  had 
been  constructed  in  a  sawmill,  an  em- 
ployee is  not  guilty  of  contributory  neg- 
ligence in  continuing  to  use  a  ladder, 
where  he  has  not  been  told  not  to  use 
it,  and  other  employees  do  still  use  it. 
Pipkin  v.  Hayioard  Lumber  Go.  (1906) 
43  Tex.  Civ.  App.  304,  94  S.  W.  1068. 

Although  there  was  a  safer  way  for 
the  plaintiff  to  push  loaded  loom  cars 
than  the  way  he  adopted,  yet  he  cannot 
be    held   guilty   of    contributory   negli- 


gence where  there  is  no  finding  that  an 
ordinarily  prudent  man  would  not  have 
adopted  his  way,  which  he  testified  was 
necessary.  Murphy  v.  Edgar  Zinc  Co. 
(1910)    83   Kan.   627,   112   Pac.   109. 

If  a  workman  has  the  choice  of  sev- 
eral ways  in  which  to  do  his  work,  he 
will  be  negligent  if  he  rejects  those 
which  are  safe  for  one  which  is  danger- 
ous; but  he  may  adopt  any  one  which  a 
reasonably  prudent  man  would  adopt, 
and  not  be  negligent,  although  others 
may  be  absolutely  safe.  Brinkmeier  v. 
Missouri  P.  R.  Co.  (1904)  69  Kan.  738, 
77   Pac.   586    (headnote  by  the  court). 

A  servant,  although  choosing  the 
more  dangerous  of  two  ways  of  doing 
his  work,  will  not  be  considered  guilty 
of  contributory  negligence,  where  the 
way  chosen  is  not  so  dangerous  that  a 
person  of  ordinary  prudence  would  not 
have  undertaken  it.  Headrick  v.  H.  D. 
Williams  Cooperage  Co.  (1911)  97  Ark. 
553,  134  S.  W.  957. 

If  the  different  paths  over  which 
plaintiff  may  pass  in  the  performance 
of  his  duties  are  apparently  equally 
safe,  he  is  not  guilty  of  contributory 
negligence  in  choosing  one  of  them. 
JEtna  Powder  Go.  v.  Earlandson  (1904) 
33  Ind.  App.  251,  71  N.  E.  185. 

The  plaintiff  is  not  guilty  of  contrib- 
utory negligence  merely  because  he 
might  have  choosen  another  path.  Hor- 
ris  V.  Oudahy  Packing  Go.  (1904)  124 
Iowa,  748,  100  N".  W.  853. 

Where  two  courses  are  open  to  one 
in  the  discharge  of  his  duty,  and  each 
is  attended,  under  normal  conditions, 
with  practically  the  same  degree  of  safe- 
ty, it  cannot  be  charged  that  it  is  neg- 
ligence for  him  to  take  one  course  rather 
than  the  other.  Bioann-Day  Lumber  Co. 
V.  Thomas  (1908)  129  Ky.  799,  112  S. 
W.  907. 

5  Central  R.  Go.  v.  Mosely  (1900)  112 
6a.  914,  38  S.  E.  350. 
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of  the  various  courses  open  to  him.^     [Of  course,  if  the  other  way  is 
not  open  to  him,  the  rule  does  not  apply.''] 


6  The  fact  that  an  employee  was  in- 
jured because  of  the  manner  selected  of 
doing  his  work,  when  if  he  had  selected 
another  way  the  injury  would  have 
been  avoided,  does  not  of  itself  fix  upon 
him  contributory  negligence,  since  the 
result  is  not  the  true  test;  but  the  test 
is  whether  he  knew  the  way  selected  to 
be  dangerous,  or  the  danger  was  appar- 
ent and  obvious.  Tennessee  Coal,  I.  £ 
B.  Co.  V.  Eerndon  (1893)  100  Ala.  451, 
14  So.  287. 

The  fact  that  a  brakeman  who  had 
his  arm  caught  and  crushed  while  un- 
coupling cars,  by  the  alleged  negligence 
of  the  engineer  in  moving  the  cars  with 
too  much  force,  could  have  raised  him- 
self higher  by  placing  his  foot  on  the 
cross  tie  on  the  outside  of  the  rail,  in- 
stead of  putting  his  foot  on  the  ground 
on  the  roadbed,  will  not  preclude  a  re- 
covery, if  he  did  not  have  time  to  see 
and  comprehend  that  the  other  way 
would  be  the  safer.  Alabama  G.  8.  11. 
Co.  V.  Richie  (1892)  99  Ala.  346,  12 
So.  612. 

In  a  case  where  a  brakeman  was  in- 
jured by  the  breaking  of  a  handhold 
when  he  was  mounting  a  moving  car,  it 
was  held  that  the  mere  fact  that  it 
would  have  been  safer  for  him  to  have 
ascended  at  the  rear  of  the  car  instead 
of  at  the  front  did  not  necessarily  point 
to  the  conclusion  that  he  was  negligent 
in  having  selected  the  more  dangerous 
of  the  two  courses  open  to  him.  Louis- 
ville &  N.  R.  Co.  V.  Pearson  (1893)  97 
Ala.  211,  12  So.  176.  The  court  re- 
marked that,  if  the  servant  "selected  a, 
dangerous  way  to  perform  the  duty, 
knowing  that  it  was  dangerous,  when 
there  was  a  safer  way  apparent  to  him, 
and  the  injury  was  the  result  of  having 
selected  the  dangerous  way,  he  would 
be    guilty   of    contributory   negligence." 

An  instruction  to  the  effect  that  the 
employer  has  a  right  to  expect  that  the 
servant  will  adopt  the  less  hazardous 
course  is  misleading  and  erroneous, 
where  the  evidence  is  that  the  servant 
did  not  know  there  was  any  hazard  in 
the  course  he  actually  took.  Hawkins 
V.  Johnson  (1886)  105  Ind.  29,  55  Am. 
Rep.  169,  4  N.  E.  172  (revolving  shaft 
had  been  repaired  without  the  plain- 
tiff's knowledge  so  that  he  could  not 
drive  under  it  without  injury). 


An  employee  directed  to  perform  an 
act  in  regard  to  machinery  by  a  fore- 
man knowing  that  he  has  no  experience 
as  to  the  ordinary  mode  of  doing  so  is 
justified  in  using  any  reasonable  mode, 
and  acts  within  his  instructions  in  us- 
ing the  only  efficient  means  that  he  can. 
Hamilton  Bridge  Co.  v.  O'Connor  (1895) 
24  Can.  S.  C.  598. 

Compare  also  the  phraseology  used 
in  the  eases  cited  in  note  2,  supra. 

A  servant  having  the  choice  of  two 
positions  for  doing  his  work,  each  ap- 
parently safe,  is  not  guilty  of  contrib- 
utory negligence  in  selecting  that  which 
proves  to  be  unsafe.  McElligott  v. 
Randolph  (1891)  61  Conn.  157,  29  Am. 
St.  Rep.  181,  22  Atl.  1094. 

If  the  servant  did  not  know  that  the 
position  which  he  took  was  dangerous, 
he  is  not  chargeable  with  contributory 
negligence.  Norfolk  £  W.  R.  Co.  v. 
Gheatwood  (1905)  103  Va.  356,  49  S.  E. 
489. 

The  person  injured  must  have  had 
Itnowledge  of  the  danger,  or  that  there 
was  another  and  safer  way  which  he 
might  have  taken,  of  which  he  had 
knowledge;  otherwise  contributory  neg- 
ligence cannot  be  laid  at  his  door  for 
the  sole  reason  that  it  happened  that 
he  took  the  dangerous  way.  Payne  v. 
Oakland  Traction  Co.  (1910)  15  Cal. 
App.  127,  113  Pac.  1074. 

Instructions  upon  the  question  of  the 
choice  of  ways,  which  omit  the  element 
of  the  servant's  knowledge  of  the  dan- 
ger of  the  way  chosen,  are  erroneous. 
Whiteley  Malleahle  Castings  Co.  v. 
Wishon  (1908)  42  Ind.  App.  288,  85  N. 
E.  832. 

An  instruction  upon  the  effect  of  a 
servant's  choice  of  the  more  dangerous 
of  two  ways  of  performing  his  work  is 
erroneous  if  it  omits  the  element  of  the 
servant's  knowledge  of  the  greater  dan- 
ger of  the  way  chosen.  Ambre  v.  Postal 
Teleg.  Cable  Co.  (1909)  43  Ind.  App. 
47,  86  N.  E.  871. 

Where  the  method  adopted  by  the 
servant  was  dangerous  only  because  of 
some  subsequent  act  of  negligence  on 
the  art  of  another  servant,  he  is  not 
guilty  of  contributory  negligence,  al- 
though the  other  way  would  have  been 
absolutely  safer.    Dossett  v.  St.  Paul  & 
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The  cases  illustrating  the  principle  that  the  selection  of  an  unsafe 

T.  Limber  Co.    (1905)    40  Wash.  276,  That   there    was    another    and    safer 

82  Pac.  273.  way  of  doing  the  work  will  not  prevent 

An  employee  at  work  in  the  construe-  a  recovery  if  the  servant  had  neither 
tion  of  a  battleship,  who  attempts  to  actual  nor  constructive  knowledge  there- 
ascend  a  turret  in  a  way  safe  if  the  of.  Washington  Southern  R.  Co.  v. 
hoists  are  not  in  operation,  is  not  guilty  Cheshire  (1909)  109  Va.  741,  65  S.  E. 
of  contributory  negligence  if  he  did  not  -27. 

know  that  the  hoist  was  in  operation.  The  rule  that  when  a  servant  has  a 

although  there  was  another  safe  way.  choice  of  ways  of  doing  his  work,  th& 

Well    V.    Moran    Bros.    Co.    (1909)     55  one  dangerous  and  the  other  safe,  and 

Wash.  102,  104  Pac.  172.  voluntarily  adopts  the  dangerous  way, 

Unless  the  servant  knows  that  he  is  he  is  guilty  of  contributory  negligence, 

using  a  more  dangerous  way,  he  is  not  is   based   on   the    assumption    that   the- 

guilty      of      contributory      negligence,  servant  has  knowledge  of  the  conditions 

Southern   R.    Co.   v.    McQowan    (1907)  surrounding  his  work,  and  chooses  the 

149  Ala.  440,  43  So.  378.  dangerous  way  or  dangerous  method  of 

The   fact   that   a   servant   is   injured  doing  the  work  with  the  extra  hazard 

because  of  the  way  selected,  when,  if  he  in    view.      Well    v.    Moran    Bros.    Co. 

had  selected  the  other  way,  the  injury  (1909)   55  Wash.  102,  104  Pac.  172. 

would  have  been  avoided,  does  not  in  An  instruction  upon  the  rule  which 

itself  fix  upon  him  contributory  negli-  requires  the  servant  to  select  the  safer 

gence.    He  must  be  aware  of  the  danger  of  two  ways  of  doing  the  work  is  prop- 

of    the    choice    made.      Tallassee    Falls  erly   refused  when  it  omits  any   refer- 

Mfg.  Co.  V.  Moore  (1909)  158  Ala.  356,  ence  to  the  employee's  knowledge  of  the 

48   So.    593.  existence  of  the  two  ways,  one  of  which 

"Although  an  employee  having  knowl-  is  safe.  Maoon,  D.  &  8.  R.  Co.  v.  Joy- 
edge  of  his  opportunities  must  select  a  ner  (1907)  129  Ga.  683,  59  S.  E.  902. 
known  safe  method  in  preference  to  one  To  the  same  effect,  KilpatricTc  v.  Grand 
known  to  be  unsafe,  yet,  to  hold  him  Trunh  R.  Co.  (1902)  74  Vt.  288,  93 
guilty  of  contributory  negligence,  it  Am.  St.  Rep.  887,  52  Atl.  631;  Louis- 
must  appear  that  he  not  only  makes  a  ville  &  V .  R.  Co.  v.  Elliott  (1910)  166 
voluntary  selection  of  the  unsafe  meth-  Ala.  419,  52  So.  28;  Washington  South- 
od,  but  that  in  doing  so  he  knows,  or,  in  em  R.  Co.  v.  Cheshire  ( 1909 )  109  Va. 
the    exercise    of    due    caution,    should  741,  65  S.  E.  27. 

know,  that  a  safe  method  is  available."  '  George  v.  St.  Louis  <&  8.  F.  R.  Co.^ 

Ramm     v.      Eewitt-Lea     Lumber     Go.  (1910)   225  Mo.  364,  125  S.  W.  196. 

(1908)   49  Wash.  263,  94  Pac.  1081.  An   instruction   that   if   the   jury   be- 

A  locomotive  fireman  is  not  guilty  lieve  from  the  evidence  that  there  were 
of  contributory  negligence  precluding  two  ways  of  doing  the  work,  known  to 
a  recovery  for  an  injury  caused  by  the  the  plaintiff,  one  a  safe  way  and  the 
giving  way  of  a  bridge  because  he  did  other  dangerous,  and  he  selected  the 
not  avail  himself  of  the  engineer's  per-  dangerous  way  and  was  injured  there- 
mission,  given  before  the  engine  moved  by,  he  cannot  recover,  is  erroneous  in 
onto  the  bridge,  to  leave  the  engine  and  omitting  the  predicate  that  the  plaintiff 
go  back  on  the  train,  where  both  the  could  do  the  work  he  was  ordered  to  do 
engineer  and  himself  were  advised  by  by  selecting  the  safe  way.  Alabama 
the  construction  force  that  the  bridge  8teel  <&  Wire  Co.  v.  Tallant  (1910)  165 
was  safe.  McCabe  &  S.  Gonstr.  Co.  v.  Ala.  521,  51  So.  835. 
Wilson  (1908)  209  U.  S.  275,  52  L.  ed.  Employees  whose  contracts  provide 
788,  28  Sup.  Ct.  Rep.  558.  that  they  are  to  be  carried  to  and  from 

If  a  servant  is  excusably  ignorant  of  their  work  are  not  barred  from  recovery 

the  fact  that  shafting  has  been  spliced,  for    injuries    received    while    being    so- 

he  should  not,  in  choosing  a  way  over  transported,   merely   because   they   ride 

it,  be  held  to  the  duty  of  taking  into  on  the  tops  of  the  cars  when  the  cars 

consideration   the   nuts   and   bolts   pro-  are     overcrowded.       Chicago     Terminal 

jecting  from  it.     Longview   Cotton  Oil  Transfer   R.    Co.    v.    O'Donnell    (1904) 

Co.  V.   Thurmond    (1909)    55  Tex.  Civ.  213   III.   545,   72  N.   E.   1133,   affirmine 

App.  499,  119  S.  W.  130.  (1904)    114  111.  App.  345. 
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course  of  action  by  a  servant  to  whom  a  safe  one  was  open  will  usu- 
ally be  imputed  to  him  as  contributory  negligence  may  be  said,  on 
the  whole,  to  be  divisible  into  two  main  categories.  In  one  of  these 
the  essential  conception  is  that  the  servant  put  himself  into  a  danger- 
ous position ;  in  the  other  the  essential  conception  is  that  he  did  the 
work  in  a  dangerous  manner.  In  arranging  the  immense  mass  of 
authorities  which  bear  upon  this  description  of  contributory  negli- 
gence, it  will  be  convenient  to  recognize,  as  far  as  possible,  the  exist- 
ence of  these  two  categories.  That  the  line  of  demarcation  between 
the  two  classes  of  cases  controlled  by  each  of  the  two  conceptions  just 
mentioned  is  often  difficult,  if  not  impossible,  to  lay  down  with  pre- 
cision may  be  conceded.  But,  so  far  as  the  rights  of  the  parties  are 
concerned,  this  circumstance  is  of  no  material  importance,  the  serv- 
ant's delinquency  being  logically  one  of  the  same  character,  to  which- 
ever of  those  conceptions  the  quality  of  his  conduct  is  referred. 

1250.  [334]  Taking  or  remaining  in  an  unnecessarily  dangerous  po- 
sition; cases  relating  to  work  on  railways. — Compare  §  1264,  subd. 
(3),  'post.) — The  general  effect  of  the  authorities  upon  this  subject 
is  that,  where  the  evidence  shows  that  the  injury  complained  of  was 
due  to  the  fact  that,  at  the  time  of  the  accident,  the  servant  was  occu- 
pying a  position  which  was  obviously  more  dangerous  than  another 
which  was  available,  a  prima  facie  presumption  of  contributory  neg- 
ligence arises,  which  will  warrant  a  court  in  declaring,  as  a  matter 
of  law,  that  the  action  cannot  be  maintained ;  but  that  this  presump- 
tion is  subject  to  rebuttal  by  testimony  which  introduces  into  the  case 
one  or  more  of  the  qualifying  elements  discussed  in  the  next  subtitle. 

The  application  of  this  doctrine  to  railway  employees  is  observ- 
able in  the  various  predicaments  stated  in  the  following  paragi-aphs : 

(1)  Taking  a  position  where  there  is  a  risk  of  being  struck  by  mov- 
ing trains  or  cars.'' 

lA    track    laborer   who,    to    avoid    a       Contributory  negligence  is  inferable, 

passing  train,  steps  from  one  track  to  as  matter  of  law,  where  an  experienced 

another,   receiving  an  injury   from   the  sectionman,  who  is  working  a  hand  car 

trains    on    the    latter,    when    he    might  on   a   descending  grade,   lets   go   of  the 

have  got  off  from  all  the  tracks,  cannot  handle,  which  he  knows  to  be  necessary 

recover.      Shea.  v.   Pennsylvania,  R.   Co.  to  enable  him  to  keep  his  balance,  steps 

(1888)  8  Sadler  (Pa.)  603,  13  Atl.  193.  down  on  the  track  and  stands  still  until 
Recovery  cannot  be  had  by  such  an  he  is  struck  by  a  heavily  loaded  dump- 
employee  under  these  circumstances,  al-  car  which  is  running  by  its  own  momen- 
thougii  he  had  no  knowledge  of  a  cus-  turn  some  little  distance  behind  the 
tom  existing  at  that  part  of  the  road  hand  car.  Chicago  &  N.  W.  B.  Go.  v. 
to  run  trains  in  the  same  direction  on  Davis  (1892)  3  C.  C.  A.  429,  10  U.  S. 
both  tracks.     Tomko  v.  Central  B.  Co.  App.  422,  53  Fed.  61. 

(1896)  1  App.  Div.  289,  37  N.  Y.  Supp.       In   one   case   stepping  on   a   railroad 

144_  track  just  after  the  passage  of  an  en- 
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gine  engaged  in  making  a  flying  switch 
has  been  held  to  be  contributory  negli- 
gence in  one  who  is  struck  by  the  en- 
gine on  its'  return,  though  done  for  the 
purpose  of  throwing  something,  as  di- 
rected by  the  brakeman,  under  the  car 
being  switched,  to  prevent  it  from  run- 
ning into  another  car  standing  in  front 
of  a  shed  owned  by  him,  and  though  the 
engineer  did  not,  as  is  customary,  ring 
"the  bell  on  returning,  where  the  in- 
jured person  is  familiar  with  this  mode 
of  switching.  St.  Louis,  I.  M.  &  8.  B. 
Go.  V.  Boss  (1892)  56  Ark.  271,  19  S. 
W.   837. 

In  another,  it  has  been  held  (one 
judge  dissenting)  that  an  employee 
whose  duty  required  him  to  go  along 
and  across  a  track,  who  stepped  upon 
the  track  behind  a  train  which  had 
passed,  and,  walking  toward  it,  was  run 
■over  by  detached  cars  following  the 
train,  was  not  guilty  of  contributory 
negligence.  Farley  v.  Chicago,  B.  I.  & 
P.  B.  Go.  (1881)  56  Iowa,  337,  9  N.  W. 
^30. 

Compare  the  similar  decision  by 
which  a  track  repairer  who  stepped  be- 
liind  a  "dead  oar"  in  attempting  to 
avoid  a  train  coming  along  the  main 
track  was  allowed  to  recover  for  inju- 
ries received  by  a  switch  engine  driving 
a  train  against  the  dead  car  and  injur- 
ing him.  Chicago  &  B.  I.  B.  Co.  v. 
Shannon  (1891)   43  111.  App.  540. 

Nor  is  a  car  inspector  who,  for  the 
purpose  of  discharging  his  duties  more 
efficiently,  went  upon  the  track  adjoin- 
ing that  on  which  the  car  was  standing, 
instead  of  standing  between  the  two 
tracks,  deemed  to  have  been  negligent, 
as  matter  of  law,  though  he  knew  that 
■an  engine  might  pass  upon  the  track 
on  which  he  stepped.  Taylor  v.  Louis- 
ville &  N.  B.  Co.  (1893)  93  Tenn.  305, 
■27  S;  W.  663  (stumbled  and  fell  as  he 
was  getting  out  of  the  way ) . 

Several  cases  embody  the  theory  that 
a  railroad  employee  who  walks  on  the 
track,  unnecessarily  and  not  in  the  line 
of  his  duty,  is  in  no  better  position 
than  a  stanger  who  did  the  same  thing 
would  be,  and  is  guilty  of  contributory 
negligence,  as  a  matter  of  law.  Mul- 
herrin  v.  Delaware,  L.  &  IF.  B.  Co. 
(1876)  81  Pa.  366;  Dyer  v.  Fitchburg 
B.  Go.  (1898)  170  Mass.  148,  48  N.  E. 
1087;  Kenna  v.  Central  P.  B.  Co. 
(1894)  101  Cal.  26,  35  Pac.  332;  Tum- 
■alty  v.  tfew  York,  N.  H.  &  E.  B.  Go. 
<1898)    170   Mass.   164,   49   N.   E.   85; 


Pennsylvania  Co.  v.  O'Shaughnessy 
(1889)  122  Ind.  588,  23  N.  E.  675  (em- 
ployee engaged  in  starting  loaded  cars 
from  a  turntable  and  accompanying 
them  to  a  point  where  they  could  be 
unloaded  into  barges,  unnecessarily 
walking  in  front  of  a  car  after  starting 
it,  instead  of  taking  a  safe  path  by  the 
side);  Cawley  v.  Winifrede  B.  Co. 
(1888)  31  W.  Va.  116,  5  S.  E.  318; 
Illinois  C.  B.  Co.  v.  Cwrran  (1901)  94 
111.  App.  182. 

On  the  other  hand  it  has  been  held 
that  a  switch  tender  who,  while  walk- 
ing upon  the  ends  of  the  ties  towards 
the  place  where  he  had  to  turn  a  switch, 
was  struck  by  an  engine  that  came  up 
behind  him  and  knocked  him  down 
while  it  was  negligently  run  at  unlaw- 
ful speed,  without  ringing  any  bell,  was 
not,  as  matter  of  law,  guilty  of  contrib- 
utory negligence.  Canada  Southern  B. 
Go.  V.  Jackson  (1890)  17  Can.  S.  C. 
316.  The  trial  judge  had  told  the  jury 
that  the  only  ground  on  which  a  charge 
of  contributory  negligence  could  be 
based  was  that  the  plaintiff  had  not 
looked  behind  him  when  starting  to 
walk  down  the  track.  On  this  point 
there  was  a  conflict  of  evidence,  making 
the  question  one  for  the  jury.  The  ma- 
jority of  the  supreme  court  seem  to 
have  assumed  that  a  switch  tender  may 
without  negligence,  walk  on  the  track 
in  going  to  the  place  where  his  duties 
are  to  be  performed.  Two  judges  dis- 
sented, holding  that  to  walk  on  the 
track  unnecessarily  is  just  as  culpable 
for  a  railway  servant  as  for  a  stranger. 

The  Illinois  court  of  appeals  also  has 
held  that  an  instruction  which  tells  the 
jury  that  if  there  were  several  ways 
over  which  the  plaintiff,  a  section  hand, 
could  have  traveled  in  safety,  and  he 
chose  to  travel  upon  the  track,  they 
should  find  the  defendant  not  guilty,  is 
erroneous.  The  question  as  to  whetlier 
the  plaintiff  was  guilty  of  negligence  in 
walking  upon  the  track  was  for  the 
jury.  Kingma  v.  Chicago  &  N.  W.  B. 
Co.   (1899)   85  111.  App.  138. 

In  one  case  the  court  refused  to  say 
that  negligence  was  predicable,  as  a 
matter  of  law,  where  a  yard  foreman 
who,  when  walking  between  two  tracks, 
stepped  on  to  one  of  them  in  order  to 
pass  a  switchstand  more  conveniently, 
and,  having  continued  to  walk  between 
the  rails  for  about  40  or  50  feet,  was 
struck  by  an  extra  train.  The  differen- 
tiating elements  relied  upon  were  that. 
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when  he  had  looked  round  a  few  min- 
utes before,  no  train  was  in  sight,  and 
that  in  the  ordinary  course  of  events 
no  train  was  due  for  some  hours. 
Hayes  v.  Northern  P.  R.  Go.  (1896)  20 
C.  C.  A.  52,  46  U.  S.  App.  41,  74  Fed. 
279. 

Where  a  section  hand  who  was  ob- 
liged to  pass  over  a  high  trestle  on  de- 
fendant's track  to  reach  his  work,  and 
knew  before  going  on  the  trestle  that 
a  hand  car  was  about  to  start  for  the 
place  of  work  when  he  left,  looked  back 
before  going  on  the  trestle,  but  could 
not  see  the  car,  which,  however,  over- 
took him,  and  knocked  him  off  the  tres- 
tle, the  question  of  his  contributory 
negligence  in  attempting  to  pass  over 
the  trestle  is  for  the  jury.  Central  R. 
Go.  V.  Lamb  (1899)  124  Ala.  172,  26 
So.  969. 

A  yard  master  who  in  attempting  to 
cross  a  track  in  front  of  a  rapidly  ap- 
proaching train  catches  his  foot  under 
wires  forming  part  of  an  interlocking 
signal  system  with  the  existence  of 
which  he  is  familiar,  and  falls  and  is 
injured,  when  there  is  no  necessity  for 
his  crossing  in  front  of  the  train,  is 
guilty  of  negligence.  Home  v.  Old 
Colony  R.  Go.  (1894)  161  Mass.  180, 
36  N.  E.  792. 

An  assistant  agent  at  a  flag  station 
who  attempts  to  cross  the  track  for  the 
purpose  of  flagging  the  train,  when 
the  engine  is  so  near  that  it  strikes  him 
before  he  gets  across,  is  guilty  of  such 
contributory  negligence  as  will  prevent 
a  recovery,  although  the  engineer  failed 
to  give  the  customary  signal  of  the  ap- 
proach of  the  train.  Helm  v.  Loids- 
ville  &  W.  R.  Co.  (1895)  17  Ky.  L.  Rep. 
1004,  33  S.  W.  396. 

One  whose  duty  is  to  take  the  num- 
ber of  each  car  coming  into  a  railroad 
station,  who  is  experienced  in  the  rail- 
road operations  in  the  yard  and  its 
dangers,  and  who  knows  that  a  shifting 
engine  is  plying  back  and  forth  at  its 
work,  is  chargeable  with  negligence  in 
going  upon  the  track  in  front  of  the 
engine  or  in  attempting  to  jump  upon 
the  tender.  Beuhring  v.  Chesapeake  & 
O.  R.  Go.  (1892)  37  W.  Va.  502,  16  S. 
E.  437. 

A  recovery  cannot  be  had  for  the 
death  of  a  railroad  employee  who  was 
injured  while  using  a  narrow  passage- 
way between  the  railroad  track  and  a 
platform,  not  designed  for  such  use,  in- 
stead of  a  safer  though  longer  way  pro- 
M.  &  S.  Vol.  III.— 216. 


vided,  unless  there  was  such  need  of 
haste  that  there  was  no  time  to  go  by 
the  longer  way,  or  the  passage  is  of 
such  a  shape  as  to  be  a  trap  for  those 
entering  it.  Oalvin  v.  Old  Colony  R. 
Go.  (1895)   162  Mass.  533,  39  N.  E.  186. 

One  employed  at  a  mine  to  assist  in 
pushing  and  putting  in  the  desired  po- 
sition cars  for  the  receipt  of  coal  can- 
not recover  for  injuries  from  his  foot 
being  caught  between  a  platform  and  a 
standard  on  the  side  of  a  car  in  front 
of  which  he  undertoolc  to  run  to  climb 
upon  the  platform  to  start  an  engine 
operating  the  apparatus  for  hoisting 
the  coal,  where  he  had  more  practical 
knowledge  of  the  situation  than  the 
foreman  who  ordered  him  to  "run  ahead 
and  start  the  engine,"  and  knew  the 
customary  method  of  reaching  the  en- 
gine was  to  pass  to  the  rear  of  the  mov- 
ing car,  or  get  upon  the  end  of  the 
moving  car  and  step  therefrom  to  the 
platform,  even  though  he  might  have 
believed  that  the  brakeman  on  the  car 
would  be  able  to  protect  him  against 
mishap, — especially  where  the  car  was 
30  feet  away  when  he  went  to  cross  in 
front  of  it,  and  the  foreman  and  brake- 
man  had  the  right  to  assume  that  he 
had  ample  time  to  effect  a  crossing, 
and  he  would  have  done  so  in  safety 
had  he  not  slipped  upon  a  projecting 
plank  in  the  act  of  springing  upon  the 
platform.  Kansas  &  T.  Goal  Co.  v.  Reid 
(1898)  29  C.  C.  A.  475,  57  U.  S.  App. 
464,    85    Fed.   914. 

Where  work  was  being  carried  on  at 
night  only  when  trains  were  not  run- 
ning in  a  tunnel,  and  an  employee  who, 
knowing  the  dangers  to  be  encountered 
when  trains  are  running,  and  that  they 
have  not  stopped  running  for  the  night, 
goes  into  the  tunnel  to  work  and  is 
struck  by  a  passing  train,  the  engineer 
of  which  did  not  and  could  not,  by  the 
exercise  of  reasonable  care,  see  him, — 
the  company  is  not  liable,  even  if  the 
bell  on  the  engine  was  not  rung,  where 
the  action  is  not  based  on  the  violation 
of  any  ordinance.  Loeffler  v.  Missowri 
P.  R.  Go.  (1888)  96  Mo.  267,  9  S.  W. 
580. 

The  mere  fact  that  it  was  the  duty  of 
the  hostler  in  charge  of  an  engine  to 
stop  it  and  wait  for  a  signal  before 
taking  it  on  to  a  turntable  will  not  pre- 
vent the  inference  of  negligence  as  to 
an  employee  who  goes  on  the  track  in 
front  of  it  when  it  is  near  the  turntable 
and  still  moving  with  substantially  un- 
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checked  speed.     Cowles  v.  Chicago,  R.  I.  contributory    negligence    in    attempting 

d  P.  R.  Co.    (1897)    102  Iowa,  507,  71  to  pass  an  engine  on  a  narrow  trestle, 

N.  W.  580.  where  it  was  going  so  slowly   that  he 

An  employee  engaged  in  turning  up  could    have    walked   back    ahead    of   it, 

a  ladle  used  for  carrying  molten  iron  or  by  going  back  a  short  distance  could 

upon  a  railroad  truck  is  guilty  of  con-  have   stepped  aside   on   a   cap   sill   and 

tributory   negligence  which   will   defeat  let  it  pass.     St.  Louis  &  8.  F.  R.  Co. 

his  recovery   for   injuries   sustained,   in  v.  Bloyd   (1895)   60  Ark.  637,  31  S.  W. 

placing   his   foot   upon   the   track   near  457  (employee  was  struck  by  the  engine 

the    wheels    of    such    truck,    when    he  steps   and   thrown   off   the   trestle), 

knows  that  at  any  moment  it  may  be  It  cannot  be  said,  as  a  matter  of  law, 

moved  by  an  engine   in  an  attempt  to  that    a    brakeman    who    was    running 

couple  to  other  trucks  upon  the  same  along   the    platform   made   by    the    top 

track,   where   there   is   a   safe  place   in  of    a    boxing    which    covered    the    rods 

which   he    can   stand   while   performing  operating    the    switches    was    negligent 

his   work.     Werh   v.   Illinois   Steel   Co.  in  stepping  on  the  edge  of  the  platform, 

(1895)    154  111.  427,  40  N.  E.  442,  af-  although  only  a  few  inches  intervened 

firming   (1894)   54  111.  App.  302   (with-  between    him     and    the     moving     cars, 

out  comment).  Sioeat  v.   Boston  &   A.   R.    Co.    (1892) 

A  fireman  who  goes  to  sleep  between  156  Mass.  284,  31  N.  E.  296. 

two    stalls    in   a   badly   lighted   round-  A    car    inspector    who    stepped    onto 

house,  and  is  injured  by  a  train  run-  a   pile   of   cinders   between   two   tracks 

ning    over    his     foot,    cannot    recover,  to   allow   an   engine   to   pass,    and   was 

Price    V.   Hammbal    &    St.    J.    R.    Go.  injured  by  the  cinders  giving  way  under 

(1883)  77  Mo.  508.  his  weight  and  thus  throwing  him  under 

An   employee,   fully   informed   of  the  the  wheels,  was  held  not  to  have  been 

danger,  who  places  himself  between  two  necessarily  negligent  in  taking  such  a 

tracks,  where  his  duty  did  not  call  him  position.     Beaver  v.  Atchison,  T.  &  8. 

and  where  a  train  moving  upon  either  F.  R.  Co.   ( 1896 )   56  Kan.  514,  43  Pac. 

or    both    tracks    might    injure    him,    is  113. 

chargeable  with  gross  negligence  which  The    question    of   contributory    negli- 

is    the    proximate    cause   of   his    injury  gence  of  a  workman  who   remained  in 

when    struck    by    a    train    which    ap-  an    excavation    between    two    street-car 

proached  while  he  was  looking  another  tracks   while   the   car   from   which   the 

way.    Ryall  y.  Central  P.  R.  Co.  (1888)  horses   had  been  detached  was   passing 

76  Cal.  474,  18  Pac.  430.  over  the  excavation  precluding  recovery 

The  mere  fact  that  a  trackman  knew  for    injuries    sustained    by    coming    in 

that    the    track    at    a    place    where    he  contact  with  the  car  as  he  jumped  back 

stepped  off  it  to  let  a  train  pass  was  to  avoid  one  of  the  horses  which  was 

defective   is   a  circumstance  tending  to  drawn  too  near  the  end  of  the  excava- 

show  that  he  was  negligent  in  standing  tion  and  slipped  in,  is  for  the  jury  upon 

close  to  the  rails,  but  it  does  not  estab-  evidence  that  there  was  ample  room  to 

lish  such  negligence,  as  matter  of  law,  draw  the  horses  around  and  avoid  the 

nor     preclude     recovery     for     injuries  excavation.     Burns   v.   Second   Ave.   R. 

caused  by  the  derailment  of  the  train.  Co.   (1897)   21  App.  Div.  521,  48  N.  Y. 

Sioadley  v.  MissowH  P.  R.  Co.    (1893)  Supp.  523. 

118  Mo.  268,  40  Am.  St.  Rep.  366,  24  A  workman  employed  on  a  temporary 

■S.  W.  140.  street-car  track  was  guilty  of  contribu- 

An  employee  engaged  in  cleaning  out  tory  negligence  in  stepping  between 
a  ditch  several  feet  from  the  railway  such  track  and  a,  girder  between  the 
track,  and  required  to  remove  stones  pillars  of  an  elevated  railroad  struc- 
lying  in  close  proximity  to  the  edge  of  ture,  precluding  recovery  for  his  death 
the  ditch,  is  negligent  if  he  goes  so  from  being  crushed  between  a  passing 
near  the  track  as  to  be  hit  by  a  passing  car  and  the  girder,  where  there  was 
train,  where  he  knows  the  rate  at  which  nothing  to  prevent  his  stepping  to  the 
the  trains  run,  and  is  not  required  by  other  side  of  the  track  upon  the  ap- 
his work  to  go  upon  the  track.  Ruther-  proach  of  the  car.  Sullivan  v.  Third 
ford  V.  Chicago,  M.  &  St.  P.  R.  Co.  Ave.  R.  Go.  (1897)  19  App.  Div.  195, 
(1894)    57  Minn.  237,  59  N.  W.  302.  45  N.  Y.  Supp.  1083. 

An  employee  of  a  railroad  company,  A  street-car  employee  who,   knowing 

engaged  in  unloading  cars,  is  guilty  of  that  the   track   is   so   close   to   a  wall 
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that  it  is  unsafe  for  a  man  to  stand 
next  the  wall  while  a  car  is  passing, 
allows  himself  to  be  caught  in  that 
position  by  a  car,  is  negligent.  Jen- 
nings V.  Tacoma  R.  &  Motor  Co.  (1893) 
7  Wash.  275,  34  Pac.  937. 

The  conductor  of  an  electric  car  is 
not  guilty  of  contributory  negligence  in 
standing  in  the  space  between  a  switch 
track  and  tlie  main  line  while  turning 
the  switch  point,  where  such  position 
is  the  usual  one,  and  not  in  itself  a 
place  of  peril,  although  he  might  with 
safety  have  stood  in  another  place  and 
turned  the  switch.  Gier  v.  Los  Angeles 
Consol.  Electric  R.  Go.  (1895)  108  Cal. 
129,  41  Pac.  22. 

A  shoveler  in  an  ash  pit,  who  volun- 
tarily puts  himself  in  position  to  be 
struck  by  an  engine  as  it  moves  from 
the  pit,  is  guilty  of  contributory  negli- 
gence. Dorgan  v.  Northern  P.  R.  Co. 
(1908)   50  Wash.  342,  97  Pac.  229. 

To  stand  on  a  track  after  a  train  has 
passed  and  the  air  is  full  of  smoke,  to 
look  for  an  approaching  train,  is  negli- 
gent. Cannon  v.  Neio  York,  N.  H.  <& 
H.  R.  Co.  (1907)  194  Mass.  177,  80  N. 
E.  450. 

An  employee  of  a  railroad  company, 
who  attempts  unnecessarily  to  cross 
over  a  track  in  front  of  an  approaching 
engine,  is  guilty  of  contributory  negli- 
gence. State  Trust  Co.  v.  Kansas  City, 
P.  &  G.  R.  Co.  (1901)  49  C.  C.  A.  598, 
111    Fed.    769. 

A  section  hand  who,  on  being  warned 
that  a  train  was  approaching,  ceased 
work,  and  without  looking,  stepped  be- 
tween the  tracks,  but  so  close  to  the 
other  track  as  to  be  struck  by  a  train 
on  that  track,  is  guilty  of  contributory 
negligence.  St.  Louis  &  S.  F.  R.  Co. 
V.  MoMinn  (1905)  72  Kan.  681,  84 
Pac.  134. 

An  employee  of  a  railroad  is  negli- 
gent in  walking  upon  a  track  without 
looking  to  see  whether  a  train  is  ap- 
proaching, where  he  could  have  walked 
as  well  beside  the  track.  Jean  v.  Bos- 
ton &  M.  R.  Co.  (1902)  181  Mass.  197, 
63  N.  E.  399. 

A  switchman  who  is  struck  by  a 
car  while  standing  in  a  yard  with  his 
back  in  the  direction  in  which  cars 
may  be  kicked  is  guilty  of  contributory 
negligence.  Dolphin  v.  New  York,  N. 
B  &  H.  R.  Co.  (1903)  182  Mass.  509, 
65  N.  E.  820. 

A  station  agent  is  not  excused  from 
using   due   care   in   walking   on   a  side 


track  at  a  station  at  a  time  when  a 
train  is,  to  his  knowledge,  approaching, 
merely  because  the  trains  ordinarily 
approach  the  station  on  the  main  track. 
Morehead  v.  Yazoo  &  M.  Valley  R.  Co. 
(1904)   84  Miss.  112,  36  So.  151. 

A  servant  engaged  in  sweeping  snow 
from  the  track,  who  knows  that  an 
engine  is  likely  to  back  out  of  the 
roundhouse,  is  negligent  in  permitting 
himself  to  be  struck  by  it,  when  it  is 
making  the  usual  noise  and  is  moving 
but  3  miles  an  hour.  Cahill  v.  Chicago 
d  A.  R.  Co.  (1907)  205  Mo.  393,  103 
S.  W.  532. 

A  servant  in  a  trench  under  a  street 
car  railroad  over  which  cars  are  pass- 
ing is  guilty  of  contributory  negli- 
gence in  failing,  upon  being  warned  of 
the  approach  of  a  car,  to  take  a  safe 
position,  which  is  readily  accessible  to 
him.  Riddle  v.  Forty-Second  Street,  M. 
&  St.  N.  Ave.  R.  Co.  (1903)  173  N.  Y. 
327,  66  N.  E.  22. 

A  track  walker  who  goes  upon  a 
bridge  af^bout  the  time  that  a  train  is 
due,  without  taking  precautions  to  see 
whether  a  train  is  coming  or  not,  is 
guilty  of  contributory  negligence.  Erie 
R.  Co.  V.  McCormick  (1902)  24  Ohio 
C.  .0.  86. 

An  engineer,  while  cleaning  his  engine 
on  a  siding,  is  guilty  of  contributory 
negligence  in  standing  so  near  to  the 
main  track  as  to  be  struck  by  a  train 
passing  thereon.  Raines  v.  Great 
Northern  R.  Co.  (1909)  53  Wash.  570, 
102  Pac.  431. 

A  servant  who  may  take  any  position 
he  desires  upon  a  12-foot  station  plat- 
form is  guilty  of  contributory  negli- 
gence in  standing  within  6^  inches  of 
the  edge  as  a  locomotive  enters  the 
station.  Norfolk  &  W.  R.  Co.  v.  Bawkes 
(1904)    102  Va.  452,  46  S.  E.  471. 

A  section  hand  who  started  to  cross 
a  bridge  190  feet  long  was  not  guilty 
of  negligence  where  the  hand  car  which 
injured  him  was  360  yards  away,  and 
had  not  started  as  he  went  onto  the 
bridge,  and  he  was  in  full  sight  of 
the  men  on  the  car  at  all  times.  Chi- 
cago, R.  I.  &  T.  R.  Co.  V.  Long  (1903) 
32  Tex.  Civ.  App.  40,  74  S.  W.  59,, 
writ  of  error  denied  in  (1903)  97  Tex. 
69,  75  S.  W.  483. 

A  car  cleaner  who  walks  on  a  track" 
with  his  back  in  the  direction  from' 
which  a  train,  to  his  knowledge,  is. 
about  due,  without  taking  any  notice 
as  to  whether  the  train  is  coming  or 
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(2)  Tailing  a  position  where  there  is  a  risk  of  being  struck  by 
heavy  objects  falling  from  moving  or  stationary  cars.* 


not,  is  guilty  of  negligence.  Paquette 
V.  Grand  Trunk  R.  Co.  (1911)  19  Ont. 
Week.  Rep.  305,  2  Ont.  Week.  N.  1133. 

A  servant  who  steps  onto  a  track, 
and,  without  looking,  turns  his  back 
toward  the  direction  from  which  he 
must  have  known  a  train  would  come, 
is  guilty  of  contributory  negligence. 
Republic  Iron  &  Steel  Co.  v.  Toiin 
(1908)   90  C.  C.  A.  262,  164  Fed.  38. 

A  switch-light  tender  who  was  killed 
while  riding  a  velocipede  at  a  point 
where  he  could  have  seen  a  train  for 
a,  distance  of  from  600  to  800  feet  was 
guilty  of  contributory  negligence. 
Vcmndry  v.  Chicago  &  N.  W.  R.  Go. 
(1906)    130  Wis.   233,   109  N.  W.  926. 

No  recovery  can  be  had  for  the  death 
of  a  flagman  who,  without'  looking, 
steps  upon  the  track,  and  is  struck 
by  an  approaching  train.  Zulke  v. 
ilichiqan  C.  R.  Co.  (1907)  147  Mich. 
192,  110  N.  W.  493,  11  Ann.  Cas.  50. 

A  flagman  who  crosses  a  track  with- 
out looking  or  listening  for  a  train 
which  he  had  previously  seen  approach- 
ing is  guilty  of  contributory  negligence. 
(YKeil  V.  Pitishurg,  G.  G.  &  St.  L.  R. 
Co.    (1904)    130  Fed.  204. 

A  servant  who  walks  upon  a  track 
without  looking  back  of  him,  when  he 
might  walk  on  either  side  thereof,  is 
guilty  of  contributory  negligence.  Cleve- 
land, G.  C.  &  St.  L.  R.  Co.  V.  Goddard 
(1904)  33  Ind.  App.  321,  71  N.  E. 
514. 

A  servant  walking  along  a  track  is 
bound  to  walk  at  such  a  distance  there- 
from as  to  avoid  being  struck  by  pass- 
ing trains.  Chisholm  v.  Manhattan  R. 
Co.  (1906)  116  App.  Div.  320,  101  N. 
Y.  Supp.   622. 

An  employee  on  an  elevated  railroad 
who,  by  the  exercise  of  ordinary  care, 
could  have  seen  an  approaching  train 
in  time  to  reach  a  place  of  safety,  and 
fails  to  do  so,  is  guilty  of  contributory 
negligence.  Keating  v.  Manhattan  R. 
Co.  (1905)  110  App.  Div.  108,  97  N. 
Y.  Supp.  137,  appeal  withdrawn  in  186 
N.  Y.  614,  79  N.  E.  1108. 

A  laborer  upon  a  railroad  who,  in 
crossing  the  track,  is  free  to  look  and 
listen  for  the  approach  of  a  train  or 
engine,  is  guilty  of  contributory  negli- 
gence in  not  doing  so.  Soccorso  v. 
Philadelphia  £  R.   R.    Co.    (1909)    166 


Fed.  378,  second  appeal  (1909)  170 
Fed.   722. 

See  also  §  1245,  note  1,  subd.  (a), 
§  1248,  notes  1-3,  ante;  subd.  (9)  of 
the  present  section;    and  §   1280,  post. 

2  It  has  been  held  that,  where  a  sec- 
tion hand,  who  was  standing  a  reason- 
able distance  from  the  track  while  a 
train  passed,  was  injured  by  being 
struck  by  a  piece  of  coal,  he  could  not 
be  said  to  have  been  guilty  of  contribu- 
tory negligence.  Gulf,  G.  &  S.  F.  R. 
Co.  V.  Wood  (1901)  —  Tex.  Civ.  App. 
— ,  63  S.  W.  164.  This  case  seems  to 
embody  a  more  reasonable  doctrine  than 
another  decision  to  the  eff'ect  that  a 
section  hand  who  voluntarily  stands  in 
a  ditch  at  the  side  of  the  track,  in 
close  proximity  to  a  train  passing  at 
the  rate  of  30  to  40  miles  an  hour,  is, 
as  matter  of  law,  guilty  of  negligence 
which  will  prevent  recovery  for  his 
death  from  being  struck  by  coal  falling 
from  the  engine,  where  he  could  with 
ordinary  care  have  reached  a  place  of 
safety.  Illinois  G.  R.  Go.  v.  Stassen 
(1893)  56  111.  App.  221.  Compare  the 
criticism  in  note  6  to  §  1248,  ante, 
on  the  similar  decision  in  Croll  v.  At- 
chison, T.  &  S.  F.  R.  Co.  (1896)  57  Kan. 
548,  46  Pac.  972. 

The  fact  that  a  section  foreman  stands 
about  4  feet  from  a  track  while  a  train 
is  passing,  and  watches  a  fireman  there- 
on as  he  prepares  to  throw  a  message 
to  him,  does  not  establish  his  contribu- 
tory negligence,  as  a  matter  of  law,  so 
as  to  prevent  his  recovering  for  an  in- 
jury caused  by  a  blow  by  a  lump  of 
coal  to  which  the  message  was  at- 
tached. Card  V.  Eddy  (1893)  —  Mo. 
— ,  24  S.  W.  746. 

A  railroad  employee  who,  instead  of 
approaching  a  car  from  either  end  or 
the  opposite  side,  where  he  could  have 
done  so  safely,  approached  from  the  side 
where  a  stone  was  suspended  by  a  chain 
the  unsafe  condition  of  which  he  under- 
stood, and  passed  under  it,  when  a  link 
in  the  chain  broke  and  the  stone  fell 
and  injured  him,  is  guilty  of  contribu- 
tory negligence.  Kinney  v.  Corbin 
(1890)   132  Pa.  341,  19  Atl.  141. 

A  section  hand,  upon  seeing  a  train 
approach,  must  take  proper  precaution 
against  flying  cinders,  and  cannot  re- 
cover for  injuries  caused  by  his  failure 
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(3)  Going  under  or  between  stationary  railway  cars  which  may  be 
set  in  motion  at  any  moment.^  Compare  cases  cited  in  §  1251,  notes 
2,  6,  §  1252,  note  2,  post. 


so  to  do,  although  the  foreman  may 
have  been  negligent  in  failing  to  warn 
him  sooner  of  tiie  approach  of  the  train. 
Houston  &  T.  G.  R.  Co.  v.  Pollock 
(1909)  —  Tex.  Civ.  App.  — ,  115  S. 
W.  843. 

A  section  hand  who,  on  the  approach 
of  a  train,  takes  a  position  18  feet 
from  the  track,  cannot  be  held  to  have 
been  negligent,  so  as  to  preclude  re- 
covery for  injuries  caused  by  being 
struck  by  slate  or  stone  thrown  out 
of  the  coal  by  the  fireman.  Swartz  v. 
Great  Northern  R.  Co.  (1904)  93  Minn. 
339,  101  N.  W.  504. 

3  A  car  cleaner  who  knows  that  the 
trainmen  are  in  the  habit  of  recklessly 
bumping  moving  ears  against  station- 
ary stock  cars  on  side  tracks  without 
any  warning  is  negligent  in  attempting 
to  cross  the  track  by  crawling  under 
those  cars.  Beal  v.  Atchison,  T.  &  8. 
F.  R.  Co.  (1900)  62  Kan.  250,  62  Pac. 
321. 

A  night  clerk  in  a  railroad  yard,  fa- 
miliar with  the  conditions  and  dangers, 
is  guilty  of  negligence  in  attempting 
to  cross  a  track  upon  which  a  train  was 
standing,  by  going  under  the  cars.  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Eggman  (1895) 
59  111.  App.  680. 

There  can  be  no  recovery  for  the 
death  of  an  employee  who  went  under 
an  engine  to  clean  out  the  ash  pan, 
with  knowledge  that  a  train  standing 
upon  another  track  would  soon  enter 
upon  his  track  for  the  purpose  of  re- 
moving therefrom  cars  standing  about 
120  feet  from  his  engine  on  an  up  grade, 
and  was  killed  by  the  cars  being  put 
in  motion  by  the  train  in  an  attempt 
to  couple  them,  and  running  down 
against  his  engine.  Seldom/ridge  r. 
Chesapeake  d  0.  R.  Co.  (1899)  46  W. 
Va.  569,  33  S.  E.  293. 

A  servant  who,  when  directed  to  re- 
move coal  which  had  fallen  on  the  track 
while  it  was  being  loaded  on  cars,  goes 
under  or  between  the  cars  when  he 
might  have  done  the  work  by  pulling 
down  the  coal  through  a  chute  under 
the  track,  is  negligent.  St.  Louis  Bolt 
&  Iron  Co.  V.  Bwrke  (1883)  12  111.  App. 
372. 

A  workman  who,  in  order  to  remove 


ore  from  a  car  track,  gets  under  a 
car  standing  upon  a  slight  incline,  where 
rakes  were  provided  and  he  had  been 
instructed  to  use  them  for  removing  the 
ore,  voluntarily  subjects  himself  to  an 
unnecessary  risk;  and  he  cannot  recover 
from  his  employer  for  injuries  received, 
where  a  loaded  car  in  charge  of  fellow 
workmen,  from  which  the  blocks  hold- 
ing it  had  in  some  unknown  way  been 
removed,  struck  the  car  he  was  under 
and  moved  it  upon  him.  Morgan  v. 
Hudson  River  Ore  &  Iron  Go.  (1892) 
133  N.  Y.  666,  31  N.  E.  234. 

A  servant,  familiar  with  the  prem- 
ises, who,  knowing  that  other  employees 
are  switching  cars,  and  that  there  is 
no  definite  or  certain  passageway  left 
open,  attempts  to  cross  between  cars 
only  20  inches  apart,  loaded  with  tools, 
and  out  of  sight  of  the  engineer,  is,  as 
a  matter  of  law,  guilty  of  contributory 
negligence  which  will  prevent  any  re- 
covery for  his  death  by  being  caught 
between  the  cars.  Lord  v.  Pueblo 
Smelting  &  Ref.  Go.  (1888)  12  Colo. 
390,  21  Pac.  148. 

Where  a  servant,  having  the  right 
to  cross  the  tracks  at  a  designated 
place  in  order  to  reach  a  closet  provided 
by  his  employer  for  its  servants,  goes 
between  the  cars  at  another  place  for 
his  own  convenience,  and  is  injured,  he 
is  guilty  of  contributory  negligence. 
Louisville  &  N.  R.  Go.  v.  Hocher  (1901) 
111  Ky.  707,  64  S.  W.  638,  65  S.  W. 
119. 

A  railroad  employee  going  in  between 
standing  cars  when  he  sees  an  engine 
and  train  stalled  at  an  upgrade,  only 
about  20  feet  from  the  cars,  is  guilty 
of  contributory  negligence  barring  a 
recovery  for  injuries  received  by  a  col- 
lision. The  fact  that  the  engineer  gave 
no  warning  by  bell  or  whistle  is  imma- 
terial, if  the  noise  of  the  engine's  ex- 
haust was  audible  a  long  way  off. 
Chesapeake  &  0.  R.  Co.  v.  Lee  (1888) 
84  Va.  642,  5  S.  E.  579. 

It  may  be  remarked  that  it  has  been 
laid  down,  as  regards  persons  not  in 
the  employ  of  railway  companies,  that 
the  risk  of  passing  between  cars  in  a 
train  which  is  likely  to  get  under  way 
at  any  moment  is  such  as  no  one  can 


344a                                        MASTER  AND  SERVANT.  [chap.  lii. 

(4)  Doing  work  on  railway  ears  at  an  improper  time  or  place. 

incur  without  being  held,  as  a  matter  contributory    negligence.     Louisville    & 

of  law,  guilty  of  negligence.    Lake  Shore  N.   B.   Co.  v.   Hooker    (1901)    111   Ky. 

<&  M.  S.  R.  Co.  V.  PincMn    (1887)    112  707,  64  S.  W.  638,  65  S.  W.  119. 

Ind.  592,  13  N.  E.  677.  It  cannot  be  said  to  be  negligence  as 

A  car  inspector  who,  on  a  snowy  a  matter  of  law  for  a  servant  to  pass 
and  freezing  morning,  knowing  that  between  standing  cars  which  had  been 
trains  are  made  up  at  the  place  where  separated  purposely  to  leave  a  passage- 
he  is  inspecting,  by  kicking  cars  against  way  between  them.  Hickey  v.  Solid 
others  which  are  standing,  voluntarily  Steel  Casting  Co.  (1905)  212  Pa.  255, 
goes  between  a  car  and  an  engine  only  61    Atl.    798. 

3   feet  apart,  while  the  train  Is  being  It    is    negligence    ordinarily    for    an 

made  up,  is  guilty  of  contributory  neg-  employee   to   attempt   to   pass   between 

ligence,  or  assumes  the  risk  of  the  cars  cars   to   which    an   engine    is    attached 

being  driven  against  the  engine  by  fail-  which  is  likely  to  start  at  any  moment, 

ure  of  the  brake  on  the  moving  cars  to  McKee    v.    Chicago,    B.    &    Q.    R.    Co. 

work   because   of   snow   and   ice.     Ha»-  (1902)   96  Mo.  App.  671,  70  S.  W.  922. 

rahan  v.  Brooklyn  Elev.  R.  Co.    (1897)  An  attempt  to  pass  between  cars  of 

17  App.  Div.  588,  45  N.  Y.  Supp.  474.  a   train  which   may   be   moved   at   any 

An   employee    is    not   guilty    of    con-  time  is  negligence,  where  the  employee 

tributory  negligence  in  undertaking  re-  could  in  safety  have  passed  around  the 

pairs  on  a  car,  with  cars  on  the  track  end  of  the  train  by  merely  walking  the 

on  each  side  of  it,  but  at  such  a  dis-  length  of  a  car.     Schwind  v.  Floriston 

tance   that   if   switching   were    done   in  Pulp  &  Paper  Co.    (1907)    5  Cal.  App. 

the  ordinary  manner  he  would  be  able  197,  89  Pac.  1066. 

to  get  out  of  the  way.     Texas  &  N.  0.  Where     a     servant     has     reasonable 

R.   Co.  V.   Wynne    (1893)    —  Tex.  Civ.  grounds  to  believe  that  a  car  in  which 

App.  — ,  22  S.  W.  1064   (switch  engine,  he  lived  would  not  be  disturbed  with- 

which  was  defective  and  unmanageable,  out   warning   to   him,    it   is   not   negli- 

struck    a    car    violently    and    forced    it  gence  for  him  to  crawl  under  the  car, 

against  the  car  under  which  the  plain-  to  avoid  the  necessity  of  going  a  dis- 

tiff  was  working).  tance   of   several   car  lengths.      Illinois 

An  employee  who,  in  crossing  defend-  C.    B.    Co.   v.    Paneliango    (1906)     129 

ant's  tracks,   climbs  between   two   cars  m.  App.  1,  affirmed  in  227  111.  170,  81 

instead     of     going     a     short     distance  N.  E.  53. 

around,   is  guilty  of  contributory  neg-  A  servant  is  negligent  in  attempting 

ligence.       Beck    v.     Southern     R.     Co.  to   pass   under   a   car   when   an   engine 

(1908)   149  N.  C.  168,  62  S.  E.  883.  with  steam  up  is  standing  10  feet  away. 

An    engineer    who    knows    that    cars  Edge    v.    Atla/ntic    Coast    Line    R.    Co. 

standing   on  a  siding  are  likely  to  be  (1910)    153  N.  C.  212,  69  S.  E.  74. 

moved  at   any  moment,   and  who  goes  An  employee  who  goes  under  a  car 

between  them  to  urinate,   is  guilty   of  for   shelter   against   a   storm   is  guilty 

contributory     negligence.       Dillon     v.  of    contributory    negligence    where    he 

Iowa  C.  R.  Co.    (1902)    118  Iowa,  645,  knows  that  the  car  is  likely  to  be  moved 

92  N.  W.  855.  at  any  time.     Carey  v.   Chicago,  R.  I. 

A  boy  seventeen  years  of  age  who  is  d  P.  R.  Co.    (1911)    84  Kan.  274,   114 

learning  the  duties  of  call  boy  is  guilty  Pac.  197. 

of  contributory   negligence   in   crossing  To  attempt  to  pass  through  standing 

a  train  of  cars  which  he  knows  is  likely  cars  likely  to  move  at  any  time  is  ordi- 

to  be  moved  at  any  time,  when  there  is  narily  negligence.     McKee   v.   Chicago, 

no  necessity  for  him  to  cross  them,  and  B.   &    Q.   B.    Co.    (1902)    96   Mo.   App. 

there  is  a  safe  way  around.     Byan  v.  671,  70  S.  W.  922. 

Northern  P.   R.   Co.    (1909)    53   Wash.  See  also   §   1245,   note   1,   subd.    (c), 

279,  101  Pac.  880.  ante. 

A  servant  who,   in   crossing  the   de-  4  A  conductor  who  undertakes  to  bleed 

fendant's    tracks    to    go    to    a    water-  the  air  reservoir  of  an  air  brake  on  a 

closet  provided  for  the  use  of  the  em-  train  which  is  stationary  on  a  bridge  so 

ployees,  went  between  cars   instead   of  narrow  that  the  sides  of  the  cars  are 

using  the  designated  walk,  is  guilty  of  only  2  feet  from  the  ends  of  the  ties  is 
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(5)  Taking  a  position  on  a  railway  car  which  is  dangerous  with 
relation  to  objects  above  the  track.*     Some  of  the  eases  under  this 

negligent,  and  cannot  recover  if  he  falls  Supp.  872 ;  Goff  v.  Norfolk  li  W.  R.  Co. 

off.      Norfolk    &    W.    R.    Co.    v.    Mann  (1888)    36  Fed.  299. 

(1901)    99  Va.  180,  37  S.  E.  849.  A   railroad   brakeman   familiar   with 

An  engineer  who  alights  on  a  trestle  a  bridge  so  low  at  Its  sides  that  it  is 

to  oil  his  engine  is  negligent.     Chicago,  dangerous  for  a  person  standing  or  sit- 

B.  &  Q.  R.  Co.  V.  Abend   (1880)    7  111.  ting  on  the  edge  of  a  car  as  it  passes 

App.  130.  under  the  bridge  is  guilty  of  negligence 

A   locomotive    fireman,    who    for    his  which    will    prevent    recovery    for    his 

own  convenience  attempts  to  discharge  death,  in  sitting  at  the  edge  of  the  car 

his  duties  of  clea,ning  the  engine  at  the  with  his  feet  hanging  over  the  side  for 

end  of  his  trip  without  waiting  for  it  to  his  own  comfort   and  convenience,   and 

be  inspected  and  repaired,  though  know-  „ot  in  the  discharge  of  any  duty,  while 

mg  that  he  will  have  plenty  of  time  to  his    proper    position    is    at    the    center 

\l^T^                       inspection,  can-  ^^^r  the  brakes.     Schlaff  v.  Louisville 

not  hold  the  company  responsible  for  ^  ^  ^^  r^   Co.    (1893)    100  Ala.   377,    14 

defect   on    account   of  which   he   is   in-  g^    jgg              ^          '                ^a.   ^n,    ±i 

jured,   which    would   undoubtedly   have  ^n    employer    is    not    liable    for    the 

^ZrlptZ     plm:.T::lTp"R  t^'}    of  V  employee    caused    by    his 

Co"(r9r0)   n9u"r658,4rKe^d.  set  S   T:\±J°t^t.^'\^  '7 

m   o         ni.    -D        oTc      ic      •        /ionn\  piace    in    a    tunnel    through    which    he 

21  Sup.  Ct.  Kep.  275,  affirming   (1899)  „._„  j_;„:„„  „  „  _    „t,-i     °-j-              ., 

^7  r    r    A    tifi    Q"5  TTofl    94d                    '  vias  driving  a  car,  while  riding  on  the 

tTV  ;,,           '+•          t'fif              -1  ^°P  °f  the   load,   instead  of  on  a   seat 

But  the  question  whether  a  ra.  way  provided  for  him  where  he  could  have 

employee   who   was    injured   by   falling  ^^^^^^    g^f^j         ^^^^^^    ^_    Qnderdonk 

from   a   high   trestle    in   attempting   to  n894)    54  m    App    254 

open  the  door  of  a  car  standing  thereon  ^he  above  decisions  presuppose  that 

which  door  was  defective   was  guilty  of  the  servant  understood  or  ought  to  have 

negligence  contributing  to  the  accident,  understood  the  conditions.     Acoording- 

V  ^n  7^i,  ?1°«^7^   RQ  Min^r^V'^TI  l?'w"    ^7'  ^^^'^  ^^'  attention  of  a  brakeraa^n 

v.  Oakes   (1897)    69  Minn.  67,  71  JN.  W.     .  „  . .    ,  n  j    x     ii       j  j 

Q-jc  had  not   been   called  to  the  danger   of 

A  fireman  who  attempts  to  clean  the  f/".^i"f,  °i"  \''''''  ^'^^^'  *'?^"  *^  '1^* 
number  of  the  engine,  which  is  below  ^rflttlo'.  t^''^  ^  '^u  T  /  "t 
the  headlight,  while  the  engineer  is  Jm-y  whether  he  was  guilty  of  contribu- 
engaged  in  switching  cars,  is  guilty  of  ^°''l  negligence  m  being  on  the  top  of 
contributory  negligence  precluding^e-  V'^^J  'f ^'"''r/*-  Ti^^  ""''".i,^ 
covery  for  injuries  which  would^  not  ^^'^^e,  as  he  had  just  been  on  the 
have  been  received  had  he  remained  top  of  some  of  the  cars  to  adjust  brakes, 
at  his  place  in  the  cab.  Erie  R.  Go.  v.  and  had  a  right  to  pass  over  the  car 
Kane  (1902)  55  C.  C.  A.  129,  118  m  question  in  going  to  the  cab  or  en- 
Fed    223  gine.    Southern  R.  Co. -v.  Duvall  (1899) 

8  There  can  be  no  recovery  for  inju-  21   Ky.   L.   Rep.   1153,   54   S.   W.   741; 

Ties  received  by  a  brakeman  who  was  (190°)    22  Ky.  L.  Rep.  56,  56  S.   W. 

unnecessarily  walking  on  the  top  of  a  988.      Former    opinion    in     (1899)     20 

car  when  he  was  struck  by  ,a  low  over-  K^  L.  Rep.  1915,  50  S.  W.  535,  was 

head  bridge.     Pi»^b^rgh  .&   C.  R    Go  ^'TheTa°ster  is  not  liable  for  Injuries 

V.   Sentmeyer    (1879)    92    Pa.   276,    37  ^^    ^   ^^^^^^   ^j^^   ^^^^    ^    dangerous 

Am.  Rep.  684.  mode  of  entrance  and  exit,  where  the 

Nor  for  injuries  received  by  a  brake-  master   had  provided   an  entirely   safe 

man    by   reason    of    the    fact    that    he  way.      Baler    v.    Jenkins    Rubber    Go. 

stood  upright,  with  his  face  towards  the  (1905)   72  N.  J.  L.  171,  61  Atl.  382. 

rear   of  the   tram,   on  a  car  which  to  A  railroad   employee   may  be   found 

his  knowledge  did  not  leave  room  for  free   from  negligence   in   remaining   in 

him  to  pass   a  trestle  safely  while   in  an  exposed  position  on  a  flat  car  when 

that  posture.    Rock  v.  Retsoff  Min.  Co.  he  might  have  secured  a  safe  position 

(1891)    40  N.  Y.  S.  R.  556,  15  N.  Y.  inside  a  house  built  thereon,  although, 
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head,  it  will  be  noticed,  are  decided  with  reference  to  the  consider- 
ation that  there  either  was  or  was  not  a  necessity  for  the  employee 
to  be  in  the  place  where  he  was  at  the  time  of  the  accident ;  and  others 
with  reference  to  the  consideration  that  he  did  or  did  not  understand 
the  danger  to  which  the  position  taken  exposed  him,  and  was,  there- 
fore, capable  or  not  capable  of  protecting  himself. 

(6)   Taking  a  position  on  a  railway  car  which  is  dangerous  with 
relation  to  objects  beside  the  track.^    See  also  §  1274,  'post.    It  will 


after  placing  himself  there,  the  super- 
intendent told  him  he  might  better  go 
inside,  where,  in  response  to  his  state- 
ment that  he  had  a  good  seat  and  was 
there  to  watch  the  tools,  the  superin- 
tendent said,  "All  right,  then;"  since 
it  may  be  found  that  he  was  tliere  in 
tlie  line  of  duty,  and  not  merely  for 
his  own  gratification.  Milbourne  v. 
Arnold  Electric  Power  Station  Go. 
(1905)  140  Mich.  316,  70  L.R.A.  600, 
103   N.   W.   821. 

6  Where  a  train  hand,  thinking  tliat 
something  had  gone  wrong  during  the 
nighttime,  put  his  head  outside  of  a  car 
window  and  was  struck  by  a  water  tank, 
his  action  cannot  be  barred  on  the 
theory  that  the  rule  applicable  to  pas- 
sengers— that  it  is  negligence,  as  a  mat- 
ter of  law,  to  allow  any  part  of  the 
body  to  protrude  beyond  the  side  of  a 
car — is  applicable  to  employees  also. 
WaUh  V.  Oregon  R.  &  Nav.  Co.  (1881) 
10  Or.  250. 

Nor  does  that  rule  apply  to  a  brake- 
man  on  a  freight  train,  who  is  fre- 
quently under  the  necessity  of  extend- 
ing his  person  beyond  the  surface  of 
moving  cars  in  order  to  give  and  re- 
ceive signals,  and  for  other  purposes, 
Kansas  City,  M.  &  B.  R.  Co.  v.  Burton 
(1892)    97  Ala.  240,  12  So.  88. 

On  the  other  hand  it  is  negligence  for 
a  brakeman  to  place  himself,  without 
necessity,  on  the  side  of  a  train  which 
is  about  to  pass  some  stationary  cars 
on  the  adjacent  rails,  or  other  objects 
dangerous  to  a  person  in  that  position. 
Callendar  v.  Carlton  Iron  Go.  (1893)  9 
Times  L.  R.  646  (action  against  another 
railway  company ) . 

An  employee  who  attempts  to  board  a 
moving  freight  car  by  a  side  ladder 
when  he  has  an  opportunity  to  board 
it  by  an  end  ladder,  while  it  is  standing, 
is  guilty  of  contributory  negligence  pre- 
venting a  recovery  for  injuries  caused 
by  his  body  coming  in  contact  with  a 


car  on  another  track.  McDugan  v. 
New  York  C.  <&  II.  It.  R.  Go.  (1894) 
10  Misc.  336,   31  N.  Y.   Supp.   135. 

A  car  cleaner  who,  without  any  call 
of  duty,  takes  his  stand  upon  the  oil 
box  over  the  wheel  of  a  freight  car 
while  it  is  being  run  along  a  siding, 
cannot  recover  for  injuries  caused  by 
his  striking  against  a  runing  board 
projecting  from  a  platform.  Marten- 
sen  V.  Chicago,  R.  I.  dc  P.  It.  Go.  ( 1883 ) 
60  Iowa,  705,  15  N.  W.  569. 

A  brakeman  who  descends  over  the 
side  of  a  car  for  the  purpose  of  eating 
his  lunch,  and  not  in  the  line  of  his 
duty,  is  deemed  to  be  negligent  where 
he  knows  that  there  is  a  dangerous 
obstruction  at  that  point,  but  not  oth- 
erwise. Wilson  V.  Louisville  &  N.  R. 
Go.  (1887)  85  Ala.  269,  4  So.  701  (ef- 
fect of  decision  so  stated  in  Kansas 
City,  M.  &  B.  R.  Go.  v.  Burton  [1892] 
97  Ala.  240,  12  So.  88). 

A  car  accountant  who  is  killed  while 
riding  at  the  bottom  of  the  ladder  on  the 
side  of  a  box  freight  car,  by  striking 
the  switch  stand,  when  his  duties  do  not 
require  him  to  so  ride,  is  guilty  of  such 
contributory  negligence  as  will  prevent 
a  recovery.  Haggeriy  v.  Chicago,  St. 
P.  &  K.  G.  R.  Co.  (1894)  90  Iowa, 
405,  57  N.  W.  896. 

An  employee  of  a  street  railway  com- 
pany who  is  killed  by  coming  in  con- 
tact with  a  post  close  to  the  track, 
while  standing  on  the  step  of  the  front 
platform  of  a  car  and  leaning  outward 
and  looking  backward  underneath  the 
car,  is  guilty  of  contributory  negligence, 
where  he  is  under  no  necessity  or  duty 
to  be  in  that  position.  Sundy  v.  Savan- 
nah Street  R.  Co.  (1895)  96  Ga.  819, 
23  S.  E.  841. 

No  action  can  be  maintained  for 
injuries  received  by  a  servant  who  was 
struck  by  a  skidway  29  inches  from 
the  side  of  the  car,  while  needlessly 
hanging   down  to   observe  whether   the 
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be  observed  that  the  same  remark  that  was  made  in  regard  to  the 
eases  cited  under  the  last  paragi'aph  is  also  applicable  to  the  cases 
cited  under  the  present  one. 


wheels  were  sliding  after  the  brakes 
had  been  set.  Walker  v.  Redington 
Lumber  Co.  (1893)  86  Me.  191,  29 
Atl.  979. 

A  locomotive  fireman  is  chargeable 
with  contributory  negligence,  precluding 
recovery  for  injuries  sustained  by  fall- 
ing from  the  engine  as  cars  attached  to 
it  came  in  contact  with  standing  cars, 
in  attempting  to  pass  from  the  steam 
chest  down  the  front  of  the  engine  to 
the  ground,  instead  of  passing  along  the 
running  footboard  to  the  cab,  as  he 
might  have  done  in  safety,  after  he 
knew  that  the  engine  had  started  to 
back  for  the  purpose  of  coupling  stand- 
ing cars.  Kelsey  v.  Chicago  &  N.  W.  R. 
Co.  (1898)  106  Iowa,  253,  76  N.  W. 
670. 

An  experienced  engineer  who,  while 
engaged  in  instructing  another  engi- 
neer as  to  all  the  physical  peculiarities 
on  the  road,  allows  himself  to  be  struck 
by  the  side  of  a  bridge  to  which  the 
engine  happens  to  have  been  brought 
nearer  than  usual  by  the  swaying  move- 
ment caused  by  the  passage  of  the  train 
round  a  curve  by  which  the  bridge  was 
approached,  cannot  recover.  Such  an 
accident  implies  that  he  failed  to  use 
the  care  which  it  was  his  duty  to  warn 
his  pupil  to  use  in  entering  the  bridge. 
Bellows  v.  Pennsylvania  &  N.  Y.  Canal 
&  R.  Co.  (1893)  157  Pa.  51,  27  Atl. 
685. 

No  action  can  be  maintained  where 
an  engineer,  knowing  that  the  side  of 
a  bridge  was  close  to  the  track,  put  his 
head  so  far  out  as  to  be  struck.  M'Ghie 
V.  Northwestern  R.  Co.  (1886)  24  Scot. 
L.  Rep.  370,  14  Sc.  Sess.  Cas.  4th 
Series,    499. 

An  employee  in  a  mine  who  gets  upon 
the  extreme  outer  edge  of  a  brake  beam 
in  front  of  an  engine  with  no  cars  at- 
tached, to  ride  through  a  narrow  and 
dark  tunnel  on  his  way  to  the  oflSce  for 
his  pay,  on  a  day  when  he  is  not  at 
work,  cannot  recover  for  an  injury  to 
his  knee  from  a  projecting  rock.  Rich- 
ardson V.  Carhon  Hill  Coal  Co.  (1893) 
6  Wash.  52,  20  L.R.A.  338,  32  Pac. 
1012. 

A  railway  company  is  not  liable  for 
the  death  of  an  engineer  caused  by  his 


coming  in  contact  with  a  danger  signal 
post  which  was  too  near  the  track, 
where  he  knew  of  its  proximity,  and 
unnecessarily  left  his  place  on  the  loco- 
motive and  exposed  himself  to  danger 
for  the  purpose  of  looking  at  a  hot 
journal  under  the  tender,  which  he 
could  have  sufficiently  seen  without 
leaving  his  place.  East  Tennessee,  V. 
d  a.  R.  Co.  V.  Head  (1893)  92  Ga.  723, 
18  S.  E.  976. 

A  trainman  who  goes  outside  the 
engine  cab,  and,  while  leaning  his  body 
out  for  the  purpose  of  looking  under 
the  engine,  was  struck  by  a  snowbank 
and  thrown  under  the  wheels,  cannot 
recover.  Brown  v.  Chicago.  R.  I.  & 
P.  R.  Co.  (1886)  69  Iowa,  161,  28  N.  W. 
487. 

A  brakeman  who  is  chargeable  with 
knowledge  that  all  the  wing  fences  at 
the  cattle  guards  along  the  line  are  too 
near  the  track  to  admit  of  a  person's 
swinging  out  with  safety  from  the  bot- 
tom of  a  passing  car  is  negligent  if 
he  puts  himself  in  that  position.  Mo- 
Kee  V.  Chicago,  R.  I.  &  P.  R.  Go.  (1891) 
83  Iowa,  616,  13  L.R.A.  817,  50  N.  W. 
209. 

A  brakeman  who,  in  attempting  to 
get  on  top  of  a  car,  is  caught  between 
the  car  and  a  stone  wall  2  feet  from  the 
track,  of  which  he  had  previously  been 
warned,  but  which  he  mistook  for  a 
snow  bank,  the  distance  between  the 
ladder  and  this  obstruction  being  from 
2  to  4  inches, — is  guilty  of  contribu- 
tory negligence.  Hitchcock  v.  Railway 
Transfer  Go.  (1900)  81  Minn.  352,  84 
N.  W.  42. 

A  switchman  engaged  in  switching 
cars,  familiar  with  the  surroundings, 
who  chooses  to  descend  from  a  moving 
ear  knowing  that  he  must  strike  a  post 
near  the  track  if  the  train  does  not  stop, 
and  knowing  the  engine  to  be  defective 
in  permitting  the  escape  of  clouds  of 
steam  which  he  must  see  in  giving  a  sig- 
nal to  the  engineer  to  stop,  cannot 
recover  for  injuries  caused  by  the  en- 
gineer's being  unable  to  see  the  signals 
because  of  the  steam,  and  failing  to 
stop  the  train.  Pennington  v.  Detroit, 
G.  B.  &  M.  R.  Co.  (1892)  90  Mich.  505, 
51  N.  W.  634. 
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(Y)   Taking  a  position  on  a  railway  car  or  engine,  which  is  danger- 
ous with  relation  to  the  movements  or  condition  of  such  engine  or 


A  conductor  of  a  street  car  was 
guilty  of  contributory  negligence  in  at- 
tempting to  mount  the  front  platform  of 
his  car  as  it  was  going  out  of  the  barn, 
within  such  a  short  distance  from  a 
post  at  the  side  of  the  track  that  he  was 
caught  between  it  and  the  body  of  the 
car,  where  he  was  familiar  with  the  sur- 
roundings, and  knew  that  he  was  likely 
to  be  squeezed  if  he  got  between  the  car 
and  the  post,  although  he  did  not  know 
iiow  close  it  was  to  the  track.  Reiser 
V.  New  York  £  H.  R.  Go.  (1897)  24 
App.  Div.  23,  48  N.  Y.   Supp.   868. 

Whether  an  employee,  injured  by 
striking  a  structure  whilee  on  the  side 
of  a,  car  in  the  discharge  of  his  duty, 
knew  of  the  danger  incident  to  the 
structure,  or,  if  he  did  know  of  it, 
whether,  under  the  circumstances,  he 
had  the  danger  in  mind,  and  ought  to 
have  avoided  it,  is  primarily  a  ques- 
tion for  the  jury  under  proper  instruc- 
tions. Keist  V.  Chicago  G.  W.  B.  Co. 
(1899)  110  Iowa,  32,  81  N.  W.  181. 

A  brakeman  engaged  in  moving  over 
a  running  freight  train  is  not  required 
to  make  a  nice  calculation  of  inches,  so 
that  the  protrusion  of  his  body  shall 
not  strike  a  cattle  shute  near  the  track 
to  which  his  attention  was  not  specif- 
ically called.  Wood  v.  Louisville  c£  N. 
R.   Co.    (1898)    88   Fed.  44. 

It  is  not  contributory  negligence  for 
a  street  car  conductor  to  attempt  to 
collect  fares  from  the  side  of  a  car 
rendered  dangerous  by  an  overhead 
wire  pole  being  placed  several  inches 
closer  to  the  track  than  the  other 
poles,  of  which  fact  he  was  ignorant, 
where  he  was  a  new  man,  without  in- 
structions as  to  which  side  he  should 
collect  fares  from,  and  could  not  by  rea- 
sonable diligence  have  protected  him- 
self from  the  danger.  Pikesville,  B. 
£  E.  O.  B.  Co.  V.  State  (1898)  88  Md. 
563,  42  Atl.  214. 

A  brakeman  is  not,  as  matter  of  law, 
guilty  of  contributory  negligence  in  at- 
tempting to  climb  the  side  ladder  of  a 
car  while  the  train  is  in  motion,  with- 
out looking  to  see  whether  he  is  in 
danger  from  a  pole  which  is  too  close 
to  the  track,  where  the  danger  is  not 
80  obvious  as  to  be  discoverable  by  ob- 
servation, and  he  has  no  actual  knowl- 
edge of  the  danger.     Whipple  v.  New 


York,  N.  E.  d  H.  B.  Co.  (1896)  19 
R.  I.  587,  61  Am.  St.  Rep.  796,  35  Atl. 
305. 

Whether  a  conductor  injured  by  being 
caught  between  a  telegraph  pole  near  a 
side  track  and  a  car  as  he  was  attempt- 
ing to  board  his  train  after  it  had 
started  was  negligent  in  not  looking  for 
obstacles  that  might  strike  him,  or  in 
not  boarding  the  train  before  giving  the 
signal  to  start, — is  a  question  for  the 
jury  upon  evidence  that  he  had  never 
before  been  on  the  side  track,  and  did 
not  know  of  the  location  of  the  pole,  and 
that  his  attention  had  been  directed  to 
seeing  that  none  of  his  passengers 
should  get  in  front  of  a  train  approach- 
ing on  the  main  track.  Crandall  v. 
New  York,  N.  H.  &  H.  R.  Co.  (1896) 
19  R.  I.  594,  35  Atl.  307. 

But  the  action  may  be  declared  not 
maintainable,  as  a  matter  of  law,  where 
there  cannot  be  any  reasonable  doubt 
that  the  servant  was  aware  of  the  loca- 
tion of  the  structure.  Blackstone  v. 
Central  R.  Co.  (1901)  112  Ga.  762, 
38  S.  E.  79,  and  cases  cited  above. 

A  conductor  who  leans  out  of  a  car 
instead  of  looking  out  of  the  rear  of 
the  car  to  see  the  result  of  the  car's 
running  through  a  flock  of  chickens  is 
guilty  of  contributory  negligence.  Kath 
V.  East  St.  Louis  £  Suburban  B.  Co. 
(1908)  232  111.  126,  15  L.R.A.(N.S.) 
1109,  83  N.  E.  533. 

A  switchman  who  takes  a  position 
on  the  side  step  of  an  engine,  and  is 
crushed  against  a  box  car  loader  placed 
on  a  flat  car  on  a  parallel  track,  is 
guilty  of  contributory  negligence  where 
the  danger  was  known  to  him,  and  the 
uniform  practice  was  to  stand  on  the 
front  or  rear  steps  of  the  engine  while 
it  was  in  that  locality.  Fitupatrick 
V.  Lake  Superior  Terminal  £  Transfer 
R.  Co.  (1910)  142  Wis.  65,  124  N.  W. 
1054. 

A  brakeman  who,  while  riding  on 
the  side  of  a  slowly  moving  car  of  un- 
usual width,  through  a  yard  generally 
crowded  with  piles  of  rattan,  without 
looking  forward  to  see  whether  there 
are  any  obstacles  on  the  track,  is  guilty 
of  contributory  negligence.  Flansberg 
V.  Eeywood  Bros  £  W.  Co.  (1906)  190 
Mass.  125,  76  N.  E.  599. 

A  conductor  on  a  street  car  is  negli- 
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scar."    For  cases  of  this  type  in  which  the  negligeuce  of  the  servant  was 
lield  to  be  for  the  jury,  see  more  especially  §§  1269,  1270,  1273,  post. 


gent  in  leaning  from  the  side  of  the 
car  in  the  proximity  of  a  pole  placed 
near  the  track  at  a  point  where  he  is 
required  to  leave  the  car  to  protect 
it  in  crossing  a  commercial  railway, 
where  the  location  of  the  pole  is  plain- 
ly visible.  Moore  v.  Chattanooga  Elec- 
tric B.  Co.  (1908)  119  Tenn.  710,  16 
I,.R.A.(N.S.)    978,   109  S.  W.  497. 

An  employee  in  a  quarry  who  un- 
necessarily got  onto  the  side  of  a  mov- 
ing car  just  before  it  reached  a  chute 
standing  close  to  the  track  is  guilty 
of  contributory  negligence.  Dominion 
Iron  &  Steel  Co.  v.  Day  (1904)  34 
Can.  S.  C.  387. 

1 A  brakeman  sitting  on  a  brake 
wheel  on  the  platform  of  a  car  upon 
a  switch,  who  is  injured  by  a  collision 
in  which  parties  inside  the  car  were 
unhurt,  is  not  entitled  to  recover. 
Martin  v.  Baltimore  &  0.  R.  Co. 
(1889)    41   Fed.   125. 

It  is  negligence  to  take  a  position 
on  the  front  platform  of  the  last  freight 
car  in  a  train.  Coyle  v.  Pittsburgh,  G. 
€.  &  St.  h.  R.  Co.  (1900)  155  Ind. 
429,  58  N.  E.  545  (complaint  showing 
such  a  position  held  demurrable  in  a 
case  where  the  servant  was  thrown  off 
hy  reason  of  a  defective  piece  of  track ) . 

An  employee  traveling  in  the  caboose 
of  a  freight  train  is  negligent  if  he  goes 
out  and  stands  on  the  platform  at  a 
station  while  switching  is  being  done. 
Posey  V.  Texas  &  P.  R.  Co.  (1900)  42 
C.  C.  A.  293,  102  Fed.  236. 

A  section  hand  is  not,  as  matter 
of  law,  guilty  of  contributory  negli- 
gence precluding  recovery  for  injuries 
from  being  thrown  from  the  platform 
of  a  caboose  of  a  work  train  by  the 
sudden  stopping  of  the  train,  in  re- 
maining upon  the  platform,  to  which 
he  had  just  stepped  from  a  flat  car 
after  hearing  the  direction  of  the  fore- 
man to  the  engineer  to  move  the  train 
a  car's  length,  where  the  train  moved 
slowly.  He  is  not  bound  to  take  pre- 
cautions in  view  of  such  an  unex- 
pected contingency.  Union  P.  R.  Co. 
v.  Doyle  (1897)  50  Neb.  555,  70  N. 
W.    43. 

A  city  employee  who  sits  on  the  edge 
of  a  gravel  car  used  by  the  city,  with 
his  feet  inside,  and  holding  on  with 
both  hands  while  the  car  is  in  motion, 


cannot  be  said  to  occupy  a  position 
so  manifestly  dangerous  that  he  can- 
not recover  if  thrown  off  by  a  sudden 
jerk.  Coughlan  v.  Cambridge  (1896) 
166  Mass.  268,  44  N.  E.  218. 

A  brakeman  directing  the  movements 
of  a  car  to  be  attached  to  a  train  is, 
as  matter  of  law,  not  guilty  of  con- 
tributory negligence  precluding  re- 
covery for  injuries  from  being  thrown 
from  the  car  by  the  negligence  of  the 
engineer,  in  standing  upon  the  top  of 
the  car,  rather  than  on  the  narrow 
platform  at  the  front  end  thereof, 
where  he  assumes  that  position  the 
better  to  observe  the  cars  and  the  sig- 
nals of  the  engineer  when  occasion  re- 
quires it.  Kansas  City,  Ft.  S.  &  M. 
R.  Co.  V.  Murray  (1895)  55  Kan.  336, 
40  Pac.  646. 

A  railroad  employee  engaged  in  shift- 
ing and  handling  cars  was  held  guilty 
of  such  contributory  negligence  as 
would  bar  a  recovery  for  injuries  sus- 
tained, where,  to  save  the  labor  of 
walking  a  few  feet,  he  attempted  to 
climb  upon  the  pilot  of  a  passing  en- 
gine from  which  he  fell  and  was  run 
over.  Young  v.  Boston  &  M.  R.  Co. 
(1898)  69  N.  H.  356,  41  Atl.  268. 
Special  elements  emphasized  were  that 
there  was  no  sudden  exigency,  nor 
any  opportunity  to  see  whether  the 
pilot  afforded  a  safe  footing;  and  that 
the  employee  made  no  attempt  to  dis- 
cover whether  there  was  anything 
which  he  might  grasp  in  case  of  a  mis- 
step. 

A  servant  who  rides  on  the  pilot  of 
an  engine  without  any  necessity  is  neg- 
ligent. Atchison,  T.  &  8.  F.  R.  Go.  v. 
Tindall  (1897)  57  Kan.  719,  48  Pac. 
12. 

The  fact  that  a  shopman  who  is 
carried  to  and  from  his  work  as  a  mat- 
ter of  accommodation  cannot  get  a  seat 
in  the  cars  will  not  justify  him  in  sit- 
ting on  the  pilot  of  the  engine;  and  if 
he  does  improperly  do  so,  it  is  his 
duty  to  leave  the  pilot  and  go  into  the 
cars  at  his  first  opportunity.  Downey 
V.  Chesapeake  &  0.  R.  Co.  (1886)  28 
W.  Va.  732. 

To  ride  on  a  pilot  is  deemed  to 
be  culpable,  irrespective  of  anything 
that  might  have  been  said  by  those  in 
charge   of  the   train  to   encourage   the 
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servant  to  do  so.  Baltimore  &  P.  JR. 
Go.  V.  Jones  (1877)  95  U.  S.  439,  24 
L.  ed.  506. 

For  a  brakeman  to  sit  on  the  cross- 
beam in  front  of  the  engine  with  his 
legs  hanging  over  in  front  of  the  pilot, 
while  the  train  is  running  between 
stations  on  the  main  line  and  it  is  in 
no  sense  necessary  for  him  to  be  there, 
is  negligence  which  will  prevent  a  re- 
covery for  injuries  sustained  as  the 
result  of  a  collision  with  the  rail  of 
a  bisecting  road.  Warden  v.  Louis- 
ville &  N.  R.  Go.  (1891)  94  Ala.  277, 
14  L.R.A.  552,  10  So.  276. 

A  similar  decision  has  been  rendered 
with  regard  to  an  employee  who  was 
being  transported  to  his  place  of  work. 
Kresanowski  v.  'Northern  P.  R.  Co. 
(1883)    5   McCrary,   528,   18   Fed.   229. 

In  an  action  against  the  owner  of 
a  wagon  with  which  an  engine  came 
into  collision  at  a  crossing,  it  has  been 
lield  that  the  fact  that  switchmen  upon 
switch  engines  ride  standing  upon  the 
platform  provided  for  them  has  no 
tendency  to  prove  that  a  switchman 
is  justified  in  sitting  on  the  beam  of 
the  pilot  with  his  legs  hanging  down. 
Glover  v.  Scotten  (1890)  82  Mich.  369, 
46  N.  W.  936. 

On  the  other  hand  it  has  been  held 
that  for  a  brakeman  to  stand  upon  the 
platform  in  front  of  the  boiler  head  of 
a  locomotive  which  is  pushing  a  box 
car  towards  others  to  which  it  is  to  be 
coupled  is  not  negligence,  as  matter  of 
law,  where  the  engine  used  was  an  ordi- 
nary freight  engine,  and  not  a  switch 
engine  with  the  usual  appurtenances  of 
footboards  and  hand  rails,  and  the  posi- 
tion thus  taken  corresponded  as  nearly 
as  the  structure  of  the  freight  engine 
would  permit  to  that  which  would  have 
been  the  proper  position  on  a  switch  en- 
gine for  an  employee  having  duties  to 
perform  which  required  him  to  be  on  the 
engine,  but  which  did  not  entitle  him 
to  be  in  the  cab.  Missouri  P.  B,  Go.  v. 
McGally  (1889)  41  Kan.  639,  21  Pac. 
574  (box  car  was  driven  so  violently 
against  the  other  cars  that  the  force  of 
the  impact  bent  the  pilot,  and  the  brake- 
man  was  crushed  between  the  box  car 
and  the  engine ) . 

A  yard  master  is  not  bound  to  aban- 
don a  dangerous  position,  like  the 
footboard  of  an  engine,  if  it  is  the  under- 
standing that,  while  engaged  in  super- 
vising the  switching  of  trains,  he  is 
to   use   the   footboard,   and   it    appears 


that  he  cannot  perform  his  duties  with 
efficiency  and  promptness,  if  he  occu- 
pies any  other  position.  Highland  Ave. 
&  Belt  R.  Co.  V.  Walters  (1890)  91  Ala. 
435,  8  So.  357. 

A  switchman,  who,  while  riding  on 
the  front  footboard  of  a  switching  en- 
gine en  route  to  his  work,  was  killed 
by  a  collision  with  loaded  cars  placed 
on  the  track  at  an  unusual  hour  and 
without  danger  signals,  by  another  com- 
pany which  interchanged  cars  at  that 
point,  is  not  chargeable,  in  an  action 
against  such  company,  with  contribu- 
tory negligence  because  he  did  not  ride 
on  the  rear  footboard.  Lockhart  v. 
Little  Rock  d  M.  R.  Co.  ( 1889 )  40  Fed. 
631. 

Nor  can  negligence  be  predicated 
from  the  fact  that  a  brakeman  injured 
by  a  derailment  was  riding  on  the  rear, 
instead  of  the  front,  footboard  of  a 
switch  engine.  There  is  no  more  reason, 
to  anticipate  danger  on  one  footboard 
than  on  the  other.  James  v.  Northern 
P.  R.  Go.  (1891)  46  Minn.  168,  48  N. 
W.  783. 

It  is  negligence  for  a  brakeman  to. 
ride  on  the  brake  beam  of  an  engine, 
instead  of  in  the  cab,  at  a  place  where 
he  cannot  alight  except  on  an  open  tres- 
tle. Benage  v.  Lake  Shore  &  M.  8.  R. 
Go.  (1894)  102  Mich.  72,  60  N.  W.  280, 
62  N.  W.  1029. 

A  brakeman  who,  in  uncoupling  ai 
combination  car  with  a  railing,  got 
upon  a  fiat  car  next  to  it,  instead  of 
remaining  within  the  railing,  and  was 
jerked  off  and  run  over,  is  not  entitled 
to  recover.  Chicago  &  A.  B.  Co.  v.  Rush 
(1877)  84  111.  570. 

A  brakeman  is  guilty  of  contributory 
negligence  in  standing  with  one  foot  on 
the  bumper  of  each  car,  with  his  lan- 
tern in  his  left  hand,  and  leaning  for- 
ward and  reaching  with  his  right  hand 
to  withdraw  a  coupling  pin  which  with- 
out his  knowledge  had  been  withdrawn, 
by  a  fellow  brakeman,  precluding  re- 
covery for  injuries  resulting  from  the 
separation  of  the  cars.  Young  v.  West 
Virginia  G.  &  P.  R.  Co.  (1896)  42  W. 
Va.  112,  24  S.  E.  615. 

A  switchman  who  was  injured  by  be- 
ing caught  between  a  flat  car  and  engine 
while  standing  on  the  footboard  of  the- 
engine  on  the  inside  of  a  curve  in  the 
track  as  he  was  assisting  in  making  a 
coupling  was  not  guilty  of  contributory 
negligence,  as  matter  of  law,  because  he- 
remained  on  the  footboard,   instead   of 
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going  ahead  and  setting  the  pin  and 
then  stepping  outside  of  the  track  be- 
fore the  engine  and  the  car  came  to- 
gether. Bennett  v.  Northern  P.  B.  Go. 
(1892)   3  N.  D.  91,  54  N.  W.  314. 

A  brakeman  who  uncouples  the  caboose 
from  a  moving  freight  train  while  there 
is  no  one  on  the  caboose  to  control  its 
movements  is  guilty  of  such  contribu- 
tory negligence  as  will  prevent  a  recov- 
ery for  his  death  from  being  run  over 
by  the  caboose,  after  being  thrown  from 
the  train  by  a  sudden  jerk,  where  he 
remained  on  his  knees  in  a  dangerous 
position  at  the  rear  end  of  the  train 
after  uncoupling  the  caboose.  Louisville 
d  N.  R.  Co.  V.  Fox  (1897)  20  Ky.  L. 
Rep.  81,  42  S.  W.  922. 

Negligence  is  an  inference,  in  point 
of  law,  where  an  engineer,  for  the  pur- 
pose of  making  some  necessary  repairs, 
went  out  on  the  running  board  of  an 
engine  which  was  apt  to  rock  a  great 
deal.  Southern  P.  Co.  v.  Johnson 
(1894)  12  C.  C.  A.  479,  29  U.  S.  App. 
201,  64  Fed.  951. 

A  railroad  company  is  not  liahle  for 
an  injury  to  an  employee,  where  he  vol- 
untarily leaves  the  coach  in  which  he  is 
riding  as  a  passenger,  and  takes  a  more 
dangerous  place  upon  the  engine  to  sub- 
serve his  own  purposes,  with  a  view  of 
gaining  information  to  secure  his  pro- 
motion. Texas  cC-  P.  R.  Go.  v.  Boyd 
(1894)  6  Tex.  Civ.  App.  205,  24  S.  W. 
1086. 

Whether  the  conductor  of  a  "lunging" 
electric  car,  who  was  injured  by  the 
sudden  starting  of  the  car,  was  negli- 
gent in  leaning  backward  over  the  dash- 
board with  both  hands  upraised,  at- 
tempting to  keep  the  trolley  on  the  wire, 
ia  a  question  for  the  jury.  Murdoch 
V.  Oalcland  8.  L.  d  H.  Electric  R.  Co. 
(1900)    128  Cal.  22,  60  Pac.  469. 

A  charge  that  if  an  employee,  know- 
ing that  there  was  a  safer  way  to  ride 
on  an  engine,  placed  himself,  without 
necessity,  in  a  more  dangerous  position, 
and  thereby  contributed  to  the  injury, 
he  was  not  entitled  to  recover,  is  prop- 
er Powers  V.  Boston  &  M.  R.  Go. 
(1900)   175  Mass.  466,  56  N.  E.  710. 

A  brakeman  who  unnecessarily  rides 
on  the  pilot  of  an  engine  is  guilty  of 
contributory  negligence.  Bunker  v.  Vn- 
ion  P.  R.  Co.  (1911)  —  Utah,  — ,  114 
Pac.  764. 

It  is  negligence  per  se  to  ride  unnec- 
essarily on  the  pilot  of  an  engine.  Wil- 
liams V.  Monongahela  Connecting  R.  Co. 


(1909)  223  Pa.  482,  72  Atl.  811,  16 
Ann.  Cas.  271. 

It  is  not  negligence,  as  a  matter  of 
law,  for  an  employee  to  ride  on  the 
pilot  of  an  engine,  where  it  always  ran 
backwards,  and  it  was  customary  for 
employees  so  to  ride,  and  the  pilot  was 
fitted  purposely  for  employees  to  ride 
there,  and  there  was  no  other  train  on 
the  track.  Goosby  v.  Crossett  Lumber 
Go.  (1909)  91  Ark.  86,  120  S.  W.  399. 
To  the  same  general  effect,  El  Dorado 
d  B.  R.  Go.  v.  Whatley  (1908)  88  Ark. 
20,  129  Am.  St.  Rep.  93,  114  S.  W.  234. 

It  is  not  negligence  per  se  for  a  brake- 
man  to  sit  on  an  upright  brake,  and 
the  fact  that  the  brake  was  of  a  new 
style  which  was  intended  to  fall  down 
when  not  being  used  is  immaterial 
where  the  brakeman  was  ignorant  of 
this  fact,  and  the  brake  failed  to  fall 
down,  so  having  the  appearance  of  an 
ordinary  brake.  Southern  R.  Go.  v. 
Isom    (1908)    92  Miss.   82,  45   So.   424. 

It  is  negligent  for  a  switchman  to 
sit  upon  the  rear  footboard  of  an  en- 
gine with  his  feet  upon  the  ground 
between  the  rails,  where  the  engine  was 
in  the  yard,  and  likely  to  be  run  into 
by  cars  being  moved  in  the  yard. 
Adams  v.  Southern  R.  Go.  (1910)'  160 
Ala.  449,  51   So.  987. 

It  is  negligence  for  a  switchman  to 
stand  with  one  foot  on  the  brake  beam 
and  with  one  hand  grasping  the  hand 
hold  on  the  end  of  a  car,  where  steps 
have  been  provided  for  his  use  on  the 
side  of  the  car.  Montgomery  v.  Chi- 
cago G.  W.  R.  Go.  (1904)  109  Mo.  App. 
88,  83  S.  W.  66 ;  Ft.  Worth  &  D.  C.  R. 
Co.  V.  Anderson  (1909)  —  Tex.  Civ. 
App.  — ,  118  S.  W.  1113. 

An  employee  who  rides  on  the  front 
car  loaded  with  stone,  of  a  construction 
train  being  run  backwards,  instead  of 
in  the  caboose,  Is  guilty  of  negligence. 
Choctaw,  0.  dc  G.  R.  Go.  v.  StalUngs 
(1902)   70  Ark.  603,  70  S.  W.  303. 

An  employee  who  takes  a  position  on 
the  pilot  of  an  engine  instead  of  in  a 
safe  place  on  its  train  which  had  been 
provided  is  negligent.  Burns  v.  Chroniti- 
ter  Lumber  Co.  (1905)  —  Tex.  Civ. 
App.  — ,   87   S.  W.   163. 

An  employee  on  a  logging  train  mov- 
ing backwards,  who  rode  on  the  front 
log  car,  instead  of  on  a  flat  car  provid- 
ed for  the  men,  is  negligent.  To^oer 
Lumber  Go.  v.  Brandvold  (1905)  73  C. 
C.  A.  153,  141  Fed.  919. 

A  servant  who  sits  on  the  front  end 
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(8)  Taking  a  position  on  a  railway  car  which  is  dangerous  with 
relation  to  the  nature  of  the  load  upon  it.* 

(9)  Taking  a  position  on  a  railway  car  which  is  dangerous  by  rea- 
son of  some  specific  defect  therein.^ 


of  a  flat  car  farthest  from  the  engine 
which  was  pushing  it  is  guilty  of  neg- 
ligence. Haynes  v.  Ft.  Dodge  d  0.  li. 
Co.   (1902)   118  Iowa,  393,  92  N.  W.  57. 

To  take  a  position  on  the  front  end 
of  the  foremost  car  of  a  train,  with  one 
foot  on  the  bumper  and  the  other  on 
the  cable  which  drew  the  train  up  a 
steep  incline,  is  negligence,  especially 
where  there  was  room  in  the  car.  Union 
Coal  &  CoJce  Co.  v.  Sundlerg  (1906) 
36  Colo.  8,  85  Pac.  319. 

It  is  negligence  to  walk  unnecessarily 
on  the  edge  of  the  roof  of  a  car  instead 
of  on  the  running  board.  Benson  v. 
Neio  York,  N.  H.  d  H.  R.  Co.  (1904) 
26  R.  I.  405,  59  Atl.  79. 

A  switchman,  while  riding  on  the 
front  of  a  switch  engine,  cannot  be 
charged  with  contributory  negligence 
merely  because  he  supports  part  of  his 
weight  on  the  drawbar,  instead  of  rest- 
ing wholly  on  the  footboard.  Dunphy 
V.  St.  Joseph  Stock  Yards  Co.  (1906) 
118  Mo.  App.  506,  95  S.  W.  301. 

8  No  action  can  be  maintained  by  a 
brakeman  who,  when  getting  off  a  car 
on  which  there  was  a  tank  of  oil  known 
by  him  not  to  have  been  secured  against 
sliding,  places  his  hand  on  a  timber 
near  the  end  of  the  tank,  and  has  it 
crushed  when  the  tank  is  thrown  against 
the  timber  by  the  shock  resulting  from 
the  collision  of  the  car  with  another. 
Larkin  v.  New  York,  C.  d  H.  R.  R.  Co. 
(1896)    166  Mass.   110,   44  N.   E.   122. 

A  railroad  brakeman  is  guilty  of  neg- 
ligence which  will  prevent  his  recovery 
for  injuries  sustained  by  his  foot  being 
caught  against  the  end  of  an  open  car 
by  the  sliding  of  iron  rails  therein,  in 
putting  his  foot  inside  the  car  in  front 
of  the  rails,  when  he  knows  the  car  is 
about  to  be  struck  by  the  train  for  the 
purpose  of  moving  it,  and  sees  that  the 
train  is  moving  fast  enough  to  strike 
hard,  where  there  is  a  platform  outside 
the  car  upon  which  he  can  stand.  Rich- 
mond d  D.  R.  Co.  V.  De  Butts  (1894) 
90  Va.  405,  18  S.  E.  837. 

A  brakeman  who  unnecessarily  at- 
tempts to  climb  upon  or  pass  over  a 
lumber  car  in  a  train,  which  is  a  dan- 
gerous  car  to  pass  over,  is  guilty  of 


such  negligence  as  will  prevent  a,  re- 
covery for  his  death  caused  by  the 
breaking  of  improvised  steps  leading  to 
the  top  of  such  car.  Harris  v.  Chesa- 
peake d  0.  R.  Co.  (1895)  —  Va.  — , 
23  S.  E.  219. 

A  railroad  employee  who  is  sent  from 
the  engine  to  the  tender  on  a.  dark  night 
to  fill  the  tender  with  coal,  without  any 
other  light  than  a  torch,  is  negligent  in 
attempting  to  get  back  to  the  engine 
after  his  torch  goes  out,  by  walking  on 
a  tank  which  he  knows  to  be  a  very 
dangerous  one,  when  a  safer  way  is,  to 
his  knowledge,  available  to  him.  Chi- 
cago, R.  I.  d  P.  R.  Co.  V.  Cowles  (1898) 
54  Neb.  269,  74  N.  W.  579. 

Whether  a  brakeman  was  guilty  of 
contributory  negligence  in  riding  on  a 
flat  car  between  two  tiers  of  logs,  to 
the  place  where  he  was  to  make  a  coup- 
ling, whereby  he  was  injured  by  being 
crushed  between  the  logs  on  the  cars 
leaving  the  track,  is  a  question  for  tlie 
jury  on  conflicting  evidence  as  to  tlie 
prudence  of  such  course.  Balhoff  v. 
Michigan  C.  R.  Co.  (1895)  100  Midi. 
606,  65  N.  W.  592. 

It  is  not  negligence  for  a  brakeman 
required  to  ride  on  a  car  to  take  a 
position  on  an  extension  of  a  car  loaded 
with  logs,  where  that  was  the  only 
place  he  could  ride.  Ragley  Lumier  Co. 
V.  Paris  (1907)  46  Tex.  Civ.  App.  539, 
103  S.  W.  424. 

A  brakeman  who  knows  that  boxes 
on  a  flat  car  are  likely  to  strike  a  post 
at  the  side  of  the  track  is  guilty  of 
negligence  in  remaining  in  such  a  posi- 
tion on  the  car  that  the  boxes,  on 
striking  the  posts,  will  be  shoved  against 
him.  Lyon  v.  Coleman  (1908)  123 
App.  Div.  703,  108  N.  Y.  Supp.  378. 

9  A  head  brakeman  a  part  of  whose 
duty  consisted  in  filling  the  water  tank 
of  the  locomotive  through  the  manhole, 
and  who  had  filled  it  several  times  dur- 
ing the  trip,  cannot  recover  for  per- 
sonal injuries  received  by  stepping  on 
the  manhole  cover,  which,  being  out  of 
repair,  slipped  and  injured  him,  if  he 
knew  that  the  cover  was  defective.  Mc- 
Quigan  v.  Delaware,  L.  d  W.  R.  Go. 
(1890)   122  N.  Y.  618,  26  N.  E.  13. 
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(10)  Dangerous  positions  taken  by  employees  engaged  in  coupling 
or  uncoupling  cars.  Abstracted  from  the  element  introduced  by  the 
fact  that  both  the  cars  to  be  connected  were  in  motion,  the  question 
■whether  the  servant's  position  imported  negligence  may  be  considered 
■with  reference  to  dangers  arising  from  the  movements  of  other  cars,*** 
or  from  location  of  the  track/^  or  from  the  construction  of  the  coup- 
ling apparatus,^*  or  as  to  the  manner  in  ■which  the  cars  were  loaded/* 
or  from  the  attitude  which  he  assumes.^*    In  all  these  predicaments^ 


10  A  railroad  employee  who  entered  a 
gap  between  two  attached  cars  and  a 
single  car  to  make  a  coupling,  where  he 
could  not  see  the  conductor's  signals 
nor  the  movement  of  the  engine  and 
cars  approaching  him,  and  remained  up- 
on the  track  while  five  uncontrolled  cars 
traveled  down  a  grade  for  50  feet  before 
striking  the  two  attached  cars,  and  the 
wliole  7  traveled  between  10  and  50  feet 
before  reaching  him,  gathering  momen- 
tum as  they  went  down  grade,  is  guilty 
of  contributory  negligence.  McDonald 
V.  Alabama  Midland  B.  Co.  (1899)  123 
Ala.  227,  26  So.  165. 

An  employee  who  goes  between  cars 
to  couple  them  when  he  knows  that 
engines  are  backing  cars  on  the  track 
is  negligent.  Southern  R.  Co.  v.  Sim- 
mons (1906)   105  Va.  651,  55  S.  E.  459. 

11  An  employee  is  guilty  of  negligence 
in  standing  to  couple  cars  on  the  inside 
of  a  sharp  curve,  so  that  he  is  crushed 
by  the  contact  of  the  cars,  in  conse- 
quence of  the  slipping  and  passing  of 
the  drawbars,  when  the  cars  are  suffi- 
ciently separated  on  the  outside  of  the 
curve,  so  that  he  would  not  have  been 
injured  if  he  had  stood  on  that  side. 
Tuttle  V.  Detroit,  O.  H.  &  M.  R.  Co. 
(1887)  122  U.  S.  189,  30  L.  ed.  1114, 
7  Sup.  Ct.  Rep.  1166;  Texas  8.  V.  & 
N.  W.  R.  Co.  V.  Guy  (1893)  —  Tex. 
Civ.  App.  — ,  23  S.  W.  633. 

12  A  servant  who,  in  coupling  or  un- 
coupling cars  with  deadwoods,  unneces- 
sarily goes  inside  those  deadwoods,  is 
negligent  as  a  matter  of  law.  Osborne 
V.  Knox  &  L.  R.  Co.  (1877)  68  Me.  49, 
28  Am.  Rep.  16. 

18  A  brakeman  who,  in  broad  day- 
light, has  to  couple  cars  loaded  with 
lumber  which  projects  over  their  ends 
on  one  side  of  the  track,  is  chargeable 
with  a  knowledge  of  the  risk  he  has  to 
run,  and  is  not  in  the  exercise  of  due 
care  if  he  attempts  to  make  the  coup- 
ling on  that  side  of  the  track  on  which 


the  lumber  projects,  and  without  stoop- 
ing. Lothrop  V.  FitcKburg  R.  Co. 
(1890)    150  Mass.  423,  23  N.  E.  227. 

It  is  negligence  to  attempt  to  make 
a  dangerous  kind  of  coupling  after 
learning  that  the  cars  are  loaded  in  a 
dangerous  manner.  Houston  dc  T.  C. 
R.  Co.  V.  Kelley  (1896)  13  Tex.  Civ. 
App.  3,  34  S.  W.  809,  rehearing  denied 
in  (1896)  13  Tex.  Civ.  App.  25,  46  S. 
W.   863. 

No  action  can  be  maintained  wliere  a 
brakeman,  with  knowledge  of  the  dan- 
ger created  by  a  projecting  load,  and 
without  being  ordered  to  do  so  by  the 
conductor,  went  between  the  two  cars 
to  make  a  coupling,  and,  being  com- 
pelled to  stoop  in  order  to  avoid  the 
lumber,  fell  and  was  killed.  Brice  v. 
Louisville  &  N.  R.  Co.  (1888)  10  Ky. 
L.  Rep.  526,  9  S.  W.  288. 

14  Negligence  is  a  necessary  infer- 
ence, where  a  brakeman  stood  with  liis 
left  arm  against  a  stationary  car  wait- 
ing for  a  moving  car  to  come,  and  while 
feeling  for  a  coupling  pin  has  his  arm 
caught  between  the  deadwoods.  Mueller 
V.  LaJce  Shore  d  M.  S.  R.  Co.  (1895) 
105  Mich.  487,  63  N.  "W.  416. 

A  skilful  workman  who,  on  making 
a  coupling  with  the  link  and  pin  appli- 
ance, permitted  his  hand  to  remain  on 
the  drawhead  until  the  car,  which  was 
being  moved  slowly  and  evenly,  came  in 
contact  with  the  other  car  and  crushed 
his  hand,  is  guilty  of  contributory  neg- 
ligence. Denver  &  R.  G.  R.  Co.  v.  Arrighi 
(1904)    63  C.  C.  A.  649,  129  Fed.  347. 

A  brakeman  who  consciously  keeps 
his  hand  on  the  knuckle  of  a  coupling 
knowing  that  the  engine  is  backing  in 
the  direction  of  the  car,  and  he  is  in- 
jured in  consequence,  is  guilty  of  con- 
tributory negligence  notwithstanding 
the  failure  of  the  engineer  to  stop  the 
engine  upon  his  signal.  St  Louis  it  8. 
F.  R.  Co.  V.  Fancher  (1911)  1  Ala.  App. 
295,  55  So.  458. 
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as  is  shown  by  the  cases  cited,  the  servant  is  bound  at  his  peril  to 
select  a  position  which  will  protect  him  from  unnecessary  risks,  in 
so  far  as  they  are  known  or  ought  to  be  known  to  him.  Nor  is  he 
free  from  negligence  where  he  goes  on  the  track  in  front  of  a  station- 
ary car,  when  he  sees  that  the  engineer  is  not  responding  to  his  sig- 
nals to  slow  up  the  cars  which  are  being  backed.^° 

As  regards  the  proper  inference  to  be  drawn  where  the  essence 
of  the  defendant's  plea  is  that  the  servant  attempted  to  couple  cars 
in  motion,  the  doctrine  which  is  sustained  both  by  reason  and  by  the 
weight  of  authority  is  that  the  question  of  his  contributory  negligence 
is  for  the  jury  to  determine  with  reference  to  all  the  circumstances 
in  evidence,  and  that  a  court  is  not  justified  in  declaring,  as  a  matter 
of  law,  that  the  action  is  not  maintainable,  unless  something  more 
is  shown  than  that  the  cars  were  in  motion.^*    Eecovery  is  allowed 


iSNorfolJc  &  W.  B.  Co.  v.  Cottrell 
(]887)  83  Va.  512,  3  S.  E.  123;  this 
case  was  followed  by  Kennedy  v.  Lake 
Superior  Terminal  &  Transfer  Co. 
(1894)  87  Wis.  28,  57  N.  W.  976,  where 
it  was  held  that  negligence  was  infer- 
able where  a  brakeman  tried  to  couple 
cars  running  from  3  to  5  miles  an  hour, 
though  he  saw  that  the  engineer  had  not 
responded  to  his  signal  to  slacken  the 
speed.  On  the  second  appeal  (1896)  93 
Wis.  32,  66  N.  W.  1137,  the  evidence 
must  have  been  presented  under  a  some- 
what different  aspect,  as  the  effect  of 
the  judgment  was  that  the  injured  serv- 
ant— a  fireman  of  a  switching  crew — 
was  not  negligent,  as  matter  of  law, 
where,  on  a  dark,  wet  winter's  morning, 
in  accordance  with  his  duty,  no  one  be- 
ing present  to  couple  the  cars,  he  stepped 
between  moving  cars  and  a  standing 
one,  when  they  were  2  or  3  feet  apart, 
to  couple  them,  and  was  injured  by 
falling  over  piles  of  ashes  4  to  8  inches 
high  and  covered  with  snow.  The  main 
stress  was  laid  on  the  fact  that  his 
failing  to  observe  those  piles  was  not 
culpable. 

16  That  stepping  between  cars  in  mo- 
tion to  uncouple  them  is  not  negligence, 
as  a  matter  of  law,  was  declared  in 
Eastman  v.  Lalce  Shore  &  M.  S.  R.  Co. 
(1894)  101  Mich.  597,  60  N.  W.  309; 
Ashman  v.  Flint  &  P.  M.  R.  Co.  (1892) 
90  Mich.  567,  51  N.  W.  645;  Gardner 
V.  Michigan  C.  R.  Co.  (1886)  58  Mich. 
592,  26  N.  W.  301 ;  Rell  v.  East  Tennes- 
see, V.  d  G.  R.  Co.  (1891)  87  Ga.  631, 
13  S.  E.  566;  Masner  v.  Atchison,  T.  & 


8.  F.  R.  Co.  (1910)  101  C.  C.  A.  244, 
177  Fed.  618;  Texas  d  N.  0.  R.  Co.  v. 
Conu-ay  (1907)  44  Tex.  Civ.  App.  08, 
98  S.  W.  1070;  Pecard  v.  Menominee 
River  Sugar  Co.  (1908)  153  Mich.  84, 
116  N.  W.  532;  Kansas  City,  M.  &  B. 
R.  Co.  V.  Flippo  (1903)  138  Ala.  487, 
35  So.  457;  Brannock  v.  St.  Louis  d 
S.  F.  R.  Co.  (1910)  147  Mo.  App.  301, 
126  S.  W.  552;  Missouri  d  N.  A.  R.  Co. 
V.  Clayton  (1911)  97  Ark.  347,  133  S. 
W.  1124;  Buggins  v.  Southern  R.  Co. 
(1906)  148  Ala.  153,  41  So.  85G;  Korab 
V.  Chicago,  R.  I.  d  P.  R.  Co.  (1910) 
149  Iowa,  711,  —  L.R.A.(N.S.)  — ,  128 
N.  W.  529;  Norfolk  d  W.  R.  Co.  v. 
Hazelrigg  (1911)  107  C.  C.  A.  66,  184 
Fed.  828;  Chicago,  R.  I.  d  P.  R.  Co.  v. 
Brown  (1911)  107  C.  C.  A.  300,  185 
Fed.  80;  Kansas  City  Southern  R.  Co.  v. 
Henrie  (1908)  87  Ark.  443,  112  S.  W. 
967. 

A  brakeman  is  not,  as  matter  of  law, 
guilty  of  contributory  negligence  in  go- 
ing in  front  of  a  moving  car  on  a  dark 
night  to  change  the  coupling  link,  pre- 
paratory to  making  a  coupling,  where 
this  was  a  part  of  his  duty  and  the 
proper  way  to  perform  it.  Knapp  v. 
Chicago  d  W.  M.  R.  Co.  (1897)  114 
Mich.  199,  72  N.  W.  200. 

In  one  case  it  has  been  ruled  that  a 
complaint  showing  that  the  cars  which 
the  plaintiff  was  trying  to  couple  when 
he  was  injured  were  in  motion,  does 
not  compel  the  legal  conclusion  that  he 
was  negligent.  Cleveland,  C.  C.  d  St. 
L.  R.  Co.  V.  Baker  (1899)  33  C.  C.  A. 
468,   63  U.   S.   App.   553,   91   Fed.  224. 
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Where  a  brakeman,  while  endeavor- 
ing to  uncouple  moving  cars,  caught  his 
foot  betwen  a  rail  and  a  crossing  plank 
and  was  run  overj  a  demurrer  to  the 
evidence  should  not  be  sustained,  if,  ac- 
cording to  the  testimony,  there  is  no 
unvarying  practice  to  indicate  the  pro- 
priety or  impropriety  of  what  he  was 
doing.  St.  Louis  &  8.  F.  R.  Co.  v.  Keller 
(1900)  10  Kan.  App.  480,  62  Pac.  905. 
Compare  Spa-ulding  v.  Chicago,  St.  P. 
d  K.  C.  R.  Go.  (1896)  98  Iowa,  205,  67 
N.  W.  227,  where  a  verdict  for  the  plain- 
tiff was  upheld  for  the  reason  that  the 
evidence  was  conflicting  as  to  whether 
the  act  was  negligent  or  not. 

A  court  ought  not  to  infer  negligence 
in  undertaking  to  couple  cars  in  mo- 
tion, where  there  is  no  evidence  going  to 
show  that  the  speed  was  so  great  as  to 
have  deterred  an  ordinarily  courageous 
brakeman  from  making  the  coupling. 
Ohio  &  M.  R.  Co.  V.  Wangelin  (1892) 
43  111.  App.  324. 

It  is  error  to  hold,  as  a  matter  of 
law,  that  a  brakeman  who,  in  the  course 
of  his  employment,  goes  between  cars 
moving  at  the  rate  of  4  or  5  miles  an 
hour,  is  guilty  of  negligence.  O'Neill  v. 
Chicago,  R.  I.  &  P.  R.  Go  (1901)  62 
Neb.  358,  60  L.R.A.  443,  86  N.  W.  1098. 

A  brakeman  is  not,  as  matter  of  law, 
guilty  of  negligence  in  stepping  from 
a  platform  2  feet  from  the  railroad 
track  and  walking  between  the  rails 
in  front  of  a  slowly  moving  car  which 
he  is  about  to  couple  to  another.  Bird 
V.  Long  Island  R.  Co.  (1896)  11  App. 
Div.  134,  42  N.  Y.  Supp.  888. 

A  railroad  brakeman  is  not,  as  mat- 
ter of  law,  guilty  of  negligence  in  going 
on  the  track  in  front  of  cars  moving 
about  3  miles  an  hour  for  the  purpose 
of  putting  a  link  in  the  drawhead  of  a 
car.  Carriers.  Union  P.  R.  Go.  (1897) 
58  Kan.  816,  Appx.  50  Pac.  873  (for 
the  result  of  the  second  appeal  in  this 
case,   see  note   20,  infra) . 

A  special  finding  that  plaintiff  was 
killed  while  uncoupling  cars  which  were 
going  at  the  rate  of  4  miles  per  hour, 
he  all  the  time  knowing  that  the  train 
was  soon  to  stop,  when  he  could  have 
performed  the  task  safely,  which,  how- 
ever, was  not  unusually  hazardous,  as 
performed,  is  not  inconsistent  with  a 
general  verdict  for  plaintiff.  Hammer 
V.  Chicago,  R.  I.  <&  P.  R.  Co.  (1883)  61 
Iowa,  56,  15  N.  W.  597. 

A  special  finding  to  the  effect  that  a 
brakeman,  while  walking  in  front  of  a 
M.  &  S.  Vol.  III.— 217. 


slowly  backing  train,  discovered  that 
the  car  to  which  it  was  to  be  coupled 
was  moving  towards  him;  that,  upon 
ascertaining  this  fact,  he  did  not  step 
out  at  once  from  between  the  rails,  but 
remained  in  front  of  the  train  until  it 
was  on  the  point  of  meeting  the  car; 
and  that,  upon  his  then  attempting  to 
get  out  of  the  wav,  he  stepped  into  a 
ditch,  and,  stumbling,  threw  his  hand 
on  the  drawbar,  where  it  was  crushed 
by  the  other  car, — does  not  necessarily 
show  that  he  was  negligent,  where  there 
is  nothing  to  show  the  rates  at  which 
the  train  and  the  car  were  moving,  and, 
so  far  as  appears,  he  did  not  know  of 
the  additional  danger  created  by  the 
ditch.  Baird  v.  Chicago,  R.  I.  &  P.  R. 
Co.  (1883)  61  Iowa,  359,  13  N.  W.  731, 
16  N.  W.  207,  First  Appeal  (1880)  55 
Iowa,  121,  7  N.  W.  460. 

Whether  or  not  a  switchman  is  guilty 
of  negligence  in  attempting  to  uncouple 
cars  moving  at  the  rate  of  2  or  3  miles 
an  hour,  in  violation  of  a  formal  rule 
of  the  company,  which,  however,  has 
been  in  effect  abrogated  by  habitual  vio- 
lation with  the  company's  acquiescence, 
is  a  question  for  the  jury.  Wright  v. 
Southern  P.  Co.  (1896)  14  Utah,  383, 
46   Pac.   374. 

In  Lake  Erie  d  W.  R.  Go.  v.   Craig 

(1896)  ]9  C.  C.  A.  631,  37  U.  S.  App. 
654,  73  Fed.  642,  it  was  held  that  one 
who  goes  between  cars  running  about  5 
miles  an  hour  to  uncouple  them  on  a 
dark  night  when  the  ground  is  frozen, 
v/ith  snow  upon  it,  at  a  point  where  the 
tracks  interlace  and  the  ties  project 
above  the  ground,  which  is  usually 
moist  and  likely  to  be  slippery, — es- 
pecially when  he  has  just  given  his 
signal  to  the  engineer  for  a  hard  kick 
of  the  cars, — is  not,  as  matter  of  law, 
free  from  negligence ;  and  that  the  ques- 
tion whether  he  was  entitled  to  recover 
should  have  been  submitted  to  the  jury. 

Where  a  company  has  a  rule  permit- 
ting employees  to  go  in  between  cars 
when  they  are  moving  at  a  safe  rate  of 
speed,  which  is  shown  not  to  have  been 
exceeded  at  the  time  of  the  accident, 
a  brakeman  injured  by  stepping  into  a 
ditch  cannot  be  held  negligent,  as  mat- 
ter of  law,  because  he  walked  between 
the  cars,  if  it  appears  that  he  had  no 
knowledge  of  the  ditch.  Bollenieck  v. 
Missouri  P.  R.  Co.  (1897)  141  Mo.  97, 
38    S.    W.    723,    affirmed    in    Banc    in 

(1897)  HI  Mo.  113,  41  S.  W.  887.  The 
cars  in  this  case  were  moving  at  a  rate 
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even  in  those  cases  in  which  the  servant  finds  considerable  difficulty 
in  extracting  a  coupling  pin  and  is  thus  subjected  to  danger,  for  an 
unusually  long  time,   and  under  unusually  hazardous  conditions. 

The  doctrine  thus  applied  appears  to  be  the  only  fair  one,  in  view 
of  the  fact  that  this  method  of  coupling  cars,  if  not  adopted  from 
absolute  necessity,^*  is  at  all  events  naturally  suggested  and  induced 
by  the  conditions  under  which  such  work  is  done.  It  is,  of  course, 
qualified  to  the  servant's  disadvantage,  where  the  inference  is  un- 
avoidable, that  the  speed  at  which  the  cars  were  moving  was  so  great 
that  no  prudent  man  would  have  attempted  to  couple  or  uncouple 
them ;  ^'  or  where  the  testimony  introduces  some  other  special  element 

of  3  or  4  miles  an  hour,  which,  accord-  19  Recovery      was      denied      on     this 

ing  to  the  testimony  of  experienced  rail-  ground  in  Marsh  v.  South  Carolina  K. 

road  men,  was   a  reasonably  safe  rate  Co.   (1876)   56  Ga.  274;  Kroy  v.  Chica- 

of  speed.  go,  R.  I.  d  P.  B.  Co.   (1871)   32  Iowa, 

See  note  to  Tfew  York,  C.  c6  St.  L.  R.  357    (brakeman  attempted  to  pull  out 

Co.  V.  Ham,lm,  10  L.R.A.  (N.S.)   881.  a   coupling  pin  while   standing   on   the 

17  As,  where  a  switchman  went  be-  deadwood  of  a  car  on  a  train  moving 
tween  cars  to  uncouple  them  while  in  about  14  miles  an  hour ) . 

slow   motion,   and   used   a  stone   as   he  A  switchman  is,  as  a  matter  of  law, 

walked  along  to  loosen  the  pin.     Curtis  guilty   of   contributory   negligence   pre- 

V.  Chicago  d  N.  W.  R.  Co.    (1897)    95  eluding    recovery    for    injuries    to    his 

Wis.  460,  70  N.  W.  665.  hand    from   being   caught    between    the 

Or  where  a  switchman  attempted  to  deadwoods   of  two   cars,   in  attempting 

make    the    coupling    as    directed,    but,  to    make    the    coupling    with    a     short 

owing  to  the  fact  that  he  could  not  pull  stick  without  observing  the  speed  of  the 

out    the    car    pin,    or    for    some    other  moving   car,    which    he    had    reason    to 

cause,  did  not  succeed,  and  followed  the  believe    had    been    kicked    on    to    the 

cars  as  they  moved  on,  trying  to  remove  switch,    and    that    its    speed    therefore 

the  pin,  until  his  foot  caught  and  he  could  not  be  regulated,  where  he  knew 

was    run    over.     Illinois    C.    R.    Co.    v.  that   it  was   particularly  dangerous  to 

Cozhy    (1898)    174   111.    109,   50   N.   E.  make  a  coupling  in  that  manner,   and 

1011,  affirming  (1896)  69  111.  App.  256.  there   was   no   emergency   to   render   it 

Or    where    a    switchman    wall'Ced    be-  necessary.     Southern  R.   Co.   v.  Arnold 

tween    slowly    moving    cars    while    at-  (1897)    114  Ala.  183,  21  So.  954. 

tempting  to  withdraw  a  coupling  pin,  A  brakeman  who  remains  between  the 

and  caught  his  foot  in  a  defective  frog  deadwoods  after  uncoupling  some  empty 

of  a  switch.     International  &  G.  N.  R.  cars  from  the  end  of  a  train  which  was 

Co.  V.  Turner  (1897)  —  Tex.  Civ.  App.  moving   down   a  grade  in  front   of   an 

— ,  43  S.  W.  560.  engine  is  negligent,  as  he  ought  to  com- 

Or  where  a  switchman  walked  along  prebend  that  the  loaded  cars  remain- 
ahead  of  a  slowly  moving  car  to  adjust  ing  with  the  engine  would  descend  the 
the  coupling  pin,  for  the  purpose  of  grade  more  rapidly  than  the  one  de- 
making  a  coupling  with  a  standing  car.  tached  by  him.  Alabama  G.  8.  R.  Co. 
Rifley  v.  Minneapolis  &  St.  L.  R.  Co.  v.  Richie  (1896)  111  Ala.  297,  20  So.  49. 
(1898)  72  Minn.  469,  75  N.  W.  704  A  brakeman  in  charge  of  the  mov- 
( slipped  on  ridge  of  ice).  ments  of  his  train,  who,  without  signal- 

18  In  one  case  it  was  said  that  the  ing  to  slow  up  after  onee  attempting  to 
act  of  coupling  cars  while  in  motion  is  uncouple  cars  while  moving  at  about 
not  negligence,  as  it  can  scarcely  be  five  miles  an  hour,  makes  the  second  at- 
done  otherwise.  Plamk  v.  "New  York  tempt  and  is  killed,  is  guilty  of  negli- 
C.  &  H.  R.  R.  Co.  (1875)  60  N.  Y.  gence  which  will  prevent  recovery  for 
607.  See,  however,  §  1273,  note  2,  his  death,  even  if  the  railroad  company 
post.  vvas  negligent  in   leaving  a  guard  rait 
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which  points  to  the  same  conclusion ;  ^^  or  where  the  servant  failed 
to  use  an  apparatus  provided  by  the  company  for  the  special  purpose 
.  of  enabling  him  to  couple  or  uncouple  moving  cars  vrithout  going 
betvyeen  them.*^ 

Whether  an  employee  vrho,  while  endeavoring  to  adjust  the  link 
of  a  moving  car,  runs  backwards  in  front  of  it,  should  ever  be  allowed 


unblocked.  Towner  v.  Missouri  P.  B. 
Co.    (1893)    52  Mo.  App.  648. 

zo  An  employee  who  knew  of  the  loca- 
tion and  condition  of  an  unsafe  cattle 
guard  was,  as  a  matter  of  law,  guilty 
of  contributory  negligence  where,  while 
attempting  to  pull  a  coupling  pin,  he 
walked  between  two  moving  cars,  and 
fell  into  the  cattle  guard  and  was  run 
over.  Ford  v.  Chicago,  B.  I.  &  P.  R.  Go. 
(1898)  106  Iowa,  85,  75  N.  W.  650,  re- 
versing on  rehearing  (1897)  71  N.  W. 
332,  first  appeal  (1894)  91  Iowa,  179, 
24  L.R  A.  657,  59  N.  W.  5. 

A  switchman  is,  as  a  matter  of  law, 
guilty  of  contributory  negligence  pre- 
cluding recovery  for  injuries  resulting 
from  one  of  his  feet  being  caught  be- 
tween the  rails  at  a  switch  and  his  be- 
ing run  over  by  the  cars,  where,  with 
knowledge  that  the  cars  were  approach- 
ing the  switch  and  that  there  was  no  one 
present  to  signal  the  engineer  to  stop  in 
case  of  danger  to  him,  he  continued  to 
walk  between  two  cars  while  attempting 
to  draw  the  coupling  pin,  which  resisted 
his  efforts.  (Speed  of  train  not  a 
factor  here.)  Crawford  v.  Houston  d 
T.  C.  B.  Co.  ( 1895 )  89  Tex.  89,  33  S.  W. 
534. 

A  brakeman  who  attempts  to  change 
the  link  on  an  engine  while  it  is  in  mo- 
tion on  a  side  track  known  to  him  to 
be  unballasted  is  negligent.  Pennsyl- 
vania Co.  V.  Bankey   (1879)   93  111.  580. 

A  brakeman  who,  knowing  that  a 
switch  or  storage  track  is  not  ballasted, 
and  having  full  control  of  the  move- 
ments of  an  engine,  instead  of  stopping 
it  or  having  it  moved  so  slowly  that  no 
accident  could  befall  him,  jumps  from 
the  brake  beam  at  the  rear  of  the  tender 
while  the  engine  is  backing,  to  make  a 
coupling,  and  attempts  to  remove  the 
link  from  the  drawhead  while  walking 
slowly  backward,  and  is  injured  by  hav- 
ing his  foot  caught  between  the  ties, — 
is  guilty  of  contributory  negligence. 
Finnell  v.  Delaware,  L.  &  W.  R.  Co. 
(1892)   129  N.  Y.  669,  29  N.  E.  825. 


A  brakeman  who,  while  engaged  in 
coupling  freight  cars,  goes  on  a  track 
covered  with  snow,  a  few  leet  in  front 
of  an  approaching  train,  for  the  purpose 
of  inserting  a  link  in  the  drawhead  of 
the  nearest  moving  car  wnen  it  should 
reach  him,  is  negligent.  Carrier  v. 
Union  P.  R.  Co.  (1900)  61  Kan.  447, 
59  Pac.  1075  (for  the  ruling  on  the 
first  appeal,  see  note  16,  supra). 

See,  however.  Lake  Erie  &  W.  R.  Co. 
V.  Craig  (1896)  19  C.  C.  A.  631,  37  U. 
S.  App.  654,  73  Fed.  642,  note  16, 
swpra. 

A  brakeman's  negligence  in  attempt- 
ing to  uncouple  cars  while  in  motion, 
knowing  the  absence  of  a  hand-hold  on 
the  car,  prevents  his  recovery  from  the 
company  for  an  injury  caused  by  a  de- 
fective roadbed  and  the  lack  of  such 
hand-hold.  Ohio  &  M.  R.  Co.  v.  Bass 
(1890)   36  111.  App.  126. 

A  brakeman  who,  while  attempting 
to  couple  cars  while  in  motion,  stood  in 
such  a  position  as  to  be  crushed  be- 
tween the  drawheads,  is  negligent. 
Caldwell  v.  Missouri  P.  R.  Co.  (1904) 
181  Mo.  455,  80  S.  W.  897. 

21  Where  a  brakeman,  finding  that 
the  lever  provided  for  extracting  a  pin 
from  the  drawhead  without  going  be- 
tween the  cars  was  defective,  stepped 
between  the  cars  while  they  were  in 
motion,  instead  of  using  the  lever  on 
tne  opposite  side,  he  is  guilty  of  neg- 
ligence which  will  prevent  his  recover- 
ing for  injuries  caused  by  his  stumbling 
while  walking  between  the  cars.  Mor- 
ris V.  Duluth,  S.  8.  &  A.  R.  Go.  (1901) 
47  C.  C.  A.  661,  108  Fed.  747 ;  Wight  v. 
Michigan  C.  R.  Co.  (1910)  161  Mich. 
216,  126  N.  W.  414;  VrUon  P.  R.  Go.  v. 
Brady  (1908)  88  C.  C.  A.  579,  161  Fed. 
719;  Gilbert  v.  Chicago,  R.  I.  &  P.  B. 
Co.  (1903)  123  Fed.  832,  affirmed  in 
(1904)  63  C.  C.  A.  27,  128  Fed.  529; 
Brannock  v.  St.  Louis  &  S.  F.  R.  Co. 
(1910)  147  Mo.  App.  301,  126  S.  W. 
562. 
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to  recover,  is  very  questionable.  His  negligence  would,  at  all  events, 
seem  to  be  indisputable  when  the  car  was  moving  rapidly.^* 

Some  courts  seem  to  favor  the  doctrine  that  it  is  for  the  jury  to 
say  whether  the  dangers  of  uncoupling  cars  while  they  are  in  motion 
are  greater  than  those  of  uncoupling  them  while  they  are  stationary, 
and  that  the  inference  of  negligence  is  peremptory  if  it  is  thus  found, 
as  a  matter  of  fact,  that  the  former  method  is  the  more  hazardous.^* 
But  if  this  is  really  the  effect  of  the  cases  cited,  they  are  inconsistent 
with  the  general  principle  which  declares  that  the  essence  of  the  cul- 
pability which  is  inferred  from  the  selection  of  the  more  unsafe  of 
two  courses  is  that  the  course  selected  was  positively  unsafe,  and  not 
merely  that  the  other  course  was  the  safer.    See  §  1249,  ante. 

In  one  case  a  Federal  judge  seems  to  have  assumed  in  his  charge 
that,  whatever  may  be  the  circumstances  involved,  the  act  of  attempt- 
ing to  couple  or  uncouple  cars  in  motion  is  negligent,  as  matter  of 
law.**  There  is  also  authority  for  the  view  that  this  act  may  be 
pronounced  culpable  by  a  court,  wherever  it  was  done  merely  for 
the  purpose  of  saving  a  little  time.** 

For  other  cases  as  to  injuries  received  in  coupling  cars,  see  §§ 
1254,  subd.  (3),  1269,  1273,  1366,  post. 

(10a)  Traveling  on  railway  cars  operated  in  a  dangerous  man- 
ner.*® 

22  Houston  d  T.   C.  R.   Co.  v.  Smith  But  there  the  specially  dangerous  situ- 

(1896)   —  Tex.  Civ.  App.  — ,  38  S.  W.  ation  was  that  a  car  was    to    be    un- 

51,  writ  of  error  denied  in    (1896)    90  coupled  from  the  drawbar  of  an  engine. 

Tex.  123,  38  S.  W.  985;   Compare  Fin-  Unless  this  circumstance  is  assumed  to 

nell  V.  Delaware,  L.  &  W.  R.  Go.  (1892)  be     a    controlling     and    diflferentiating 

129  N.  Y.  669,  29  N.  E.  825,  note  20,  factor  the  case  is  opposed  to  Hamme'r 

supra.  V.  Chicago,  R.  I.  &  P.  R.  Co.   (1883)   61 

The  court  cannot  say  as  a  matter  of  Iowa,  56,  15  N.  W.  597.     See  note  16, 

law  that  a  brakeman    who    has    gone  supra. 

between  moving  cars  to  uncouple  them        Compare  the  ruling  that  an  employee 

was    guilty   of   contributory   negligence  who  goes  between  the  pilot  of  a  moving 

in  walking  backward  with    the    move-  engine  and  a,  car  to  which  it  is  attached 

ment  of  the  car,  upon  his  having  difK-  for  the  purpose  of  uncoupling  them  is 

culty    in    manipulating    the    coupling,  negligent,  if  it  is  apparent  that  he  can 

York  v.  St.  Louis,  I.   M.  &   S.  R.   Go.  perform  the  work  without  putting  him- 

(1908)   86  Ark.  244,  110  S.  W.  803.  self  in  that  position.     Mobile  &  0.  R. 

Z^  Peoria,  D.  &  E.  R.  Go.  v.  Puehett  Go.  v.   George    (1891)    94  Ala.   199,   10 

(1891)   42  111.  App.  642,  second  appeal  So.  145,  second  appeal   (1895)    109  Ala 

(1893)  52  111.  App.  223   (brakeman  fell  245,  19  So.  784. 

into  cattle  guard)  ;  Henderson  v.  Goons  26  A  brakeman  is  not  guilty  of  con- 

(1888)   31  111.  App.    75     (similar    acci-  tributory  negligence  so  as  to  prevent  a 

d^'it)-  recovery  for  his  death  in  the  wreck  of 

^^  Hudson  V.   Charleston,  C.  &  G.  R.  a  train  while  he  was  on  one  of  several 

Go.  ( 1893 )   55  Fed.  248.  fiat  cars  which  were  being  pushed  ahead 

25  Peoria,    D.    &    E.    R.    Go.   v.    Ross  of     the     engine     in     accordance     with 

(1894)  55  111.  App.  638  (movement  was  custom,  if  when  he  entered  the  employ- 
only  at  the  rate  of  2  miles  an  hour),  ment  he  was  ignorant  of  such  custom. 
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(11)  Taking  a  dangerous  position  on  a  hand  car.*'' 

(12)  Eiding  on  a  push  car  down  a  steep  grade.'^* 

(13)  Remaining  on  a  derailed  engine  which  is  being  dragged  on 
to  the  track.*^ 

(14)  Mounting  or  remaining  on  a  car  the  speed  of  which  cannot 
be  controlled.*" 

but  in  the  course  of  his  service  ascer-  was  thrown  off  by  the  sudden  slacken- 
tained  that  the  cars  had  to  be  so  ing  of  the  speed  of  the  car  by  the  fore- 
pushed,  and  it  seemed  reasonably  neces-  man,  is  not  guilty  of  contributory 
sary  for  him  to  get  on  them  to  dis-  negligence,  merely  because  he  has  but 
charge  his  duty;  and  the  danger  was  one  hand  on  the  pumping  lever.  Doss 
such  that  an  ordinarily  prudent  person  v.  Missouri,  E.  &  T.  R.  Go.  (1909)  135 
situated  as  he  was  would  have  deemed  Mo.  App.  64.3,  116  S.  W.  458. 
it  prudent  to  do  so.  Fordyce  v.  Low-  88  a  servant  who  travels  down  a  steep 
mem  (1893)  57  Ark.  160,  20  S.  W.  1090.  grade   on   a  push  car  unprovided  with 

An  employee  is  not,  as  matter  of  law,  any  apparatus  by  which  its  speed  can  be 

guilty     of     contributory    negligence    in  controlled    by    persons   riding   upon   it 

riding  on  a  flat  car  which    was    being  cannot  recover      Miller  v.  Union  P.  R. 

pushed  by  a  passenger  car  a  short  dis-  Go.    (1880)   2  McCrary,  87,  4  Fed.  768. 

tance,   in   order    to    shunt    it    upon    a,  A  section  hand  who  jumps  on  a  "push 

switch,   where   he   was    required   to  ac-  car"   without  brakes,   designed   only  to 

company  the  car,  and  was  not  furnished  carry    material,    while    going    down    a 

a  ticket  to  ride  in  a  passenger  car  to  steep  grade  with  the  wind  unfavorable, 

the  switch.    Butler  v.  ffew  York  &  Q.  G.  after  being  warned  that  it  is  dangerous, 

R.  Co.    (1899)    42  App.  Div.  280,  58  N.  is   guilty   of   such     contributory    negli- 

Y.   Supp.   1061.     See  also   §   1265,  note  gence  as  will  defeat  an  action  to  recover 

1,  post.  for  his  death  caused  by  jumping  from 

27  It   is   negligence   for   a   servant   to  the  ear  to  avoid  a  collision  with  freight 

stand  on  a  hand  car  with  his  heels  pro-  cars  on  a  track  for  which    the    target 

jecting  over  the  front  edge  of  the  car,  showed  the  switch  was   set,  but  which 

and  with  his  face  towards  the  rear  of  fact    he    did    not    observe.      Yorh     v. 

the  car.     Stewart  v.  Ohio  River  R.  Co.  Kansas  City,  C.  &  8.  R.  Co.   (1893)   117 

(1895)  40  W.  Va.  188,  20  S.  E.  922.  Mo.  405,  22  S.  W.  1081. 

A   railroad   employee   cannot   recover  29  Where  an  engine  has  been  derailed 

for  an  injury  caused  by  his  falling  from  and   the   servants   of   another   company 

a  hand  car  suddenly  stopped  by  the  em-  are   endeavoring   to  pull   it   on   to  the 

ployees  in  charge  thereof,  where  he  was  track  by  means  of  a  rope  hauled  upon 

sitting  on  the  front  part  of  the  same  by  another  engine,  the  question  whetl\- 

in   a   careless   manner,   and    his    negli-  er  the  engineer  of  the    derailed   engine 

gence  in  so  doing  contributed  to  the  in-  was    guilty   of    contributory   negligence 

jury.     Galveston,  H.  &  8.  A.  R.  Co.  v.  in  returning  to  and  remaining    on    it 

Parrish  (1897)  —  Tex.  Civ.  App.  — ,  40  while   the  power  was  being  applied   is 

S.  W.  191.  for  the  jury.    Rohertson  v.  Boston  &  A. 

A  railway  company  is  not  liable  for  R.  Co.  (1893)  160  Mass.  191,  35  N. 
personal  injuries  to  an  employee  who,  E.  775  (rope  laroke  and  hook  flew  back 
while  working  the  front  lever  of  a  hand  and  struck  engineer), 
car  under  the  orders  of  the  section  boss,  3"  When  the  defense  relied  on  in  an 
was  struck  by  the  lever  and  knocked  off  action  for  injuries  received  by  a  switch- 
while  stooping  to  move  some  loose  tools  man  owing  to  a  collision  between  a  car 
placed  on  the  floor  of  the  car  by  the  which  he  had  mounted  and  tried  to  stop 
section  boss,  although  he  has  worked  and  a  stationery  one  was  that  he  had 
■for  the  company  but  a  few  days.  Jones  mounted  the  car  when  it  was  moving 
V.  Louisville  &  N.  R.  Go.  (1894)  95  at  a  dangerous  speed  (10  to  12  miles  an 
Ky.  576,  26  S.  W.  590.  hour),    it    was    held    that    the    proper 

A  section  hand  on  a  hand  car,  who  charge  to  give  was  that,  if    the    jury 

was  riding  in  the  position  usually  as-  believed  that  the  car,  when  it  reached 

sumed  by  the  men  while  so  riding,  and  the     plaintiff,     had    attained    such    a 
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(15)  Taking  a  position  dangerous  with  reference  to  a  coal  chute.*' 
1251.  [335] — cases  not  relating  to  work  on  railways. —  The  doc- 
trine stated  at  the  beginning  of  the  last  section  has  also  been  applied, 
as  shown  in  the  following  paragraphs,  to  actions  for  injuries  received 
under  circumstances  mentioned. 

(1)  Taking  a  dangerous  position  on  vehicles  drawn  by  horses.' 

(2)  Taking  a  position  in  which  there  is  danger  from  the  movement 
of  an  elevator  cage.* 


dangerous  rate  of  speed  that  a  prudent 
man  in  his  position  would  not  have 
boarded  it,  they  should  find  for  the  de- 
fendant. Texas  &  P.  R.  Go.  v.  Reed 
(1895)   88  Tex.  439,  31  S.  W.  1058. 

The  mere  fact  that  a  brakeman 
ordered  to  run  a  car  loaded  with  stone 
down  a  descending  grade  did  not  aban- 
don his  post  and  jump  from  the  car  at 
the  first  instant  that  he  saw  the  brake 
was  not  acting  properly  does  not  show 
that  he  was  negligent.  Spaulding  v.  W. 
N.  Flynt  Granite  Co.  (1893)  159  Mass. 
587,  34  N.  E.  1134. 

81  An  employee  who  knows  the  danger 
ot  coal  falling  down  a  coal  chute  can- 
not recover  for  an  injury  caused  by  a 
lump  of  coal  striking  him  wliile  sitting 
under  such  chute  several  minutes  before 
the  time  he  is  required  to  commence 
work  under  the  same  in  repairing  the 
track,  unless  the  employer  or  its  agents 
were  guilty  of  gross  negligence  in  caus- 
ing the  injury.  Louisville  d>  N.  R.  Co. 
V.  Walker  (1897)  19  Ky.  L.  Rep.  369, 
40  S.  W.  461.  As  to  Kentucky  doctrine 
referred  to  in  the  last  clause,  see  § 
1228,  subd.  e,  ante. 

1  An  employee  cannot  recover  for  in- 
juries occasioned  by  the  failure  of  her 
employer  to  provide  sufficient  accommo- 
dations for  conveying  her  to  her  place 
of  work,  where  the  lack  of  such  accom- 
modations is  obvious  and  she  rides  in 
an  unsafe  position.  McGuirk  v.  Shat- 
tuck  (1893)  160  Mass.  45,  39  Am.  St. 
Rep.  454,  35  N.  E.  110. 

Where  plaintiff,  after  a  year's  service 
in  driving  a  coal  truck,  which  was  bare- 
ly low  enough  to  pass  under  a  beam  in 
the  coal  bin  when  the  driver  was  on  the 
seat,  was  injured  by  attempting  to  re- 
main on  the  seat  while  driving  out  un- 
der it  with  a  new  truck,  which  was 
about  2  feet  higher  than  the  old  one, 
he  cannot  recover  for  the  injury,  since 
the  danger  was  an  obvious  one.     Miller 


v.  Grieme   (1900)   53  App.  Div.  276,  65 
N.  Y.  Supp.  813. 

Whether  a  teamster  engaged  in  haul- 
ing bark  over  his  employer's  private 
roadway  is  guilty  of  contributory  negli- 
gence for  injuries  sustained  from  a  de- 
fect in  such  roadway,  in  driving  down 
a  hill  while  sitting  on  a  load,  with  the 
soles  of  his  boots  even  with  the  front 
end  of  the  load,  and  with  nothing  for 
his  feet  to  brace  against,  is  a  question 
for  the  jury.  Nelson  v.  Shaw  (1899) 
102  Wis.  274,  78  N.  W.  417. 

An  employee  in  a  building  who,  al- 
though he  notices  that  a  teamster  driv- 
ing up  in  front  of  it  with  a  load  of 
bricks  throws  his  reins  loosely  over  the 
seat,  and  does  not  hitch  the  horses, 
which  are  spirited  and  restless,  or  put 
anything  under  the  wheel,  goes  with  the 
teamster  on  a  plank  leading  from  the 
wagon  to  the  building  to  pass  bricks 
from  the  teamster  to  other  employees  in 
the  building,  and  is  injured  by  the 
horses  suddenly  starting  and  throwing 
down  the  plank,  is  guilty  of  negligence. 
Goddard  v.  Mcintosh  (1894)  161  Mass. 
253,  37  N.  E.  169.  Judge  Knowlton  dis- 
sented in  a  well-reasoned  opinion,  on 
the  ground  that  it  was  for  the  jury  to 
say  whether  the  plaintiff  appreciated 
the  real  character  of  the  team,  in  view 
of  the  fact  that  he  had  been  doing  the 
same  work  daily  for  about  two  months 
without  accident,  and  might  have  been 
justified  in  inferring  that  the  horses 
were  not  in  any  material  respect  less 
trustworthy  than  those  ordinarily  used 
for  the  same  kind  of  work. 

2  An  employee  who  has  been  for  some 
time  engaged  in  the  use  of  an  elevator 
which  runs  only  from  the  first  to  the 
second  fioor  is  guilty  of  contributory 
negligence  where,  on  pushing  up  the  rod 
by  which  the  car  was  lowered,  and  re- 
peating this  act,  without  starting  the 
car,  he  put  his  head  into  the  well  to  see 
what  was  the  matter,  knowing  the  bot- 
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(3)  Going  on  to  an  insecure  structure.^     Compare  cases  cited  in 
§  1257,  'post. 


torn  of  the  car  was  only  6  feet  above, 
and  was  struck  by  the  car  and  injured, 
when  he  could  have  examined  into  the 
matter  safely  by  simply  going  upstairs. 
Murphy  v.  Webster  (1890)  151  Mass. 
121,  23  N.  E.  842  (1892)  156  Mass.  48, 
30  N.  E.  88. 

An  employee  in  a  mine  who  knows 
that  a  coemployee  has  repeatedly  start- 
ed the  cage  without  a  signal  is  guilty 
of  such  contributory  negligence  as  will 
prevent  a  recovery  for  his  death  by 
placing  himself  on  the  cage  in  a  posi- 
tion which  would  be  rendered  danger- 
ous by  the  starting  of  the  cage,  when 
there  is  no  necessity  therefor.  Acme 
Coal  Mm.  Co.  v.  Mclver  (1894)  5  Colo. 
App.  267,  38  Bac.  596.  Compare  cases 
cited  in  §  1250,  note  3,  ante,  §  1252, 
note  2,  post,  and  note  7,  of  the  present 
section. 

A  servant  who  tries  to  ride  on  an  ele- 
vator which  is  so  crowded  that  a  part 
of  his  foot  extends  over  the  edge  of  the 
floor  is  guilty  of  contributory  negli- 
gence. Malaverneri  v.  Turner  Gonstr. 
Co.  (1910)  141  App.  Div.  360,  126  N. 
Y.  Supp.  303. 

In  an  action  by  a  convict  who  was  as- 
signed by  the  warden  to  operate  an  ele- 
vator in  building  belonging  to  the  per- 
son who  has  hired  his  labor,  and  who 
was  injured  while  on  the  inside  of  the 
shaft,  it  is  proper  to  instruct  that 
plaintiff  was  not  negligent  in  going 
underneath  the  elevator,  if  necessary 
in  operating  it,  and  he  was  assigned  to 
that  duty  and  was  compelled  to  obey 
the  assignment,  there  being  also  a 
further  instruction  that  he  was  negli- 
gent if  the  elevator  might  have  been 
operated  from  the  outside  without  going 
under  it.  Baltimore  Boot  d  Shoe  Mfg. 
Co.  V.  Jamar  (1901)  93  Md.  404,  86 
Am.  St.  Rep.  428,  49  Atl.  847.  See  also 
note  5,  infra,  and  §   1252,  note  2,  post. 

3  There  can  be  no  recovery  for  in- 
juries received  by  a  laborer  while  he 
was  working  voluntarily  on  a  tempo- 
rary trestle,  known  to  him  to  be  in  a 
dangerous  condition,  when  the  reme- 
dies to  prevent  injury  were  entirely 
in  the  hands  of  him  and  his  fellow  work- 
men, and  had  constantly  been  applied 
by  them  in  pursuance  of  general  orders 
from  their  foreman.    Carroll  v.  Pennsyl- 


vania Coal  Co.  (1888)  1  Monaghan 
(Pa.)    234,  15  Atl.  688. 

A  conductor  who,  without  compulsion 
or  necessity,  attempts  to  take  his  train 
across  a  bridge  after  an  extraordinary 
flood,  which,  to  his  knowledge,  was  like- 
ly to  render  it  insecure,  is  negligent. 
Golumhus  £  W.  B.  Co.  v.  Bridges 
(1888)  86  Ala.  448,  11  Am.  St.  Rep. 
58,  5  So.  864. 

Where  the  insufficiency  of  a  scaffold 
to  support  the  workmen  and  the  ma- 
terial placed  on  it  is  obvious,  an  em- 
ployee who  is  injured  by  its  fall  cannot 
recover.  Daniel  v.  Forsyth  (1899)  106 
Ga.  568,  32  S.  E.  621. 

An  employee  cannot  be  said,  as  a 
matter  of  law,  to  have  done  an  unneces- 
sarily dangerous  act  in  constructing  a 
platform  from  which  to  oil  a  journal  4i 
feet  above  the  floor,  and  in  using  a  step- 
ladder  to  get  on  the  platform,  by  the 
separation  of  the  parts  of  which  he  is 
injured,  where  there  is  evidence  that 
the  floor  about  the  journal  was  greasy 
and  unsafe.  Standard  Oil  Co.  v.  Bowher 
(1895)   141  Ind.  12,  40  N.  E.  128. 

A  miner  cannot  recover  for  injuries 
received  by  the  breaking  of  a  rotten 
plank  forming  part  of  a  walk  laid 
across  timbers  in  a  stope  of  the  mine, 
where  he  knew  of  the  decayed  condition 
of  the  planks,  and  there  was  no  sudden 
emergency  requiring  him  to  expose 
himself  to  the  danger  of  walking  over 
them.  Cook  v.  Bullion-Beck  d  G.  Min. 
Co.   (1895)   12  Utah,  51,  41  Pac.  557. 

A  servant  who,  when  pushing  a  car 
across  a  trestle,  is  injured  by  a  fall 
which  is  due  to  his  walking  on  a  mani- 
festly unsound  guard  rail,  when  he 
might  have  walked  on  the  ties,  cannot 
recover  damages.  Southern  R.  Co.  v. 
HarUn  (1900)  110  Ga.  808,  36  S.  E. 
218. 

An  employee  who,  while  assisting  to 
replace  a  derailed  car  on  a  track  run- 
ning along  a  trestle,  stands  at  the  ends 
of  the  cross  planks,  which  lie  knows  to 
be  constructed  of  poor  lumber,  instead 
of  remaining  between  the  rails  where 
there  is  a  double  layer  of  planks,  which 
furnishes  »  perfectly  safe  footing,  is 
guilty  of  negligence.  Davey  v.  Hall  & 
M.  Go.  (1899)  122  Mich.  206,  80  N.  W. 
1082. 

Where  a  servant,  at  work  on  a  flat 
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(4)  Taking  a  position  rendered  dangerous  by  moving  machinery. 


roof  replacing  a  pane  of  glass  in  a  win- 
dow, in  removing  the  old  putty,  exerted 
sufficient  pressure  to  break  the  mullion, 
when  he  had  unnecessarily  put  himself 
in  a  position  which  prevented  him  from 
supporting  himself  on  the  roof,  his  con- 
sequent fall  through  the  window  was 
the  result  of  his  negligence.  Sautiders 
V.  Eastern  HydrwuUc  Pressed  Brick  Co. 
(1899)  63  N.  J.  L.  554,  76  Am.  St.  Rep. 
222,  44  Atl   630. 

An  employee  engaged  in  putting  terra 
cotta  ornaments  upon  a  building  is 
guilty  of  contributory  negligence  pre- 
venting a  recovery  for  an  injury 
caused  by  the  fall  of  such  terra  cotta 
upon  his  stepping  thereon,  when  it  was, 
to  his  knowledge,  in  an  unfinished  con- 
dition. Campbell  v.  Mullen  (1895)  60 
111.  App.  497. 

If  it  appears  that  a  servant,  injured 
by  the  collapse  of  a  defective  scaffold- 
ing, had  some  opportunity  to  inspect  it 
before  going  on  it,  the  question  whether 
or  not  he  was  guilty  of  contributory 
negligence  in  going  on  it  is  for  the  jury. 
McLaughlin  v.  Eidlits  (1900)  50  App. 
Div.  518,  64  N.  Y.  Supp.  193. 

A  servant  who  goes  onto  a  scaffold 
which  is  obviously  being  dismantled 
cannot  recover  for  injuries  received  be- 
cause of  its  condition.  SiDift  &  Co.  v. 
Larson  (1907)   136  111.  App.  93. 

A  steamfitter's  helper  who  unneces- 
sarily steps  upon  the  cover  of  a  blow 
tank  containing  hot  water,  steam,  and 
grease,  is  guilty  of  contributory  negli- 
gence. Nowakowski  v.  G.  H.  Hammond 
Co.  (1910)   155  111.  App.  533. 

*An  employer  or  his  representative, 
when  he  orders  a  servant  of  average  in- 
telligence to  do  work  in  the  neighbor- 
hood of  machinery  in  motion,  has  a 
right  to  assume  that  the  latter  will 
take  the  precaution  of  selecting  the 
position  which,  while  permitting  him  to 
do  the  work,  offers  the  best  chances  of 
safety.  Russell  v.  Tillotson  ( 1885 )  140 
Mass.  201,  4  N.  E.  231,  (servant  injured 
by  being  caught  in  a  revolving  shaft, 
where  he  might  have  kept  the  box  be- 
tween him  and  it). 

"If  the  servant  puts  himself  in  the 
way  of  dangerous  machinery,  with 
knowledge  of  its  character,  or  places 
himself  in  the  way  of  bodies  moving  in 
their  accustomed  orbit  with  irresistible 
force,  and  is  thereby  injured,  it  will 
generally  be  regarded  as  the  result  of 


his  own  carelessness."  McGovern  v. 
Central  Vermont  R.  Co.  (1890)  123  N. 
Y.  280,  25  N.  E.  373. 

An  employee  in  a  sawmill  is  negli- 
gent if  he  takes  a  position  in  the 
vicinity  of  a  rapidly  revolving  shaft 
with  a  projecting  set  screw,  where  he 
had  been  employed  for  a  long  time 
about  the  mill,  and,  in  performing  his 
duties,  on  at  least  one  occasion  should 
have  discovered  the  set  screw,  and  not 
more  than  two  or  three  days  before  the 
accident  was  informed  of  the  danger, 
and  his  attention  specifically  called  to 
the  set  screw.  Middaugh  v.  Mitchell 
(1899)   120  Mich.  581,  79  N.  W.  806. 

An  employee  whose  duty  requires 
him  to  oil  a  revolving  shaft  at  a  point 
within  3  or  4  inches  of  a  set  screw  is 
guilty  of  such  contributory  negligence 
as  will  prevent  recovery  for  an  injury 
from  being  caught  by  the  set  screw,  in 
leaning  over  the  shaft  while  it  is  in 
motion,  without  a  light,  and  while 
wearing  loose  clothing.  Saicol  v.  Riclcel 
(1897)  113  Mich.  476,  71  N.  W.  833. 

Where  an  employee  who  is  directed 
to  oil  a  shafting  finds  some  eastings 
piled  upon  the  floor  on  the  side  of  the 
shafting  where  the  oil  box  is,  and,  in- 
stead of  requesting  their  removal,  sets 
up  his  ladder  on  the  opposite  side, 
where  he  is  obliged  to  lean  over  the 
shaft  to  reach  the  oil  box,  he  cannot  re- 
cover for  injuries  caused  by  his  sleeve 
catching  in  a  set  screw.  Demers  v. 
Marshall  (1901)  178  Mass.  9,  59  N.  E. 
454. 

Placing  a  ladder  where  an  effort  is. 
required  to  reach  from  it  machinery  to 
be  oiled,  when  it  could  have  been  con- 
veniently placed,  constitutes  contribu- 
tory negligence  which  will  defeat  re- 
covery by  an  employee  falling  from 
such  ladder  against  a  set  screw  un- 
necessarily projecting  from  a  shaft. 
Oroff  V.  Duluth  Imperial  Mill  Go^ 
(1894)  58  Minn.  333,  59  N.  W.  1049. 

An  employee  in  a  sawmill  acquainted 
with  the  machinery  and  its  location, 
and  competent  to  know  the  danger,  is. 
guilty  of  negligence  contributing  to  his 
injuries  occasioned  by  a  set  screw  on  a 
shaft  catching  in  his  clothing  while  he 
was  stepping  over  it,  which  was  not 
necessary  to  accomplish  his  purpose. 
Levns  v.  Simpson  (1892)  3  Wash.  641, 
29  Pac.  207. 

A  workman  in  a  room  where  there 
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is  a  revolving  shaft,  who  knows  that  the 
shaft  is  dangerous  to  one  coming  in  too 
close  proximity  therewith,  and  who,  on 
moving  a  hox,  walks  backward  until 
his  body  comes  in  contact  with  the 
shaft  and  catches  his  clothing,  is  guilty 
of  contributory  negligence.  Beck  v. 
Fi/rmenich  Mfg.  Co.  (1891)  82  Iowa, 
286,  48  N.  W.  81. 

One  employed  to  do  whitewashing  in 
a  factory  in  which  there  are  shafting 
and  set  screws  suspended  near  the  ceil- 
ing, who  for  his  own  convenience  re- 
fuses an  offer  of  the  employer's  fore- 
man to  stop  the  machinery,  and  stands 
upon  a  platform,  instead  of  standing  on 
the  floor  and  using  a  brush  with  a  long 
handle,  is  guilty  of  such  contributory 
negligence  as  will  prevent  a  recovery 
for  his  death  by  being  caught  in  the 
machinery.  Glassheim  v.  New  York 
Economical  Printing  Go.  (1895)  13 
Misc.  174,  34  N.  Y.  Supp.  69. 

Evidence  that  a  mature  and  experi- 
enced employee  in  a  sawmill,  in  remov- 
ing the  sawdust  which  was  clogging  the 
the  sawdust  carrier  below  a  saw  which 
was  running  at  a  high  speed,  and  which 
extended  in  an  unguarded  condition  sev- 
eral inches  below  a  table  on  which  it 
was  placed,  and  the  dangerous  con- 
dition of  which  was  easily  discernible 
on  slight  inspection,  placed  his  hand  so 
that  it  came  in  contact  with  such  saw 
and  was  so  injured,  conclusively  shows 
contributory  negligence  on  his  part  and 
bars  a  recovery  for  the  injury.  Ander- 
son V.  G.  N.  Nelson  Lumber  Co.  (1896) 
67  Minn.  79,  69  N.  W.  630. 

A  servant  familiar  with  tne  operation 
and  construction  of  the  planing"  ma- 
chine at  which  he  works  cannot  recover 
for  injuries  caused  by  unnecessarily 
stooping  over  an  arm  and  reaching  un- 
der the  table  to  remove  shavings. 
George  v.  8t.  Louis  Mfg.  Co.  (1900)  159 
Mo.  333,  59  S.  W.  1097.  Compare  § 
1255,  subd.  2,  post. 

An  employee  in  a  sawmill  who  puts 
his  arm  through  an  opening  under  a 
sleeve  covering  the  upper  portion  of  a 
saw  is  guilty  of  such  contributory 
negligence  as  will  prevent  a  recovery  for 
an  injury  caused  by  the  falling  of  the 
sleeve,  where  other  openings  had  been 
provided  to  his  knowledge  through 
which  one's  arm  might  be  safely  put  for 
the  purpose  for  which  he  put  his  arm 
through  the  opening  under  the  sleeve. 
Rysdorp  v.  George  Pankratz  Lumber 
Co.   (1897)   95  Wis.  622,  70  N.  W.  677. 


An  employee  in  a  sawmill,  of  ten  or 
twelve  years'  experience,  who  volun- 
tarily puts  his  hand  into  a  hole  in  the 
boxing  around  a  machine,  and  attempts 
to  pick  up  the  end  of  a  broken  chain 
lying  within  2  or  3  inches  of  a  revolving 
saw,  and  is  injured  thereby,  is  guilty 
of  contributory  negligence.  Schults  v. 
C.  G.  Thompson  Lumber  Co.  (1895)  91 
Wis.  626,  65  N.  W.  498. 

A  girl  who  dresses  her  hair  near  mov- 
ing machinery  is,  as  matter  of  law,  neg- 
ligent. Tooke  v.  Bergeron  (1897)  27 
Can.  S.  C.  567. 

An  employee  cannot  recover  for  in- 
juries received  in  passing  over  un- 
covered cogs,  unless  there  was  a  reason- 
able and  practical  necessity  for  him  to 
pass  over  them.  British  Columbia  Mills 
Co.  V.  Scott  (1895)  24  Can.  S.  C.  702 

It  is  error  to  refuse  a  charge  that  if 
the  plaintiff  knew  that  a  traveling  crane 
frequently  passed  upon  and  down  a 
track,  and  placed  his  hand  on  the  rail, 
where  the  crane  was  likely  to  pass  any 
minute,  he  was  guilty  of  contributory 
negligence,  except  with  the  qualification 
that  it  must  also  be  found  that  he  knew 
and  appreciated  the  danger.  Broione  v. 
Pratt  &  L.  Co.  (1908)  127  App.  Div. 
859,  111  N.  Y.  Supp    863. 

A  servant  who  stands  in  dangerous 
proximity  to  electric  fans  when  there 
is  no  necessity  is  guilty  of  contributory 
negligence.  Electrical  Installation  Go. 
V.  Kelly   (1903)   110  111.  App.  334. 

An  employee  of  a  mill  who  climbs  up- 
on the  band  rack  to  tie  back  a  belt, 
instead  of  standing  on  benches,  from 
which  the  work  could  easily  be  done,  is 
guilty  of  contributory  negligence. 
Stratton  v.  C.  H.  Nichols  Lumber  Co. 
(1905)  39  Wash.  323,  109  Am.  St.  Rep. 
881,  81  Pac.  831. 

A  servant  who  uses  his  hand  in  at- 
tempting to  remove  from  a,  crank  pit 
an  oil  can  accidentally  dropped  therein 
is  guilty  of  contributory  negligence 
when  he  knows  that  the  can  can  easily 
be  removed  with  a  piece  of  twisted 
wire.  Doerr  v.  St.  Louis  Breimng  Asso. 
(1903)  176  Mo.   547,  75  S.  W.  600. 

A  boy  of  fifteen  who,  while  stooping 
at  the  side  of  a  printing  press  at  which 
he  was  working,  to  pick  up  some  paper, 
takes  no  account  of  how  close  he  comes 
to  the  gearing,  cannot  recover  for  in- 
juries received  by  coming  in  contact 
with  the  gearing.  Van  Wyck  v.  Dickin- 
son (1907)  148  Mich.  418,  111  N.  W. 
1033. 
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(5)  Taking  a  dangerous  route  in  passing  from  one  point  to  an 
other." 


An  employee  in  a  sawmill  who  takes 
a  position  between  the  saw  and  the  log 
carriage,  which  he  knew  had  a  tendency 
to  creep,  without  paying  any  attention 
to  the  position  of  the  carriage,  is  guilty 
of  contributory  negligence.  Grookston 
Lumber  Co.  v.  Boutin  (1906)  79  C.  C. 
A.  368,  149  Fed.  680. 

A  servant  familiar  with  the  place 
of  work,  who  voluntarily  takes  a  posi- 
tion in  close  proximity  to  a  revolving 
shaft,  which  is  uncovered,  is  guilty  of 
contributory  negligence.  Tiffaney  v. 
Hathaway  (1903)  182  Mass.  431,  65 
N.  E.  811. 

A  servant  who  goes  upon  a  beam  un- 
der the  roof  of  a  factory  in  order  to 
apply  dressing  to  a  belt,  and  while  in 
that  position  is  injured  by  his  clothing 
coming  in  contact  with  a  revolving  shaft 
just  under  the  beam,  is  guilty  of  con- 
tributory negligence,  where  he  could 
have  applied  the  dressing  in  safety 
and  with  convenience  at  anotlier  place. 
Spencer  v.  Albert  Lea  Brick  &  Tile  Co. 
(1909)  107  Minn.  403,  120  N.  W.  370, 
687. 

A  mill  foreman  entirely  familiar  with 
the  machinery  is  guilty  of  negligence 
in  leaning  against  a  revolving  shaft, 
and  in  being  caught  by  a  set  screw,  of 
which  he  was  aware.  Larsen  v.  Lacka- 
wanna Steel  Co.  (1910)  138  App.  Div. 
375,   122  N.  Y.  Supp.   1077. 

An  employee  is  alone  at  fault  when 
he  climbs  and  falls  and  is  killed  while 
adjusting  a  slide  over  a  rice  separator, 
when  the  slide  might  have  been  adjust- 
ed while  standing  on  a  stationary  box 
on  the  floor,  adjoining  the  machine. 
Wooten  V.  United  Irrig.  <&  Rice  Mill. 
Co.   (1911)   128  La.  294,  54  So.  824. 

A  servant  whose  duty  it  is  to  operate, 
oil,  and  clean  an  air  compressor  in  a 
pumphouse,  who  steps  upon  an  oily 
place  in  the  floor  while  he  is  engaged 
in  cleaning  the  machinery,  and  slips, 
and  is  injured  by  coming  in  contact 
with  the  moving  machinery,  is  guilty 
of  contributory  negligence.  Colorado 
£  8.  R.  Go.  v.  ReynoUs  (1911)  51  Colo. 
231,  116  Pac.  1043. 

See  also  cases  cited  under  note,  5 
itifra. 

s  In  an  action  for  the  death  of  an  em- 
ployee who  was  killed  by  an  iron  bar 
which  fell  upon  him  as  he  was  passing 


through  an  elevator  shaft  which  formed 
one  of  three  passageways  from  one  side 
of  a  cellar  to  the  ot)ier,  it  is  for  the 
jury  to  say  whether  he  was  negligent 
in  using  the  shaft  as  a  passageway, 
where  the  evidence  is  that,  before  he 
entered  the  shaft,  he  looked  up  and  saw 
that  the  cage  was  stationary,  and  that 
the  bar  which  fell  on  him  was  dropped 
by  an  employee  of  a  company  which  was 
supplying  machinery  to  his  own  master. 
Hoes  V.  Edison  General  Electric  Co. 
(1899)  161  iSr.  Y.  35,  55  N.  E.  285, 
reversing  (1897)  23  App.  Div.  433,  48 
N.  Y.  Supp.  323. 

An  employee  in  a  sawmill  is  not,  as 
a  matter  of  law,  guilty  of  contributory 
negligence  precluding  recovery  for  the 
loss  of  his  fingers  from  coming  in  con- 
tact with  a  circular  saw,  in  attempting 
to  pass  from  one  part  of  the  mill  to  an- 
other through  a  space  2  feet  wide  be- 
tween the  saw  and  another  object,  where 
that  was  the  only  accessible  way  of 
passing  from  one  part  of  the  mill  to 
the  other.  Dolphin  v.  Plumley  (1896) 
167  Mass.  167,  45  N.  E.  87. 

An  employee  who,  being  directed  to 
go  to  a  distant  part  of  a  mill,  selects  a 
dangerous  route  which  takes  him 
through  and  amongst  machinery  and 
over  and  under  running  wheels  and 
belts,  when  there  were  other  routes  open 
to  him,  is  negligent.  Sauer  v.  Union 
Oil  Go.  (1891)  43  La.  Ann.  699,  9  So. 
566. 

A  workman  who  chooses  to  take  a  cer- 
tain route  in  leaving  a  dock,  when  an- 
other one  which  was  safer  and  usually 
taken  by  the  employees  was  open  to 
him,  cannot  recover  if  he  falls  into  an 
unprotected  opening.  Pritchard  v.  Lang 
(1889)  5  Times  L.  R.  639.  The  report 
does  not  show  that  any  evidence  was 
given  that  the  plaintiff  knew,  or  ought 
to  have  known,  of  the  alternative  route. 
But  presumably  this  was  proved  or  con- 
ceded. 

A  workman  cannot  recover,  where,  in 
going  to  his  work  through  a  factory,  he 
turned  aside  unnecessarily,  from  mere 
curiosity,  and,  with  an  abundance  of 
light  to  show  him  the  condition  of  the 
premises,  fell  into  an  open  hoistway,  the 
bars  of  which  were  temporarily  down 
for  the  purpose  of  making  repairs. 
Headford  v.  McGlary  Mfg.  Go.    (1893) 
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23  Ont.  Rep.  335   (1894)    21  Ont.  App.  from  a  tent  in   the  field  to  a  nearby 

Rep.  164  (1894)  24  Can.  S.  C.  291.  town,  is  not  insufficient  because  it  does 

The    absence    of    contributory    negli-  not   expressly   aver   that   the   employer 

^ence  is  not  shown  where  a  female  em-  directed  him  to  take  the  route  he  did, 

ployee  in  a  hotel,  after  being  directed  to  where  it  avers  that  there  was  no  road, 

make  inquiry  of  a  certain  person  as  to  path,  or  traveled  way  from  the  tent  to 

the   proper  way  to   reach  the   place   of  the  town,  and  that  he  took  the  direct 

her  employment,  omitted  to  do  so,  and,  route.     Indiana  Pipe  Line  &  Ref.  Co.  v. 

having  entered  upon  the   roof  without  Neusbaum   (1899)  21  Ind.  App.  361,  52 

the  knowledge  of   anyone,   fell  through  N.  E.  471. 

the  skylight.    Kane  v.  Whitaker  (1898)  A  servant  is,   of  course,  not  charge- 

33  App.  Div.  416,  54  N.  Y.  Supp.  85.  able   with  negligence  precluding  reeov- 

Negligenoe  is  inferable  where  an  em-  ery  for  injuries  due  to  the  unsafe  condi- 

ployee    in    a,   mine    follows    a    hoisting  tion  of  the  premises,  in  departing  from 

bucked  up  an  incline,  and  is  injured  by  the  shorter  route  to  a  point  to  which 

the  breaking  of  the   rope.     Patnode  v.  he  was  obliged  to  go  in  the  discharge 

Barter    (1889)    20    Nev.    303,    21    Pac.  of  his  duties,  where  there  was  no  appar- 

679.  ent  risk  in  taking  the  route  which  he 

A    servant    who    unnecessarily    goes  did.     Lauter  v.  Duokioorth    (1897)    19 

through  a  narrow  opening  left  between  Ind.  App.  535,  48  N.  E.  864. 

a  live  dynamo   and  an  iron  clutch  ex-  An   employee    in    a   mine    is   not,    as 

tending  from  another  one  which  is  tern-  matter  of  law,   guilty  of  negligence  in 

porarily  standing  near   it  is  guilty   of  ascending     the     mining     slope     in     the 

negligence  which  will  prevent  recovery  course   of   his   employment   while   tram 

for  his  death  resulting  from  the  simul-  cars    were   being    drawn   up    some    dis- 

taneous   contact   of   his   body   with   the  tance  ahead  of  him,  where  all  ingress 

live   dynamo  and  the  clutch.     Fritz  v.  and  egress  to  and  from  the  mine  was 

S-alt  Lake  &  0.  Oas  &  E.  L.  Go.   (1899)  along  this  slope,  and  there  were  points 

18  Utah,  493,  56  Pac.  90.  at  which  a  person  could  leave  the  track 

A  ship  is  not  liable  for  injuries  to  a  on  the  approach  of  descending  cars, — 

seaman   who,    when    ordered   to   go   be-  especially  where  he  was  killed  by  a  post 

tween  decks,  does  not  avail  himself  of  which    the    derailed    cars    struck    and 

safe  and  easy  means  provided  therefor,  knocked  against  him  while  he  was   on 

hut   swings   himself   through    the   main  the  track.     Whatley  v.  Zenida  Coal  Co. 

hatch,  and  is  injured  by  the  half  cover  (1899)   122  Ala.  118,  26  So.  124. 

of  the  hatch  of  the  between-deoks,  which  A  mining  company  is  not  liable  to  an 

rested   against   the   stanchions,   turning  employee  who,  on  his  first  day   in  the 

and  catching  him  when  he  stepped  upon  mine,  was  told  by  his  "boss"  to  heed  no 

it,  although  such  cover  is  usually  fast-  one  but   him,   but  who,   on   the   second 

ened,    and  was   left  unfastened  by   the  day,  not  finding  his  boss  at  the  surface, 

negligence   of  some   of   the   ship's   com-  descended  into  the  mine,  undertook  to 

pany.     The  Tammerlane  (1891)  47  Fed.  find  his  place  to  work  by  himself,  and, 

822.  on  being  informed  that  the  boss  was  on 

The  fact  that  a  mill-hand  reaches  a  the  other   side   of  the  mine,   carelessly 

mill    a    few    minutes    early,    and    goes  crossed  under  the  shaft  without  giving 

from   another  part   of   the   premises   to  any  heed  to  the  danger  of  the  situation, 

his  place  of  work  by  a  different  route  although  there  was  a  passageway  around 

from  that  which  he  ordinarily  takes,  in  the  shaft  for  the  employees  to  use,  and 

the  absence  of  any  rule  to  the  contrary,  was  injured  by  one  of  the  cages.     Rush 

does  not  make  him  guilty  of  contribu-  v.  Coal  Bluff  Min.  Co.    (1892)   131  Ind. 

tory  negligence  when  injured  by  timbers  135,  30  N.  E.  904. 

negligently  thrown  from  the  mill.     Say-  A  servant  who   chooses   to  pursue  a 

wardv.  Carlson  (1890)   1  Wash.  29,  23  way  which  he  knows  to  be  encumbered, 

Pac    830.  rather    than    go    around   by    the    safer 

A  complaint  by  an  employee  against  passage,  cannot  recover  for  injuries  re- 

an  emnlover  for  personal  injuries  sus-  ceived  thereby.    Garlury  v.  Eastern  Wut 

Uined    by    falling    into   an   unguarded  S  Bolt  Co.  (1905)  27  R.  I.  116,  60  Atl. 

well  of  which  he  was  not  aware,  in  the  773. 

latter's    field,   while   proceeding   in   the  A  servant  who  takes  a  route  where 

darkness,    at  the   employer's   direction,  the  danger  of  being  injured  by  falling 

and  in  the  course   of  h'is  employment,  objects   is    obvious    cannot   recover   for 
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(6)  Getting  onto  a  stationary  machine  which  may  be  put  in  mo- 
tion at  any  moment.® 


injuries  received  in  that  way.  B.  F. 
Avery  d  Sons  v.  Limg  (1908)  32  Ky. 
L.  Rep.  702,  106  S.  W.  865. 

A  servant  of  a  railroad  company  who, 
after  shoveling  coal  from  a  car  into 
a  cart,  attempts  to  climb  over  the  end 
of  the  car  instead  of  using  a  ladder,  is 
negligent.  Tradewater  Coal  Co.  v.  Head 
(1902)  23  Ky.  L.  Rep.  2064,  66  S.  W. 
721. 

To  walk  over  the  doors  of  an  elevator 
well  which  open  upwards  automatically, 
instead  of  going  around  them,  is  negli- 
gence. Connors  v.  ilerchants'  Mfg.  Co. 
(1904)   184  Mass.  466,  69  N.  E.  218. 

Where  the  plaintiff,  in  going  from 
one  part  of  a  mill  to  another,  attempt- 
ed to  jump  over  a  drum  used  to  operate 
a  cable  in  the  mill,  instead  of  going 
around  it,  he  was  guilty  of  contributory 
negligence.  American  Linseed  Co.  v. 
Heins  (1905)  72  C.  C.  A.  533,  141  Fed. 
45. 

A  servant  who  could  have  passed 
through  a  lighted  building,  but  chose 
a  dark  alley  across  which  a  belt  was 
moving,  and  was  injured  by  it,  cannot 
recover.  Antee  v.  D.  G.  Richardson 
Taylor  Lumier  Co.  (1909)  123  La.  117, 
48  So.  765. 

A  servant  who  passed  in  dangerous 
proximity  to  a  saw,  and  who  might 
have  gone  by  another  route,  only  8  feet 
further,  is  guilty  of  negligence.  H.  D. 
William,s  Cooperage  Go.  v.  Headrick 
(1908)   86  C.  C.  A.  548,  159  Fed.  680. 

A  forewoman  in  a  factory  is  guilty 
of  negligence  in  going  between  a  table 
and  a  shafting  only  16i  inches  apart, 
to  instruct  another  employee,  where  it 
was  neither  necessary  nor  more  conven- 
ient for  her  to  take  that  route.  Oleason 
V.  SusUn  (1909)  110  Md.  137,  72  Atl. 
1034. 

An  engineer  of  a.  mill  who  unneces- 
sarily attempts  to  pass  under  a  large 
and  rapidly  moving  belt,  the  danger 
of  which  is  obvious,  is  guilty  of  con- 
tributory negligence.  Perkins  v.  Oxford 
Paper  Co.  (1908)  104  Me.  109,  71  Atl. 
476. 

A  servant  who  attempts  to  walk  over 
a  plank  placed  over  a  large  opening 
in  the  second  floor  of  defendant's  build- 
ing,   instead    of    going    around    it,    is 


guilty  of  negligence.  McKean  v.  Color- 
ado Fuel  &  Iron  Co.  (1903)  18  Colo. 
App.  285,  71  Pac.  425. 

See  also  §  1249,  note  4,  ante;  the 
cases  cited  as  to  injuries  received  by 
employees  walking  upon  railway  tracks 
in  §  1250,  note  1,  ante;  and  §  1252, 
note  1,  post. 

6  An  employee  who  gets  upon  a  ma- 
chine which  has  been  stopped  tempor- 
arily, and  which  is  operated  by  another 
employee  who  cannot  see  him,  for  the 
purpose  of  opening  a  valve  over  the 
machine,  without  being  ordered  to  do 
so,  and  without  being  under  any  gen- 
eral duty  to  do  so,  is  guilty  of  contri- 
butory negligence  precluding  recovery 
for  injuries  from  the  starting  of  the 
machine,  where  he  knows  that  in  the 
absence  of  a  sufficient  light,  which  is  the 
negligence  on  the  part  of  the  employer 
complained  of,  he  runs  great  risk  of 
being  injured  if  the  machine  is  started. 
Colorado  Fuel  &  Iron  Co.  v.  Gummings 
(1896)    8  Colo.  App.  541,  46  Pac.  875. 

An  employee  who  places  one  of  his 
feet  in  the  cogwheels  of  a  shaft  for  two> 
or  three  minutes  while  passing  under  a 
traveler  or  movable  derrick  is  guilty  of 
negligence  which  will  prevent  his  re- 
covering for  injuries  on  its  starting  in 
a  gust  of  wind  on  account  of  failure 
to  block  the  wheels, — especially  where 
it  was  not  necessary  for  him  to  pass 
that  way  to  reach  the  place  he  had 
started  for.  Salem-Bedford  Stone  Co. 
V.  O'Brien  (1895)  12  Ind.  App.  217,  40' 
N.  E.  430. 

A  servant  who,  in  oiling  a  machine 
which  is  likely  to  start  at  any  moment, 
puts  his  foot  upon  the  drum,  which  is- 
turned  by  the  starting  of  the  engine, 
cannot  recover  for  the  resulting  in- 
juries. El  Paso  £  S.  W.  R.  Co.  v. 
Kelley  (1905)  99  Tex.  87,  87  S.  W.  660. 

A  servant  who  sits  down  on  the  edger 
saw  table  in  a  sawmill,  and  is  injured 
by  the  starting  of  the  machinery,  is 
guilty  of  contributory  negligence.  Cal- 
vert'v.  Brosius  (1904)  25  Ky.  L.  Rep. 
1393,  77  S.  W.  1098. 

See  also  §  1252,  note  2,  post;  and 
compare  cases  cited  in  §  1250,  note  %, 
ante,  and  note  2  of  the  present  sectiora. 
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(7)  Taking  a  position  in  which  there  is  a  risk  of  being  struck  by 
flying  bodies.' 

(8)  Taking  a  position  in  which  there  is  a  risk  of  being  struck  by 
falling  bodies.' 


''An  action  by  a  servant  temporarily 
in  charge  of  a  factory,  who  was  injured 
by  being  strucl^:  by  a  bloolc  thrown  from 
a  rip  saw  while  he  was  instructing  an 
employee  how  to  operate  the  same  on  a 
machine  equally  adjustable  for  a  rip  or 
cut  saw,  is  barred  by  his  contributory 
negligence  in  standing  in  front  of  the 
saw,  a  place  of  obvious  danger,  and  in 
cutting  off  small  blocks  from  wooden 
strips  with  the  rip  saw  instead  of  a, 
cut  saw.    yicTcsiurg  Mfg.  Go.  v.  Vaughn 

(1900)  —  Miss.  — ,  27  So.  599. 

In  the  absence  of  knowledge  of  de- 
fects in  a  fly  wheel,  it  is  not  negligence 
for  an  employee  who  has  been  assisting 
in  making  repairs  to  the  machinery  con- 
nected with  the  wheel  to  stand,  upon 
the  starting  of  the  wheel,  in  the  line 
of  its  revolution,  so  that  he  was  in  the 
same  perpendicular  plane  as  the  wheel. 
Forest    City    Stone    Co.    v.    Richardson 

(1901)  22  Ohio  C.  C.  139,  12  Ohio  C.  D. 
177. 

A  servant  of  ordinary  intelligence 
who  has  been  engaged  in  chipping  the 
iron  rolls  of  an  ore  crusher,  which  worl< 
necessarily  results  in  pieces  of  metal 
flying  about  the  room,  is  guilty  of 
contributory  negligence  when,  after  giv- 
ing his  tools  to  another  workman,  he 
takes  a  position  where  he  will  be  struck 
by  flying  chips.  Cripple  Creeh  Samp- 
ling &  Ore  Co.  V.  Souza  ( 1906 )  37  Colo. 
393,  86  Pac.  1005. 

A  servant  engaged  in  dumping  a  wag- 
on is  negligent  in  leaving  the  wrench  by 
which  the  shafting  which  dumps  the  wag- 
on is  started,  on  the  shafting,  and  in 
taking  a  position  where  he  may  be 
struck  by  the  wrench  as  it  is  thrown 
off  the  shafting  as  it  revolves.  Trudeau 
V.  American  Mill  Co.  (1906)  41  Wash. 
465,  83  Pac.  725. 

8  An  employee  whose  duty  it  is  to 
guide  by  a  tag  rope  stones  swung  into 
place  by  a  hand  derrick  cannot  recover 
for  an  injury  to  his  foot  by  the  breaking 
of  the  chain  by  which  a  stone  is  suspend- 
ed, where  it  is  unnecessary  for  him  to 
have  his  foot  under  the  stone.  Kilroy 
V.  Poss  (1894)  161  Mass.  138,  36  N.  E. 
746,  distinguishing  Hackett  v.  Middle- 
sex Mfg.  Co.  (1869)  101  Mass.  101,  and 


Spicer  v.  South  Boston  Iron  Co.  (1885) 
138  Mass.  426,  on  the  ground  (1)  that, 
in  those  cases,  the  injury  was  caused  by 
the  fall  of  a  part  of  a  permanent  struc- 
ture, which  the  plaintiff  had  a  right  to 
believe  was  in  no  danger  of  falling, 
while  in  the  case  at  bar  the  appliances 
were  in  their  nature  temporary,  and 
the  danger  that  the  stone  might  fall 
by  the  breaking  of  the  chain  was  known 
and  understood;  and  (2)  that,  in  the 
earlier  cases,  it  was  expected  that  the 
persons  injured  might,  in  the  usual 
course  of  their  employment,  place  them- 
selves where  they  would  be  hurt  if  the 
structure  above  them  gave  way,  while. 
in  the  case  at  bar,  the  plaintiff  need 
not  have  placed  himself  under  the  stone, 
and  was  furnished  with  the  tag  rope 
to  enable  him  so  to  work  as  not  tci 
expose  himself  to  injury  if  a  stone 
should  fall. 

A  special  finding  that  a  servant  went, 
without  specific  direction,  to  a  machine 
on  which  he  was  adjusting  drills,  placed 
his  arm  beneath  a  heavy  chain  to  which 
the  drills  were  suspended,  knowing  that 
they  were  so  suspended,  and  held  it 
there  for  a  minute  before  the  drills 
dropped  upon  it;  that  he  selected  his 
own  position  and  mode  of  work,  and 
placed  nothing  under  the  chain  to  keep 
it  from  falling;  that  it  was  daylight; 
and  that  there  was  another  safe  way  of 
doing  the  work, — shows  that  plaintiff 
was  guilty  of  corftributory  negligence. 
Consolidated  Stone  Co.  v.  Redmon 
(1899)  23  Ind.  App.  319,  55  N.  E.  454. 

A  laborer  engaged  in  taking  down  a 
bank  is  negligent  if  he  continues  to 
work  at  a  point  where  there  is  a  mani- 
fest risk  of  the  earth's  falling  upon  him 
at  any  moment.  Simmons  v.  Chicago 
&  T.  R.  Co.  (1884)   110  111.  340. 

In  Stuher  v.  McEntee  (1892)  47  N. 
Y.  S  .R.  294,  19  N.  Y.  Supp.  900,  it  was 
held  that  a  servant  was  negligent  in  go- 
ing into  an  unshored  trench,  there  be- 
ing no  evidence  either  of  an  express  or 
implied  direction  from  the  master  to 
enter  it  in  this  condition,  or  of  any 
express  or  implied  representation  as  to 
its  safety.  The  judgment  was  reversed 
in  (1894)  142  N.  Y.  200,  36  N.  E.  878, 
but  this  point  was  not  discussed. 
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(9)  Taking  a  position  where  there  is  danger  from  the  action  of 
leverage.^ 

(10)  Taking  a  dangerous  position  on  a  ladder.^" 


A  servant  who  knows  that  a  pile  of 
lumber  is  insecurely  piled  and  is  likely 
to  fall  over  is  guilty  of  contributory 
negligence  in  attempting  to  take  lum- 
ber therefrom.  Brooks  v.  W.  T.  Joyce 
Co.  (1905)  127  Iowa,  266,  103  N.  W.  91. 

A  miner  who  works  under  a  roof 
which  is  dangerous  and  likely  to  fall 
is  guilty  of  negligence.  Tanner  v.  Wick- 
liffe  Goal  Go.  (1908)  32  Ky.  L.  Rep. 
1304,  108  S.  W.  351. 

A  servant  who  stands,  without  neces- 
sity, under  a  heavy  steel  plate  as  it 
is  being  hoisted  in  the  air  by  means  of 
a  tackle,  is  guilty  of  contributory  negli- 
gence. Miller  v.  Moran  Bros  Go.  (1905) 
39  Wash.  631,  1  L.R.A.(N.S.)  283,  109 
Am.  St.  Rep.  917,  81  Pac.  1089. 

A  servant  who  was  aiding  in  the 
operation  of  a  pile  driver,  and  had  been 
warned  of  the  danger  of  a  pile  falling, 
is  guilty  of  contributory  negligence  in 
taking  a  position  with  his  back  toward 
the  pile,  where  he  would  be  struck  if 
it  fell.  Kirkpa-trick  v.  St.  Louis  <&  8. 
F.  R.  Go.  (1908)  87  C.  C.  A.  35,  159 
Fed.  855. 

A  servant  who,  while  a  bucket  which 
he  has  iilled  with  coal  is  being  raised, 
goes  to  work  directly  under  the  bucket 
without  seeing  whether  it  is  going  up 
safely,  is  negligent.  Skapura  v.  Nation- 
al Sugar  Bef.  Go.  (1903)  83  App.  Div. 
21,  81  N.  Y.  Supp.  1085. 

An  employee  engaged  in  moving  lum- 
ber is  guilty  of  negligence  in  standing 
under  a  window  from  which  he  knows 
more  lumber  is  to  be  thrown.  Schmeiz- 
er  v.  Gentral  furniture  Go.  (1908)  134 
Mo.  App.  493,  114  S.  W.  1043. 

An  employee  in  a  quarry  who  un- 
necessarily takes  a  position  at  the  foot 
of  a  chute  while  work  is  being  done  at 
the  top  cannot  recover  for  injuries  re- 
ceived from  stones  falling  from  the 
top.  MacPherson  y.  MaoLachlan  (1904) 
36  N.  S.  435. 

A  servant  who  takes  a  position  where 
he  may  be  struck  by  a  cable  used  to 
draw  cars  if  it  should  slip  the  idler 
used  to  guide  the  cable,  which  he  knows 
is  likely  to  happen,  is  guilty  of  con- 
tributory negligence.  Dolstrom  v.  New- 
port Min.  Co.  (1911)  165  Mich.  309, 
130  N.  W.  643. 


An  employee  of  a  lumber  company 
engaged  in  removing  logs  from  a  car 
is  guilty  of  contributory  negligence, 
where,  after  going  under  the  car  to 
fasten  the  chains,  he  gives  the  signal 
for  the  logs  to  be  moved,  and  then  at- 
tempts to  come  out  from  under  the  car, 
and  is  crushed  by  the  logs  falling  upon 
him.  Beard  v.  Duiach  Lumber  Go. 
(1911)   128  La.  826,  55  So.  471. 

See  also  notes  11,  12  infra,  and  § 
1252,  note  2,  post;  and  compare  §  1250, 
subd.    (2),  ante. 

9  An  employee  who  stands  upon  one 
end  of  a  plank  so  balanced  that  a  tim- 
ber falling  on  the  other  end  is  liable  to 
throw  him  into  the  air,  and  who  knows 
that  timbers  are  liable  to  fall  owing  to 
the  defective  condition  of  the  tongs  used 
to  hold  the  timber,  is  guilty  of  such- 
negligence  as  will  prevent  a  recovery 
for  an  injury.  Stolia  v.  Fitzsimmom 
£  G.  Co.    (1895)  58  111.  App.  427. 

An  employee  who,  while  engaged  in 
raising  the  framework  of  a  building,  un- 
necessarily stands  upon  one  of  the  iron 
frames  lying  upon  the  ground,  and  thus 
causes  it  to  tilt  up  and  slip  down  upon 
his  foot,  is  negligent.  Romona  Oolitic 
Stone  Go.  v.  Tate  (1894)  12  Ind.  App. 
57,  37  N.  E.  1065,  39  N.  E.  529. 

A  switchman  who  attempts  to  throw 
a  switch  just  in  front  of  an  approach- 
ing engine,  and  is  struck  by  the  lever, 
which  is  thrown  around  because  of  the 
engine  being  on  the  switch,  is  guilty 
of   contributory   negligence.      Matthews 

V.  Missouri,  K.  &  T.  R.  Go.    (1901)   

Tex.  Civ.  App.  — ,  66  S.  W.  902. 

It  is  negligent  for  a  railroad  employee 
to  pull  out  the  pin  holding  down  the 
lever  operating  a  semaphore  signal, 
without  taking  measures  to  prevent  the 
lover  from  flying  up  and  striking  him. 
Chapmwi  v.  Pere  Marquette  R  Go 
(1903)    133  Mich.  311,  94  N.  W.  1049. 

10  The  question  whether  it  was  negli- 
gence for  an  able-bodied  workman,  in 
his  forty-fifth  year,  to  step  on  the  sec- 
ond round  from  the  top  of  a  ladder  a 
foot  shorter  than  a  new  brick  wall 
against  which  it  rested,  and  on  or  over 
which  the  workman  had  to  step  over  the 
upper  end  of  the  ladder,  is  for  the  jury. 
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(11)  Taking  dangerous  positions  in  mines." 

(12)  Taking  a  dangerous  position  on  a  ship.^* 


Flanigan  v.  Guggenheim  Smelting  Go, 
(1899)   63  N.  J.  L.  647,  44  Atl.  762. 

One  who  is  upset  and  fatajly  injured 
while  at  work  on  a  ladder  putting  up 
shades  in  the  course  of  his  employment, 
by  a  baggage  truck  wheeled  against  the 
ladder  by  another  person,  is  not,  as  a 
matter  of  law,  guilty  of  contributory 
negligence.  Krulder  v.  Woolverton 
(1895)  11  Misc.  537,  32  N.  Y.  Supp. 
742. 

11 A  miner  who,  knowing  that  the 
roof,  of  a  tunnel  is  shattered  and  dan- 
gerous, assists  in  removing  a  support- 
ing timber  and  before  another  is  sub- 
stituted sits  down  to  rest  under  the 
place  whence  the  timber  has  been  re- 
moved, is  guilty  of  contributory  negli- 
gence. Bunt  V.  Sierra  Buttes  Gold 
Min  Co.  (1885)  11  Sawy.  178,  24  Fed. 
847,  affirmed  in  (1891)  138  U.  S.  483, 
34  L.  ed.  1031,  11  Sup.  Ct.  Rep.  464. 

A  miner  who  continues  to  work  at 
a  place  where  he  could  not  help  seeing 
that  a  fall  of  the  roof  might  occur  at 
any  moment  is  negligent,  although  the 
necessary  props  had  been  ordered  and 
were  being  brought.  Knight  v.  Cooper 
(1892)   36  W.  Va.  232,  14  S.  E.  999. 

A  miner  who  goes  to  work  in  a  drift 
at  a  place  where  he  has  observed  that 
the  roof  is  in  a  dangerous  condition 
cannot  recover  for  injuries  caused  by  a 
fall  of  the  rock.  Evans  v.  Ohessmond 
(1890)    38  111.  App.   615. 

An  experienced  miner,  extracting 
coal  under  a  contract  by  which  he  is 
to  do  his  own  timbering,  and  receive 
pay  by  the  ton,  is  guilty  of  such  con- 
tributory negligence  as  will  prevent  a 
recovery  for  an  injury,  where  on  a  day 
when  work  is  not  being  carried  on  in 
the  mine  he  voluntarily  and  without 
any  sudden  emergency  sits  down  under 
a  hanging  wall  which  he  knows  is  dan- 
gerous and  liable  to  fall  at  any  time. 
Fowler  v.  Pleasant  Valley  Coal  Co. 
(1898)   16  Utah,  348,  52  Pae.  594. 

A  miner  who,  in  passing  through  an 
entry  of  the  mine  to  the  surface,  stops 
at  a  place  under  the  roof  which  a  recent 
fall  has  demonstrated  to  be  dangerous, 
is  guilty  of  contribiitory  negligence  pre- 
cluding recovery  for  his  death  caused 
by  a  subsequent  fall, — especially  where 
he  might  have  gone  to  the  surface 
through  another  entry.     Colorado  Coal 


&  I.  Co.  V.  Carpita  (1895)  6  Colo.  App. 
248,  40  Pac.  248. 

A  miner  who,  with  reason  to  suspect 
the  presence  of  dangerous  gases  at  a 
point  at  which  he  is  working,  remains; 
for  a  considerable  time  engaged  in  con- 
versation having  no  reference  to  the 
prosecution  of  the  work  of  the  mine, 
is  guilty  of  negligence  which  will  pre- 
vent recovery  for  his  death  caused  by 
an  explosion  of  such  gases.  Morgan  v. 
Carhon  Bill  Coal  Co.  (1893)  6  Wash. 
577,  34  Pac.  152,  772. 

Whether  an  employee,  who  was  en- 
gaged in  blasting  rock  with  dynamite 
in  the  employer's  mine,  and  was  killed 
by  the  explosion  of  a  dynamite  cart- 
ridge, was  guilty  of  negligence  in  pre- 
maturely entering  the  mine  twenty 
minutes  after  the  fuse  had  been  lighted, 
where  cartridges  generally  exploded 
two  or  three  minutes  after  the  fuse  was 
lighted,  was  properly  submitted  to  the 
jury  as  a  question  of  fact.  Eureka  Co. 
v.  Bass  (1886)  81  Ala.  200,  8  So.  216. 

The  conductor  of  a  train  of  cars- 
which  is  being  hauled  out  of  a  mine 
cannot  be  held  negligent,  as  a  matter 
of  law,  in  riding  on  the  front  car,  where 
the  evidence  is  conflicting  as  to  what  is 
the  proper  position  lender  such  circum- 
stances. Crabell  v.  Wapello  Coal  Co. 
(1886)  68  Iowa,  751,  28  N.  W.  56. 

A  miner  who  worked  for  ten  to  four- 
teen hours  under  an  overhanging  rock, 
and  steadily  undermined  the  support 
beneath  the  end  of  the  rock,  and  thus, 
caused  its  dislodgment  and  precipita- 
tion upon  himself,  cannot  recover  for 
the  injuries  received.  Heald  v.  Wal- 
lace (1902)  109  Tenn.  346,  71  S.  W.  80. 

A  brakeman  on  cars  in  a  mine,  who 
unnecessarily  takes  a  position  on  the 
motor,  and  is  crushed  by  the  roof,  is 
guilty  of  contributory  negligence,  where 
he  was  familiar  with  the  dangers  to  be 
encountered.  Walsh  v.  Permsylvamia 
Coal  Co.  (1911)  231  Pa.  518,  80  Atl. 
1053. 

See  also  note  5,  supra. 

18  A  longshoreman  engaged  in  piling 
cotton  bales  upon  a  dock  is  guilty  of 
contributory  negligence  which  will  pre- 
vent his  recovery  for  injuries  sustained 
by  the  fall  of  a  bale  through  the  slip- 
ping of  the  hooks  used  in  hoisting  it, 
where  he  stands  under  the  bale  while  it 
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(13)   Taking  a  dangerous  position  with  relation  to  electric  appli- 


ances. 


18 


(14)  Taking  a  position  which  is  dangerous  with  respect  to  inflam- 
mable gases." 

[(15)  Taking  a  dangerous  position  in  moving  heavy  objects." 
(16)  Going  into  dangerous  places  in  the  dark.**] 
In  the  section  dealing  with  the  servant's  duty  to  keep  a  proper 
lookout  and  take  notice  of  his  surroundings  many  other  cases  illus- 
trating the  extent  of  the  servant's  right  to  recover  for  injuries  received 
while  in  a  dangerous  position  are  collected. 


ascends,  when  he  is  not  ordered  so  to 
do,  and  the  bale  is  not  lifted  until  he 
himself  gives  the  order  therefor;  and 
the  fact  that  he  is  crowded  by  tlie 
trucks  bringing  cotton  will  not  excuse 
such  negligence,  where  the  truckmen 
place  the  trucks  where  he  requires  them, 
and  he  can  give  directions  which  would 
leave  him  room  to  move  out  of  danger. 
Reclca  v.  Ocean  8.  8.  Co.  (1893)  3  Misc. 
526,  23  N.  Y.  Supp.  3. 

A  seaman  who  unnecessarily  stays  in 
a  position  where  he  is  liable  to  become 
entangled  in  a  towing  hawser  is  negli- 
gent. The  Samuel  8.  Thorpe  (1900)  99 
Ted.  108. 

13  A  lineman  who,  when  sent  to  ascer- 
tain the  nature  and  extent  of  trouble 
with  telephone  wir^s,  caused  by  a  charge 
of  electricity  transmitted  from  the  wires 
of  a  trolley-car  company,  ascends  a 
pole  belonging  to  the  latter  company, 
and  so  comes  into  contact  with  a 
charged  wire,  is  negligent  if  he  could 
have  done  the  same  work  and  avoided 
that  contact  by  ascending  a  pole  close 
by,  which  belonged  to  the  telephone 
company.  Jackson  &  8.  Street  R.  Co. 
V.  Simmons  (1901)  107  Tenn.  392,  64 
S.  W.  705. 

The  question  as  to  contributory  negli- 
gence of  an  employee  of  an  electric  rail- 
way company  in  mounting  upon  a  box 
on  the  repair  car  while  attempting  to 
■draw  a  trolley  wire  into  position  by 
means  of  a  block  and  tackle,  precluding 
recovery  for  injuries  caused  by  falling 
when  the  wire  broke  and  struck  him, 
is  for  the  jury,  notwithstanding  that 
the  portion  of  the  work  at  which  he  was 
engaged  at  the  time  of  the  accident 
could  have  been  performed  more  safely 
while  standing  on  the  ground,  it  ap- 
pearing that  the  elevated  position  was 
necessary  to  enable  him  to  connect  the 


trolley  wire  with  the  span  wire,  which 
was  necessary  to  the  completion  of  his 
task.  Dixon  v.  Bausman  (1897)  17 
Wash.  304,  49  Pac.  540. 

A  lineman  who  knows  that  the  wires 
are  uninsulted  and  carry  a  high  voltage 
is  guilty  of  negligence  in  carelessly 
coming  in  contact  with  them.  Kile  v. 
Union  Electric  Light  &  P.  Co.  (1910) 
149  Mo.  App.  354,  130  S.  W.  89. 

l*A  servant  who,  when  near  an  ori- 
fice from  which  an  explosive  or  inflam- 
mable gas  is  escaping,  carries  an  un- 
protected light  in  his  hand,  is  negligent. 
Bamnon  v.  Luta  (1893)  158  Pa.  166,  27 
Atl.  890  (the  evidence,  however,  was 
held  not  to  show,  as  matter  of  law,  that 
the  accident  was  caused  by  his  negli- 
gence) ;  Benfield  v.  Vacuum  Oil  Co. 
(1894)   75  Hun,  209,  27  N.  Y.  Siipp.  ]6. 

16  A  workman  who,  in  helping  to 
move  a  car  loaded  with  heavy  flasks, 
piled  one  above  another,  and  kept  apart 
by  iron  dogs,  inserted  at  equal  dis- 
tance at  top  of  and  around  the  circum- 
ference, places  his  hand  between  the 
molds,  so  that,  by  the  shifting  of  them 
his  hand  is  crushed,  is  guilty  of  con- 
tributory negligence.  Viane'lo  v.  Wash- 
ington Iron  Works  Co.  (1908)  55 
Wash..  552,  104  Pac.  784. 

A  servant  engaged  in  removing  ties 
from  a  bridge,  who  places  his  hand  on 
the  end  of  a  tie,  so  that  if  the  tie 
struck  a  girder  his  hand  would  be 
crushed,  is  guilty  of  contributory  negli- 
gence. Daniels  v.  Covington  &  C.  Elev. 
R.  &  Transfer  &  Bridge  Co.  (1902) 
23  Ky.  L.  Rep.  1800,  66  S.  W.  187. 

16  An  employee  who  knows  nothing 
of  the  conditions  in  a  room  in  a  vine- 
gar factory,  and  goes  into  it  in  the 
dark,  and  is  injured  by  falling  into  a 
vat  of  boiling  molasses,  cannot  recover. 
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The  extent  to  which  the  duty  to  avoid  a  dangerous  position,  as 
qualified  by  the  servant's  right  to  rely  on  a  fellow  servant's  proper 
performance  of  his  duties,  is  discussed  in  §  1271,  post. 

1252.  [336]  Going  into  a  dangerous  position  without  notifying  per- 
sons from  whose  acts  danger  may  be  anticipated. — The  fact  that  a 
servant,  before  putting  himself  in  a  dangerous  position,  had  communi- 
cated his  intention  to  those  persons  whose  acts,  performed  in  the  or- 
dinary course  of  their  duties,  would  be  likely  to  injure  him,  if  they 
proceeded  with  those  duties  on  the  assumption  that  he  did  not  occupy 
that  position,  is  sometimes  an  element  which  so  far  tends  to  negative 
the  inference  of  culpability  that  a  court  cannot  say,  as  matter  of  law, 
that  recovery  is  barred.^ 

On  the  other  hand,  his  failure  to  notify  those  persons  of  what  he 
was  going  to  do  is  an  element  which  will  often  preclude  him  from 
maintaining  an  action  under  circumstances  which  would  otherwise  be 
either  unquestionably  indicative  of  an  absence  of  culpability,  or  ren- 
der it  necessary  to  take  the  opinion  of  the  jury  upon  the  quality  of  his 
conduct.* 

State  use  of  Linton  v.  Baltimore  Mfg.  (1896)    116  Ala.   360,  23   So.   52    (oar 

Co.    (1909)    109  Md.   404,   72  Atl.   602.  inspector  went  under   car   standing   on 

1  Where  a  car  repairer  was  injured  side  track);  Campbell  v.  Illinois  C.  R. 
while  on  the  side  of  the  roof  of  a  car  Go.  (1904)  124  Iowa  302,  100  N.  W. 
attached  to  a  train  standing  at  its  30  (servant  went  between  cars)  ;  Louis- 
passenger  station,  through  the  negli-  ville  &  TSf.  R.  Co.  v.  Lumpkin  (1010) 
gent  starting  of  the  engine,  and  15  136  Ky.  290,  124  S.  W.  318  (engineer 
minutes  before  starting  time  he  notified  went  under  engine)  ;  Lumpkin  v.  Louis- 
the  fireman  in  charge  of  the  locomo-  ville  d  N.  R.  Co.  (1911)  144  Ky.  621, 
tive  not  to  start,  because  he  had  to  139  S.  W.  800  (engineer  went  under 
measure  a  ventilator  on  the  car,  the  engine  to  make  repairs)  ;  Losnes  v. 
question  whether  he  was  guilty  of  neg-  LeRoy  (1906)  44  Wash.  416,  87  Pac. 
ligenee  in  going  on  the  car  while  stand-  502  (car  repairer  went  between  cars 
ing  at  the  station,  instead  of  waiting  without  setting  signal)  ;  St.  Louis,  I. 
until  it  had  been  placed  in  the  yard,  M.  &  S.  R.  Go.  v.  Dupree  (1907)  84 
where  such  repairs  were  generally  made.  Ark.  377,  120  Am.  St.  Eep.  74,  105 
is  for  the  jury.  Sherman  v.  Delaware  S.  W.  878  (car  inspector)  ;  Elgin,  J. 
<i  B.  Canal  Co.  (1899)  71  Vt.  325,  45  c€  E.  R.  Go.  v.  Herath  (1906)  129  111. 
Atl.   227.  App.    416,   affirmed  in    (1907)    230   111. 

2  Thus  a  railway  employee,  when  109,  82  N.  E.  610,  second  appeal 
about  to' put  himself  in  such  a  position  (1909)  149  111.  App.  268  (car  re- 
with  respect  to  a  stationary  car  that,  pairer). 

if  it  should  be  moved  unexpectedly,  he  The  same  result  follows  where  the 
Tvill  in  all  probability  be  injured,  is  injury  is  caused  by  the  moving  of  the 
bound  to  notify  all  other  employees  car  upon  which  the  servant  is  work- 
whose  work  may,  in  its  progress,  pro-  ing.  Norfolk  d  W.  R.  Co.  v.  Graham 
duce  a  movement  of  the  car,  or  to  (1898)  96  Va.  430,  31  S.  E.  604  (em- 
put  out  a  flag  or  other  signal  which  ployee  went  under  car  forming  part 
will  show  them  where  he  is.  Whitmore  of  a  train)  ;  Lumpkin  v.  Southern  R. 
v  Boston  &  M.  S.  Co.  (1890)  150  Co.  (1896)  99  Ga.  Ill,  24  S.  E.  963 
Mass  477  23  N.  E.  220  (car  inspee-  (night  watchman  climbed  on  car), 
-tor)  ■  Alabama  G.  S.  R.  Go.  v.  Roach  The  fact  that  a  car  repairer  who  had 
(1895)  110  Ala.  266,  20  So.  132;  put  out  no  signal  relied  on  another  em- 
M.  &  S.  Vol.  III.— 218. 
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1253.  [337]  Going  into  or  remaining  in  an  unauthorized  position. — 
In  a  later  chapter  (lxvi.)  we  shall  have  occasion  to  consider  the  rule 
that  a  servant  who  is  injured  while  in  a  place  where  his  duties  do  not 
require  him  to  be  cannot  recover  for  the  reason  that  the  obligations 


ployee  who  was  standing  outside,  to 
give  warning  and  prevent  other  cars 
from  striking  the  car  on  which  he  was 
working,  will  not  enable  him  to  re- 
cover. Southern  P.  Co.  v.  Pool  (1896) 
160  U.  S.  438,  40  L.  ed.  485,  16  Sup. 
Ct.  Rep.  338;  HuUen  v.  Chicago  &  N. 
W.  R.  Co.  (1900)  107  Wis.  122,  82 
N.  W.  710  (engineer  went  under  en- 
gine) ;  Whitcomb  v.  McNulty  (1901) 
45  C.  C.  A.  90,  105  Fed.  863  (similar 
facts)  ;  Bpencer  v.  Ohio  d  M.  R.  Co. 
(1892)  130  Ind.  181,  29  N.  E.  915 
(employee  went  under  engine  without 
notifying  engineer). 

A  railroad  brakeman  is  guilty  of 
negligence  preventing  recovery  for  his 
death,  where  he  goes  between  cars  in 
the  nighttime  without  any  warning  or 
signal  to  the  engineer,  and  at  a  time 
when  the  latter  is  following  the  signals 
of  another  brakeman.  Atchison,  T. 
&  8.  F.  R.  Co.  V.  Alsdorf  (1892)  47 
HI.  App.  200  (1894)  56  IlL  App. 
578. 

Or  where  he  goes  between  cars  at 
any  time  without  giving  any  notice  to 
those  in  charge  of  the  engine  and  train, 
after  he  knows  that  two  unsuccessful 
attempts  have  been  made  to  couple  the 
cars,  and  that  the  attempt  to  couple 
them  has  been  suspended.  Nihill  v. 
New  York,  N.  H.  d  H.  R.  Co.  (1896) 
167  Mass.  52,  44  N.  E.  1075. 

The  same  rule  is  applicable  where 
an  employee  in  a  mine,  familiar  with 
the  movement  of  the  cars,  gives  no 
warning  to  have  the  cars  stopped  while 
he  is  at  work  on  the  track,  and  is 
struck  by  a  car  while  assisting  the 
mining  boss  to  repair  a  stairway  be- 
side the  track  on  which  the  lifting  cars 
ran.  Jenkins  v.  Mahopac  Iron-Ore  Co. 
(1890)  52  N.  Y.  S.  R.  866,  10  N.  Y. 
Supp.  484. 

Similarly,  any  employee  who  is  about 
to  assume  such  a  position  with  respect 
to  stationary  machinery  that,  if  it  be- 
gins to  move,  he  will  be  injured,  is 
negligent  if  he  fails  to  give  notice  of 
what  he  is  going  to  do  to  the  person 
who  controls  that  movement.  Cleary 
V.  Dakota  Packing  Co.  (1898)  71 
Minn.   150,   73   N.   W.   717,   Rehearing 


denied  in  (1898)  71  Minn.  155,  73 
N.  W.  1099;  8t.  Louis  Press  Brick  Co. 
V.  Kenyan  (1893)  57  111.  App.  640; 
Cullen  V.  Siggins  (1905)  216  111.  78, 
74  N.  E.  698  (plaintiflf  attempted  to 
enter  elevator  by  door  on  opposite  side 
from   operator). 

So,  a  servant  whose  duties  do  not 
require  him  to  go  into  an  elevator  well, 
and  who  has  observed  that  the  cage  i* 
standing  at  a  floor  above,  cannot  re- 
cover damages  if,  without  giving  any 
warning  of  his  intention,  he  enters 
the  well  for  the  purpose  of  picking  up- 
an  article  which  he  happens  to  need, 
and  is  injured  by  the  descent  of  the 
cage.  O'Donnell  v.  International  Nov. 
Co.  (1900)  49  App.  Div.  408,  63  N.  Y. 
Supp.   290. 

Other  illustrations  of  the  general 
principle  are  furnished  by  the  decisions 
that  a  railway  employee  who,  when  or- 
dered to  hurry  from  the  rear  of  a  train, 
goes  close  to  a  box  car  from  which  he 
knows  that  ties  are  being  rapidly 
thrown,  without  giving  any  warning  of 
his  approach,  when  a  way  of  safety  is 
open  to  him,  cannot  recover  for  an  in- 
jury caused  thereby  {Thoman  v.  Chi- 
cago £  N.  W.  R.  Co.  [1894]  92  Iowa, 
196,  60  N.  W.  612)  ;  and  that  an  em- 
ployee who  knows  that  a  manhole  lead- 
ing to  a  sewer  is  used  to  clean  out  the 
sewer  when  it  becomes  clogged  during 
the  operations  of  the  employer,  and 
also  for  blowing  off  steam  from  boilers, 
is  guilty  of  contributory  negligence  if 
he  goes  into  it  to  clean  out  the  sewer 
without  notifying  the  person  in  charge 
of  the  boilers  {McLean  v.  Chemical 
Paper  Co.  [1895]  165  Mass.  5,  42 
N.  E.  330). 

In  Texas  the  failure  to  notify  coem- 
ployees  under  such  circumstances  as 
those  presented  by  the  cases  cited 
above  is  not  negligence,  as  a  matter  of 
law.  Dewalt  v.  Houston,  E.  d  W.  T. 
R.  Co.  (1900)  22  Tex.  Civ.  App.  403, 
55  S.  W.  534  (employee  went  on 
track)  ;  Chilf,  0.  &  8.  F.  R.  Co.  v. 
Harris  (1899)  —  Tex.  Civ.  App.  — , 
51   S.  W.  864   (car  repairer). 

Compare  also  cases  cited  in  §§  1250, 
note  3,  1251,  notes  2,  6,  ante. 
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of  the  master  do  not  follow  him  into  such  a  place  or  enure  to  his 
benefit  while  he  is  in  it.  Under  the  circumstances  presented  in  some 
cases  of  this  type,  his  inability  to  recover  may  also  be  referred  to 
the  conception  that,  in  going  into  the  place  in  question,  he  was  guilty 
of  contributory  negligence.^  An  additional  ground  for  declaring  his 
action  not  to  be  maintainable  is  shown  where  it  appears  that,  while 
in  such  a  place,  he  conducted  himself  in  an  imprudent  manner.^ 


1  An  employee  who  rides  on  the  en- 
gine, when  he  is  not  engaged  in  oper- 
ating the  train,  but  merely  conveyed  on 
it  as  a  passenger,  is  guilty  of  contribu- 
tory negligence  which  will  prevent  re- 
covery for  his  death  by  the  collapse 
of  a  bridge  under  the  engine.  Doggett 
V.  Illinois  0.  R.  Co.  (1872)  34  Iowa, 
284. 

Negligence  is  inferable  where  a  car- 
penter, employed  to  do  work  on  the 
upper  deck  of  a  vessel  in  port,  hid  his 
tools  below  at  night,  and  on  going  to 
get  them  fell  into  a  bunker  hole.  Bel- 
ford  V.  Canada  Shipping  Co.  (1885) 
35  Hun,  347. 

A  servant  who  gets  into  a  car  for 
the  purpose  of  loosening  the  ore  when 
it  has  become  clogged  in  the  chute 
discharging  it  is  guilty  of  negligence 
which  will  prevent  recovery  for  an  in- 
jury received  from  an  overhead  trolley 
wire,  where  the  evidence  shows  that  he 
had  never  been  authoried  to  get  into 
the  car  for  such  a  purpose,  and  it 
was  unnecessary  to  do  so.  Leppala  v. 
Cleveland  Iron-Min.  Co.  (1900)  122 
Mich.  633,  81  N.  W.  553. 

A  conductor  of  an  electric  car,  who 
is  also  a  competent  motorman,  cannot 
be  held  negligent  on  the  ground  that 
he  temporarily  took  the  place  of  the 
regular  motorman  while  the  latter  was 
eating  his  dinner.  Gamble  v.  Akron, 
B.  &  C.  R.  Co.  (1900)  63  Ohio  St. 
352,  59  N.  E.  99  (collision  with  another 
car  as  a  result  of  dispatcher's  fault). 

A  workman  employed  outside  a  mill, 
who,  after  passing  through  it  to  get  a 
drink  of  water,  unnecessarily  goes  out 
of  his  way  to  assist  a  millhand  and 
falls  through  a  hole  in  the  floor,  not 
guarded  as  required  by  statute,  cannot 
recover.  Finley  v.  Miscamphell  (1891) 
20  Ont.  Hep.  29. 

In  a  Scotch  case,  one  of  the  judges 
declined  to  adopt  in  its  entirety  the 
doctrine  of  certain  English  cases  cited, 
that  no  person  who  is  injured  in  life 


or  limb,  when  in  a  place  where  he 
ought  not  to  be,  can  have  an  action 
against  the  master,  although  the  latter 
may  be  in  fault.  But  it  was  held  that 
a  workman  cannot  recover  where  he 
perseveres  in  going  back  to  a  place, 
after  he  has  become  aware  of  the  danger 
to  which  he  will  be  exposed.  Gray  v. 
Lawson  (1860)  22  Sc.  Sess.  Cas.  2d 
Series,  710. 

For  an  employee  to  ride  home  from 
his  work  on  a  flat  car  instead  of  in  the 
caboose  is  negligence  as  a  matter  of 
law.  Barley  v.  Southern  Indiana  R. 
Go.  (1903)  30  Ind.  App.  406,  66  N. 
E.  72. 

An  employee  who  takes  a  position 
away  from  that  assigned  to  him,  and 
is  injured  by  a  bolt  projecting  from  a 
shaft,  cannot  recover.  Fox  v.  Clear- 
Held  Wooden  Ware  Co.  (1905)  211  Pa. 
645,   61  Atl.  245. 

The  master  is  not  liable  for  injuries 
to  a  servant  caused  by  a  projecting 
bolt  on  a  shaft  where  the  servant  had 
no  business  at  that  place.  Pox  v.. 
Clearfield  Wooden  Ware  Co.  (1905) 
211   Pa.   645,   61  Atl.   245. 

An  employee  of  an  electric  light  and 
power  company,  who,  for  purposes  of 
his  own,  goes  into  a  pit  below  the 
floor,  containing  wires  of  high  voltage, 
and  is  injured  by  coming  in  contact 
with  them,  is  guilty  of  contributory 
negligence.  Sweezo  v.  Cheboygan  Elec- 
tric Light  A  P.  Co.  (1911)  166  Mich. 
25,   131  N.  W.   125. 

An  engineer  with  knowledge  that  his- 
engine  is  defective  is  guilty  of  negli- 
gence in  running  it  at  a  rate  of  from 
45  to  48  miles  an  hour  around  a  3- 
degree  curve.  Adams  v.  2Veto  York,  N.. 
H.  &  E.  R.  Co.  (1908)  199  Mass. 
476,   85   N.  E.   585. 

2  A  servant  who  gropes  along  a  dark 
passageway  on  his  master's  premises 
where  he  has  no  business,  and  opens  a 
door  and  falls  down  an  elevator  which 
has  a  bar  in  front  of  it,  has  no  cause 
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Evidence  to  this  effect  obviously  suggests  a  breach  of  the  duty  dis- 
cussed in  §  1245,  ante. 

The  boundary  line  between  cases  in  which  the  position  of  the 
servant  was  merely  one  which  he  was  not  authorized  to  occupy,  and 
cases  in  which  that  position  was  one  which  he  had  been  expressly 
forbidden  to  occupy,  is  not  easy  to  define.  But  the  distinction  is 
seldom,  if  ever,  of  any  practical  importance,  the  servant  having  no 
right  of  action  in  either  event  unless  some  qualifying  factor  is  intro- 
duced by  the  evidence.  The  cases  which  deal  with  the  effect  of  an 
express  prohibition  are  reviewed  in  §§  1279,  1280,  post. 

1254.   [338]  Doing  work  in  an  unnecessarily  dangerous  manner;  cases 

relating  to  work  on  railways. —  (Compare  §  1264,  subd.  (3),  post.) 
— The  doctrine  that  negligence  may  be  inferred,  as  a  matter  of  law, 
when  it  is  apparent  that  the  act  which  caused  the  injury  was  done 
in  an  unnecessarily  dangerous  manner,  has  been  applied  in  the 
predicaments  exemplified  in  the  following  paragraphs: 

(1)  Operating  cars  in  a  dangerous  manner. — JSTegligence  is  im- 
puted, as  a  matter  of  law,  to  an  employee  who  allows  a  car  under 
his  management  to  travel  at  a  rate  of  speed  which  is  dangerous  un- 
der the  circumstances.^ 

(2)  Participating  in  the  making  of  a  flying  switch. — As  it  is  a 
universal  practice  to  make  flying  switches,  a  brakeman  is  not  guilty 

of  action  against  his  master.     Pfeiffer  l  In  English  v.  Chicago,  M.  d  St.  P. 

V.  Ringler   (1884)    12  Daly,  437.  R.   Co.    (1885)    24   Fed.   908,   Mr.   Jus- 

A   servant  employed   to   scrub   floors  tice    Brewer   puts   the    case    of    an   en- 

in  a  factory  does  not  exercise  ordinary  gineer  who  is  told  to  take  his  engine 

care   in  groping  about  in  the   dark   in  and    run    it   to    such    a    place    over    a 

an    unfamiliar    part    of    the    building,  track   which   both   parties   knew   to   be 

and  cannot  recover  for  an  injury  caused  dangerous,    the    time    at    which    he    is 

by  falling  through  an  unguarded  open-  to     reach    his     destination    not     being 

ing  to  an  elevator  shaft,  where  her  em-  specified,  so  that  the  rate  of  speed  was 

ployer     had     no    knowledge    that     she  reasonably  within  his  control,  and  he, 

would  go   into  the  room   opening   into  instead    of    going    5    miles    an    hour, 

such     elevator     shaft.       Jorgenson     v.  which  would  be  safe,  goes  30  miles  an 

Johnson  Chair  Co.   (1896)   67  111.  App.  hour,   which    is   unsafe.      If    he    is    in- 

80,    affirmed    in     (1897)     169    111.    429,  jured   on   the   trip,   he   cannot   say,    "I 

48    N.    E.    822,    solely    on    the    ground  was   told   to   make    that   trip,   and   al- 

that  she  was  in  a  part  of  the  building  though  I  went   at  that   rapid   speed   I 

where    she   had    no    right   to   be.      See  am    not    guilty    of   contributory    negli- 

note  1,  supra.  gence."     See  also  §   1245,  ante. 

A   railroad   employee   who,   when   off  An  employee  who  knowingly  runs   a 

duty,  loiters   carelessly  about  the  rail-  defective    hand    car    at    a,    speed    of    8 

road  tracks,  and  voluntarily  puts  him-  miles  an  hour  is  negligent.     Texas  Go. 

self  in  a  place  and  posture  of  obvious  v.  Beck    (1911)    —  Tex.  Civ.  App.  — , 

danger,   and  neglects  to  use  his  senses  133  S.  W.  439. 

to  avoid  injury,   is  guilty  of  contribu-  An  engineer  is  guilty  of  contributory 

tory   negligence.     Moore   v.   Norfolk   &  negligence  in  running  his  train  into  a 

W.   R.   Co.    (1891)    87   Va.   489,    12    S.  station    where    other    trains    may    be 

E.  968.  standing,    without    keeping    a    lookout. 


§  1254] 


NEGLIGENCE  AT  TIME  OF  INJURY. 


3477 


of  contributory  negligence,  as  a  matter  of  law,  in  participating  in 
this  operation,  although  such  method  is  not  the  safest  which  can  be 
used.*  (See  §  1269,  post.)  But  such  negligence  will  be  inferred 
where  the  making  of  a  flying  switch  is  carried  out  in  a  dangerous 
manner.* 

(3)  Adopting  a  dangerous  method  of  coupling  or  uncoupling  cars. 
— (Compare  §  1250,  subd.  (10),  ante.)  A  servant  coupling  cars 
may  be  found  negligent,  where  he  does  not  make  a  proper  use  of 
coupling  pins ;  *  or  where  he  does  not  regulate  his  movements  with 


International  d  G.  W.  R,  Oo.  v.  Brice 
(1906)   100  Tex.  203,  97  S.  W.  461. 

To  run  a  locomotive  at  the  rate  of 
50  to  60  miles  an  hour  around  a 
curve  is  negligence.  Galveston,  U.  & 
8.  A.  R.  Co.  V.  Gillespie  (1908)  48 
Tex.  Civ.  App.  56,  106  8.  W.  707. 

A  motorman  who  runs  his  car  at  a 
reckless  rate  of  speed  on  a  rainy  night, 
with  the  window  of  the  vestibule  nearly 
closed  and  covered  with  raindrops,  so 
that  he  could  not  see  further  than  10 
feet  ahead  of  him,  cannot  recover  for 
injuries  received  by  his  inability  to 
control  the  car  in  time  to  avoid  a 
collision,  merely  because  he  might 
have  seen  better  had  the  car  door  been 
equipped  with  a  curtain.  Horton  v. 
Crosstoicn  Street  R.  Co.  (1909)  137 
App.  Div.  420,  121  N.  Y.  Supp.  749. 

2  St.  Louis  d  S.  F.  R.  Co.  v.  French 
(1896)     56    Kan.    584,    44    Pac.     12; 

Florida  C.  &  P.  R-  Co.  v.  Mooney 
(1898)  40  Fla.  17,  24  So.  148;  Florida, 
C.  &  P.  R.  Co.  V.  Mooney  (1903)  45 
Fla.  286,  110  Am.  St.  Rep.  73,  33  So. 
1010. 

3  As,  where  an  employee  intrusted 
with  the  pulling  out  of  a  coupling  pin, 
signaled  the  engineer  to  start  before  it 
had  been  pulled,  the  result  being  that 
the  car  Avas  derailed  and  the  employee 
killed  {Broume  v.  New  York  &  TV.  E. 
R.  Co.  [1893]  158  Mass.  247,  33  N.  E. 
650),  or  where  the  switchman  failed 
to  see  that  the  switch  was  in  a  proper 
condition  before  signaling  the  engineer 
to  come  ahead  (Jarvis  v.  Drake  [1901] 
97  111.  App.  153). 

The  attempt  to  make  a  running 
switch  when  the  detached  car  has  no 
brakeman  on  it  and  is  under  no  con- 
trol is  ncijligence,  because  highly  dan- 
gerous Wilson  V.  Atlantic  Coast  Line 
R.  Co.  (1906)  142  N.  C.  333,  55  S.  B. 
257. 


*  A  brakeman  while  uncoupling  cars 
by  placing  his  entire  liand  on  the  head 
of  the  bolt  before  the  slack  comes  is 
not  guilty  of  such  contributory  negli- 
gence as  will  prevent  recovery  for  an 
injury  to  his  hand,  although  some  ex- 
perienced brakemen  testify  that  the 
prudent  way  is  to  take  hold  of  the 
pin  with  the  thumb  and  forefinger  just 
as  the  slack  comes,  but  that  only  ex- 
perts can  employ  that  method.  Camp- 
bell V.  McCoy  (1893)  3  Tex.  Civ.  App. 
298,   23   S.   W.   34. 

According  to  several  decisions,  negli- 
gence is  inferable,  as  matter  of  law, 
where  a  brakeman  who  is  reasonably 
well  versed  in  his  duties  is  injured 
through  using  a  straight,  instead  of  a 
crooked,  link  to  couple  cars  having 
drawheads  of  unequal  height.  Welch 
V.  New  York  C.  &  H.  R.  R.  Oo.  (1892) 
43  N.  Y.  S.  R.  958,  17  N.  Y.  Supp. 
342;  Hulett  v.  St.  Louis,  K.  C.  &  N. 
R.  Co.  (1878)  67  Mo.  239;  Norfolk  & 
W.  R.  Co.  V.  Emmert  (1887)  83  Va. 
640,  3  S.  E.  145;  St.  Louis,  I.  M.  & 
8.  R.  Co.  V.  Biggins  (1884)  44  Ark. 
293. 

A  switchman  who,  in  attempting  to 
couple  cars  the  drawheads  of  which 
were  of  unequal  height,  tried  to  force 
the  link  in  the  higher  drawhead  down 
to  the  lower  one  as  the  cars  came  to- 
gether, after  an  unsuccessful  attempt 
with  the  link  in  the  lower  drawhead, 
was  guilty  of  such  contributory  negli- 
gence as  precludes  recovery  for  injuries 
sustained  thereby,  where  it  was  the 
custom  of  switchmen  in  making  a 
coupling  of  this  kind  to  use  a  straight 
link  placed  in  the  higher  drawhead 
and  prop  up  the  lower  one,  and  liia 
excuse  for  not  doing  so  was  want  of 
time  to  prop  the  lower  drawhead  after 
the  rebound  of  the  car,  and  before  it 
was  "kicked"  a  second  time  against  the 
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due  reference  to  the  fact  that  the  cars  have  double  buffers ; '  or 
where  he  unites  dissimilar  couplings  in  an  unsafe  manner ;  ^  [or 
where  he  goes  between  the  cars  while  in  motion  when  he  could 
have  had  them  stopped.®"] 

(4)  Passing  over  the  ears  of  a  moving  train  in  an  improper  man- 
ner.—Walking  over  a  train  of  flat  cars  when  in  motion,  or  stepping 
from  one  to  the  other,  is  not  negligence  per  seP  But  an  employee 
cannot  recover  for  injuries  caused  by  doing  either  of  these  acts  in  a 
dangerous  manner.* 

(5)  Attempting  to  mount  moving  engines  or  cars. — (See  also  §§ 
1363,  1364,  subd.  d,  1366,  post;  and  compare  §  1255,  subd.  (9), 
post. )  In  some  cases  the  mere  fact  that  a  servant  attempted  to  mount 
a  moving  train  without  any  necessity  seems  to  have  been  regarded  as 
sufficient  to  prevent  his  recovering  damages.*     But  the  preferable 


other  cars,  and  no  emergency  required 
him  to  risk  his'  life  or  limbs  in  mak- 
ing the  coupling  at  that  time.  Moore 
V.   Kansas    City,   Ft.    8.    &   M.   B.    Co. 

(1898)  146  Mo.  572,  48  S.  W.  487. 

A  brakeman  who,  when  he  wa.s  coup- 
ling a  Miller  to  a  Janney  coupler, 
placed  the  pin  in  the  former  and  the 
link  in  the  latter,  instead  of  adopting 
the  reverse  arrangement,  which  was  the 
only  safe  one,  and  then  remained  be- 
tween the  cars  to  shake  the  pin  in, 
was  held  to  be  negligent  as  a  matter  of 
law.    Norfolk  &  W.  R.  Co.  v.  McDonald 

(1891)   88  Va.  352,  13  S.  E.  706. 

5  A  brakeman  who  undertakes  to 
couple  cars  with  double  buffers  by  pro- 
jecting his  arm  straight  in  between  the 
buffers,  when  it  is  well  known  to  rail- 
road men  that  it  cannot  be  done  in  that 
manner  without  injury,  and  it  might 
be  safely  done  by  dropping  his  arm  be- 
low the  buffers,  is  negligent.  Illinoia 
C.  R.  Co.  V.  Harris  (1894)  53  111.  App. 
592. 

6  Negligence  is  inferable  where  a 
brakeman  couples  a  common  drawhead 
to  a  Miller  drawhead,  instead  of  the 
other  way.  Texas,  S.  Y.  d  N.  W.  R. 
Co.  V.  Guy  (1893)  —  Tex.  Civ.  App. 
— ,  23  S.  W.  633. 

^'■Powell  V.  Wisconsin  0.  R.  Go. 
(1908)  87  C.  C.  A.  44,  159  Fed.  864. 
A  switchman  who  attempts  to  adjust 
the  coupling  appliance  of  a  moving  car 
by  running  ahead  of  it,  when  he  could 
have  stopped  the  car  or  reduced  the 
speed,    is   negligent.      Ifew   York,    C.   & 


St.  L.  R.  Co.  V.  Hamlin  ( 1907 )  170  Ind. 
20,  83  N.  E.  343,  15  Ann.  Cas.  988. 

''Atchison,  T.  &  S.  F.  R.  Co.  v. 
McCamdliss  (1885)  33  Kan.  366,  6  Pac. 
587. 

8  A  section  hand  engaged  in  unload- 
ing dirt  from  a  train  of  flat  cars,  in- 
jured by  falling  between  two  cars  while 
running  to  the  rear  of  the  train,  where 
he  had  been  ordered  by  the  conductor,  is 
guilty  of  negligence  and  cannot  recover 
where  he  had  been  repeatedly  warned 
by  the  section  boss  of  the  danger  of 
running  on  such  cars  while  they  were 
in  motion.  Saner  v.  Lake  Shore  &  M. 
S.  R.  Go.  (1895)  108  Mich.  31,  65 
N.  W.  624. 

No  recovery  can  be  had  for  injuries 
to  an  engineer  who,  having  unnecessar- 
ily gone  onto  the  tender,  attempts  to 
return  to  the  cab  while  the  engine  is 
going  round  a  curve  at  a  speed  of  15 
miles  an  hour.  Strange  v.  Wrights- 
ville  &  T.  R.  Co.  (1910)  133  Ga.  730, 
66   S.   E.   774. 

Negligence  is  inferable  where  a  brake- 
man  in  passing  from  one  gondola  car  to 
another  jumps  on  the  end  gate  of  the 
former,  and,  owing  to  its  not  being 
fastened  and  giving  way  under  him,  is 
precipitated  on  to  the  track.  Louis- 
ville &  N.  R.  Co.  V.  Orr  (1890)  91 
Ala.  548,  8  So.  360.  Compare  §  1250, 
note  8,  ante. 

9  Hurst  V.  Kansas  City,  P.  &  G.  R. 
Co.  (1901)  163  Mo.  309,  85  Am.  St. 
Rep.    539,    63    S.    W.    695     (brakeman 
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view  would  seem  to  be  that,  in  view  of  the  normal  requirements  of 
railway  work  and  the  universal  practice  of  railway  employees,  the 
inference  of  negligence  should  not  be  drawn,  as  matter  of  law,  unless 
there  is  proof  of  some  aggravating  circumstance  which  rendered  the 
action  of  the  servant  especially  imprudent.^"  (Compare  the  analogous 
situation  when  the  injury  was  received  in  coupling  or  uncoupling 
cars  in  motion.)  Thus,  it  is  reasonable  to  say  that  a  servant  ought 
not  to  be  allowed  to  recover  where  the  car  or  engine  was  moving  so 
rapidly  that  no  cautioiis  person  would  have  attempted  to  mount  it,^" 
especially  where  the  conditions  under  which  the  attempt  was  made 
rendered  it  unusually  dangerous ;  ^^  or  where  the  part  of  the  car 


signaled  train  to  go  ahead  when  it  was 
stopping  for   him). 

In  Dortch  v.  Atlantic  Qoast  Line  R. 
-Co.  (1908)  148  N.  C.  575,  62  S.  E. 
616,  the  court  said,  obiter,  that  ordin- 
arily jumping  on  or  off  a  moving  car 
is  such  contributory  negligence  as  bars 
Tecovery;  and  it  is  so  held  generally 
in  the  courts  of  this  country. 

9a  Gordon  v.  Kansas  City  Southern 
R.  Co.  (1909)  222  Mo.  516,  121  S. 
W.  80;  Charlton  v.  St.  Louis  <t  S.  F. 
R.  Co.  (1906)  200  Mo.  413,  98  S.  W. 
529;  Creola  Lumber  Co.  v.  Mills 
(1906)    149   Ala.   474,   42   So.   1019. 

It  is  not  negligence  per  se  to  get 
-on  or  off  a  moving  train.  Eidem  v. 
Chicago,  R.  I.  &  P.  R.  Go.  (1910)  158 
111.  App.  82. 

"This  court  has  time  and  time  again 
held  that  it  is  not  dangerous  or  negli- 
gent per  se  to  get  on  or  off  a  moving 
train  or  engine."  Louisville  &  N.  R. 
Co.  V.  Bargainier  (1910)  168  Ala.  567, 
53  So.  138. 

A  conductor  who  attempts  to  mount 
a  freight  car  in  a  train  without  wait- 
ing for  the  caboose  in  the  rear  of  the 
i;rain  to  reach  him,  because  the  train 
is  rapidly  increasing  its  speed,  and 
performs  the  act  in  the  customary  way, 
the  train  moving  about  6  miles  an 
hour,  and  is  injured  because  a  round 
of  the  ladder  gives  way,  is  not  guilty 
of  negligence  as  a  matter  of  law.  Eiley 
V.  Rutland  R.  Co.  (1908)  80  Vt.  536, 
68  Atl.  713,  13  Ann.  Cas.  269. 

The  rule  that  persons  who  are  in- 
jured while  attempting  to  get  on  and 
■off  of  a  moving  train  cannot  recover  for 
any  injuries  which  they  may  sustain 
does  not  apply  with  absolute  strictness 
to    train    hands    who   are    accustomed, 


from  the  nature  of  their  duties,  to 
getting  on  and  off  moving  trains,  where 
the  custom  is  general,  and  not  only 
tolerated  but  approved  by  superior  offi- 
cers. Reeves  v.  North  Carolina  R.  Co. 
(1909)  151  N.  C.  318,  66  S.  B.  133; 
Eeilig  v.  Southern  R.  Co.  (1910)  152 
N.  C.  469,  67  S.  E.  1009. 

Contributory  negligence  cannot  be 
predicated  upon  the  mere  fact  that  a 
switchman  mounted  a  moving  train 
which  was  being  switched  in  the  yards 
of  the  company.  Kansas  City  South- 
em  R.  Co.  V.  Billingslea  (1902)  54 
C.  C.  A.   109,   116   Fed.   335. 

1'  Recovery  was  denied  in  Dowell  v. 
Vicksburg  &  M.  R.  Co.  (1884)  61  Miss. 
519  (train  running  10  or  12  miles  an 
hour)  ;  Louisville  <t  N.  R.  Co.  v.  Wal- 
lace (1891)  90  Tenn.  53,  15  S.  W.  921 
(similar  facts)  ;  Whitfield  v.  Atlantic 
Coast  Line  R.  Co.  (1908)  147  N.  C. 
236,  60  S.  E.  1126  (train  moving  10 
to  15  miles  an  hour)  ;  Southern  R.  Co. 
V.  Williams  (1904)  —  Miss.  — ,  36 
So.  394    (train  moving  "pretty  fast"). 

Where  a'  servant  sues  his  master  for 
injuries  alleged  to  be  caused  by  the 
defective  condition  of  the  footboard  of 
a  locomotive,  which  the  servant  at- 
tempted to  board  while  in  motion,  it 
is  error  to  refuse  to  instruct  that  the 
verdict  should  be  for  the  defendant  if 
the  injury  was  the  result  of  negligence 
of  the  plaintiff  in  attempting  to  board 
the  engine  while  it  was  going  at  a  high 
rate  of  speed.  Houston  &  T.  0.  B. 
Co.  V.  Milan  (1900)  —  Tex.  Civ.  App. 
— ,  58  S.  W.  735,  reversed  on  rehear- 
ing (1901)  60  S.  W.  591,  hut  this 
point  wa?  not  affected. 

11 A  brakeman  was  held  guilty  of 
negligence  where  he  undertook  to  board 
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or  engine  by  which  he  attempted  to  mount  was  one  of  such  a  char- 
acter, or  in  such  a  condition,  as  to  make  the  act  unduly  hazardous ;  ** 


an  engine  moving  from  4  to  6  miles 
an  hour,  the  step  of  which  was,  to 
his  knowledge,  very  high,  at  a  time 
when  his  right  hand  was  encumbered 
with  two  lamps,  and  his  duty  did  not 
require  him  to  get  on  to  the  engine. 
ffeio  York,  L.  E.  rf-  W.  R.  Go.  v.  Lyons 
(1888)    119  Pa.  324,  13  Atl.  205. 

A  brakeman  who  attempts,  after 
dark,  and  with  a  lantern  in  his  hand, 
to  board  a  freight  train  running  8 
miles  an  hour  by  catching  the  ladder 
on  the  side  of  the  car,  is  negligent. 
Kilpatrick  v.  Orand  Trunk  R.  Co. 
(1900)  72  Vt.  263,  82  Am.  St.  Rep. 
939,  47  Atl.   827. 

A  brakeman  who  unnecessarily  at- 
tempts to  board  a  train  moving  5  miles 
an  hour,  the  night  being  dark  and 
the  ground  muddy,  is  negligent.  Cham- 
bers V.  Western  North,  Carolina  R. 
Co.    (1884)    91  N.  C.  471. 

12  It  has  been  held  negligence  for 
a  brakeman  to  attempt  to  get  on  the 
pilot  of  a,  moving  engine.  Cornivall  v. 
Charlotte,  C.  &  A.  R.  Co.  (1887)  97 
N.  C.  11,  2  S.  E.  659;  Grant  v.  Union 
P.  R.  Co.    (1891)    45  Fed.  673. 

A  brakeman  who  knows  that  the 
track  is  very  rough  is  guilty  of  such 
contributory  negligence  as  will  prevent 
a  recovery  for  an  injury  by  attempting 
to  get  on  the  pilot  of  the  engine,  upon 
which  there  are  no  handholds,  with  an 
iron  pin  and  link  weighing  15  pounds 
in  his  hands,  while  the  engine  is  in 
motion.  Walash,  St.  L.  &  P.  R.  Co. 
v.  Kastner  (1898)  80  111.  App.  572. 
Compare  last  note. 

An  employee  who,  in  endeavoring  to 
couple  an  engine  to  a  car,  jumped  upon 
a  rim  IJ  inches  wide  extending  around 
the  pilot  of  the  engine,  while  the  engine 
was  moving  4  or  5  miles  an  hour,  and 
without  having  anything  to  catch  hold 
of,  is  negligent.  Ma/yfield  v.  Savannah, 
G.  &  N.  A.  R.  vo.  (1891)  87  Ga.  374, 
13  S.  E.  459. 

Where  a  brakeman  attempts  to  mount 
a  moving  flat  car  by  stepping  on  the 
journal  box  and  taking  hold  of  a  stand- 
ard placed  on  the  car  to  keep  freight 
from  falling  off,  the  car  not  being  pro- 
vided with  means  for  mounting  it,  and 
the  caboose,  provided  with  steps  intend- 
ed for  use  in  mounting  the  train,  being 
only  four  cars  hack,  he  cannot  recover 


for  an  injury  caused  by  the  standard's 
turning  lound,  so  that  he  lost  his  hold 
of  it.  Quirouct  v.  .Alabama  G.  S.  R. 
Co.  (1900)  111  Ga.  315,  36  S.  E.  599. 
An  engine  hostler  who  is  injured  in 
attempting  to  get  on  the  cab  of  a  mov- 
ing engine  by  the  step  at  its  side,  when 
there  was  no  duty  to  perform  on  the 
cab  and  he  might  have  got  in  the  en- 
gine more  safely  by  using  the  footboard 
at  the  rear  of  the  tender,  the  attempt 
being  rendered  especially  hazardous  by 
reason  of  the  steps  being  obscured  by 
escaping  steam,  cannot  maintain  an  ac- 
tion. Union  P.  R.  Co.  v.  Estes  (1887) 
37  Kan.  715,  16  Pac.  131. 

A  brakeman  is  chargeable  with  neg- 
ligence where  in  getting  upon  a.  freight 
train  as  it  was  leaving  a  station  he  per- 
mitted several  cars  fitted  with  side  lad- 
ders to  pass,  and  climbed  over  or  under 
the  bumpers  of  a  car  and  attempted  to 
pull  himself  up  by  an  end  ladder,  which, 
being  fastened  to  a  rotten  timber,  gave 
way.  Wilson  r.  Michigan  G.  R.  Co. 
(1892)   94  Mich.  20,  53  N.  W.  797. 

A  brakeman  who,  without  urgent 
necessity,  climbs  a  ladder  upon  the  side 
of  a  car  having  a  grab-iron  dangerous 
to  his  ovfh  knowledge,  and  whose  con- 
dition it  was  part  of  his  special  duties 
to  examine,  knowing  that  it  was  dan- 
gerous under  any  circumstances  to 
climb  such  ladder  while  the  train  was 
moving,  is  guilty  of  contributory  negli- 
gence which  will  prevent  recovery  for 
his  deatii  by  falling  from  such  ladder. 
Patterson  v.  Foster  (1896)  18  C.  C. 
A.  467,  25  U.  S.  App.  642,  72  Fed.  121. 
The  contributory  negligence  of  a 
brakeman  and  switchman  in  mounting 
a  flat  car  coming  toward  him,  by  grasp- 
ing a  brake  staff  which  was  loose  and 
bent  when  he  did  not  know  of  its  de- 
fects, is  a  question  for  the  jury.  Pros- 
ser  V.  Montana,  C.  R.  Co.  (1895)  17 
Mont.  372,  30  L.R.A.  814,  43  Pac.  81. 
A  brakeman's  attempt  to  step  on  a 
jaw  strap  under  a  coal  car  out  of  sight, 
in  order  to  get  on  over  the  side,  just  as 
the  train  was  starting,  when  ordered 
to  get  on  and  ride  to  uncouple  cars, 
whereby,  as  such  strap  was  missing,  his 
foot  was  run  over  and  crushed,  is  not 
negligence,  as  a  matter  of  law,  but 
makes  a  question  for  the  jury,  where 
there  is  evidence  of  a  custom  to  get  on/ 
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or  where  he  stood  in  the  middle  of  the  track  in  front  of  the  engine 
or  car  which  he  was  about  to  mount;  ^*  or  where  he  attempted  to 
mount  the  car  or  engine  at  a  point  on  the  track  at  which  the  act  was 
attended  by  some  unusual  hazard ;  ^*  or,  possibly,  in  some  cases, 
where  he  was  aware  of  the  incompetency  of  the  coservant  who  was- 
controUing  the  movements  of  the  car  or  engine.  ^^ 

If  any  special  emergency  exists — as,  where  a  railway  policeman 
is  trying  to  arrest  a  trespasser — the  question  of  contributory  negli- 
gence will,  as  a  general  rule,  be  for  the  jury  to  determine.^® 

(6)  Attempting  to  dismount  from  railway  cars  while  in  motion. — 
(For  other  cases  bearing  upon  this  sxibject,  see  §§  1363,  1364,  subd.  d,. 


such  cars  in  that  manner,  although  the 
primary  purpose  of  the  jaw  strap  was 
to  strengthen  the  car.  Goates  v.  Bos- 
ton d  M.  R.  Go.  (1891)  153  Mass.  297, 
10  L.R.A.  769,  26  N.  E.  864. 

It  is  negligent  for  a  brakeman  to  try 
to  mount  a  train  by  making  use  of  the 
grip  iron  and  bralie  beam  of  a,  flat 
ear,  where  the  adjoining  box  car  was 
properly  equipped  with  hand  holds. 
Daioson  v.  Ghicago,  R.  I.  &  P.  R.  Co. 
(1902)    52  C.  C.  A.  286,  114  Fed.  870. 

Mounting  a,  moving  open  water  car 
by  placing  one  foot  on  the  journal  box 
and  catching  hold  of  an  iron  hand  rail 
running  through  standards  on  the  side 
of  the  car  and  within  easy  reach  is  not, 
as  a  matter  of  law,  contributory  negli- 
gence which  will  defeat  a  recovery  by 
a  brakeman  for  the  injury  sustained 
by  the  giving  way  of  such  rail  under 
his  weight.  El  Paso  &  S.  W.  R.  Co.  v. 
Vizard  (1909)  211  U.  S.  608,  53  L.  ed. 
348,  29  Sup.  Ct.  Kep.  210. 

It  is  negligent  for  a  switchman  to 
try  to  mount  a  car  by  stepping  on  the 
brake  beam,  where  there  is  a  stirrup 
at  the  other  end  of  the  car.  Mont- 
gomery V.  Chicago  &.  W.  R.  Go.  (1904) 
109  Mo.  App.  88,  83  S.  W.  66.  Compare 
§   1258,  post. 

13  Ferguson  v.  Chicago,  M.  &  St.  P. 
R.  Go.  (1897)  100  Iowa,  733,  69  N.  W. 
1026  (engine)  ;  Cunniru/ham  v.  Chicago, 
M.  d-  St.  P.  R.  Go.  (1883)  17  Fed.  882 
(engine);  Greaser  v.  Ghicago,  R.  I.  & 
P.  R.  Co.  (1901)  93  111.  App.  476 
(brakeman  stepped  on  brake  beam)  ; 
Wise  Terminal  Go.  v.  McCormiak 
(1905)  104  Va.  400,  51  S.  E.  731  (foot- 
board on  rear  of  backing  engine)  ;  St. 
Louis,  K.  G.  &  G.  R.  Co.  v.  Gonicay 
(1907)  86  C.  C.  A.  1,  156  Fed.  234 
(pilot    of    engine)  ;    Pratt   v.    Southern 


R.  Go.  (1910)  165  Ala.  501,  51  So.  604 
(engine  moving  from  2  to  4  miles  an 
hour) . 

But  in  Campbell  v.  Ghicago,  R.  I.  & 
P.  R.  Go.  (1910)  243  111.  620,  90  N.  E. 
1106,  it  was  said  that  there  is  no  rule 
of  law,  as  contended  for  by  the  defend- 
ant's attorney,  that  under  any  circum- 
stances an  attempt  to  get  on  the  front 
end  of  a  moving  ear  or  locomotive  is 
such  negligence  as  will  defeat  a  re- 
covery by  the  injured  person. 

1*  A  brakeman  who  becomes  entangled 
with  the  handle  of  a  switch  while  at- 
tempting to  get  upon  a  oar,  by  which 
he  is  thrown  under  the  train  and  in- 
jured, cannot  recover  where  such  switch- 
was  properly  constructed  for  its  pur- 
pose, and  he  had  a  safer  way  of  getting 
on  the  train  than  at  the  switch.  Rich- 
mond &  D.  R.  Co.  V.  Bimins  (1893)  103 
Ala.  142,  15  So.  515. 

If  the  evidence  is  conflicting  as  to 
the  question  whether  the  place  chosen 
was  a  proper  one,  the  servant's  con- 
tributory negligence  is  for  the  jury. 
Donahue  v.  Boston  d  M.  R.  Go.  (1901) 
178  Mass.  251,  59  N.  E.  663.  See  also 
note  13,  supra. 

15  It  has  been  held,  however,  that 
mere  knowledge  of  an  engineer's  in- 
competency does  not,  as  matter  of  law, 
charge  him  with  contributory  negligence 
in  making  an  attempt  to  board  the 
engine  while  in  motion,  where  he  would 
not  be  so  chargeable  in  the  absence  of 
such  knowledge.  Francis  v.  Kansas 
City,  St.  J.  d  C.  B.  R.  Co.  (1894)  127 
Mo.  658,  28  S.  W.  842,  affirmed  in  127 
Mo.  676,  30  S.  W.  129. 

\6  Chicago,  R.  I.  d  P.  R.  Go.  v.  Kin- 
na/re  (1900)  91  111.  App.  508,  affirmed 
in  (1901)  190  m.  9,  60  N.  E.  57.  See- 
§  1274,  post. 
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1366,  post.)  So  far  as  the  writer's  researches  extend,  no  court  has 
adopted  the  doctrine  that  a  servant  who  alights  from  a  moving  car 
or  engine  without  necessity  is  negligent,  as  a  matter  of  law." 

Still  less  is  negligence  a  peremptory  conclusion  of  law  where  the 
evidence  is  substantially  to  the  effect  that  the  servant,  either  under 
the  direct  orders  of  a  superior,*'  or  by  the  implied  invitation  of  the 
company's  agents,**  alighted  from  a  car  or  engine  moving  at  a  mod- 
erate rate  of  speed. 

Whether  a  servant  is  ever  justified,  however  slowly  a  car  may  be 
moving,  in  getting  off  in  front  of  it  and  between  the  rails,  is  a  matter 
of  doubt  under  the  cases  as  they  stand.*" 

But  it  seems  safe  to  say  that  the  limit  of  allowable  speed  under 
such  circimastances  must  be  lower  than  where  the  servant  alights 
outside  the  rails,  and  at  such  a  distance  that  the  cars  will  clear  him 
unless  some  unforeseen  accident  occurs. 

As  to  the  duty  to  look  out  for  obstructions,  when  dismounting,  see 
§  1247,  note  3,  ante. 

"  In  Texas  d  P.  R.  Go.  v.  Patton  seven  years  old,  who,  after  receiving 
(1894)  9  C.  C.  A.  487,  23  U.  S.  App.  his  wages  on  a  pay  car,  undertook  to 
319,  61  Fed.  259,  where  a  fireman  was  dismount  after  it  had  begun  to  move 
injured  by  the  turning  of  a  loose  step,  slowly,  and  was  injured.  He  was  re- 
while  he  was  alighting  from  an  engine  garded  as  having  left  the  train  under 
moving  at  the  rate  of  3  or  4  miles  an  the  implied  order  of  the  company, 
hour,  one  of  the  errors  assigned  by  the  In  another  case,  where  an  employee 
defendant  was  that  the  plaintiff  was  jumped  from  a  pay  car  while  it  was 
negligent  in  going  upon  and  dismount-  moving  at  the  rate  of  4  or  5  miles  an 
ing  from  the  engine  until  after  the  hour,  it  was  held  proper  to  refuse  an  in- 
proper  servants  of  the  defendant  had  struction  that,  under  such  circum- 
had  an  opportunity  to  inspect  and  re-  stances  he  was  negligent.  New  York, 
pair  it  after  its  arrival  in  the  yard.  P.  d  N.  B.  Co.  v.  Goulbourn  (1888)  69 
The  majority  of  the  court  did  not  dis-  Md.  360,  1  L.R.A.  541,  9  Am.  St.  Rep. 
cuss   the  question  of  contributory  neg-  430,  16  Atl.  208. 

ligence,   and  reversed   the   judgment  of  8"  In  one  case  negligence  was  held  to 

the  lower  court  on  the  ground  that  the  be   imputable   to  a   brakeman   who,    in 

record    failed   to    show    any    negligence  getting    off    of    an    engine    which    was 

on  the  part  of  the  defendant.    Toulmin,  moving  at  least  6  miles  an  hour,  alight- 

J.,   who   dissented,   expressed   the   opin-  ed  on  the  track  between  the  rails,  in- 

ion   that  the   facts   did  not   show  that  stead  of  jumping  to  one  side  of  them, 

contributory     negligence     was     an     in-  Dandie  v.   Southern  P.   R.   Co.    (1890) 

ference  of  law  under  the  circumstances.  42  La.  Ann.  686,  7  So.  792. 

To   step   off  a   slowly   moving  train.  In     another,     recovery     was     denied 

while  not  negligence  per  se,  is  some  evi-  where  an  engine  was  moving  more  than 

dence   of  negligence.      Mitchell   v.    Chi-  4  miles  an  hour.     Gibbons  v.  Chicago, 

cago  &  A.  R.  Co.    (1904)   108  Mo.  App.  B.   &   Q.  R.   Co.    (1885)    66   Iowa,  231, 

T42,  83  S.  W.  289.  23  N.  W.  644. 

18  See  §  1363,  note  4,  post.  But   in   Hamilton   v.    Chicago,   B.   & 

^9Jn  Louisville  £  N.  R.  Co.  V.  Stacker  Q.   R.   Co.    (1910)    145   Iowa,   431,   124 

(1888)    86  Tenn.   343,   6  Am.   St.   Rep.  N.   W.    363,   a   recovery   was   sustained 

840,   6   S.   W.   737,   contributory   negli-  where  a  switchman  stepped  off  the  foot- 

gence   was   denied   to   be   a   bar   to  the  board  of  an  engine,  moving  about  one 

^action    of    an    elderly    employee,    fifty-  half  as  fast  as  a  man  ordinarily  walks. 
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(7)  Running  alongside  moving  cars.*^ 

(8)  Blocking  cars  which  are  running  down  a  grade.** 

(9)  Method  of  doing  repair  work  on  railway  cars.*' 

(10)  Operating  hand  cars  in  a  dangerous  manner/* 

1255.  [339]  Doing  work  in  an  unnecessarily  dangerous  manner ;  cases 
not  relating  to  work  on  railways.— The  headings  of  the  following  para- 
graphs indicate  the  circumstances  under  which  the  doctrine  stated 
at  the  beginning  of  the  last  section  has  been  applied  to  servants  other 
than  those  working  on  railways.  Other  eases  involving  situations 
similar  to  those  reviewed  are  collected  in  §  1245,  ante. 

(1)   Attempting  to  get  on  a  moving  elevator  cage.^ 

in  front  of  the  engine  and  between  the       In  a,  case  where  a  freight  train  was 

rails    and    tripped   over   defects    in   the  about  half  a  mile  distant  from  a  sta- 

i;rack.  tion  where  it  was  likely  to  stop,  it  was 

21  Where  it  does  not  appear  that  a  held  that  a  section  man  was  not  negli- 
brakeraan,  injured  by  tripping  over  gent,  as  a  matter  of  law,  in  getting  on 
wires  stretched  close  to  the  ground  near  a  hand  car  with  his  foreman  to  run  to 
the  track,  while  running  alongside  a  a  crossing  on  the  opposite  side  of  the 
moving  locomotive,  was  violating  any  station  and  about  half  a  mile  distant, 
of  the  company's  rules,  it  cannot  be  de-  where  it  was  proposed  to  take  oflF  the 
clared,  as  a  matter  of  law,  that  he  car,  and  that,  as  he  was  justified  in 
was  guilty  of  contributory  negligence,  deferring  somewhat  to  the  judgment  of 
■or  that  he  assumed  the  particular  risk  the  foreman,  he  was  not  necessarily 
by  reason  of  violating  such  rules.  Flut-  negligent  in  acquiescing  in  the  running 
ter  v.  New  York,  G.  &  St.  L.  B.  Go.  of  the  train  to  a  crossing  further  on, 
(1901)   27  Ind.  App.  511,  59  N.  E.  337.  which  the  foreman  thought  it  possible 

Whether  a  trainman  was  guilty  of  to  reach  before  the  car  was  overtaken 
contributory  negligence  in  running  at  by  the  train.  As  regards  the  latter  of 
the  side  of  a  train  moving  at  the  rate  these  acts,  the  court  considered  that 
of  8  to  10  miles  an  hour,  to  pour  water  the  section  man  was  not  negligent  him- 
on  a  hot  box,  when  he  knew  that  the  self,  even  though  the  foreman  may  have 
train  would  stop  within  a  short  dis-  been  at  fault.  Slette  v.  Oreat  Northern 
tance,  is  a  question  for  the  jury.  Mis-  R.  Go.  (1893)  53  Minn.  341,  55  N.  W. 
souri,  K.  &  T.  B.  Co.  v.  Bogers  (1909)  137. 
Tex.   Civ.  App.  — ,   117   S.  W.  914.       Whether  or  not  it  was  negligence  as 

22  A  brakeman  injured  while  attempt-  to  a  trackwalker  who  was  obliged  to 
ing  to  block  a  car  on  a  down  grade  traverse  the  track  during  the  night- 
cannot  be  said,  as  a  matter  of  law,  to  time  on  a  railroad  velocipede,  to  run 
be  guilty  of  contributory  negligence  in  a  freight  train  one-half  hour  ahead  of 
choosing  a  long  instead  of  a  short  block,  the  schedule  time,  is  a  question  for  the 
or  in  not  letting  loose  of  it  sooner.  Ma-  jury.  Baltimore  &  0.  8.  W.  B.  Co.  v. 
hood  Y.  Pleasant  Valley  Coal  Go.  {im2)  Alsop  (1898)  176  111.  471,  52  N.  E. 
8  Utah,  85,  30  Pac.  149.  253,  732,  affirming   (1897)   71  111.  App. 

23  A  truck  repairer  vho  fails  to  place  54. 

trestles  provided  for  that  purpose  under  See  also  §   1245,  note  1,   subd.    (b), 

the    car,   but   relies   upon  the   air   jack  artte.                       .    .       ,   ■       .^        ,. 

alone    cannot  recover  for  injuries  sus-  lAn  employee  injured  in  attempting 

tained    when   the    air   jack   breaks   and  to    get    upon    an    elevator    while    it    is 

lets  the  car  down  upon  him.     Wabash  ascending,  when  it  is     not  his  duty  to 

R    Go    y    Probst    (1900)    92   111.  App.  do   so,   cannot   recover   for   the   injury. 

485  S'o"*'  "^-   ^^f*  ^   ^°-    '^^^^>    ^^^   "1- 

24  It  is  negligence  to  run  a  hand  car  107,  43  N.  E.  591,  affirming  (1895) 
over  a  railroad  at  a  time  when  a  train,  58  111.  App.  354.  Compare  §  1254,  subd. 
if  it  is  punctual,  will  be  met.    Burling  (5),  arUe. 

V.  Illinois  G.  B.  Co.    (1877)    85  111.  18. 
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(2)  Failing  to  stop  machinery  when  work  is  to  be  done  which  is 
dangerous  while  the  machinery  is  in  motion. — A  servant  who,  with 
knowledge  of  the  risk  he  is  incurring,  does  acts  about  machinery 
while  it  is  in  motion,  is  guilty  of  contributory  negligence,  if  he  could 
have  accomplished  his  purpose  safely  after  stopping  the  machinery.* 

2  Gaifney    v.   J.    O.   Inman   Mfg.    Go.  607    ( servant  attempted  to  clean  dough 

(1895)    18  R.  I.   781,   31  Atl.  6    (serv-  mixer    while    in    motion);    Pollard    v. 

ant's    hand   was    placed    in    a   machine  Fountain  Inn  Oil  Go.    (1910)    86  S.  C. 

and  crushed)  ;   Gahill  v.  Hilton    (1887)  69,    68    S.    E.    132     (servant    replaced 

106  N.  Y.  512,   13  N.  E.  339    (servant  belt)  ;  Best  v.  Williamsport  Staple  Go, 

took  a  belt  off  of  a  pulley )  ; /n.3erOTa?i  v.  (1907)   218  Pa.  202,  67  Atl.  205    (serv- 

Uoore   (1890)   —  Cal.  — ,  25  Pac.  275  ant  attempted  to  clean  rolls  on  harness 

(servant  placed  his  hand  in  dangerous  machine  while  in  motion)  ;    Wy'man  v. 

proximity   to   running   saws,   while   at-  Berry    (1909)    106  Me.  43,  75  Atl.  123 

tempting   to    remove   an    obstruction)  ;  (servant  put  his  hand  under  the  hood 

Atlas  Engine  ^^'0rks  v.  Randall   (1885)  of  a  straw  chopper  to  clean  it)  ;  WMp- 

100  liid.  293,  50  Am.  Rep.  798   (servant  pen   v.    Stone    (1908)     197    Mass.    519, 

allowed  waste  with  which  he  was  wiping  83  N.  B.  989   (operator  of  power  press 

a  machine  to  hang  down,  and  thus  had  put  his  hand  into  press  to  remove  sheet 

his    hand    drawn    into    the    machine)  ;  of  paper)  ;  Sickman  v.  Lee  Lumber  Co. 

Stoll  V.  Hoopes  (1888)  10  Sadler  (Pa.)  (1909)  122  La.  909,  48  So.  320  (servant 

291,    14    Atl.    658    (hand    of   employee  oiled  machinery  while  in  motion)  ;  Mul- 

caught  in  cogwheels  of  machine  which  hollamd  v.  Ideal  Mfg.   Co.    (1907)    149 

he  was  cleaning)  ;   Deering  v.   Camfield  Mich.  126,  112  N.  W.  483    (servant  at- 

£  W.  Go.    (1901)   126  Mich.  373,  85  N.  tempted    to    clear    refuse    away    from 

W.  874   (employee  attempted  by  means  jointer    while    in    motion)  ;     Beltz    v. 

of  a  stick  to  push  out  the  chips  which  American    Mill    Co.     (1905)     37    Wash, 

accumulated    between    a    circular    saw  399,  79  Pac.  981   (servant  tried  to  clear 

and   its   guide)  ;    Star   Elevator   Co.   v.  away  refuse  from  a  saw  without  stop- 

Carlson    (1896)    69   111.  App.  212    (one  ping  it)  ;   Hutchison  v.  Cohankus  Mfg. 

employed^  about    grain    elevating    ma-  Go.    (1908)    —  Ky.  — ,  112  S.  W.  899 

chinery  had  a  hand  crushed  which  he  (servant  attempted  to  remove  obstruc- 

put  into  the  conveyer  for  the  purpose  tion    from    cylinder    before    machinery 

of  removing  dirt  and  dust  that  had  ao-  stopped);   Begenish  v.   Gates    (1905)    2 

cumulated  and  stopped  the  conveyer)  ;  Alaska,  511    (plaintiff  attempted  to  re- 

Foss  V.  Bigelow    (1899)    102  Wis.  413,  place   rope   on   sheave   in   hoisting   ma- 

78  N.  W.  570    (workman  attempted  to  chine)  ;    Gardner  v.  Pome  Lumber  Co. 

clear  away  sawdust  about  a  saw  while  (1904)    123   Wis.   338,   101  N.   W.   700 

it   was   in  motion,   with   a   short   stick  (plaintiff  attempted  to  repair  molding 

which   was   thrown  upward   with    such  machine  without  stopping  all  the  parts 

violence    as   to   break   his    jaw   bone)  ;  of  it)  ;  Johnson  v.  Ar^derson  &  M.  Lum- 

Outhrie  Y.  Hunttmg  Lwmher  Co.  (1911)  ber  Co.    (1903)    31  Wash.  554,  72  Pac. 

15  B.  0.  471    (shingle  sawyer  tried  to  107    (plaintiff   attempted   to    clear    out 

clear  away  the   shingles  without  stop-  chute  about  edger  without  stopping  it )  ; 

ping  saw)  ;  Erdman  v.  Deer  River  Lmn-  Newport  Neios  Pub.  Co.  v.  Beaumeister 

ber  Co.    (1910)    104  C.  C.  A.  482,   182  (1904)     102    Va.    677,    47    S.    E.    821 

Fed.  42    (servant  attempted  to  replace  (plaintiff  went  under  printing  press  to 

chain  on  sprocket  wheel  while  machin-  adjust    certain    parts    thereof    without 

ery  was  in  motion)  ;   Bryan  v.  Hilton  stopping  it)  ;    Smith  y.  Forrester-Naoe 

Lumber  Go.    (1911)    154  N.  C.  485,  70  Box  Co.   (1906)   193  Mo.  715,  92  S.  W. 

S.   E.   936    (servant  attempted  to  take  394     (servant    did   not    stop    planer    in 

obstruction   out   of   planing  machine)  ;  order  to  clean  it)  ;   Boehne  v.  Illinois 

Dyer  v.  Radermacher   (1910)    136  App.  C.  R.  Go.  (1908)  140  111.  App.  66  (serv- 

Div.   688,   121   N.  Y.   Supp.   418    (serv-  ant  oiled  machinery  while  in  motion)  ; 

ant  put  his  hand  into  machine  before  Grace    v.    Globe    Stove    £    Range    Go. 

rollers   had   come   to   rest);    Ziegler  v.  (1907)   40  Ind.  App.  326,  82  N.  E.  99 

Wuerdemwn  Go.    (1910)    31   Ohio  C.  C.  (servant    attempted    to    put    belt    over 
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(3)  Adjusting  macliinery  in  a  dangerous  manner.' 


fihaft  hanger  while  shaft  was  in  mo- 
tion) ;  Debro  v.  Jwmes  Lee's  Sons  Co. 
(1904)  130  Fed.  385  (servant's  hand 
crushed  while  adjusting  broken  strand 
in  winding  machine)  ;  Gorman  v.  Des 
Moines  Brick  Mfg.  Co.  (1896)  99  Iowa, 
257,  68  N.  W.  674  (servant's  hand 
slipped  and  came  into  contact  with  cog- 
wheel while  he  was  using  a  wrench  on 
a  nut  covered  with  oil  and  very  slip- 
pery) ;  Hoffman  t.  Am,erioan  Foundry 
€o.  (1897)  18  Wash.  287,  51  Pac.  385 
(injury  received  in  attempting  to  re- 
place a  belt  on  a  pulley,  there  being  a 
set  screw  and  collar  close  to  the  pulley 
upon  which  the  belt  was  caught)  ;  Aiken 
V.  Srmth  (1893)  4  C.  C.  A.  654,  2  U. 
S.  App.  618,  54  Fed.  896  (one  engaged 
in  paying  out  the  rope  of  a  hoisting 
apparatus  tried  to  throw  the  rope  oft 
the  drum  while  it  was  in  motion)  ; 
Hartvn-g  v.  Bay  State  Shoe  d  Leather 
Co.  (1889)  118  N.  Y.  664,  23  N.  E.  24 
(servant  attempted  to  adjust  a  mold 
while  the  press  was  in  motion)  ;  Moody 
V.  Smith  (1896)  64  Minn.  524,  67  N. 
W.  633  (employee  attempted  to  replace 
■a  sash  which  had  become  insecure,  while 
the  edges  were  being  shaved  oflf  by 
knives  operated  by  machinery,  without 
stopping  the  machinery).  Compare  also 
§  1251,  subd.   (4),  ante. 

A  servant  cannot  be  held  chargeable 
with  contributory  negligence  in  at- 
tempting, at  the  command  of  a  fore- 
man, to  put  a  belt  on  a  revolving  shaft 
without  stopping  the  machinery,  where 
he  was  not  in  charge  of  the  machinery, 
having  come  from  another  part  of  the 
factory.  Goldthorpe  v.  Clark-Nickerson 
Lumber  Co.  (1903)  31  Wash.  467,  71 
Pac.  1091. 

No  action  can  be  maintained  for  an 
injury  caused  by  the  plaintiff's  get- 
ting his  fingers  between  the  moving 
cogwheels  of  machinery  which  he  was 
turning  with  his  own  hands,  where  the 
complaint  shows  that  the  accident  had 
occurred  through  his  turning  round  to 
obey  an  order  of  his  superior  without 
stopping  the  machine.  Cameron  v. 
Walker  (1898)  25  Sc.  Sess.  Cas.  4th 
series,  409. 

The  general  rule  that  the  servant's 
action  is  not  barred  unless  he  under- 
stood the  danger  has  been  applied  in 
a  case  where  it  was  held  that  negli- 
gence was  not  necessarily  inferable  be- 


cause a  servant  tried  to  put  a  belt  on 
machinery  without  waiting  for  it  to 
be  slowed  down.  McDade  v.  Washing- 
ton &  Q.  R.  Co.  (1886)  5  Mackey,  144, 
affirmed  in  (1890)  135  U.  S.  554,  34 
L.  ed.  235,  10  Sup.  Ct.  Rep.  1044. 

That  the  doing  of  an  act  such  as 
those  which  caused  injury  in  the  cases 
cited  supra  is  not  excused  by  the  fact 
that  it  was  done  by  the  order  of  the 
master  or  his  representative,  see  §  1366, 
note  4,  post. 

An  employee  who  attempts,  in  a  dim- 
ly lighted  place,  to  oil  machinery  while 
in  motion,  when  he  could  easily  have 
stopped  the  machine  for  that  purpose, 
is  guilty  of  negligence.  Bean  v.  Keller 
Mfg.  Go.  (1909)  107  Minn.  162,  119 
N.  W.  801. 

A  servant  injured  by  a  set  screw 
in  a  revolving  shaft  cannot  recover, 
where  he  might  have  taken  a  safer  route 
or  have  stopped  the  machinery.  Ken- 
nedy V.  Merrimack  Paving  Co.  (1904) 
185  Mass.  442,  70  N.  E.  437. 

A  servant  who  voluntarily  attempts 
to  put  a  belt  on  a  pulley  while  it  is 
revolving  100  to  200  times  a  minute 
is  guilty  of  contributory  negligence. 
Ritch  V.  Kilby  Frog  &  Switch  Co. 
(1909)    164  Ala.  131,  51  So.  377. 

A  fireman  who  unnecessarily  attempts 
to  close  the  windows  of  an  engine  room 
while  the  engine  is  in  motion,  which 
duty  was  usually  and  properly  per- 
formed after  all  of  the  machinery  in 
the  room  had  stopped,  is  guilty  of  con- 
tributory negligence,  and  cannot  re- 
cover for  injuries  received  by  falling 
against  the  moving  engine.  Grossmian 
V.  P.  &  T.  Degnan  Sand  Dredging  & 
Lighterage  Go.  (1903)  24  Ohio  C.  C. 
585. 

3  An  employee  who  attempts'  to  shift 
a  belt  upon  a  running  shaft  by  hand, 
instead  of  using  the  belt  shifter,  is 
negligent.  Fl&ming  v.  Bustoell  (1900) 
48  App.  Div.  635,  62  N.  Y.  Supp.  1137, 
affirming  (1899)  39  App.  Div.  196,  57 
N.  Y.  Supp.  230  (sudden  moving  of  belt 
caused  servant  to  step  on  the  edge  of 
the  platform  on  which  he  was  standing, 
and,  being  defective,  it  gave  way). 

Where  a  belt  which  a  servant  is  re- 
moving from  a  fixed  pulley  on  a  shaft 
catches  on  the  collar  and  injures  him, 
he  will  be  regarded  as  guilty  of  con- 
tributory negligence,  where  it  is  in  evi- 
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(4)  Stopping  machinery  in  a  dangerous  manner.* 

(5)  Operating  machinery  in  an  improper  manner.* 


dence  that  by  standing  on  a  .part  of 
the  machine  one  could  lift  the  belt  from 
the  space  between  the  fixed  pulley  and 
the  collar  and  over  the  collar,  and  also 
that  there  was  plenty  of  room  on  the 
shafting  to  the  right,  so  that  the  belt 
might  be  removed  in  that  direction. 
Cushman  v.  Cushman  (1901)  179  Mass. 
601,  61  N.  E.  262. 

An  employee  who  has  been  employed 
sufficiently  long  to  know  how  to  adjust 
a  set  screw  on  the  collar  of  a  horizontal 
shaft,  and  to  know  the  precaution  neces- 
sary to  be  taken  in  returning  it  to  its 
proper  place  when  it  has  dropped  out, 
and  chooses  to  perform  this  duty  with- 
out applying  the  clutch  or  hand  lever, 
and  also  fails  to  stop  with  his  work 
when  the  substitute  for  a  belt  shifter 
falls,  but  holds  onto  the  set  screw  after 
the  shaft  begins  to  turn,  in  obedience 
to  the  friction  of  a  belt,  which  shifts 
from  a  slack  to  a  fast  pulley,  is  negli- 
gent. Carrierre  v.  MoWilliams  (1901) 
104  La.  678,  29  So.  333. 

An  experienced  servant  who  tries  to 
hold  a  running  belt  in  position  with  his 
hand  is  negligent.  Willingham  v.  Roch- 
dale Oil  d  Fertiliser  Co.  (1897)  101 
Ga.  713,  29  S.  E.  30. 

A  servant  who,  while  attempting  to 
adjust  a  mold  while  the  press  was  in 
motion,  puts  his  finger  on  the  top  of 
the  mold  instead  of  the  side,  is  negli- 
gent. Bwrtwig  v.  Bay  State  Shore  & 
Leather  Co.  (1889)  118  N.  Y.  664,  23 
N.  E.  24. 

An  experienced  servant,  familiar  with 
a  machine,  who  uses  his  hand  when  he 
should  have  used  a.  stick,  is  negligent. 
Wetjen  v.  Southern  White  Lead  Co. 
(1878)    5  Mo.  App.  598. 

A  servant  who  attempts  to  mend  a 
belt  without  taking  precautions  to  pre- 
vent the  machine  from  starting  is  guilty 
of  contributory  negligence.  Wa/rd  v. 
Cormor  (1902)  182  Mass.  170,  64  N.  E. 
968. 

A  servant  who  stands  on  a.  pile  of 
loose  timber  and  reaches  over  »  moving 
buzz  saw  while  adjusting  a  sprocket 
belt  on  a  wheel  is  guilty  of  contributory 
negligence.  Paquet  v.  Herhold  (1910) 
154  111.  App.  655. 

4  A  servant  who  had  his  hand  crushed 
by  keeping  hold  of  a  wheel  in  order  to 
3top  certain  machinery — ^the  act  not  be- 


ing necessary,  but  safe  if  he  kad  not 
kept  his  hand  on  longer  than  was  re- 
quisite to  stop  the  machine — was  guilty 
of  contributory  negligence  which  will 
prevent  his  recovering  damages,  al- 
though the  owner  of  the  machinery  had 
failed  to  furnish  mechanical  appliances 
to  stop  it.  White  v.  Sharp  (1882)  27 
Hun,  94. 

An  engineer  is  guilty  of  contributory 
negligence  in  attempting  to  cause  the 
fly  wheel  of  his  engine  to  stop  "off 
center"  without  waiting  for  the  fly 
wheel  to  slow  down,  and  without  prop- 
erly adjusting  the  appliances  furnished 
by  the  master  for  the  purpose.  Ful- 
wider  v.  Trenton  Gaslight  £  P.  Co. 
(1909)    216   Mo.    582,    116   S.   W.    508. 

6  A  head  sawyer  in  a  sawmill  who, 
while  sawing  a  crooked  log  requiring 
unusual  care  in  sawing,  permits  the  log 
to  move  at  an  unusual  and  excessive 
speed,  80  as  to  render  him  unable  to 
stop  it  upon  the  breaking  of  the  ma- 
chinery, and  who  fails  to  comply  with 
his  duty  to  slacken  the  motion  when 
the  saw  is  laboring, — is  guilty  of  con- 
tributory negligence  which  will  prevent 
his  recovery  for  injuries  from  the  giv- 
ing way  of  the  machinery.  Bibby  v. 
Wausau  Lumber  Co.  (1891)  80  Wis, 
367,  50  N.  W.  337. 

An  employer  is  not  liable  for  an  in- 
jury to  a  skilled  employee  while  oper- 
ating an  embossing  and  stamping  press, 
although  it  was  working  at  undue 
speed,  where  the  whole  of  the  em- 
ployee's hand  was  under  the  press  at 
the  time  of  the  injury,  and  only  the 
hand  so  far  as  the  second  knuckle  need- 
ed to  be  inserted  to  operate  the  press, 
and  the  speed  had  been  increased  at  the 
instance  of  such  employee  himself. 
Bwrlamd  v.  Lee  (1898)  28  Can.  S.  C. 
348. 

One  experienced  in  the  use  of  machin- 
ery, who  knows  that  the  usual  way  of 
starting  a  circular  saw  is  to  press  it 
lightly  with  a  stick,  is  guilty  of  such 
contributory  negligence  as  will  prevent 
a  recovery  for  an  injury,  in  applying 
with  unusual  force  a  block  from  4  to  6 
inches  long  which  he  wishes  to  saw. 
Wulff  V.  Walter  A.  Wood  Harvester  Co. 
(1897)  67  Minn.  423,  70  N.  W.  156. 

An  employee  engaged  in  cutting 
pieces  of  plank  18  inches  long  into  slats. 


§  1255] 


NEGLIGENCE  AT  TIME  OP  INJURY. 


348r 


(6)   Using  tools  in  an  improper  manner.® 

(T)  Handling  electric  appliances  improperly.' 


with  a  circular  saw,  who  knows  from 
his  familiarity  with  the  work  that  the 
gauge  is  liable  to  loosen  and  cause  the 
wood  to  bind  and  fly  up  and  back  with 
great  force,  is  guilty  of  contributory 
negligence  preventing  a  recovery  for  the 
loss  of  his  hand  through  being  thrown 
against  the  saw,  where  he  pushes  for- 
ward a  piece  of  plank  with  his  hand 
within  4  or  5  inches  of  the  saw,  instead 
of  using  another  piece  of  wood.  Wilson 
V.  Steel  Edge  Stamping  cS  Retinning  Co. 

(1895)  163  Mass.  315,  39  N.  E.  1039. 
An  employee  cannot  recover  for  inju- 
ries received  while  using  a  circular  saw, 
on  the  ground  that  he  should  have  been 
furnished  a  helper,  where  he  could  have 
avoided  any  danger  by  going  to  the  oth- 
er end  of  the  timber  he  was  sawing  and 
pulling  it  instead  of  pushing  upon  it. 
Weigreffe  v.  Daw  (1891)  40  111.  App. 
53. 

An  employee  is  not,  as  matter  of  law, 
guilty  of  contributory  negligence  in  at- 
tempting to  run  through  a  board  on  the 
left  side  of  a  saw  after  discovering  that 
it  was  sawed  "badly  and  crooked  when 
run  through  on  the  right  side  of  the 
saw."     Brown,  v.  Concord  &  M.  B.  Co. 

(1896)  68  N.  H.  518,  39  Atl.  581. 

It  is  gross  negligence  for  a  servant  to 
put  his  hand  under  the  upper  die  of  a 
stamping  machine  while  another  serv- 
ant is  manipulating  the  lever  which 
operates  the  machine.  Decora  v.  Ameri- 
can Carbide  Co.  (1909)  136  App.  Div. 
52,  120  N.  Y.  Supp.  655. 

A  cranesman  who  knows  that  the 
crane  ought  to  be  anchored  before  com- 
mencing work  is  negligent  in  failing  to 
do  so.  Wagner  v.  New  York,  C.  &  St. 
L.  B.  Co.  (1904)  93  App.  Div.  14,  86 
N.  Y.  Supp.  921. 

A  servant  who,  in  getting  up  to  start 
a  fly  wheel,  so  negligently  set  a  stool 
that  he  had  to  catch  hold  of  a,  cogwheel 
for  support,  is  guilty  of  contributory 
negligence.  King  v.  Southern  B.  Co. 
(1906)    148  Ala.  666,  41  So.  639. 

A  servant  who,  in  operating  a  sau- 
sage machine,  gets  his  fingers  caught  by 
putting  them  in  the  machine  after  he 
had  been  cautioned  not  to,  is  guilty  of 
contributory  negligence.  Fortune  v. 
Hall  (1907)  122  App.  Div.  250,  106  N. 
Y  Supp.  787,  affirmed  in  (1909)  195 
N    Y.  578,  89  N.  E.  1100. 


An  employee  who  steadies  a  bucket  of 
coal  as  it  is  being  raised  with  his  hands 
instead  of  a  rope  cannot  recover  for  re- 
sulting injuries.  Lukovski  v.  Michigan 
C.  B.  Co.  (1911)  164  Mich.  361,  129 
N.W.  707. 

A  servant  who  places  his  hand  un- 
necessarily upon  a  die  while  in  motion 
is  guilty  of  contributory  negligence. 
Pendergast  v.  Burley  (1911)  208  Mass. 
33,  94  N.  E.  250. 

6  In  an  action  for  injuries  caused  by 
a  flying  chip  from  a  defective  hammer, 
it  is  error  to  refuse  to  charge  that  if  the 
jury  believe  that  the  only  tools  used  by 
plaintiff  to  perform  his  work  were  a 
hammer  and  a  mandrel,  and  that  such 
tools  were  reasonably  safe,  but  that 
plaintiff  used  the  hammer  in  so  care- 
less a  manner  as  to  strike  the  man- 
drel instead  of  the  wire  on  which  he 
was  working,  and  thereby  caused  the 
hammer  to  chip,  which  flew  in  his  eye, 
causing  the  injury,  plaintiff  was  himself 
guilty  of  negligence  and  could  not  re- 
cover. Duerst  v.  St.  Louis  Stamtping 
Co.   (1901)    163  Mo.  607,  63  S.  W.  827. 

And  employees  engaged  in  unloading 
freight  are  guilty  of  contributory  negli- 
gence in  attempting  to  make  a  truck 
wheel  about  1  foot  in  diameter  ride  over 
the  end  of  a  gang  plank  which  is  3 
inches  high,  where  the  dock  and  door 
sill  upon  which  the  gang  plank  rests 
are  covered  with  ice  and  the  plank  it- 
self is  defective.  Schiller  v.  Kansas 
City  Breweries  Co.  (1911)  156  Mo. 
App.  569,  137  S.  W.  607.  And  see 
Meyers  v.  Moorehead  Bros.  &  Co. 
(1905)  28  Pa.  Super.  Gt.  503  (servant 
used  grindstone  turning  towards  him 
instead  of  away  from  him). 

7  The  night  inspector  of  an  electric 
light  company  cannot  recover  for  in- 
juries due  to  the  careless  manner  in 
which  he  handled  one  of  the  lamps. 
Dixon  V.  Louisiana  Electric  Light  &  P. 
Co.  (1895)  47  La.  Ann.  1147,  17  So. 
696. 

A  servant  in  charge  of  an  electric 
light  plant  who,  knowing  the  danger 
thereof,  withdraws  two  plugs  from  the 
switchboard  at  once  and  is  injured,  is 
guilty  of  negligence.  Lancaster  v. 
Central  City  Light  &  P.  Co.  (1910)  137 
Ky.  355,  27  L.R.A.(N.S.)  181,  125  S.- 
W.  739. 
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(8)  Improper  method  of  performing  work  in  connection  with 
vessels.' 

(9)  Improper  methods  of  performing  work  in  mines.' 

(10)  Testing  appliances  in  a  dangerous  manner.*" 
[  ( 11 )   Working  with  inadequate  help.** 

(12)   Handling  explosives.*^] 

1256.  [340]  Doing  acts  with  undue  haste. — ^A  nonculpable  act  may 

be  converted  into  a  negligent  one  by  proof  that  it  was  done  with  an 
excessive  haste  which  was  not  necessary  under  the  circumstances. 

8  A  deck  hand  sent  on  shore   by  the  pounding  them  with  a  hammer,  where 
.  captain    before    daylight,    to   cut    ropes  he  had  been  repeatedly  warned  that  it 

holding    the    boat   for   the   night,    who  was    dangerous    to    test    them    in    that 

struck  the  rope  inside  the  knot  which  manner,  and  had  notice  that  a  radiator 

fastened  it  to  the  tree,  which  allowed  it  had  exploded  under  the  jar  of  turning 

rapidly  to  unwind  as  the  boat  swung  it   over  the    day    before    the    accident, 

around,    whereby    the    end   struck    and  Moeller  v.  Breioster   (1892)    131  N.   Y. 

broke  his  leg,  cannot  recover  for  the  in-  606,  30  N.  E.  124. 

jury.     Brown  v.  Wood   (1888)   2  Mona-  n  A  member   of  a  bridge  gang  who, 

ghan,  115,  16  Atl.  42.  with   two   others,   was   directed  to   pile 

9  A  driver  in  a  mine,  who,  while  in  up  the  old  timbers,  is  guilty  of  con- 
the  act  of  mounting  a  car  being  slowly  tributory  negligence  in  attempting  to 
drawn  by  a  mule,  was  thrown  forward  handle  without  other  help  a  timber  12 
by  reason  of  his  foot  catching  in  some  inches  square  and  10  to  15  feet  long. 
debris  which  had  fallen  from  the  roof,  Turner  v.  Missouri,  K.  &  T.  R.  Go. 
so  that  he  was  struck  by  a  timber  and  ( 1907 )  45  Tex.  Civ.  App.  650,  119  S.  W. 
hurled  in  front  of  the  car,  which  passed  719. 

over   him,   is  not  chargeable  with  con-  There  can  be  no  recovery  for  injuries 

tributory  negligence.    Consolidated  Coal  received  by  a  servant  while  attempting 

Co.  V.  Bokamp  (1897)  75  111.  App.  605.  to  do  certain  work  while  another  em- 

The  driver  of  loaded  cars  in  a  coal  ployee,  whose  presence  was  known  to  be 

mine,  drawn  by  a  mule,  cannot  be  held  necessary  for  safety,  went  for  a  drink  of 

guilty  of  negligence,  as  a  matter  of  law,  water.     Barrett  v.  Missouri,  K.  &  T.  B. 

in  attempting  to  climb  on  the  front  of  Go.    (1909)    138  Mo.  App.   135,   119   S. 

a  moving  car,  there  being  no  evidence  as  W.  980. 

to  the  speed  at  which  it   was    moving.  12  A  servant  who  is  in  full  charge  of 

Consolidated      Coal      Go.     v.     Bokamp  the  work  of  preparing  blasts  for  dyna- 

(1899)   181  111.  9,  54  N.  E.  567,  affirm-  mite   is   guilty   of    contributory    negli- 

ing   (1897)   75  111.  App.  605.  gence    in    trying    to    force     a     charge 

A  miner  is  not,  as  matter    of    law,  of  dynamite  into  a  hole  too  small  for 

guilty  of  contributory  negligence  in  go-  it.     Thornberry  v.  Old  Judge  Min.  Go. 

ing  down  a  ladder  leading  to  the  mine  (1907)    126  Mo.   App.   660,   105   S.    W. 

with  his  back  to  the  ladder,  where  it  is  659. 

on  an  incline  of  only  36  or  40  feet  to  l  O'Neill    v.    Wilson     (1858)     20    Sc. 

100  feet.     Reese  v.  Morgan  Silver  Min.  Sess.  Cas.  2d  series,  427    (descending  a 

Go.  (1897)   15  Utah,  453,  49  Pac.  824.  ladder  in  a  mine). 

A  miner  who  attempts  to  dislodge  a  A    conductor    who,  in  going  back  to 

hanging  piece   of   coal  without  placing  signal  a  following  train,  after  his  own 

sprags  for  the  purpose  of  preventing  it  haa  been  stopped  by  an  accident,  falls 

from  falling  against  a  prop  which  had  on  a  defective  tie,  cannot  recover  where 

just    been    set  up  near  it  is  negligent,  he  was  hurrying  along  faster  than  there 

PenweU  v.  Ha/rvey   (1898)   78  111.  App.  was  any  occasion  for  doing,  in  view  of 

278.  the    time    at    which   the    coming    train 

10  There  can  be  no  recovery  for  the  might  be  expected.  East  Tennessee,  V. 
death  of  an  employee  killed  by  an  explo-  d  G.  R.  Co.  v.  Reynolds   (1894)   93  Ga. 

-Bion  while  testing  steam   radiators  by  570,  20  S.  E.  70. 
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But  the  existence  of  an  emergency  prompting  to  rapid  action  will 
prevent  this  principle  from  operating  as  an  absolute  bar  to  the  action. 
See  §  1274,  post. 

1257.  [341]  Negligence  inferred  from  the  use  of  defective  or  unfit 
appliances.— The  general  principle  noticed  in  §  1236,  cmte,  involves 
the  corollary  that  negligence  is  not  necessarily  inferable  from  the 
mere  fact  that  an  appliance  vsrhich  an  employee  undertakes  to  handle 
is  specifically  defective.^  But  no  action  is  maintainable  where  the  de- 
fect was  of  such  a  character  that  the  employee  knew  or  ought  to  have 
known  that,  under  the  given  circumstances,  the  use  of  the  appliance 
would  expose  him  to  imminent  peril.* 

In  the  case  of  the  smaller  appliances  which  are  ordinarily  kept  in 


1  Whether  a  brakeman  injured  by  the 
moving  of  the  train  while  he  was  en- 
deavoring to  put  into  shape  a  defective 
bumper  was  negligent  is  a  question  for 
-the  jury.  Central  R.  d  Bkg.  Co.  v. 
Lamer  (1889)  83  Ga.  587,  10  S.  E.  279. 

The  fact  that  an  engineer  operated  a 
train  with  an  air  brake  which  he  knew 
to  be  out  of  order  is  not  negligence 
which  will  prevent  his  recovering  for 
injuries  caused  by  a  defective  track. 
Under  such  circumstances  there  was  no 
imminent  danger,  and  the  ultimate  risk 
arose  out  of  an  event  which  he  was  not 
bound  to  anticipate.  Flynn  v.  Kansas 
City,  8t.  J.  &  G.  B.  R.  Co.  (1883)  78 
Mo.  195,  47  Am.  Eep.  99. 

A  brakeman  thrown  off  a  defective 
iootboard  by  an  improper  jerk  of  the 
engine  is  not  necessarily  debarred  from 
recovery,  where  the  footboard  has  been 
constantly  used  without  any  accidents. 
Lyttle  V.  Chicago  &  W.  M.  R.  Co. 
(1890)  84  Mich.  289,  47  N.  W.  571. 

2  Chesapeake  &  O.  R.  Co.  v.  Sparrow 
(1900)   98  Va.  630,  37  S.  E.  302,   (rope 

-taken  to  hold  ferry  boat  in  high  water 
was  obviously  too  weak  to  stand  the 
strain )  ;  Piedmont  Electric  Illuminat- 
ing Co.  V.  Patterson  (1888)  84  Va.  747, 
6  S.  E.  4  (recovery  denied  for  the  death 
oi  an  electric  light  employee,  sent  to 
look  for  a  break  in  the  circuit  while  the 
current  was  on,  who  selected  and  took 
with  him  an  obviously  defective  shunt 
cord,  and  waa  killed  while  attempting 
to  use  it)  ;  St.  Louis  d  8.  W.  R.  Co.  v. 
Threat  (1896)  12  Tex.  Civ.  App.  375, 
34  S.  W.  152  (employee  used  a  crane 
having,  to  his  knowledge,  a  defect  in  the 
pulley  attached  thereto,  which  was  such 
-that  no  man  of  ordinary  prudence, 
M.  &  S.  Vol.  111.-219. 


knowing  of  its  condition,  would  under- 
take to  use  the  crane  to  lift  hea-vy 
weights)  ;  Beall  v.  Pittsburgh,  C.  &  St. 
L.  R.  Co.  (1893)  38  W.  Va.  525,  18  S. 
E.  729  (brakeman  unnecessarily  used  a 
brake,  when  the  nut  securing  the  wheel 
to  the  standard  was  missing)  ;  deary 
V.  Long  Island  R.  Co.  (1900)  54  App. 
Div.  284,  66  N.  Y.  Supp.  568  (recovery 
denied  where  a  brakeman  was  injured 
while  attempting  to  couple  a  car  with 
a  drawhead  which  had  sunk  below  its 
proper  level.  See,  however,  last  note)  ; 
Powers  V.  New  York,  L.  E.  &  W.  R.  Co. 
(1885)  98  N.  Y.  274,  reversing  (1884) 
32  Hun,  415  (laborer,  without  special 
orders,  assisted  in  propelling  a  hand 
car  by  means  of  a  crowbar  which  had 
been  substituted  temporarily  for  a 
broken  handle  to  the  walking-beam)  ; 
Pierson  v.  Citizens'  Teleph.  &  Teleg.  Co. 
(1909)  141  Wis.  117,  123  N.  W.  642 
(linemen  used  hook  and  pulley  while  at 
work  on  telephone  cables  instead  of 
"carrier"  furnished  by  master)  ;  Foley 
V.  Boston  £  N.  Street  R.  Co.  (1908) 
198  Mass.  532,  84  N.  E.  846  (motorman 
used  brake  that  he  knew  was  de- 
fective);  Whaley  v.  Coleman  (1905) 
113  Mo.  App.  594,  88  S.  W.  119  (steel 
drill  used  to  push  dynamite  into  hole)  ; 
Illinois  C.  R.  Co.  v.  Mercer  (1902)  24 
Ky.  L.  Rep.  908,  70  S.  W.  287  (fireman 
on  locomotive  threw  his  weight  onto 
bell  rope)  ;  Kelley  v.  Lawrence  (1906) 
195  Mo.  75,  92  S.  W.  1158  (servant  sat 
on  defective  railing  along  viaduct  be- 
tween two  houses). 

It  is  negligence  for  an  engine  wiper  to 
place  his  bare  hand  in  open  day  upon 
the  ragged  steel  splinters  of  a  sliver  6 
inches  long  projecting  4  inch  beyond  the 
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considerable  quantities,  and  are  in  their  nature  intended  to  be  trans- 
ported from  place  to  place  as  they  are  required,   this  doctrine  is 

tire  of  the  driving  wheel  of  the  engine,  a  stone  weighing  700  pounds  into  a  pit 
for  the  purpose  of  supporting  himself  5  feet  deep,  by  means  of  two  wooden 
in  the  performance  of  his  work,  when  skids  6  feet  long  and  2  inches  thick,  one 
there  are  smooth  and  harmless  surfaces  of  which  is  smaller  and  weaker  than  the 
all  about  him  as  serviceable  for  that  other,  with  only  one  man  in  the  pit  and 
purpose.  MoGcUn  v.  Chicago,  B.  &  Q.  R.  two  at  the  top,  is  not  chargeable  with 
Co.  (1896)  22  C.  C.  A.  99,  40  U.  S.  App.  negligence  unless  he  knew  that  the  skid 
181,  76  Fed.  125.  was  unsafe  or  insufficient,  or  unless  it 

But  whether  plaintiff  acted  as  a  was  so  obviously  unsafe  and  insufficient 
prudent  man  in  taking  hold  of  a  drain  to  use  for  the  purpose  and  in  the  man- 
pipe  on  the  tender  of  an  engine,  which  ner  in  which  it  was  being  used  that  a 
was  defective  in  not  having  hand-holds,  man  of  ordinary  prudence  would  have 
was  held  to  be  a  question  for  the  jury  known  it.  Dillingham  v.  Harden 
in  Coley  v.  Worth  Carolina  R.  Co.  (1894)  6  Tex.  Civ.  App.  474,  26  S.  W. 
(1901)    128  N.   C.  534,  57  L.R.A.  817,    914. 

39  S.  E.  43.  An  employee  who,  to  make  his  work 

Where  the  foreman  of  a  switching  more  convenient,  attempts  to  move  a 
gang  used  a  road  engine  without  attach-  casting  weighing  1,250  pounds  up  an  in- 
ing  a  fiat  car  in  front  of  it,  for  the  pur-  oline,  with  a  stick,  without  asking  for 
pose  of  making  a  flying  switch,  and  the  assistance,  cannot  recover  for  injuries 
evidence  is  that  the  danger  would  have  caused  by  the  stick  breaking.  MoGold- 
been  diminished  by  thus  attaching  a  rick  v.  Metcalf  (1891)  37  N.  Y.  S.  R. 
flat  car,  he  may  properly  be  found  guilty  611,  14  N.  Y.  Supp.  269. 
of  contributory  negligence  which  will  The  question  whether  it  was  negli- 
prevent  his  recovering  for  an  injury  gence  for  an  able-bodied  workman,  in  his 
caused  by  falling  from  the  pilot  of  the  forty-fifth  year,  to  use  a  ladder  a  foot 
engine  while  attempting  to  uncouple  the  shorter  than  a  new  brick  wall  against 
car  which  was  being  switched.  Thomp-  which  it  rested,  and  on  or  over  which 
son  V.  Montana  C.  R.  Co.  (1896)  17  the  workman  had  to  step  over  the  upper 
Mont.  426,  43  Pac.  496.  end  of  the  ladder,    was    for    the    jury. 

Where  the  usual  course  of  operations  Flanigan  v.  Guggenheim  Smelting  Co. 
contemplates  the  cutting  of  bars  of  rail-  (1899)  63  N.  J.  L.  647,  44  Atl.  762. 
road  iron  in  the  shops,  while  they  are  An  employee  is  guilty  of  negligenee- 
in  a  heated  state,  a  servant  who  under-  in  running  a  planer  which  is  known  to 
takes  to  cut  one  cold  and  away  from  the  be  dangerous  because  of  its  erratic  mo- 
shops,  and  receives  an  injury  from  a  tion.  Burgess  v.  Humphrey  Bookcase 
sliver  which  flies  off  the  head  of  the  Go.  (1909)  156  Mich.  345,  120  N.  W. 
chisel  used  for  cutting,  is  guilty  of  con-   790. 

tributory  negligence.  Houston  &  T.  G.  If  a  servant  puts  appliances  furnished 
R.  Co.  Y.  Conrad  (1884)  62  Tex.  627.  by  the  master  to  a  use  for  which  they 
A  servant  who  knew  that  an  engine  are  not  designed  or  furnished,  or  sub- 
step  was  greasy,  or  would  have  known  jects  them  to  a  strain  beyond  their 
it  if  he  had  used  ordinary  care,  cannot  capacity  to  bear,  and  is  injured  in  con- 
recover  for  injuries  received  by  his  slip-  sequence,  the  employer,  in  the  absence 
ping  from  such  step  while  climbing  on  of  special  circumstances,  is  not  liable 
the  engine  to  clean  a  headlight.  Book-  Standard  Distilling  &  Distributing  Go 
rum  v.  Galveston,  H.  &  8.  A.  R.  Co.  v.  Harris  (1906)  75  Neb  480  106  N 
(1900)  —  Tex.  Civ.  App.  — ,  57  S.  W.  W.  582;  Salisbury  v.  Press  Pub  Go 
919.  (1906)  76  Neb.  849,  108  N,  W.  136. 

An  experienced  employee  who  selects  A  brakeman  who,  while  givin"  a 
a  fitting  which  is  too  light  to  bear  the  signal,  attempts  to  use  as  a  grab  Iron 
pressure  to  which  he  subjects  it  in  shut-  the  standard  of  a  flat  car  which  he 
ting  in  and  testing  a  well  of  natural  knows  does  not  fit  the  socket,  is  guilty 
gas  cannot  recover.  Toohey  v.  Equita-  of  contributory  negligence  Chica'ao  R 
ble  Qas  Go.  (1897)  179  Pa.  437,  36  Atl.  l.  d  P.  R^  Go.  v.  Murray  (1908)'  85 
314.  Ark.    600,    16    L.R.A.(N.S.)     984,    109- 

An  employee  who  undertakes  to  lower    S.   W.   549. 


S  1258]  NEGLIGENCE  AT  TIME  OF  INJURY.  3491 

expressed  in  the  form  that,  where  the  master  keeps  an  adequate  and 
accessible  stock  of  such  appliances  in  good  condition,  contributory- 
negligence  is  predicable  of  the  act  of  a  servant  -who  selects  an  appli- 
ance which  he  knows  or  ought  to  know  to  be  defective  and  dangerous.' 
1258.  [342]  Negligence  inferred  from  the  use  of  appliances  for  a  pur- 
pose other  than  that  for  which  they  were  designed. — [n  §§  921,  922, 
ante,  reference  was  made  to  the  doctrine  that,  in  respect  to  a  serv- 
ant who  perverts  an  instrumentality  from  its  proper  function,  a  mas- 
ter is  under  no  obligation  to  see  that  it  is  in  a  safe  condition.  In  any 
case  in  which  such  an  unauthorized  application  of  the  instrumen- 
tality subjects  the  servant  to  a  specific  danger  which,  if  he  had  re- 
frained from  so  applying  it,  would  have  been  avoided,  circumstances 
are  presented  which  raise  the  question  whether  his  conduct  was  or 
was  not  negligent.  If  the  danger  was  one  which  ought  to  have  been 
understood  by  any  reasonably  intelligent  person  who  possessed  the 
same  amount  of  technical  knowledge  and  the  same  familiarity  with 
the  work  as  the  servant  himself  (see  chapter  liv.,  post),  a  court  is 
usually  deemed  to  be  justified  in  saying,  as  a  matter  of  law,  that  he 
was  in  fault  and  cannot  recover.^ 

3  East  Tennessee,  T.  £  O.  B.  Co.  v.  furnished,    it   is    safe    to   use   it,    un- 

Perkins   (1891)   88  Ga.  1,  13  S.  E.  952;  der  conditions  which  render  the  partic- 

Parenfo  v.  Taylor   (1898)   26  App.  Div.  ular  defect  which  exists  in  it  specially 

518,  50  N.  Y.   Supp.  518.  dangerous.     Hefferen  v.  Northern  P.  R. 

The  proprietor  of  a  mill  is  not  liable  Co.    (1891)    45  Minn.  471,  48  N.  W.  1 

for  an  injury  to  an  employee  from  the  ( "side-set,"  a  tool  used  for  cutting  iron, 

fall  of  redhot  "bloom"  from  tongs  used  threw  off  a  sliver  when  struck). 

in  lifting  it,  due  to  the  bitts  becoming  1  The  Hadje    (1881)    19   Blatchf.  354 

so  smooth  by  use  as  not  to  grasp  the  (planks    spanning    a   hatchway,    which 

bloom  with  sufficient  firmness,  where  a  were  not  laid  to  walk  upon,  gave  way 

supply  of  tongs  and  bitts  was  furnished,  under  a  man  engaged  in   stowing  car- 

and  it  was  the  duty  of  such  employee  to  go)  ;  Houston  &  T.  C.  R.  Co.  v.  Mycra 

discontinue  the  use  of  a  bitt  when  it  be-  (1881)   55  Tex.  110   (brakeman  tries  to 

came    smooth    and    replace    it    with    a  substitute  the  end  of  a  switch  chain  for 

sharpened  one,   and   he  knew   that  the  a  coupling  link)  ;  Elgin,  J.  &  E.  R.  Co. 

bitts  in  use  at  the  time  of  the  accident  v.    Docherty    (1895)    66    111.    App.    17 

were  too  smooth  to  be  safe.     Devlin  v.  (brake  staff  gave  way  when  used  as  a 

Plmnioe  Iron  Co.  (1897)  182  Pa.  109,  37  hand  hold  by  a  servant  when  mounting 

Atl.  927.  the  car)  ;  Quirouet  v.  Alabama  O.  8.  R. 

A  skilled  mechanic  who  responds  to  a  Oo.  (1900)  111  Ga.  315,  36  S.  E.  599 
direction  of  a  coemployee  to  get  a  crow-  (standard  which  brakeman  grasped  in 
bar  and  assist  him  in  springing  rails  attempting  to  mount  a  car  by  placing 
apart,  gets  a  bar  which  he  could  have  his  foot  on  the  journal  box  slipped  in  its 
seen  at  a  glance  had  a  broken  or  worn  socket  and  caused  him  to  fall)  ;  Tim- 
point  and  is  injured  by  its  slipping  mons  v.  Central  Ohio  R.  Co.  (1856)  6 
while'  he  is  prying  the  rails  apart,  can-  Ohio  St.  106  (brakeman,  when  attempt- 
not  recover  McBride  v.  Indianapolis  ing  to  mount  a  moving  tram,  seized  the 
FroQ  d  Switch  Co.  (1892)  5  Ind.  App.  rim  of  the  gravel  box,  and  was  injured 
482     32   N    E     579.  by  its  giving  way)  ;  Fortier  v.  Lauzier 

\   servant    is    not    justified     in    as-  (1898)     Rap.    Jud.    Quebec,    14    C.    S. 

fiumina    that    because   a   worn    imple-  359;    Cincinnati  Gas  <&  Electric  Co.  v. 

ment  remains  among  the  stock  of  tools  Archdeacon   (1909)    80  Ohio  St.  27,  88 
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If  it  cannot  be  said  to  be  a  necessary  inference  from  the  facts  that 
the  unauthorized  application  was  dangerous  and  that  the  servant  un- 
derstood or  ought  to  have  understood  that  it  was  dangerous,  the  right 
to  maintain  the  action  must  be  determined  by  the  jury,  a  material 
element  to  be  considered  by  them  being  the  question  whether  it  was 
customary  for  employees  doing  the  same  kind  of  work  as  the  servant, 
to  use  the  instrumentality  in  the  manner  in  which  he  was  using  it 
when  the  injury  was  received.*    See  §  1269,  post. 


N.  E.  125  (lineman  stood  on  guy  wire 
and  was  shocked)  ;  O'Eare  v.  O'Bourke 
Engineering  Constr.  Co.  (1909)  135 
App.  Div.  348,  120  N.  if.  Supp.  404. 
( platform  not  intended  for  employees ) . 

It  is  negligence  for  a  railway  work- 
man to  undertake  to  ride  down  a  steep 
gradient  on  a  push  car  which  has  no 
brakes.  Miller  v.  Union  P.  R.  Go. 
(1880)  2  McCrary,  87,  4  Fed.  763;  York 
V.  Kansas  City,  G.  &  8.  B.  Go.  (1893) 
117  Mo.  405,  22  S.  W.  1081. 

A  section  foreman  cannot  recover  for 
a  personal  injury  received  by  being 
struck  by  an  extra  train  while  he  was 
inspecting  the  track  upon  a  railroad  tri- 
cycle, a  conveyance  other  than  that  pro- 
vided by  the  railroad  company  for  the 
inspection.  Jolly  v.  Detroit,  L.  &  N.  B. 
Co.   (1892)  93  Mich.  370,  53  N.  W.  526. 

An  employer  is  not  liable  for  injury 
to  an  employee  caused  by  the  latter's 
contributory  negligence  and  his  use  of 
an  elevator  for  a  purpose  unauthorized 
by  the  employer,  although  he  failed  to 
provide  the  safeguards  for  the  elevator 
shaft  required  by  statute.  Guenther  v. 
Lockhart  (1891)  40  N.  Y.  S.  R.  942,  16 
N.  Y.  Supp.  717. 

An  employee  who  is  injured  while 
climbing  upon  a  spout  which,  under  his 
weight,  gives  way  and  precipitates  his 
arm  into  a  set  of  cogwheels,  cannot  re- 
cover for  the  injury,  where  the  spouting 
did  not  give  way  because  of  any  defect 
in  its  construction,  but  only  because  of 
Its  being  used  by  plaintiff  for  a  purpose 
and  in  a  manner  for  which  it  was  not 
designed, — especially  where  the  same 
spouting  had  previously  given  way  un- 
der his  weight.  BchmMt  v.  Leistekow 
(1889)    6  Dak.  386,  43  N.  W.  820. 

Where  the  rope  by  means  of  which  the 
water  is  released  from  a  tank  is  too 
short  to  be  reached  from  an  engine  ten- 
der, it  is  negligence  for  a  brakeman  to 
attempt  to  walk  along  the  spout  for  the 
purpose   of   getting  hold   of   it.     Bum- 


phreys  v.  Newport  News  &  M.  Valley 
Co.   (1889)   33  W.  Va.  135,  10  S.  E.  39. 

A  servant  who,  while  coming  from  the 
hold  of  defendant's  vessel,  was  injured 
by  a  fall  resulting  from  his  taking  hold 
of  an  unfinished  sheep  trough  placed  by 
defendant's  workmen  near  the  hatch, 
and  trusting  his  weight  on  it,  cannot  re- 
cover, as  the  trough  was  not  placed 
there  for  such  use  as  the  servant  made 
of  it,  and  he  knew  that  the  work  upon 
it  had  not  reached  that  stage  at  which 
he  would  be  justified  in  assuming  that 
it  was  fastened.  Gibbons  v.  British  d 
N.  A.  Steam  Nam.  Go.  (1900)  175  Mass. 
212,  55  N.  E.  987. 

2  The  fact  that  the  primary  purpose 
of  a  jaw  strap  is  to  strengthen  a  rail- 
way car  will  not  render  it  negligence,  as 
a  matter  of  law,  for  a  brakeman  to  use 
it  as  a  support  for  his  foot  in  mounting 
a  moving  car.  Coates  v.  Boston  d  M. 
B.  Go.  (1891)  153  Mass.  297,  10  L.  R. 
A.  769,  26  N.  E.  864.  This  decision 
seems  to  exemplify  a  more  rational  prin- 
ciple than  the  one  cited  in  the  last 
note,  in  which  the  accident  was  caused 
by  the  giving  way  of  the  brake  staff. 

The  rule  that  an  employer  who  fur- 
nishes a  proper  machine  is  not  liable  to 
a  servant  injured  while  using  it  for  an 
improper  purpose  does  not  apply  in  the 
case  of  an  injury  to  an  inexperienced 
employee  who  was  using  the  machine  in 
obedience  to  the  direction  of  a  superior 
whom  it  was  his  duty  to  obey.  New- 
bury V.  Getchel  &  M.  Lumber  &  Mfg.  Go. 
(1896)  100  Iowa,  441,  62  Am.  St.  Rep. 
582,  69  N.  W.  743. 

An  electric  light  trimmer  who  stead- 
ies himself  while  trimming  a  lamp  30 
feet  from  the  ground  by  means  of  the 
iron  rods  supporting  the  lamp,  his 
weight  being  on  the  step  below,  is  not 
necessarily  guilty  of  contributory  neg- 
ligence precluding  a  recovery  for  in- 
juries caused  by  the  rod  breaking,  where 
it  was  three  quarters  of  an  inch  in  di- 
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[It  is  not  error  to  refuse  an  instruction  'whicli  makes  the  intention 
of  the  master  as  to  the  manner  of  operating  a  machine  controlling 
on  the  employee  without  regard  to  the  knowledge  or  diligence  of  the 
latter.^] 

1259.  [343]  Negligence  in  respect  to  the  creation  of  the  material 
conditions  which  caused  the  injury. — E'umerous  decisions  illustrate 
the  principle  that,  where  the  material  conditions  which  caused  the  in- 
jury were  produced  prior  to  the  time  of  the  accident,  by  the  culpable 
acts  or  omissions  of  the  servant  himself,  he  cannot  be  permitted  to 
maintain  an  action  for  damages.  Recovery  has  been  denied  on  this 
ground,  where  the  evidence  disclosed  the  existence  of  the  various  pre- 
dicaments mentioned  below : 

(1)  The  servant  had  left  some  part  of  the  plant  in  such  a  position 
that  it  became  a  potential  source  of  danger,  if  certain  not  unlikely 
events  should  occur.  ^ 

ameter   and   appeared  strong,   although  adjacent  track  and  was  injured  by  cars- 

in  fact  it  was  rusted.     Dupree  v.  Tam-  on  the  other  track  striking  the  tender 

borilla    (1902)    27   Tex.   Civ.  App.   603,  while   he   was   cleaning   out   the   ashes. 

66  S.  W.  595.  Texas  &  P.  R.  Go.  v.  Young   (1894)   — 

3  Sotvthern  Cotton  Oil  Gil  Go.  v.  Ship-  Civ.  App.  — ,  27   S.  W.  145. 

per   (1906)    125  Ga.  368,  54  S.  E.  110.  Or   where    a   workman    unnecessarily 

1  As,  where  the  servant  was  injured  by  placed   planks    of    a.   scaffolding   in    an 

the  fall  of  lumber  or  other  heavy  arti-  elevator    shaft   through   the    loop    of   a. 

cles   improperly   piled   by   him   and   his  rope  suspended  from  the  bottom  of  the 

fellow  servants.     Langlois  v.  Maine  G.  car    and    attached   to    the    side    of    the 

R.  Co.   (1892)   84  Me.  161,  24  Atl.  804;  shaft,   the   result   being   that  the   scaf- 

Hoth  V.  Peters   (1882)   55  Wis.  405,  13  folding    was    overturned    as    the   eleva- 

N.  W.  219   (decided  on  demurrer).  tor  ascended.  Simpson  \.  Oerken  (1897) 

Or  by  tools  permitted  to  accumulate  19  App.  Div.  68,  45  N.   Y.  Supp.  1100. 

on  the  floor  of  a  mill,  where  their  pres-  Or  where  a  workman  left  a,  beam  ly- 

ence  was  dangerous.     Devlin  v.  PhosnUo  ing  on  a  pile  of  dirt  with  one  end  pro- 

Iron   Go.    (1897)    182   Pa.   109,   37  Atl.  jecting,   and  was  injured  by  its  flying- 

g27  up  when  it  was  struck  by  a  piece  of  a 

Or   by   stepping   in    a   manhole   on    a  pile   which   he  had   helped  to   saw   off. 

cable   line,   which   he  had   himself   left  Geesen  v.  Bagmn   (1901)    115  Iowa,  7, 

open.     Brennun  v.  Front  Street   Caile  87  N.  W.  745. 

R     G.     (1894)     8    Wash.    363,    36    Pac.  Or  where  the  servant  failed  to  remove 

272  pieces  of  scrap  iron  from  the  sidewalk,. 

Or  where   a   car  repairer  was   killed  as  it  was  his  duty  to  do.     Beardsley^. 

while    repairing    a    car    on    a    railroad  Murray    Iron    Works    Go     (1906)     129 

track,   by   an   engine   on  another  track  Iowa,  675,  106  N.  W.  180.         ^  ,      ^^ 

striking     against     a     car     moved     and  Or  where  a  miner  is  injured  by  the 

left  by  him  and  his  fellow  servants  too  fall  of  timber  being  hoisted  because  he 

near  such  track,  and  driving  it  against  had  not  securely  fastened  the   rope   to 

the  car  on  which  he  was  working.   Teoo-  it.      Gummmgs    "■    Hems    Copper    Go. 

as  d  P    R.  Go.  V.  Cumpston    (1893)    4  (1910)   40  Mont.  599,  107  Pac.  904. 

Tex    Civ    App.  25,  23  S.  W.  47.  Or    where    he    had    repaired    certain 

Or  where  a  railway  employee  placed  parts    of   the   premises    ma    negligent 

a   tender,   for   the   purpose   of   cleaning  -manner      ia^e2Ze  v.  i)«»«.-^ffreenLeai^- 

out  the  kshes,  in  such  close  proximity  er  Co.    (1907)    194  Mass.  294,  80  ^,  li 

to   another   track   in   the  yard   as   not  475.                ,     ,  „                         .     ,     , 

to  permit  the  passing  of  cars  on  such  Or  where  he  fell  over  pieces  of  plank 
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(2)  The  servant  had  removed  a  certain  safeguard  designed  to 
protect  himself  and  his  fellow  workmen/  or  had  failed  to  take  certain 
specific  measures  which  it  was  his  duty  to  take  for  the  purpose  of 
keeping  the  place  of  work  safe.* 


which  he  had  placed  on  the  floor  near  a 
saw.  Witten  v.  Bell  &  0.  Co.  (1905)  27 
Ky.  L.  Rep.  580,  85  S.  W.  1094. 

Or  where  an  employee  left  a  rope 
lying  on  the  floor,  and  his  foot  became 
entangled  in  it  and  was  drawn  into 
rollers.  Tomcbczewshi  v.  Dobson  (1904) 
208  Pa.  324,  57  Atl.  718. 

Or  where  a  servant  placed  a  bar  of 
iron  against  a,  post  where  he  knew  that 
the  customary  guard  to  prevent  the  bar 
from  falling  was  not  in  its  place.  Van 
Pelt  V.  Straight  Line  Engine  Go.  (1908) 
127  App.  Div.  829,  112  M.  Y.  Supp.  116. 

Or  where  a  millwright  was  struck  on 
the  head  by  an  eccentric  bar  which  he 
himself  had  not  properly  fastened.  Sto- 
eckle  V.  Great  Western  Cereal  Go. 
(1911)    150  Iowa,  383,  130  N.  W.  157. 

8  Schwwndt  v.  William  Wright  Go. 
(1901)  126  Mich.  609,  85  N.  W.  1107 
(servant  climbed  on  a  roof  and  removed 
a  plank  placed  there  to  protect  the 
building  from  the  falling  of  heavy 
weights  used  in  raising  and  lowering 
doors)  ;  Cincinnati  Sea-ting  Go.  v.  Neiry 
(1907)  40  Ind.  App.  144,  81  N.  E.  216 
(servant  removed  guard  from  joiner)  ; 
L.  T.  Dickason  Goal  Go.  v.  Peach  (1903) 
32  Ind.  App.  33,  69  N.  E.  189  (miner 
removed  prop  from  roof ) . 

3  Where  it  is  the  duty  of  miners,  un- 
der the  rules  of  their  employer,  to  prop 
up  the  roofs  of  their  own  excavations, 
the  employer  being,  on  his  side,  bound 
to  furnish  timber  at  the  pit  mouth  for 
that  purpose,  it  is  their  duty  to  refuse 
to  work  if  no  timber  is  furnished,  and 
they  are  entitled  to  their  days'  wages  in 
spite  of  such  refusal  if  the  timber  has 
been  asked  for  and  not  supplied.  Hence, 
if  one  of  them  proceeds  to  work  without 
props,  although  aware  of  the  danger,  he 
is  not  entitled  to  damages  for  injuries 
received  through  the  fall  of  the  roof, 
merely  because  the  timber  was  not  fur- 
nished. McNeill  V.  Wallace  (1853)  15 
Sc.  Sess.  Gas.  2d  series,  818. 

In  an  action  for  a  death  caused  by 
neglect  of  a  mine  owner  to  furnish  suit- 
able props  to  support  the  roof  of  the 
mine,  evidence  is  admissible  to  show 
that  deceased  endeavored  to  borrow 
props,  but  could  get  none,  since  it  tends 


to  show  that  deceased  exercised  proper 
care  for  his  own  safety.  O'Fallon  Goal 
Co.  V.  Laquet   (1900)   89  111.  App.  13. 

There  can  be  no  recovery  for  the  death 
of  an  employee  while  laying  pipe  in  the 
bottom  of  a  sewer  trench  in  process  of 
construction  by  the  employer,  through 
the  eaving-in  of  the  walls  of  the  trench, 
due  to  insufficient  shoring  and  bracing, 
where  such  employee  was  himself  in- 
trusted with  superintendence  of  the 
shoring  and  bracing,  and  paid  higher 
wages  because  of  it.  Gonroy  v.  Clinton 
(1893)   158  Mass.  318,  33  N.  E.  525. 

A  servant  whose  duty  it  is  to  pre- 
pare all  the  lights  necessary  to  do  the 
work  cannot  complain  that  he  was  in- 
jured because  of  insufficient  lighting. 
Steeples  v.   Panel   <&   Folding   Boon   Go. 

(1903)  33  Wash.  359,  74  Pac.  475.  To 
the  same  effect,  Earle  v.  Clyde  S.  S.  Co. 

(1904)  43  Misc.  535,  89  N.  Y.  Supp. 
500,  affirmed  in  (1905)  103  App.  Div. 
21,  92  N.  Y.  Supp.  839;  Ramsey  v. 
Tremont  Lumber  Co.  (1908)  121  La. 
506,  46  So.  608. 

In  Woelflen  v.  Leioiston-Clarkston  Go. 
(1908)  49  Wash.  405,  95  Pac.  493,  it 
was  held  that  a  foreman  cannot  re- 
cover for  injuries  caused  by  the  place 
of  work  not  being  sufficiently  lighted, 
when  it  was  his  duty  as  foreman  to  see 
that  the  lights  were  sufficient. 

An  employee  of  a  city,  who  had  agreed 
to  put  in  the  sheeting  in  the  excavation 
for  a  sewer,  cannot  recover  for  injuries 
due  to  the  fact  that  the  sheeting  was 
negligently  put  in.  Salzwedel  v.  Adrian 
(1906)  145  Mich.  280,  108  N.  W.  701. 

A  deck  hand  charged  with  the  duty 
of  keeping  the  deck  clear  cannot  re- 
cover for  Injuries  caused  by  his  step- 
ping on  a  siphon  pipe  left  on  the  deck. 
Direct  Nav.  Go.  v.  Anderson  (1902) 
29  Tex.  Civ.  App.  65,  69  S.  W.  174. 

Where  it  was  the  duty  of  a  servant 
to  inspect  a  stepladder  used  by  him, 
and  to  keep  it  in  repair,  he  cannot  re- 
cover for  injuries  received  because  of 
the  breaking  of  the  ladder  in  an  un- 
explained manner.  Drum  v.  New  Eng- 
land Cotton  Yard  Co.  ( 1901 )  180  Mass. 
113,  61  N.  E.  812. 

An  employee  in  a  mine,  whose  duty 
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(3)   Some  appliance  on.  which  the  servant's  security  depended  had 
not  been  fastened,  adjusted,  or  arranged  in  a  proper  manner.* 


it  was  to  open  and  close  the  doors  of 
"the  shaft  to  permit  trains  to  pass 
through,  who  fails  to  provide  himself 
with  matches,  as  it  was  his  duty  to  do, 
cannot  recover  for  injuries  received 
when  his  lamp  was  blown  out.  BoU- 
ingsworth  v.  Pineville  Coal  Co.  (1903) 
24  Ky.  L.  Rep.  2437,  74  S.  W.  205. 

The  failure  of  a  servant  to  inspect 
ears,  with  which  duty  he  was  charged, 
will  prevent  his  recovery  for  injuries 
due  to  defects  which  he  would  have  dis- 
covered by  inspection.  Jones  v.  Wil- 
liams  Coal  Go.  (1910)  140  Ky.  115,  130 
S.  W.  809;  Lane  v.  'North  Carolina,  R. 
■Co.  (1910)  154  N.  C.  91,  69  S.  E.  780 
(similar  facts). 

A  trip  rider  in  a  mine,  charged  with 
the  duty  of  inspection  and  repairing 
the  cars  in  the  mine,  cannot  recover 
for  injuries  received  because  of  his  fail- 
ure so  to  do.  Oody  v.  Manfacturers' 
Coal  &  Coke  Co.  (1910)  151  Mo.  App. 
455,  132  S.  W.  21. 

*  No  action  can  be  maintained  where 
plaintiff,  who  was  employed  by  defend- 
ant railroad  company  to  transfer 
freight  from  one  car  to  another,  was 
injured  by  reason  of  the  failure  of  him- 
self and  his  fellow  workmen  to  fasten 
a  thin  iron  blade  over  which  the  freight 
Avaa  carried  between  the  cars.  Martin 
V.  Louisville  d  N.  B.  Co.  (1901)  23  Ky. 
L.  Rep.  798,  64  S.  W.  417. 

Where  the  duty  of  erecting  a  scaffold 
on  a  bridge  was  left  entirely  to  the 
plaintiff  and  others,  and  it  appeared 
that  the  company  provided  suitable  tim- 
her  therefor,  and  the  injury  was  occa- 
sioned by  the  plaintiff's  and  his  fellow 
workmen's  negligence  in  not  selecting 
proper  scantling,  or  properly  lashing  or 
supporting  the  same,  defendant  was  not 
liable.  Hogan  v.  Field  (1881)  44  Hun, 
72. 

An  employee  on  a  towboat  who,  while 
looking  after  a  certain  line,  steps  up- 
on a  cover  over  a  round  hole  in  the 
deck,  called  a  "lazarette,"  thus  causing 
the  cover  to  tip  up  and  strike  him  be- 
tween the  legs  as  he  fell  astride  it, 
cannot  recover  where  it  was  part  of  his 
duty  to  take  off  and  put  on  the  cover, 
and  he  knew  its  condition  better  than 
anyone  else  did.  Watts  v.  Boston  Tow- 
Boat  Co.  (1894)  161  Mass.  378,  37  N. 
E.  197. 


A  longshoreman  wno  was  directed, 
after  the  loading  of  a  steamship  was 
completed,  to  close  the  hatchway,  and 
who,  after  placing  one  of  the  hatches  in 
position,  stepped  upon  it  to  place  an- 
other, when  it  gave  way  because  not 
caught  upon  the  coaming  it  was  intend- 
ed to  rest  on,  and  who  fell  into  the  hold 
and  was  injured,  cannot  recover  there- 
for where  the  work  was  simple,  requir- 
ing neither  skill  nor  judgment.  Pres- 
ton V.  Ocean  S.  8.  Co.  (1898)  33  App. 
Div.  193,  53  N.  Y.  Supp.  444. 

There  can  be  no  recovery  for  the 
death  of  an  employee  in  a  coal  mine, 
whose  duty  it  is  to  see  that  a  spring 
switch  connecting  an  "empty  track" 
with  the  main  track  is  in  position  in 
the  morning  for  the  passage  of  trains 
of  cars  on  the  main  track  leading  to 
the  shaft  of  the  mine,  and  who  fails 
to  do  so,  although  he  knows  that  such 
switch  is  frequently  left  open  by  the 
men  working  in  the  mine  at  night,  the 
consequence  being  that  a  train  passes 
through  the  open  switch  and  runs  upon 
the  empty  track,  onto  which  he  steps 
from  the  main  track  upon  the  approach 
of  the  train.  Beokman  v.  Consolidation 
Coal  Go.  (1894)  90  Iowa,  252,  57  N. 
W.  889. 

A  servant  who  fails  to  attend  to  the 
proper  setting  of  the  gauge  furnished 
for  the  purpose  of  regulating  the  width 
of  the  pieces  of  wood  to  be  sawed  is 
guilty  of  negligence.  Eicheler  v.  Hang- 
gi  (1889)  40  Minn.  263,  41  N.  W.  975; 
Rowland  v.  Gannon  (1866)   35  Ga.  105. 

An  experienced  seaman  is  bound  to 
know  that  a  barge  nearly  300  feet  in 
length  is  apt,  while  being  moved  in  a 
narrow  river,  to  strike  some  obstruc- 
tion, thereby  putting  the  wheel,  if  it  is 
not  secured,  in  rapid  motion,  and  that 
the  object  of  his  being  placed  in  the 
wheelhouse  under  .  such  circumstances, 
to  await  orders,  implies  that  he  is  simp- 
ly stationed  there  to  act  in  an  emer- 
gency which  may  require  something  to 
be  done  with  the  wheel.  He  is  there- 
fore guilty  of  contributory  negligence  if 
he  unlashes  the  wheel  without  orders, 
and  stands  so  near  it  that,  if  set  in  mo- 
tion, it  will  strike  him.  Sanson  v. 
The  J.  B.  Lyon  (1887)  33  Fed.  184. 

An  able  seaman  who  is  given  a  stout 
rope,  block,   and  boatswain's  chair  for 
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(4)   The  servant  had  omitted  to  make  use  of  an  appliance  fur-^ 
nished  by  the  master.* 


the  purpose  of  painting  a  mast,  is  guilty 
of  negligence  in  not  so  securing  himself 
as  to  guard  against  a,  fall,  although  the 
toggle  given  him  is  not  long  enough  and 
the  rope  is  too  stiff  and  unpliable  to 
bind  about  the  toggle.  Wm.  Jolmson  & 
Co.  V.  Johcmsen  (1898)  30  C.  C.  A.  675, 
58  U.  S.  App.  104,  86  Fed.  886. 

A  longshoreman  employed  in  piling 
cotton  bales  on  a  dock  cannot  recover 
because  the  hook  used  in  hoisting  the 
bales  allowed  a  bale  to  slip  and  fall  up- 
on him,  where,  when  properly  adjusted, 
they  were  sufficient  for  the  purpose. 
Recka  v.  Ocecm  8.  8.  Co.  (1893)  3  Misc. 
526,  23  N.  Y.  Supp.  3. 

The  fact  that  a  servant  injured  by 
the  falling  of  a  press  frame  had  as- 
sisted in  propping  the  frame  does  not 
preclude  him  from  recovery  on  the 
ground  that  he  had  himself  been  guilty 
of  contributory  negligence  in  improper- 
ly propping  it,  where  he  had  been  called 
away  before  the  work  was  finished  and 
directed  to  perform  other  work.  Goss 
Printing-Press  Co.  v.  Lempke  (1900) 
90  111.  App.  427,  affirmed  in  (1901)  191 
111.  199,  60  N.  E.  968. 

The  servant's  negligence  is  a  question 
for  the  jury  where  the  act  alleged  to 
have  been  done  for  the  purpose  of  secur- 
ing a  structure  is  susceptible  of  being 
construed  in  another  sense.  In  a  case 
where  a  servant  was  holding  a  guy  rope 
while  a  derrick  was  being  raised,  a 
stake  was  driven  at  his  request  as  a 
brace  for  his  foot.  When  the  derrick 
was  almost  raised,  he  tied  his  guy  rope 
to  the  stake,  and  at  the  foreman's  di- 
rection went  to  the  top  of  the  derrick, 
and  while  there,  on  such  foreman  pull- 
ing on  the  rope  holding  the  derrick,  the 
stake  to  which  the  guy  rope  had  been 
tied  was  pulled  out  of  the  ground  by  the 
strain  upon  it  and  let  the  derrick  fall. 
It  was  held  that,  as  the  jury  would 
be  justified  in  believing  that  the  plain- 
tiff had  merely  tied  the  rope  temporari- 
ly to  the  stake,  and  that  the  stake  was 
not  intended  by  him  as  a  support  for 
the  derrick,  a  requested  instruction  that, 
because  plaintiff  had  the  stake  driven 
and  tied  the  guy  rope  to  it,  the  fore- 
man had  the  right  to  presume  that 
plaintiff  had  properly  secured  it,  was 
properly  refused.     8t.  Louis  8.  W.  R. 


Co.  T.  Smith  (1901)  —  Tex.  Civ.  App. 
— ,  63  S.  W.  1064. 

The  master  is  not  liable  for  injuries 
caused  by  the  failure  of  the  servant 
properly  to  adjust  a  clamp  on  a  belt. 
Btcmdard  Pottery  Co.  v.  Moudy  (1905) 
35  Ind.  App.  427,  73  N.  E.  188,  motion 
for  transfer  to  supreme  court  denied  in 
(1905)  164  Ind.  656,  74  N.  E.  242. 

An  employee  engaged  in  operating  a 
circular  saw  cannot  recover  for  injuries 
received  because  he  had  not  properly 
secured  the  thumbscrews  which  held  the 
gauge  in  place.  Bodwell  v.  Moore 
(1902)  180  Mass.  590,  62  N.  E.  971. 
To  the  same  effect,  McKenna  Steel 
Working  Go.  v.  Leims  (1901)  49  C.  C. 
A.  369,  111  Fed.  320  (skids  not  prop- 
erly adjusted)  ;  St.  Louis  Southwestern 
R.  Go.  V.  Barrett  (1903)  —  Tex.  Civ. 
App.  _,  72  S.  W.  884  (gang  plank 
not  equipped  with  cleats ) . 

^The  Leocadia  (1888)  35  Fed.  534 
(rope  substituted  by  servant  broke)  ; 
Oellerioh  v.  Hayes  (1894)  8  Misc.  211, 
28  N.  Y.  Supp.  579  (ladder  substituted 
gave  way)  ;  Atchison,  T.  £  8.  F.  R.  Co. 
V.  Rudolph  (1908)  78  Kan.  695,  99  Pac. 
224  (brakeman  did  not  make  use  of 
automatic  coupler)  ;  Jones  v.  R.  J.  Rey- 
nolds Tobacco  Go.  (1906)  141  N.  C. 
202,  53  S.  E.  849  (servant  failed  to 
use  hood)  ;  Pinnell  v.  Cutsinger  (1909) 
44  Ind.  App.  419,  39  N.  E.  493  (servant 
used  wrong  bit  when  other  bits  were 
at  hand);  Fleming  v.  Buswell  (1900) 
48  App.  Div.  635,  62  N.  Y.  Supp.  1137, 
affirmed  in  (1901)  169  N.  Y.  592,  62 
N.  E.  1095  (servant  used  hands  to  shift 
belt  instead  of  shifter )  ;  Wight  v.  Gum- 
lerland  Teleph.  &  Teleg.  Go.  (1910)  137 
Ky.  299,  125  S.  W.  718  (failure  to  use 
rope  in  taking  down  telephone  wires)  ; 
White  V.  Thomasville  Light  &  P.  Co. 
(1909)  151  N.  C.  356,  66  S.  E.  210' 
(servant  failed  to  use  appliances  fur- 
nished to  handle  electrical  appliances)  ; 
Criblen  v.  Yellow  Aster  Min.  &  Mill. 
Co.  (1904)  142  Cal.  248,  75  Pac.  839 
(servant  used  rope  to  descend  into  shaft 
instead  of  ladder)  ;  Hart  v.  Allegheny 
County  Light  Co.  (1902)  201  Pa.  2.34, 
50  Atl.  1010  (electric  light  inspector 
did  not  use  rubber  gloves)  ;  Anderson  v. 
Forrester-Nace  Box  Co.  (1903)  103  Mo. 
App.  382,  77  S.  W.  486  (failure  to 
make    use    of    lantern)  ;    Wilkinson   v„ 
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(5)  The  servant  tad  adopted  a  dangerous  method  of  executing 
the  work  in  hand.*  See  generally,  as  to  this  form  of  negligence,  §§ 
1254,  1255,  ante. 

Other  decisions  illustrating  analogous  situations  are  cited  in  the 
next  section. 

The  cases  in  which  the  servant  was  held  unable  to  recover,  on 

the  ground  that  he  had  failed  to  remedy  the  dangerous  conditions, 
are  collected  in  §  1218,  ante. 

Andriwno  Bottling  Go.  (1911)  154  Mo.  A  servant  who  is  ordered  merely  to- 
App.  563,  136  S.  W.  720  (servant  failed  load  a  car  with  angle  plates,  and  is  in- 
to use  gloves  in  handling  charged  bot-  jured  by  getting  on  the  car  and  loading 
ties )  ;  Driscoll  v.  Duval  Co.  { 1910 )  125  it  so  heavily  on  one  side  that  it  over- 
N.  Y.  Supp.  529  (servant  failed  to  use  turned,  cannot  recover.  St.  Louis  Bolt 
lantern  furnished  by  master);  SoMdy  &  Iron  Co.  v.  Brennan  (1886)  20  111.. 
River   Coal   Co.  v.  Button    (1911)    143  App.    555. 

^y-  411,  136  S.  W.  614  (used  hand  in-  Where  a  servant,  who  had  been  em- 
stead  of  stick  to  shift  belt)  ;  Western  ployed  about  six  weeks  in  taking  cin- 
U.  Teleff.  Co.  v.  Tweed  (1911)  —  Tex.  ders  and  chips  from  a  pit  under  a  boiler 
Civ.  App.  — ,  138  S.  W.  1155  (failure  and  furnace,  placed  on  edge  one  of  the 
of  lineman  to  use  guy  rope ) .  plates,  weighing  about  300  pounds,  used 

The   failure  of  an  employee  engaged  to  cover  the  pit,  propping  it  up  on  the 

in  digging  a  trench  to  use  the  sheathing  outside  with  a  stick  supported  only  by 

furnished  by  the  master  to  protect  him-  the  smooth  surface  of  the  iron,  and  was^ 

self   from   the  caving  in   of  the  trench  injured  by  its  fall,   he  cannot  recover, 

is  negligence.     Rocco  v.  P.  A.  Gillespie  Brown  v.  Brovm   (1888)   71  Tex.  355,  9 

Co.    (1906)    73   N.   J.   L.    591,   64   Atl.  S.   W.  261. 

117.  There  can  be  no  recovery  for  injuries 

A  servant  who  abandons  a  safe  way  caused  by  the  fall  of  a  heavy  piece  of 
provided  for  thawing  dynamite,  and  iron  upon  a  laborer  who  had  himself 
adopts  another  way  of  his  own,  cannot  excavated  the  earth  underneath  it  in 
recover  at  common  law  for  resulting  in-  the  side  of  the  pit  where  it  was  em- 
juries.  Anderson  v.  Canadian  Northern  bedded.  UcCarthy  v.  Whitney  Iron 
R.  Co.  (1911)  21  Manitoba  L.  Rep.  121,  Works  Co.  (1896)  48  La.  Ann.  978,  20 
18  West.  Law  Rep.  (Can.)   124.  So.  171. 

6  A  brakeman  on  a  log  train  who  has  An  employee  cannot  recover  for  in- 
knowledge  of  the  negligence  of  his  em-  juries  resulting  from  the  emptying  of 
ployer  in  leaving  a  tree  too  close  to  the  pulp  from  a  digester  in  which  it  has 
track  is  guilty  of  contributory  negli-  been  cooked,  without  previously  putting 
gence  which  will  defeat  an  action  for  cold  water  into  and  through  the  diges- 
his  death  caused  by  running  into  the  ter  in  accordance  with  the  previous 
tree,  where  he  negligently  loads  the  custom,  where  such  employee  was  re- 
logs  on  his  train  so  as  to  strike  the  sponsible  for  the  omission.  Berliclc  v. 
tree.  Powers  v.  Thayer  Lumber  Co.  Ashlwnd  Sulphite  &  Fiber  Co.  (1896)  93' 
(1892)   92  Mich.  533,  52  N.  W.  937.  Wis.  437,  67  N.  W.  712. 

A   head  brakeman   who   attempts   to  There  can  be  no  recovery  for  injuries 

push    a   car    farther   onto    a   siding   by  caused  by  the  breaking  of  a  derrick,  due 

standing  on  the  pilot  of  an  engine  and  to    overstraining,   where   the   operation 

holding  a  fish  plate  between  the  pilot  of  the  derrick  and  the  amount  of  power 

beam  and  the  car,   and  then  signaling  to  be  applied  were  wholly  in  the  con- 

the  engineer  to  go  ahead,  is  guilty  of  trol  of  the  plaintiff.    Steioart  v.  Brune 

contributory  negligence,  and  cannot  re-  (1910)   102  C.  C.  A.  534,  179  Fed.  350. 

cover  for  injuries  received  because  the  A  servant  who  attempts  to  remove  a 

fish   plate   was   too   short   and   he   was  spindle  used  to  stretch  trolley  wires  as 

crushed.     St.  Louis,  I.  M.  &  S.  R.  Co.  they  are  being  strung,  in  a  way  suggest- 

V.  Fuller  (1908)   86  Ark.  65,  109  S.  W.  ed  by  himself,  but  which  puts  a  heavy 

1160.  strain  upon  the  bracket,  cannot  recover 
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1260.  [344]  Negligence  in  respect  to  the  exercise  of  functions  of  con- 
trol.—  (Compare  preceding  section.) — A  superior  servant  cannot  re- 
cover for  injuries  caused  by  his  negligence  in  respect  to  the  issue  of 
orders,  or  in  the  matter  of  supervising  the  use,  disposition,  or  move- 
ments of  that  part  of  the  plant  which  is  under  his  control.*  This 
rule  holds,  even  where  the  particular  employee  whose  compliance  with 


for  injuries  caused  by  the  breaking  of 
the  bracket.  Mulligan  v.  McCaffrey 
(1903)   182  Mass.  420,  65  N.  E.  831. 

1  (lorham  v.  Kansas  City  &  8.  R. 
Co.  (1893)  113  Mo.  408,  20  S.  W.  1060 
(conductor  injured  by  running  of  train 
at  dangerous  speed)  ;  Lane  v.  Central 
Iowa  R.  Co.  (1886)  69  Iowa,  443,  29  N. 
W.  419  (conductor  killed  by  being 
crushed  under  a  car  derailed  by  coming 
into  collision  with  a  cow,  while  the 
train  was  being  pushed  in  front  of  the 
engine,  this  arrangement,  as  well  as  the 
speed  of  the  train,  being  entirely  under 
his  own  control)  ;  Chicago  &  N.  W.  R. 
Co.  V.  Snyder  (1886)  117  111.  376,  7 
N.  B.  604  (conductor  killed  by  collision 
at  intersection  of  two  lines)  ;  Dewey  v. 
Chicago  &  N.  W.  R.  Go.  (1871)  31  Iowa, 
373  (conductor  directed  engineer  to  run 
past  horses  on  the  track)  ;  Galveston, 
H.  &  8.  A.  R.  Co.  V.  Sweeney  (1896)  14 
Tex.  Civ.  App.  216,  36  S.  W.  800  (con- 
ductor failed  to  see  if  brakeman  was  at 
his  post  of  duty)  ;  Pioneer  Min.  d  Mfg. 
Co.  V.  Thomas  (1902)  133  Ala.  279, 
32  So.  15  (miner  failed  to  see  that  roof 
was  properly  timbered)  ;  Atlantic  Coast 
Line  R.  Go.  v.  Ryland  (1905)  50  Fla. 
190,  40  So.  24  (section  master  in  charge 
of  hand  ear  failed  to  notice  defects 
therein  which  ordinary  care  would  have 
discovered )  ;  Williams  v.  Northern  Lum- 
ber Go.  (1901)  113  Fed.  382  (conductor 
of  logging  train  killed  by  the  falling  off 
of  logs  negligently  loaded  under  his 
directions)  ;  Sible  v.  Wells  Bros.  Go. 
(1909)  148  111.  App.  109  (foreman  in- 
jured by  defective  scaffold  which  was 
constructed  under  supervision)  ;  At- 
lantic Coast  Line  R.  Go.  v.  Ryland 
(1905)  50  Fla.  190,  40  So.  24  (section 
foreman  injured  by  permitting  hand  car 
to  be  run  at  too  high  a  rate  of  speed ) . 

No  action  can  be  maintained  for  the 
death  of  a  conductor  who,  on  taking 
charge  of  a  train,  was  told  that  the 
steps  at  the  rear  end  of  the  last  car 
were  broken,  and  who  fell  off  the  car 
though  the  broken  steps,  after  he  had 
given  directions  to  keep  the  rear  doors 


locked.  Cameron  v.  Great  Northern  R. 
Co.   (1899)   8  N.  D.  618,  80  N.  W.  885. 

Negligence  is  inferable  where  an  engi- 
neer allows  a  fireman  who  has  not  been 
declared  competent  for  such  a  duty  to 
take  charge  of  the  engine.  Lotidsville 
&  N.  R.  Go.  V.  Soanlon  (1901)  22  Ky. 
L.  Rep.  1400,  60  S.  W.  643. 

A  section  master  on  a  railroad,  who 
was  thrown  from  a  hand  car  and  in- 
jured because  a,  coemployee,  who  was 
turning  the  crank  in  a  negligent  man- 
ner, was  caught  by  it  and  hurled  against 
him,  was  held  unable  to  recover.  Ken- 
ney  v.  Central  R.  Co.  (1878)  61  Ga. 
590. 

An  employee  in  charge  of  a  hand  car, 
who,  when  a  train  is  approaching,  has 
sufficient  time  to  get  it  off  the  track, 
and  failing  to  do  so  is  injured  by  a  col- 
lision, cannot  maintain  an  action.  Illi- 
nois G.  R.  Co.  V.  Modglim,  (1877)  85 
111.  481. 

A  section  foreman,  who  has  three 
hand  ears  and  the  men  upon  them  under 
his  direct  orders,  cannot  recover  for  an 
injury  caused  by  a  defective  brake  up- 
on the  second  car,  by  reason  of  which 
it  ran  into  the  car  in  front  after  such 
employee  had  fallen  off  in  front  of  it, 
causing  the  latter  to  run  over  him, 
as  by  the  exercise  of  ordinary  prudence 
he  could  have  kept  them  at  a  safe  dis- 
tance apart.  St.  Louis,  A.  &  T.  R.  Go. 
V.  Denny  (1893)  5  Tex.  Civ.  App.  359, 
24  S.  W.  317. 

A  station  agent  who  directed  the  plac- 
ing of  two  cars  upon  a  side  track  hav- 
ing a  slight  downward  grade,  which 
were  left  exactly  as  he  directed,  was 
guilty  of  contributory  negligence  pre- 
cluding recovery  for  his  death  from 
being  struck  by  the  forward  car  put  in 
motion  by  the  rear  car,  which  was  start- 
ed by  a  sudden  storm,  where  he  knew 
that  the  front  car  was  not  "chocked" 
or  "braked,"  and  it  was  within  the  scope 
of  his  duty  to  know  whether  or  not  the 
rear  car  had  also  been  left  in  such  con- 
dition, although  it  does  not  appear 
whether  or  not  he  did  know  of  that  fact. 
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the  orders  of  the  superior  servant  caused  the  injury  was  unfit  for  hia 
position,  and  the  master  was,  or  should  have  been,  aware  of  that  f  act.^ 
A  similar  principle  prevents  the  maintenance  of  the  action  where 
it  was  the  duty  of  the  injured  servant  to  direct  other  employees  by 
means  of  signals,  and  the  injury  was  due  to  the  fact  that  those 
signals  were  improperly  given,^  or  were  not  given  at  such  time  and 


Brunswioh  <&  W.  R.  Go.  v.  Smith  (1896) 
97  Ga.  777,  25  S.  E.  759. 

No  recovery  can  be  had  under  the  Ala- 
bama employers'  liability  act  (see  chap- 
ter LXiv.,  Tpost)  for  a  furnace 
company's  failure  to  keep  in  repair  a 
certain  article  belonging  to  its  ways, 
works,  machinery,  and  plant,  on  ac- 
count of  which  its  master  mechanic  is 
alleged  to  have  been  killed,  where  he 
was  intrusted  with  the  exclusive  duty 
of  seeing  that  such  ways,  works,  ma- 
chinery, and  plant  were  in  proper  con- 
dition. Birminffham  Furnace  &  Mfg. 
Go.  V.  Gorss  (1892)  97  Ala.  220,  12  So. 
36. 

In  making  an  experiment  to  increase 
the  pressure  for  the  purpose  of  over- 
coming some  difficulty  in  the  supply  of 
gas,  the  superintendent  of  gas  works, 
who  has  full  charge  of  the  plant,  acts 
at  his  peril  upon  the  suggestions  of  per- 
sons who  have  no  authority  to  direct 
him;  and  for  injuries  received  from  an 
explosion  during  such  experiment,  in 
consequence  of  his  own  carelessness  or 
lack  of  skill,  his  employer  is  not  liable. 
Taylor  v.  Baldwm  (1889)  78  Cal.  517, 
21  Pac.  124. 

In  Evans  v.  Atlantic  &  P.  R.  Co. 
(1876)  62  Mo.  49,  it  was  held  that  no 
action  was  maintainable,  where  a,  sta- 
tion master,  to  whom  was  given  the 
management  of  all  the  freight  trains 
within  his  division,  and  on  whom  the 
special  duty  devolved  of  keeping  the 
track  clear  of  obstructions,  was  run 
over  by  a  train,  owing  to  the  failure  of 
the  engineer  to  give  a  warning  signal, 
as  the  law  required  him  to  do.  It  is 
difficult  to  admit,  however,  that  this 
was  a  proper  case  for  the  application 
of  the  doctrine  in  the  text,  unless  the 
engineer  was  known  to  be  careless  or 
incompetent.  The  circumstances  do  not 
show  the  exercise  by  him  of  any  direct 
personal  supervision  extending,  at 'the 
time  of  the  accident,  to  the  particular 
operation  to  which  the  omission  which 
•  caused  the  injury  was  incident;  and  in 


no  respect,  therefore,  was  he  a  partici- 
pator in  the  culpable  act. 

The  fact  that  a  servant  did  not  pre- 
vent his  son  from  following  him  on  to 
a.  scaffold  on  which  he  was  working, 
and  that  the  scaffolding  fell,  does  not 
show  contributory  negligence  of  the 
servant,  as  matter  of  law,  where  no  one 
testifies  that  the  scaffolding  was  safe 
even  though  the  boy  had  not  been  on  it. 
Gole  V.  Warren  Mfg.  Go.  (1899)  63  N. 
J.  L.    626,   44  Atl.   647. 

A  watchman  whose  duty  it  is  to  see 
that  the  place  is  lighted,  and  who  has 
been  furnished  with  lanterns  for  that 
purpose,  cannot  complain  that  the  place 
is  not  properly  lighted.  Steeples  v. 
Panel  £  Folding  Box  Go.  (1903)  33 
Wash.  359,  74  Pac.  475. 

An  engineer  cannot  recover  for  negli- 
gence in  the  manner  of  laying  an  elbow 
in  a  water  main  which  was  laid  under 
his  direction.  Alexander  v.  Pennsyl- 
vania Water  Co.  (1902)  201  Pa.  252, 
50  Atl.  991. 

A  servant  who  could,  by  the  exercise 
of  his  authority  over  another  employee, 
have  avoided  the  accident  by  the  giving 
of  timely  orders  or  directions  to  the 
negligent  employee,  is  guilty  of  contrib- 
utory negligence.  Rykmd  v.  Atlantic 
Coast  Line  R.  Go.  (1909)  57  Fla.  143, 
49  So.  745. 

2  Roblin  V.  Kansas  City,  St.  J.  d  C.  B. 
R.  Go.  (1894)  119  Mo.  476,  24  S.  W. 
1011. 

3  A  railroad  company  is  not  liable 
for  the  death  of  a  brakeman  killed 
while  making  a  flying  switch,  by  the 
engineer's  running  the  train  at  an  un- 
necessary, unusual,  and  dangerous  rate 
of  speed,  where  the  engineer  was  under 
the  control  of  the  brakeman  at  the  time 
of  the  accident,  as  to  the  rate  of  speed, 
and  obeyed  the  signals  given  by  such 
brakeman.  MoDermott  v.  Atchison,  T. 
(£  8.  F.  R.  Co.  (1896)  56  Kan.  319,  43 
Pac.  248.  See  also,  to  a  similar  effect, 
Hudson  V.  Gha/rleston,  G.  &  C.  R.  Co. 
(1893)   55  Fed.  248. 
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place  as  his  duty  required.*  But  the  employer  is  not  absolved  by  the- 
mere  fact  that  the  signal  which  brought  about  the  occurrence  which 
was  the  immediate  cause  of  the  injury  was  given  by  the  injured  serv- 
ant. If  the  proper  signal  was  given,  the  servant's  obligations  must 
evidently  have  been  completely  discharged,  and  there  is  nothing  upon 
which  to  base  an  imputation  of  contributory  negligence. 

The  mere  fact  that  a  foreman  renders  manual  assistance  to  his 
subordinates  in  performing  a  certain  operation  does  not  show  that 
he  was  negligent.^ 

[No  action  can  be  maintained  where  the  plaintiff  failed  to  call 
the  attention  of  other  servants  to  dangerous  situations  of  which  he 
was  aware,  but  of  which  they  were  ignorant.'] 

1261.  [345]  Failure  of  injured  servant  to  influence  the  conduct  of 
coemployees  not  under  Ms  control. — Where  the  injured  servant  had 
no  right  to  control  the  conduct  of  the  servant  who  inflicted  the  in- 
jury, it  is  plain  that  the  former  cannot  be  deemed  culpable  merely 
for  the  reason  that  he  did  not  attempt  to  prevent  the  latter  from  doing 
the  act  which  brought  about  the  accident.'^  Nor  is  an  injured  serv- 
ant deemed  to  have  been  culpable  for  the  reason  that  he  failed,  by 
remonstrance  or  otherwise,  to  procure  a  negligent  fellow  servant's 

He  Bahn  v.  New  York  G.  d  H.  R.  R.  (1896)    114  Ala.  449,  22  So.  ,20;  Uous- 

Go.  (1894)  80  Hun,  116,  30  N.  Y.  Supp.  ton  &  T.  C.  R.  Co.  v.  Kelley  (1896)   13- 

7;     Muldowney    v.    Illinois    G.    R.    Go.  Tex.  Civ.  App.  1,  34  S.  W.  809,  46  S.  W. 

(1874)   39  Iowa,  615;  Wagnon  v.  Eous-  863. 

ton  d  T.  G.  R.  Go.   ( 1905 )  40  Tex.  Civ.  a  Houser  v.  Chicago,  R.  I.  &  P.  R.  Co. 

App.  467,  89  S.  W.  1112;  Louisville  &  (1882)    60  Iowa,  230,  46  Am.  Rep.  65, 

Isl.  R.  Co.  V.  Cox  (1907)   32  Ky.  L.  Rep.  14  N.  W.  778. 

23,  105  S.  W.  165 ;  Stemck  v.  Northern  7  Streets    v.     Grand    Trunk    R.     Go. 

P.  R.  Co.   (1905)  39  Wash.  501,  81  Pac.  (1902)  76  App.  Div.  480,  78  N.  Y.  Supp. 

999    (brakeman  gave  signal  to  engineer  729,  affirmed  in   (1904)    178  N.  Y.  553,. 

to  go  ahead  before  he  had  made  the  un-  70   N.   E.    1109    (employee   of   railroad 

coupling)  ;  Eliot  v.  Kansas  City,  Ft.  8.  riding  on  engine  on  foggy  night  failed 

d  M.  R.  Go.    (1907)   204  Mo.  1,  102  S.  to   tell  engineer  that  they   had  passed 

W.  532;  Mugford  v.  Atlantic,  G.  d  P.  R.  semaphore). 

Co.    (1908)    7    Cal.   App.   672,   95   Pac.  l  As,  where  the  engineer  of  a  switch 

674    (signal   to   start   machinery   given  engine,    who    was    injured   by   collision 

before  servant  was  ready ) .  with  a  train  left  standing  at  night  on 

Where   the   testimony  of  defendant's  the  main  track,  unguarded  and  without 

engineer  tends  to  show  that  the  engine  danger   signals,    allowed    a   switchman, 

causing   the   injury   was   moved   in   re-  whose  duty  it  was  to  look  out  for  sig- 

sponse  to  a  signal  from  a  brakeman  who  nals,  to  ride  in  the  engine  caboose,  in- 

was  killed,  it  is  competent  in  rebuttal  stead  of  on  the  footboards,  from  which 

to  show  by  a  witness  that  he  was  in  a  latter  point  he  could   have  obtained  a 

position   to   see   intestate   at  the   place  better  view,  the  evidence  being  that  the 

where  he  was  alleged  to  have  been  when  engineer  had  no  authority  to  order  him 

the  signal  was  given,  and  did  not  see  back   to   the   footboards,    and   that   the- 

him  there,  nor  any  signal  given.    Louis-  switchman    could   have    a   view    of    the 

ville  d  N.  R.   Co.  v.  York    (1901)    128  track    from    his    place    in    the   caboose. 

Ala.  305,  30  So.  676.  Atchison,  T.  d  8.  F.  R.  Co.  v.  Tunnelt 

6  See  Louisville  d  N.  R.  Co.  v.  Morgan  (1897)  58  Kan.  815,  Appx.  49  Pac.  661. 
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•compliance  with  a  rule  promulgated  to  protect  employees  of  the 
classes  to  which  they  both  belong.^  Nor  is  it  negligence  in  a  servant 
to  omit  to  draw  the  attention  of  a  fellow  servant  to  facts  indicating 
the  propriety  of  a  certain  course  of  conduct,  when  that  fellow  servant 
has  actually  observed,  or,  in  view  of  the  functions  assigned  to  him, 
ought  to  have  observed,  those  facts. ^ 

Clearly,  however,  it  is  impossible  to  lay  down  any  general  rule  to 
the  effect  that  a  servant  is  absolutely  free  from  any  obligation  to 
supervise,  and,  if  need  be,  influence,  the  conduct  of  his  fellow  serv- 
ants. For  instance,  if  one  servant  sees  that  the  physical  condition 
of  another  is  such  that,  if  left  to  himself,  he  will  be  incapable  of 
performing  a  certain  duty  the  execution  of  which  for  a  limited 
period  is  of  extreme  importance  in  the  interests  of  the  employer  and 
the  public,  but  that  the  possible  consequences  of  his  unfit  condition 
may  be  obviated  by  proper  supervision,  it  may  be  justifiable  for  the 
former  servant  to  continue  working  in  company  with  the  latter  (see 
§  1216),  and  if  he  does  this,  he  is  bound  to  exercise  the  necessary 
supervision,  and  do  what  he  reasonably  can  to  prevent  the  incom- 
petency of  his  fellow  servant  from  producing  injury  to  himself  and 
others  whose  safety  is  involved.* 


Or  where  an  employee  on  a  hand  car 
running  at  full  speed  into  a  place  ob- 
scured with  dense  smoke  failed  to  re- 
quest or  demand  the  foreman  to  stop 
the  car,  after  learning  that  it  was  not 
his  purpose  to  send  a  flagman  in  ad- 
vance to  learn  if  there  were  any  trains 
on  the  track.  Woodxiyard  Iron  Co.  v. 
Andrews  (1897)  114  Ala.  243,  21  So. 
440. 

Or  where  a  road  master  traveling  on 
a  work  train,  in  which  cars  were  ahead 
of  the  engine,  but  not  controlling  the 
manner  of  its  operation,  was  injured 
by  a  collision  resulting  from  the  fact 
that  no  flagman  was  posted  on  the  lead- 
ing car  to  warn  the  engineer  of  the 
danger.  Rinwrd  v.  Omaha,  K.  G.  &  E. 
R.  Co.  (1901)  104  Mo.  270,  64  S.  W. 
124. 

2  New  Jersey  &  M.  Y.  R.  Co.  v.  Young 
(1892)  1  C.  C.  A.  428,  1  U.  S.  App. 
96,  49  Fed.  722;  Missouri,  K.  d  T.  R. 
Co.  V.  Fowler  (1900)  61  Kan.  320,  59 
Pac.  648.  In  both  these  cases  the  con- 
tention was  that  a  fireman  should  have 
■endeavored  to  induce  his  engineer  to 
comply  with  a  rule  prescribing  that 
-the  speed  of  trains  should  be  slackened 
whrn  they  are  approaching  switches. 


3  Missouri,  K.  dc  T.  B.  Co.  v.  Fowler 
(1900)  61  Kan.  320,  59  Pac.  648  (fire- 
man's first  duty  being  to  keep  up  steam, 
and  when  not  thus  employed  to  keep  a 
lookout  for  signals,  he  is  not  bound  to 
tell  his  engineer  of  the  absence  of  a 
safety  signal)  ;  Lake  Shore  d  M.  8.  R. 
Co.  V.  Wilson  (1894)  11  Ind.  App.  488, 
38  N.  B.  343  (similar  facts, — engineer 
had  learned  of  danger  signal,  but  de- 
termined to  proceed). 

*A  jury  would  be  warranted  in  in- 
ferring negligence  from  testimony  show- 
ing that  a  fireman  who  had,  for  some 
hours  before  the  collision  which  caused 
his  injury,  known  that  his  engineer  was 
in  such  a  somnolent  condition  as  to 
have  fallen  asleep  several  times,  had 
remained  on  the  engine  without  taking 
active  steps  to  keep  the  engineer  awake, 
or  reporting  the  matter  to  the  conduct- 
or, or  notifying  the  train  despatcher. 
Carroll  v.  East  Tennessee,  V.  &  Q-.  R. 
Co.  (1889)  82  Ga.  452,  6  L.R.A.  214, 
10  S.  E.  163,  holding  that  it  was  error 
to  give  the  jury  to  understand  that  the 
fireman  was  not  subject  to  the  obliga- 
tions thus  indicated,  in  the  absence  of 
specific  rules  imposing  them,  and  that 
he  would  be  entitled  to  recover,  if,  at  or 
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1262.  [346]  Departure  from  customary  methods  of  work. — In  some 
cases  it  is  laid  down  that  the  servant's  noncompliance  with  a  custom, 
in  respect  to  the  course  of  action  followed  at  the  time  of  the  accident, 
is  a  circumstance  proper  to  be  considered  by  the  jury,  as  tending  to 
prove  culpability  on  his  part ;  but  that  it  is  not  conclusive  evidence  of 
such  culpability.*  This  would  certainly  seem  to  be  the  correct  prin- 
ciple, as  the  contrary  doctrine  would  have  the  effect  of  assimilating  a 
mere  custom  to  a  rule  or  a  specific  order.  See  subtitle  D  of  this 
chapter.  But  there  are  other  decisions  which,  to  say  the  least,  lean 
very  strongly  in  the  opposite  direction.* 


0.  Qualifying  ciugumstaitces  tending  to  negative  the  infer- 
ence  OF   CULPA3ILITT. 

1263.  [347]  Qualifying  circumstances  enumerated.—  In  the  follow- 
ing subtitle  it  is  proposed  to  discuss  several  evidential  factors  which, 


immediately  before  the  moment  when 
the  collision  occurred,  he  was  free  from 
negligence  in  regard  to  observing  the 
engineer's  condition  and  keeping  him 
awake. 

Where  an  employee  has  negligently 
failed  to  exercise  his  authority  over 
another  employee  to  prevent  an  injury 
to  himself  caused  by  the  negligence  of 
the  other  employee,  he  cannot  recover 
from  the  master  under  the  statute, 
which  requires  the  injured  employee  to 
be  "without  fault  or  negligence"  in 
order  to  recover  from  the  master  for  the 
negligence  of  another  employee.  Rylamd 
V.  Atlantic  Coast  Line  R.  Go.  (1909) 
57  Fla.  143,  49  So.  745  (headnote  by 
the  court) . 

1  The  mere  fact  that  it  was  custom- 
ary for  train  hands  to  lie  down  on  the 
top  of  a  car  while  it  was  passing 
through  a  tunnel,  and  that  a  servant 
who  was  injured  by  striking  the  top 
was  sitting  on  the  cupola  of  a  caboose, 
does  not  necessarily  show  that  he  was 
negligent  in  taking  that  position.  Mex- 
ican Central  R.  Co.  v.  EcTcman  (1900) 
42  C.  C.  A.  344,  102  Fed.  274. 

In  HanUlton  v.  Chicago,  B.  d  Q.  R. 
Co.  (1910)  145  Iowa,  431,  124  N.  W. 
363,  the  court  said:  "The  absence  of 
the  usual  and  customary  precautions 
may  sometimes  be  shown  as  bearing 
upon  the  issue  of  negligence  or  contrib- 
utory negligence." 

See  also  Missouri,  E.  d  T.  B.  Co.  v. 


Smith  (1907)  —  Tex.  Civ.  App.  — ,  101 
S.  W.  453. 

2  Georgia,  C.  d  N.  R.  Go.  v.  Eallman 
(1895)  97  Ga.  317,  23  S.  E.  73.  There 
it  was  held  that  contributory  negligence 
was  a  bar  to  the  action  of  a  conductor" 
of  a  work  train,  who  was  injured  by  the 
derailment  of  a  "shanty  car"  on  which 
he  had  mounted  to  give  signals.  The 
specific  grounds  of  the  decision  are  not 
very  clear  from  the  report,  but  it  would 
seem  that  the  court  relied  mainly  on 
the  fact  that  the  assumption  of  such  a 
position  was  shown  by  the  evidence  to 
be  both  contrary  to  the  usual  custom, 
and  unnecessary. 

Where  a  servant  in  performing  a 
service  wholly  deviates  from  the  cus- 
tomary and  reasonable  method  of  per- 
forming it,  and  adopts  a  course  wholly 
outside  of  what  is  to  be  reasonably  ex- 
pected, thereby  exposing  himself  to 
hazards  and  dangers  not  incident  to- 
the  reasonable  and  customary  way  of 
performing  the  service,  then  the  master 
is  not  liable  to  him  for  any  injury 
within  his  duty  of  furnishing  a  safe 
place  to  work.  Sohmitt  v.  Seefeld 
(1909)    139  Wis.  459,   121  N.  W.   136. 

And  see  Chamberlain  v.  Waymire 
(1903)  32  Ind.  App.  442,  68  N.  E. 
306,  rehearing  denied  in  (1904)  32 
Ind.  App.  448,  70  N.  E.  81,  where, 
however,  the  customary  way  was  the 
safer  way. 
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in  many  cases  of  the  type  reviewed  in  the  preceding  subtitle,  will 
render  it  necessary  to  take  the  opinion  of  the  jury  with  respect  to 
the  quality  of  acts  or  omissions  which,  if  those  factors  were  not  in- 
volved, would  he  deemed  conclusive  proof  of  negligence.  This  result 
may  be  produced  by  testimony  which  tends  to  establish  one  of  the 
following  situations : 

(1)  That  the  servant  was  not  of  full  age. 

(2)  That  the  servant  did  not  control  the  production  of  the  ma- 
terial conditions  or  the  methods  of  work  from  which  his  injury 
resulted. 

(3)  That  the  servant  had,  at  the  moment  when  the  accident  oc- 
curred, temporarily  forgotten  the  existence  of  the  danger  which 
caused  that  accident. 

(4)  That  the  servant,  in  doing  what  he  did  at  the  time  of  the 
accident,  was  complying  with  a  formal  rule  of  the  employer. 

(5)  That  the  servant,  in  doing  what  he  did  at  the  time  of  the 
accident,  conformed  to  customary  methods  of  work. 

(6)  That  the  servant  acted  on  the  presumption  that  the  master's 
plant  was  in  good  condition. 

(Y)  That  the  servant  acted  on  the  presumption  that  the  various 
operations  incident  to  the  use  of  the  plant  would  be  carefully  per- 
formed. 

(8)  That  the  course  of  action  pursued  by  the  servant  was,  in  a 
reasonable  sense  of  the  word,  necessary. 

(9)  That  the  servant  was  acting  in  an  emergency. 

(10)  That  the  servant  was  acting  under  the  influence  of  fear. 

(11)  That  the  servant  was  acting  under  the  influence  of  bodily 
pain. 

(12)  That  the  servant  was  trying  to  save  the  life  of  another  person, 

(13)  That  the  servant  was  trying  to  preserve  the  master's  property. 

(14)  That  the  servant  acted  under  or  in  compliance  with  direct 
orders  or  instructions  of  the  master  or  the  master's  representative. 
See  chapter  lvi.,  post. 

( 15  )  That  he  had  been  assured  by  the  master  or  the  master's  repre- 
sentative that  the  act  which  caused  his  injury  might  safely  be  done- 
See  chapter  lvii.,  post. 

The  cases  relating  to  each  of  these  predicaments  will  be  reviewed 
in  the  ensuing  sections. 

The  above  list  might  be  supplemented  by  adverting  to  the  situa- 
tion presented  by  evidence  which  indicates  that  the  servant  had  no 
notice,  actual  or  constructive,  of  the  danger  to  which  the  injury  was 
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due.  But  the  true  logical  significance  of  such  evidence  is  rather 
that  an  essential  element  of  negligence  waa  absent,  than  that  different 
opinions  might  reasonably  have  been  entertained  as  to  the  quality  of 
the  conduct  in  question.  For  this  reason  the  effect  of  the  servant's 
ignorance  of  the  risk  is  more  appropriately  discussed  in  connection 
with  the  subjects  treated  in  subtitle  A  of  this  chapter.  See  §§  1233— 
1235,  ante. 

1264.  [348]  Minority  of  injured  servant. —  (This  section  should  be 
read  in  connection  with  §§  1151-1158,  1203,  ante,  and  §§  1317- 
1319,  post.) — A  detailed  discussion  of  the  extent  to  which  minors 
are  chargeable  with  contributory  negligence  would  be  out  of  place  in 
the  present  treatise.  It  will  be  sufficient,  by  way  of  introduction  to 
the  statement  of  the  effect  of  the  various  decisions,  to  refer  succinctly 
to  a  few  of  the  fundamental  principles  which  determine  whether  that 
defense  is  available. 

In  the  investigation  of  this  question  three  distinct  subsidiary  ques- 
tions present  themselves  for  settlement: 

(1)  Had  that  person  reached  such  an  age  that  negligence  could 
be  imputed  to  him  at  all  ? 

(2)  Supposing  him  to  have  reached  that  age,  did  he  understand 
the  danger  from  which  his  injury  resulted? 

(3)  Supposing  him  to  have  understood  the  danger,  had  he  suiB- 
cient  mental  and  physical  capacity  to  regulate  his  conduct  in  the  man- 
ner adapted  to  secure  his  safety  as  effectually  as  the  circumstances 
admitted  ? 

It  is  clear  that  there  must  be  some  age  below  which  the  capacity 
for  negligence  should  be  deemed  entirely  absent.* 

But  as  it  has  never  been  proposed  to  ascribe  absolute  incapacity  to 
children  above  seven  years  of  age,*  and  children  under  that  age  need 

1  See    Shearm.   &   Kedf.   Neg.    §    73a.  comes  an  age,  attended  or  not  with  ex- 

In    Mcintosh    v.    Missouri    P.    R.    Co.  perience  or  inexperience,  when  capacity 

(1894)     58    Mo.    App.    281,    the    court  is  a  question  of  doubt,  and  in  such  cases 

recognized   three    distinct   periods   dur-  the  courts   submit  tlie  question  to  the 

ing   minority,    saying :      "There    is    no  jury  or  triers  of  the  fact.    Passing  this, 

specific   age   at   which   the   courts   will  the  party  injured  may  be  of  such  age 

or  will  not  declare  a  party  to  be  pos-  and  experience  that  there  is  no  longer 

sessed   of   sufficient   experience    or    dis-  doubt  as  to  the  possession  of  sufficient 

cretion   to   look   after   his   own   safety,  capacity,  and  then  the  courts  will  treat 

The  circumstances  have  much  to  do  in  the  matter  as  beyond  dispute,  and  hold 

settling    that    question.      The    child    is  the   party  to   the  exercise   of   ordinary 

often    of    such    tender   years    that    the  care." 

courts  will  say,  as  matter  of  law,  that  2  See  Shearm.  &  Eedf.  Neg.  §  73a. 
ordinary  care  cannot  be  expected  of  it.  It  is  error  to  instruct  the  jury  that 
and  that  it  should  not  be  charged  with  if  the  servant  was  a  minor  and  in- 
contributory    negligence.      Then    there  experienced,  and  had  not  been  warned. 
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not  be  taken  into  account  as  industrial  factors  or  parties  to  contracts 
•of  employment,  it  follows  that  tlie  first  of  the  above  questions  may 
be  considered  to  be  of  no  practical  importance  in  connection  with  the 
law  of  employers'  liability. 

"With  regard  to  the  second  and  third  questions  the  essential  and 
-controlling  conception  by  which  a  minor's  right  of  action  is  deter- 
mined with  reference  to  the  existence  or  absence  of  contributory  fault 
is  that  his  capacity  is  the  measure  of  his  responsibility.  If  he  has 
not  the  ability  to  foresee  and  avoid  the  danger  to  which  he  may  be 
exposed,  negligence  will  not  be  impute^  to  him  if  he  unwittingly 
-exposes  himself  to  that  danger.'  For  the  exercise  of  such  measure 
of  capacity  and  discretion  as  he  possesses,  he  is  responsible.*    In  a 


he  was  not  guilty  of  contributory  negli- 
gence. Gulf  Cooperage  Go.  v.  Aber- 
nathy  (1909)  54  Tex.  Civ.  App.  137, 
116    S.   W.    869. 

It  is  certainly  not  the  law  that  a 
boy  between  fifteen  and  sixteen  years 
of  age  canot  possibly  be  guilty  of  con- 
tributory negligence.  Killelea  v.  Cali- 
fornia Horseshoe  Co.  (1903)  140  Cal. 
602,  74  Pac.  157. 

3  Strawhridge  v.  Bradford  (1889)  128 
Pa.  200,  15  Am.  St.  Rep.  670,  18  Atl. 
.346,  stating  effect  of  Philadelphia  City 
Pass.  R.  Co.  V.  Bassard  (1874)  75  Pa. 
367;  Crissey  v.  Hestonville,  M.  &  F. 
Pass.  R.  Go.  (1874)  75  Pa.  86; 
La  Porte  Carriage  Go.  v.  Sullender 
(1904)  —  Ind.  App.  — ,  71  N.  E.  922; 
Chicago,  W.  &  V.   Goal  Co.  v.  Moran 

(1903)  110   111.   App.   664,   affirmed   in 

(1904)  210  111.  9,  71  N.  E.  38;  Fitz- 
gerald V.  Alma  Furniture  Co.  (1902) 
131  N.  C.  636,  42  S.  E.  946;  Cooh  v. 
United  States  Smelting  Go.  (1908)  34 
Utah,  190,  97  Pac.  28 ;  Rogers  v.  Meyer- 
son  Printing  Go.  (1903)  103  Mo.  App. 
683,  78  S.  W.  79;  Rahn  v.  Standard 
Optical  Go.  (1906)  110  App.  Div.  501, 
96  N.  Y.  Supp.  1080;  Kosmos  Portland 
■Cement  Co.  v.  Meeks    (1910)    140  Ky. 

181,  130  S.  W.  963. 

In  determining  whether  a  boy  of 
fourteen  was  guilty  of  contributory 
negligence,  the  jury  are  entitled  to  take 
his  age  into  consideration.  Watson  v. 
Anderson  (1908)  8  New  South  Wales 
St.  Rep.  100  (error  to  instruct  jury 
that  it  made  no  difference  whether  the 
plaintiff  was  fourteen  or  twenty-one). 

i  Glover  v.  Gray  (1881)  9  111.  App. 
332,  where  it  was  held  improper  for  the 
trial  court  to  assume  that  a  boy  of 
M.  &  S.  Vol.  III.— 220. 


twelve  was  wholly  incapable  of  ap- 
preciating danger  or  of  exercising  any 
degree  of  care  whatever,  and  to  instruct 
the  jury  that  the  boy's  "knowledge  of 
the  danger  was  not  to  be  taken  into 
account  in  considering  his  right  to  re- 
cover." 

A  minor  is  bound  to  exercise,  as 
much  as  if  he  were  an  adult,  that 
degree  of  intelligence,  knowledge,  and 
judgment  which  he  actually  possesses. 
fjuebke  v.  Berlin  Mach.  Works  { 1894 ) 
88  Wis.  442,  43  Am.  St.  Rep.  913, 
60  N.  W.  711. 

The  care  required  of  a  minor  who 
has  attained  years  of  discretion  "is 
not,  indeed,  that  required  from  persons 
of  full  age,  but  is  to  be  ascertained 
with  reasonable  regard  to  the  ordi- 
nary conditions  attendant  upon  his 
years."  Beckham  v.  Hillier  (1885)  47 
N.  J.  L.  12. 

The  proved  capacity  of  a  minor  must 
be  taken  into  consideration  in  deter- 
mining whether  he  was  in  the  exercise 
of  due  care.  Longree  v.  Jackes-Evans 
Mfg.  Go.  (1906)  120  Mo.  App.  478, 
97  S.  W.  272. 

A  boy  fourteen  years  of  age  "who  care- 
lessly lets  his  finger  get  caught  in  a 
machine  with  which  he  is  entirely  fa- 
miliar cannot  recover.  Smith  v.  Brown 
(1910)    229  Pa.  147,  78  Atl.  65. 

"It  cannot  be  said  that  a  servant 
has  been  properly  warned  and  instruct- 
ed in  regard  to  a  danger,  and  yet  does 
not  appreciate  it."  Darling  v.  Bur- 
nett (1910)  96  Ark.  461,  132  S.  W. 
212    (minor  19  years  of  age). 

Where  an  employee  nineteen  years 
of  age,  of  at  least  ordinary  intelli- 
gence  and  experience,   and   accustomed 
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recent  decision  of  one  of  the  Federal  courts  of  appeals  it  was 
laid  down  that,  after  passing  the  age  of  fourteen  years,  a  child  is 
presumed  to  be  capable  of  avoiding  danger  by  the  exercise  of  due 
care.*  And  this  is  probably  the  rule  in  all  jurisdictions.*  Accord- 
ing to  some  courts  the  presumption  with  regard  to  servants  of 
less  than  fourteen  years  is  that  they  have  neither  suiRcient  capacity 
and  understanding  to  be  sensible  of  danger,  nor  the  power  to  avoid 
it ; '  or,  as  the  doctrine  has  also  been  stated,  a  child  between  the  age- 
of  seven  and  fourteen  is  prima  facie  incapable  of  exercising  judgment 
and  discretion,  and  therefore  prima  facie  incapable  of  contribiitory 
negligence.'     [The  rule  has  been  laid  down  that  when  the  minor  is 

to   working    in    a    sawmill,    needlessly  v.   Henry  Luther   Go.    ( 1895 )    90   Wis. 

subjects  himself  to  an  obvious  danger,  635,  64  N.  W.  425. 

he  cannot  recover  for  injuries  to  him-  An   infant  fourteen  years  of  age   or 

self   that    apparently    would    not    have  over   is   presumed   to   possess   sufficient 

occurred  but  for  his  own  lack  of  ordi-  mental    capacity    to    comprehend    and 

nary    care    for    his    safety.      German-  avoid  danger;    and  if  he  relies   on   his 

American     Lumber     Go.     v.     Hannah  want  of   such   capacity,   the   burden    of 

(1910)     60    Fla.    70,    30    L.R.A.(N.S.)  proving  it  is  on  him;  but  if  under  the 

882,  53  So.  516.  age  of  fourteen,  he  is  presumed  not  to- 

In   an   action   by   a   minor   employee  possess   such   capacity,   and    in    an    ac- 

the   jury   should   have   been    instructed  tion    by    him    for    negligently    causing 

that  the  fact  that  the  plaintiff  was  a  his  injury,  the  burden  of  proving  his 

minor  did  not  relieve  him  of  the  duty  capacity   is   on   the    defendant.     Ewing^ 

to  use   that   care   and   caution   to   pre-  v.  Lanark  Fuel  Go.   (1909)    65  W.  Va. 

vent    injury   to   himself   which    one    of  726,    29    L.R.A.(N.S.)     487,    65    S.    E. 

his  age  and  intelligence  would  ordina-  200. 

rily    use   under    similar    circumstances.  Sec  also  Therriult  v.  England  (1911) 

Bering  Mfg.  Go.  v.  Femelat    (1904)    35  43    Mont.    376,    116    Pac.   581,    holding 

Tex.  Civ.  App.  36,  79  S.  W.  809.  that  the  mere  fact  that  the  servant  was 

A  minor,  even  if  uninstructed  as  to  a  minor  would  not  free  him  from  the 
the  use  of  a  machine,  cannot  recover  if  charge  of  contributory  negligence;  Bur- 
he  knows  and  appreciates  the  danger  netf  v.  Roanoke  Mills  Go.  (1910)  152 
and  is  negligent  in  connection  there-  N.  C.  35,  67  S.  E.  30;  Fortune  v.  Hall 
with.  Marklewitz  V.  Olds  Motor  Works  (1907)  122  App.  Biv.  250,  100  N  Y 
(1908)    152  Mich.  113,  115  N.  W.  999.  Supp.   787,   affirmed   in    (1909)    195   N. 

A  sixteen-year-old  boy  employed  in  a  Y.  578,  89  N.  E.  1100;  St.  Louis  South- 

mill  cannot  be  charged  with  negligence  western  Jt.    Go.  v.   Johnson    (1908)    50' 

for  conduct  which   is  common  to  sucli  Tex.  Civ.  App.   147,  109  S.   W.  486. 

boys.     Mundhenke  v.  Oregon  Gity  Mfa.  ''  t^agle   v.   Allegheny    Valley   R.    Go 

Go.    (1905)   47  Or.  127,  1  L.R.A.  (N.S.')  (1878i    88    Pa.    .So,    32    Am.    Rep.    413 

278,  81  Pac.  977.  (omission  to  look  out  for  train,  when^ 

^  E.  8.  Higgins  Garpet  Co.  v.  O'Keefe  about  to  cross  track)  :    Otcen,i  v    Lau- 

(1897)   25  C.  C.  A.  220,  51  U.  S.  App.  rens  Cotton  MiHs    (1968)    S3  S.  0.  19. 

74,   79  Fed.  900.  64  S.  E.  915:  -Tenson  v.  Will  &  F.  Co. 

6  See   Shearm.    &   Redf.   Neg.    §    73a.  (1907)    150   Cal.  398,   89   Pac.   113. 

It  is  not  error  to  give  an  instruction  There    is    a    prima    facie    presump- 

to  the  effect  that  the  jury,  having  seen  tion    that    an    infant    under    fourteen 

the  plaintiff,  a  minor  of  about  eighteen,  years  of  age  cannot  be  guilty   of  con- 

on   the   witness   stand,   might   consider  tributory    negligence.      "Virginia    Iron,. 

his  appearance  In  determining  the  ques-  Coal,  d  Coke  Co.  v.  Tomlinson    (1905) 

tion    of    his    intelligence    and    capacity  104  Va.  249,  51  S.  E.  362. 

to    apprehend    and    avoid    the    dangers  8  Tutwiler  Goal,  Coke  £  Iron  Co.  v. 

incident   to   his   employment.      Disotell  Enslen    (1901)     129    Ala.    336,    30    So.- 
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over  the  age  of  fourteen,  capacity  is  presumed,  and  the  burden  of 
proving  incapacity  is  upon  him  who  asserts  it ;  '*  while  if  the  minor 
is  imder  fourteen,  incapacity  is  presumed,  and  the  burden  of  proving 
capacity  is  upon  him  who  asserts  it.'*]  What  may  be  the  precise  effect 
of  this  presumption,  considered  as  a  rule  of  procedure,  is  not  very 
clear.  Apparently  is  is  not  overcome  by  evidence  showing  merely  that 
the  child  was  unusually  intelligent  for  his  age.^  For  practical  purpos- 
es, perhaps,  it  may  be  said  to  imply  nothing  more  than  that  the  cases 
must  be  very  rare  indeed  in  which  a  court  will  deem  itself  justified  in 
declaring  the  servant  negligent,  as  a  matter  of  law.^"  If  this  is 
really  its  effect,  it  would  seem  to  put  the  servant  virtually  in  the 
same  position  as  the  doctrine  of  the  majority  of  the  courts  which  is 
stated  below. 

In  Scotland  a  somewhat  similar  conclusion  is  arrived  at,  but  by  a 
different  route.  The  reasons  assigned  for  that  conclusion  seem  to 
be  scarcely  in  harmony  with  the  theory  of  contributory  negligence 


600.  And  see  Hazlerigg  v.  Dohbins 
(1909)  145  Iowa,  495,  123  N.  W.  196; 
Beclc  V.  Standard  Cotton  Mills  (1907) 
1  Ga.  App.  278,  57  S.  E.  998. 

8a  "The  burden  of  proving  that  a 
minor  employee  had  greater  than  the 
usual  capacity  of  minors  of  the  same 
age  rests  upon  the  employer;  and  the 
burden  of  proving  that  the  minor  had 
less  than  such  usual  capacity  rests 
upon  the  minor,  or  the  one  seeking  to 
recover  damages  on  account  of  his 
death."  Bare  v.  Crane  Creek  Coal  & 
Coke  Co.  (1906)  61  W.  Va.  28,  8 
L.R.A.(N.S.)  284,  123  Am.  St.  Rep. 
966,  55  S.  E.  907.  To  the  same  eflfect, 
Wilkinson  v.  Kanawha  &  B.  Coal  d 
Coke  Co.  (1908)  64  W.  Va.  93,  20 
L.R.A.(N.S.)  331,  61  S.  E.  875;  Wig- 
gins V.  E.  Z.  Waist  Co.  (1910)  83  Vt. 
365,  76  Atl.  36;  King  v.  Woodstock 
Iron  Co.    (1904)    143  Ala.   632,  42  So. 

27. 

8b  Ewing  v.  Lanark  Fuel  Co.  (1909) 
65  W.  Va.  726,  29  L.R.A.(N.S.)  487, 
65  S.  E.  200  (see  note  6,  supra)  ; 
Lynchhurg  Cotton  Mills  v.  Stanley 
(1904)  102  Va.  590,  46  S.  E.  908; 
Goodmn  v.  Columbia  Mills  Co.  (1908) 
80  S.  C.  349,  61  S.  E.  390;  Tucker 
V  Buifalo  Cotton  Mills  (1907)  76  S. 
C.  539,  121  Am.  St.  Rep.  957,  57  S. 
E  626;  Ohaner  v.  Leaphart  Lumber 
Co.    (1910)    85  S.  C.  90,  67  S.  E.  242. 


See  note  to  Wilkinson  v.  Kanaioha 
&  H.  Coal  £  Coke  Go.  20  L.R.A.(N.S.) 
331. 

9  In  the  Alabama  case  cited  in  note 
8,  supra,  it  was  held  that,  in  an  action 
to  recover  damages  for  the  alleged 
negligent  killing  of  a  boy  fourteen  years 
old,  the  mere  fact  that  the  said  boy 
was  shown  to  be  "bright,  smart  and 
industrious,"  without  more,  is  insuffi- 
cient to  overcome  the  presumption  of 
the  want  of  judgment  and  discretion 
which  his  age  prima  facie  implies. 

10  In  the  Pennsylvania  case  cited  in 
note  7,  supra,  it  was  left  to  the  jury 
to  determine  whether  the  servant  had 
sufficient  understanding  to  comprehend 
and  guard  against  the  danger,  the  evi- 
dence being  that,  while  in  an  elevator, 
he  allowed  his  foot  to  project  over  the- 
platform  and  it  came  into  collision  with 
a    projecting    sill. 

The  degree  of  care  which  a  minor 
twelve  and  one-half  years  old  is  called 
upon  to  exercise  is  peculiarly  a  ques- 
tion for  the  jury.  LeFebvre  v.  Lawton 
Spinning  Co.  (1902)  24  R.  I.  215,  52 
Atl.  1025;  Winkle  v.  George  B.  Peck 
Dry  Goods  Co.  (1908)  132  Mo.  App. 
656,  112  S.  W.  1026.  See  also  Ittner 
Brick  Co.  v.  Killian  (1903)  67  Neb. 
589,  93  N.  W.  951. 
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which  is  accepted  in  the  English  and  American  courts.^*  See  §§ 
1237  et  seq.,  ante. 

In  the  majority  of  the  courts  the  effect  of  the  evidence  is  not  con- 
sidered with  reference  to  any  presumption  entertained  with  respect 
to  children  under  and  over  fourteen  years.  In  all  jurisdictions  the 
power  of  controlling  or  setting  aside  verdicts  is  exercised  more  un- 
willingly and  more  rarely  in  the  case  of  very  young  children  than 
in  the  case  of  those  who  are  approaching  full  age.  But  in  this,  as  in 
all  other  circumstances  in  which  the  rights  of  the  parties  are  depend- 
ent upon  the  view  taken  as  to  the  respective  province  of  courts  and 
juries,  there  is  a  good  deal  of  inconsistency  in  the  treatment  of 
essentially  identical  facts. 

For  the  purpose  of  enabling  the  reader  to  compare  the  decisions 
regarding  minors  with  those  regarding  adults,  they  are  grouped  with 
respect  to  the  following  predicaments,  which  correspond  with  those 
adopted  as  the  basis  of  classification  in  the  preceding  sections.  This 
remark  is  applicable  more  especially  to  cases  involving  injuries  from 
moving  machinery. 

(1)  Failure  to  use  appropriate  precautions."  See  §§  1245,  1252, 
ante. 


11  An  injury  received  by  a  girl  of  less 
than  fourteen  years  of  age  in  manipu- 
lating a  carding  machine  is  considered 
to  be  the  consequence  of  the  fault  of 
the  master  in  employing  so  young  a 
girl  in  work  so  dangerous.  Hence,  al- 
though she  may  have  been  injured  in 
doing  something  which,  if  she  had  been 
■of  full  age,  would  have  imported  con- 
tributory negligence,  she  may  maintain 
an  action  therefor,  the  legal  situation 
being  that  the  culpability  so  imputed 
to  the  master  "displaces  any  contention 
that  she  was  so  negligent"  as  to  disen- 
title her  to  compensation.  Sharp  v. 
Pathhead  Spinning  Go.  (1885)  12  Sc. 
Sess.   Cas.  4th  series,  574. 

12  Where  a  young  girl  of  seventeen 
years  swears  that  she  did  not  know  of 
the  danger  that  soda  water  bottles 
might  burst  at  a  certain  stage  in  the 
process  of  filling,  a,  jury  Is  warranted 
in  finding  that  she  was  not  negligent 
in  omitting  to  put  on  a  mask  provided 
by  the  employer.  Crocker  v.  Banks 
(1888)   4  Times  L.  R.  324. 

A  boy  sixteen  years  of  age  working 
as  a  trackman  is  not  guilty  of  contribu- 
tory negligence  in  going  on  a  hand  car 
in  company  with  his  foreman,  who  had 


neglected  his  duty  to  ascertain  whether 
it  would  be  safe,  into  a  deep  cut  around 
a  curve  where  they  met  an  extra  train. 
Turner  v.  Norfolk  &  W.  R.  Co.  (1895) 
40  W.  Va.  675,  22  S.  E.  83. 

Where  a  servant  aged  seventeen 
years,  who  had  been  employed  in  de- 
fendant's mill  for  two  years,  and  in 
the  dye  room  for  four  weeks,  before 
falling  into  a  vat  and  getting  badly 
scalded,  testifies  that  he  slipped  on  the 
wet  floor  while  leaning  over  the  vat, 
and  that  the  floor  was  usually  wet, 
there  is  a  presumption  of  negligence 
on  his  part.  Bessey  v.  N emchawanicTc 
Go.    (1900)    94  Me.  61,  46  Atl.  806. 

A  minor  cannot  recover  for  an  injury 
alleged  to  have  been  sustained  by  a 
defective  machine  at  which  he  was  at 
work,  where,  by  the  use  of  such  care 
as  his  age  and  experience  fitted  him  to 
exercise,  he  could  have  avoided  the  in- 
jury. Roberts  v.  Porter  Mfg.  Go. 
(1900)    110  Ga.  474,  35   S.  E.  674. 

A  minor  injured  by  a,  drill  lowered 
in  a  shaft  which  he  was  ascending  by 
means  of  ladders  is  guilty  of  contribu- 
tory negligence  in  ascending  without 
signaling  in  some  manner  to  those  on 
the   surface.      Snyder  v.   Viola   Min.   .f- 
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(2)   Failure  to  give  proper  attention  to  the  surroim dings."     See 
§  1246,  ante. 

Smeltvng   Co.    (1891)    2  Idaho,   771,  26  That  a  boy  attending  a  machine  hav- 

Pac.  127.  ing    unguarded    cogwheels    allowed    his 

A    boy   fourteen    and    one-half   years  hand  to  slip  into  such  wheels  because 

old  who  permits  his  hands  to  come  in  of    his    own    inadvertence    or    inatten- 

contact  with  an  exposed  endless  chain  tion  in  watching  another  boy  who  was 

of    which    he    has    full    knowledge    is  near  by  gives  him  no  right  of  recovery 

guilty      of      contributory      negligence,  against   the   employer.     E.   iS.   Biggins 

Coonce  v.  National  Biscuit  Co.    (1906)  Carpet  Co.  v.  O'Keefe   (1897)    25  G.  G. 

115  Mo.  App.  629,  92  S.  W.  352.  A.  220,  51  U.  S.  App.  74,  79  Fed.  900. 

18  The  mere  fact  that  an  inexpe-  A  boy  of  seventeen  who  is  injured 
rienced  minor  might,  by  using  his  eye-  by  dangerous  machinery,  near  which 
sight,  have  observed  the  peril  to  which  he  has  been  set  to  work  by  his  master, 
his  injury  was  due,  will  not  enable  and  the  dangerous  character  of  which 
his  employer  to  defeat  his  claims  for  was  as  apparent  to  him  as  to  the  mas- 
damages  on  the  ground  that  he  was  ter,  cannot  recover  therefor  merely  be- 
guilty  of  contributory  negligence.  Hill  cause  he  is  a  minor,  where  the  injury 
V.  Gust  (1876)  55  Ind.  45;  Baynes  v.  was  caused  by  reason  of  his  own  negli- 
Erk  (1893)  6  Ind.  App.  332,  33  N.  E.  gence  and  inattention  to  what  he  was 
637.  doing;     there    being    no    necessity    for 

In    an    action    for    damages    for    the  him   to    expose   himself   to    the   danger 

death    of    a    minor   employee,    evidence  in  the  prosecution  of  his  work.     More- 

that,  when  shoving  a  car  from  a,  side  to  wood  Co.  v.  Smith  (1900)  25  Ind.  App. 

a  main  track,  he  was  looking  towards  264,  57  N.  E.  199. 

the   engine,  when  he  should  have  been  A  boy  of  twelve  is  demed  to  be  guilty 

looking   ahead,   at  the   car  before  him,  of  negligence   if,  while  not  engaged   iif 

and   that  if   he  had  been   at  the  place  any  duty,  he  falls  down  the  open  shaft 

where    lie    should   have   been   he  would  of  a  freight  elevatoi-   in  a  well-lighted 

not  have  been  hurt,  demands  a  verdict  room.     McDaniel  v.  Lynchburg   Cotton 

for   the   defendant.     LittlejoJm  v.   Cen-  Mills  Co.    (1901)    99  Va.  146,  37  S.  E. 

tral  R.   Co.    (1884)    74  Ga.   396.  781. 

It  is  for  the  jury  to  say  whether  an  An  instruction  that  if  the  jury  found 

employee  seventeen  years  of  age  is  free  that  plaintiflF,  a  boy  of  thirteen  years 

from  contributory  negligence,  where  he  of  age,  was  carelessly  playing  with  the 

permits  his  sleeve  to  come  into  contact  cotton-winding   machine   when    he    was 

with  a  set  screw  on  a  revolving  shaft,  injured    (there   being   evidence   tending 

of    the    danger    of    which    he    has    full  to    establish    this    fact),    the    plaintiff 

knowledge.      Keller   v.    Qashill    (1893)  was   guilty   of   contributory   negligence 

9  Ind.  App.  670,  36  N.  E.  303.  and    could   not   recover, — is    not   objec- 

An  intelligent  boy  familiar  with  the  tionable.       Rook     v.     Indian     Orchard 

operation  of  a  machine  of  which  he  had  Mills    (1886)    142   Mass.   522,   8   N.   E. 

charge  in  a  pulp  mill,  who,  with  noth-  401. 

ing  to  distract  his  attention,  in  at-  An  employer  is  not  liable  for  injury 
tempting  to  straighten  a  wrinkle  in  a  to  a  boy  of  twelve  and  a  half  years  from 
piece  of  felt  running  between  rollers,  falling  into  the  uncovered  cogs  of  a  ma- 
grasped  the  felt  so  closely  to  them  that  chjne  in  a  scuffle  between  himself  and 
his  fingers  were  cut  and  crushed,  can-  another  boy,  where  the  injured  boy  was 
not  recover.  Bigelow  v.  Damelson  ^^^^^  ^^  ^j^^  danger.  Borck  v.  Michi- 
(1899)   102  Wis.  470,  78  N.  W.  599.  ^^^^    ^    j^^^    ^^^^.^    ^896)     m 

Negligence  is  inferable  where  a  boy  of  ^^^^    ^gg,  69  N.  W.  254. 


ordinary     intelligence,     over     fourteen  ^.^^^^^  ^^         ^^,^^ 

T7Pnr<i  of  aee    who  for  two  months  has  ...■',,•'.,        ,       •'  ,  %,     ■ 

been  regulfriy  assisting,  three  times  a  is  injured  wh, le  at  work  on  a  bormg 

day    inTubing  each  of  28  "mules,"  al-  machine  is  guilty  of  contributory  neg- 

fow     his  fingfrs  to  be  caught  in  gear-  ligence    if,    m   taking    the    wood    away 

inff  which    il    in   full   view.      Silvia   v.  from   the   borer,    he    looks    toward   the 

Saqamore  Mfg.   Co.    (1901)    177   Mass.  place  where  he  is  to  take  it,  and  not  at 

476    59  N    E    73.  ^^^    bit    under    which    the    wood    is. 
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(3)   Taking  or  remaining  in  an  unnecessarily  dangerous  position." 
See  §§  1250,  1251,  ante. 


Buehner  Chair  Co.  v.  Feulner  (1902) 
28  Ind.  App.   479,  63  N.  E.  239. 

A  boy  over  fourteen  years  of  age  who, 
without  looking  to  see  whether  the  re- 
volving knives  in  a  dovetailing  machine 
were  in  motion,  attempted  to  brush 
some  dust  oflf  a  plate  near  the  knives, 
and  was  cut  by  them,  was  guilty  of 
contributory  negligence.  Moore  v.  J. 
D.  Moore  Co.  (1902)  4  Ont.  L.  Rep. 
167.     See  §  1246,  ante. 

1*  Contributory  negligence  of  a  boy 
twelve  years  old  employed  by  a  railroad 
company  cannot  be  based,  as  a  matter  of 
law,  upon  the  fact  that,  in  the  perform- 
ance of  his  duties,  which  necessitated 
his  crossing  a  switch  upon  which  cars 
were  standing  forming  no  part  of  a 
train,  he  crawled  under  the  cars  and 
was  injured  by  a  train  backed  against 
them,  it  appearing  that  he  had  been  em- 
ployed about  the  railroad  yards  where 
the  accident  happened,  for  three  years, 
and  that  he  had  been  cautioned  to  listen 
for  signals  and  not  to  pass  under  or  be- 
tween cars  when  he  might  apprehend 
danger;  it  further  appearing,  however, 
that  the  shifting  of  the  train  to  such 
track,  although  a  matter  of  convenience, 
was  not  one  of  necessity;  and  it  further 
appearing  that  no  signal  was  given  at 
the  time  the  train  was  shifted  on  to  the 
track.  Omaha  d  R.  Valley  R.  Co.  v. 
Morgan  (1894)  40  Neb.  604,  59  N.  W. 
81. 

An  inexperienced  boy  of  fifteen  or 
sixteen  is  not,  as  matter  of  law,  guilty 
of  contributory  negligence  in  placing  his 
hand  while  engaged  in  his  employment 
so  near  the  teeth  of  a  saw  as  to  be 
struck  by  them,  where  they  revolved  so 
rapidly  as  to  be  invisible.  Barg  v. 
Bous field  (1896)  65  Minn.  355,  68  N. 
W.  45. 

The  negligence  of  a  boy  of  twelve 
years,  whose  hand  was  caught  by  the 
•cylinder  of  a  stave  planer  as  he  was  re- 
moving the  staves  which  had  passed 
through  it,  is  for  the  jury.  Glover  v. 
Grai/  (1881)  9  111.  App.  329. 

Any  boy  of  twelve  who  has  ever  seen 
cogwheels  at  work  will  be  presumed  to 
know  that  his  hand  will  be  injured  if 
thrust  between  the  cogs;  but  the  knowl- 
edge of  the  probable  result  of  the  inser- 
tion of  the  hand,  and  appreciation  of 
the   risk   or   possibility   that   the   hand 


might  b"  accidentally  drawn  between 
the  wheels,  are  two  entirely  different 
things.  Whether  there  is  such  appreci- 
ation in  the  case  of  a  servant  of  that 
tender  age  is  a  question  for  the  jury. 
Chopin  v.  Badger  Paper  Go.  (1892)  83 
Wis.  192,  53  N.  W.  452. 

A  boy  of  sixteen  set  at  work  at 
a  dangerous  machine  without  instruc- 
tion or  warning  of  the  danger  is  not, 
as  matter  of  law,  guilty  of  contribu- 
tory negligence  in  placing  his  hand  so 
near  the  revolving  knives  that  it  is 
drawn  into  them,  while  engaged  in  his 
duty.  Stewart  v.  Patrick  (1892)  5  Ind. 
App.  50,  30  N.  E.  814. 

A  boy  fourteen  years  of  age  and  of 
ordinary  understanding,  who  has  for 
three  weeks  been  familiar  with  the  op- 
eration of  machinery  with  revolving 
wheels,  must  be  taken  to  know  that  his 
hand  will  be  injured  if  allowed  to  come 
between  the  wheels.  Patnode  v.  Warren 
Cotton  Mills  (1892)  157  Mass.  283,  34 
Am.  St.  Rep.  275,  32  N.  E.  161. 

A  bright,  active,  and  intelligent  em- 
ployee of  nineteen,  who  has  worked  in  a 
paper  mill  for  nearly  two  years,  and  for 
three  weeks  about  certain  machinery 
which  he  oiled  daily,  is  guilty  of  con- 
tributory negligence  in  attempting  to 
pass  over  a  revolving  shaft  14  inches 
from  the  floor  near  a  gearing  and  fric- 
tion clutch  on  which  are  an  oil  cup  and 
set  screw,  where  he  could  pass  safely  by 
another  way  by  waiting  a  moment.  Wa- 
bash Paper  Co.  v.  Wehh  (1896)  146 
Ind.  303,  45  N.  B.  474. 

A  child  of  fifteen  years  is  bound  to 
know  that  if  she  puts  her  fingers  be- 
tween two  heavy  rollers  in  a  mangle, 
they  will  be  crushed.  Phillips  v. 
Michaels  (1895)  11  Ind.  App.  672,  39 
N.   E.   669. 

An  intelligent  girl  fourteen  and  two- 
thirds  years  old,  who  knows  how  fast  a 
box  making  uniform  trips  and  stoppages 
moves,  and  how  far  it  comes,  and  has 
worked  at  the  same  for  six  weeks,  is 
negligent  if  she  faces  it  on  her  knees 
and  allows  it  to  strike  her  on  the  head. 
Gardner  v.  Cohannet  Mills  (1896)  165 
Mass.  507,  43  N.  E.  294. 

An  employee  eighteen  years  of  age,  of 
ordinary  intelligence,  well  acquainted 
with  the  danger,  who  is  injured  while 
removing  a  roller  from  a  printing  press. 
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(4)   Doing  work  in  an  unnecessarily  dangerous  manner.*' 
1255,  ante. 


See 


the  manner  of  operating  which  he  is 
--acquainted  with,  by  stepping  inside  it 
without  fastening  a  belt  shifter  by 
which  the  press  was  set  in  motion,  or 
throwing    the    belt    off    the    pulley,    or 

■  calling  assistance,  in  either  of  which 
cases  the  work  could  have  been  done  in 
safety, — is  guilty  of  contributory  neg- 
ligence, as  matter  of  law.  Levey  v. 
Bigelow  (1893)  6  Ind.  App.  677,  34  N. 
E.  128. 

An  employee  sixteen  years  old  is,  as  a 
matter  of  law,  guilty  of  contributory 
negligence  precluding  recovery  for  inju- 
ries from  coming  in  contact  with  ma- 
chinery in  attempting  to  pass  between 

~the  machinery  and  a  post  not  more  than 
16  inches  therefrom,  upon  receiving  a 
direction  from  the  engineer  to  go  around 
to  the  other  side  of  the  machine,  where 
the  attempt  was  obviously  dangerous 
and  he  could  easily  have  passed  around 
outside  the  post.  EJcendahl  v.  Hayes 
(1896)  10  App.  Div.  487,  42  N.  Y.  Supp. 

-226. 

Where  a  fireman  fifteen  years  old 
goes  underneath  his  engine  to  clear  the 
ash  pan,  at  a  time  and  place  of  unusual 
hazard,  from  the  fact  of  cars  and  en- 
gines being  constantly  in  motion  on  the 
track,  there  being  no  special  necessity 
compelling  the  job  to  be  done  then,  he 

■  cannot  recover  for  injuries  caused  by 
another  engine  backing  against  his  own. 
Union  B.  &  Transit  Co.  v.  Leahy  (1881) 
9  111.  App.   353. 

The  danger  from  riding  upon  an  ele- 
vated platform  so  filled  with  goods  that 
a  space  of  but  2  or  3  inches  is  left  at 
the  edge  is  so  manifest  that  a  minor  of 
fourteen  is  chargeable  with  contributory 
negligence  which  will  prevent  his  re- 
covery for  injuries  resulting  from  his 
heel  catching  under  a  beam  at  the  side 
of  the  elevator  well.  Hoehmann  v.  Moss 
Engraving  Co.  (1893)  4  Misc.  160,  23 
N.  Y.  Supp.  787. 

A  boy  of  thirteen  was  not  necessarily 
negligent  because  he  went  to  a  place 
where  he  was  not  called  by  his  duties. 
Tutwiler  Goal,  Coke  &  Iron  Co.  v.  Ens- 
len  (1901)  129  Ala.  336,  30  So.  600. 
See  however  Evans  v.  American  Iron  d 
Tube  Co.  (1890)  42  Fed.  519,  where  the 
court  seems  to  have  assumed,  in  a 
-charge  to  the  jury,  that  the  boy  who 
-goes  to  an  unauthorized  place  in  a  mill, 


and,  as  a  consequence,  is  injured  by 
dangerous   machinery,   is   negligent. 

An  employee  who,  while  an  iron 
dye  is  being  repaired,  places  his  hand 
on  the  cogs  by  which  power  is  com- 
municated to  the  machine,  and  while 
in  this  position  is  injured  by  the  start- 
ing of  the  machine,  is  guilty  of  con- 
tributory negligence.  Richardson  v. 
Mesker  (1903)  171  Mo.  666,  72  S.  W. 
506. 

An  intelligent  girl  of  sixteen  who 
stands  at  the  open  door  of  an  elevator 
well  with  part  of  one  foot  extending 
into  the  well  until  the  descending  ele- 
vator has  crushed  her  foot  is  guilty  of 
contributory  negligence  as  a  matter  of 
law.  Roberts  v.  Saniias  'Nut  Food  Co. 
(1905)   142  Mich.  589,  106  N.  W.  68. 

IB  The  contributory  negligence  of  a 
minor  of  seventeen  is  for  the  jury, 
where  the  evidence  is  that  he  was  un- 
skilled in  the  use  of  machinery;  that 
he  had  been  assigned,  just  before  the 
accident,  to  the  duty  of  putting  corn  in 
the  hopper  of  a  grinding  machine,  from 
which  the  stuff  was  discharged  by  a 
spout  5  inches  in  length;  that  it  was 
impossible  to  see  how  far  the  machin- 
ery was  from  the  mouth  of  the  spout; 
that  when  the  spout  became  choked 
the  plaintiff  thrust  his  fingers  into  it 
to  clear  it,  and  had  them  crushed  by  the 
machinery;  and  that  the  proper  way 
to  clear  the  spout  was  to  strike  it  with 
some  heavy  object,  but  that  the  plain- 
tiff had  not  been  instructed  as  to  this 
method.  Standard  Oil  Co.  v.  Eiler 
(1901)    110  Ky.  209,  61  S.  W.  8. 

A  minor  of  thirteen  is  not  guilty  of 
contributory  negligence  in  changing  the 
gauge  of  a  saw  in  a  way  in  which  he 
had  been  taught  to  do  it,  when  that  was 
the  only  method  which  his  size  and 
strength  permitted  him  to  use,  although 
there  may  have  been  other  and  better 
methods  of  effecting  such  a  change. 
Sprague  v.  Atlee  (1890)  81  Iowa,  1,  46 
N.  W.  756. 

Contributory  negligence  is  not  attrib- 
utable to  a  minor  of  eighteen  injured 
while  attempting  to  fasten  a  bolt  in  a 
moving  machine  by  winding  a  string 
about  it,  although  the  danger  attending 
the  screwing  on  of  a  nut  would  have 
been  much  less,  where  the  foreman  re- 
paired a  similar  defect  in  the  former 
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(5)  Use  of  improper  appliances."    See  §  1257,  ante. 

Disobedience  to  specific  orders  or  to  rules  is  no  less  fatal  to  the- 
right  of  action  where  the  servant  is  a  minor  than  where  he  is  an 
adult.    See  §§  1279,  1281,  post. 

For  other  cases  bearing  upon  the  contributory  negligence  of  mi- 
nors, see  chapters  xvi.-lviii.,  post. 

1265.  [349]  Conditions  or  methods  of  work  not  under  the  control  of 
the  injured  servant. — ^It  is  manifest  that,  where  the  injured  serv- 
ant was  responsible  neither  for  the  creation  of  the  conditions  which 
caused  the  accident,  nor  for  the  selection  of  the  methods  of  work,  he 
cannot  be  debarred  from  recovery  merely  for  the  reason  that  those- 
conditions  or  those  methods  were  not  such  as  a  prudent  man  would, 


way,  and  instructed  the  employee  to  do 
likewise.  Oreenville  Oil  &  Cotton  Go, 
V.  Harkey  (1899)  20  Tex.  Civ.  App. 
225,  48  S.  W.  1005. 

An  employee  of  eighteen  who  retains 
his  hold  of  a  set  screw  which  he  is  ad- 
justing, after  the  shaft  to  which  it  is 
attached  has  begun  to  revolve,  is  negli- 
gent. Carrierre  v.  McWilliams  (1901) 
104  La.  678,  29  So.  333. 

A  boy  is  not,  as  matter  of  law,  guilty 
of  contributory  negligence  in  cleaning 
out  the  boot  of  a  sand  elevator  with  his 
hand,  precluding  recovery  for  an  injury 
to  his  arm  resulting  from  the  sudden 
starting  of  the  elevator  by  another,  al- 
though the  work  might  have  been  done 
with  a  scoop,  where  there  was  no  danger 
to  be  apprehended  by  doing  the  work  in 
the  former  manner  except  in  case  of  the 
starting  of  the  elevator.  Hess  v.  Ada- 
mant  Mfg.  Co.  (1896)  66  Minn.  79,  68 
N.  W.  774. 

The  contributory  negligence  of  a  mi- 
nor of  twelve  years  of  age  is  a  question 
for  the  jury,  where  the  evidence  is  that 
he  was  required  to  operate  an  elevator, 
worked  by  a  rope  which  he  had  to  reach 
through  an  aperture  in  the  frame  in- 
closing the  cage;  that,  although  he  had 
been  cautioned  not  to  put  his  head 
through  this  aperture  when  the  cage 
was  moving,  he  had  not  been  told  about 
any  dangers  which  were  incident  to  the 
machine  when  it  was  stationary;  and 
that  the  injury  resulted  from  the  sud- 
den starting  of  the  cage  juat  after  he 
had  put  his  head  through  the  aperture 
to  see  what  had  caused  the  cage  to  stop 
suddenly  between  the  floors.  O'Brien  v. 
Sanford    (1892)    22   Ont.  Rep.   137. 


A  minor  of  seventeen  who  was  in- 
jured in  atempting  to  remove  a  piece  of 
flesh  from  a  machine  in  a  tannery 
while  it  was  in  operation,  when  he 
could  have  stopped  the  machine  and 
removed  it  without  danger,  cannot  re- 
cover if  he  knew,  through  instruction, 
the  dangers  of  operating  the  machine. 
Betz  V.  Winter  (1900)  195  Pa.  346,  45 
Atl.   1068. 

A  boy  over  seventeen  years  old,  em- 
ployed to  feed  circular  saws,  is  negli- 
gent in  attempting  to  clean  the  machin- 
ery without  stopping  the  same,  where 
he  has  had  two  years'  experience  and 
knows  that  he  is  entitled  to  stop  the- 
machinery  for  the  purpose  of  cleaning 
it.  Larson  v.  Knapp,  8.  &  Co.  Com- 
pwny  (1898)  98  Wis.  178,  73  N.  W. 
992. 

An  intelligent  boy  of  fourteen,  who- 
dismounted  towards  the  rear  of  a  steam 
roller  which  was  backing,  when  it  was 
open  to  him  to  use  the  steps  at  the  side, 
was  held  negligent  in  Barksdale  v.  Lau- 
rens  (1900)   58  S.  C.  413,  36  S.  E.  661. 

A  servant,  although  only  fifteen 
years  of  age,  is  guilty  of  contributory 
negligence  in  attempting  to  get  onto  an 
ascending  elevator  after  it  had  gotten 
21  feet  from  the  floor.  Johnson  v. 
Chandler  (1909)  202  Mass.  510,  89  N. 
E.  107. 

16  In  Thompson  v.  Wright  (1892)  22 
Ont.  Rep.  127,  the  question  whether  a 
boy  was  negligent  in  using  improper- 
materials  for  cleaning  machinery  in  mo- 
tion was  held  to  be  for  the  jury. 
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have  created  or  selected.^  But  in  some,  at  least,  of  the  cases  cited  in 
the  note  as  exemplifying  this  principle,  it  seems  to  be  at  least  an 
open  question  whether  the  servant,  having  full  control  of  his  actions, 
should  not  have  been  deemed  culpable  simply  on  the  ground  that  he 
went  into,  or  failed  to  retire  from,  the  position  in  which  he  was  when 
the  accident  occurred. 

1266.  [350]  Temporary  forgetfulness  of  danger;  contributory  neg- 
ligence negatived  on  account  of.— (Compare  §§  1274,-1277,  post,  and  § 
1364,  note  14,  post.) — In  §  1193,  omtej  it  has  been  shown  that,  ac- 
cording to  what  the  writer  believes  to  be  the  correct  and  logical 
theory,  the  mere  fact  that  the  servant,  owing  to  his  being  absorbed  in 
his  duties,  failed  to  remember,  at  the  time  of  the  accident,  the  exist- 
ence of  the  abnormal  risk  which  caused  his  injury,  will  not  preclude 
the  master  from  relying  upon  the  plea  that  that  risk  had  previously 
come  to  the  servant's  knowledge,  and  had  therefore  been  assumed  by 
him.  A  materially  different  situation  is  presented  where  that  fact 
is  considered  in  regard  to  its  bearing  upon  the  question  of  how  far 
the  servant's  close  attention  to  his  duties  tends  to  rebut  the  inference 


1  A  road  master  who  has  no  control 
over  the  manner  in  which  a  work  train 
is  being  operated  cannot  be  held  guilty 
of  negligence  lor  the  mere  reason  that 
he  rides  in  the  caboose  of  such  a  train, 
which  is  run  with  the  engine  behind  the 
cars  and  without  any  flagman  on  the 
leading  car.  Rinard  v.  Omaha,  K.  G.  & 
E.  R.  Co.  (1901)  164  Mo.  270,  64  S.  W. 
124. 

The  fact  that  a  section  hand  returns 
on  a  hand  car  from  the  place  of  work 
at  a  later  hour  than  usual  does  not 
import  contributory  negligence  where 
he  was  entirely  under  the  control  of  his 
foreman  as  to  the  hours  of  labor  and 
the  movements  of  the  car.  McKune  v. 
California  Southern  R.  Co.  (1885)  66 
Cal.   302,   5   Pac.   482. 

The  speed  of  a  sv-itch  engine  not  be- 
ing under  the  control  of  a  brakeman,  he 
cannot  be  charged  with  negligence  for 
the  reason  that  it  was  run  too  fast. 
Loclthart  v.  Little  Rock  d  M.  R.  Go. 
(1889)   40  Fed.  631. 

A  servant  operating  a  steam  shovel, 
who  is  injured  by  an  earthslide,  is  not 
responsible  for  the  dangerous  condition 
of  the  bank  excavated,  where  he  had 
nothing  to  do  with  the  work  and  was 
directed  by  another.  Alton  Paving, 
Bldg.    &    Fire    Brick    Go.    v.    Hudson 


(1897)  74   111.    App.    612,    affirmed   in 

(1898)  176  111.  270,  52  N.  E.  256. 
An  instruction   that   if   an   employee 

injured  by  the  explosion  of  a  boiler 
knew  of  the  danger,  it  was  contribu- 
tory negligence  for  him  to  remain  in 
the  vicinity  without  making  efforts  to 
draw  the  fire  or  reduce  the  pressure, 
should  not  be  given,  where,  in  connec- 
tion with  his  assertion  that  he  knew 
the  danger,  it  was  manifest  that  he 
was  unable  to  draw  the  fires  or  reduce 
the  pressure  against  the  will  of  the 
person  in  charge,  whom  he  was  bound 
to  obey.  Lehigh  Valley  Ctial  Co.  v. 
Kiszel  (1897)  25  C.  C.  A.  566,  51  U. 
S.  App.  265,  80  Fed.  470. 

The  regulation  of  the  speed  of  a 
train  not  being  under  the  control  of 
the  conductor,  he  could  not  be  charged 
with  contributory  negligence  in  connec- 
tion therewith.  Moore  v.  St.  Louis 
Transit  Co.  (1906)  193  Mo.  411,  91  S. 
W.  1060. 

An  employee  hired  for  a  day's  work 
is  not  guilty  of  negligence  in  failing- 
to  procure  proper  tools  for  the  work, 
although  they  were  furnished  by  the 
master,  where  the  "boss"  was  present 
at  all  times  and  said  nothing  about  the 
tools.  Orr  v.  Southern  Bell  Teleph.  Oo. 
(1902)   130  N.  C.  627,  41  S.  E.  880. 
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of  contributory  negligence.  In  this  point  of  view  the  effect  of  the 
decisions  may  be  summoned  up  as  follows :  Where  the  servant  failed 
to  take  such  precautions  as  were  appropriate  for  the  purpose  of  pro- 
tecting himself  at  the  moment  when  the  accident  occurred,  evidence 
that  such  failure  was  due  to  the  fact  that  his  attention  was  engrossed 
by  his  duties  is  always  competent  for  the  purpose  of  rebutting  the  in- 
ference of  contributory  negligence  which  might  otherwise  be  drawn 
from  his  conduct ;  and  if  siich  evidence  is  offered,  a  court  is  very  sel- 
dom justified  in  declaring  him  to  have  been,  as  a  matter  of  law,  want- ' 


mg  m  proper  care. 

1  The  following  decisions  exemplify 
the  application  of  this  doctrine  to 
various  states  of  fact: 

(a)  Injuries  on  rmlmays. — Wheth- 
er a  blacksmith  who  had  worked  in  the 
forging  shop  of  a  railway  for  seven 
years,  and  at  the  time  of  the  accident 
Mas  complying  with  a  direction  to  as- 
sist in  pushing  a  car  along  on  a  track 
near  a  building  which  it  gradually  ap- 
proached, ought  to  have  seen  and  under- 
stood the  risk  of  being  caught  between 
the  car  and  the  building,  was  held  to 
"be  a  question  for  the  jury,  on  the 
ground  that  he  was  giving  his  close  at- 
tention to  the  work.  Ferren  v.  Old 
Colony  R.  Go.  (1887)  143  Mass.  197, 
9  N.  E.  608. 

It  is  not  conclusive  evidence  of  con- 
tributory negligence  that  an  employee 
of  a  railroad,  who  was  injured  while 
coupling  cars,  did  not  observe  the  pro- 
jecting timber  on  one  of  the  cars,  which 
caused  his  injury,  while  he  was  in  the 
discharge  of  another  duty  and  where 
his  attention  was  directed  to  that  duty 
-until  the  very  moment  when  it  was 
necessary  for  him  to  go  between  the 
cars.  Nortliem  P.  R.  Co.  v.  Everett 
(1894)  152  U.  S.  107,  38  L.  ed.  373, 
14  Sup.  Ct.  Rep.  474. 

^Vhether  a  railroad  employee  direct- 
ed to  make  a  coupling  of  ears  was  negli- 
gent in  failing  to  observe,  while  his 
attention  was  engrossed  in  his  duties, 
that  stones  on  one  of  the  cars  to  be 
coupled  were  unsecured,  is  a  question 
for  the  jury.  Austin  v.  Fitchburg  R. 
Co.  (1899)  172  Mass.  484,  52  N.  E. 
527. 

A  railroad  brakeman  engaged  in 
coupling  oars  and  necessarily  devoting 
liis  attention  to  that  portion  of  the 
train  to  which  the  engine  is  attached 
and  which   is   approaching  him   is   not 


guilty  of  negligence  in  not  examining 
the  car  behind  him,  to  see  whether  it 
was  properly  loaded,  so  as  to  preclude 
recovery  by  him  for  injuries  received 
from  improper  loading.  Louisville  d 
N.  R.  Co.  V.  Rohnson  (1891)  13  Ky.  L. 
Rep.  153,  16  S.  W.  707,  708. 

On  the  ground  that  the  work  required 
his  exclusive  attention,  it  has  been  held 
that  the  failure  of  a  brakeman  to  re- 
member that  the  drawheads  on  two  cars 
which  he  was  about  to  couple  were  so 
constructed  that  they  would  overlap 
was  not  negligence,  as  a  matter  of  law. 
St.  Louis,  J.  M.  &  S.  R.  Co.  V.  Miggins 
(1890)  53  Ark.  458,  14  S.  W.    653. 

A  brakeman  is  not,  as  matter  of  law, 
guilty  of  negligence  in  failing  to  dis- 
cover that  the  drawbars  on  two  cars 
which  he  is  required  to  couple  are  of 
different  heights, — especially  when,  pre- 
paratory to  making  the  coupling,  he 
has  to  open  and  shut  switches,  procure  a 
link  and  pin,  and  then  overtake  the 
moving  portion  of  the  train  and  adjust 
them  in  it.  Ohio  &  M.  R.  Co.  v.  Wange- 
lin  (1892)  43  111.  App.  324. 

In  an  action  for  injuries  received  by 
a  brakeman  owing  to  the  fact  that  one 
of  the  steps  on  the  ladder  at  the  end  of 
a  freight  car  was  missing,  which  caused 
him  to  fall  upon  the  track,  it  is  error 
not  to  submit  to  tne  jury  the  question 
whether,  in  forgetting,  or  not  recalling, 
at  the  precise  moment  when  he  under- 
took to  descend  the  ladder,  that  the  car 
was  the  one  which  he  had  observed  to 
be  defective,  he  was  in  the  exercise  of 
due  care,  where  the  evidence  is  that  the 
accident  took  place  at  night;  that  the 
weather  was  extremely  cold;  that  the 
snow  was  falling  heavily;  and  that  he 
had  just  left  the  caboose  where  he  had 
gone  to  warm  himself  while  the  train 
was   at   a.    station,   and   was   hastening 
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This  doctrine  may  be  referred  to  the  general  principle  that  the  fail- 
ure of  an  employee  to  perform  a  duty  will  not  constitute  contributory 

back  to  his  post  after  the  train  had  cars,  a  brakeman  was  not,  as  matter  of 
begun  to  move.  Kane  v.  Northern  C.  R.  law,  guilty  of  contributory  negligence 
Co.  (1888)  128  U.  S.  91,  32  L.  ed.  339,  precluding  recovery  for  his  death  from 
9  Sup.  Gt.  Rep.  16.  The  court  said:  striking  his  head  against  a  cross  beam, 
"In  the  case  before  us,  the  jury  may,  maintained  by  a  patron  of  the  road  over 
not  unreasonably,  have  inferred  from  the  entrance  of  a  switch  track  into  its 
the  evidence  that,  while  the  plaintiff  grounds,  4  or  5  feet  above  the  top  of  the 
was  passing  along  the  tops  of  the  cars,  car  on  which  he  was  standing,  although 
for  the  purpose  of  reaching  his  post,  he  he  had  been  on  the  grounds  before,  and 
was  so  blinded  or  confused  by  the  dark-  had  had  an  opportunity  to  learn  of  the 
ness,  snow,  and  rain,  or  so  affected  by  position  of  the  cross  beam.  McGovern 
the  severe  cold,  that  he  failed  to  ob-  v.  Standard  Oil  Go.  (1896)  11  App. 
serve,  in  time  to  protect  himself,  that  the  Div.  588,  42  N.  Y.  Supp.  595. 
car  from  which  he  attempted  to  let  A  switchman  is  not  presumed  to  be 
himself  down  was  the  identical  one  negligent  because,  while  making  a  coup- 
which,  during  the  previous  part  of  the  ling,  he  did  not  see  a  sliver  projecting 
-night,  he  had  discovered  to  be  without  from  the  rail.  Lake  Erie  &  W.  B.  Co. 
-its  full  complement  of  steps.  While  a  v.  Mugg  (1892)  132  Ind.  168,  31  N.  E. 
proper  regard  for  his  own  personal  safe-    564. 

ty.  and  his  duty  to  his  employer,  re-  A  conductor  may  recover  damages 
quired  that  he  should  bear  in  mind,  against  the  company  for  injuries  caused 
while  passing  over  the  cars  to  his  sta-  by  his  stepping,  in  a  dark  tunnel,  off 
"tion,  that  one  of  them  was  defective  the  back  end  of  a  car  negligently  left 
in  its  appointments,  it  was  also  his  unprotected,  althoxigh  he  knew  there 
duty  to  reach  his  post  at  the  earliest  were  but  three  cars  in  the  train,  where 
practicable  moment,  for  not  only  might  he  had  momentarily  forgotten  that  fact 
the  safety  of  the  moving  train  have  de-  in  taking  up  tickets.  Fiero  v.  New 
pended  upon  the  brakemen  being  at  York  G.  c£-  H.  R.  R.  Co.  (1893)  71  Hun, 
their  posts,  but  the  engineer  was  enti-  213,  24  N.  Y.  Supp.  805. 
tied  to  know,  as  the  train  moved  off,  by  Where  a  switchman  is  injured  through 
signals  from  the  brakemen,  if  necessary,  stepping  on  to  an  adjacent  track  and 
that  none  of  the  cars  constituting  the  being  run  over,  the  question  of  his  con- 
train  had  become  detached.  .  .  .  tributory  negligence  is  for  the  jury. 
And  if  his  going  back  from  the  caboose  which  has  a  right  to  take  into  account 
was  characterized  by  such  haste  as  in-  the  fact  that  he  was  necessarily  en- 
terfered  with  a  critical  examination  of  grossed  in  his  duties.  Bluedorn  v.  Mis- 
the  cars  as  he  passed  over  them,  that  soiiri  P.  R.  Go.  (1891)  108  Mo.  439,  32 
may,  in  some  measure  at  least,  have  Am.  St.  Rep.  615,  18  S.  W.  1103. 
been  due  to  the  fact  that  the  first  notice  An  employee  of  a  contractor  at  work 
he  had  of  the  necessity  of  immediately  for  a  railway  company  is  not  culpable 
returning  to  his  post,  was  that  the  in  being  so  engrossed  in  his  work  of 
train  was  moving  off."  holding   the   guy   of   a.   derrick  that   he 

In  one  case  a  doubt  was  expressed  fails  to  notice  the  approach  of  an  en- 
"whether  it  would  be  reasonable  to  ex-  gine.  Goodfelloio  v.  Boston,  3,  &  E. 
pect  that  train  hands  should  retain  con-  R.  Co.  (1871)  106  Mass.  461. 
atantly  in  their  minds  an  accurate  rec-  One  who,  in  the  performance  of  his 
ollection  of  the  precise  relation  to  duty  in  setting  a  brake  on  a  car,  neces- 
trains  of  the  various  objects  which  sarily  has  his  face  turned  in  an  oppo- 
might  be  placed  alongside  of  and  near  site  direction  from  that  in  which  other 
to  the  track.  Dorsey  v.  PMlUps  £  C.  cars  are  approaching,  although  those 
Gonstr.  Co.    (1877)    42  Wis.  583.  cars   have   once    collided   with   the    car 

In  another  (where  the  action  was  upon  which  he  is,  and  are  reasonably 
against  a  stranger),  it  was  laid  down  certain  to  do  so  again,  is  not  required 
that,  as  railway  servants  are  not  bound  to  keep  a  lookout  for  his  safety  incon- 
to  keep  in  mind  the  precise  position  of  sistent  with  the  duty  he  is  performing, 
every  structure  that  may  be  dangerous  Houston  &  T.  G.  R.  Co.  v.  Smith  (1899) 
.to  them  when  standing  on  the  tops  of    —  Tex.  Civ.  App.  — ,  51  S.  W.  506. 
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negligence,  where  such  failure  results  from  the  necessary  observance 
of  another  duty  of  equal  importance,  and  equally  binding  upon  him, 

It  is  not  conclusive  evidence  of  a  want  ing  constantly  forward  would  somewhat 
of  due  care  on  the  part  of  an  employee  impair  his  freedom  of  action  if  hft  came 
that  he  stepped  into  a  hole  between  a  upon  the  ditch  without  knowing  before- 
tie  and  switch-rod, — even  if  he  had  hand  that  it  was  there;  and  it  is  im- 
Icnowledge  of  the  hole, — while  in  the  possible  to  say,  as  matter  of  law,  that 
discharge  of  his  duty,  and  while  his  he  was  careless  in  putting  himself  in 
attention  was  directed  to  his  work  in  the  position  he  was  in,  if  he  did  not 
uncoupling  cars.  Hannah  v.  Connecti-  know  of  the  ditch." 
cut  River  R.  Go.  (1891)  154  Mass.  529,  A  brakeman  is  not,  as  matter  of  law, 
28  N.  E.  682.  guilty    of    contributory    negligence    in 

A  jury  may  properly  find  that  an  failing  to  notice  a  cattle  guard  con- 
open  sluice  2  feet  wide,  and  deep,  with  structed  within  the  switching  limits, 
a  single  plank  across  it  in  the  middle  of  while  in  the  act  of  making  a  coupling, 
the  track,  made  the  place  unreasonably  Illinois  C.  R.  Co.  v.  Sanders  (1897)  166 
dangerous  to  a  brakeman  whose  hands  111.  270,  46  N.  E.  799,  affirming  (1896) 
and  eyes  were  engaged  in  coupling;  and    66  111.  App.  439. 

that,  as  the  act  in  which  he  was  en-  The  question  whether  a  brakeman  in- 
gaged  necessarily  required  his  whole  at-  jured  at  night  while  attempting  to 
tention,  he  was  not  necessarily  charge-  couple  cars,  by  so  falling  over  iincov- 
able  with  negligence,  although  he  knew  ered  signal  wires  along  the  track  as  to 
of  the  position  of  the  trench.  Plank  catch  his  arm  between  the  deadwoods, 
V.  New  York  C.  d  H.  R.  R.  Co.  (1875)  assumed  such  danger  as  an  incident 
60  N.  Y.  607.  of  his  employment,  is  for  the  jury  where 

That  a  railroad  employee  did  not  see  he  had  not  been  notified,  and  did  not 
and  avoid  a  trench  under  a  track  upon  know,  that  the  wires  were  not  boxed  at 
which  he,  with  others,  was  pushing  a  such  point,  and  his  attention  was  not 
car,  which  caused  him  to  fall  upon  the  only  diverted  by  the  work  on  hand,  but 
track,  where  he  was  killed  by  the  car  his  line  of  vision  was  necessarily  above 
wheel  passing  over  him,  was  not  negli-  the  wires.  Indiana,  I.  &  I.  R.  Co.  v. 
gence,  as  matter  of  law.  Gustafsen  v.  Bundy  (1899)  152  Ind.  590,  53  N  E 
WasKbwm  d   M.   Mfg.   Co.    (3891)    153    175. 

Mass.  468,  27  N.  E.  179.  The  court  Failure  of  a  track  repairer  to  eee  de- 
emphasized  the  fact  that  the  servant  tached  cars  approaching  as  he  steps 
was  not  employed  in  digging  the  ditch,  close  to  the  track  from  a  parallel  track 
or  about  anything  connected  with  the  to  avoid  an  approaching  engine,  and 
ditch,  but  was  employed  near  it  on  having  his  attention  diverted  by  a  com- 
other  work,  and  proceeded  thus:  "The  panion's  effort  to  get  a  tool  from  the 
more  exclusively  he  attended  to  his  own  track  in  front  of  the  engine,  cannot 
duty,  the  less  he  would  be  likely  to  be  held  negligence  on  his  part,  as  a 
know  about  other  kinds  of  work  done  matter  of  law.  Tohey  v.  Burlington,  C. 
by  other  employees.  Whether  he  knew  R.  d  N.  R.  Co.  (1895)  94  Iowa,  256,'  33 
of  the  ditch  before  he  came  upon  it  L.R.A.  496,  62  N.  W.  761. 
when  he  was  hauling  the  car  must,  un-  Upon  the  question  whether  an  engi- 
der  the  circumstances,  he  a  question  neer  was  negligent  in  looking  out  for 
for  the  jury.  ...  The  most  for-  defects  in  the  track,  the  jury  in  an  ac- 
midable  argument  is  that,  as  it  was  tion  by  him  for  personal  injuries  may 
daylight,  and  as  the  ditch  was  visible,  take  into  consideration  the  other  duties 
and  directly  across  his  path,  he  would,  which  he  was  required  to  perform, 
if  he  had  used  due  care,  have  seen  it  Central  R.  d  Bhg.  Go.  v.  Kent  (1891) 
when  hauling  the  car  towards  it,  and  87  Ga.  402,  13  S.  E.  502 
would  have  avoided  it.  A  majority  of  It  is  a  question  for  the  jury  whether 
the  court  think  that  this,  too,  was  a,  the  plaintiff,  a  locomotive  engineer,  who 
question  for  the  jury.  His  attention  was  injured  in  a  collision  viTith  freight 
was  necessarily  more  or  less  directed  to  cars  running  on  the  main  track  in  vio- 
his  own  work,  which  would  naturally  lation  of  the  rules  of  the  company,  was 
require  him  to  lean  forward  and  bend  guilty  of  contributory  negligence  in 
down  towards  the  track;   the  car  mov-    failing    to    look    out    for    obstructions 
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■where  hia  train  was  running  on  time, 
when  he  might  have  seen  the  freight 
-cars  sooner  had  he  not  been  watching 
the  fireman  fix  the  injector.  HcUl  v. 
Chicago,  B.  d  N.  R.  Go.  (1891)  46 
Minn.  439,  49  N.  W.  239. 

An  engineer  is  not,  as  matter  of  law, 
■guilty  of  negligence  contributing  to  in- 
juries received  by  him  from  the  derail- 
ing of  his  engine  at  an  open  switch, 
where  he  looks  to  see  that  the  switch 
is  properly  set,  and  receives  orders  to 
move  down  the  track,  and  keeps  the 
best  lookout  he  can  for  switches  con- 
sistent with  his  other  duties  of  equal 
importance,  and  is  Informed  by  his  fire- 
man that  the  switch  is  all  right. 
Louisville  &  N.  B.  Co.  v.  Hurt  (1893) 
101  Ala.  34,  13  So.  130. 

A  fireman  is  not  guilty  of  negligence 
hecause,  while  engaged  in  the  duty  of 
watching  an  approaching  train,  he 
failed  to  observe  a  mail  crane  by  which 
he  was  struck.  Brown  v.  'New  York  C. 
&  H.  R.  R.  Co.  (1899)  42  App.  Div. 
548,  59  N.  Y.  Supp.  672,  affirmed  in 
(1901)   160  N.  Y.  626,  60  N.  E.  1107. 

It  is  a.  question  of  fact  for  the  jury 
whether  a  fireman  who  was  killed  at 
night  by  his  head  striking  against  a 
slanting  telegraph  pole  but  4  inches 
from  the  side  of  the  locomotive,  while 
he  was  looking  to  see  if  a  journal  had 
become  heated,  was  guilty  of  negligence 
in  not  bearing  in  mind  the  location  of 
the  pole  and  avoiding  it.  Benthin  v. 
New  York  0.  &  E.  R.  R.  Co.  (1897)  24 
App.  Div.  303,  48  N.  Y.  Supp.  503. 

Where  water  escaped  from  a  locomo- 
tive tank  owing  to  the  substitution  of 
a  wooden  plug  for  the  valve  stem,  and 
fell  onto  the  iron  apron  connecting  en- 
gine and  tender,  where  it  froze,  creating 
an  icy  covering,  on  which  the  plaintiff 
fireman  slipped,  receiving  injuries,  and 
plaintiff  had  observed  the  escape  of  wa- 
ter, but  not  the  icy  formation  on  the 
apron,  it  is  for  the  jury  to  say,  in  view 
of  the  engrossing  nature  of  a  fireman's 
duties,  whether,  in  failing  to  observe 
the  formation  of  ice,  plaintiff  was  guil- 
ty of  contributory  negligence.  Mason 
&  0.  R.  Co.  V.  Yookey  (1900)  43  C.  C. 
A.  228,  103  Fed.  265. 

A  yard  clerK  riding  on  a  switch  en- 
gine, whose  duties  require  him  to  look 
in  another  direction,  is  not,  as  matter 
of  law,  negligent  in  failing  to  observe  a 
push  car  so  near  the  track  as  to  collide 
with  him.     Atchison,  T.  &  8.  F.  R.  Co. 


V.  Slattery  (1896)  57  Kan.  499,  46  Pac. 
941. 

A  foreman  of  a  switching  crew,  whose 
attention  is  directed  to  his  train, 
which  had  been  cut  loose  by  a  sudden 
jerk  of  the  engine,  and  whose  back  is 
turned  to  the  "flag  shanty,"  and  who 
is  wholly  engrossed  in  the  performance 
of  his  duties,  cannot,  as  matter  of  law, 
be  reasonably  expected  to  anticipate 
danger  by  leaning  out  of  the  gangway 
of  the  engine  for  the  purpose  of  sig- 
naling to  the  brakem'an  on  top  of  the 
cars,  though  he  may  have  been  gener- 
ally familiar  with  his  surroundings. 
Chicago,  R.  I.  £  P.  R.  Co.  v.  Cleveland 
(1900)    92  111.  App.  308. 

A  locomotive  fireman  on  a  freight 
train  was  not,  at  matter  of  law,  guilty 
of  contributory  negligence  in  failing  to 
notice  or  to  remember  the  location  be- 
tween the  freight  track  and  a  passen- 
ger track  of  a  mail  crane,  the  bow 
of  which  extended  to  within  7  inches 
of  the  side  of  the  cab,  so  aa  to  preclude 
a  recovery  for  his  death  from  his  com- 
ing in  contact  with  the  bow.  Brown  v. 
New  York  C.  &  B.  R.  B.  Co.  (1899) 
42  App.  Div.  548,  59  N.  Y.  Supp.  672. 

It  is  a  question  for  the  jury  whether 
or  not  a  passenger  brakeman  was  guil- 
ty of  contributory  negligence  precluding 
recovery  for  injuries  from  being  struck 
by  a  chute  used  ,to  transfer  baggage 
from  one  train  to  another,  as  one  end, 
which  was  projecting  from  the  car,  came 
in  contact  with  a  car  on  another  track, 
in  failing  to  notice  that  the  chute  so 
projected,  although  he  stepped  over  it 
in  entering  the  car,  where  it  was  night, 
the  car  was  not  brilliantly  lighted,  ex- 
press matter  was  piled  about  ready 
to  be  unloaded,  his  attention  was  di- 
rected to  his  duties,  and  it  was  the 
first  time  the  chute  had  been  placed  in 
that  position.  American  Exp.  Go.  v. 
Risley  (1899)  179  111.  295,  53  N.  E. 
558,  affirming   (1898)    77  111.  App.  476. 

A  foreman  of  a  construction  gang 
while  riding  on  a  heavily  loaded  hand 
car  with  the  men  of  his  gang  had  the 
right  to  rely  upon  the  apparent  fact 
that  a  switch  was  closed,  as  the  switch- 
man was  not  there,  where  it  was  the 
duty  of  the  switchman  to  be  present  if 
the  switch  was  open,  and  the  foreman, 
mind  and  sight,  was  occupied  in  watch- 
ing a  train  which  was  on  the  track 
upon  which  the  car  waa  running.  An- 
derson y.  St.  Lowis  8.  W.  R.  Co.  (1911) 
—  Tex.  — ,  138  S.  W.  107,  reversing  on 
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the  negected  duty  in  this  instance  being  that  of  keeping  a  vigilant 
lookout.*    See  S  1246,  ante. 


rehearing  —  Tex.  — ,  134  S.  W.  1175, 
which  affirmed  (1910)  —  Tex.  Civ. 
App.  — ,  124  S.  W.  1002. 

(b)  Injuries  in  other  occupations. — 
Where  plaintiflf  was  injured  while  re- 
moving shavings  from  beneath  a  planer 
which  had  become  clogged  by  reason  of 
the  defective  blower  which  was  intended 
to  carry  the  shavings  away,  evidence 
that  plaintiff  was  required  to  hold  up 
the  boards  passing  through  the  planer, 
so  as  to  let  them  run  over  a  pile  be- 
hind it,  was  competent,  as  showing  how 
completely  plaintiff  was  engaged,  and 
was  therefore  relevant  to  the  question 
whether  he  was  exercising  due  care,  or 
was  negligent  in  not  noticing  the  condi- 
tion of  the  shavings,  and  the  manner 
in  which  the  machine  was  becoming 
clogged,  sooner  than  he  did.  Bennett 
V.  Wa/rren  (1901)  70  N.  H.  564,  49  Atl. 
105. 

A  helper  in  a  boiler  shop,  injured  by 
having  a  heavy  crane  used  for  moving 
machinery  run  against  him  without  any 
warning  or  precaution  being  taken  for 
his  protection,  while  he  was  in  a.  dan- 
gerous position  under  the  foreman's  or- 
ders, performing  a  service  never  before 
performed  by  him,  was  not  guilty  of 
contributory  negligence  because  he  did 
not  keep  a  lookout  for  his  own  safety, 
where,  when  he  first  assumed  the  posi- 
tion, the  fire  in  the  engine  was  out  and 
the  crane  stationary,  and  the  service 
was  such  as  to  engi-oss  his  attention. 
Michael  v.  Roanoke  Mach.  Works 
(1894)  90  Va.  492,  44  Am.  St.  Rep. 
927,  19  S.  E.  261. 

A  servant  whose  attention  is  distract- 
ed by  the  necessity  of  attending  to  a 
truck  loaded  with  merchandise  which  is 
being  hoisted  on  a  freight  elevator  is 
not,  as  matter  of  law,  negligent  in  fail- 
ing to  observe  a  girder  which  projected 
into  the  shaft  so  far  as  to  be  dangerous- 
ly close  to  the  platform  of  the  elevator, 
where  the  shaft  is  so  dark  that  the  dan- 
gerous object  could  not  readily  be  as- 
certained. Olson  V.  Banford  Produce 
Co.  (1900)  111  Iowa,  347,  82  N.  W. 
903. 

It  cannot  be  held,  as  a  matter  of  law, 
that  a  school  teacher  who,  three  weeks 
before  she  suffered  injury  by  stepping 
into  a  hole  in  the  floor  of  one  of  the 


rooms,  had  seen  the  hole,  was  guilty  of, 
negligence  in  failing  to  observe  it  on 
the  occasion  of  the  accident,  the  facts 
upon  which  the  decision  was  based  be- 
ing that,  as  she  had  been  engaged  dur- 
ing the  intervening  period  in  another- 
room,  it  might  properly  have  been 
found  that  she  was  entitled  to  act  on 
the  assumption  that  it  had  been  re- 
paired; that,  owing  to  her  thoughts  and 
eves  being  taken  up  with  her  pupils,  she 
failed  to  notice  that  the  hole  was  still 
unrepaired ;  and  that,  on  the  day  of  the 
accident,  the  cover  of  a  book,  not  unlike 
the  floor  in  color,  had  been  laid  over  it. 
Bassett  v.  Fish  (1878)  75  N.  Y.  303 
(hole  in  floor  seen  three  weeks  before). 

Where  a  female  employee  had  noticed 
two  holes  in  the  floor  while  on  her  way 
to  the  washstand  in  the  toilet  room 
of  a  factory,  but  forgot  one  of  them 
when  she  turned  to  come  away  a  few 
minutes  later,  and  stepped  into  it,  it 
was  held  that  a  nonsuit  should  not  be 
directed  on  the  ground  of  contributory 
negligence.  Scriver  v.  Lowe  (1900)  32 
Ont.  Rep.  290.  This  case  seems  rather - 
inconsistent  with  those  cited  in  the  fol- 
lowing section,  and  is  probably  an  il- 
lustration of  the  difference  of  opinion 
regarding  the  respective  provinces  of 
courts  and  juries  which  is  disclosed  by 
a  comparison  of  the  American  with  the 
English  and  colonial  decisions.  See 
§   1244,   ante. 

"Where  plaintiff's  work  required' 
haste,  and  his  whole  energy  and  atten- 
tion were  absorbed  in  performing  it, 
he  is  not  conclusively  presumed  to  have 
constantly  in  mind  a  particular  danger 
incident  to  his  work."  Magone  v.  Port- 
land Mfg.  Go.  (1908)  51  Or.  21,  93  Pac. 
450  (servant  working  at  machine  for 
cutting  stock  for  grape  baskets). 

That  a  servant  in  a  rolling  mill  was 
engrossed  in  the  work  which  he  was 
doing  is  a  fact  to  be  considered  by  a 
jury  in  determining  whether  he  was 
guilty  of  contributory  negligence  in 
colliding  with  a  post  while  putting  iron- 
into  the  fire.  Republic  Iron  &  Steel  Co. 
V.  Jones  (1903)  32  Ind.  App.  189,  69 
N.  E.  191. 

2  See  Louisville  &  N.  R.  Co.  v.  Hurt' 
(1893)  101  Ala.  34,  13  So.  130. 


S  1267]  NEGLIGENCE  AT  TIME  OF  INJUEY.  3519' 

Or  possibly  tlie  rationale  of  the  doctrine  may  be  said  to  be  that  a 
person  whose  faculties  of  observation  or  memory  are  temporarily  sus- 
pended in  regard  to  certain  dangerous  conditions  is  virtually  in  the 
same  mental  position  as  a  person  who  has  never  acquired  a  knowledge 
of  those  conditions,  and  that,  under  the  supposed  circumstances,  this 
suspension  is  not  culpable. 

Whenever  the  facts  in  evidence  are  such  that  the  servant's  tem- 
porary forgetfulness  of  the  conditions  may  possibly  be  an  excuse  for 
conduct  which  would  otherwise  be  culpable,  the  jury  should  receive 
appropriate  instructions  upon  the  subject.' 

1267.  [351]  Limits  of  this  doctrine.— To  justify  applying,  for  the 
servant's  benefit,  the  doctrine  stated  in  the  last  section,  it  must  ap- 
pear from  the  evidence  that  the  circumstances  were  either  such  as 
to  create  a  situation  approaching  to  or  constituting  an  emergency,  or 
such  as  to  exhibit  the  servant  in  the  light  of  a  person  who  was  dis- 
charging a  duty  which  demanded  an  unusual  amount  of  attention. 
The  effect  of  allowing  it  to  operate  in  cases  where  he  was  merely  dis- 
charging, under  normal  conditions,  some  ordinary  function  incident 
to  his  employment,  would  manifestly  be  to  render  the  defense  of 
contributory  negligence  little  more  than  a  merely  nominal  protection 
to  the  master.* 

8 It   is   proper   to   instruct   the   jury  458,  14  S.  W.  653  (for  facts  see  note  1,, 

tliat,  if  the  service  was  of  such  a  nature  supra) . 

as  to  require  the  exclusive  attention  of  It  is  proper  to  instruct  the  jury  that 
the  servant  to  be  fixed  upon  it,  and  that  although  the  servant  was  injured  by  a 
he  should  act  with  rapidity  and  danger  known  to  him,  yet  if,  in  a  mo- 
promptness,  the  law  does  not  require  ment  of  forgetfulness  while  in  the  dis- 
that  he  should  always  bear  in  mind  the  charge  of  his  duty,  and  owing  to  the 
nature,  kind,  and  character  of  the  ap-  haste  required  to  perform  such  duties, 
pliances  to  be  handled,  or  be  prepared  he  momentarily  forgets  such  danger, 
at  all  times  to  avoid  the  danger  inci-  and  in  such  moment  of  forgetfulness  is 
dent  to  handling  them.  Greenleaf  v.  injured,  that  does  not  in  law  preclude 
Dubuque  &  S.  G.  R.  Go.  (1871)  33  Iowa,  a  recovery.  Passage  v.  Stimson  Mill- 
58  (brakeman  struck  by  waterspout  Go.  (1909)  52  Wash.  661,  101  Pac.  239. 
projecting  over  the  track);  Martin  v.  1  An  excusable  diversion  of  attention 
California  C.  R.  Go.  ( 1892 )  94  Cal.  326,  cannot  be  predicated  in  the  case  of  a 
29  Pac.  645    (see  next  section,  note  1).  railway  servant  vralking  alongside  tlie 

A  jury  is  properly  charged  that,  in  track  in  the  performance  of  his  usual 

emergencies   where   exclusive   attention,  duties  in  connection  with  the  moving  of 

rapidity,  and  promptness  are  demanded  the    cars.     An    experienced    switchman 

of  an  employee,  the  fact  that  he  fails  was  accordingly  held  to  have  been  guil- 

to  call  to  mind  previous  information  or  ty  of  contributory  negligence  where  he 

knowledge  which,  if  remembered  at  the  was  walking  on  a  track  or  between  the 

moment,    would    have    enabled    him    to  tracks,  toward  a  switch  standard  which 

avoid  the   danger   from   which  injuries  he  was   about  to  move,   and,   when  he 

resulted,  will  not,  as  matter  of  law,  con-  reached  the  standard,  was  struck  by  the 

stitute  such  negligence  on  his  part  as  projecting    side    of    the    rear    car    of    a 

will   bar  a  recovery.     St.  Louis,  J.   M.  train  backing  at  the  rate  of  4  miles  an 

it  S   B    Co.  V.  Eiggins   (1890)   53  Ark.  hour,  with  the  bell  ringmg  and  an  out- 
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The  mere  fact  that  an  employee  was  required  to  do  hurriedly  what 
he  was  doing  when  he  was  injured  will  not  absolve  him  from  blame, 


look  stationed  at  the  end  of  the  rear 
car,  who,  observing  the  switchman,  and 
believing  that  he  saw  the  train,  which 
■was  in  view  for  142  feet  before  reaching 
the  standard,  did  not  give  him  any  spe- 
cial warning.  .  Cincinnati,  I.  St.  L.  & 
C.  R.  Co.  V.  Long  (1887)  112  Ind.  166, 
13  N.  E.  659. 

Recovery  cannot  be  had  for  the  death 
of  a  railroad  employee  while  walking 
between  the  rails  in  violation  of  a 
printed  order  of  the  company,  of  which 
he  has  a  copy,  where  he  was  familiar 
with  the  place,  knew  that  switching 
was  then  being  done  on  the  track  or 
that  the  engine  was  approaching,  where 
his  mind  was  occupied  with  something 
else,  as,  reading  the  paper.  Chicago,  B. 
d  Q.  B.  Co.  T.  Maney  (1894)  55  111. 
App.   588. 

The  exceptional  cases  which  recognize 
the  doctrine  "that  the  failure  of  an  em- 
ployee to  perform  a,  duty  will  not  con- 
stitute contributory  negligence,  where 
such  failure  results  from  the  necessary 
observance  of  a  duty  of  equal  import- 
ance and  equally  binding  upon  him,  the 
neglected  duty  iii  this  instance  being 
that  of  keeping  a  vigilant  lookout,"  are 
in  no  wise  subversive  of  the  long-es- 
tablished rule  that  "the  law  demands 
that  one  who  is  working  in  a  place 
where  he  is  exposed  to  danger  shall 
himself  exercise  his  faculties  for  his 
own  protection,  and  does  not  permit  a 
recovery  for  damages  resulting  from  a 
neglect  of  this  rule."  Brett  v.  8.  B. 
Frank  &  Co.  (1908)  153  Cal.  267,  94 
Pac.  1051. 

The  mere  fact  that  a  conductor  was 
watching  a  brakeman  throwing  a  switch 
was  no  excuse  for  his  having  failed  to 
notice  the  approach  of  a  train  which 
struck  him,  inasmuch  as  the  duty  to 
be  performed  by  the  brakeman  was  sim- 
ple, and  the  brakeman  presumably  com- 
petent. Redmond  v.  Rome,  W.  &  0.  R. 
Co.  (1890)  31  N.  Y.  S.  E.  366,  10  N.  Y. 
Supp.  330. 

In  Martin  v.  California  C.  R.  Co. 
(1892)  94  Cal.  326,  29  Pac.  645,  where 
the  servant  was  injured  by  dissimilar 
couplings,  alleged  to  be  dangerous  when 
used  in  combination,  the  action  was 
held  not  to  be  maintainable  for  the  rea- 
:8on  that  there  was  no  sudden  danger  or 


emergency  to  distract  the  servant's  at- 
tention. 

Neither  a  minor  employee  nor  his 
father,  who  knew  of  his  employment 
and  did  not  object  thereto,  can  recover 
from  a  railroad  company  for  injuries, 
while  getting  on  a  moving  train,  from 
striking  against  a  mail  crane  beside  the 
track,  not  shown  to  be  dangerous  to  em- 
ployees engaged  in  their  duties, — es- 
pecially when  he  testifies  that  he  would 
not  have  been  hurt  had  he  thought  of 
the  crane.  Wolf  v.  East  Tennessee,  V. 
&  Q.  R.  Go.  (1891)  88  Ga.  210,  14  S.  E. 
199. 

A  boy  of  fifteen  years  of  age,  em- 
ployed as  a  "helper"  in  a  carding  room, 
who,  after  being  warned  to  keep  his 
sleeves  rolled  up  in  order  to  avoid  hav- 
ing them  come  in  contact  with  the  roll- 
ers, disregards  the  caution  and  in  a 
moment  of  forgetfulness  extends  his 
arm  with  the  sleeve  unrolled,  in  a  place 
where  there  is  no  occasion  for  his  be- 
ing, by  which  it  is  caught  and  drawn 
between  the  rollers,  is  guilty  of  such 
contributory  negligence  as  will  prevent 
a  recovery.  Truntle  v.  North  Star 
Wool&n-mil  Co.  (1894)  57  Minn.  52, 
58  N.  W.  832. 

A  servant  who,  with  knowledge  of  a, 
dangerous  machine,  unnecessarily  places 
a  stepladder  in  close  proximity  thereto 
while  discharging  his  duties  as  oiler, 
and  unconsciously  places  his  hand  on 
the  machine,  is  guilty  of  contributory 
negligence  precluding  recovery  for  the 
resulting  injury.  Perlick  v.  Detroit 
Wooden-Ware  Co.  (1899)  119  Mich, 
331,  78  N.  W.  127. 

An  employee  in  a  plant  for  the  manu- 
facture of  salt,  in  which  there  are  two 
large  pans  in  which  the  brine  is  heated, 
and  passed  over  salt  which  was  on 
with  a  runway  16  feet  wide  between 
them,  with  drip  boards  6  or  7  inches 
above  the  floor  of  the  runway,  is  guilty 
of  such  contributory  negligence  as  will 
prevent  a  recovery  for  his  death  from 
scalding,  where  he  was  injured  in  an- 
other pan  than  that  from  which  he  was 
raking  salt,  and  in  order  to  get  into  it 
must  have  stepped  upon  the  drip  board 
and  passed  over  salt  which  was  on 
the  same.  Foster  v.  Kansas  Salt  Go. 
(1899)  60  Kan.  859,  Appx.,  57  Pac.  961 
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-where  he  was  permitted  to  do  the  act  in  his  own  way,  and  it  was 
daylight  at  the  time.^ 

It  has  been  intimated  that  the  boundary  line  between  the  cases  in 
which  the  servant's  absorption  in  his  duties  is  an  excuse  for  his  tem- 
porary forgetfulness  of  a  danger  and  the  cases  in  which  that  absorp- 
tion is  not  an  excuse  may  sometimes  be  drawn  with  reference  to  the 
character  of  the  instrumentality  involved.'  But  the  distinction  thus 
suggested  seems  to  rest  on  no  suiBcient  logical  basis. 


(the  excuse  urged  was  that  the  steam 
bewildered  the  servant). 

A  fireman  upon  a  tug,  who  unthink- 
ingly and  carelessly  steps  within  the 
loose  coils  of  a  line  as  it  is  thrown  to 
a  boat,  is  guilty  of  contributory  negli- 
gence. The  Ida  B.  Cothell  (1894)  10 
C,  C.  A.  634,  23  U.  S.  App.  395,  62  Fed. 
765. 

A  servant  who  steps  into  a  hole  in 
the  floor  in  a  moment  of  abstraction 
not  caused  by  any  emergency  or  stress 
due  to  his  work  is  guilty  of  contribu- 
tory negligence.  Miller  v.  WMte 
Bronze  Monument  Co.  (1908)  141  Iowa, 
701,  118  N.  W.  518,  18  Ann.  Cas.  957. 

A  complaint  which  shows  merely  that 
it  became  suddenly  unexpectedly  neces- 
sary for  the  plaintiff  to  put  a  geared 
wheel  out  of  gear  does  not  show  an 
emergency  which  would  excuse  the  mo- 
mentary forgetfulness  of  the  plaintiff 
that  the  machine  was  not  equipped  with 
a  belt  shifting  lever.  Langlois  v.  Dunn 
Worsted  Mills  (1904)  25  R.  I.  645,  57 
Atl.  910. 

In  Virginia  it  has  been  held  that  a 
brakeman  who  knew  of  the  location  and 
dangerous  character  of  an  overhanging 
bridge,  the  stringers  of  which  were  but 
28i  inches  above  the  top  of  the  front 
car,  was,  as  a  matter  of  law,  guilty  of 
contributory  negligence  precluding  re- 
covery for  his  death  from  striking  his 
head  against  a  stringer,  notwithstand- 
ing that  the  engineer  had  just  given  a 
whistle  for  brakes.  Eaffner  v.  Chesa- 
peake &  0.  B.  Co.  (1898)  96  Va.  528, 
31  S.  E.  899,  first  appeal  (1894)  90  Va. 
621,  19  S.  E.  166. 

Other  cases  which  involve  a  similar 
situation,  and  which  impliedly  pro- 
pound a  similar  doctrine,  are  noticed  in 
§  926,  ante. 

In  Chicago  £  N.  W.  B.  Go.  v.  Dona- 
hue (1874)  75  111.  106,  where  a  switch- 
man, \yhile  engaged  in  controlling  the 
movements  of  a  train  in  a  yard,  stepped 
M.  &  S.  Vol.  III.— 221. 


on  one  of  the  tracks  and  was  struck  by 
another  train,  the  court  said:  "Wheth- 
er plaintiff  in  this  case  observed  due 
care  for  his  personal  safety  is  one  of  the 
controverted  facts.  According  to  his 
own  testimony  it  was  not  necessary,  in 
the  performance  of  his  duty,  that  he 
should  step  upon  the  track  where  he  re- 
ceived his  injury.  There  was  room 
enough  elsewhere.  It  is  urged  in  his 
behalf  that  his  mind  was  so  absorbed  he 
did  not  notice  he  was  stepping  into  dan- 
ger. That  is  no  valid  excuse.  He  was 
in  a  place  where  danger  was  imminent, 
and  it  was  his  duty  to  keep  a  constant 
watch  for  his  personal  safety.  It  will 
avail  him  nothing  that  he  was  not 
thinking  of  danger.  He  was  in  a  posi- 
tion that,  if  he  omitted  any  reasonable 
care  for  his  security,  it  was  at  his  peril. 
There  was  safe  ground  upon  which  he 
could  stand  and  he  ought  to  have  occu- 
pied it." 

^  Watts  V.  Boston  Tow  Boat  Co. 
(1894)   161  Mass.  378,  37  N.  E.  197. 

An  oiler  of  the  cars  and  repairer  of 
the  trucks  of  a  street  cable  railway, 
who,  after  oiling  the  sheave  wheels 
bearing  the  cable,  Ifeaves  the  manhole 
open  upon  being  roughly  called  by  the 
superintendent,  and  runs  into  the  pow- 
er house  and  returns  with  an  oil  can  to 
place  on  a  car  which  he  has  not  before 
supplied  therewith  because  he  is  a  little 
late  and  hurried,  and  steps  off  the  car 
into  the  manhole  and  is  crushed  to 
death,  is  guilty  of  contributory  negli- 
gence. Brennan  v.  Front  Street  Gable 
B.  Go.  (1894)  8  Wash.  363,  36  Pac.  272. 

3  In  Brown  v.  'New  York  C.  d  H.  B. 
B.  Co.  (1899)  42  App.  Div.  548,  59  N. 
Y.  Supp.  672,  the  court  seems  to  have 
been  of  the  opinion  that  a  fireman  was 
bound  at  his  peril  to  remember  the  lo- 
cation of  a  bridge  or  station  house,  as  a 
contrast  is  drawn  between  such  struc- 
tures and  a  mail  crane,  which  it  was 
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The  servant  is  manifestly  not  entitled  to  go  to  the  jury  on  the- 
ground  that  he  temporarily  forgot  the  existence  of  a  danger,  where 
that  danger  would  not  have  been  encountered  if  he  had  not  committed 
an  antecedent  breach  of  duty.* 

1268.  [352]  Compliance  with  a  rule. — Since  a  rule  constitutes  a. 
deliberate  and  formal  statement  of  what  the  master  himself  conceives 
to  be  the  preferable  course  of  action  under  the  circumstances  to  which 
it  is  applicable,  there  seem  to  be  good  grounds  for  adopting  the  theory 
that,  by  promulgating  it,  he  impliedly  declares,  or  estops  himself  from 
denying,  that  a  servant  who  obeys  it  shall  be  deemed  to  have  fully 
discharged  his  contractual  duty  in  the  premises,  whatever  might  be 
the  inference  drawn  as  to  the  quality  of  his  conduct  if  there  had  been 
no  such  rule.  This  theory,  although  not  explicitly  put  forward 
in  the  terms  here  suggested,  may  fairly  be  said  to  represent  the  doc- 
trine applied  in  the  few  cases  bearing  upon  the  subject.*  It  is  obvious, 
however,  that  this  doctrine  can  only  be  applied  with  propriety  when 
the  rule  in  question  was  one  which  prescribed  a  specific  course  of 
action  in  respect  to  a  specific  conjuncture,  and  is  not  necessarily  a 
protection  to  a  servant  who,  in  endeavoring  to  comply  with  a  general 
rule  which  has  no  direct  relation  to  any  particular  hazard,  runs  into 

held  that  he  might  forget  without  being  tion,  was  treated  as  an  element  tending 

necessarily  in  fault.  to  negative  fault  on  his  part,  in  South- 

4  See  Sedgimck  v.  Illinois   C.  B.   Co.  ern  P.  Go.  v.  Burke   (1893)   9  C.  C.  A. 

(1888)     76    Iowa,    340,    41    N.    W.    35,  229,  13  U.  S.  App.  110,  23  U.  S.  App.  1, 

where   a   brakeman   who  undertook,   in  60  Fed.  704. 

violation  of  a  rule,  to  uncouple  cars  The  fact  that  a  rule  permitted  brake- 
after  they  had  begun  to  move,  although  men  to  go  between  cars  moving  at  a 
he  had  tried  unsuccessfully  to  remove  safe  rate  of  speed  was  tacitly  assumed 
the  pin  before  they  started,  fell  into  an  in  one  case  to  exclude  the  inference  of 
uncovered  cattle  guard.  negligence  as  regards  a  brakeman  who 

1 A    brakeman    who,    while    walking  was    injured    under    the    circumstances 

along  the  tops  of  rapidly  moving  cars,  contemplated  by  the   rule.     Hollenbeck 

was  thrown  to  the  ground  through  the  v.  Missouri  P.  R.   Go.    (1897)    141  Mo. 

separation  of  two  of  them,  while  he  was  97,  38  S.  W.  723,  41  S.  W.  887. 
stepping  from  one  to  the  other,  cannot        An   engineer   is   not   chargeable   with 

be    held    negligent,    as    matter    of    law  contributory  negligence  in  passing  from 

where  his  action  is  shown  to  have  been  a  double  track  to  a  single  track  with- 

done  in  compliance  with  his  duties  as  out   personally   examining  the   register 

prescribed  by  the  rules   and  usages  of  to  see  whether  the  track  is  clear,  where 

the   company.     Louisville,   B.   &  St.  L.  the  rules  forbid  his  leaving  the  engine 

Consol.  R.  Co.  V.   Utz   (1892)    133  Ind.  except   in   cases   of  necessity,   and   also 

265,  32  N.  E.  881.  require  him  to  obey  the  orders  of  the 

The  fact  that  a  servant  injured  while  conductor    as    to    the    starting    of    the 

coupling   cars,   the   couplings   of  which  train,  and  the  conductor  had  told  him^ 

were  not   properly   matched,   was   com-  to    go    ahead    onto    the    single    track.- 

plying  strictly  with  a  rule  framed  with  Grand  Trunk  R.   Co.  v.  Mill&r    ( 1902 ) 

regard  to  a  contingency  of  that  descrip-  32  Can.  8.  C.  454. 
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imminent  danger,  and  imperils  his  own  safety  as  well  as  that  of  other 
persons.^ 

1269.  [353]  Conformity  to  a  customary  practice. —  A  circumstance 
frequently  adverted  to  as  one  which  tends  to  negative  the  inference 
that  the  servant  was  guilty  of  contributory  negligence  is  that  the 
course  of  action  which  he  was  pursuing  at  the  time  the  injury  was 
received  was  the  one  customarily  followed  by  himself  or  his  coemploy- 
ees  under  similar  circumstances,  with  the  approval  or  tacit  acquies- 
cence of  the  master  or  his  representative.  How  far  this  circumstance 
is  actually  a  differentiating  factor,  serving  to  fix  the  line  of  demar- 
cation between  evidence  which  does  and  which  does  not  warrant  a 
court  in  saying,  as  a  matter  of  law,  that  the  action  is  not  maintain- 
able, is  a  question  to  which  the  cases  supply  no  definite  answer.  The 
only  doctrine  which  it  seems  possible  to  formulate  upon  the  subject 
is  the  somewhat  vague  one,  that  unless  what  the  servant  did  was  nec- 
essarily and  inevitably  so  dangerous  that  it  is  impossible  to  concede 
that  any  prudent  man  would  have  acted  in  such  a  manner,  evidence 
showing  that  he  complied  with  a  custom,  known  to  and  expressly  or 
impliedly  sanctioned  by  his  employer,  will  generally  turn  the  scale 
in  his  favor,  and  secure  for  him  the  privilege  of  having  the  quality 
of  his  conduct  determined  by  the  jury,  although  he  would  otherwise 
have  been  declared  incapable  of  recovering.''    The  reasons  for  not  in- 

2  Such  is  possibly  the  rationale  of  the  tlon.     Pennsylvania  Oo.  v.   McGormaok 

decision  that  an  engineer  is  not  only  at  (1891)    131   Ind.   250,   30   N.   E.   27. 

liberty,   but  is  required,  when  running  Where  a  conductor  of  a  freight  train 

over  a  load  during  or  immediately  after  was  injured  while  pouring  water  into  a 

heavy   storms,    to   run   cautiously,    and  hot  box, — he  having  descended  a  ladder 

without  regard  to  schedule  time, — espe-  on  the  side  of  a  moving  freight  car  for 

ially  in  places  liable  to  slides  or  wash-  that  purpose,  and  being  injured  by  the 

outs.     Siceeney  v.  Minneapolis  d  St.  L.  breaking  of  the  hand-hold,  or  by  being 

R.  Oo.    (1885)    33  Minn.  156,  22  N.  W.  struck  by  a  cattle  guard  too  near  the 

289.  track, — evidence  was  held  admissible  to- 

1  In  a  case  where  a  brakeman  was  in-  show  that  in  like  circumstances  con- 
jured by  striking  against  the  eaves  of  a  ductors  frequently  went  down  ladders 
section  house,  as  he  was  descending  a  of  cars  to  look  after  the  running  appa- 
side  ladder  on  a  moving  train,  for  the  ratus.  San  Antonio  &  A.  P.  R.  Go.  v. 
purpose  of  opening  a  switch,  evidence  Engelhorn  (1900)  24  Tex.  Civ.  App. 
that  it  was  the  general  custom  of  324,  62  S.  W.  561,  65  S.  W.  68. 
brakemen  on  the  road  to  do  this  is  com-  An  instruction  that  if  plaintiff,  in- 
petent.  Flanders  v.  Chicago,  St.  P.  M.  jured  while  riding  on  the  pilot  of  an 
£  0.  R.  Co.  (1892)  51  Minn.  193,  53  N.  engine,  could  have  ridden  on  the  steps 
■^     544  of  the  engine  with  more  safety,  but  for 

A  brakeman  injured  by  being  carried  his   own  convenience  preferred  to   ride 

against  a,  car  standing  on  a  side  track,  on   the  pilot,   defendant  would  not  be 

while  he  was  standing  on  a  ladder  on  liable,    unless    its    negligence    increased 

the  side  of  a  moving  car,  and  signaling  the  danger  assumed,  is  properly  refused, 

to  other  train  hands,  may  adduce  evi-  where  the  evidence  shows  that  the  pilot 

dence    that    it    was    customarv    to    cut  was  the  necessary  and  customary  place 

moving   trains   at  that   particular   sta-  for  a  brakeman  while  making  a  pilot- 
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ferring  negligence,  as  a  matter  of  law,  under  such  circumstances,  are, 
of  course,  stronger  if  it  appears  that  the  practice  in  question  was  pur- 
sued not  only  by  the  coservants  of  the  injured  person,  but  also  by 
servants  in  other  concerns  of  the  same  kind  as  that  carried  on  by  his 
employer.'^ 

In  order  that  this  doctrine  may  enure  to  the  plaintiff's  advantage. 


bar  coupling,  which  plaintiff  was  doing 
at  the  time.  San  Antonio  &  A.  P.  B. 
Co.  V.  Beam  (1899)  —  Tex.  Civ.  App. 
—    50  S.  W.  411. 

See  also  Bumside  v.  Novelty  Mfg.  Co. 
(1899)  121  Mich.  115,  79  N.  W.  1108 
(here  the  method  adopted  was  one 
which  the  servant  had  been  directed  by 
the  foreman  to  follow)  ;  and  the  cases 
cited   in   the   following   notes. 

The  absence  of  evidence  that  the  serv- 
ant's act  was  not  a  customary  one  is 
sometimes  mentioned  as  a  corroborative 
reason  for  declining  to  hold  the  serv- 
ant to  be  negligent  in  cases  where  the 
quality  of  his  act  would  otherwise  be 
for  the  jury,  for  the  reason  that  no 
proof  had  been  offered  that  the  course 
pursued  was  a  dangerous  one.  Helton^ 
ville  Mfg.  Co.  v.  Fields  (1894)  138  Ind. 
58,  36  N.  E.  529,  where  a  servant  in  a 
sawmill,  who  allowed  a  saw  to  remain 
in  motion  when  not  in  use,  and  held 
back  by  a  rope,  was  injured  by  its  fall- 
ing forward  when  the  rope  broke. 

A  jury  cannot  find  that  an  act  is 
necessarily  and  inherently  dangerous, 
and  at  the  same  time  find  that  other 
employees  had  frequently  done  the  same 
thing  in  safety.  El  Paso  &  8.  W.  R. 
Co.  V.  Alexander  (1909)  —  Tex.  Civ. 
App.  — ,  117  S.  W.  927. 

A  teamster  engaged  in  hauling  tim- 
bers, who,  in  attempting  to  free  the 
timber  to  be  moved  from  other  tim- 
bers, acts  in  the  customary  way,  is  not 
negligent.  Coates  v.  Soley  (1907)  194 
Mass.  386,  80  N.  E.  464. 

One  in  the  performance  of  work  under 
the  sanction  of  his  employer  is  not  at 
fault  if  the  manner  resorted  to  in  doing 
the  work  is  similar  to  that  frequently 
followed  by  other  workmen.  Broadfoot 
V.  Shreveport  Cotton  Oil  Go.  (1903) 
111  La.  467,  35  So.  643. 

A  servant  is  not  chargeable  with  con- 
tributory negligence  in  failing  proper- 
ly to  oil  his  machine  where  it  was 
customary  to  oil  it  twice  a  day,  and 
the  accident  occurred  within  two  hours 
after  it  had  been  properly  oiled.     Mc- 


Michael  v.  Federal  Printing  Go.  (1910) 
139  App.  Div.  225,  123  N.  Y.  Supp.  998. 
In  a  number  of  cases  it  has  been  held 
that  evidence  that  the  plaintiff's  posi- 
tion at  the  time  of  the  accident  was  the 
usual  and  customary  position  was  ad- 
missible for  the  purpose  of  showing 
that  he  had  not  taken  an  unusual  and 
dangerous  position.  Western  R.  Co. 
V.  Amett  (1903)  137  Ala.  414,  34  So. 
997;  Duffey  v.  Consolidated  Block  Goal 
Co.  (1910)  147  Iowa,  225,  30  L.R.A. 
(N.S.)  1067,  124  N.  W.  609;  'N orris  v. 
Cudahy  Packing  Go.  (1904)  124  Iowa, 
748,  100  N.  W.  853;  Manning  v.  Ex- 
celsior Laundry  Go.  (1905)  189  Mass. 
231,  75  N.  E.  254;  De  Gair  v.  Manistee 
d  G.  R.  R.  Co.  (1903)  133  Mich.  578, 
95  N.  W.  726;  Stauning  v.  Great  North- 
ern R.  Co.  (1903)  88  Minn.  480,  93  N. 
W.  518;  Schioartis  v.  Lake  Shore  &  M. 
S.  R.  Co.  (1907)  30  Ohio  C.  C.  394; 
Bam  V.  Lake  Shore  &  M.  S.  R.  Co. 
(1902)  13-23  Ohio  C.  C.  496;  Galloway 
V.  San  Antonio  d  G.  R.  Go.  (1903)  — 
Tex.  Civ.  App.  -^,  78  S.  W.  32;  Inter- 
national &  G.  N.  R.  Co.  V.  Penn  (1904) 
—  Tex.  Civ.  App.  — ,  79  S.  W.  624; 
Missouri,  K.  dc  T.  R.  Go.  v.  Kennedy 
(1908)  51  Tex.  Civ.  App.  466,  112  S. 
W.    339,    writ    of    error    dismissed    in 

(1908)  214  U.  S.  502,  52  L.  ed.  1061, 
29  Sup.  Ct.  Rep.  699;  Monaghan  v. 
Northwestern  Fuel  Co.  (1909)  140  Wis. 
457,  122  N.  W.  1066;  International  d 
G.  N.  R.  Co.  V.  Bearden  (1902)  31  Tex. 
Civ.  App.  58,  71  S.  W.  558:  San  An- 
tonio d  A.  P.  R.  Co.  V.  Waller  (1901) 
27  Tex.  Civ.  App.  44,  65  S.  W.  210; 
Overiy  v.  Mears  Min.  Co.  (1910)  144 
Mo.  App.  363,  128  S.  W.  813. 

^Florida  G.  d  P.  R.  Co.  v.  Mooney 
(1898)  40  Fla.  17,  24  So.  148  (flying 
switch)  ;  Missouri  d  N.  A.  R.  Go.  v. 
Clayton  (1911)  97  Ark.  347,  133  S.  W. 
1124:    Bagoe  v.   B.   F.   Sturtevant   Co. 

(1909)  201  Mass.  121,  87  N.  E.  495 
(servant  did  as  he  had  seen  foreman 
do). 

A  millwright's  helper  is  not  guilty 
of  contributory  negligence  in  taking  a 
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it  is  not  enough  to  show  that  other  servants  were  in  the  habit  of  doing 
acts  similar  to  that  which  caused  the  injury,— it  must  also  appear 
that  this  habit  was  known  to  the  employer  or  his  agents.^ 

The  cases  illustrating  this  doctrine  will  be  collected  under  headings- 
which  correspond  to  those  used  in  the  sections  in  which  cases  of  a 
similar  type,  but  not  involving  this  element,  have  already  been  dis- 
cussed.   See  also  §  1279,  'post. 

(1)  Taking  a  position  on  a  railway  car  which  is  dangerous  with 
relation  to  objects  beside  the  track.*    Compare  §  1250,  subd.  5,  ante. 

(2)  Taking  a  position  on  a  railway  car  or  engine  which  is  dan- 
certain  position  in  putting  a  belt  on  a  on  top  of  the  cars,  and  that  on  long 
moving  pulley,  if  it  was  the  position  runs  it  is  impracticable  for  them  to 
customarily  taken  by  his  superior,  stand  up  all  the  time,  and  it  is  custom- 
Skarpmoen  v.  Gloquet  Box  Co.  (1911)  ary  for  them  to  sit  on  the  side  of  the 
114  Minn.  278,  130  N.  W.  1106.  car.     Louisville  &  N.  R.  Go.  v.  MiUiken 

3  Golf  V.  Ghicago,  St.  P.  M.  d  0.  B.  (1899)  21  Ky.  L.  Rep.  489,  51  S  W 
Co.    (1894)    87  Wis  273,  58  N.  W.  408    796. 

(a  case  where  a  trainhand  jumped  from  When  it  was  the  custom  of  the  em- 
a  moving  engine) .  ployees  of  a  railroad  company  employed 

4  The  fact  that  plaintiff  was  sitting  upon  gravel  trains  to  ride  where  they 
on  the  car,  with  his  feet  and  legs  hang-  pleased,— in  the  caboose,  or  upon  the 
mg  over  its  side,  did  not  constitute  such  flat  cars,— and  such  custom  was  known 
contributory  negligence  as  would  pre-  to  the  company,  and  was  not  objected  to 
elude  him  from  recovery;  the  evidence  or  prohibited,  riding  on  a  flat  car  is 
being  that  it  w^s  a  common  thing  for  not  contributory  negligence,  as  matter 
section  hands  to  ride  upon  the  cars  in  of  law.  Taylor,  B.  &  H.  R.  Co.  v.  Tay- 
that  manner,  and  not  necessarily  dan-  lor  (1890)  79  Tex.  104,  23  Am.  St.  Rep. 
gerous  to  do  so,  and  that  the  injury  was    316,   14  S.  W.  918. 

not  inflicted  by  his  foot  coming  in  con-  The  doctrine  that  a  passenger  who 
tact  with  a  stationary  object  near  the  protrudes  his  person  beyond  the  outer 
track.  Illinois  G.  R.  Go.  v.  Clark  surface  of  a  car  is  guilty  of  negligence 
(1900)  21  Ky.  L.  Rep.  1549,  55  S.  W.  which  will  prevent  his  recovering  for 
699.  injuries  caused  by   a  dangerous   object 

A  yard  brakeman  is  not,  as  matter  close  to  the  track  is  not  applicable  to 
of  law,  guilty  of  contributory  negligence  a  trainman.  As  contrivances  are  pro- 
in  riding  at  one  end  of  a  car  with  one  vided  on  the  cars  for  the  express  pur- 
fopt  on  the  bumper  and  another  in  the  pose  of  enabling  such  an  employee  to. 
iron  stirrup  at  the  side  of  the  car,  and  ascend  and  descend  over  their  sides,  and 
is  not,  on  this  ground,  debarred  from  it  is  often  necessary  for  him  to  do  this- 
recovering  damages  where  the  ear  is  in  the  course  of  his  ordinary  duties, 
derailed  owing  to  a  defect  in  the  track,  as  well  as  to  lean  out  when  giving  or 
and  crushes  him  against  a  pile  of  lum-  receiving  signals,  it  will  not  be  declared,. 
ber.  Pennsylvania  R.  Go.  v.  Zink  as  a  matter  of  law,  that  he  was  negli- 
(1889)  126  Pa.  288,  17  Atl.  614.  gent  in  extending  his  person  beyond  a 

Whether  a  brakeman  sitting  on  top  car,  even  when,  under  the  immediate 
of  a  freight  car,  with  his  feet  over  the  circumstances,  it  was  not  necessary  for 
side,  was  guilty  of  contributory  negli-  him  to  do  so  in  the  discharge  of  his 
gence  precluding  recovery  for  his  death  duties,  unless  he  knew  of  obstructions 
caused  by  being  knocked  from  the  train  or  had  reason  to  believe  there  were 
by  a  mail  bag  suspended  from  a  "mail  obstructions  which  injected  an  element 
crane"  is  a  question  for  the  jury,  where  of  danger  beyond  the  ordinary  into  the 
the  mail  bag  hung  about  8  inches  near-  situation.  Kansas  City,  M.  d  B.  R.  Go. 
er  the  track  than  required  by  the  gov-  v.  Burton  (1893)  97  Ala.  240,  12  So. 
emment,  and  there  was  evidence  that  88. 
a  brakeman'a  duties  require  him  to  be        A  brakeman  is  not  guilty  of  contrib- 


3S26 


MASTER  AND  SERVANT. 


[CHAP.   LII. 


gerous  with  relation  to  the  movements  of  such  engine  or  car.' 
pare  §  1250,  subd.  (6),  ante. 


Com- 


utory  negligence  in  riding  on  the  ladder 
on  the  side  of  a  freight  car  to  a  point 
where  his  services  are  required.  Uartm 
V.  Louisville  &  N.  R.  Co.  (1894)  95  Ky. 
612,  26  S.  W.  801. 

A  brakeman  injured  by  being  struck 
by  a  car  standing  on  a  side  track  in 
dangerously  close  proximity  to  the  track 
upon  which  he  was  riding  on  the  ladder 
of  the  rear  car  after  making  a  coupling 
was  not  guilty  of  contributory  negli- 
gence in  riding  in  that  position,  where 
that  was  the  usual  and  customary  mode 
of  riding  after  making  couplings,  and 
he  had  nothing  to  do  with  the  kicking 
in  of  the  car  by  which  he  was  struck. 
Louisville  &  N.  R.  Co.  v.  Earl  (1893) 
94  Ky.  368,  22  S.  W.  607. 

In  a  case  where  a  brakeman,  while 
he  was  on  a  side  ladder,  came  into  col- 
lision with  the  eaves  of  a  section  house, 
it  was  held  that  he  was  not  necessarily 
negligent  because  he  had  begun  to  de- 
scend the  ladder  some  time  before  the 
switch  which  he  was  about  to  open  when 
the  train  stopped  was  reached.  Flanders 
V.  Chicago,  St.  P.  M.  &  0.  R.  Co.  (1892) 
51  Minn.  193,  53  N.  W.  544. 

A  fireman  who  is  directed  by  the  en- 
gineer to  look  at  a  hot  box  is  not 
negligent  in  leaning  out  of  the  gangway 
instead  of  the  cab  window.  Such  a 
position,  though  unusual,  is  one  which 
the  company,  in  erecting  structures  near 
the  track,  are  bound  to  anticipate  that 
employees  will  occasionally  assume. 
Central  Trust  Go.  ▼.  East  Tennessee,  V. 
^i  G.  R.  Co.  (1895)  73  Fed.  661,  distin- 
guishing East  Tennessee,  V.  &  G.  R.  Co. 
V.  Bead  (1893)  92  6a.  723,  18  S.  E. 
976,  where  the  servant  unnecessarily  as- 
sumed a  dangerous  position. 

The  mere  fact  that  a  switchman  had 
seen  and  handled  a  switch  negligently 
maintained  by  the  railway  company 
so  close  to  the  track  that  when  an  ar- 
row 17  inches  long  on  the  switch  is 
turned  towards  the  track  the  point  is 
only  9  inches  from  the  side  of  a  freight 
car,  does  not,  as  matter  of  law,  make 
him  guilty  of  contributory  negligence 
in  riding  on  a  ladder  on  the  side  of  a 
car  while  performing  his  duties,  when 
the  arrow  is  turned.  Southern  Kansas 
R.  Co.  V.  Michaels  (1896)  57  Kan.  474, 
46  Pac.  938. 

The  fact  that  a  brakeman,  in  going 


to  take  his  place  at  the  brakes,  climbed 
out  of  a  caboose  window  which  was  so 
close  to  the  end  of  the  car  as  to  be 
dangerous,  does  not  necessarily  prove 
negligence,  where  the  evidence  is  that 
the  usual  way  to  his  post  was  through 
that  window.  Louisville,  N.  A.  d  G.  R. 
Go.  v.  Hobl)s  (1891)  3  Ind.  App.  445, 
29  N.  E.  934. 

In  an  action  against  a  railway  com- 
pany for  the  death  of  plaintiff's  intes- 
state,  evidence  that  deceased  was  a 
sectionman  engaged  in  repairing  the 
railway  track,  that  he  was  standing  on  a 
car  loaded  with  tics  in  a  train  having 
a  caboose  attached,  that  it  is  the  cus- 
tom of  employees  to  ride  on  cars  loaded 
with  ties,  that  he  was  killed  by  being 
thrown  from  the  car  by  the  train  sud- 
denly starting  without  any  bell  signal, 
and  that  he  was  seen  by  the  foreman 
and  conductor  before  the  latter  signaled 
the  engineer  to  start  the  train,— is  suf- 
ficient to  sustain  a  judgment  for  plain- 
tiff. Union  P.  R.  Go.  v.  Geary  (1893) 
52  Kan.  308,  34  Pac.  887.  The  theory 
relied  on  by  the  court  was  that,  for 
aught  that  appeared,  the  deceased,  who 
had  been  told  that  there  was  a  car  of 
ties  to  be  unloaded,  supposed  that  his 
proper  place  was  on  the  car  where  the 
ties  were. 

6  A  switchman  is  not  guilty  of  con- 
tributory negligence  in  riding  on  the 
footboard  in  front  of  the  head-bar  of  an 
engine,  which  he  accompanies  in  the 
course  of  his  duty.  LocJchart  v.  Little 
Rock  d  M.  R.  Co.   (1889)    40  Fed.  631. 

Whether  a  switchman  who  stood  up- 
on the  footboard  of  an  engine  which 
was  pushing  cars,  so  as  to  uncouple  it 
at  the  proper  time,  was  guilty  of  neg- 
ligence, is  a  question  for  the  jury,  where 
he  was  injured  when  the  cars  ahead  ran 
over  an  open  switch  and  collided  with 
others  left  upon  a  side  track.  Chicago 
£  A.  R.  Co.  V.  Harrington  (1898)  77 
111.  App.  499. 

Evidence  of  a  long-standing  custom 
to  step  on  the  footboard  of  slowly  mov- 
ing switch  engines  (here  the  rate  was 
3  to  4  miles  an  hour)  precludes  the  in- 
ference that  it  is  negligent,  as  matter 
of  law,  for  a  brakeman  or  switchman  to 
do  this.  O'Mellia  v.  Kansas  City,  St.  J. 
d  C.  B.  R.  Co.   (1893)    115  Mo.  205,  21 
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(3)   Taking  a  dangerous  position  near  railway  tracks.^    Compare 
I  1250,  subds.  (1),  (2),  ante. 


(4)   Taking  a  dangerous  route.' 
■ante. 


Compare  §  1251,  subd.   (5), 


S.  W.  503    (switchman  injured  by  slip- 
ping off  the  board). 

A  freight  brakeman  is  not,  as  matter 
of  law,  guilty  of  contributory  negligence 
in  going  upon  the  pilot  of  a  moving 
locomotive  to  couple  a  car  thereto, 
where  that  is  the  usual  manner  of  mak- 
ing such  coupling.  Eddy  v.  Bodkin 
(1894)  —  Tex.  Civ.  App.  — ,  28  S.  W. 
54.  To  the  same  effect,  Barschow  v. 
La?ce  Shore  &  M.  8.  R.  Co.  (1907)  147 
Mich.  226,   110  N.  W.  1057. 

In  Missouri  P.  R.  Go.  v.  McCally 
(1889)  41  Kan.  639,  21  Pac.  574,  the 
-court  discussed  the  right  of  recovery  on 
the  assumption  that  it  was  competent 
to  introduce  evidence  to  the  effect  that 
a  brakeman  had  followed  the  usual  cus- 
tom of  employees  of  the  company  when 
he  rode  on  the  pilot  of  a  freight  engine 
while  he  was  helping  to  switch  cars  in 
a  yard.  The  jury,  it  was  said,  could 
naturally  infer  from  such  evidence  that 
.such  an  act  was  a  necessity,  arising 
from  the  structure  of  the  engines  used 
in  switching;  that  the  company  had 
sanctioned  the  practice;  and  that  the 
brakeman  had  only  done  what  he  had 
seen  habitually  done  by  other  employees 
engaged  in  the  same  kind  of  duty. 

In  an  action  for  injuries  received  by 
a  bralveman  who,  while  stepping  from 
one  car  to  another,  was  thrown  between 
them  as  a  result  of  the  engineer's  sud- 
denly putting  on  steam,  evidence  is  ad- 
missible to  show  that,  where  a  train 
was  slackening  speed  as  it  approached 
a  siding,  it  was  customary  for  brake- 
men,  after  they  had  set  the  brakes,  to 
walk  forward  to  the  engine  and  dis- 
mount therefrom,  in  order  to  be  as  near 
as  possible  to  the  switch  which  was  to 
be  thrown.  WMtsett  v.  Chicago,  R.  I. 
&  P.  B.  Co.  (1885)  67  Iowa,  150,  25 
N.  W.   104. 

A  brakeman  who,  according  to  cus- 
tom, went  to  sleep  in  a  caboose  stand- 
ing on  a  siding,  but  which  was  moved 
into  a  place  of  danger,  was  not  guilty 
of  contributory  negligence.  Houston  & 
T.  G.  n.  Go.  V.  McGovxm  (1903)  —  Tex. 
€iv.  App.  — ,  74  S.  W.  339. 

A     rule     requiring     workmen     about 
:atanding  cars  to  protect  them  by  signal 


may  be  found  not  to  apply  to  trainmen 
who,  in  attempting  to  make  couplings, 
are  delayed  by  defects  which  they  are 
required  to  remedy,  where  the  evidence 
shows  that  it  is  not  their  custom  to 
protect  their  trains  under  such  circum- 
stances, and  that  they  have  never  been 
supplied  with  the  necessary  signals 
therefor.  Cincinnati,  N.  0.  c6  T.  P.  R. 
Co.  V.  Lovell  (1910)  141  Ky.  249,  — 
L.E,.A.(N.S.)  — ,  132  S.  W.  569,  rehear- 
ing denied  in  (1911)  142  Ky.  1,  133 
S.  W.  788. 

It  cannot  be  said  as  a  matter  of  law 
that  a  laborer  is  guilty  of  contributory 
negligence  in  attempting  to  ride  upon 
the  front  end  of  a  hand  car,  when  the 
other  employees  of  the  defendant  usu- 
ally rode  there.  St.  Louis,  I.  M.  d  S. 
R.  Co.  V.  Wiggam  (1911)  98  Ark.  259, 
135  S.  W.  889. 

6  An  employee  of  a  coal  company  who 
goes  between  a  coal  chute  and  a  car 
which  is  being  filled,  to  clear  a  clog  in 
the  chute,  which  method  is  customary 
for  workmen  to  adopt,  is  not  guilty  of 
such  negligence  as  will  prevent  a  recov- 
ery for  an  injury  caused  by  bumping 
another  car  against  the  one  which  is 
being  loaded,  without  warning  the  em- 
ployee. Wenona  Coal  Co.  v.  HohnqiUst 
(1893)   51  111.  App.  507. 

Whether  an  engine  wiper  who  placed 
himself  in  a  dangerous  position  in  front 
of  locomotive  trucks  in  order  to  clean 
out  the  cinders  from  the  engine,  which 
was  the  customary  way  of  doing  that 
work  under  the  circumstances,  was  guil- 
ty of  contributory  negligence,  is  a  ques- 
tion for  the  jury.  Stauning  v.  Great 
Northern  R.  Co.  (1903)  88  Minn.  480, 
93  N.  W.  518. 

A  miner  is  not  guilty  of  contributory 
negligence  in  going  in  front  of  a  car 
to  hold  it  back,  instead  of  using  a  sprag, 
where  the  oars  were  both  pushed  and 
pulled.  Main  .Jellico  Mountain  Coal  Co. 
V.  Parker  (1910)  —  Ky.  — ,  124  S.  W. 
871, 

1 A  servant  who  steps  onto  the  con- 
veyor in  an  ice  house  and  is  caught  by 
the  endless  chain  which  works  in  it  is 
not  negligent,  as  matter  of  law,  if  there 
is  evidence  that  it  was  customary  for 
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(5)   Coupling  cars  in  motion.'     Compare  §  1250,  subd.   (9),  § 
1254,  subd.  (3),  ante. 


the  workmen  to  cross  the  conveyor  by 
stepping  onto  it.  Whitney  v.  Queen  City 
Ice  Co.  (1900)  49  App.  Div.  485,  63  N. 
Y.  Supp.  535. 

An  instruction  to  the  effect  that  a 
spinner  in  a  manufacturing  establish- 
ment is  not  guilty  of  contributory  negli- 
gence in  passing  to  the  rear  of  the  ma- 
chine on  which  she  is  working  to  assist 
the  minder,  where  it  is  customary  for 
spinners  to  do  so  and  the  machine  would 
have  to  be  stopped  unless  they  did  so,  is 
not  erroneous.  Colliott  v.  American 
Mfg.  Co.   (1897)   71  Mo.  App.  163. 

A  servant  following  a  custom  of  ten 
years'  standing,  of  going  between  cars 
standing  on  the  tracks  over  the  custom- 
ary passageway,  is  not  guilty  of  con- 
tributory negligence  as  a  matter  of  law. 
Beck  v.  Southern  R.  Co.  (1907)  146  N. 
C.  455,  59  S.  E.  1015. 

A  miner  who  took  the  customary 
route  out  of  the  mine  is  not  guilty  of 
contributory  negligence.  Southern  Coal 
&  Coke  Co.  V.  Smnney  (1907)  149  Ala. 
405,  42  So.  808. 

An  employee  whose  duties  call  him  at 
frequent  intervals  to  a  place  where  fel- 
low servants  are  at  work  shoveling  coal 
from  railroad  cars  into  a  coal  bin  is 
under  no  legal  obligation  to  give  them 
notice  of  his  presence,  if  they  have  rea- 
son to  apprehend  that  he  may  be  inside 
the  coal  bin  at  any  time,  and  there  is  an 
established  custom  whereby  they  give 
timely  warning  whenever  large  lumps 
of  coal  are  thrown  into  it.  Ranford  v. 
Southern  R.  Co.  (1906)  126  Ga.  452, 
55  S.  E.  183. 

8  A  switchman  is  not,  as  matter  of 
law,  guilty  of  contributory  negligence 
in  going  between  cars  to  uncouple  them 
while  in  slow  motion,  and  using  a  stone 
as  he  walks  along  to  loosen  the  pin, 
where  such  act  is  not  necessarily  dan- 
gerous and  there  is  a  custom  of  un- 
coupling cars  in  such  manner.  Curtis 
V.  Chicago  d  N.  W.  R.  Co.  (1897)  95 
Wis.  460,  70  N.  W.  665. 

A  switchman  is  not,  as  matter  of  law, 
guilty  of  contributory  negligence  in  at- 
tempting to  uncouple  cars  while  they 
are  slowly  moving,  where  such  practice 
has  long  been  carried  on  with  the  knowl- 
edge and  approval  of  the  company. 
Bennesey  v.  Chicago  &  N.  W.  R.  Co. 
(1898)    99    Wis.    109,    74    N.    W.    554. 


To  the  same  effect,  Pierson  v.  Chicago- 
it  A'.  W.  R.  Co.  (1905)  127  Iowa,  13, 
102  N.  W.  149. 

Evidence  of  a  custom  of  long  stand- 
ing for  brakemen  and  switchmen  to 
walk  ahead  of  slowly  moving  cars  when 
adjusting  couplings  is  admissible  upon 
the  question  of  contributory  negligence 
of  a  switchman  in  so  doing,  Riftey  v. 
Minneapolis  &  St.  L.  R.  Co.  (1898)  72 
Minn.  469,  75  N.  W.  704. 

Compliance  with  custom  is  an  ele- 
ment tending  to  negative  fault  in  a, 
case  where  the  injury  was  caused  by 
attempting  to  couple  moving  cars.  Il- 
linois C.  R.  Go.  V.  Cozby  (1898)  174 
111.  109,  50  N.  E.  1011,  affirming  (1896) 
69  111.  App.  256.  St.  Louis  d  8.  F.  R. 
Co.  V.  Ames  (1906)  —  Tex.  Civ.  App. 
— ,  94  S.  W.  1112. 

A  railroad  brakeman  is  not,  as  mat- 
ter of  law,  guilty  of  such  contributory 
negligence  as  will  preclude  a  recovery 
for  injuries  sustained  while  coupling 
cars  equipped  with  a  "standard  coup- 
ler," because  he  stepped  in  front  of  a 
slowly  moving  car  5  or  6  feet  distant 
from  the  stationary  car,  to  open  a  mov- 
able jaw  of  the  coupling,  and  was  caught 
between  the  cars  while  pushing  the  jaw 
back  into  place,  upon  discovering  that 
the  pin  which  secured  it  was  broken, 
which  rendered  it  liable  to  fall  to  the 
ground,  although  the  jaw  of  the  coup- 
ling on  the  stationary  car  was  open, 
and  couplings  could  ordinarily  be  made 
with  but  one  jaw  open,  where  it  was 
sometimes  necessary  to  open  both  jaws 
to  make  a  "sure"  coupling  and  that  was 
the  usual  manner  in  which  they  were 
made.  Munch  v.  Great  Northern  R.  Co. 
(1898)    75  Minn.  61,  77  N.  W.  541. 

The  question  in  an  action  against  a 
railroad  company  for  personal  injuries 
to  a  helper  in  a  switching  crew,  as  to 
whether  it  had  not  been  a  uniform  cus- 
tom for  many  years  of  all  helpers  in 
switching  crews  in  the  yard  where  the 
accident  occurred,  after  going  between 
cars  to  couple  them,  to  come  out  again 
immediately  if  they  failed  to  make  the 
coupling  the  first  time,  and  look  for" 
coming  cars,  should  be  submitted  to  the 
jury  at  the  request  of  defendant,  where 
there  is  evidence  of  such  a  custom  and 
of  facts  applicable  to  the  question  of 
plaintiff's  contributory  negligence,   and 
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(6)  Using  appliances  for  a  purpose  for  which  they  were  not  de- 
sig-ned.^    Compare  §  1258,  ante. 

The  complement  of  the  doctrine  thus  illustrated  is  that  the  exist- 
ence of  a  custom  to  do  acts  like  the  one  in  question  is  not  a  protection 
to  a  servant  who  complied  with  it,  where  the  practice  sanctioned  by 
the  custom  cannot  reasonably  be  regarded  as  a  safe  one."    That  is  to 


negligence  by  the  foreman  of  the  switch- 
ing crew.  Andrews  v.  Chicago,  M.  &  St. 
P.  R.  Co.  (1897)  96  Wis.  348,  71  N.  W. 
372. 

A  brakeman  is  not  necessarily  guilty 
of  contributory  negligence  in  going  be- 
tween the  cars  to  couple  them,  when  it 
is  customary  so  to  do.  Fitzpatriok  v. 
Illinois  G.  R.  Co.  (1910)  154  111.  App. 
623. 

9  One  of  the  grounds  on  which  a  court 
has  declined  to  rule  that  a.  servant  was 
negligent  in  attempting  to  mount  a 
moving  car  by  putting  his  foot  into  the 
jaw-strap  underneath  it  was  that  there 
was  evidence  that  this  method  was  cus- 
tomary. Coates  V.  Boston  &  M.  R.  Go. 
(1891)  153  Mass.  297,  10  L.E.A.  769, 
26  N.  E.  864. 

A  servant  is  not,  as  a  matter  of  law, 
guilty  of  contributory  negligence  in  rid- 
ing upon  a  freight  elevator  operated  by 
a  cable  which  he  knew  was  worn,  al- 
though there  was  another  elevator 
which  he  might  have  used,  and  there 
was  a  stairway  which  afforded  him  ac- 
cess to  the  upper  floors,  where  he  was 
informed  by  the  superintendent  that  the 
cable  was  safe  enough  for  the  rest  of 
the  season,  and  it  was  customary,  if 
not  necessary,  for  employees  to  ride  on 
the  elevator  with  the  freight.  Stomne 
v.  Hanford  Produce  Go.  (1899)  108 
Iowa,  137,  78  N.  W.  841. 

10  "The  doing  of  a  dangerous  and 
needless  act  by  any  number  of  persons, 
any  number  of  times,  cannot  make  the 
act  right."  Chicago,  R.  I.  &  P.  R.  Go. 
V.  Clark  (1883)   108  111.  113. 

In  Warden  v.  Louisville  &  N.  R.  Co. 
(1891)  94  Ala.  277,  14  L.R.A.  552,  10 
So.  276,  the  following  language  was 
used  by  the  court:  "The  fact  that  one 
is  in  the  habit  of  doing  an  obviously 
dangerous  thing  does  not  make  his  act 
any  the  less  a  dangerous  one.  The 
fact  that  many  or  all  of  a.  limited  class 
of  persons  customarily  ride  upon  the 
pilot  of  an  engine  does  not  alter  the 
characteristic  of  obvious  peril  which  the 
law  imputes  to  that  position.    It  is  neg- 


ligence per  se  for  persons  to  walk  upon 
the  track  of  railroads.  Doubtless  many 
persons  are  in  the  habit  of  using  the 
track  in  this  way,  yet  it  has  never  been 
supposed,  and  it  cannot  be  the  law, 
that  such  custom  would  convert  the 
track,  which  the  law  declares  to  be  per 
se  a  dangerous  place,  into  a  safe  place. 
.  .  .  Custom  and  usage  may  be  relied 
on  to  excuse  the  violation  of  a  rule^ 
when  the  act  involved  is  not  negligent 
itself,  but  only  by  relation  to  the  rule 
violated;  and  so,  when  an  act  may  be 
done  in  two  or  more  ways,  a  resort  to 
neither  of  which  involves  such  obvious 
peril  as  raises  the  legal  presumption  or 
conclusion  of  negligence  in  the  doing 
of  it,  a  custom  or  usage  to  do  it  in  a 
particular  way  may  be  looked  to  as 
tending  to  show  that  it  was  not  negli- 
gence to  resort  to  that  method  in  the 
instance  under  consideration.  But  cus- 
tom can  in  no  case  impart  the  qualities 
of  due  care  and  prudence  to  an  act 
whicTi  involves  obvious  peril,  which  is 
voluntarily  and  unnecessarily  done,  and 
which  the  law  itself  declares  to  be  neg- 
ligent." This  statement  of  principles 
was  repeated  in  Andrews  v.  Birming- 
ham Mineral  R.  Co.  (1892)  99  Ala.  438, 
12  So.   432. 

When  the  defendant  seeks  to  show 
contributory  negligence  on  the  part  of 
the  plaintiff  in  doing  the  work  in  a 
dangerous  way  when  a  safe  way  was 
at  his  choice,  it  is  prejudicial  to  have 
the  jury  instructed  without  qualifica- 
tion that  there  was  no  negligence  on  the 
part  of  the  plaintiflf  if  the  way  he 
adopted  was  the  customary  way. 
Bodie  v.  Charleston  &  ^Y.  G.  R.  Co. 
(1901)   61  S.  C.  468,  39  S.  E.  715. 

Custom  or  usage  does  not  excuse  neg- 
ligence, nor  relieve  the  plaintiff  from 
the  duty  of  exercising  reasonable  care. 
Virginia  Portland  Cement  Co.  v.  Seal 
(1909)    110  Va.  484,  66  S.  E.  75. 

A  servant  is  not  freed  from  contribu- 
tory negligence  in  clearing  out  a  planer 
with  his  hand,  merely  because  it  has 
been  the  custom.     Smith  v.  Forrester- 
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say,  tte  responsibility  of  a  servant  for  his  own  injury  cannot  be  de- 
termined by  considering  whether  other  employees  of  the  road,  simi- 
larly situated,  engaged  in  negligent  practices,  even  with  the  knowledge 
of  the  employer  himself.  ^^  Considered  with  reference  to  the  facts 
involved,  some  of  the  eases  illustrating  this  phase  of  the  subject  seem 
to  be  scarcely  reconcilable  with  several  of  a  similar  type  in  which  the 
ser\'ant  has  been  allowed  to  recover.'^ 

Of  course  the  mere  fact  that  a  breach  of  statute  was  customary, 


A' ace  Box  Co.  (1906)  193  Mo.  715,  92 
S.  W.  394.  To  the  same  effect,  Ameri- 
can Linseed  Go.  v.  Heins  (1905)  72  C. 
C.  A.  533,  141  Fed.  45;  Grihhen  v.  Yel- 
low Aster  Min.  &  Mill.  Go.  (1904)  142 
Cal.  248,  75  Pac.  839;  Gawood  v.  Chat- 
tahoochee Lumber  Co.  (1906)  126  Ga. 
159,  54  S.  E.  944;  Oilier  v.  Quincy,  0. 
&  K.  C.  R.  Co.  (1908)  129  Mo.  App.  93, 
107  S.  W.  1021;  Hunter  v.  Z>.  W.  Alder- 
man d  Sons  Co.  (1911)  89  S.  C.  502,  71 
S.  E.   1082. 

11  Carrier  v.  Umon  P.  R.  Co.  (1900) 
61  Kan.  447,  59  Pae.  1075  (approving 
exclusion  of  evidence  that  the  servant 
had  made  a  coupling  in  the  ordinary 
manner )  ;  Andrews  v.  Birmingham  Min- 
eral R.  Go.  (1892)  99  Ala.  438,  12  So. 
432  (similar  decision,  where  the  plain- 
tiff offered  to  prove  by  his  own  testi- 
mony that  it  was  the  custom  and  prac- 
tice on  defendant's  road  and  on  other 
well-regulated  railroads,  for  brakemen, 
when  doing  switch  work  in  the  yard 
limits,  to  stand  and  ride  upon  the  pilot 
of  the  engine,  and  to  jump  off  the  pilot 
to  do  switching  before  the  engine  came 
to  a  full  stop  j . 

An  act  which  is  negligent  per  se  is 
not  excusable  because  it  is  customarily 
performed  by  other  servants.  Gontri  y. 
Hollingsworth  Goal  Co.  (1909)  143 
Iowa,  115,  121  N.  W.  506. 

18  A  brakeman  who  attempts  to  pull 
a  coupling  pin  out  of  a  drawhead  while 
he  is  standing  on  the  deadwood  of  a 
moving  car  is  deemed  to  be  negligent, 
although  he  and  his  coemployees  have 
been  accustomed  to  do  this.  Kroy  v. 
Chicago,  R.  I.  &  P.  R.  Go.  (1871)  32 
Iowa,  357. 

Attempting  to  couple  cars  while 
standing  on  the  footboard  of  a  tender 
which  is  running  15  miles  an  hour, 
though  apparently  not  only  dangerous 
but  reckless,  will  not  prevent  a  recov- 
ery for  injuries  sustained  while  so  do- 
ing,   if,    in   the   experience   of   railroad 


men,  it  is  actually  safe,  and  the  injury 
resulted  solely  from  the  fault  of  the  en- 
gineer in  managing  the  engine.  Rehl  v. 
East  Tennessee,  V.  &  0.  R.  Go.  (1891) 
87   Ga.  631,  13  S.  E.  566. 

The  fact  that  switchmen  are  in  the 
habit  of  riding  on  the  cowcatchers  of 
engines  is  no  excuse  for  taking  that  po- 
sition. Glover  v.  Sootten  (1890)  82 
Mich.  369,  46  N.  W.  936. 

In  an  action  for  injuries  received  by 
a  switchman  who  was  riding  on  the  foot- 
board of  a  switch  engine  while  it  was 
pushing  two  cars,  which  collided  with 
others,  evidence  of  a  usage  of  switch- 
men to  occupy  that  position  is  inad- 
missible. Chicago  &  A.  R.  Co.  v.  Har- 
rington  (1898)    77  111.  App.  499. 

Evidence  of  the  usual  mode  of  coup- 
ling and  uncoupling  cars  is  inadmissible 
upon  the  question  whether  the  mode 
adopted  by  the  servant  was  negligent. 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Clark 
( 1883 )  108  111.  113 ;  Henderson  v.  Coons 
(1888)  31  111.  App.  75  (holding  that 
custom  was  no  excuse  for  attempting  to 
couple  slowly  moving  cars ) . 

Whether  it  was  customary  or  not,  try- 
ing to  board  a  train  while  it  is  running 
10  or  12  miles  an  hour  is  negligence. 
Dowell  V.  Viclcshurg  &  M.  R.  Co.  (1884) 
61   Miss.   519. 

The  custom  of  other  switchmen  will 
not  excuse  a  switchman  for  going  be- 
tween the  pilot  of  an  engine  and  a  box 
car  to  uncouple  them,  while  they  were 
moving  at  the  rate  of  a  rapid  walk. 
George  v.  Mobile  &  0.  R.  Co.  (1896) 
109  Ala.  245,  19  So.  784. 

It  is  proper  to  reject  evidence  to  the 
effect  that,  in  jumping  off  a  moving 
train  without  looking  to  see  where  he 
would  alight,  the  plaintiff,  a  brakeman, 
was  doing  only  what  was  ordinarily 
done  by  employees  of  the  same  class 
under  similar  circumstances.  Thomp- 
son V.  Boston  &  M.  R.  Go.  (1891)  153 
Mass.  391,  26  N.  E.  1070. 
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and  that  the  custom  was  approved  and  sanctioned  by  the  master,  will 
not  repel  the  inference  of  contributory  negligence  which  that  breach 
Tequires.^' 

1270.  [354]  Course  of  conduct  selected  by  the  servant,  with  refer- 
ence to  the  presumption  that  the  plant  was  not  defective. — (Compare 
§  1364,  subd.  h,  post.) — It  is  a  general  principle  of  jurisprudence 
that  "every  person  pursuing  his  lawful  affairs  in  a  lawful  way  has  a 
right  to  assume,  and  act  upon  the  assumption,  that  every  other  person 
win  do  the  same  thing."^ 

As  applied  to  the  relation  of  master  and  servant,  this  principle 
involves  the  corollary  that  the  servant,  except  in  so  far  as  he  is 
chargeable  with  knowledge,  actual  or  constructive,  of  some  specific 
breach  of  duty  on  the  master's  part,  is  entitled  to  act  on  the  presump- 
tion that  the  various  instrumentalities  and  materials  by  which  his 
safety  may  be  affected  are  in  such  a  condition  that  he  will  not  en- 
counter any  abnormal  dangers  in  the  course  of  his  employment.^ 


13  VoshefsJcey  v.  Hillside  Coal  &  1.  Co. 
(1897)  21  App.  Div.  168,  47  N.  Y.  Supp. 
386;  Coal  &  Min.  Co.  v.  Clay  {Con- 
solidated Coal  &  Min.  Co.  v.  Floyd) 
(1894)  51  Ohio  St.  542,  25  L.R.A.  848, 
38  N,  E.  610. 

i-Jetter  v.  New  York  &  H.  R.  Co. 
( 1865 )  2  Keyes,  154 ;  Gray  v.  Commu- 
tator Co.  (1902)  85  Minn.  463,  89  N.  W. 
322;  King  Mfg.  Co.  v.  Walton  (1907)  1 
Ga  App.  403,  58  S.  E.  115  (steampipe 
leaked). 

"In  general,  it  is  not  negligent  not  to 
anticipate  wrongful  negligence  on  the 
part  of  a  defendant."  Davis  v.  New 
York,  N.  H.  &  E.  R.  Co.  (1893)  159 
Mass.  532,  34  N.  E.  1070.  Citing  Hayes 
V.  Hyde  Pwrk  (1891)  153  Mass.  514,  12 
L.R.A.  249,  27  N.  E.  522. 

"One  employee  may  rely  upon  the  dis- 
<!harge  of  duty  by  another."  Yeager  v. 
Chicago,  R.  I.  &  P.  R.  Go.  (1909)  148 
Iowa,  231,   123  N.  W.  974. 

2  "In  determining  whether  plaintiff 
exhibited  ordinary  care  in  the  situa- 
tion in  which  he  is  found  in  the  case 
before  us,  we  should,  with  the  other 
facts,  consider  the  exigency  of  his  duty 
as  a  faithful  employee,  and  the  con- 
fidence he  might  fairly  entertain  ( in  the 
absence  of  knowledge  or  notice  to  the 
contrary )  that  the  master's  personal  ob- 
ligation, in  respect  to  the  machinery  be- 
fore him,  had  been  met."  Blanton  v. 
Bold  (1891)  109  Mo.  75,  76,  18  S.  W. 
1149. 


"The  degrees  of  care  in  the  use  of  a 
place  in  which  work  is  to  be  done,  or 
in  the  use  of  other  instrumentalities 
for  its  performance,  required  of  the  mas- 
ter and  servant  in  a  particular  case, 
may  be,  and  generally  are,  widely  differ- 
ent. Each  is  required  to  exercise  that 
degree  of  care  in  the  performance  of  his 
duty  which  a  reasonably  prudent  person 
would  use  under  like  circumstances ;  but 
the  circumstances  in  which  the  master 
is  placed  are  generally  so  widely  differ- 
ent from  those  surrounding  the  servant, 
and  the  primary  duty  of  using  care  to 
furnish  a  reasonably  safe  place  for 
others  is  so  much  higher  than  the  duty 
of  the  servant  to  use  reasonable  care 
to  protect  himself  in  a  case  where  the 
primary  duty  of  providing  a  safe  place 
or  safe  machinery  rests  on  the  master, 
that  a  reasonably  prudent  person  would 
ordinarily  use  a  higher  degree  of  care 
to  keep  the  place  of  work  reasonably 
safe,  if  placed  in  the  position  of  the  mas- 
ter who  furnishes  it,  than  if  placed  in 
that  of  the  servant  who  occupies  it.  Of 
the  master  is  required  a  care  and  dili- 
gence in  the  preparation  and  subsequent 
inspection  of  such  a  place  as  a  room  in 
a  mine  that  is  not,  in  the  first  instance, 
demanded  of  the  servant.  The  former 
must  watch,  inspect,  and  care  for  the 
slopes  through  which  and  in  which  the 
servant  works,  as  a  person  charged  with 
the  duty  of  keeping  them  reasonably 
safe  would  do.     The  latter  has  a  right 
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to  presume,  when  directed  to  work  in  a  X.  Y.  Supp.  1150  (common  laborer  used 
particular  place,  that  the  master  has  a  short  stick  handed  to  him  by  a  fore- 
performed  his  duty,  and  to  proceed  with  man  to  start  the  flow  of  cement  through 
his  work  in  reliance  upon  this  assump-  the  conduits,  and  the  cement  fell  and 
tion,  unless  a  reasonably  prudent  and  carried  his  arm  against  a  revolving 
intelligent  man  in  the  performance  of  screw)  ;  Shives  v.  Bno  Cotton  Mills 
his  work  as  a  miner  would  have  learned  (1909)  151  N.  C.  290,  66  S.  E.  141 
facts  from  which  he  would  have  appre-  (hole  in  floor)  ;  Miller  v.  Brovm  (1910) 
hended  danger  to  himself."  Union  P.  57  Or.  245,  109  Pac.  753  (defect  in 
R.  Co.  V.  Jarvi  (1892)  3  C.  C.  A.  433,  winch  used  to  loa,d  lumber  into 
10  U.  S.  App.  439,  56  Fed.  65  (loose  vessel);  Geldard  v.  Mwrshall  (1903)  43 
rock  fell  from  roof  of  entry),  followed  Or.  438,  73  Pac.  330  (defective  rope)  ; 
in  Western  Coal  d  Min.  Co.  v.  Ingraham  Brown  v.  Southern  R.  Go.  (1909)  83  S. 
(1895)  17  C.  C.  A.  71,  36  U.  S.  App.  1,  C.  30,  64  S.  E.  961  (defective  tongs 
70  Fed.  219  (defective  timbering  in  for  handling  rails);  Cleveland,  G.  G.  & 
mine).  St.   L.  R.  Go.  v.  Beale    (1908)    42  Ind. 

The  doctrine  thus  laid  down  has  been    App.  588,  86  N.  E.  431  (defective  rope)  ; 
applied  in  the  following  cases:  Denver,   Eastlwnd  v.   Clarke    (1901)    165   N.   Y^ 
T.  &  Ft.  W.  R.  Go.  V.  Smock,   (1897)  23    420,  59  N.  E.  202,  reversing   (1898)   28 
Colo.  456,  48  Pac.  681   ( railway  servant   App.  Div.  621,  51  N.  Y.  Supp.  1140,  53 
entitled  to   assume  that   a  foreign   car   N.   Y.  Supp.  1103    (plaintiff,  while  en- 
standing  on  a  side  track,  and  apparently    gaged  in  carrying  firewood  into  a  dark 
in  a  condition  for  hauling,  is  reasonably    cellar,  fell  into  a  hole  therein)  ;   Oulf, 
safe)  ;   Louisville  &  N.  R.  Co.  v.  Baker    G.  &  8.  F.  R.  Co.  v.  Moore   (1902)    28 
(1895)    106  Ala.  624,   17   So.  452    (ap-    Tex.  Civ.  App.  603,  68  S.  W.  559    (de- 
proving  of  a  charge  embodying  the  doc-    fects   in  track)  ;   Missouri,  K.  &  T.  R. 
trine  in  the   text);    The  Lizzie  Frank    Co.   v.   Hutchens    (1904)    35    Tex.   Civ. 
(1887)  31  Fed.  477   (chock  used  in  tow-    App.  343,  80  S.  W.  415  (servant  unload- 
ing was  insecurely  fastened)  ;   Jackson   ing  car  injured  by  grain  door  falling  on 
Lumber  Co.  v.  Cunningham   (1904)   141    him)  ;    St.   Louis   Southwestern  R.    Co 
Ala.  206,  37  So.  445  (defects  in  track)  ;    v.  Pope    (1906)   43  Tex.  Civ.  App.  616, 
Winters  v.  Baltimore  d  0.  R.  Go.  (1910)    97  S.  W.  534   (brakeraan  entitled  to  as- 
100  C.  C.  A.  462,  177  Fed.  44   (obstruc-    sume  that  cars  on  a  siding  are  coupled 
tion  on  track)  ;  Oillin  v.  Patten  &  8.  R.    as   required  by  rule  of  the   company)  • 
Go.  (1899)  93  Me.  80,  44  Atl.  361  (frogs    Texas  &  P.  R.  Co.  v.   Tuck    (1909)    — 
not   blocked   as    required   by   statute)  ;    Tex.  Civ.  App.  — ,  116  S.  W.  620    (sec- 
Orand  Trunk  Western  R.  Co.  v.  Poole   tion  hand  entitled  to  assume  that  right 
(1910)   175  Ind.  567,  93  N.  E.  26   (frog   of  way  over  which  he  had  to  carry  rails 
defectively   blocked);    Pittsburg,    C.    G.    contained  no  hidden  obstructions );  iJop- 
d  8t.  L.  R.  Co.  V.  Parish  (1902)  28  Ind.    id  Transit  R.  Co.  v.  Edwards  (1909)  55 
App.   189,  91  Am.  St.  Rep.  120,  62  N.    Tex.  Civ.  App.  543,  lib  S.  W.  838   (ear 
E.    514    (conductor   was   knocked   from    left  too  near  track)  ;   McUuffee  v.  Bos- 
the  top  of  a  car  by  overhanging  bran-    ton  d  M.  R.  Co.   (1908)   81  Vt.  52,  130 
ches)  ;   Donahue  v.   C.   H.  Buck  d   Go.    Am.  St.  Rep.  1019,  69  Atl.  124   (water- 
(1908)   197  Mass    550,  18  b.R.A.(N.S.)    spout  too  near  track)  ;  Barrett  v.  Ban- 
476,  83  N.  E.  1090   (defective  block  for   ner  Shingle  Go.  (1906)  45  Wash.  12,  87 
staging)  ;   Carroll  v.  Metropolitan  Goal   Pac.  919   (obstructions  in  passageway)  • 
Go.   (1905)   189  Mass.  159,  75  N.  E.  84    Cumberland    Teleph.    d    Teleg     Co.    v'. 
(ladder   in  hold  of  vessel);   Brimer  v.    Metzger  (1906)  29  Ky.  L.  Rep   1024   97 
Chicago,  B.  &  Q.  R.  Go.  (1905)   109  Mo.    S.   W.   35    (unsafe   rop«8   for   swinging 
App.  493,  85  S.  W.  653   (side  boards  on    platform)  ;    Monongahela  River  Gonsol 
dirt  ear  on  which  plaintiff  was  riding    Coal  d  Coke  Go.  v.  Coleman  (1908)   32 
not  properly  secured)  ;  Kremer  v.  Eagle   Ky.  L.  Rep.  1347,  108  S    W    850   (deck 

f 'w''?,^*'.'"'^  /'fl  ^°<  \PP.  'f '  '"    '-"<!   fell   through   hole   in   platfo  m    ■ 
S    W.  726    (unsafe  floor);   Sc^rorfe.  v.   D.  Sinclair  Go.  y  Waddill  (1901)  99  111 

f,?*?on  i™"  I^r*;l  '^^''^'    f  ^°"*-  ^PP-  334.  affirmed  in  (1902)  200  111.  17, 

474,  100  Pac.  619    (heavy  easting  sus-  65  N.  E.  437   (unsafe  scaffold)  ;  Craesa- 

pended  by  defective  chain)  ;   Vaughn  v.  fulli  v.  Winston  Bros.  Co.  (1910)  18  Ida- 

Glens  Falls  Portland  Cement  Go.  (190S)  ho,    158,    108   Pac.    740    (scaffold    built 

59  Misc.  230,  112  N.  Y.  Supp.  240,  af-  under  supervision  of  superior)  ;  Galves- 

firmed  in  (1909)  132  App.  Div.  939,  116  ton,  H.  d  S.  A.  R.  Co.  v.  Adams  (1900). 
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—   Tex.    Civ.   App.   — ,   55    S.   W.   803,  the  tunnel  is  of  such  height  throughout, 

j'udgment    affirmed    in    (1900)    94   Tex.  Hunter  v.   New   York,  O.  &   W.  R.  Go. 

100,  58  S.  W.  831   (rotten  platform  was  (1889)    116   N.   Y.   615,    6   L.E.A.   246, 

covered  with  paint  and  appeared  safe)  ;  23  N.  E.  9. 

Musich    V.    Jacoh     Dold    Packing     Co.  Whether    a    conductor    of    a    freight 

(1894)     58    Mo.    App.    322     (cover    left  train,  who  was  injured  by  striking  his 

off  tank  of  hot  water  after  the  employ-  head  against  a  rock  in  the  roof  of  a  tun- 

ees  had  quitted  work)  ;  Adams  Exp.  Co.  nel,  while  seated  on  the  cupola  of  the 

V.  Smith    (1903)    24  Ky.  L.  Rep.  1915,  caboose,  where  he  had  stationed  himself 

72  S.  W.  752    ( porter  in  employ  of  ex-  that  he  might  see  the  engineer,  was  neg- 

press     company     injured    by     defective  ligent  in  taking  that  position,  is  a  ques- 

floor)  ;  Central  Coal  d  I.  Co.  v.  Walker  tion   for   the   jury,  where   the   evidence 

(1907)    30   Ky.  L.  Rep.  62l,  99   S.  W.  tends  to  show  that,  before  being  struck, 

309    (unsafe  track  in  mine)  ;   Afidricus  he   had  already   passed   safely   through 

V.   Pineville   Coal   Co.    (1906)    121   Ky.  two   or  three  tunnels,  that  he  had  re- 

724,  90   S.  W.  233    (mine  not  properly  ceived  no  notice  that  the  tunnel  in  which 

ventilated)  ;  McCarthy  v.  Spring  Valley  he    received   the    injury   was    not   of    a 

Coal  Co.   (1908)   232  111.  473,  83  N.  E  uniform   height,   and   that  his   position 

957    (defective  roof  of  mine)  ;    Hackett  was  not  improper,  although  it  was  the 

V.  Middlesex  Mfg.  Co.   (1869)   101  Mass.  custom  for  train  hands  on  the  tops  of 

101    (servant  who  had  put  his  head  in-  cars    to    lie    down    in   passing    through 

side  the  shaft  of  a  freight  elevator,  after  tunnels.     Mexican  C.  K.  Co.  v.  Eckman 

signaling  for  it  to  descend,  was  injured  (1900)   42  C.  C.  A.  344,  102  Fed.  274. 

by  the  fall  of  the  car,  due  to  a  defective  A  servant  in  a  mine  is  not  negligent, 

chain)  ;   Oulf,  C.  d  8.  F.  K.  Co.  v.  Win-  as  matter  of  law,  in  riding  on  an  ore 

ton    (1894)    7  Tex.  Civ,  App.  57,  26  S.  car  which  is  so  high  that  it  brings  him 

W.    770    (defective    tie    in    platform    of  into  collision  with  the  roof  of  an  entry, 

turntable);  La  Salle  v.  Kostka   (1900)  although   he   knew  that   it   was   higher 

92  111.  App.  91,  affirmed  in   (1901)    190  than  the  others  in  use.     Tennessee  Goal, 

111.  130,  60  N.  E.  72   (workman  entitled  J.  &  R.  Co.  v.  Currier  (1901)  47  C.  C.  A. 

to   presume   that   the   work   of   bracing  161,    108    Fed.    19. 

walls  of  trench  had  been  properly  per-  A  brakeman,  having  the  right  to  as- 
formed  when  it  was  once  begun)  ;  Hoes  sume  that  structures  will  not  be  lo- 
v.  Ocean  8.  8.  Co.  (1900)  56  App.  Div.  oated  dangerously  close  to  the  track, 
25!),  67  N.  Y.  Supp.  782  (oiler  on  steam-  is  not  guilty  of  contributory  negligence 
ship  turned  steam  into  feed  pump  which  in  climbing  the  side  ladder  of  a  moving 
had  just  been  repaired,  and  was  killed  oar  without  looking  forward  to  see  if 
by  the  blowing  out  of  the  cushion  he  was  imperiled  by  a  certain  telegraph 
valve).  pole.    Whipple  v.  New  York,  N.  H.  &  H. 

A  brakeman  killed  by  coming  in  eon-  R.  Co.   (1896)    19  R.  I.  587,  61  Am.  St. 

tact  with  a  low  bridge  while  performing  Rep.   796,   36   Atl.  305. 

his  duty  in  compliance  with  a  specific  An  engineer  who  is  struck  by  a  mail 

order  to  flag  the  rear  end  of  the  train,  crane,  while  leaning  out  of  his  cab  to 

requiring  him  while  riding  on  top  of  a  ascertain  the  condition  of  his  engine,  is 

freight  car  to  look  in  the  direction  op-  not     debarred    from    recovery    on     the 

posite   that    in   which    the    danger    lay,  ground      of      contributory      negligence, 

was  not  negligent  in  so  riding,  although  where  the  crane  was  7  inches  closer  to 

he  knew  there  were  low  bridges,  since  the  track  than  any  other  on  the  road, 

he  had  the  right  to  suppose  that  tell-  International  &  G.  N.  R.  Co.  v.  Stephen- 

tales  would  be  in  proper  order  and  po-  son    (1899)    22  Tex.  Civ.  App.  220,   54 

sition    to    give    him    timely    warning.  S.  W.   1086. 

Maher  v.   Boston  &   A.  R.   Co.    (1893)  It  is  not  contributory  negligence,  as 

158  Mass.  36,  32  N.  E.  950  (distinguish-  matter  of  law,  for  a  switchman  directed 

ing    some    earlier    Massachusetts    cases  by  the  foreman  of  the  switching  crew  to 

turning  on  the  failure  of  the  servant  to  assist  him  in  coupling  an  engine  to   a 

keep  a  proper  lookout).  fiat  car,  to  stand  on  the  footboard  of  the 

A  brakeman,  seeing  that  the  entrance  engine  on  the  inside  of  a  curve  of  the 
to  a  tunnel  is  high  enough  to  permit  track  while  helping  to  make  the  coup- 
safe  passage  while  standing  on  top  of  ling,  in  making  which  he  is  injured  by 
a  train,  has  a  right  to  assume,  in  the  being  caught  between  the  car  and  the 
absence  of  notice  to  the  contrary,  that  engine,  as  a  result  of  the  yielding  of  a 
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Especially  will  a  court  refuse  to  say  that  a  servant  was  negligent 
in  making  use  of  an  appliance  for  a  certain  purpose,  where  his  fellow 


defective  drawhead.  Bennett  v.  North- 
ern P.  B.  Co.  (1892)  3  N.  D.  91,  54  N. 
W.  314. 

A  conductor  to  whom  has  been  deliv- 
ered a  sleeping  car  as  part  of  a  regular 
through  passenger  train  is  justified  in 
assuming  that  such  car  and  the  steps 
leading  from  it  are  safe,  until  he  actu- 
ally discovers  that  the  steps  have  been 
removed.  Cameron  v.  Oreat  Northern 
R.  Co.  (1898)  8  N.  D.  124,  77  N.  W. 
1016. 

A  brakeman  who,  to  couple  an  en- 
gine to  a  standing  car,  placed  the  pilot 
bar  upon  his  knee  which,  after  the  coup- 
ling was  made  and  before  the  car  had 
run  3  feet,  was  crushed  by  reason  of 
one  of  the  car  wheels  sinking  at  a  low 
joint,  is  not  guilty  of  such  contributory 
negligence  as  will  bar  a  recovery.  Texas 
&  P.  R.  Go.  V.  McCoy  (1S97)  17  Tex. 
Civ.  App.  494,  44  S.  W.  25. 

A  fireman  is  not,  as  matter  of  law, 
negligent  in  taking  hold  of  a  piece  of 
cord  which  had  been  spliced  for  the  use 
of  short  men  to  the  end  of  a  rope  pro- 
vided to  operate  the  valve  of  a  water 
tank,  although  the  cord  was  in  fact  rot- 
ten, and  he  could,  with  great  incon- 
venience, have  reached  the  main  rope. 
International  &  G.  N.  R.  Co.  v.  Elkins 
(1899)  —  Tex.  Civ.  App.  — ,  54  S.  W. 
931. 

The  action  of  a  laborer  who,  wMle 
working  in  the  hold  of  a  grain  ship,  is 
injured  by  tne  fall  of  a  number  of  sacks 
of  grain,  owing  to  the  breaking  of  a  de- 
fective hoisting  chain,  cannot  be  barred 
on  the  ground  that  he  was  guilty  of  neg- 
ligence in  not  standing  back  underneath 
the  deck,  while  the  sacks  were  being 
hoisted.  Booney  v.  Allan  (1883)  10  Sc. 
Sess.  Cas.  4th  series,  1224. 

One  engaged  in  shoveling  cinders  into 
a  bag  to  be  hoisted  from  the  hold  of  a 
vessel  is  not  guilty  of  negligence  in 
working  beneath  the  hatch  while  a  bag 
of  cinders  is  being  hoisted,  and  by  the 
fall  of  which,  due  to  a  weak  handle,  he 
was  injured,  where  there  are  cinders 
there  which  need  to  be  shoveled  up,  and 
he  has  only  been  notified  to  keep  from 
under  the  hatch  while  a  bag  is  descend- 
ing. The  France  (1893)  53  Fed.  843. 
(This  decision  was  reversed  in  (1894) 
8  C.  0.  A.  185,  20  U.  S.  App.  212,  59 
Ped.  479,  on  the  ground  that  no  negli- 


gence that  could  be  charged  to  the  de- 
fendant was  proved.  The  question  of 
contributory  negligence  was  not  dis- 
cussed.) 

An  employee  attending  to  his  work  in 
the  usual  manner  has  the  right  to  rely 
on  the  safety  of  the  machinery,  and  is 
not  required  to  anticipate  danger  from 
the  falling  of  a  derrick.  Ashley  Wire 
Co.  V.  McFadden  (1895)  66  III.  App. 
26. 

It  cannot  be  said,  as  matter  of  law, 
that  a  workman  is  negligent  in  using  a 
ear  for  carrying  cores  for  forming  iron 
pipe,  of  great  weight,  upon  standards 
the  point  of  equilibrium  of  whicb  is  so 
narrow  that  the  cores  are  liable  to  top- 
ple off,  so  that  an  action  for  injuries 
caused  by  the  fall  of  one  of  the  cores 
must  be  taken  from  the  jury,  where  the 
plaintiff  is  a  common  laborer,  the  car 
has  been  operated  six  months  without 
accident,  and  the  plaintiff  relies  on  the 
exercise  of  care  by  his  employers  in 
furnishing  safe  appliances  for  the  work. 
Javies  B.  Clow  d-  Sons  v.  Boltz  (1899) 
34  0.   C.   A.   550,   92   Fed.   572. 

A  railroad  brakeman  has  the  right  to 
rely  upon  the  presence  of  a  telltale  as 
a  means,  not  only  of  warning  him  of 
the  approach  of  a  train  to  a  low  bridge, 
but  of  arresting  his  attention  at  the 
place  where  the  telltale  is  located  and 
causing  him  to  look  out  for  danger 
ahead,  where  the  company  has  adopted 
such  manner  of  warning  its  servants  of 
approach  to  a  bridge;  and  the  failure 
of  such  brakeman  to  heed  and  remember 
a  warning  given  by  his  fellow  servant, 
and  to  see  the  bridge  when  within  a 
short  dist?,nce  of  it,  with  his  face  turned 
toward  it  and  the  bridge  distinctly 
visible,  does  not  necessarily  constitute 
contributory  negligence.  Savannah,  F.  & 
W.  R.  Go.  V.  Day  (1893)  91  Ga.  676, 
17  S.  E.  959.  (Lumpkin,  J.,  dissented 
on  the  ground  that  the  brakeman  had 
received  ample  warning  as  to  the  dan- 
ger, and  that  his  attention  had  appar- 
ently not  been  diverted  by  any  necessity 
for  attending  to  his  duties,  or  by  any 
other  occurrence.) 

A  carpenter  employed  by  a  railroad 
company  is  not,  as  matter  of  law,  guilty 
of  negligence  contributing  to  injuries  in 
falling  over  an  unprotected  wing-wall  of 
a  bridge  carrying  a  highway  over  the 
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workmen  have  been  using  it  without  injury  up  to  the  time  of  the 
accident.^ 

^  The  cases  dealing  with  a  servant's  duty  to  examine  into  the  con- 
dition of  the  appliances  which  he  uses   (chapter  lit.,  subtitle  E) 


track,  while  on  his  way  to  work,  before 
daylight,  in  running  to  catch  the  train 
by  which  he  was  to  be  taken  to  his  work. 
Gates  V.  Pennsylvania  R.  Go.  (1893) 
154  Pa.  566,  26  Atl.  598. 

A  lineman  who  was  ordered  to  take 
down  a  guy  wire  extending  from  the 
top  of  a  pole  to  a  tree  120  feet  distant, 
and  cut  the  wire  at  the  end  next  to 
the  pole,  the  result  being  that  the  pole 
fell  with  him,  cannot  be  held  negligent, 
as  a  matter  of  law,  where  he  had  no 
reason  to  suppose  that  the  pole  was  not 
sunk  sufficiently  deep  to  stand  without 
the  support  of  the  wire.  Bland  v. 
Shreveport  Belt  R.  Go.  (1896)  48  La. 
Ann.  1057,  36  L.R.A.  114,  20  So.  284. 

A  servant  is  not  guilty  of  contribu- 
tory negligence  in  assuming  that  his  em- 
ployer or  his  employer's  agents  were  do- 
ing and  had  done  their  duty  in  erecting 
a  scaffolding,  which  proved  defective. 
Stuart  V.  Evans  (1883)  49  L.  T.  N.  S. 
138,  31  Week.  Rep.  706. 

A  verdict  negativing  contributory  neg- 
ligence is  sustained  by  evidence  which 
shows,  among  other  things,  that  the 
plaintiff  was  not  present  while  the  scaf-. 
fold  which  proved  defective  was  being 
placed;  that  he  was  told  by  the  scaffold 
builders  that  it  was  all  right;  that  be- 
fore getting  down  upon  it  he  looked  over 
the  side  of  the  vessel  to  see  if  it  was  all 
right,  and  it  appeared  to  be  so;  and  that 
two  other  persons  who  viewed  it  from 
different  directions  testified  that  it 
tipped  the  wrong  way.  Gadden  v.  Am- 
erican Steel  Barge  Co.  (1894)  88  Wis. 
417,  60  N.  W.  800. 

Where  deceased,  who  was  engaged  in 
digging  a  trench  for  a  water  main  where 
the  ground  was  solid,  was  ordered  to 
another  part  of  the  trench,  which  liad 
been  dug  by  other  workmen,  where  the 
ground  was  loose,  and  largely  com- 
posed of  gravel,  the  fact  that  he  walked 
along  the  bottom  of  the  trench  to  the 
designated  point,  and  had  a  good  op- 
portunity to  notice  the  change  in  the 
character  of  the  soil,  is  not  sufficient  to 
charge  him,  as  a  matter  of  law,  with 
contributory  negligence.  Ft.  Wayne  v. 
Patterson  (1900)  25  Ind.  App.  547,  58 
N.  E.  747. 


In  an  action  for  the  killing  of  a  sec- 
tion foreman  by  a  defective  door  of  a 
passing  freight  car  swinging  outward 
aiM  striking  him,  it  is  not  error  to  in- 
struct the  jury  that  he  had  a  right  to 
presume  that  defendant  railroad  com- 
pany would  use  reasonable  care  to  see 
that  its  car  doors  were  in  a  reasonably 
safe  condition,  and  that  the  jury,  in  de- 
termining the  question  of  his  contribu- 
tory negligence,  might  consider  his 
right  to  entertain  this  presumption. 
Ghicago  &  A.  R.  Go.  v.  Oullen  (1900) 
187  111.  523,  58  N.  E.  455,  affirming 
(1899)    87  111.  App.  374. 

It  is  not  negligent,  as  matter  of  law, 
to  carry  a  naked  light  into  a  mine  tun- 
nel, when  the  foreman  sees  it  done  and 
makes  no  remark.  Gowler  v.  Moresby 
Coal  Go.   (1885)    1  Times  L.  R.  575. 

"In  the  absence  of  knowledge  to  the 
contrary,  the  servant  has  the  right  to 
rely  on  the  presumption  that  the  master 
has  performed  his  duty."  Bird  v. 
Vtiea  Gold  Min.  Co.  (1906)  2  Cal. 
App.  674,  84  Pac.  256. 

The  servant  may,  without  creating 
an  imputation  of  negligence  against 
him,  rely  upon  the  master's  perform- 
ance of  his  primary  duties  until  such 
time  as  he  shall  discover,  or,  in  the 
exercise  of  ordinary  diligence,  should 
discover,  that  there  has  been  a  failure 
in  this  respect  upon  the  master's  part. 
Southern  Cotton-Oil  Go.  v.  Gladman 
(1907)    1  Ga.  App.  259,  58  S.  E.  249. 

Upon  a  superintendent  taking  direct 
control  of  the  work,  a  servant  may 
rely  upon  his  personal  supervision  as 
an  assurance  of  safety.  Meagher  v. 
Crawford  Laundry  Mach.  Go.  (1905) 
187  Mass.  586,  73  N.  E.  853. 

See  also  Lawless  v.  Connecticut  River 
R.  Co.  (1883)  136  Mass.  1,  §  1236, 
note  2,  ante. 

3  McDonald  v.  Svenson  ( 1901 )  25 
Wash.  441,  65  Pac.  789,  a  case  where 
workmen  employed  in  loading  a,  ship 
had  used  the  rigging  in  ascending  to  the 
wharf,  and  a  ratline  gave  way  under 
one  of  them,while  he  was  stepping  fromi 
the  rigging  to  the  wharf. 
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should  be  compared  with  those  cited  in  this  section.  See  also  §  1364, 
subd.  h  §  1374,  post. 

It  will  be  observed  that  the  circumstances  under  which  the  doc- 
trine explained  becomes  applicable  are  such  that  it  may  also  be  re- 
garded, in  a  logical  point  of  view,  as  a  direct  deduction  from  the 
general  principle  that  negligence  cannot  be  imputed  to  a  servant  to 
whom  the  existence  of  the  conditions  which  caused  his  injury  and  the 
dangers  created  by  those  conditions  were  not  known,  either  actually 
or  constructively.    See  §§  1233-1235,  ante. 

1271.  [355]  — and  that  the  work  done  in  connection  with  the  plant 
will  be  prudently  done.—  Another  obvious  corollary  of  the  general 
principle  stated  at  the  beginning  of  the  last  section  is  that,  in  the  ab- 
sence of  some  special  reason  for  ordering  his  conduct  upon  a  different 
footing,  a  servant  is  entitled,  when  he  is  undertaking  any  particular 
duty  or  selecting  any  particular  method  of  performing  a  certain  piece 
of  work,  to  assume  that,  in  carrying  on  the  various  operations  inci- 
dent to  the  conduct  of  the  business,  both  his  master  and  his  coemploy- 
ees  will,  so  far  as  they  can  attain  that  result  by  the  exercise  of  proper 
care,  avoid  subjecting  him  to  abnormal  risks  of  a  transitory  character.* 

The  extent  to  which  he  may  rely  upon  the  assumption  that  proper 
measures  will  be  taken  to  secure  his  safety  is  primarily  a  question  for 
the  jury.^    But  see  next  section. 

Some  of  the  cases  in  which  it  has,  on  this  ground,  been  held  un- 
justifiable to  declare  the  servant  guilty  of  contributory  negligence,  as 
a  matter  of  law,  present  situations  in  which  it  would  have  been  practi- 
cally impossible  for  the  servant,  without  instituting  special  inquiries 
which  would  have  been  quite  incompatible  with  an  expeditious  per- 
formance of  his  work,  to  have  ascertained  that  he  was  being  exposed 
to  a  danger  against  which  he  should  have  been  protected.^    In  other 

1  "One  may,  without  fault  of  his  own,  apprehend    its    existence.      Freeman    v. 

be  in  a  situation  where  he  must  choose  Xashville,   C.   d   St.   L.   R.   Go.    (1904) 

a  perilous  alternative.     The   degree   of  120  Ga.  469,   47   S.  E.  931. 

danger,  the  stress  of  circumstances,  the  A  servant  on  an  upper  floor,  calling 

expectation    or    hope    that    others    will  through  an  elevator  shaft  to  speak  to 

fully    perform    the    duties    resting    on  the   employer   below,   has   the   right   to 

them,  may  all  have  to  be  considered."  assume  that  the   latter  will   not  move 

Miner    v.     Connecticut    River    R.     Go.  the  elevator  while  she   is   leaning   into 

(1891)    153  Mass.   .398,   26  N.   E.   994.  the   shaft.     Guthrie  v.   Carney    (1905) 

One    is   bound   to   use   ordinary   care  27  Ky.  L.  Rep.  861,  86  S.  W.  1126. 

to  avoid  the  consequences  of  another's  ^  Bartolomeo  v.  McKnight  (1901)  178 

negligence,  but  this  duty  does  not  arise  Mass.  242,  59  N.  E.  804. 

until   the   negligence   of   such    other   is  s  An    employee    of    an    electric-light 

existing  or  is  apparent,  or  the  circum-  company  engaged  in  trimming  electric 

stances    are    such    that    an    ordinarily  lamps  during  the  daytime  has  the  right 

prudent   person   would   have   reason   to  to  assume  that  the  wire  used  for  light- 
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cases  the  essence  of  the  situation  is  that  his  reliance  upon  a  proper 
performance  of  their  duties  by  his  master  or  his  fellow  servants  led 
him  to  omit  certain  precautions  which  it  was  in  his  power  to  take, 
but  which  were  unnecessary  if  those  duties  were  properly  performed.* 

ing  a  house  which  he  is  trimming  is  which  prevented  the  deceased  from  see- 
dead,  and  that  no  negligent  act  of  omis-  ing  the  other  train,  or  in  failing  to 
sion  or  commission  on  the  part  of  the  send  a  flagman  forward  to  ascertain 
•employer  will  contribute  to  make  it  a  whether  the  crossing  could  be  safely 
live  one,  where  the  trimmers  are  not  made  before  proceeding.  Walker  v. 
set  at  work  during  the  daytime  trim-  Brwntner  (1898)  59  Kan.  117,  68  Am. 
ming  lamps  on  live  wires.  Earroun  v.  St.  Eep.  344,  52  Pac.  80. 
Brush  Electric  Light  Co.  (1896)  12  An  engineer  is  not  negligent  in  not 
App.  Div.  126,  42  N.  Y.  Supp.  716,  ap-  stopping  at  a  station  to  inquire  of  the 
peal  dismissed  in  ( 1897 )  152  N.  Y.  212,  whereabouts  of  a  train  ahead,  a  signal 
38  L.R.A.  615,  46  N.  E.  291.  being   there   displayed  meaning  no   or- 

A    carpenter    sent    during    the    day-  ders,  but  a  clear  track,  and  to  go  on. 

time  to  remove  a  lamp  from  an  electric-  Houston   d    T.    C.    B.    Co.    v.    Biggins 

light  tower  is  not  negligent,  as  matter  (1900)    22   Tex.   Civ.   App.   430,   55   S. 

of   law,   in   acting  on  the  presumption  W.  744. 

that  the  current  will  not  be  turned  on  Although  an  engineer  had  received  a 

at  an  earlier  hour  than  usual.     Colo-  notice  to  look  out  for  a  gang  of  men 

rado    Electric    Co.    v.    Luibers    (1888)  laying  rails,  he  had  a  right  to  assume 

11    Colo.   505,   7   Am.   St.   Eep.   255,   19  that    they   would    give    the    customary 

Pac.    479.  signals  where  rails  had  been  removed. 

A  servant  is  entitled  to  act  on  the  Chicago  &  A.  R.   Co.  v.  Eaton    (1902) 

presumption  that  the  master  has  done  194  111.   441,  88  Am.  St.  Eep.   161,  62 

his  duty  in  regard  to  ascertaining  the  N.   E.   784. 

existence    of    danger    from    unexploded  It  is  not  contributory  negligence  for 

blasts.     Kelley  v.   Cahle  Co.    (1887)    7  a  man  stationed  at  the  end  of  a  truck 

Mont.  70,  14  Pac.  633.  to  guide   logs  which  arc  ..boing  loaded 

4  For  the  purposes  of  ready  compari-  thereon  by  means  of  a  tc:;"""°Jto  fe'yo  to 

son  with  the  decisions  in  the  preceding  the  side  of  the  truck  whe?l  -^as,  4  ii'i" 

subtitle,  the   rulings  exemplifying  this  possible  for  him  to  reach  th  -^og  'yrom 

situation   may   be   arranged   under  the  his  station,  it  having  swung  ara.^    from 

following  heads :  the  truck,  he  not  being  obliged  to  ?intici- 

(a)  Dangers  incurred  by  servants  en-  pate  that  the  foreman  would  negligent- 

gaged  in  the  operation  of  trains. — The  ly  lower  the  log  before  it  reached  the 

crew  on  a  passenger  train  are  not  guilty  truck.      Gould   Gonstr.    Co.  v.   Childers 

of  negligence  in  assuming  that  the  crew  (1908)   129  Ky.  536,  130  Am.  St.  Eep. 

on  a  freight  train  which  has  passed  a  473,  112  S.  W.  622. 

given    point    a    short    time    before    the  A  switchman  need  not  anticipate  that 

passenger  train   have   not   left   open    a  an  engineer   will   fail   to  do  his   duty, 

switch  which  it  was  the  duty  of  such  and  move  his  engine  without  a  signal 

crew  to  close.     Chicago  &  A.  R.  Co.  v.  from  him,  or  without  giving  any  warn- 

Eouse    (1898)    172   111.   601,   50  N.   E.  ing.     Penny  v.  St.  Joseph  Stock  Yards 

151,  affirming   (1896)   71  111.  App.  147.  Co.   (1908)   212  Mo.  309,  111  S.  W.  79. 

It  is  for  the  jury  to  say  whether  a  A  conductor  may  rely  upon  the  en- 
locomotive  engineer  was  guilty  of  con-  gineer  obeying  signals.  Pittman  v. 
tributory  negligence,  precluding  recov-  Chicago  &  E.  I.  R.  Co.  (1908)  231 
ery  for  his  death,  in  a  collision  between  111.  581,  83  N.  E.  431. 
his  train  and  another  train  at  the  A  brakeman  has  a  right  to  rely  upon 
crossing  of  two  tracks,  in  assuming  that  the  engineer's  performance  of  his  duty 
the  engineer  of  any  train  approaching  not  to  move  his  train  except  in  re- 
on  the^other  track  would  avail  himself  sponse  to  signals.  Illinois  C.  R.  Co.  v. 
of  the  opportunity  to  observe  the  rear  Cane  (1906)  28  Ky.  L.  Eep.  1018,  90 
portion  of  the  former  train,  afforded  by  S.   W.   1061. 

a  clear  view  while  passing  between  ob-  A  brakeman  is  not  guilty  of  contrib- 

atructions    on    the    side    of    the   track  utory  negligence  in  assuming  that  cars 
M.  &  S.  Vol.  III.— 222. 


3538 


MASTER  AXD  SERVANT. 


[CHAP.  Lir. 


standing  upon  a  siding  are  coupled  in 
accordance  with  the  rules  of  the  com- 
pany. St.  Louis  Southwestern  K.  Co. 
y.  Pope  (1905)  98  Tex.  535,  86  S.  W.  5. 

A  foreman  of  u.  switching  crew  has 
a  right  to  assume  that  the  crew  of  a 
switch  engine  will  observe  the  rule  for- 
bidding them  to  move  a  car  until  they 
receive  a  signal  from  the  foreman  so  to 
do.  Cunningham  v.  "Seal  (1908)  49 
Tex.  Civ.  App.  613,  109  S.  W.  455. 

A  brakeman,  after  seeing  that  an  ap- 
proaching engine  has  stopped  in  re- 
sponse to  his  signal,  has  a  right  to  as- 
sume that  the  engineer  will  await  his 
signal  for  starting,  as  it  is  the  engi- 
neer's duty  to  do.  Gulf,  G.  &  S.  F. 
R.  Co.  V.  Cooper  (1903)  33  Tex.  Civ. 
App.  319,  77  S.  W.  263. 

Where  a  conductor  on  a  motor  car 
knew  that  wagons  were  liable  to  be  at 
a.  certain  point  in  close  proximity  to 
the  track,  but  that  under  ordinary 
conditions  there  was  no  danger  to  be 
apprehended,  either  to  himself  or  pas- 
sengers on  the  running  board,  he  had 
a  right  to  rely  upon  the  motorman 
performing  his  duty  and  giving  warn- 
ing if  the  obstructions  at  that  point 
were  more  dangerous  than  usual.  Page 
V.  St.  Joseph  B.  Light,  H.  d  P.  Co. 
(1909)  139  Mo.  App.  538,  123  S.  W. 
511.      ,,-■'>.* 

'  Afi  h  e^jj.yee  of  an  electric  railway 
com(l)?ttflj,  landing  upon  a  tower  wagon, 
enga^Jed A  repairing  electric  wires,  may 
rely  ufira  a.  rule  of  the  company  that 
the  repair  wagon  has  the  right  of  way 
over  other  cars,  although  the  rule  is 
applicable  to  motormen  and  conductors 
only.  El  Paso  Electric  R.  Co.  v.  Shah- 
lee  (1911)  —  Tex.  Civ.  App.  — ,  138 
S.  W.  188. 

An  employee  going  upon  the  track 
to  place  lights  has  a  right  to  assume 
that  a  locomotive  will  not  be  moved 
without  the  signal  required  by  the  rules 
being  given.  'Northern  Alabama  R.  Co. 
V.  Key  (1907)   150  Ala.  641,  43  So.  794. 

A  custom  of  a,  railroad  company  to 
warn  employees  engaged  upon  its  yard 
tracks  of  the  approach  of  switch  en- 
gines, by  ringing  the  bell  or  sounding 
the  whistle  thereof,  relieves  such  em- 
ployees in  a  large  measure  from  the 
strict  rule  of  self-protection.  Floan  v. 
Chicago,  M.  &  St.  P.  R.  Co.  (1907) 
101  Minn.  113,  111  N.  W.  957. 

(b)  Dangers  incurred  by  servants 
working  on  or  near  railway  tracks. — 
A  trackman  working  at  the  crossing  of 


two  railroads  is  justified  in  assuming^ 
that  an  engineer  will  obey  the  statutory 
mandate  to  come  to  a  full  stop  before 
crossing,  to  ascertain  whether  any  other 
train  is  approaching  on  the  other  track; 
and  the  fact  that  he  worked  for  five  or 
six  minutes  without  looking  will  not  bfr 
held  contributory  negligence,  as  matter 
of  law.  Shoner  v.  Pennsylvania  Co.. 
(1891)  130  Ind.  170,  28  N.  E.  616,  re- 
hearing overruled  in  (1892)  130  Ind. 
179,  29  N.  E.  775. 

Where  a  train  which  struck  a  servant 
while  he  was  crossing  or  working  on  or 
near  the  track  was  running  at  an  il- 
legal speed,  it  is  only  under  very  excep- 
tional circumstances  that  a  court  is- 
justified  in  declaring,  as  a  matter  of 
law,  that  he  was  guilty  of  contributory 
negligence  in  failing  to  observe  it  in 
time  to  escape  injury.  See  Nelson  v.. 
New  Orleans  &  N.  E.  R.  Co.  (1900) 
40  C.  C.  A.  673,  100  Fed.  731;  Schvltz 
V.  Chicago  &  N.  W.  R.  Co.  (1878) 
44  Wis.  638. 

A  railroad  policeman  is  not  guilty 
of  negligence,  as  a  matter  of  law,  where 
he  was  struck  by  an  engine  moving  at 
an  unlawful  rate  of  speed,  while  he 
was  standing  near  the  track  loading- 
his  revolver,  and  with  his  back  to  such 
engine.  St.  Louis,  A.  &  T.  E.  R.  Co. 
V.  Eggman  (1896)  161  111.  155,  43  N. 
E.  620,  affirming  (1895)  60  111.  App. 
291. 

No  presumption  of  contributory  negli- 
gence is  raised  by  a  declaration  which 
alleges  substantially  that  the  plaintiff', 
a  car  inspector  in  the  employ  of  a  rail- 
way company  which  was  using  the  yard 
jointly  with  the  defendant,  was  injured 
by  reason  of  the  fact  that  a  locomotive 
and  cars  of  the  defendant  were  placed  in 
the  hands  of  inexperienced  and  unskil- 
ful servants,  and  backed  through  the 
yard,  without  a  light  being  displayed, 
or  a  person  stationed  on  the  rear  end  of 
the  train  to  give  warning  of  its  ap- 
proach, and  that  this  occurred  at  a  time 
when  another  train,  with  Its  bell  ring- 
ing and  steam  escaping,  so  as  to  drown 
the  noise  made  by  the  backing  train, 
was  also  passing.  Cleveland,  C.  C.  & 
St.  L.  R.  Co.  V.  Kernochan  (1896)  55 
Ohio  St.  306,  45  N.  E.  531  (action 
against   another   company ) . 

A  member  of  a  track  gang,  struck  by 
an  engine  while  leaning  over  the  track 
as  required  by  the  discharge  of  his 
duty,  is  not.  as  matter  of  law,  guilty 
of    contributory    negligence,    where    he 
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could  not  see  any  considerable  distance  under  a  car  on  a  siding  to  do  some 
along  the  track,  and  no  warning  was  work  omitted  to  station  someone  near 
given  of  the  approach  of  the  engine,  al-  the  car  to  watch  for  approaching 
though  no  unusual  cause  existed  why  trains  does  not  show  such  eontribu- 
he  should  not  hear  or  see  the  train,  tory  negligence  as  will  preclude  recov- 
LaJce  Shore  d  M.  8.  B.  Co.  v.  Murphy  ery  for  an  injury  caused  by  other 
(1893)  50  Ohio  St.  135,  33  N.  E.  403.  cars  running  onto  the  siding,  where  it 
The  contributory  negligence  of  the  is  also  in  evidence  that  he  had  notified 
servant  was  held  to  be  for  the  jury,  the  yard  master  that  he  was  at  work 
where  the  evidence  was  that  he  was  on  the  car,  and  had  therefore  a  right 
struck  by  an  engine  which  issued  from  to  suppose  that  no  cars  would  be 
a  doorway  close  to  a  crossing  over  switched  on  the  siding  without  notice 
which  he  was  required  to  run  a  wheel-  to  him,  or  that,  if  they  were  so 
barrow  several  times  every  night;  that  switched,  the  operation  would  be  con- 
the  doorway  was  obscured  at  the  time  ducted  in  a  reasonably  careful  man- 
by  steam  from  an  exhaust  pipe  close  ner.  Berry  v.  Central  B.  Co.  (1875) 
by  it;   that  he  had  been  working  only  40  Iowa,  564. 

three  nights  prior  to  the  accident;  that.  Where  the  place  where  a  car  repairer 
during  that  time,  an  engine  had  come  is  ordered  to  work  is  not  necessarily  or 
out  only  once  when  he  was  passing;  inherently  dangerous,  he  has  a  right  to 
and  that  on  the  occasion  in  question  a  presume  that  he  will  not  be  exposed  to 
boy  had  preceded  it  and  given  him  unnecessary  danger,  and  that  the  mas- 
warning.  Bethlehem  Iron  Co.  v.  Weiss  ter  has  used  proper  care  to  render  the 
(1900)  40  C.  C.  A.  270,  100  Fed.  45.  place  where  he  is  to  work  reasonably 
Where  a  servant  is  working  on  a  safe.  Pool  v.  Southern  P.  Go.  (1899) 
track  where  he  is  liable  to  be  struck  20  Utah,  210,  58  Pac.  326. 
by  trains,  and  in  a  place  where  he  can-  A  night  watchman  is  not  chargeable 
not  see  them  approaching  until  they  with  contributory  negligence  in  failing 
are  quite  close,  he  is  not  bound  to  ex-  to  anticipate  the  transfer  of  ears  onto 
ercise  greater  care  than  would  be  ade-  the  repair  track  by  a  flying  switch, 
quate  to  protect  him  if  proper  provi-  where  there  was  no  light  on  the  cars, 
sion  had  been  made  for  giving  him  and  no  notice  was  given  of  their  ap- 
the  warning  to  which  he  was  entitled,  proach,  and  the  transfer,  contrary  to 
Felice  v.  New  York  C.  <&  H.  R.  B.  Co.  the  usual  custom,  was  made  by  an  en- 
(1897)  14  App.  Div.  345,  43  N.  Y.  gine  which  was  pushing  cars  as  well 
Supp.  922.  as  drawing  those  which  were  trans- 
It  is  for  the  jury  to  say  whether  a  ferred.  Galveston,  H.  &  8.  A.  R.  Go. 
servant  in  a  railway  ash  pit  was  neg-  v.  Eynes  (1899)  21  Tex.  Civ.  App.  34, 
ligent    in    failing    to    discover    an    ap-  50    S.    W.    624. 

preaching      locomotive      in      time      to  Where  plaintiff,  a  section  hand,  knew 

escape,  where  there  is  evidence  of  a  cus-  of  a  rule  requiring  two  certain  tracks 

torn  of  the  station  yard  for  the  bells  to  be  kept  clear  for  ten  minutes  before 

of  locomotives  to  be  continuously  rung  the    time    of    two    certain    trains,    and 

while  approaching  the  ash  pit,  and  that  was   injured,  while  walking   along   one 

on  the  occasion  in  question  the  locomo-  of  such  tracks,  by  an  engine  being  pro- 

tive  ran  towards  the  pit  at  a  greater  pelled  along  such  track  in  violation  of 

than  the  usual  rate  of  speed.     Sullivan  the   rule,  an  instruction  that  the  rule 

V.   Tioga  R.   Go.    (1887)    44  Hun,   304.  was  made  for  the  despatch  of  defend- 

A  brakeman  is  not  guilty  of  contrib-  ant's   business,   and   that   plaintiff   had 

utory    negligence,    where,    in    jumping  no   right   to   rely   on    it,    is   erroneous, 

from    a    moving    train    after    dark    to  Kingma   v.    Chicago   &    N.    W.   R.    Go. 

throw   a   switch,    and   going    on    ahead  (1899)    85  111.  App.  138. 

to  make  a  necessary  coupling  to  get  his  An  employee  in  a  yard  has  a  right  to 

train  off  the  track  of  an  over-due  fast  assume   that  the   company's   agents   in 

train,  he  steps  into  a  hole  and  is  run  charge  of  cars  allowed  to  drop  down  a 

over  'because  the  engineer   comes   after  track  by  gravity  will  comply  with  the 

him    without    waiting   for    proper    sig-  custom   of   stationing   a   man   on   such 

nals      Richards  v.  Louisville  &  N.  R.  cars  to  warn  persons  on  the, track  of 

Go    fl899)   20  Kv.  L.  Rep.  1478,  49  S.  their  approach.    Sours  v.  Great  North- 

^;  419      '            ■>              •"  g^„  ^    Po    (1900)   81  Minn.  337,  84  N. 

The  fact  that  an  employee  who  went  W.  114. 
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A  track  repairer  is  not  negligent  in 
acting  on  the  assumption  that  a  bell 
will,  as  usual,  be  rung  before  the  start- 
ing of  a  train.  Schultz  v.  Chicago  & 
N.  W.  R.  Co.  (1878)  44  Wis.  638. 

A  section  hand  working  on  a  side 
track  in  a  yard  is  not,  as  matter  of  law, 
negligent  in  relying  upon  the  due  ob- 
servance of  a  custom  to  ring  the  bells 
of  locomotives  whenever  they  are  mov- 
ing about.  Ditherner  v.  Chicago,  M. 
&  St.  P.  R.  Co.  (1879)  47  Wis.  138,  2 
N.  W.  69. 

A  station  agent  is  not  guilty  of  con- 
tributory negligence  in  attempting  to 
pass  between  two  ears,  relying  upon 
the  ringing  of  the  bell,  as  required  by 
ordinance,  to  apprise  him  of  the  ap- 
proach of  an  engine  which  he  knows  is 
on  the  track  for  the  purpose  of  push- 
ing cars  together,  where  before  mak- 
ing the  attempt  he  looks,  but  fails  to 
discover  the  approach  of  the  engine, 
which,  without  ringing  the  bell,  pushes 
the  cars  together,  causing  his  death. 
Gulf,  C.  &  8.  F.  R.  Co.  V.  Calvert 
(1895)  11  Tex.  Civ.  App.  297,  32  S. 
W.  246. 

In  a  case  where  an  employee  was 
struck,  while  crossing  a  track,  by  the 
rear  section  of  a  train  which  had  brok- 
en in  two  from  an  unusual  cause,  it 
was  held  that  he  was  not  negligent  in 
assuming  that  there  were  no  other  cars 
coming  after  the  front  section  had 
passed  by.  Qriffin  v.  Boston  &  A.  R. 
Co.  (1889)  148  Mass.  143,  1  L.R.A. 
698,  12  Am.  St.  Kep.  526,  19  N.  E. 
166. 

In  an  action  for  the  killing  of  a 
trackwalker  by  a  Jrain  which  ap- 
proached from  the  rear,  it  is  compe- 
tent to  show  that  the  statutory  signals 
were  not  given  at  a  highway  cross- 
ing J  of  a  mile  from  the  accident,  not 
as  showing  a  substantive  right  of  re- 
covery, but  as  tending  to  negative  want 
of  care  and  caution  on  the  deceased's 
part.  Baltimore  d  0.  S.  W.  R.  Co.  v. 
Alsop  (1898)  176  111.  471,  52  N.  E. 
253,  732,  affirming  (1897)  71  111.  App. 
54. 

Evidence  to  show  the  duties  of  a 
foreman  with  reference  to  keeping  the 
time  of  trains  and  warning  workmen 
of  the  approach  of  trains  is  admissi- 
ble upon  the  question  of  the  negligence 
of  a  section  hand  who  was  struck  by 
a  train  while  working  upon  the  track 
under   the   foreman's   direction.     Corn- 


stock   V.    Union   P.   R.    Co.    (1895)    56 
Kan.  228,  42  Pac.  724. 

Where  a  switchman  signaled  a  tower 
man,  who  controlled  the  manual  throw- 
ing of  all  the  switches  in  a  railroad 
yard,  to  throw  a  certain  switch,  and  the 
tower  man  threw  a  wrong  switch,  caus- 
ing an  approaching  train  to  run  against 
the  signal  man,  it  is  error  to  direct  a 
verdict  for  the  defendant,  though  the 
ground  was  covered  with  snow,  and  a 
snowstorm  was  raging,  and  the  signal 
man  failed  to  go  to  the  foot  of  the 
tower,  and  clear  away  the  snow  and 
ice  covering  a  dwarf  switch,  which 
would  have  shown  him  that  his  sig- 
nal was  not  obeyed.  Welch  v.  New 
YorJc,  N.  B.  &  H.  R.  Co.  (1900)  176 
Mass.   393,   57   N.   E.   668. 

Where  plaintiff's  intestate,  a  bridge 
watchman,  was  overtaken  by  a  train 
and  killed,  while  on  a  trestle  leading  to 
a  bridge,  and  while  attempting  to  get 
his  tricycle  to  a  platform  a  short  dis- 
tance ahead  of  him,  the  train  schedule 
showing  that  the  train,  which  was  run- 
ning 40  miles  an  hour,  was  limited  to 
a  speed  of  22  miles,  was  admissible  as 
bearing  on  the  question  of  contributory 
negligence.  Louisville  c£-  N.  B.  Co. 
V.  Seibert  (1900)  21  Ky.  L.  Rep.  1603. 
55    S.    W.    892. 

A  yard  clerk  whose  duties  consisted 
in  taking  the  seal  record  and  the  num- 
ber and  condition  of  the  car  doors  has 
a  right  to  assume  that  a  defective  car 
standing  on  a  siding,  which  could  not 
be  coupled  to  cars  standing  next  to 
it  on  the  siding,  but  at  some  distance 
therefrom,  would  not,  while  he  was  at 
work  by  the  side  of  a  train  which 
stood  on  the  main  track,  across  the 
switch  connecting  the  siding  with  the 
main  track,  be  propelled  against  the 
car  at  which  he  was  at  work,  because 
of  the  company's  use  of  a  defective 
engine  which  could  not  be  properly 
controlled.  Heine  v.  St.  Louis  &  S. 
F.  R.  Co.  (1910)  144  Mo.  App.  443, 
129  S.  W.  421. 

A  car  repairer  in  crossing  tracks  in 
a  yard  has  a  right  to  assume  that  a 
rule  forbidding  the  making  of  flying 
switches  will  be  observed,  and  need  not 
stop  and  listen  in  anticipation  of  such 
negligence.  Galveston,  H.  cf  S.  A.  R. 
Co.  v.  Conuteson  (1908)  51  Tex.  Civ. 
App.  1,  111  S.  W.  187. 

A  laborer  at  work  on  a  track,  who 
has  stepped  aside  to  permit  a  train 
to   pass,   is  not  guilty  of   contributory 
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negligence  by  going  to  work  again 
upon  the  rails,  as  he  has  a  right  to 
rely  upon  a  signal  being  given  before 
the  train  is  backed  over  the  track 
again.  Egan  v.  Southern  P.  Co.  (1911) 
15  Cal.  App.  766,  115  Pac.  939. 

See  also  note  5,  infra. 

(c)  Dangers  incurred  in  coupling  or 
uncoupling  railtoay  cars. — Negligence 
is  not  a  necessary  inference  where  a  car 
coupler,  after  having  given  the  signal 
to  stop  the  train,  though  not  on  the 
usual  side,  as  the  train  was  on  a 
curve,  and  having  seen  his  signal  cor- 
rectly repeated  by  a  brakeman,  steps 
upon  the  track,  and  is  struck  by  the 
train  through  misunderstanding  of  the 
signal  by  the  engineer.  Bueklew  v. 
Central  lovya  R.  Co.  (1884)  64  Iowa, 
603,  21  N.  W.  103. 

A  brakeman  is  not  necessarily  negli- 
gent in  stepping  from  a  car  which  had 
been  kicked  forward  upon  the  track 
in  front  of  the  moving  engine  which 
he  had  signaled  to  stop,  and  believed 
had  done  so.  Pringle  v.  Chicago,  R.  I. 
&  P.  R.  Co.  (1884)  64  Iowa,  613,  21 
X.  W.  108. 

Where  a  brakeman  has  attempted  to 
uncouple  cars,  and  finding  them  moving 
too  fast,  has  signaled  the  engineer  to 
slow  up,  and,  without  waiting  to  see 
whether  his  signal  was  obeyed,  makes  a 
second  attempt,  and  is  killed,  he  is  not 
guilty  of  contributory  negligence,  as 
he  has  a  right  to  believe  that  his  sig- 
nal will  be  immediately  obeyed.  Beems 
V.  Chicago,  R.  I.  d  P.  R.  Co.  (1882)  58 
Iowa,  150.  12  N.  W.  222;  Nichols  v. 
Chicago,  R.  I.  d  P.  R.  Go.  (1S86)  69 
Iowa,  154,  28  N.  W.  571. 

A  train  coupler  who  is  injured  be- 
tween cars  which  are  started  in  disre- 
gard of  a  knovsm  rule  of  the  company 
is  not  guilty  of  negligence.  Central  R. 
Co.  V.  Harrison    (1884)    73   Ga.  744. 

Where  a  bumper  on  one  of  two  ad- 
joining cars  is  broken,  and  they  are 
connected  by  a  chain,  the  question 
whether  an  employee  was  guilty  of 
contributory  negligence  in  going  be- 
tween cars  to  pull  a  coupling  pin, 
although  he  knew  they  were  going  to 
be  moved,  to  loosen  the  tension  of  the 
coupling,  is  one  of  fact  for  the  jury, 
since  he  may  have  been  justified  in 
assuming  that  they  would  not  be  moved 
enough  to  bring  them  together.  Kolb 
v.  Carrington   (1897)    75  111.  App.  159. 

A  brakeman  injured  while  making  a 
coupling   between  a  moving  train   and 


a  standing  car  is  not  guilty  of  con- 
tributory negligence  in  not  noticing 
that  the  conductor  had  not  gone  upon 
the  moving  train  to  apply  the  brakes, 
and  that  the  speed  was  not  lessened, 
where  it  was  the  duty  and  custom  of 
the  conductor  to  go  upon  the  cars  and 
apply  the  brakes,  and  the  brakeman 
believed  he  was  about  to  do  so.  Henry 
V.  Sioux  City  &  P.  R.  Co.  (1888)  75 
Iowa,  84,  9  Am.  St.  Eep.  457,  39  N.  W. 
193,  former  appeal  (1885)  66  Iowa,  52, 
23   N.  W.  260. 

A  brakeman  is  not  guilty  of  con- 
tributory negligence,  as  a  matter  of 
law,  in  taking  a  position  in  front  of 
the  drawhead  of  a  car  while  walking 
backward  in  front  of  it  endeavoring  to 
fix  an  air  cock  in  order  to  stop  the 
forward  motion  of  the  rear  section  of 
the  train,  which  he  had  uncoupled  from 
the  front  portion,  precluding  recovery 
for  injuries  from  being  caught  between 
such  drawhead  and  the  drawhead  on 
the  rear  car  of  the  front  section,  ow- 
ing to  the  engineer's  stopping  the  front 
section,  in  obedience  to  orders  of  the 
conductor,  where  the  brakeman  knew 
that  the  engineer  had  been  instructed 
to  take  the  front  section  to  a  side  track. 
Tilths  V.  Alabama  O.  S.  R.  Go.  (1895) 
111  Ala.   449,   19  So.  969. 

Where  the  jury  are  entitled  to  find 
from  the  evidence  that  a  fireman  was 
handling  an  engine  under  the  direction 
and  supervision  of  the  regular  engineer, 
the  mere  fact  that  a  brakeman,  who. 
while  making  a  coupling,  was  injured 
by  the  carelessness  of  the  fireman,  knew 
that  he  was  handling  the  engine  will 
not  disable  him  from  recovering  dam- 
ages, inasmuch  as  he  had  a  right  to  as- 
sume that  the  engineer  would  exercise 
ordinary  care  in  controlling  the  move- 
ments of  the  engine.  Leonard  v. 
Minneapolis,  St.  P.  &  8.  Ste.  M.  R.  Co. 
(1896)    63  Minn.  489,  65  N.  W.  1084. 

A  brakeman  is  not  guilty  of  con- 
tributory negligence  in  going  between 
cars  to  uncouple  the  air  hose,  where 
the  signal  to  the  engineer  to  proceed, 
required  by  the  rules,  had  not  been 
given.  Brady  v.  Florence  &  G.  G.  R. 
Co.    (1908)    44  Colo.  283,  98  Pac.  321. 

A  brakeman  engaged  in  coupling  and 
uncoupling  cars  has  a  right  to  assume 
that  they  will  not  be  moved  without 
a  signal.  Galveston,  H.  £  8.  A.  R.  Co. 
V.  Courtney  (1902)  30  Tex.  Civ.  App. 
544,  71  S  W.  307. 

A    switchman   who    necessarily    goes 
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between  cars  in  the  performance  of  his 
duty  has  a  right  to  rely  upon  another 
servant,  who  knows  of  his  position,  to 
give  a  stop  signal  to  an  approaching 
engine.  Texas  &  N.  0.  li.  Co.  v. 
Walker  (1910)  —  Tex.  Civ.  App.  — , 
125  S.  W.  99. 

The  existence  of  a  custom  among 
switcliing  crews  in  a  yard  to  couple  to 
standing  cars  whenever  they  interfere 
with  the  movement  of  cars  being 
handled  by  them,  without  notice  to 
persons  who  may  be  about  them,  or 
any  attempt  to  ascertain  whether  other 
employees  are  in  danger,  does  not 
render  a  member  of  a  switching  crew 
negligent  in  going  between  standing 
cars  which  lie  is  attempting  to  move 
from  tlie  main  track  to  effect  a  coup- 
ling, without  setting  signals  against 
other  crews,  since  the  custom  is  illegal, 
because  involving  a  reckless  disregard 
of  human  life.  Cincinnati,  N.  0.  cC-  T. 
P.  R.  Co.  V.  Lovell  (1910)  141  Ky.  249, 
—  L.R.A.(N.S.)  — ,  132  S.  W.  569,  re- 
hearing denied  in  (1911)  142  Ky.  1, 
133  S.  W.  788. 

See  also  subd.  i,  infra. 

(d)  Dangers  caused  iy  objects  above 
railicay  tracks. — In  an  action  for  in- 
juries to  a  trainman  from  a  guy 
stretched  across  the  traelt,  it  is  proper 
to  refuse  an  instruction  that  plaintiff 
cannof  recover  if  he  knew  the  work  re- 
quiring the  guy  was  going  on  and  paid 
no  attention  at  all  to  it,  if  there  is 
no  evidence  that  he  paid  no  attention, 
and  the  element  of  his  right  to  rely  on 
the  duty  of  the  railroad  company  to 
see  that  the  tracks  were  not  left  in  a 
dangerous  condition  was  not  stated. 
'New  York,  N.  H.  &  H.  B.  Co.  v.  O'Leary 
(1899)   35  C.  C.  A.  562,  93  Fed.  737. 

(e)  Dangers  caused  by  objects  near 
railway  tracks. — A  swiixjhman  is  not 
negligent  in  extending  his  person  be- 
yond a  car  on  which  he  is  performing 
his  duties,  so  as  to  be  struck  by  another 
car  negligently  left  standing  on  an  adja- 
cent track  in  dangerous  proximity,  even 
though  it  was  not  necessary  for  him  to 
do  so  in  the  discharge  of  his  duties, 
unless  he  knew  or  had  reason  to  believe 
that  there  were  obstructions  near  the 
track.  Kansas  City,  M.  &  B.  R.  Co.  v. 
Burton   (1893)   97  Ala.  240,  12  So.  88. 

In  an  action  by  a  street  railway  em- 
ployee for  personal  injuries  caused  by 
the  crushing  of  his  leg  between  a  bank 
of  rock  and  the  side  of  a  motor  upon 
which  he  was  being  transported  home. 


and  over  the  edge  of  which  his  leg  was 
projecting,  after  he  had  been  carried 
beyond  a  certain  switch  where  he  was 
to  get  off,  evidence  that  such  switch 
was  a  regular  stopping-place  is  compe- 
tent as  showing  that  he  had  a  right  to 
expect  that  he  would  have  an  oppor- 
tunity to  get  off,  especially  if  he  sig- 
naled the  motormau  for  that  purpose. 
Denver  &  B.  P.  Rapid-Transit  Co.  v. 
Dwyer  (1894)  20  Colo.  132,  36  Pac. 
1106,  reversing  (1893)  3  Colo.  App. 
408,  33  Pac.  815. 

An  employee  is  not  guilty,  as  matter 
of  law,  of  contributory  negligence  in 
failing  to  discover  that  one  of  a  number 
of  cars  placed  on  the  switch  was  left 
standing  too  near  the  main  track,  by 
reason  of  which  he  is  injured,  although 
there  was  a  general  duty  resting  on  the 
crew  of  which  he  was  a  member  to  look 
after  such  matters,  where  under  the 
particular  circumstances  a  special  duty 
rested  upon  another  member  of  the  crew. 
International  d  G.  N.  R.  Co.  v.  Sipole 

(1895)  —  Tex.  Civ.  App.  — ,  29  S.  W. 
686. 

(f )  Dangers  incurred  in  handling  ma- 
chinery.— A  boy  is  not,  as  a  matter  of 
law,  guilty  of  contributory  negligence 
in  cleaning  out  the  boot  of  a  sand  ele- 
vator with  his  hand,  precluding  recovery 
for  an  injury  to  his  arm  resulting  from 
the  sudden  starting  of  the  elevator  by 
another,  although  the  work  might  have 
been  done  with  a  scoop,  where  there 
was  no  danger  to  be  apprehended  by 
doing  the  work  in  the  former  manner 
except  in  case  of  the  starting  the  ele- 
vator.     Hess    V.     Adamant    Mfg.    Co. 

(1896)  66  Minn.  79,  68  N.  W.  774. 
One  in  charge  of  a  machine  and  under 

the  duty  to  keep  it  in  order  is  not,  as 
matter  of  law,  guilty  of  negligence  in 
proceeding  to  oil  it  from  underneath  in 
a  place  where  it  is  necessary  to  put  his 
hand  between  the  spokes  of  a  wheel, 
contributing  to  injuries  from  the  start- 
ing of  the  machine  by  an  officer  of  the 
corporation  employing  him  having 
charge  of  the  factory,  where  he  had  no 
reason  to  anticipate  such  starting. 
Shunvway  v.  Walworth  &  N.  Mfg.  Co. 
(1894)   98  Mich.  411,  57  N.  W.  251. 

A  man  engaged  in  repairing  the  sep- 
arator of  a  threshing  machine  has  a 
right  to  assume  that  the  machine  will 
not  start,  unless  it  is  set  in  motion  by 
the  engineer,  and  is  therefore  not  negli- 
gent in  not  disconnecting  the  separator 
from  the  engine,  while  he  is  at  work. 
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Hencke  v.  Bahcock  (1901)  24  Wash. 
556,  64  Pae.  755. 

An  employee  in  a  sawmill  who  at- 
tends the  "tail  stock"  while  one  of  the 
■employers  operates  the  carriage  has  the 
right  to  assume  that  such  employer  will 
Jiot  start  the  carriage  back  while  the 
former  is  seen  by  him  to  be  in  a  place 
-of  danger.  Rhoades  v.  Varney  (1898) 
«1  Me.  222,  39  Atl.  552. 

A  servant  who  is  engaged  in  repair- 
ing a  block  and  pulley  used  for  drag- 
ging rails  up  a  river  bank  is  entitled 
to  assume  that  the  engine  which  oper- 
ates the  tackle  will  not  be  set  in  mo- 
tion without  warning.  Wills  v.  Cape 
■Girardeau  8.  W.  R.  Co.  (1893)  44  Mo. 
App.  51. 

(g)  Dangers  incurred  in  handling 
heat>y  objects. — Contributory  negligence 
is  a  question  for  the  jury  where  one 
employed  in  loading  rails  upon  flat  cars 
by  means  of  skids  placed  for  the  work 
under  orders  of  the  foreman  in  the  em- 
ployee's absence  is  injured  by  the  fall 
of  one  of  the  skids,  which  caused  the 
rail  to  strike  him.  Great  'Northern  R. 
Co.  V.  McLaughlin  (1895)  17  C.  C.  A. 
330,   44  U.   S.  App.  189,   70    Fed.  669. 

A  stevedore  is  not  guilty  of  contrib- 
utory negligence  in  being  under  a  hatch 
when  a  sling  load  is  being  lowered  into 
it,  if  his  duties  require  him  to  work 
there,  and  he  is  justified  in  expecting 
notice  before  drafts  are  swung  over  and 
lowered.  MoGough  y.  Ropner  (1898)  87 
Eed.  534. 

An  employee  engaged  in  the  construc- 
tion of  the  walls  of  an  elevator,  though 
he  is  an  experienced  carpenter,  is  not, 
as  matter  of  law,  guilty  of  such  contrib- 
utory negligence  as  will  prevent  a  re- 
covery for  an  injury  by  the  breaking 
of  a  staging  on  which  he  is  standing 
by  the  fall  of  a  heavy  cross  beam,  one 
end  of  which  a  fellow  servant  negligent- 
ly pried  off  a  wall  at  the  order  of  the 
employer,  where  such  order  was  v?hoIly 
unexpected,  and  the  injured  employee 
■was  not  in  a  position  to  know  how  the 
order  was  being  executed.  Myhre  v. 
Tromanhauser  (1896)  64  Minn.  541, 
■67  N.  W.  660. 

The  question  of  a  servant's  due  care 
is  for  the  jury,  where  he  was  working  a 
jackscrew  with  a  bar  in  the  usual  and 
customary  way,  and  stopped  lowering 
vrhen  told  to  do  so,  and  started  again 
when  directed  to  lower  2  inches  more, 
-whereupon  a  timber  came  loose,  fatally 
injuring    him.       Knight    v.     Overman 


Wheel  Co.  (1899)  174  Mass.  455,  54  N. 
E.  890. 

An  employee  in  the  construction  of  a 
bridge  has  the  right,  in  the  absence  of 
any  warning  or  explanation,  to  rely  on 
a  vice  principal  to  hold  and  steady  a 
heavy  iron  which  the  latter  undertook 
to  do  while  attempting  to  raise  it.  Pitts- 
lurg  Bridge  Co.  v.  Walker  (1897)  70 
111.  App.  55,  affirmed  in  (1897)  170 
111.  550,  48  N.  E.  915. 

The  foreman  of  a  crew  of  bridge  re- 
pairers, who  has  just  given  directions 
with  regard  to  the  manner  in  which  a 
gin  pole  is  to  be  taken  down,  is  justi- 
fied in  acting  on  the  assumption  that 
his  directions  will  be  followed,  and  is 
not  necessarily  negligent  because,  in- 
stead of  supervising  the  work,  and  giv- 
ing his  attention  to  seeing  that  his  or- 
ders are  obeyed,  he  turns  away  from 
the  pole  and  proceeds  to  render  manual 
assistance  to  some  other  members  of 
his  crew  in  performing  another  opera- 
tion. Bouser  v.  Chicago,  R.  I.  d  P.  R. 
Co.  (1882)  60  Iowa,  230,  46  Am.  Eep. 
65,  14  N.  W.  778. 

A  seaman  knocked  into  an  open  hatch- 
way by  a  barrel  which  was  being  loaded 
on  the  vessel,  and  killed,  is  not  guilty 
of  contributory  negligence  merely  be- 
cause he  did  not  anticipate  negligence 
on  the  part  of  the  man  in  charge  of  the 
loading.  Davies  v.  Oceanic  8.  8.  Co. 
(1891)  89  Cal.  280,  26  Pac.  827. 

A  coal  miner  who  is  working  near  the 
place  where  a  derailed  car  is  being 
replaced  upon  the  tracks  under  the  per- 
sonal supervision  of  his  superior  may 
assume  that  the  latter  will  see  that  the 
car  is  safely  chocked.  Broadway  Coal 
Min.  Co.  V.  Davis  (1909)  —  ity.  — , 
122  S.  W.  228. 

A  servant  employed  in  a  quarry  has 
a  right  to  presume  that  heavy  stones 
will  not  be  swung  over  him.  Morena  v. 
Winston  (1907)  194  Mass.  378,  80  N. 
E.  473. 

(h)  Dangers  incurred  in  dealing  with 
explosives. — A  servant  is  entitled  to  act 
on  the  presumption  that  the  master  has 
done  his  duty  in  regard  to  the  ascer- 
tainment of  the  existence  of  danger 
from  unexploded  blasts.  Kelley  v.  Cable 
Co.    (1887)    7  Mont.  70,  14  Pac.  633. 

An  employee  in  a  quarry  was  not 
guilty  of  contributory  negligence  in  fail- 
ing to  discover  a  quantity  of  dynamite 
that  had  been  left  in  the  quarry,  al- 
though he  knew  that  some  had  been 
found  therein,  where  he  did  not  know 
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Another  situation  in  which  some  relaxation  of  vigilance  is  always 
deemed  excusable  is  presented  in  those  cases  in  which  he  had  reason- 
able grounds  for  believing  that,  if  he  was  threatened  by  some  transi- 
tory danger,  he  would  receive  timely  warning  of  its  approach  from 
the  employee  or  employees  whose  duty  it  was  to  give  the  warning.^ 

In  some  instances  the  servant's  right  to  rely  upon  the  performance 


that  it  was  found  at  the  place  where  he 
was  injured  by  its  explosion,  and  he 
had  heard  the  foreman  order  its  re- 
moval. Alton  Lime  &  Cement  Go.  v. 
Galvey    (1892)    47   111.  App.   343. 

A  servant  engaged  in  removing  "bosh 
plates"  in  a  blast  furnace  has  a  right 
to  rely  upon  the  exercise  of  due  care 
upon  the  part  of  the  superintendent  to 
protect  him  from  being  injured  by  the 
escape  of  fire  and  flame.  Illinois  Steel 
Go.  V.  McFadden  (1902)  196  111.  344, 
89  Am.  St.  Rep.  319,  63  N.  E.  671. 

(i)  Dangers  incurred  in  excavating 
hanks  of  earth,  etc. — ^An  employee  is 
not,  as  a  matter  of  law,  guilty  of  con- 
tributory negligence  in  continuing  to 
excavate  an  embankment  at  its  ba^e 
after  seeing  the  bulged  condition  of  the 
bank  overhead,  with  knowledge  that 
earth  had  frequently  fallen  from  the 
embankment  at  other  points,  where  the 
bank  had  been  in  such  condition  for 
three  or  four  hours  and  he  relied  upon 
the  foreman  to  remove  the  overhanging 
portion  as  fast  as  safety  required. 
Bradley  v.  Chicago,  M.  &  St.  P.  R.  Co. 
(1897)    138  ivlo.  293,   39  S.  W.  763. 

A  laborer  who  is  set  to  work  at  the 
foot  of  a  bank,  and  who  does  not  know 
of  the  dangerous  condition  into  which 
it  has  been  brought,  as  a  result  of  the 
efforts  of  his  colaborers  to  throw  out  a 
large  mass  by  inserting  levers  into  the 
upper  surface  of  the  bank,  at  a  place 
where  he  cannot  see  what  has  been  done, 
is  not  necessarily  negligent  because  he 
remained  at  work,  relying  on  the  ex- 
ercise of  care  by  his  superiors.  Deppe 
V.  Chicago,  R.  I.  &  P.  B.  Co.  (1874) 
38  Iowa,  592. 

fj)  Dangers  incurred  J)y  workman  on 
ships. —  (See  also  subd.  ( g ) ,  supra ) .  A 
grain  trimmer  who  proceeds  to  work 
under  a  hatchway,  after  an  indication 
by  the  mate  that  it  is  time  to  resume 
work,  and  the  hatch  covers  have  been 
placed  in  position,  so  as  to  exclude  the 
light,  has  a  right  to  assume  that  the 
adjustment  of  the  hatch  covers  has  been 
completed,  and  is  not  negligent  in  being 


under  the  hatch.  Crav?ford  v.  The  Wells 
City  (1889)  38  Fed.  47. 

(k)  Dangers  caused  iy  open  trap- 
doors, etc. — A  servant  does  not  assume 
the  risk  from  an  open  trapdoor  in  a 
passageway,  over  which  he  is  required 
to  pass  in  the  course  of  his  duty,  al- 
though he  knows  of  the  existence  of  the 
door,  where  he  does  not  know  that  it  is 
open,  and  the  master  has  neglected  his 
duty  to  place  lights  or  guards  to  pro- 
tect him  from  danger.  Irmer  v,  St. 
Louis  Brewing  Co.  (1897)  69  Mo.  App. 
17. 

A  workman  who  is  injured,  during 
the  construction  of  a  ship,  by  falling 
through  an  unbolted  door  at  the  side  of 
the  ship,  is  entitled  to  go  to  trial  on 
averments  that  it  was  the  duty  of  the 
foreman,  a  person  "exercising  superin- 
tendence," to  see  that  the  doors  were 
fastened,  or  to  have  warned  liim  that 
they  were  not  fastened;  that  this  person 
failed  to  perform  either  of  these  duties; 
and  that  the  plaintiff,  having  to  step 
back  in  the  course  of  his  work,  came 
against  what  he  was  entitled  to  assume 
was  fixed,  and  fell  through  to  the  dock. 
Thomson  v.  Scott  (1897)  25  Sc.  Sess. 
Cas.  4th  series,  54. 

(1)  Dangers  incurred  in  mines. — ^A 
miner  has  a  right  to  rely  upon  a  mark 
made  by  a  pit  boss  which  indicated  that 
there  was  no  gas.  Mt.  Nebo  Anthracite 
Coal  Go.  V.  Williamson  (1905)  73  Ark. 
530,  84  S.  W.   779. 

(m)  Dangers  incurred  from  ele- 
vators.— An  employee  engaged  in  trans- 
ferring baggage  by  means  of  an  elevator 
has  a  right  to  assume  that  the  head 
man  will  perform  his  duty  and  see  that 
the  trucks  are  properly  placed  on  the 
elevator.  Turner  v.  Terminal  R.  Asso. 
(1908)_  132  Mo.  App.  38,  111  S.  W.  841. 

5  This  is  the  rationale  of  the  deci- 
sions asserting  the  action  to  be  main- 
tainable where  a  part  of  a  train  which 
had  been  uncoupled  and  drawn  some 
little  distance,  backed  up  again  without 
warning  and  struck  the  brakeman,  who, 
after  uncoupling  the  cars,  had  proceed- 
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of  a  coservant's  duty  is  rendered,  if  possible,  still  more  unquestionable 
by  the  fact  that  he  himself  had  taken  specific  steps  calculated  to  se- 


ed to  do  some  work  on  the  coupler. 
Hooper  v.  Great  Northern  R.  Co.  (1900) 
80  Minn.  400,  83  N.  W.  440. 

Where  a  switchman  engaged  in  en- 
grossing duties  was  run  down  by  a 
train.  Cincinnati,  I.  St.  L.  d  C.  R.  Co. 
V.  Long  (1887)  112  Ind.  166,  11  N.  E. 
322. 

Where  a  switchman,  engaged  in  coup- 
ling cars  that  were  being  kicked  to- 
wards him  by  another  switching  crew 
on  a  transfer  track,  was  injured,  eight 
or  ten  cars  being  kicked  towards  him  at 
a  high  rate  of  speed.  St.  Louis,  I.  M. 
<£  8.  R.  Co.  V.  McCain  (1900)  67  Ark. 
377,  55  S.  W.  165. 

Where  an  engine  wiper  was  injured, 
while  engaged  in  coupling,  owing  to  his 
having  stood  with  his  back  to  an  ap- 
proaching engine,  which  did  not  give 
the  usual  signal'  as  it  drew  near.  Rah- 
man V.  Minneapolis  &  N.  W.  R.  Co. 
(1890)    43  Minn.   42,  44  N.  W.  522. 

Where  a  car  inspector  stood  upon  a 
track  in  a  railroad  yard,  relying  upon 
the  observance  of  the  duty  and  practice 
of  the  employees  to  keep  the  bells  ring- 
ing on  engines  moving  within  the  yard. 
Missouri,  E.  &  T.  R.  Co.  v.  McGlamory 

(1896)  89  Tex.  635,  35  S.  W.  1058,  re- 
versing (1896)  —  Tex.  Civ.  App.  — ,  34 
S.  W.  359. 

Where  a  station  agent  engaged  in 
unloading  a  car — work  requiring  his 
presence  on  the  main  track — ^was  run 
down  by  a  freight  train.  Snyder  v. 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  (1899) 
60  Ohio  St.  487,  54  N.  E.  475. 

Where  cars  were  run  against  the  one 
which  the  injured  servant  was  loading. 
Freeman  v.  Illinois  C.  R.  Co.  (1901) 
107  Tenn.  340,  64  S.  W.  1. 

Where  a  section  hand  was  struck  by 
a  train  while  working  upon  the  track 
in  a  stooping  position.  Comstock  v. 
Union  P.  R.  Co.  (1895)  56  Kan.  228, 
42  Pac.  724  (appeal  was  on  demurrer 
to  evidence) . 

Where  a  brakeman,  while  walking  so 
near  an  adjoining  track,  only  6  feet 
distant,  in  compliance  with  an  order 
to  walk  from  the  rear  end  of  the  train 
on  a  particular  side  of  the  same,  that 
he  was  struck  by  a  switch  engine  there- 
on.   MoLeod  V.  Chicago  &  N.  W.  R.  Co. 

(1897)  104  Iowa,  139,  73  N.  W.  614. 
Where  a  station  agent  attempted  to 


pass  between  two  cars,  relying  upon 
the  ringing  of  the  bell,  as  required  by 
ordinance,  to  apprise  him  of  the  ap- 
proach of  an  engine  which  he  knew  was 
on  the  track  for  the  purpose  of  push- 
ing the  cars  together.  Gulf,  C.  £  S.  F. 
R.  Co.  V.  Calvert  (1895)  11  Tex.  Civ. 
App.  297,  32  S.  W.  246. 

Where  a  servant  working  in  the  hold 
of  a  vessel  was  injured  by  a  sack  of 
bran,  which  was  thrown  down  after  he 
had  requested  that  no  more  be  thrown 
down.  Lago  v.  Walsh  (1898)  98  Wis. 
348,  74  N.  W.  212. 

Where  employees  went  under  a  car 
on  a  switch,  relying  on  custom  not  to 
send  other  cars  onto  the  switch  without 
warning.  Pittslurg,  C.  G.  &  St.  L.  R. 
Co.  V.  Schaul  (1910)  136  Ky.  652,  136 
Am.  St.  Rep.  273,  124  S.  W.  88.5, 

Where  a  machine  upon  which  the 
plaintiff  was  at  work  was  started  with- 
out warning.  Morrisett  v.  Elizabeth 
City  Cotton  Mills  (1909)  151  N.  C.  31, 
65  S.  E.  514. 

Where  cars  between  which  plaintiff 
is  at  work  are  started  without  the 
customary  warning.  Lake  Shore  d  M. 
S.  R.  Co.  V.  Botefuhr  (1907)  30  Ohio 
C.  C.  67,  10  Ohio  C.  C.  N.  S.  281. 

Where  a  longshoreman  was  struck 
by  a  sling  load  of  lumber  of  which  the 
mate  failed  to  warn  him.  Anderson  y. 
Globe  Nav.  Co.  (1910)  57  Wash.  502, 
107  Pac.  376. 

Where  a  trackman  was  at  work  over 
a  rail  in  a  switch  yard.  Mullin  v.  Cen- 
tral R.  Co.  (1909)  77  N.  J.  L.  241,  72 
Atl.  426. 

Where  the  engine  on  which  an  em- 
ployee was  working  was  started  with- 
out warning.  Lewis  v.  Wabash  R.  Co. 
(1909)  142  Mo.  App.  585,  121  S.  W. 
1090. 

Where  an  engineer  was  backing  his 
engine  under  the  immediate  signals  of 
his  fireman.  International  &  G.  N.  R. 
Co.  V.  Wrai/  (1906)  43  Tex.  Civ.  App 
380,  96  S.  W.  74. 

A  railroad  switchman  is  not  per  se 
guilty  of  negligence  in  going  between 
detached  ears  which  he  has  been  or- 
dered to  couple,  notwithstanding  that 
an  engine  is  attached  to  the  body  of  the 
train  and  the  train  has  been  moved  a 
short  time  before  towards  the  cars,  when 
it  has  been  the  custom  to  give  notice 
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cure  such  performance,®  or  by  the  fact  that  the  cosei-vant  on  whose 

of    such    movements    to    those    making  cars  is  supported  by  evidence  that  he 

such  couplings,  and  no  notice  was  given  was    directly   in    the   line   of   his    duty 

of  any  further  movements.    Lee  v.  Mich-  when     injured,     doing     the     particular 

igan  C.  R.  Co.  (1891)  87  Mich.  574,  49  thing    necessary    to    be    done    to    make 

N.  W.  909.  the   coupling,   and   relying  on   the  fact 

A   section   foreman  who,   before  pro-  that  until  he  should  give  directions  the 

ceeding  to  repair   a  broken  frog  on  a  train  would  remain  where  it  had  been 

trestle,  gives   an  engineer  personal  no-  stopped  by  his  directions,  and  that  while 

tice  not  to  move  his  train  forward  over  engaged  in  changing  the  pin,  with  his 

the  trestle  until  signaled  to  do  so  by  hand    between     the    bumpers,     it    was 

the  foreman,  has  the  right  to  rely  on  caught  and  injured  because  of  the  neg- 

liis  instructions  to  the  engineer,  and  is  ligent   act   of   the   fireman   in   starting 

not  bound  to  be  on  the  lookout  for  the  the  train  back  without  notice.    Nicolaus 

approach   of  the  train  until  it  is   sig-  v.   Chicago,  R.  I.  &  P.  R.  Co.    (1894) 

naled.    Richmond  &  D.  R.  Co.  v.  Farmer  90  Iowa,  85,  57  N.  W.  694. 

(1892)   97  Ala.  141,  12  So.  86.  It  is  for  the  jury  to  say  whether  a 

A  section  hand  riding  on  a  hand  car  car  inspector  was  in  the  exercise  of  due 

is  not,  as  matter  of  law,  guilty  of  con-  care,  where  the  evidence  tended  to  show 

tributory  negligence  in  failing   to  dis-  that     it    was     customary     to    examine 

cover  an  approaching  freight  train  until  trains  in  motion,  and  that  the  plaintiff 

it  is  close  at  hand,  where  it  was  hidden  was   inspecting  such  a  train;    that  the 

by  a  curve  in  the  road,  and  the  custom-  train  which  struck  him  came  upon  him 

ary   signal   on   approaching   a  crossing  unexpectedly  and  rapidly,  without  such 

near  at  hand  was  not  given.     Houston  warning  or  signal  as  he  might  well  ex- 

d   T.   C.  R.   Co.  V.  Rodican    (1897)    15  pect   to   have  received;    that   his    duty 

Tex.  Civ.  App.  556,  40  S.  W.  535.  called  him  to  work  in  dangerous  places. 

Car  inspettors,  one  of  whom  was  at  where  it  would  be  careless  for  ordinary 

work  at  the  end  of  a  car,  and  the  other  persons   to   go;    and  that   there  was   a 

was  holding  a  light  for  him,  were  not  brakeman    on    the    coming   train,    who, 

guilty  of  negligence  in  failing  to  observe  according  to  the  usual  custom,  and  in 

the  approach  of  an  engine  and  car  be-  the  proper  discharge  of  his  duty,  would 

longing    to    another    company    toward  either  slacken   the   speed   of   the  train, 

the  other  end  of  the  car,  where  there  or  give  sufficient  warnino;  to  enable  the 

were  signals  upon  that  end  of  the  car  plaintiff  to  get  out  of  the  way.     Steffe 

indicating  that  it  was  the  end  car  of  v.  Old  Colony  R.  Co.   (1892)   156  Mass. 

a  train,  and  they  had  no  reason  to  be-  262,  30  N.  E.  1137. 

lieve  that  any  other  car  was  to  be  at-  A  brakeman,    in    charge   of   a   train, 

tached,  or  to  believe  that  a  car  would  had   the  right,   while  in  the   discharge 

be   run  upon   their   track   and   coupled  of  his  duties,  to  rely  upon  all  warnings 

with  such  car  without  previous  notice  and  signals  required  to  be  given  by  the 

or  permission.     Abbiti  v.  Lake  Erie  &  rules   of   the   company,   or   adopted   by 

W.  R.  Co.   (1895)   —  Ind.  — ,  40  N.  E.  common   custom   for   the    protection   of 

40.  those  engaged  upon  or  about  its  tracks. 

The  mere  fact  that  an  employee  in  Olines  v.  Oliver  Iron  Min.  Co.  (1909) 
a  car  shop  remained  under  a  car  repair-  108  Minn.  278,  122  N.  W.  161. 
ing  it  when  he  knew  that  the  foreman,  6  The  fact  that  an  employee  of  a  rail- 
who  had  promised  to  protect  him,  had  road  company  while  under  and  repair- 
gone  to  another  portion  of  the  shop,  ing  a  car  on  a  branch  track,  in  the  act 
will  not  bar  a  recovery  unless  he  knew  of  turning  a  nut  upon  a  bolt  between 
that  the  foreman  was  not  keeping  the  bumpers,  took  hold  of  the  bumper 
watch,  and  had  taken  no  other  steps  with  one  hand  for  the  purpose  of  sup- 
to  secure  the  safety  of  the  employee  as  porting  himself,  is  not  negligence,  as  a 
effectually  as  his  own  personal  atten-  matter  of  law,  as  he  had  the  right  to 
tion  would  have  done.  Missouri  P.  R.  suppose  that  the  company's  servants 
€o.  V.  Williams  (1889)  75  Tex.  4,  16  would  discharge  their  duty,  and  that  a 
Am.  St.  Rep.  867,  12  S.  W.  835.  conductor  would  not  disregard  his  sig- 

A  verdict  in  favor  of  a  railroad  brake-  nal     flag,     and     shunt    an    unattended 

man  for  injuries  sustained  in  coupling  freight  car  down  upon  the  branch  track 
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acts  his  safety  depended  had  expressly  promised  to  protect  him ; ''  or 
by  the  fact  that  the  duty,  from  a  breach  of  which  his  injury  resulted, 
had  to  his  knowledge  been  regularly  fulfilled  for  a  considerable  pe- 
riod.* 

The  right  of  a  servant  to  rely  upon  the  master's  having  taken  pre- 
cautions to  meet  certain  contingencies  is  not  affected  by  his  knowledge 


against  the  car  he  was  repairing.  Mur- 
phy V.  New  York  G.  &  H.  R.  R.  Go. 
(1890)    118  N.   Y.   527,  23   N.   E.  812. 

An  engineer  is  not  guilty  of  contrib- 
utory negligence  precluding  recovery 
for  his  death  caused  by  another  train 
running  into  the  rear  of  his  train,  in 
going  under  his  engine  to  remedy  a 
hot  box  without  ascertaining  whether 
the  conductor  had  sent  back  a  flagman 
to  protect  the  train  when  it  stopped,  as 
required  by  the  rules  of  the  company,  in 
the  absence  of  any  negligence  on  his 
part  in  giving  the  proper  signal  to  the 
conductor  to  send  back  a  flagman.  In- 
ternational c£-  G.  N.  R.  Co.  V.  Gulpepp'er 
(1898)  19  Tex.  Civ.  App.  182,  46  S. 
W.  922. 

Trackmen  on  a  hand  car  have  a  right 
to  suppose  that  an  approaching  train 
will  slow  up  in  obedience  to  a  warning 
that  has  been  sent  by  a  flagman,  and 
are  not  negligent  in  remaining  at  their 
places  upon  the  hand  car,  with  their 
boss,  until  it  appears  that  the  train  is 
not  about  to  heed  the  signal.  Howard 
v.  Delaware  &  U.  Ganal  Go.  (1889)  6 
L.R.A.  75,  40  Fed.  195. 

Contributory  negligence  is  not  avail- 
able as  a  defense  to  an  action  by  a 
brakeman  who  attempted  to  picK  a  coup- 
ling pin  from  the  track,  as  a  train  was 
slowly  backing  towards  him,  having 
first  signaled  the  fireman  who  was  in 
charge  of  the  locomotive  to  stop,  and 
was  injured  by  the  failure  of  the  fire 
man  to  obey  the  signal.  Steele  v.  Gen- 
tral  R.  Go.  (1876)  43  Iowa,  109. 

A  miner  was  not  guilty  of  contribu- 
tory negligence  in  returning  to  his  work 
for  the  purpose  of  igniting  a  blast,  after 
going  to  notify  the  person  in  charge  of 
the  ventilation  of  the  mine  that  a  dan- 
gerous amount  of  gas  had  accumulated 
at  the  place  where  he  was  working,  if  it 
is  not  shown  that  he  did  not  allow  a 
reasonable  time  to  elapse  before  return- 
ing, in  which  to  free  the  place  of  the 
eas.  Sommer  v.  Garhon  Hill  Goal  Co. 
(1898)  32  C.  C.  A.  156,  59  U.  S.  App. 
519,  89  Fed.  54. 


A  carpenter  employed  to  reconstruct 
the  paneling  around  an  elevator,  who, 
while  thus  engaged,  is  struck  by  a  de- 
scending elevator,  after  he  had  told  the 
elevator  boy  who  had  gone  up  with 
the  elevator  to  stay  up,  because  he  had 
got  to  do  the  work,  can  recover  for 
the  injuries  received  from  the  owner  of 
the  building,  by  whom  the  elevator  boy 
was  employed.  Donovan  v.  Gay  (1888) 
97  Mo.  440,  11  S.  W.  44. 

T  As,  where  a  car  inspector  continued 
the  inspection  of  the  cars  after  he  had 
consented  to  the  removal  of  certain  oth- 
er cars  from  the  train,  reliance  being 
placed  upon  the  promise  of  the  yard 
foreman,  who  controlled  the  movement 
of  cars,  that  none  would  be  sent  back 
on  that  track.  Canon  v.  Chicago,  M.  & 
St.  P.  R.  Co.  (1897)  101  Iowa,  613,  70 
N.  W.  755. 

The  contributory  negligence  of  a 
brakeman  is  a  question  for  the  jury, 
upon  evidence  that  his  conductor  or- 
dered him  to  examine  the  couplings, 
promising  to  keep  watch,  and  that  while 
he  was  engaged  in  repairing  a  defective 
coupling  the  conductor,  without  warn- 
ing, signaled  the  engineer  to  back  other 
cars  against  the  stationary  one  on 
which  the  brakeman  was  at  work,  there- 
by injuring  him.  Walker  v.  Gillett 
(1898)   59  Kan.  214,  52  Pac.  442. 

8  In  Shoner  v.  Pennsylvania  Go. 
(1891)  130  Ind.  170,  28  N.  E.  616,  the 
facts  of  which  are  given  in  note  4, 
subd.  (b),  supra,  the  court  said:  "The 
fact  that  the  appellant  had  worked  on 
that  same  section  and  had  resided  in  the 
immediate  vicinity  for  three  years,  only 
strengthens  the  conclusion  we  have 
reached.  In  the  absence  of  any  show- 
ing to  the  contrary,  it  will  be  presumed 
that  during  those  years  the  employees 
of  the  appellee,  working  at  that  point, 
had  been  observant  of  the  duty  of  re- 
ciprocal care  for  the  safety  of  each 
other,  which  the  law  imposes  on  them, 
and  had  also  obeyed  the  law  requiring 
the  stopping  of  trains,  and  observation 
of  the  track  before  attempting  to  run 
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that  his  fellow  servants  are  habitually  guilty  of  a  practice  which 
endangers  his  safety.* 

1272.  [356]  limits  of  the  servant's  right  to  act  upon  these  pre- 
sumptions.— The  servant's  right  to  act  upon  the  presumptions 
exemplified  in  the  two  preceding  sections  is  predicated  only  in  so  f  ar 
as  he  is  not  affected  with  notice  of  circumstances  which  would  indi- 
cate to  any  reasonably  intelligent  man  that  those  presumptions  were 
unjustifiable.  To  ascribe  any  larger  effect  to  such  presumptions 
would  virtually  result  in  absolving  him  from  the  obligation  of  using 
ordinary  care  to  secure  his  own  safety.* 


over  the  crossing.  If  so,  his  knowledge, 
thus  acquired,  would  indicate  that  the 
safest  place  for  a  workman,  on  the  line 
of  the  track,  would  be  the  crossing,  as 
he  would  there  be  reasonably  certain  to 
be  seen  and  warned  in  time  to  escape 
danger." 

When  a  yard  master,  in  the  discharge 
of  his  duties,  is  required  to  occupy 
places  of  danger,  he  may,  in  regulating 
liis  conduct,  rely  upon  the  custom  of 
the  railway  company  in  the  movement 
of  its  trains  and  engines.  Graham  v. 
Minneapolis,  St.  P.  &  S.  Sie.  M.  R.  Go. 
(1905)   95  Minn.  49,  103  N.  W.  714. 

It  is  not  the  duty,  as  a  matter  of 
law,  for  a  track  repairer  engaged  in 
tamping  gravel  under  a  tie  constantly 
to  look  and  listen  for  trains  approach- 
ing from  behind  him,  where  it  is  cus- 
tomary for  signals  to  be  given  to  labor- 
ers so  employed  upon  the  approach  of 
trains.  St.  Louis,  I.  M.  <&  S.  R.  Co.  v. 
Jackson  (1906)  78  Ark.  100,  6  L.R.A. 
(N.S.)  646,  93  S.  W.  746,  8  Ann.  Gas. 
328. 

9  Petmsylvania  Oo.  v.  McCaffrey 
(1894)  139  Ind.  430,  38  N.  E.  67,  where 
it  was  held  that  the  knowledge  of  a 
section  foreman  that  a  train  crew  was 
habitually  depleted  at  the  point  where 
his  hand  car  was  thrown  oflF  the  track 
by  the  train,  while  running  with  only 
part  of  the  crew,  did  not  charge  him 
with  contributory  negligence  in  attempt- 
ing to  place  the  hand  car  on  the  track 
without  knowing  that  the  crew  was  on 
the  train.  The  theory  of  defendant  was 
that  the  plaintiff's  knowledge  of  the 
habit  .threw  upon  him  the  duty  of  in- 
quiring, with  a  view  to  finding  out 
whether  the  habit  was  persisted  in  on 
any  particular  occasion. 

1  A  servant  has  no  right  to  assume 
that  the  master  has  done  his  duty  in 


furnishing  safe  appliances  with  which 
to  work,  and,  acting  on  this  assumption, 
to  neglect  the  exercise  of  ordinary  care 
for  his  own  safety  against  open  and 
patent  dangers  discoverable  by  the  use 
of  his  own  senses.  Anderson  v.  0.  N. 
Nelson  Lumber  Co.  (1896)  67  Minn.  79. 
69  N.  W.  630. 

"No  sane  man  is  expected  to  act  upon 
an  assumption  which  he  knows  to  be 
false."  Jennings  v.  Tacoma  R.  &  Motor 
Co.  (1893)  7  Wash.  275,  34  Pac.  937 
(servant  of  street  car  company  held  to 
be  negligent  in  continuing  to  walk 
alongside  a  car  which  he  was  pushing, 
when  it  was  approaching  a  place  where 
the  distance  between  it  and  a  wall 
would  be  so  small  that  he  would  be 
crushed ) . 

Unless  the  master,  as  well  as  the  serv- 
ant, has  notice  of  a  defect  the  latter  is 
not  justified  in  assuming,  when  he  has 
occasion  to  use  the  defective  appliance 
after  the  lapse  of  a  few  weeks,  that  it 
has  been  repaired.  Pennsylvania  Co.  v. 
Burgett  (1893)  7  Ind.  App.  352,  33  K. 
E.  914,  34  N.  E.  650   (wagon). 

If  the  rules  of  a  railway  company 
made  it  the  duty  of  the  engineer  to  slow 
up  or  stop  as  he  approached  a  switch, 
and  also  made  it  the  duty  of  a  brake- 
man  to  signal  the  engineer  to  slow  up  at 
such  a  place,  the  brakeman  cannot  re- 
cover if  he  fails  to  perform  this  duty, 
and  is  injured  by  a  derailment  resulting 
from  that  failure.  In  such  a  case  he 
would  have  no  more  right  to  presume 
that  the  engineer  would  do  his  duty  by 
slowing  up  and  stopping  than  the  en- 
gineer has  to  presume  that  the  brake- 
man  would  do  his  duty  by  giving  the 
signal.  LouAsmlle  d  R.  Co.  v.  MotTi- 
ershed  (1893)   97  Ala.  261,  12  So.  714. 

The  conductor  of  a  train  is  guilty  of 
negligence  if  he  relies  on  a  signal  of  a 
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ITor  13  the  servant  who  has  to  work  in  a  position  where  he  is  ex- 
watchman  at  a  bridge,  which  is  not  giv-  with  substantially  unchecked  speed,  is 
en  in  accordance  with  the  rules  of  the  negligent,  although  it  was  the  duty  of 
company;  and  if  he  does,  he  cannot  re-  the  hostler  in  charge  of  the  engine  to 
cover  for  am  injury  received  by  him  in  stop  it,  and  wait  for  a  signal  before  go- 
consequence.  Columlus  <£  W.  R.  Go.  v.  ing  on  the  turntable.  Cowles  v.  Ohica- 
Bridges  (1888)  86  Ala.  448,  11  Am.  St.  go,  R.  I.  &  P.  R.  Go.  (1897)  102  Iowa, 
Rep.  58,  5  So.  864.  507,  71  N.  W.  580. 

In  Central  R.  &  Blcg.  Go.  v.  Brantley  An  engineer  who  knows  that  the  con- 
(1893)  93  Ga.  259,  20  S.  E.  98,  where  ductor  of  his  train  has  received  notice 
a  servant  was  injured  by  reason  of  the  that  there  are  no  further  orders  for  his 
tact  that  a  train  was  run  at  a  rate  ex-  train,  and  that  the  rules  of  the  company 
ceeding  that  allowed  by  the  company's  require  the  train  to  remain  at  the  sta- 
rules  and  by  a  municipal  ordinance,  the  tion  where  it  is  until  the  arrival  of  a 
court  laid  it  down  that  it  was  error  to  train  from  the  opposite  direction,  and 
charge  that  he  could  act  upon  presump-  that  there  will  probably  be  a  collision 
tions,  without  charging  in  the  same  con-  if  he  starts  his  train,  is  guilty  of  such 
nection  that  he  must  act  upon  what  he  contributory  negligence  as  will  prevent 
saw  and  heard  at  the  time;  and  if  he  a  recovery  for  his  death  by  obeying  a 
saw  that  the  engine  was  moving  at  a  signal  of  the  conductor  to  start  the 
high  rate  of  speed,  he  had  no  right  to  train,  where  one  of  the  rules  provides 
act  upon  the  presumption  that  it  was  that  the  conductor  shall  have  charge  and 
moving  at  a  rate  different  from  that  at  control  of  all  persons  employed  on  the 
which  he  saw  it  was  moving,  merely  be-  train  except  where  his  directions  con- 
cause  the  law  required  it  to  move  at  a  flict  with  the  rules,  or  involve  risk  or 
slower  rate.  hazard,  in  which  case  the  engineer  will 

A  brakeman  about  to  couple  cars  is  be   held   equally   accountable.     York  v. 

not  justified  in  acting  on  the  presump-  Chicago,  M.  d  St.  P.  R.  Co.   (1896)   98 

tion   that  a  stop   signal  given  by  him  Iowa,   544,   67   N.   W.   571.     The  court 

will  be  obeyed,  where  he  knows,  or  by  said  that  the  engineer  was  not  justified 

the    exercise    of    ordinary    care    might  in   acting   on  the  assumption   that  the 

know,  that  the  signal  has  been  misun-  conductor     had     received     information 

derstood,  or  is  not  being  obeyed.    Nioh-  which  would  warrant  moving  the  train. 

ols  V.  Chicago,  R.  I.  &  P.  R.  Co.  (1886)  It  is  error  to  give  an  instruction  in 

69  Iowa,  154,  28  N.  W.  571.  such  terms  that  the  jury  may  infer  that 

It  is  negligence  for  a  brakeman  to  as-  the  rule  of  law  is  "that  the  right  of  one 

sume  that  an  engineer  could  see  the  sig-  employee    to    presume    that    other    em- 

nals  he  made  before  going  between  cars  ployees  will  do  their  duty  will  exempt 

to  couple  them,  although  he  could  not  him    from    responsibility    for    his    own 

himself  see  the  engineer  because  of  the  negligence."     Alabama  G.  8.  R.  Co.  v. 

cars  standing  on  a  curve.   Long  v.  Cor-  Roach  (1895)   110  Ala.  266,  20  So.  132 

onado  R.  Co.    (1892)    96   Cal.  269,   31  (a  case  in  which  the  injury  was  due  to 

p        ■.  yQ  the  fact  that  the  servant,  a  car  repairer. 

It   is   negligence  for   a  brakeman  to  ^^^  not  put  out  danger  signals), 

give  signals  to  an  engineer  out  of  sight.  Notwithstanding   the   servant  s   right 

!nd   then   proceed  with   a  coupling,   on  to   rely   upon   the   master  s   exercise   of 

the   assumption   that  the   signals  were  due    care     he    himself    must   use    such 

seen.      Richmond    &    D.    R.    Co.    v.    De  care^     I^^«^  Head  Coal   Go.  ^    mil^ 

Butts  (1894)   90  Va.  405,  18  S.  E.  837.  (1908)   33  Ky.  L.  Rep.  650,  110  S.  W. 

A  brakeman   who,    after   seeing   that  813. 

his  signals  to  the  cars  to  slow  up  while  A  switchman  whose  duty  it  is  to  at- 

approaehing     for     coupling     were     not  tend  to  a  switch  engine  is  not  justified 

obeyed,  steps  in  between  them  to  make  in  sitting  upon  the  footboard  of  the  en- 

the  coupling    is  negligent.     'Norfolk  &  gine  to  eat  his  lunch,  in  reliance  upon 

TT  R.  Go.\.  Cottrell  (1887)  83  Va.  512,  his   coemployees   doing  their   duty  and 

3  S    B    123.  ""t     sending     other     engines     or     cars 

a'ti  pmnlovee  who  goes  in  front  of  an  against  the  engine.    Adams  v.  Southern 

cn-ine  which  has  almost  reached  a  turn-  R.  Go.  (1910)   166  Ala.  449,  51  So.  987. 
table,  knowing  that  it  is  still  moving 
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posed  to  certain  well-known  dangers  of  a  transitory  nature  relieved 
entirely  of  the  duty  of  keeping  a  lookout  for  those  dangers.^ 

The  presumption  that  a  coemployee  will  perform  a  certain  duty 
enures  to  the  benefit  only  of  servants  who  know  that  the  duty  in  ques- 
tion has  been  imposed  on  that  coemployee,'  and  whose  work  requires, 
them  to  be  at  the  place  where  the  nonperformance  of  the  duty  will 
expose  them  to  danger.* 

2  The  failure  of  a  train  wliich  a  sec-  man  of  any  imputation  of  negligence 
tion  hand  knows  customarily  signals  at  in  going  between  a  standing  and  a  mov- 
a  whistling  post,  to  give  such  signal  ing  car  to  examine  the  automatic  coup- 
will  not  of  itself  excuse  him  from  want  lers,  if  he  gave  the  signal  to  stop  under 
of  performance  of  the  general  duty  of  such  circumstances  as  would  reasonably 
using  his  eyes  while  working  upon  the  impress  him  with  the  idea  that  the  sig- 
track,  but  he  has  a  right  to  depend  nal  would  be  observed  by  the  engineer, 
upon  the  knowledge  of  such  custom  to  or  by  the  conductor  and  communicated 
some  extent.  Davis  v.  New  York,  N.  H.  to  the  engineer,  although  he  did  not  look 
&  B.  R.  Co.  (1893)  159  Mass.  532,  34  to  see  whether  his  signal  had  been 
N.  E.  1070.  obeyed,  imposes  too  low  a  degree  of  cau- 

A  railroad  employee  engaged  in  clean-  tion  upon   tne   brakeman.     Western   R. 

ing  under  a  switch  bar  in  the  yard,  so  Co.  v.  Williamson.  (1897)   114  Ala.  131, 

that    his    attention    will    naturally    be  21  So.  827.    , 

withdrawn  from  approaching  trains.  An  instruction  that  the  plaintifl''s  in- 
but  separated  frona  the  other  section  testate,  an  employee  in  defendant's 
men,  who,  as  well  as  himself,  are  under  switch  yard,  had  a  right  to  rely  upon 
charge  of  a  foreman  who  ordinarily  an  engineer's  obeying  the  rules  of  the 
looks  out  for  the  men  and  warns  them,  company  and  having  a  switcnman  up- 
must  know  that  under  such  circumstan-  on  the  running  board  of  the  engine,  is 
ces  he  is  not  relieved  from  the  necessity  misleading  where  all  the  evidence  shows 
of  keeping  watch  for  himself,  and  is  not  he  saw  the  approaching  engine  and  ten- 
free  from  negligence  in  failing  to  do  so.  der  when  he  went  upon  the  track,  and 
Lynch  v.  Boston  &  A.  R.  Co.  (1893)  159  knew  as  well  as  the  engineer  did  wheth- 
Mass.  536,  34  N.  E.  1072.  er  there  was  a  switchman  there  or  not. 

A  request  by  the  foreman  of  a  gang  Louisville  &  N.  R.  Co.  v.  Banks   (1902) 

of  railroad  men  to  the  engineer   on  a  132  Ala.  471,  31  So.  573. 

yard  engine  to   look   out   for   the   men  A   section  hand  working  on   a  track 

when  he  comes  back  does  not  entitle  one  cannot  rely  upon  the  foreman  to  warn 

of  such  men  to  go  upon  the  track  after  him  of  the  danger  of  approaching  trains, 

dark  without  any  light,  in  reliance  upon  where  he  knew  that  the  foreman  was 

the  engineer's  warning  him  on  coming  350  feet  away,  and  on  the  opposite  side 

back  with  his  engine.     Tumalty  v.  New  of    him    from    the    approaching    train, 

York,   N.  ti.   &  H.  R.   Go.    (1898)    170  and  was  in  charge  of  other  men.    Blute 

Mass.  164,  49  N.  E.  85.  v.  New  York,  N.  H.  £  H.  R.  Co.  (1907) 

The  mere  tact  of  the  engineer's  not  195  Mass.  395,  81  N.  E.  188. 
having  rung  his  bell,  as  was  customary  3  A  rule  of  a  railroad  company  re- 
when  returning  with  the  engine  after  quiring  yard  engines  to  carry  two  green 
making  a  flying  switch,  will  not  pre-  lights  at  night  except  when  provided 
vent  the  inference  of  negligence  where  a  with  headlight  both  front  and  rear  does 
brakeman,  who  was  familiar  with  this  not  relieve  an  employee  who  does  not 
method  of  switching,  stepped  on  the  know  of  such  rule  from  being  guilty  of 
track  just  after  the  passage  of  the  en-  contributory  negligence  in  walking  on  a 
gine,  for  the  purpose  of  blocking  the  car  dark  night  upon  a  track,  at  a  place 
being  switched,  so  as  to  prevent  it  from  which  is  very  dangerous  even  in  the  day- 
colliding  with  another  one,  and  was  time.  Tumalty  v.  Neio  York,  N.  B.  <t 
struck  bv  the  engine.  St.  Louis,  I.  M.  E.  R.  Co.  (1898)  170  Mass.  164,  49  N. 
d  S.  R.  Co.  V.  Ross  (1892)  56  Ark.  271,  E.  85. 
19  S.  W.  837.  4  In    Loeffler   v.    Missouri   P.   R.   Co, 

An  instruction  which  relieves  a  brake-  (1888)   96  Mo.  267,  9  S.  W.  580,  it  was 
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1273.  [357]  Necessity  of  act  which  caused  the  injury —  An  act  of  a 

nonculpable  character  cannot  be  converted  into  a  culpable  one  merely 
by  showing  that  it  was  not  necessary  under  the  circumstances.''  But 
the  fact  that  a  certain  course  of  conduct  which  is  deemed  to  import 
negligence  was  adopted  without  any  necessity  is  frequently  adverted 
to  as  an  element  which  constitutes  a  corroborative  or  cumulative 
reason  for  declaring  the  action  not  to  be  maintainable.^  And  this 
conception  may  evidently  be  regarded  as  an  implied  element  in  nu- 
merous other  cases  where  it  is  not  mentioned. 

On  the  other  hand;  it  is  conceded  that  evidence  which  tends  to 
show  that  the  servant  acted  under  the  pressure  of  necessity  will  fre- 
quently render  it  impossible  to  say,  as  a  matter  of  law,  that  he  was 
negligent,  although  the  circumstances  may  have  been  such  that,  if 
the  factor  of  necessity  were  abstracted,  he  could  not  have  recovered.* 


held  that  a  servant  who  was  run  over  in 
a  tunnel  where  he  had  no  right  to  be  at 
that  time  was  guilty  of  contributory 
negligence,  and  could  not  recover,  even 
if  the  bell  on  the  engine  was  not  rung, 
no  ordinance  having  been  violated  by 
this  omission.  Compare  cases  cited  in 
§  1253,  ante,  and  chapter  Lxvi.,  post. 

1  Hollenheck  v.  Missouri  P.  R.  Go. 
(1897)  141  Mo.  97,  38  S.  W.  723,  af- 
firmed in  Banc  in  141  Mo.  113,  41  S.  W. 
887  (brakem.an  went  between  slowly 
moving  cars  to  couple  them,  such  an  act 
not  being  deemed  negligent  in  Mis- 
souri ) . 

2  See,  for  example,  Texas  &  P.  R.  Co. 
V.  Patton  (1894)  9  C.  C.  A.  487,  23  U. 
S.  App.  319,  61  Fed.  259;  Osborne  v. 
Knom  &  L.  R.  Co.  (1877)  68  Me.  49,  28 
Am.  Rep.  16;  Union  P.  R.  Co.  v.  Estes 
(1887)  37  Kan.  715,  16  Pac.  131; 
Dandie  v.  Southern  P.  R.  Co.  ( 1890 )  42 
La.  Ann.  686,  7  So.  792;  Larkin  v.  New 
York  C.  &  H.  R.  R.  Co.  (1896)  166 
Mass.  110,  44  N.  E.  122;  Harris  v. 
Chesapeake  &  0.  R.  Co.  (1895)  2  Va. 
Dec.  248,  23  S.  E.  219. 

In  one  case  it  was  declared  that  a  pe- 
tition which  alleged  that  a  foreman  of 
a  switching  crew  was  compelled,  in  the 
performance  of  his  duties,  to  cut  off 
three  cars  while  a  train  was  in  motion, 
and  was  injured  by  the  unballasted  con- 
dition of  the  track,  was  demurrable,  as 
there  was  no  averment  with  regard  to 
the  rate  at  which  the  train  was  moving, 
nor  any  statement  that  he  was  com- 
pelled either  by  duty,  or  by  an  order,  or 
by  the  necessity  of  the  case  to  go  be- 


tween the  cars  while  in  motion.  Par- 
rott  V.  iVero  Orleans  &  Jf.  E.  R.  Co. 
(1894)  62  Fed.  562.  Contrast  cases 
cited  in  §  1250,  note  16,  ante. 

A  ruling  which  assumes  that  a  cer- 
tain act  of  the  plaintiff  was  unneces- 
sary, when  such  necessity  is  one  of  the 
issues  directly  involved  in  the  case, 
upon  which  evidence  is  introduced  on 
both  sides,  is  properly  refused.  Hannah 
V.  Connecticut  River  R.  Co.  (1891)  154 
Mass.  529,  28  N.  E.  682. 

3  Evidence  that,  owing  to  its  peculiar 
construction,  a  certain  engine  could  not 
well  be  oiled  when  it  was  stationary 
has  been  held  sufficient  to  exclude  the 
inference  that  the  engineer  was,  as  mat- 
ter of  law,  negligent  in  standing  on  the 
footboard  to  oil  it  while  it  was  in 
motion.  Missouri  Furnace  Co.  v.  Ahend 
(1883)   107  111.  44,  47  Am.  Rep.  425. 

A  brakeman  was  not  guilty  of  con- 
tributory negligence  in  riding  on  the 
tender  of  a  backing  engine,  it  being 
necessary  for  someone  to  be  in  that 
position  to  keep  a  lookout  for  obstruc- 
tions on  the  track.  Southern  R.  Co.  v. 
Barr  (1900)  21  Ky.  L.  Rep.  1615,  55 
S.  W.  900. 

The  question  of  contributory  negli- 
gence is  for  the  jury  upon  evidence  that 
a  switchman  got  upon  a  caboose  car  at 
the  front  end,  and  finding  the  door 
locked  and  the  platform  crowded  with 
a  number  of  his  fellow  servants,  took 
his  seat  upon  the  second  step  of  the 
platform  with  his  feet  on  the  lower 
step,  and  that  by  reason  of  a 
sudden   lurch  of  the  car  some  portion 
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of  his  person  was  forced  beyond  the  line 
of  the  car  and  thus  came  into  collision 
with  a  switch  stand.  Boss  v.  North- 
ern P.  R.  Go.  (1891)  2  N.  D.  128,  33 
Am.  St.  Rep.  756,  49  N.  W.  655. 

It  is  not,  as  a  matter  of  law,  con- 
tributory negligence  for  a  brakeman  in 
charge  of  a  train  to  ride  on  the  top  of 
a  coal  car,  instead  of  on  the  platform  at 
the  end.  If  he  is  jerked  off  by  a  sudden 
stoppage  of  the  train,  due  to  the  en- 
gineer's negligence,  it  is  for  the  jury  to 
say  whether  he  acted  prudently,  taking 
into  consideration  the  demands  of  duty, 
and  especially  the  need  of  being  in  a 
position  where  he  could  observe  the  cars 
to  which  that  on  which  he  is  riding  is 
about  to  be  coupled,  and  signal  to  the 
engineer  when  occasion  required.  Kari- 
sas  City,  Ft.  S.  cE  M.  B.  Co.  v.  Murray 
(1895)   55  Kan.  336,  40  Pac.  G46. 

It  is  not  negligence  as  a  matter  of 
law,  for  the  engineer  of  a  train,  in  an 
emergency,  to  step  out  from  the  engine, 
which  is  on  a  side  track,  to  the  main 
track,  to  get  signals.  Barry  v.  Hanni- 
bal &  St.  J.  R.  Co.  (1889)  98  Mo.  62, 
14  Am.  St.  Rep.  610,  11  S.  W.  308. 

Evidence  that  an  unusual  strain  to 
which  a  brakeman  subjected  a  brake 
was  necessitated  by  the  fact  that  it  was 
the  only  one  on  the  train  in  good  work- 
ing order  is  admissible  to  rebut  the  in- 
ference of  negligence  in  trie  manner  of 
handling  the  brake.  St.  Louis,  P.  &  N. 
R.  Co.  V.  Dorsey  (1901)  189  111.  251,  59 
N.  E.  593,  affirming  (1899)  89  111.  App. 
555. 

A  railroad  switchman  is  not  negli- 
gent, as  matter  of  law,  in  placing  him- 
self in  front  of  a  moving  car,  where  his 
duties  may  require  it.  Paine  v.  East- 
em  R.  Co.  (1895)  91  Wis.  340,  64  N. 
W.  1005. 

A  brakeman  is  not  guilty  of  contrib- 
utory negligence  in  assisting  in  the 
making  of  a  "flying  switch,"  which  is  a 
highly  dangerous  operation,  where  the 
exigency  of  the  case  demanded  that  tlie 
switch  should  be  made  in  that  way. 
Dooner  v.  Delaware  d  E.  Canal  Co. 
(1894)   164  Pa.  17,  30  Atl.  269. 

An  instruction  that  if  plaintiff,  in- 
jured while  riding  on  the  pilot  of  an 
engine,  could  have  ridden  on  the  steps 
of  the  engine  with  more  safety,  but  for 
his  own  convenience  preferred  to  ride 
on  the  pilot,  defendant  would  not  be 
liable  unless  its  negligence  increased  the 
danger  assumed,  is  properly  refused 
where  the  evidence  shows  that  the  pilot 


was  the  necessary  and  customary  place 
for  a  brakeman  while  making  a  pilot 
bar  coupling,  which  plaintiff  was  doing 
at  the  time.  San  Antonio  &  A.  P.  R. 
Co.  V.  Beam  (1899)  —  Tex.  Civ.  App. 
— ,  50  S.  W.  411. 

Where  a  brakeman  was  injured  while 
coupling  an  engine  with  a  drawbar  so 
low  that  it  passed  under  the  car  with 
which  it  was  being  connected,  the  de- 
fendant is  not  entitled  to  an  unquali- 
fied instruction  that,  if  plaintiff  knew 
the  conditions,  he  was  negligent  in  at- 
tempting to  make  the  coupling,  where 
it  was  in  evidence  that  it  was  necessary 
that  the  cars  should  be  moved  quickly 
to  make  way  for  an  expected  train.  Law- 
less V.  Connecticut  River  R.  Co.  (1883) 
136  Mass.  1.  The  court  said:  "If  the 
plaintiff  had  the  knowledge  supposed  in 
the  requests  for  instructions,  the  ques- 
tion of  his  due  care  depended  to  some 
extent  upon  the  view  the  jury  might 
take  of  his  necessity  for  immediate  ac- 
tion, the  distance  the  hunters  would 
have  to  pass  each  other  before  the  car 
and  engine  would  come  so  near  together 
as  to  injure  him,  the  speed  at  which  the 
engine  was  moving,  the  knowledge  he 
had  that  the  engineer  knew  the  danger, 
the  confidence  he  was  entitled  to  liave 
that  the  engineer  would  so  manage  the 
engine  as  not  to  injure  him,  the  re- 
liance he  was  reasonably  entitled  to 
place  upon  his  ability  to  make  the  con- 
nection so  as  to  prevent  the  hunters 
passing,  and  probably  other  circum- 
stances." 

A  laborer  on  a  gravel  train  who  was 
thrown  off  as  a  result  of  tne  train's  be- 
ginning to  move  while  he  was  attempt- 
ing to  mount  a  car  by  putting  his  foot 
on  a  drawbar  cannot  be  held  negligent, 
as  a  matter  of  law,  on  the  ground  that 
it  was  necessarily  imprudent  to  do  this 
at  a  time  when  orders  had  been  given 
for  the  train  to  start,  ana  he  must 
therefore  have  known  that  it  might 
move  on  at  any  moment.  The  quality 
of  his  conduct  is  a  question  for  the 
jury,  to  be  determined  in  view  of  all 
the  circumstances, — such  as  the  haste 
required  in  getting  aboard  the  train, 
the  condition  of  the  ground  or  ap- 
proaches, and  the  character  of  the  oars 
and  the  absence  of  any  suitable  means 
for  mounting  them.  Boyle  v.  Chicago, 
R.  I.  &  P.  Co.  (1881)  56  Iowa,  765, 
9  N.  W.  360. 

Where  the  evidence  clearly  shows 
that  there  were  only  two  ways  of  cross- 
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But  this  doctrine  does  not  enure  to  the  advantage  of  a  servant  in 
any  case  in  which  his  conduct  v^as  intrinsically  so  rash  that  no  pru- 
dent person  would  have  done  what  he  did.* 

The  necessity  contemplated  by  the  law  is  a  reasonable  and  prac- 
tical one.*  It  is  therefore  a  misdirection  to  charge  a  jury  in  lan- 
guage which  will  lead  them  to  suppose  that  negligence  is  inferable, 
unless  the  act  in  question  was  absolutely  necessary.  It  is  enough  for 
him  to  show  that  the  act  was  reasonable  under  the  circumstances.® 

1274.  [358]  Act  done  in  an  emergency.— The  fact  that,  at  the  time 
when  the  injury  was  received,  no  emergency  existed  which  demanded 
unusually  prompt  action  is,  like  the  absence  of  necessity,  often  men- 
tioned by  the  courts  as  a  subsidiary  ground  for  declining  to  allow  the 
servant  to  recover.'^  On  the  other  hand  the  existence  of  an  emergency 
is  sometimes  treated  as  a  differentiating  or  confirmatory  element. 


ing  the  uncovered  gearing  which  caused 
the  injury,  the  jury  cannot  be  aslced 
to  find  whether  the  plaintitl'  could  not 
have  availed  himself  of  some  other  way 
of  crossing  which  would  have  rendered 
the  accident  impossible.  Rodgers  v. 
Bamilton  Cotton  Co.  (1893)  23  Ont. 
Rep.  425. 

A  miner  required  to  act  in  haste  is 
not  necessarily  guilty  of  contributory 
negligence  in  stepping  on  the  cage  to 
place  a  car,  instead  of  making  use  of 
the  traveling  way  around  the  bottom  of 
the  shaft  Princeton  Coal  d  Min.  Go. 
V.  Roll  (1903)  162  Ind.  115,  66  N.  E. 
169. 

*  A  brakeman  was  guilty,  as  a  matter 
of  law,  of  contributory  negligence  pre- 
cluding recovery  for  injuries  from  fall- 
ing from  the  deadwood  of  a  freight  car 
and  being  run  over  by  the  car  in  at- 
tempting to  walk  along  the  deadwood, 
which  was  about  4  inches  wide,  while 
the  train  was  in  motion,  without  hav- 
ing anything  to  hold  on  to,  even  if  such 
action  was  necessary  to  the  successful 
uncoupling  of  the  car  from  the  tender 
of  an  engine.  Dooner  v.  Delaware  &  H. 
Canal  Co.  (1895)  171  Pa.  581,  33  Atl. 
415. 

An  employee  riding  upon  a  freight 
■elevator  and  injured  by  his  heel  catch- 
ing under  a  beam  while  projecting  from 
the  platform  is  not  relieved  from  the 
imputation  of  contributory  negligence 
by  the  fact  that  the  goods  upon  the 
elevator  were  so  arranged  that  there 
was  not  space  enough  at  the  edge  for 
his  feet  to  be  placed  wholly  upon  the 
M.  &  S.  Vol.  III.— 223. 


platform,  since  in  such  case  the  position 
is  so  manifestly  dangerous  to  a  ca.svial 
observer  that  he  should  not  have  taken 
it  at  all.  Hoehmann  v.  Moss  Engrav- 
ing Co.  (1893)  4  Misc.  160,  23  N.  Y. 
Supp.  787. 

6  British  Columbia  Mills  Co.  v.  Soott 
(1895)   24  Can.  S.  C.  702. 

In  an  action  for  injuries  caused  by 
the  fact  that  the  lever  designed  to  ar- 
rest by  its  fall  the  downward  movement 
of  the  hammer  of  a  drop-press  did  not 
fall  as  the  servant  anticipated  when  he 
removed  the  fastening  by  which  he  had 
kept  it  in  an  upright  position,  for  the 
purpose  of  obtaining  a  more  rapid 
movement  of  the  hammer,  it  was 
held  that  if  this  mode  of  deal- 
ing with  the  lever  was  partially 
or  entirely  the  cause  of  its  not  having 
fallen,  the  fact  that  the  servant  could 
not  have  earned  ordinary  wages  if  he 
had  not  so  fastened  it  would  not  relieve 
him  of  the  charge  of  negligence  in  hav- 
ing operated  the  press  in  an  improper 
manner.  Ebert  v.  Hartley  (1899)  72 
Conn.  453,  44  Atl.  723. 

S  Wilkinson  v.  Graves  (Q.  B.  D. 
1893)  9  Times  L.  R.  464. 

1  See,  for  example,  Kelley  v.  Calumet 
Woolen  Co.  (1900)  177  Mass.  128,  58 
N.  E.  182 ;  Towner  v.  Missouri  P.  R.  Co. 
(1893)  52  Mo.  App.  648;  Southern  B. 
Co.  V.  Arnold  (1897)  114  Ala.  183,  21 
So.  954;  Cook  v.  Bullion-Beck  d  C.  Min. 
Go.  (1895)  12  Utah,  51,  41  Pac.  557; 
Kansas  City,  M.  &  B.  R.  Co.  v.  Thorrir- 
hill  (1904)  141  Ala.  215,  37  So.  412; 
Brett  V.  Frank  (1908)  153  Cal.  267,  94 
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either  absolutely  precluding  a  court  from  declaring  the  servant  neg- 
ligent, as  a  matter  of  law,  or  tending  to  support  the  conclusion  that, 
he  was  free  from  negligence.^ 

In  some  of  the  cases  which  involve  this  evidential  element  the 
emergency  is  one  produced  by  the  necessity  of  doing  a  certain  piece- 
of  work  with  unusual  promptitude.' 


Pac.  1051;  Edwards  v.  Central  R.  Co. 
(1903)  118  Ga.  678,  45  S.  E.  462;  Jack- 
son V.  Greene  (1911)  201  N.  Y.  76,  93 
N.  E.  1107,  reversing  (1909)  134  App. 
Div.  918,  118  N.  Y.  Supp.  930. 

Where  there  is  no  emergency,  an  ex- 
perienced machinist  cannot  recover  for 
injuries  received  in  talcing  hold  of  a 
belt  to  stop  it,  after  he  has  throven  it 
off  the  pulley  by  means  of  a  lever. 
Harris  v.  White  Sewing  Mack.  Co. 
(1910)    204  Mass.  251,  90  N.  E.  542. 

8  "In  determining  whether  an  em- 
ployee has  recklessly  exposed  himself  to 
peril,  or  failed  to  exercise  the  care  for 
his  personal  safety  that  might  reason- 
ably be  expected,  regard  must  always  be 
had  to  the  exigencies  of  his  position, 
indeed  to  all  the  circumstances  of  the 
particular  occasion."  Kane  v.  North- 
ern C.  R.  Co.  (1888)  128  U.  S.  91,  32 
L.  ed.  339,   9  Sup.  Ct.  Rep.  16. 

"Where  one,  without  his  own  fault, 
is,  through  the  negligence  of  another, 
put  in  such  apparent  danger  as  to  cause 
him  terror,  loss  of  self-possession,  and 
bewilderment,  and  as  a  natural  conse- 
quence thereof,  he,  in  attempting  to  es- 
cape, puts  himself  in  a  more  dangerous 
position,  he  is  not,  as  a  matter  of  law, 
chargeable  with  contributory  negligence 
that  will  prevent  him  from  recovering 
damages  for  the  injury."  Junction  Min. 
Co.  V.  Ench  (1903)  111  111.  App.  346 
(servant  left  his  working  place  because 
of  sickness ) . 

"Where,  in  the  face  of  imminent  per- 
il, the  employee  is  obliged  to  act  on  the 
spur  of  the  moment,  he  cannot  be  neces- 
sarily charged  with  negligence  if  he 
does  not  do  the  right  thing."  Woodson 
V.  Prescott  &  N.  W.  R.  Co.  (1909)  91 
Ark.  388,  121  S.  W.  273. 

"On  the  question  of  the  nice  judgment 
which  is  to  be  exercised  by  an  employee 
in  the  attempt  to  save  either  himself 
or  his  fellow  workmen,  or  those  under 
his  control,  from  peril,  the  courts  all 
agree  that  his  action  at  such  time  can- 
not be  too  closely  seannecJ,  or  his  judg- 
ment  too    nicely   weighed."      Smith   v. 


Spokane  Falls  &  N.  R.  Go.  (1909)  52: 
Wash.  350,  100  Pac.  747. 

Forgetfulness  at  a  critical  moment 
is  not  necessarily  negligence.  Kilpat- 
rick  V.  Grand  Trunk  R.  Co.  (1902)  74r 
Vt.  288,  93  Am.  St.  Rep.  887,  52  Atl. 
531. 

In  the  absence  of  convincing  proof 
to  the  contrary,  it  should  be  inferred 
that  one  suddenly  confronted  with  a^ 
dangerous  situation  would  make  every 
effort  within  his  power  to  preserve  his 
own  life  and  avoid  injury.  Davis  v.. 
Eoly  Terror  Min.  Co.  (1906)  20  S.  D. 
399,  107  N.  W.  374. 

Where  the  safety  of  the  servant  is- 
put  in  jeopardy  by  the  negligence  of  the 
master,  and  in  attempting  to  escape  the- 
apparently  imminent  danger  the  serv- 
ant is  injured,  it  is  no  defense  to  the 
master  that  the  servant  misjudged  the 
danger,  provided  the  facts  were  suffi- 
cient upon  which  to  base  a  reasonable- 
fear  that  the  danger  was  impending. 
Self  V.  Adel  Lumber  Co.  (1909)  5  Ga. 
Ap^.   846,   64  S.  E.   112. 

Contributory  negligence  cannot  be- 
imputed  to  a  servant  when  he  was,  by 
the  negligence  of  the  defendant,  put  in- 
imminent  peril,  and  committed  an  er- 
ror of  Judgment  in  an  attempt  to  save 
the  defendant's  property.  Colorado 
Midland  R.  Co.  v.  Brady  (1909)  45- 
Colo.  203,  101  Pac.  62   (coupling  cars). 

3  The  fact  that  when  a  brakeman  un- 
dertook to  make  a  dangerous  coupling- 
the  cars  had  to  be  moved  quickly  to 
make  way  for  an  expected  train  has 
been  mentioned  as  one  of  the  facts  tend- 
ing to  disprove  negligence.  Lawless  v. 
Connecticut  River  R.  Co.  (1883)  13& 
Mass.  1. 

In  deciding  whether  a  brakeman,  in- 
jured while  attempting  to  couple  cars,, 
used  due  care  and  diligence,  the  jury 
may  consider  the  fact  that  he  was,  on  a 
sudden  emergency,  required  to  make  the- 
coupling  in  a  hurry.  St.  Louis,  I.  M.. 
&  S.  R.  Co.  v.  Biggins  (1890)  53  Ark^ 
458,  14  S.  W.  653. 

Evidence   that    a   brakeman    was   in- 
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In  other  cases  tlie  essence  of  the  situation  to  be  considered  is  that 
the  servant  was  confronted  by  a  serious  danger ;  that  he  had  not  suf- 
ficient time  to  deliberate  upon  the  comparative  safety  to  the  alter- 
native courses  of  action  open  to  him  for  the  purpose  of  avoiding  in- 
jury ;  and  that  the  alarm  or  nervous  excitement  produced  by  the  con- 
juncture impaired  his  reasoning  faculties  to  such  a  degree  that  it 
vpas  unjust  to  gauge  the  quality  of  his  conduct  by  the  ordinary  stand- 
ards. It  is  well  settled  that  a  servant  who  is  suddenly  exposed  to 
great  and  imminent  danger  is  not  expected  to  act  with  that  degree  of 
prudence  which  would  otherwise  be  obligatory.  Or,  as  the  doctrine 
is  also  expressed,  a  servant  is  not  necessarily  chargeable  with  neg- 
ligence because  he  failed  to  select  the  best  means  of  escape  in  an 
emergency.* 


jured  while  coupling  a  moving  to  a  sta- 
tionary car  at  a  point  on  the  road 
where  the  business  of  the  company  re- 
quired coupling  of  cars  to  be  frequently 
made,  and  where  the  road  was  defect- 
ive; that  the  accident  occurred  in  the 
night  while  he  was  obliged  to  carry  a 
lantern,  and  at  a  time  when  it  was 
necessary  that  he  should  act  with 
promptness;  and  that  he  was  not  famil- 
iar with  the  condition  of  the  track  at 
that  point, — is  suflScient  to  sustain  a 
finding  that  he  was  not  chargeable  with 
contributory  negligence  in  going  be- 
tween the  cars  in  attempting  to  make 
the  coupling.  Horan  v.  Chicago,  St.  P. 
M.  &  0.  R.  Co.  (1893)  89  Iowa,  329, 
56  N.  W.  507. 

In  a  case  where  a  brakeman  slipped 
on  the  dangerous  surface  formed  by  the 
accumulation  of  ice  and  snow  on  the 
end  gate  of  a  coal  car  which  was  lying 
at  a  slope  of  about  30  degrees,  and 
there  was  no  evidence  that  he  knew  the 
condition  of  the  gate  before  the  time 
when  he  was  about  to  step  on  it  from 
the  adjoining  car,  it  was  held  not  to 
be  error  to  refuse  to  instruct  the  jury 
that  the  defendant  would  not  be  liable 
if  the  gate  was  not  defective,  and  could 
have  been  raised  and  fastened.  Wheth- 
er the  brakeman  was  justified  in  incur- 
ring unusual  risk  in  attempting  to 
pass  over  it,  while  it  was  in  the  posi- 
tion described,  depended  upon  the  haste 
required  in  the  performance  of  the  duty 
in  which  he  was  then  engaged.  Mc- 
Dermott  v.  Iowa  Falls  &  8.  C.  R.  Co. 
(1892)   85  Iowa,  180,  52  N.  W.  181. 

Whether  the  attempt  of  a  special  po- 


liceman  in   the   employ   of   a   railroad 

company  to  get  on  a  moving  train  while 
in  the  discharge  of  his  duty  in  endeav- 
oring to  arrest  trespassers  on  such 
train  is  negligence  is  a  question  of  fact 
for  the  determination  of  the  jury;  and 
the  fact  that  his  companions  made  the 
same  attempt  under  like  circumstances 
indicates  that  the  undertaking  was  not 
so  apparently  perilous  as  to  make  it  one 
which  no  reasonable  man  would  enter 
upon.  Chicago,  R.  I.  £  P.  R.  Co.  v. 
Kinnare  (1900)  91  111.  App.  508,  af- 
firmed in  (1901)  190  111.  1,  60  N.  E.  57. 

See  also  cases  cited  in  §  1364,  subd. 
d,  post. 

4  Bowen  v.  Chicago,  B.  &  K.  C.  R.  Co. 
(1888)  95  Mo.  268,  8  S.  W.  230  (track- 
layer jumped  off  a  train  when  bridge 
gave  way)  ;  Louisville  &  N.  R.  Co.  v. 
Shivell  (1892)  13  Ky.  L.  Eep.  902,  18 
S.  W.  944  (servant  trying  to  remove 
driftwood  which  had  lodged  against  a. 
bridge  jumped  into  the  river,  when  he 
saw  that  it  was  about  to  carry  away  the 
bridge )  ;  Richmond  &  D.  R.  Go.  v.  Far- 
mer (1892)  97  Ala.  141,  12  So.  86  (sec- 
tion foreman,  while  intently  watching 
to  see  how  a  frog  which  he  had  been 
repairing  worked  under  an  engine 
which  was  passing  over  it,  was  sud- 
denly surprised  by  another  engine,  and 
stepped  in  the  wrong  direction)  ;  Hous- 
ton &  T.  C.  R.  Co.  V.  Rodican  (1897)  15 
Tex.  Civ.  App.  556,  40  S.  W.  535  (sec- 
tion hand  jumped  on  track  in  front  of 
car  when  he  discovered  a  train  ap- 
proaching it)  ;  Richmond  &  D.  R.  Go. 
V.  Brovm  (1893)  89  Va.  749,  17  S.  E. 
132   (servant  took  refuge  close  to  a  de- 


3566  MASTER  AND  SERVANT.  [chap.  lii. 

If  the  evidence  adduced  by  the  plaintiff  tends  to  show  that  the 
alarm  and  confusing  circumstances  may  have  been  such  that  a  man  of 

pot    platform,    when    he    was    suddenly  did   not  take    least   dangerous   way   to 

surprised    by    cars    backing    down    on  crawl  out  from  under  engine  which  had 

him);    Gunus  v.   Chicago,  St.   P.   <£   M.  been  struck  by  another   engine);    Lun- 

R.  Co.    (1881)    52  Wis.  672,  10  N.  W.  dergan  v.   Oraustein   (1909)    203  Mass. 

11    (similar  facts,  the  place  of  refuge  532,  89  N.  E.  1034   (driver  brought  his 

being  the  side  of  a  coal  house)  ;   Lake  horse  to  a  sudden  stop  upon   discover- 

Erie  &  W.  R.  Co.  v.  McEenry    (1894)  ing  that  a  trace  was  unhitched)  ;  Peoria 

10  Ind.  App.  525,  37  N.  E.  186  (switch-  c€  P.  Terminal  R.  Co.  v.  Sohantz  (1906) 

man,      while      coupling,      involuntarily  226  111.  506,  80  N.  E.  1041    (trainman 

jerked  his  hand  backwards,  so  that  it  injured  by  defective  step  on  side  ladder 

was  caught  between  the  deadwoods,  as  of  car  which  he  was  obliged  to  descend 

the    approaching    car    gave    a    sudden  rapidly)  ;    Turner  v.   Cocheco   Mfg.   Co. 

lurch   forward)  ;    South   West   Improv.  (1910)   75  N.  H.  521,  77  Atl.  999   (serv- 

Co.  V.  Smith  (1888)  85  Va.  306,  17  Am.  ant  used  rope   instead  of  fire  escape)  ; 

St.  Rep.  59,   7   S.  E.  365    ("door  boy"  Gartland  v.  New  York  Zoological  Soc. 

in  a  mine,  without  a  signal,  attempted  (1909)    61  Misc.  643,  113  N.  Y.  Supp. 

to  open   the   door  to   prevent  the   pos-  1087,    affirmed     (1909)     135    App.    Div. 

sible  consequences  to  himself  of  a  col-  163,  120  N.  Y.  Supp.  24   (servant  scald- 

lision  between  it  and  a  train  of  loaded  ed  by  escaping  steam  would  not   have 

coal  cars  which,  having  been  accidental-  been   injured   had   he    remained   in   his 

ly  set  in  motion,  suddenly  came  down )  ;  place);    McRae   v.   Erickson    (1905)    1 

Silver    Cord   Combination    Min.    Co.   v.  Cal.   App.    326,    82    Pac.    209     (servant 

McDonald  (1890)   14  Colo.  191,  23  Pac.  threatened  by  falling  rock,  took  wrong 

346,    16    Mor.   Min.    Rep.    171     (miner,  direction)  ;    Postal   Teleg.   Cable   Co.  v. 

while  ascending  an  incline  leading  out  Bulsey    (1901)     132    Ala.    444,    31    So. 

of   a   mine,    was   met   unexpectedly   by  527    (servant  went  in  wrong   direction 

cars  and  tried  to  cross  the  track  to  get  to   escape   falling   tree)  ;    Sandquist   v. 

out  of  their  way);   Johnson  v.   Steam  Independent     Teleph.     Co.     (1905)      38 

Gauge  &  Lantern  Co.    (1893)    72  Plun,  Wash.  313,  80  Pac.  539  (servant  jumped 

535,  25  N.  Y.  Supp.  689    (servant  used  to  avoid  injury  from  fall  of  telephone 

a    defective    fire    escape)  ;     Gorman    v.  pole,  and  was  injured,  but  would  have 

Brooklyn   Heights   R.    Co.    (1909)    131  escaped  had  he  remained  in  his  place); 

App.   Div.   207,    115   N.   Y.    Supp.    662  Bi  Bari  v.   /.   W.   Bishop    Co.    (1908) 

(servant  would  not  have  been  injured  199    Mass.    254,    17    L.R.A. (N.S.)     773, 

had  he  not  sought  to  escape  from  train  127    Am.    St.    Rep.    497,    85    N.    E.    89 

discovered  at  a  distance  of  15  feet  from  (plaintiff  did   not  choose   best  method 

him)  ;   Mathews  v.  Daly-West  Min.  Co.  of  escape  from  falling  pole)  ;  Griesemer 

(1904)  27  Utah,  193,  75  Pac.  722  (serv-  v.    Suburban   Electric    Co.    (1909)    224 

ant  in  dangerous  position  gave  wrong  Pa.  328,  73  Atl.  340   (servant  failed  to 

order)  ;    Eannan   v.   American   Steel   &  put  on  rubber  gloves  before  taking  hold 

Wire  Co.   (1906)    193  Mass.  127,  78  N.  of  pole  brought  by  accident  in  contact 

E.  749  (question  whether  servant  exert-  with   charged  wires)  ;    Murphy  v.   Chi- 

ed   too   much  force  to  stop  a  machine  cago   G.   W.   R.   Co.    (1908)    140   Iowa, 

in  order  to  avert  an  accident  held  to  332,   118  N.  W.  390    (plaintiff  did  not 

be   for   the   jury);    Producers'   Oil    Go.  take  best  method  of  coupling  cars). 
V.  Barnes   (1909)  —  Tex.  Civ.  App.  — ,        In   the   following   cases   the   doctrine 

120    S.   W.    1023    (servant,    to   prevent  of  the  text  was  applied  where  an  em- 

himself  from  falling,  caught  at  moving  ployee  jumped  off  a  moving  car  or  train 

machinery);   Tremont  Coal  &  Coke  Co.  to    avoid   a   collision:      Cowen   v.   Ray 

V.  Johnson  (1909)   97  C.  C.  A.  207,  172  (1901)   47  C.  C.  A.  352,  108  Fed.  320; 

Fed.    785    (plaintiff's   arm   was   caught  Pierson    Lumber    Co.    v.    Bart     (1905) 

between  the  car  upon  which  he  was  rid-  144  Ala.  239,  39  So.  566 ;   Louisville  & 

ing  and  the  timbers   of  a  mine  in   an  N.  R.   Co.  v.  Rains    (1893)    15  Ky.  L. 

attempt   to   escape   from    a   stream    of  Rep.  423,  23  S.  W.  505;  St.  Louis,  I.  M. 

water  from  a   defective   pipe);    Condie  &  8.  R.  Co.  v.  Touhey   (1899)    67  Ark 

v.  Rio  Grande  Western  R.  Co.    (1908)  209,    77   Am.    St.   Rep.    109,    54    S.   W.' 

34  Utah,  237,  97  Pac.  120  (engine  wiper  577;  Illinois  Steel  Co.  v.  Paige  (1907) 
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ordinary  prudence  miglit  have  acted  in  the  same  manner  as  plaintiff 
did,  the  instructions  to  the  jury  should  advert  in  appropriate  lan- 

136   111.   App.   410,   aflBrmed   in    (190B)  chance  of  averting  the  accident, — a  spe- 

233  111.  313,  84  N.  E.  239;   Chicago,  I.  cial  finding  that  he  could  have  got  off 

£  L.  R.   Co.  V.  Martin   (1902)    31  Ind.  in  time  to  save  himself  after  reversing 

App.  308,  65  N.  E.  591   (servant  jumped  the    lever    did    not   necessarily    require 

from  car  v^hich  tkhs   beginning  to  run  the  inference  that  he  was  negligent, 

away  down  steep  grade)  ;   Brantner  v.  In  Dickson  v.  Omaha  &  St.  L.  R.  Co. 

Chicago,   B.   &    Q.   R.    Co.    (1907)    136  (1894)     124    Mo.    140,    25    L.R.A.    320, 

Iowa,   349,   112  N.  W.   790;   Illinois  C.  46  Am.  St.  Rep.  429,  27  S.  W.  476,  an 

R.    Co.    v.    Vaughn    (1908)    33    Ky.    L.  engineer  was  held  not  to  have  been  neg- 

Eep.  906,  111  S.  W.  707;   Central  Coal  ligent,  as  a  matter  of  law,  in  remaining 

d  I.  Co.  V.  Otoens   (1911)    142  Ky.  19,  on   his  engine   after  the   front   pair   of 

133  S.  W.  966    (driver  in  mine  jumped  small  wheels  of  his  engine  was  derailed 

to  avoid  collision)  ;   Middleshorough  R.  and  he  had  reversed  his  engine  and  put 

Co.  V.  Stallard    (1903)    24  Ky.  L.  Rep.  on  airbrakes.    See  Silao  Kmipp  v .  Sioux 

1666,   72   S.  W.   17    (to   avoid  collision  City  &  P.  R.  Go.    (1884)    65  Iowa,  91, 

with   an   animal   on   the   track,   servant  54   Am.    Rep.    1,    21    N.   W.   198,   to   a 

jumped  off  hand  car  in  front  of  another  similar  effect. 

hand  car)  ;    McGraw  v.   Texas  &  P.  R.  In  Gumz  v.  Chicago,  St.  P.  &  M.  R. 

Co.    (1898)    50   La.   Ann.   466,   69   Am.  Co.    (1881)   52  Wis.  672,  10  N.  W.  11, 

St.    Rep.    450,   23    So.    461 ;    Yongue   v.  the  action  was  held  maintainable,  where 

St.   Louis  &   S.   F.  R.   Co.    (1908)    133  a  section  man,  thinking  a  train  which 

Mo.  App.   141,   112   S.   W.   985;    Haney  was  coming  up  behind  the  hand  car  on 

V.    Pittsburgh,    C.    C.    &   St.   L.   R.   Co.  which  he  was,  might  be  stopped  in  time 

(1893)    38   W.  Va.  570,   18  S.  E.   748;  to   avoid  a   collision,   remained  on   the 

Chicago,  R.  I.   &  P.   R.   Co.  v.  Dignan  car. 

(1870)   56  111.  487   (trackman  hurriedly  In  none  of  the  four  cases  last  cited 

jumped   off   a   track  to   escape   a  train  was    the    instinctive    impulse    to    save 

which  had  come  upon  him  unexpectedly,  human   life   treated   as    a   distinct   ele- 

and   in   the   excitement   of  the   moment  ment.     Accordingly,  although  the  facts 

stepped  onto  the  ends  of  the  ties  of  an  involved    are    similar    to    some    of    the 

adjoining  track  without  looking  to  see  situations  discussed  in  §  1276,  post,  the 

whether    any    cars   were    approaching),  decisions  seem  to  be  more  correctly  re- 

The   act   of   a  brakeman   in  jumping  ferred    to    the    general    principle    now 

from    the    engine    as    it    approaches    a  under  review,  than  to  the  special  rule 

burning  trestle  will  not  be  held  to  be  which  takes  account  of  that  impulse, 

negligence    merely    because    the    engine  A  laborer  on  a  work  train  was  not 

passes  the  burning  place  in  safety.  Root  negligent,  as  matter  of  law,  because  he 

V.  Kansas  City  Southern  R.  Co.   ( 1906 )  left  the  caboose  in  severely  cold  weather, 

195   Mo.   348,   6   L.R.A.  (N.S.)    212,   92  to  walk  to  the  nearest  village,  when  he 

S.  W.  621.  found  that  the  caboose  did  not  afford 

When    a    conductor    feels    a    rapidly  adequate  shelter  and  that  the  company 

moving  car  leaving  the  track,  and  jumps  had  not  provided  any  means  of  taking 

to  save  himself,  the  law  will  not  exact  him  back  to  the  place  from  which  he 

infallible   judgment   as  to  his   conduct,  started.     Schumaker  v.  St.  Paul  &  D. 

but  only  reasonable  care  and  prudence.  R-  Go.    (1891)    46  Minn.  39,  12  L.R.A. 

Dortch  V.  Atlantic   Coast  Line  R.   Co.  257,  48  N.   W.   559. 

(1908)   148  N.  C.  575,  62  S.  E.  616.  A  street-railway  employee  having  his 

In  Cottrill  v.  Chicago,  M.  &  St.  P.  R.  leg  crushed  between  a  bank  or  wall  of 

Co.    (1879)    47  Wis.   634,   32  Am.  Rep.  rock    and    the    side    of    a    motor    upon 

796,  3  N.  W.  376,  the  court  allowed  the  which  he  was  riding  while  being  carried 

action  to  be  maintained  where  an  engi-  home  from  work,  with  his  leg  slightly 

neer  stayed  at  his  post  when  a  collision  projecting  over  the  side,  is  not  deprived 

was    imminent.     It   was  held  that,   as  of  the  right  to  recover  on  the  ground 

there  was  no  time  for  deliberation,  and  that   he   might  have   saved  himself  by 

the   engineer   was   not   bound   to   jump  stepping  up  on  the  platform,  where  he 

off   from    a   mere   apprehension   of   un-  realized  his  danger  so  suddenly  that  it 

certain  danger, — there  being  some  slight  would    have    required    the    exercise    of 
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practically  instantaneous  action  and 
judgment.  Denver  &  B.  P.  Rapid-Tran- 
sit Co.  V.  Dwyer  (1894)  20  Colo.  132, 
36  Pac.  1106,  reversing  (1893)  3  Colo. 
App.  408,  33  Pac.  815. 

Failure  of  a  railroad  employee  to  es- 
cape from  in  front  of  a  train  of  cars 
after  learning  of  his  danger  is  not  such 
contributory  negligence  as  will  bar  re- 
covery, vfhere  he  did  not  learn  of  his 
danger  in  time  to  give  him  a  reason- 
able chance  to  escape,  and  his  failure 
to  do  so  was  because  of  fright  occas- 
ioned by  the  sudden  approach  of  the 
train.  Southern  R.  Co.  v.  Pugh  (1896) 
97  Tenn.  624,  37  S.  W.  555. 

The  right  of  a  railway  section  fore- 
man to  recover  for  injuries  due  to  the 
alleged  negligence  of  an  engineer  in 
failing  to  observe  a  signal  flag  placed 
on  a  bridge  upon  which  he  was  working 
does  not  depend  upon  the  infallibility 
of  his  judgment  in  selecting  the  means 
of  escape;  and  he  may  recover  if  he 
exercised  due  care  in  such  selection,  al- 
though it  was  possible  for  him  to  es- 
cape from  the  bridge  in  safety  by  dif- 
ferent means.  Peoria,  D.  &  E.  R.  Co. 
V.  Rice  (1893)  144  111.  227,  33  N.  E. 
951. 

A  servant  caught  on  a  bridge  by  a 
train  is  not,  as  matter  of  law,  guilty 
of  such  contributory  negligence  as  will 
prevent  recovery,  in  starting  to  run 
toward  the  end  of  the  bridge  which  he 
is  rightfully  upon,  on  seeing  a  train 
approaching,  instead  of  getting  down 
between  the  ties  and  climbing  upon  the 
timbers  which  constitute  the  frame  of 
the  bridge  and  holding  on  there  while 
the  cars  pass  above  him,  which  was  the 
only  way  to  escape.  Olsen  v.  Andrews 
(1897)   168  Mass.  261,  47  N.  E.  90. 

It  is  not  negligence  to  run  on  a  rail- 
way track  to  escape  a  frightened  team. 
Moore  Y.  Central  R.  Co.  (1878)  47  Iowa, 
689. 

A  railroad  employee  who  has  been 
caught  between  a  car  and  a  railroad 
platform  through  the  negligence  of  his 
vice  principal  cannot  be  charged  with 
contributory  negligence,  although  a  di- 
rection by  him  to  have  the  car  backed 
is  not  well  judged.  White  v.  Houston 
&  T.  C.  R.  Co.  (1898)  —  Tex.  Civ.  App. 
— ,  46  S.  W.  382. 

In  an  action  by  a  repairer  employed 
by  one  railroad  company,  against  an- 
other railroad  company  whose  freight 
trains  he  had  a  right  to  stop,  he  will 
not  be  held  negligent,  as  matter  of  law, 


because  he  attempted  to  remove  his 
hand  car  from  the  track,  after  seeing 
that  his  signal  to  stop  was  disregarded 
by  the  conductor  of  a  backing  train. 
Roll  v.  Nortliern  C.  R.  Co.  (1878)  15 
Hun,  496. 

Where  a  foreman  and  his  crew,  who 
were  moving  some  wrecked  cars,  had 
grown  somewhat  nervous  over  their  ap- 
pearance, and  began  to  be  fearful  of 
injury  to  themselves,  and  the  foreman 
told  one  of  the  crevv  to  move  and  give 
him  room,  as  he  might  have  to  jump 
at  any  time,  and  the  latter  said  he 
would  get  off  right  away,  and  in  get- 
ting to  the  ground  he  was  killed,  the 
jury  are  justified  in  finding  that  he 
was  not  negligent.  St.  Louis,  I.  M.  £ 
8.  R.  Co.  V.  Touhey  (1899)  67  Ark.  209, 
77  Am.  St.  Rep.  109,  54  S.  W.  577. 
Compare  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Knott  (1896)  14  Tex.  Civ.  App.  158, 
36  S.  W.  491  (member  of  wrecking 
crew  jumped  off  of  derailed  car  which 
suddenly  turned  over  while  it  was  being 
lifted). 

A  quarryman  is  not  chargeable  with 
contributory  negligence  because,  when 
confronted  with  imminent  peril  from  a 
blast  of  which  he  had  not  been  warned 
in  reasonable  time  to  enable  him  to 
reach  a  place  of  safety,  he  sought  refuge 
in  an  engine  house,  where  he  was  in- 
jured, when  it  is  not  shown  that  he 
would  not  have  been  struck  had  he 
stayed  outside.  Belleville  Stone  Co.  v. 
Mooney  (1897)  60  N.  J.  L.  323,  38  Atl. 
835,  affirmed  in  (1898)  61  N.  J.  L.  253, 
39  L.R.A.  834,  39  Atl.  764,  19  Mor. 
Min.  Rep.  264. 

An  instruction  to  find  for  the  de- 
fendant is  erroneous,  where  it  appears 
that  the  accident  happened  to  the  serv- 
ant owing  to  his  being  confused  by  the 
sudden  rush  of  steam  from  an  exhaust 
pipe,  of  the  existence  of  which  he  had 
no  knowledge,  and  the  simultaneous 
starting  of  machinery  near  him.  Ben- 
nett V.  Brown  Hoisting  &  Conveying 
Mach.  Co.   (1899)   89  111.  App.  113. 

A  member  of  a  ship's  crew,  who 
jumps  overboard  to  escape  the  dan- 
gerous consequences  which  he  appre- 
hends from  a  collision  which  has  just 
taken  place,  is  not  necessarily  negli- 
gent. The  City  of  Norwalk  (1893)  55 
Fed.  98;  Eillien  v.  Hyde  (1894)  63 
Fed.  172. 

A  seaman  is  not  necessarily  guilty 
of  contributory  negligence  in  going  be- 
low for  his  coat,  with  knowledge  that 
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■ti  collision  will  probably  happen.  The 
Buena    Ventura    (1902)    117    Fed.   988. 

"The  law  is  well  settled  that,  in  eases 
■of  great  emergency  and  peril,  a  person 
is  not  held  to  that  cool  and  deliberate 
exercise  of  judgment  in  conserving  his 
-safety  that  he  would  be  under  ordinary 
circumstances."  Southern  Coal  &  Coke 
Co.  V.  Smnney  (1907)  149  Ala.  405,  42 
So.  808. 

In  The  Fullerton  (1908)  92  C.  C.  A. 
463,  167  Fed.  1,  it  was  held  that  the 
mate  of  a  vessel  was  not  guilty  of 
contributory  negligence  in  failing  to 
signal  the  tug  towing  the  vessel  to  slow 
down  when  he  was  about  to  put  on  an- 
other lashing  in  place  of  one  which 
had  been  carried  away,  where  he  acted 
promptly  in  the  emergency  to  do  what 
lie  could  to  save  the  vessel  from  danger. 

A  section  hand  is  not  guilty  of  con- 
tributory negligence  as  a  matter  of  law 
where,  upon  the  unexpected  appearance 
■of  a  train,  he  attempts,  in  compliance 
with  the  command  of  the  foreman,  to 
remove  the  car,  but  fails  while  so  doing 
to  watch  the  train.  Kansas  City,  M. 
&  B.  R.  Co.  V.  Thornhill  (1904)  141 
Ala.  215,  37  So.  412. 

See  also  the  following  cases  in  which 
the  doctrine  of  the  text  was  applied  or 
at  least  recognized;  The  Italia  (1910) 
178  Fed.  996;  Erie  R.  Co.  v.  Moore 
(1902)  51  C.  0.  A.  226,  113  Fed.  269; 
Erie  R.  Co.  v.  Schemer  (1909)  96  C. 
C.  A.  458,  171  Fed.  798;  Louisville  & 
N.  R.  Co.  V.  Wilson  (1911)  110  C.  C.  A. 
217,  188  Fed.  417;  Southern  Coal  d 
Coke  Co.  V.  Smnney  (1907)  149  Ala. 
405,  42  So.  808 ;  Choctaw,  0.  &  Or.  R.  Co. 
V.  Thompson  (1907)  82  Ark.  11,  100 
S.  W.  83;  Western  Coal  &  Min.  Co.  v. 
Pruett  (1910)  94  Ark.  92,  125  S.  W. 
644 ;  St.  Louis,  I.  M.  &  8.  R.  Co.  v.  Funk 
(1911)  98  Ark.  534,  136  S.  W.  655; 
Jacksonville  Electric  Co.  v.  Sloan 
(1906)  52  Fla.  257,  42  So.  516;  Sim- 
mons v.  East  Tennessee,  V.  &  G.  R.  Co. 
(1893)  92  Ga.  658,  18  S.  E.  999;  West- 
ern d  A.  R.  Co.  V.  Bryant  (1905)  123 
Ga.  77,  51  S.  E.  20;  Chicago  &  A.  R.  Co. 
V.  Walters  (1905)  217  111.  87,  75  N.  E. 
441,  affirming  (1905)  120  111.  App.  152; 
Paige  v.  Illinois  Steel  Co.  (1908)  233 
111  313,  84  N.  E.  239;  Asmossen  v. 
Simft  &  Co.  (1909)  243  111.  93,  90  N.  E. 
250;  Chicago  <&  O.  T.  R.  Co.  v.  Kinnare 
(1898)  76  111.  App.  394;  Wesley  City 
Coal  Go.  V.  Eealer  (1876)  84  111.  126, 
1  Mor.  Min.  Rep.  68;  American  Brake 
Shoe  £  Foundry  Go.  v.  Jankus   (1905) 


121  111.  App.  267 ;  Bartholomew  v.  Illi- 
nois Valley  R.  Go.  (1910)  154  111.  App. 
512;  Chicago  d  E.  R.  Go.  v.  Kiracofe 
(1911)  —  Ind.  App.  — ,  95  N.  E.  1117; 
Saylor  v.  Parsons  (1904)  122  Iowa, 
679,  64  L.R.A.  542,  101  Am.  St.  Rep. 
283,  98  N.  W.  500 ;  Pike  v.  Cedar  Rapids 
d  M.  G.  R.  Co.  (1911)  152  Iowa,  53, 
131  N.  W.  50;  St.  Louis  d  S.  F.  R.  Go. 
V.  Morris  (1907)  76  Kan.  836,  13  L.R.A. 
(N.S.)  1100,  93  Pac.  153;  McDonald  v. 
Wallsend  Goal  d  Coke  Co.  (1909)  135 
Ky.  624,  117  S.  W.  349;  Poillon  v. 
Louisville  R.  Go.  (1910)  140  Ky.  707, 
131  S.  W.  996;  Eealy  v.  Hoy  (1910) 
112  Minn.  138,  127  N.  W.  482;  Jewell 
V.  Excelsior  Powder  Mfg.  Go.  (1910) 
143  Mo.  App.  200,  127  S.  W.  598;  Dean 
V.  Kansas  City,  C.  d  8.  R.  Go.  (1911) 
156  Mo.  App.  634,  137  S.  W.  603;  Guda- 
hy  Packing  Go.  v.  Wesolowski  (1906) 
75  Neb.  786,  106  N.  W.  1007;  Redhead 
V.  Dunlar  d  S.  Dredging  Go.  (1906) 
116  App.  Div.  34,  101  N.  Y.  Supp.  301; 
Sembler  v.  Gowperthwait  (1907)  53 
Misc.  28,  103  N.  Y.  Supp.  979;  Zearfoss 
V.  Norway  Iron  d  Steel  Co.  ( 1907 )  218 
Pa.  594,  67  Atl.  867;  Hall  v.  North- 
western R.  Go.  (1908)  81  S.  C.  522,  62 
S.  E.  848 ;  Texas  d  N.  0.  R.  Co.  v.  Scott 
(1902)  30  Tex.  Civ.  App.  496,  71  S. 
W.  26;  San  Antonio  d  A.  P.  R.  Go.  v. 
Ankerson  (1903)  31  Tex.  Civ.  App.  327, 
72  S.  W.  219;  Mounce  v.  Lodunck  Lum- 
ber Co.  (1906)  —  Tex.  Civ.  App.  — ,  91 
8.  W.  240;  Trinity  d  B.  Valley  R.  Co. 
V.  Elgin  (1909)  56  Tex.  Civ.  App.  573, 
121  S.  W.  577;  Baltzer  v.  Chicago,  M. 
d  N.  R.  Co.  (1892)  83  Wis.  459,  53  N. 
W.  885. 

It  is  not  easy  to  reconcile  the  above- 
cited  decisions  with  one  in  which  it 
was  held  that  a  section  hand,  aiding 
to  lift  a  hand  car  off  the  track  to  avoid 
a  coming  train,  who,  from  excitement, 
failed  to  heed  a  sudden  order  by  the 
boss  to  "stand  clear  and  let  her  go," 
and  continued  in  his  endeavor,  was  guil- 
ty of  contributory  negligence  barring 
a  recovery  for  injury  from  collision 
with  the  train.  International  d  G.  N. 
R.  Go.  V.  Hester  (1888)  72  Tex.  40,  11 
S.  W.  1041.  The  court  seems  to  have 
considered  itself  justified  in  setting 
aside  a  verdict  for  the  plaintiff  for  the 
reason  that  he  had  abundance  of  time, 
after  the  order  was  given,  to  get  out  of 
the  way,  and  that  it  was  his  own  fault 
if  he  did  not  hear  that  order.  The  de- 
cision seems  to  be  a  clear  invasion  of 
the  province  of  the  jury, — especially  as 
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guage  to  these  elements.^  If  there  is  no  such  evidence,  it  is  proper 
to  charge  that,  in  determining  whether  the  servant  used  such  means  to 
extricate  himself  from  his  perilous  position  as  a  prudent  man  would 
have  used,  the  jury  are  not  authorized  to  take  into  consideration  the 
question  whether  his  excitement  prevented  him  from  thinking  of  the 
proper  means  of  extricating  himself.^ 

As  the  doctrine  just  stated  is  not  applicable  unless  the  impairment 
of  the  servant's  mental  faculties  was  excusable  under  the  circum- 
stances, he  cannot  recover,  if  he  was  not  in  any  actual  danger ;  "  nor  if 


there  was  evidence  that  the  servant  was 
somewhat  deaf.  Apparently,  none  of 
the  cases  collected  in  this  section  were 
brought  to  the  attention  of  the  court. 

s  In  a  case  of  this  description  it  was 
held  proper  to  refuse  an  unqualified 
charge  in  the  following  words:  "If  the 
plaintiff  was  notified  or  had  knowledge 
of  the  approaching  train,  and  was  also 
notified  by  the  person  under  whose 
charge  he  was  working  to  get  out  of  the 
way  of  the  approaching  train,  and  plain- 
tiff had  time  and  opportunity  to  do  so 
and  did  not,  then  defendant  is  not  lia- 
ble." It  was  laid  down  that,  in  view  of 
the  testimony,  the  case  could  not  prop- 
erly be  made  to  rest  upon  the  three  facts 
of  notice,  time,  and  opportunity  to  es- 
cape. Frandsen  v.  Chicago,  B.  I.  &  P. 
R.  Go.    (1873)    36  Iowa,  377. 

Where  an  engineer  was  killed  in 
jumping  from  his  engine  to  escape  a 
collision,  it  was  held  error  to  charge  a 
jury  that  he  had  a  right  to  do  so,  and 
"that  the  fact  that  he  jumped  was  proof 
that  he  thought  jumping  the  safest 
course."  Whether  his  act  was  a  pru- 
dent one  was  declared  to  be  a  question 
for  the  jury,  to  be  determined  with  ref- 
erence to  the  degree  of  safety  with  which 
the  jump  could  be  made,  and  the  immi- 
nence of  the  danger  which  threatened 
him  at  the  time.  Central  R.  &  BTcg.  Go. 
V.  Roach   (1880)    64  Ga.  635. 

To  give  an  unqualified  charge  to  the 
effect  that  an  employer  who  negligently 
places  an  employee  in  sudden  and  immi- 
nent peril  cannot  excuse  himself  from 
liability  on  the  ground  that  the  em- 
ployee, when  in  such  sudden  and  immi- 
nent peril,  lost  his  presence  of  mind, 
and  failed  to  use  ordinary  care  and 
caution  to  escape,  is  erroneous  in  a  case 
where  there  is  evidence  tending  to  show 
that  the  injured  servant  had  been  order- 
ed away  from  the  place  of  danger  be- 


fore the  accident  occurred,  and  that  he 
would  have  escaped  if  he  had  obeyed  the 
order  with  reasonable  promptitude.  But 
such  ^  charge  is  not  objectionable,  if  the 
jury  are  also  informed  that  the  legal 
consequence  of  their  inferring  from  the 
evidence  that  it  was  in  the  servant's 
power  to  have  avoided  injury  by  com- 
plying with  such  an  order  will  be  that 
the  action  cannot  be  maintained.  Dingee 
V.  Vnrue  (1900)  98  Va.  247,  35  S.  E. 
794. 

^Atchison,  T.  &  8.  F.  Go.  v.  Van 
Belle  (1901)  26  Tex.  Civ.  App.  511,  64 
S.  W.  397. 

T  B.F.Avery  &8ons\.Puc7cett  (1909) 
—  Ky.  — ,  115  S.  W.  723;  C(yrley  v. 
Paducah  Cooperage  Co.  (1905)  28  Ky. 
L.  Rep.  449,  89  S.  W.  512;  Langlois  v.. 
Dunn  Worsted  Mills  (1904)  25  R.  I. 
645,  57  Atl.  910;  Gulf,  G.  d  S.  F.  R.  Co. 
V.  Knott  (1896)  14  Tex.  Civ.  App.  158,  , 
36  S.  W.  491;  Briggs  v.  Neuyport  News 
<&  M.  Valley  Go.  (1894)  15  Ky.  L.  Rep. 
618,  24  S.  W.  1069.  The  latter  case  is 
certainly  a  rather  strong  application  of 
the  rule  in  the  text,  as  it  was  that  of 
a  minor  employee  who  was  injured  by 
jumping  from  a  hand  car  on  the  ap- 
proach of  a  coming  freight  train.  The 
court  decided  the  case  on  the  broad 
ground  that  if,  owing  to  his  weakness 
of  mind  and  physique,  his  head  was  af- 
fected by  his  position  on  the  car,  it  was 
unavoidable,  or  a  result  which  the  em- 
ployer was  not  bound  to  anticipate. 

A  servant  thoroughly  familiar  with 
a  pair  of  stairs  cannot  recover  for  in- 
juries received  by  falling  down  them, 
although  they  are  very  steep  and  the 
injuries  were  received  while  he  was 
hastening  to  answer  what  he  thought 
was  an  urgent  telephone  call.  Mann  v. 
Moore  (1902)  24  Ky.  L.  Rep.  253,  68 
S.   W.  402. 
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the  danger  was  one  of  an  ordinary  type,  not  differing  appreciably  in 
magnitude  from  those  frequently  encountered  by  the  servant  in  the 
course  of  his  employment."  Nor  will  the  mere  fact  that  the  servant 
was  alarmed,  and  sought  to  place  himself  where  he  might  the  more 
readily  escape  from  the  apprehended  danger,  if  the  necessity  should 
arise,  excuse  him  if  he  failed  to  use  reasonable  care  in  attempting  to 
reach  the  desired  position.^ 

The  doctrine  does  not  enure  to  the  advantage  of  a  servant  who  had, 
by  his  own  antecedent  negligence,  created  the  emergency  which  called 
for  sudden  and  dangerous  action.'^"     [But  it  has  been  held  that  the 


8  In  Gaffney  v.  New  York  &  N.  E.  R. 
Go.  (1887)  15  R.  I.  456,  7  Atl.  284, 
where  a  brakeman,  while  attempting  to 
climb  a  car,  was  struck  by  a  pile  of  lum- 
ber, it  was  urged  that  the  piling  of  the 
lumber  near  the  track  made  an  unusual 
risk,  which  was  misleading  and  confus- 
ing, and  so  presented  a  complication  of 
circumstances  which  warranted  the  ver- 
dict of  the  jury  in  determining  the 
question  of  the  plaintiff's  negligence. 
The  court  said:  "We  do  not  see  any 
such  complication.  The  plaintiff,  know- 
ing the  lumber  pile  was  near  the  track, 
jumped  upon  a  moving  train  supposing 
he  could  escape  it,  and  failed.  As  much 
as  this  could  be  said  in  almost  every 
case  of  pure  accident.  We  do  not  see 
that  the  company  did  anything  to  mis- 
lead or  confuse  him,  or  that  he  could 
have  been  misled  or  confused,  except, 
possibly,  that  he  may  have  thought  the 
train  was  not  going  as  fast  as  it  really 
was  going  and  that  he  had  time  to 
climb  its  side  before  reaching  the  pile. 
He  was  not  ordered  to  get  upon  the 
train,  and  his  place  as  head  brakeman 
was  on  the  car  next  to  the  engine,  and 
not  on  the  rear  car.  His  getting  upon 
the  car,  therefore,  under  the  circum- 
stances, was  an  act  of  his  own  choos- 
ing." 

The  mere  fact  that  a  brakeman  who 
responding  to  a,  signal  for  brakes  is  no 
excuse  for  his  swinging  his  body  so  far 
out  from  a  side  ladder  that  it  comes 
into  collision  with  the  side  of  a  bridge. 
Illiclc  V.  Flint  a  P.  M.  R.  Co.  (1888)  67 
Mich.  632,  35  N.  W.  708. 

The  rule  does  not  enure  to  a  mere 
licensee  walking  on  the  track,  who  steps 
aside  to  escape  a  passing  train.  Lan- 
genfeU  v.  Union  P.  R.  Co.  (1909)  85 
Neb.  527,  123  N.  W.  1086. 

An  accident  caused  by  the  oaving  in 


of  the  wall  of  a  deep  trench  cannot  be 
said  to  be  the  result  of  a  sudden  dan- 
ger when  the  defects  in  the  wall  were 
recognized  by  all  persons  acciuainted 
therewith,  including  the  plaintiff,  as  a 
continuing  threatening  danger.  Cor- 
nelius V.  City  Water  Co.  (1909)  84 
Neb.  130,  120  N.  W.  944. 

9  An  experienced  railroad  laborer,  rid- 
ing in  a  closed  car  having  an  open  door 
on  the  side,  who,  becoming  alarmed  at 
the  rapid  speed  of  the  train  over  a  piece 
of  road  known  to  him  to  be  rough  and 
uneven,  leaves  a  safe  position  to  get 
nearer  the  door,  so  as  to  be  able  to  jump 
out  in  case  of  accident,  and  in  so  doing 
passes  between  the  stove  and  the  open 
door  through  a  passage  of  2  or  3  feet, 
without  support  or  protection,  when  he 
might  have  gone  on  the  other  side  of 
the  stove  in  safety,  and  is  thrown  out 
of  the  open  door  by  a  sudden  lurch  of 
the  oar,  and  injured, — cannot  recover. 
Taylor  v.  Richmond  &  D.  R.  Co.  ( 1891 ) 
109  N.  C.  233,  13  S.  E.  736. 

10  A  servant  who  brought  himself  in- 
to the  perilous  position  by  his  disobedi- 
ence to  a  rule  (see  §§  1283  et  seq.,  post) 
cannot  recover.  Baltzer  v.  Chicago,  M. 
&.  N.  R.  Co.  (1892)  83  Wis.  459,  53  N. 
W.  885. 

A  brakeman  who,  after  setting  the 
brakes  on  a  car  so  tight  as  to  cause  dan- 
ger to  the  train,  attempts  to  mount  the 
car  by  stepping  on  the  journal  box  and 
taking  hold  of  a  standard  on  the  side 
of  the  car,  no  other  means  being  pro- 
vided for  getting  onto  it,  cannot  recover 
for  injuries  caused  by  the  standard's 
turning  round  in  his  hand,  inasmuch 
as  the  emergency  which  existed  was  one 
of  his  own  creation.  Quirouet  v.  Ala- 
lama  G.  S.  R.  Co.  (1900)  111  Ga.  315, 
36  S.  E.  599. 

Recovery   has   been  denied,   where   a 
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doctrine  will  enure  to  the  benefit  of  a  servant  although  the  conditions 
under  which  another  is  about  negligently  to  inflict  an  injury  on  a 
third  person  have  been  brought  about  by  the  servant  himself,""] 
and  the  mere  fact  that  the  course  taken  by  the  servant  to  preserve 
himself  from  injury  was  adopted  in  contravention  of  the  express 
orders  of  his  superior  will  not  prevent  his  recovering.^^ 

[If  the  condition  of  danger  is  created  by  a  mistake  of  the  serv-' 
ant  which  is  not  culpable,  he  is  not  prevented  from  recovering.**] 

1275.  [359]  Act  done  under  the  influence  of  bodily  pain. — Culpa- 
bility cannot  be  predicated,  as  a  matter  of  law,  with  respect  to  an 
act  which  was  the  result  of  a  convulsive  movement  resulting  from 
severe  bodily  pain,  although  such  an  act  would  otherwise  have  been 
negligent.* 

section  hand  was  injured  while  attempt-  (]910)  —  Tex.  Civ.  App.  — ,  132  S.  W. 
ing  to  remove  a  hand  car  from  the  track  95  (section  foreman  on  hand  car,  negli- 
immediately  in  front  of  an  approaching  gent  in  not  keeping  lookout  for  train, 
train,  which  he  would  have  observed  if  injured  while  trying  to  remove  the 
he  had  watched  for  it,  as  he  had  been  hand  car  in  front  of  train  being  negli- 
warned  to  do.     Helling  v.  Chicago,  St.    gently  run). 

P.  &  K.  C.  R.  Co.  (1896)  98  Iowa,  554,  H  Where  a  baggage  master  upon  a 
63  N.  W.  568.  On  the  second  appeal  of  train  in  imminent  danger  of  collision 
this  case  (98  Iowa,  559,  67  N.  W.  404)  jumps  therefrom,  it  is  no  defense  to  an 
the  court  did  not  lay  any  stress  upon  action  for  injuries  sustained,  that  the 
the  failure  to  keep  a  lookout,  and  de-  conductor  ordered  him  not  to  jump, 
cided  against  the  plaintiff  on  the  simple  When  a  collision  is  inevitable,  such  ac- 
ground  that  the  time  for  removing  the  tion  becomes  one  of  reasonable  precau- 
car  was  so  short  that  it  was  clearly  tion.  Georgia  R.  d  Blcg.  Co.  v.  Rhodes 
negligent  to  attempt  to  get  it  off.  (1876)    56  Ga.  645. 

An  instruction  on  the  theory  of  sud-  ^^  Erie  R.  Co.  v.  Scliomer  (1909)  96 
den  exigency  or  emergency  is  properly  C.  C.  A.  458,  171  Fed.  798. 
refused,  where  the  evidence  is  that  a  l  A  brakeman  is  not  guilty  of  con- 
lineman  was  sent  to  ascertain  the  ex-  tributory  negligence,  as  a  matter  of 
tent  and  nature  of  trouble  with  tele-  law,  precluding  recovery  for  injuries  to 
phone  wires,  caused  by  a  charge  of  elec-  his  foot  by  being  jammed  by  a  defective 
tricity  transmitted  from  the  wires  of  drawhead,  in  placing  his  foot  on  the 
an  electric  street  railway  company;  drawhead  to  save  himself  from  falling 
that  of  his  own  volition,  he  ascended  from  the  platform  of  the  car  as  he  let 
the  railway  company's  pole,  and  was  go  of  the  ladder  by  which  he  was  hold- 
killed  by  contact  with  a  charged  wire;  ing,  in  consequence  of  an  injury  to  his 
and  that  the  same  work  could  have  finger,  caused  by  the  defective  drawhead. 
been  done  by  ascending  the  telephone  Baltimore  &  P.  R.  Go.  v.  Elliott  (1896) 
company's  pole   30   feet  distant,   where    9  App.  D.  C.  341. 

he  would  have  avoided  contact  with  the  A  brakeman  who  is  struck  and  hurt 
wires  of  the  railway  company.  Jack-  by  a  coupling  link  which  breaks  while 
son  d  8.  Street  R.  Co.  v.  Simmons  he  is  attempting  to  make  a  coupling  is 
(1901)   107  Tenn.  392,  64  S.  W.  705.  not  guilty  of  negligence,  where  through 

No  recovery  can  be  had  for  injuries  a  natural  impulse  he  throws  himself 
to  an  engineer  who  negligently  permit-  forward  upon  another  track  upon  which 
ted  his  train  to  get  beyond  his  control,  he  falls  fainting,  without  the  ability  to 
and  jumped  to  save  himself.  White  v.  get  off  the  track  before  he  is  struck  by 
Victoria  Lumber  d  Mfg.  Co.  (1909)  14  a  car  thereon.  Louisville  d  N.  R.  Co.  v. 
B.  C.  367,  17  Ann.  Cas.  1214.  Thornton   (1898)    117  Ala.  274,  23  So. 

lOa  Gulf,  C.  d  S.  F.  R.  Co.  V.  Brooks   778. 
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1276.  [360]  Act  done  in  attempting  to  save  the  life  of  another 
person. — In  the  United  States  it  is  now  a  well-established  doctrine 
that,  as  a  leading  case  on  the  subject  succinctly  puts  it,  "the  law  has 
so  high  a  regard  for  human  life  that  it  will  not  impute  negligence  to 
an  effort  to  preserve  it,  unless  made  under  such  circumstances  as  to 
constitute  rashness  in  the  judgment  of  prudent  persons."  ^     An  es- 

In  Floettl  V.  Jonson  Engineering  <i  neer  could  not,  with  any  degree  of  prob- 
Foundry  Go.  ( 1897 )  19  App.  Div.  136,  ability,  be  of  service  at  his  post,  before 
45  N.  Y.  Supp.  980,  where  a  servant  courts  should  hold  it  want  of  common 
was  working  in  a  shallow  pit  under-  care  for  him  to  brave  danger  and  stand 
neath  the  cable  of  a  street  car  line,  and    at  his  post.'' 

was  injured  through  placing  his  hand  Similarly  it  has  been  held  that  a  mo- 
on a  rail  while  a  car  was  passing,  the  torman  on  an  electric  car  is  not  negli- 
court  held  that,  in  view  of  the  fact  that  gent  in  remaining  at  his  post,  and  en- 
the  movement  of  the  servant  was  in-  deavoring  to  avert  a  collision  with  an- 
voluntary,  caused  by  the  cable  wire  other  car.  Gambler  v.  Akron,  B.  &  G.  R. 
striking  him  on  the  head,  an  instrue-  Co.  (1900)  63  Ohio  St.  352,  59  N.  E. 
tion  to  the  effect  that  he  could  not  re-    99. 

«over  if  the  injury  resulted  from  his  In  an  action  to  recover  on  account 
not  keeping  quiet  after  being  warned  of  injuries  sustained  in  an  effort  to 
of  the  approach  of  the  car  was  too  save  human  life,  the  conditions  upon 
broad.  On  the  former  appeal  (1896)  which  there  may  be  a  recovery  are, 
10  App.  Div.  308,  41  N.  Y.  Supp.  792,  "that  the  person  whose  rescue  is  at- 
-the  rationale  of  the  decision  was  dif-  tempted  must  be  in  a  position  of  peril 
ierent.  from  the   negligence   of   the   defendant, 

l  Eckert  v.  Long  Island  R.  Go.  (1871)  and  the  rescue  must  not  be  attempted 
43  N.  Y.  502,  3  Am.  Rep.  721;  Saylor  under  such  circumstances  or  in  such  a 
v.  Parsons  (1904)  122  Iowa,  679,  64  manner  as  to  constitute  recklessness." 
X/.R.A.  542,  101  Am.  St.  Rep.  283,  98  Those  conditions  appearing,  a  recovery 
N.  W.  500.  See  also  Whitworth  v.  will  not  be  prevented  by  the  fact  that 
Shreveport  Belt  R.  Go.  (1904)  112  La.  negligence  of  the  person  whose  rescue  is 
363,  65  L.R.A.  129,  36  So.  414.  attempted  contributed  to  his  peril,  nor 

In  Central  R.  Go.  v.  Grosby  (1885)  by  the  fact  that  the  plaintiff  is  an  em- 
74  Ga.  737,  58  Am.  Rep.  463,  an  instrue-  ployee  of  the  defendant.  Pittsburg,  G. 
tion  that  if  an  engineer,  remaining  on  G.  &  St.  L.  R.  Co.  v.  Lynch  (1903)  69 
his  locomotive,  when  a  collision  was  im-  Ohio  St.  123,  63  L.R.A.  504,  100  Am. 
minent,  believed,  and  had  reason  to  be-  St.  Rep.  658,  68  N.  E.  703. 
lieve,  that  in  the  emergency,  by  sanding  It  is  error  to  hold  a  brakeman  guilty 
the  track  or  by  otherwise  working  the  of  contributory  negligence  as  a  matter 
engine,  he  could  prevent  the  collision  of  law  in  stepping  onto  the  track  to 
and  thus  save  life,  and  that  it  was  nee-  make  a  coupling  between  a  standing  car 
essary  to  that  end  that  he  remain  at  his  and  a  train  backing  toward  it,  upon  his 
post,  his  widow  was  entitled  to  recover ;  discovering  that  the  coupling  lever  on 
but  if  not  so  necessary,  and  he  knew  it,  the  car  would  not  work,  where,  if  the 
or  ought  to  have  known  it,  then  she  coupling  had  not  been  made,  the  car 
could  not  recover,  was  held  proper  when  would  have  been  driven  suddenly 
read  in  connection  with  the  entire  against  other  cars  upon  which  men  were 
charge.  "Courts,"  it  was  said,  "should  at  work.  Murphy  v.  Baltimore  &  0.  S. 
place  themselves  in  the  position  of  the  W.  R.  Co.  (1903)  114  Ky.  696,  71  S. 
engineer  at  the  moment  of  such  immi-    W.  886. 

nent  danger,  demanding  such  instan-  An  employee  in  a  steel  works  who  un- 
taneous  decision  and  action,  and  should  dertakes  to  stop  a  stream  of  molten 
not  scan  closely  the  grounds  of  hope  he  iron  which  has  unexpectedly  begun  to 
may  have  had  to  save  others,  though  flow  through  the  tap  hole  of  a  cupola 
risking  himself  in  the  effort.  .  .  .  under  circumstances  when  other  em- 
We  hold,  with  that  court,  that  it  must  ployees  are  thereby  put  in  peril  is  not 
be  clear  from  the  facts,  that  the  engi-    debarred     from     recovery.       Maryland 
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sentially   similiar   view  has  been   adopted  in   England   and    Scot- 
land.* 


Steel  Co.  V.  Marney  (1898)  88  Md.  482, 
42  L.R.A.  842,  71  Am.  St.  Rep.  441,  42 
Atl.  60. 

The  contributory  negligence  of  a 
quarryman  injured  by  a  blast  which 
was  fired  while  he  was  operating  a  der- 
rick upon  which  another  employee  was 
at  work,  in  failing  to  abandon  the  lat- 
ter and  seek  a  place  of  safety  as  soon 
as  he  was  warned  of  the  anticipated 
blast,  is  for  the  jury  upon  evidence  that 
it  was  a  part  of  his  duty  to  lower  his 
fellow  employee  to  the  ground  as  soon 
as  the  warnings  for  blasts  were  given. 
Belleville  Stone  Co.  v.  Mooney  (1897) 
60  N.  J.  L.  323,  38  Atl.  835,  affirmed  in 
(1898)  61  N.  J.  L.  253,  39  L.R.A.  834, 
39  Atl.  764,  19  Mor.  Min.  Rep.  264. 

See  also  cases  cited  in  note  3,  i7ifra. 

In  the  following  cases  this  doctrine 
was  applied  in  an  action  against  a 
stranger:  Louisville  d  N.  R.  Co.  v. 
Orr  (1898)  121  Ala.  489,  26  So.  35; 
Becker  v.  Louisville  &  N.  It.  Co.  ( 1901 ) 
22  Ky.  L.  Rep.  1893,  53  L.R.A.  267,  61 
S.  W.  997;  Linnehan  v.  Sampson  (1879) 
126  Mass.  506,  30  Am.  Rep.  692;  Dona- 
hoe  V.  Wahash,  St.  L.  &  P.  R.  Co. 
(1884)  83  Mo.  563,  53  Am.  Rep.  594; 
Gihney  v.  State  (1893)  137  N.  Y.  1,  19 
L.E.A.  365,  33  Am.  St.  Rep.  690,  33 
N.  E.  142;  Sann  v.  H.  W.  Johns  Mfg. 
Co.  (1897)  16  App.  Div.  252,  44  N.  Y. 
Supp.  641 ;  Pennsylvania  Co.  v.  Langen- 
dorf  (1891)  48  Ohio  St.  316,  13  L.R.A. 
190,  29  Am.  St.  Rep.  553,  23  N.  E.  172; 
Peyton  v.  Texas  &  P.  R.  Co.  (1889) 
41  La.  Ann.  862,  17  Am.  St.  Rep.  430, 
6  So.  690;  Walters  v.  Denver  Consol. 
Electric  Light  Co.  (1898)  12  Colo.  App. 
145,  54  Pac.  960. 

2  In  a  leading  case  it  was  laid  down 
by  Lord  Esher,  arguendo,  that  evidence 
going  to  show  that  the  servant  was  in- 
jured in  doing  an  act  which  was  direct- 
ed to  the  preservation  of  life  or  to  the 
protection  of  his  master's  property  tend- 
ed to  negative  contributory  negligence. 
Thomas  v.  Quartermaine  (1887)  L.  R. 
18  Q.  B.  Div.  685,  690,  56  L.  J.  Q.  B.  N. 
S.  340,  57  L.  T.  N.  S.  537,  35  Week. 
Rep.  555,  51  J.  P.  516. 

A  finding  by  a  trial  judge  that  there 
was  no  contributory  negligence  will  not 
be  set  aside  where  the  evidence  was  to 
the  effect  that  the  plaintiff's  decedent, 
an  "underviewer"  in  one  part  of  a  coal 


mine,  having  reason  to  suppose  that  the 
life  of  a  fellow  workman  in  another 
part  of  the  mine  was  in  danger  from 
poisonous  gases,  had  gone,  without  or- 
ders, to  his  rescue;  that,  although  he 
was  almost  overcome  by  the  gas,  while 
on  his  way  to  the  place  where  the  other 
workman  was  lying,  he  had  persisted  in 
his  attempt  to  save  him;  and  that,  af- 
ter finding  him  quite  dead,  he  had  tried 
to  carry  the  body  to  the  shaft,  and  had 
succumbed  to  the  poisonous  gas.  Roe- 
buck V.  Norwegian,  etc.  Titanic  Go.  (Q. 
B.  D.;  1884)  1  Times  L.  R.  117.  The 
grounds  of  defense  were  ( 1 )  that  at  the 
time  of  his  death  the  "underviewer" 
had  been  a  volunteer,  and  not  a  servant 
acting  within  the  scope  of  his  duties, 
and  (2)  that  he  had  been  guilty  of  con- 
tributory negligence.  Day,  J.,  was  of 
opinion  that  the  defendant's  servants 
had  an  implied  order,  in  case  of  danger 
to  life,  to  assist  as  much  as  possible, 
and  do  anything  by  which  they  might 
think  their  assistance  would  be  of  real 
use  in  saving  the  lives  of  their  fellow 
workmen.  Hawkins,  J.  (now  one  of  the 
Lords  Justices),  admitted  that  this 
principle  would  have  protected  the 
plaintiff  if  he  had  not  been  warned  ta' 
wait  before  going  to  find  the  imperiled 
workman,  and  finally  relied  upon  the 
theory  that  it  was  negligence  to  go  on 
after  he  had  been  nearly  overcome  by 
the  gas.  Leave  to  appeal,  asked  for 
on  the  ground  that  the  ease  was  one 
upon  which  there  was  no  authority. 
Was  refused. 

It  cannot  be  held,  as  a  matter  of  law, 
that,  if  a  person  is  exposed  to  danger  by 
the  fault  of  another,  he  has  failed  to 
exercise  reasonable  care  and  prudence 
for  his  own  safety  merely  because  he 
has  paid  regard  to  the  safety  of  a  fel- 
low workman  as  well  as  his  own,  and 
so  brought  himself  into  further  peril 
which  he  might  have  escaped  if  he  had 
thought  of  nobody  but  himself.  Wilkin- 
son V.  Kinneil  Cannel  &  Coking  Coal 
Co.  (1897)  24  Se.  Sesa.  Cas.  4th  series, 
1001.  (This  statement  of  the  effect  of 
the  decision  is  extracted  from  the  opin- 
ion of  Lord  Kinnear.)  There  the  in- 
jured person  was  working  with  a  com- 
panion on  a  stationary  wagon  at  the 
foot  of  an  incline,  when  he  saw  a  load- 
ed wagon  approaching  at  a  high  rate- 
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It  will  be  observed  that  in  many  of  the  cases  the  circumstances  in- 
volved have  been  such  that  a  secondary  result  of  success  in  the  effort 
made  by  the  injured  person  to  save  life  vsrould  necessarily  have  been 
the  preservation  of  some  part  of  the  master's  property.  His  desire  to 
effect  that  preservation  is  sometimes  referred  to  as  a  distinct  addi- 
tional motive,  the  operation  of  which  tends  to  absolve  him  from  the 
imputation  of  negligence.* 

What  degree  of  imprudence  constitutes  rashness  within  the  mean- 


of  speed.  He  jumped  ofif,  and,  in  the 
hurry  and  confusion  of  the  moment, 
tried  to  stop  the  wagon  by  inserting  a, 
prop  between  the  spokes  of  a  wheel,  the 
result  being  that  he  was  thrown  under 
the  wagon.  Lord  Young  said:  "I  do 
not  speak  about  interposing  to  save 
property,  although  that  might  raise  a 
question  worthy  of  consideration;  but 
to  save  life  or  limb  I  think  there  was 
such  a  duty  as  the  law  will  take  ac- 
count of,  and  I  hold  that,  if  he  [the 
plaintifl]  performed  such  a  duty,  it 
cannot  be  pleaded  that  he  voluntarily 
exposed  himself  to  danger  in  turning 
back  on  the  spur  of  the  moment  to  save 
his  companionj  and  that,  instead  of  do- 
ing so,  he  ought  to  have  allowed  his 
companion  to  take  his  chance  of  being 
killed."  Lord  McLaren  and  Lord  Mon- 
creiff  were  for  allowing  the  case  to  go 
to  the  jury,  as,  for  aught  that  appeared, 
it  might  be  within  the  scope  of  the  prin- 
ciple that,  if  a  person  who  is  exposed  to 
imminent  danger  through  the  fault  of 
another  takes  reasonable  means  to  save 
himself,  he  does  not  lose  his  right  to 
compensation  because  he  has  not  taken 
the  best  possible  means,  or  because  he 
may  have  lost  time  in  endeavoring  to 
save  a  fellow  creature  and  been  thereby 
unable  to  avoid  being  hurt.  Lord  Mae- 
Donald,  Lord  Adam,  and  Lord  Trayner 
dissented  on  the  ground  that  the  risk 
was  voluntarily  incurred. 

In  Woods  V.  Caledonian  B.  Co.  (1886) 
13  Sc.  Sess.  Cas.  4th  series,  1118,  as  23 
Se.  L.  Rep.  798,  it  was  held  to  be  al- 
ways a  question  for  the  jury,  whether 
a  person  is  negligent  in  trying  to  save 
the  life  of  another. 

3  Neirligence  is  not  inferable,  as  mat- 
ter of  "law,  where  an  engineer  stays  at 
his  post  and  tries  to  stop  the  train, 
when  he  suddenly  discovers  that  it  is 
running  onto  an  open  switch.  Pennsyl- 
vania Co.  v.  Bovey  (1883)  89  Ind.  453, 
46  Am.  Rep.  173. 


Or  that  there  is  dangerous  obstruc- 
tion on  the  track.  Atchison,  T.  &  S.  F. 
R.  Co.  V.  Henry  (1896)  57  Kan.  154, 
45  Pac.  576,  disapproving  of  an  instruc- 
tion to  the  eifect  that,  if  the  engineer 
could  have  saved  his  life  by  jumping  oft', 
it  was  his  duty  to  so  do.  Compare 
Cottrill  V.  Chicago,  M.  &  St.  P.  B.  Co. 
(1879)  47  Wis.  634,  32  Am.  Rep.  796, 
3  N.  W.  376;  Dickson  v.  Omaha  &  St. 
L.  B.  Go.  (1894)  124  Mo.  140,  25  L.R.A. 
320,  46  Am.  St.  Rep.  429,  27  S.  W.  476, 
as  stated  in  §  1274,  note  4,  ante. 

A  servant  is  not  guilty  of  contribu- 
tory negligence  in  attempting  to  throw 
from  the  train,  in  order  to  protect  him- 
self and  the  property  and  other  em- 
ployees of  the  employer,  a  box  contain- 
ing sticks  of  dynamite  which  has  caught 
fire  from  the  engine.  Schicartz  v.  Shull 
(1898)   45  W.  Va.  405,  31  S.  E.  914. 

A  trackman  is  not,  as  matter  of  law, 
guilty  of  contributory  negligence  pre- 
cluding recovery  for  injuries  from  being 
struck  by  a  hand  car  as  it  was  thrown 
from  the  track  by  an  engine,  in  remain- 
ing on  the  track  until  the  engine  was 
close  to  him,  in  an  effort  to  remove  the 
hand  car  from  the  track  in  order  that 
it  might  not  jeopardize  the  safety  of 
the  approaching  train  and  the  lives  of 
the  persons  thereon.  Dailey  v.  Burling- 
ton &  M.  River  B.  Co.  (1899)  58  Neb. 
396,  78  N.  W.  722;  Walker  v.  Shelton 
(1898)  59  Kan.  774,  Appx.  52  Pac.  441; 
Omaha  &  B.  Valley  B.  Co.  v.  Erayen- 
huhl  (3  896)  48  Neb.  553,  67  N.  W.  447. 
To  the  same  effect,  St.  Louis  &  N.  A. 
B.  Co.  V.  Mathis  (1906)  76  Ark.  184, 
113  Am.  St.  Rep.  85,  91  S.  W.  763; 
Cleveland,  C.  C.  &  St.  L.  B.  Co.  v. 
Bossert  (1909)  44  Ind.  App.  245,  87 
N.  E.  158;  Allison  v.  Southern  B.  Co. 
(190])  129  N.  C.  336,  40  S.  E.  91,  re- 
versed on  jurisdictional  grounds  in 
(1903)  190  U.  S.  326,  47  L.  ed.  1078, 
23  Sup.  Ct.  Rep.  713;  Texas  C.  B.  Co. 
V.  Bender  (1903)  32  Tex.  Civ.  App.  568, 
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ing  of  the  qualifying  clause  in  the  doctrine,  as  above  stated,  is  a 
question  which  it  is  not  easy  to  determine.  But  it  seems  very  doubt- 
ful whether  any  court  would  ever  take  upon  itself  to  declare  that  a 
person  who  had  risked  his  own  life  to  save  that  of  another  had  over- 
stepped the  permissible  limits  of  venturesome  action,  unless  the- 
evidence  was  such  as  to  indicate  a  degree  of  temerity  not  disting- 
guishable  morally  from  deliberate  self-destruction.  The  present, 
writer  has  no  hesitation  in  expressing  the  opinion  that  culpability 
should  not,  at  all  events,  be  inferred,  as  matter  of  law,  in  any  case 
where  it  is  possible  to  say  upon  the  facts  that  there  was  some  chance, 
however  small  it  might  be,  of  accomplishing  the  object  aimed  at 
without  injury  to  life  or  limb.*     It  has  been  expressly  held  that 


75  S.  W.  561;  San  Antonio  &  A.  P.  R. 
Co.  V.  Stevens  (1904)  37  Tex.  Civ.  App. 
80,  83  S.  W.  235;  Houston  d  T.  C.  R. 
Co.  V.  Burnett  (1908)  49  Tex.  Civ.  App. 
244,  108  S.  W.  404;  Missouri,  K.  &  T. 
R.  Co.  V.  Richardson  (1910)  —  Tex. 
Civ.  App.  — ,  125  S.  W.  623. 

It  is  a  question  for  the  jury  whether 
a  watchman  overtaken  by  a  train  on 
a  trestle  was  guilty  of  contributory 
negligence  in  running  a  race  with  the 
train  for  the  next  cage,  instead  of 
abandoning  his  tricycle  and  saving  him- 
self by  getting  out  on  one  of  the  water 
platforms  at  the  side  of  the  trestle, 
as  he  might  have  done,  where  there 
would  have  been  some  danger  to  the 
train  in  leaving  the  tricycle  on  the 
track,  and  the  possible  rate  at  which 
the  tricycle  could  be  propelled  was 
nearly  equal  to  that  at  which  the 
train  was  supposed  to  run  under  the 
schedule.  Louisville  <£  N.  R.  Co.  v. 
Seihert  (1900)  21  Ky.  L.  Rep.  1603, 
55  S.  W.  892. 

Where  there  is  no  satisfactory  evi- 
dence to  show  the  probable  or  possible 
effect  of  a  collision  between  the  hand 
car  on  which  the  servant  was  and  the 
approaching  train  which  ultimately 
struck  it,  or  that  the  train  was  really 
in  danger  of  being  wrecked,  it  is  not 
error  to  refuse  to  give  an  unqualified 
instruction  to  the  effect  that  exposure 
of  life  by  an  employee  to  save  life  is 
neither  wrongful  nor  negligent,  if  at- 
tempted within  the  scope  of  his  duty. 
Condiff  V.  Kansas  City,  Ft.  S.  &  G.  R. 
Co.  (1891)  45  Kan.  256,  25  Pac.  562 
(verdict   for    defendant   upheld). 

A  servant  is  not  necessarily  guilty 
of  contributory  negligence  in  attempt- 


ing to  save  human  life,  although  the  at- 
tempt will  probably  result  in  his  own 
death.  Mobile  &  0.  R.  Co.  v.  Ridley 
(1905)  114  Tenn.  727,  86  S.  W.  606, 
4  Ann.  Cas.   925. 

A  flagman  who,  in  an  attempt  to 
prevent  women  from  going  onto  a  cross- 
ing in  front  of  an  approaching  train, 
turns  his  back  to  the  train,  and  is 
thus  prevented  from  appreciating  his 
own  danger,  is  not  necesarily  guilty 
of  contributory  negligence.  Missouri^ 
K.  &  T.  R.  Co.  V.  Ooss  (1903)  31  Tex. 
Civ.  App.  300,  72  S.  W.  94. 

4  In  one  case  it  was  held  that  a  rail- 
road employee  was  guilty  of  such  con- 
tributory negligence  as  would  prevent 
a  recovery,  by  continuing  to  drive  a 
rail  back  into  position  after  seeing  a 
train  approaching  at  the  rate  of  30  or 
40  miles  an  hour,  although  the  train 
would  have  been  wrecked  if  he  had 
not  continued.  Rawlston  v.  East  Ten- 
nessee, V.  &  O.  R.  Go.  (1894)  94  Ga. 
536,  20  S.  E.  123.  No  reference  was 
made  to  the  cases  cited  in  this  section. 
The  court  simply  decided  that  the 
servant  could  not  recover  because  there 
was  nothing  to  prevent  his  seeing  the 
train  and  getting  off  the  track  sooner 
than  he  did,  and  refused  to  attach  any 
controlling  importance  to  the  testi- 
mony of  a  witness,  that  the  train 
would  have  been  wrecked  if  the  rail 
had  not  been  replaced. 

In  another  case  it  was  held  that  an 
employee  was  guilty  of  such  contribu- 
tory negligence  as  would  prevent  a  re- 
covery for  an  injury  received  in  at- 
tempting to  remove  a  railroad  tie  from 
the  track  immediately  in  front  of  a 
rapidly     moving    train,     although     the 
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every  reasonable  allowance  should  be  made  for  the  disturbing  men- 
tal effects  of  the  excitement  induced  by  such  conjunctures  as  those 
contemplated  by  the  doctrine.  A  person  should  not  be  held  culpable 
merely  for  the  reason  that  the  risk  taken  proved  to  be  actually  greater 
than  he  had  anticipated.* 

The  doctrine  thus  applied  does  not  enure  to  the  benefit  of  the 
servant  if  the  dangerous  predicament  of  the  person  whose  life  he 
tried  to  save  was  the  direct  result  of  an  act  of  antecedent  negligence 
on  the  part  of  the  servant  himself.®  [And  it  has  been  held  that  the 
doctrine  is  inapplicable  unless  the  person  whose  rescue  is  attempted 
is  in  a  position  of  peril  from  the  negligence  of  the  defendant.'] 

1277.  [361]  Act  done  in  attempting  to  preserve  the  employer's  prop- 
erty.— The  courts  have  sometimes  allowed  the  action  to  be  main- 
tained upon  the  theory,  that,  when  a  servant  is  suddenly  confronted 
by  an  emergency  in  which  his  master's  property  is  threatened  with 
destruction  or  serious  injury,  the  fact  that  he  attempted  to  preserve 
that  property,  and  in  doing  so  exposed  himself  to  greater  risks  than 
would  have  been  encountered  by  a  prudent  person  who  was  think- 
ing only  of  his  own  safety,  will  not  necessarily  render  him  charge- 
able with  contributory  negligence.^     [A  somewhat  similar  rule  has 

engineer   on    such   train   aslced   for    its  and  the  evidence   showed   tliat   the   in- 

removal.     Writt  v.   Girard  Lumber  Co.  jury    would    not    have    happened    but 

(1895)     91    Wis.    496,    65    N.    W.    173.  for   the    negligence    of    such   employees 

There    the    train    was    about    80    feet  in   attempting   to   place   the   belt   on   a 

away,   while   the   plaintiff  was   20   feet  pulley  without   instructions   and   with- 

from  the  track  when  he  started  to  take  out    its    being    in    line    of    their    duty. 

hold   of  the  tie.     The   court's   position  Sann  v.  H.  W.  Johns  Mfg.  Go.    (1897) 

was  that,  in  the  face  of  such  manifest  16  App.  Div.  252,  44  N.  Y.  Supp.  641. 

and     imminent     danger,     self-preserva-  Compare  cases  cited  in   §   1274,  note 

tion   was    an   absolute   and   paramount  10,  ante. 

duty.  ''  Jos.    tt   Simon   Linz   Realty    Co.   v. 

But  it  may  fairly  be  doubted  whether  McDonald    (1911)    —   Tex.    Civ.    App. 

either    of   these    rulings   would   be    ap-  — ,  133  S.  W.  535. 

proved  in  most  jurisdictions.  And  see   Walker  v.   Shreveport   (las, 

i  Pennsylvania     Go.     v.     Langendorf  E.  L.  &  P.  Co.    (1907)    120  La.  6S,  44 

(1891)   48  Ohio  St.  316,  13  L.R.A.  190,  So.    925,   holding   that   there    could   be 

29  Am.   St.  Rep.  553,   28  N.  E.   172.  no   recovery   where   both   plaintiff's   in- 

8  As,   where   a   railroad   section   boss  testate   and  the   servant  whose  life   he 

took   his  wife   as   a   passenger   upon   a  tried  to  save   had   failed  to  make  use 

hand   car   in  violation   of  the   rules   of  ^f  safeguards  furnished  by  the  master. 

the   company,    and    was    injured    while  i  Culpability  is  not  predicable,  as   a 

endeavoring  to  save  her  upon   a  colli-  ^^^^^^   ^^   j^^    ^^^^^    ^   ^^^^^^^   ^^^ 

aion     of     such     car     with     an     engine.  ,       .     ,    i   •        .                         t,      j 

uTsehke   V.    Chicago,    B.    &    Q.    R.Go.  7^°   ^^  helping  to  remove  .  hand  car 

(1894)    56   111.   App.    472.  from   the   track   when    a   train    is    ap- 

Or    where    an    employee    was    killed,  preaching,  is  injured  through  misca  cu- 

while  attempting  to  rescue  another  em-  lating  the  time  necessary  to   complete 

nlovee  who  was  assisting  him  from   a  the  process.     Winczewslct  v.  Winona  & 

dangerous    position    in    which    he    had  -W.    R.    Go.    (1900)    80   Minn.    245,    83 

been  placed  because  of  a  defective  belt,  N.   W.   159;    Pennsylvania   Go.   v.   Mo~ 
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been  laid  down  where  a  servant  was  injured  while  attempting  to 
make  a  machine  operate  properly  so  as  to  do  its  proper  amount 
of  work.^*] 

This  doctrine,  however,  does  not  afford  any  protection  to  a  serv- 
ant whose  conduct  was  essentially  rash.  It  does  not  justify  him  in 
going  into  a  place  in  which  he  will  be  exposed  to  an  imminent  peril 
which  may  at  any  moment  eventuate  in  disaster.*  Nor  does  it  serve 
as  an  excuse  where  the  damage  with    which    the    property    was 


Caffrey  (1894)  139  Ind.  430,  29  L.R.A. 
104,  38  N.  E.  67. 

In  Schall  v.  Cole  (1884)  107  Pa.  1, 
where  a  governor  belt  broke  and  the 
engine  ran  away,  and  the  plaintiff  was 
injured  in  consequence  of  hla  adopting 
a  wrong  course  in  making  a  hurried 
attempt  to  preserve  the  machinery,  it 
was  held  proper  to  refuse  a  charge  to 
the  effect  that,  if  the  plaintiff  con- 
ceived it  to  be  his  duty  to  save  his 
machine  from  damage,  and  in  so  doing 
caused  the  injury,  his  mistaken  con- 
ception of  duty  did  not  relieve  liim 
from  the  consequences  of  his  contribu- 
tory negligence  in  doing  an  act  which 
aggravated  the  danger  of  the  situation. 

A  complaint  in  an  action  for  injuries 
to  plaintiff's  decedent,  causing  his 
death,  is  not  demurrable  where  it  al- 
leges that  it  was  the  duty  of  the  de- 
ceased to  take  care  of  its  cars  in  a 
certain  yard;  that,  seeing  an  unattend- 
ed car  upon  a  track  in  such  yard  ap- 
proaching another  car,  so  that  it  would 
collide  with  the  latter  unless  it  was 
arrested,  the  deceased,  in  order  to  pre- 
vent such  collision,  and  "without  fault 
or  negligence  on  his  part,"  undertook 
to  climb  upon  the  top  of  the  approach- 
ing car  by  an  outside  ladder  thereon; 
and  that,  while  he  was  so  climbing, 
the  two  cars  collided,  causing  the  in- 
jury. Kelley  v.  Chicago,  M.  &  St.  P. 
R.  Co.  (1880)  50  Wis.  381,  7  N.  W. 
291. 

Contributory  negligence  is  not  pred- 
icahle  where  the  plaintiff,  who  had 
charge  of  an  engine  equipped  with  a. 
defective  governor  rushed  from  a  place 
of  safety  to  endeavor  to  stop  the  en- 
gine, when  he  saw  that  another  per- 
son who  was  near  it  was  unable  to 
do  so.  Grosly  v.  Cuba  R.  Co.  (1908) 
158  Fed.  144,  affirmed  in  (1908)  95 
C.  C.  A.  539,  170  Fed.  369. 

"The  plaintiff  was  in  the  discharge 
of  his   duty   if  he  was  making  a  rea- 


sonable effort  to  prevent  the  tub  from 
falling  from  the  car,  and  it  does  not 
comport  with  good  faith  for  the  de- 
fendant to  urge  the  sacrifice  plaintiff 
made  in  the  effort  to  more  than  do  his 
duty  to  protect  their  interest,  as  a 
ground  against  his  right  to  recover." 
Prophet  V.  Kemper  (1902)  95  Mo.  App. 
219,  68  S.  W.  956. 

A  servant  engrossed  in  an  effort  to 
avert  an  accident  will  be  excused  from 
what  would  ordinarily  be  contributory 
negligence.  Anderson  v.  Northern  P. 
R.  Co.  (1906)  34  Mont.  181,  85  Pac. 
884. 

An  employer  who  sees  a  rope  falling 
toward  some  gearing,  where  it  is  likely 
to  do  harm,  is  not  guilty  of  contribu- 
tory negligence  in  reaching  forward 
toward  the  gearing  to  catch  the  rope, 
although  it  is  beyond  his  reach,  and 
he  falls  onto  the  gearing.  Cameron  v. 
Royal  Paper  Mills  Go.  (1908)  Rap. 
Jud.  Quebec,  31  C.  S.  273,  affirmed  in 
(1908)    39  Can.  S.  C.  365. 

A  complaint  which  alleged  that  be- 
cause of  the  negligence  of  an  incompe- 
tent assistant  a  head  tree  feller  was 
obliged  to  stay  in  a  place  of  danger 
in  order  to  rescue  property  of  the  em- 
ployer does  not  necessarily  show  con- 
tributory negligence.  Harding  v.  Os- 
trander  R.  &  Timber  Co.  (1911)  64 
Wash.  224,  116  Pac.  635. 

See  note  to  Fischer  v.  Chesapeake  & 
0.  R.  Go.  2  L.R.A.(N.S.)    954. 

See  also  cases  cited  in  §  1276,  notes 
2,  3,  ante. 

la  "The  law  is  not  quick  to  condemn 
an  act  of  a  faithful  servant  resulting 
from  a  zealous,  rather  than  a  care- 
less, performance  of  duties."  King 
Mfg.  Go.  v.  Walton  (1907)  1  Ga.  App. 
403,  58  S.  E.  115. 

ZMaltbie  v.  Belden  (1901)  167  N. 
Y.  307,  54  L.R.A.  52,  60  N.  E.  645, 
reversing  (1899)  45  App.  Div.  384,  60 
N.  Y.  Supp.  824   (servant  took  a  path 
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threatened  was  comparatively  slight,  when  considered  with  rela- 
tion to  the  extremely  dangerous  nature  of  the  course  of  action  pur- 
sued with  a  view  to  saving  it.*  It  is  also  conceded  that  less  indul- 
gence should  be  shown  to  a  servant  whose  dangerous  course  of  action 
was  prompted  merely  by  a  desire  to  preserve  his  master's  property, 
than  to  a  servant  whose  impelling  motive  was  his  solicitude  for  the 
safety  of  human  beings.* 

D.  Commission-  of  acts  specifically  foebiddeit. 

1278.  [362]  Unlawful  acts.— There  can  be  no  question  that,  where 
a  servant's  injury  was  proximately  caused  by  the  fact  that  he  was 
violating  a  statute  or  municipal  ordinance,  the  meaning  and  effect 
of  which  are  perfectly  clear,  he  cannot  recover  damages.^    This  doc- 

■which  led  him  past  a  burning  tree)  ;  for  the  act  being  that  the  brake  staff 
Pegram  v.  Seaboard  Air  Line  R.  Co.  was  so  bent  that  it  could  not  be  oper- 
(1905)  139  N.  C.  303,  51  S.  E.  975,  ated— there  being  no  rule  of  the  com- 
4  Ann.  Cas.  214  (servant  must  show  pany  or  direction  from  any  of  its 
more  than  that  he  did  not  act  rashly)  ;  oflScers,  requiring  such  a  service  of  the 
Consolidated  Kansas  City  Smelting  &  brakeman.  Judkins  v.  Maine  G.  B.  Co. 
Ref.  Co.  V.  Taylor  (1908)  48  Tex.  Civ.  (1888)  80  Me.  417,  14  Atl.  735. 
App.   605,   107   S.   W.   889.  *  Condiff   v.   Kansas    City,   Ft.   8.   & 

The  proximate  cause  of  the  death  Or.  R.  Go.  (1891)  45  Kan.  256,  25  Pac. 
of  an  employee  mortally  burned  in  the    562. 

employer's  burning  building,  which  he  1  This  rule  has  been  applied  where  the 
had  entered  to  telephone  an  alarm  of  servant  was  violating  a  statutory  pro- 
fire,  after  he  had  failed  to  give  the  vision  requiring  all  trains  to  stop  at 
alarm  elsewhere,  as  he  had  left  the  a  certain  distance  from  a  crossing 
building  to  do,  is  not  the  employer's  where  two  railroad  lines  intersect  each 
negligence  in  constructing  and  main-  other  on  the  same  level.  Chicago  & 
taining  the  building  so  as  to  be  likely  ?/.  TF.  R.  Go.  v.  Snyder  (1886)  117 
to  burn,  but  the  employee's  act  in  111.  376;  Little  v.  Southern  R.  Co. 
re-entering  the  building  after  he  had  (1904)  120  Ga.  347,  66  L.E.A.  509, 
reached  a  place  of  safety.  Chattanooga  102  Am.  St.  Rep.  104,  47  S.  E.  953 
Light  &  P.  Co.  v.  Hodges  (1902)  109  (failure  of  engineer  to  stop  train  with- 
Tenn.  331,  60  L.R.A.  459,  97  Am.  in  50  feet  of  an  intersecting  road). 
St.  Rep.  844,  70  S.  W.  616.  Or  a  statutory  provision  which  pro- 

See,  also,  Oulf,  C.  &  8.  F.  R.  Co.  v.  hibited  miners  from  carrying  a  drill 
Roane  (1903)  33  Tex.  Civ.  App.  299,  with  them  on  the  hoisting  cage.  Illi- 
76  S.  W.  771  (the  situation  must  be  nois  Fuel  Co.  v.  Parsons  (1890)  38 
such   as   to   raise   a  reasonable    appre-    111.  App.  182. 

hension  of  danger).  Or   an    ordinance    prohibiting   trains 

3  A  yard  brakeman  cannot  recover  of  from  running  at  more  than  a  certain 
a  railroad  company  for  an  injury  re-  speed.  LaJce  Shore  &  M.  8.  R.  Go.  v. 
ceived  in  falling  from  a  flat  car,  loaded  Parker  (1890)  131  111.  557,  23  N.  E. 
with  coal,  while  attempting  to  stop  the  237 ;  Illinois  C.  R.  Go.  v.  Murphy 
car  from  running  down  a  side  track  and  (1893)  52  111.  App.  65. 
possibly  off  the  end  of  it,  by  jumping  Or  where  a  miner  used  an  iron  rod 
under  the  brake  beam  at  the  forward  for  tampering  charges  of  blasting  pow- 
end  of  the  car  and  pressing  it  down  der,  knowing  that  it  was  dangerous 
■with  his  feet,  holding  himself  to  the  to  do  so.  Shanahan  v.  Taranganba 
car  with  one  hand  and  pulling  up  the  Proprietory  Gold  Min.  Go.  (1889)  3 
brake  chain  with  the  other,  the  excuse  Queensland  L.  J.  147. 
M.  &  S.  Vol.  III.— 224. 
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trine  is  applied  regardless  of  the  fact  that  the  employer  may  have 
directed  his  sei-vants  to  violate  the  law,^  or  may  have  sanctioned  the 
growth  and  continuance  of  a  custom  which  amounts  to  a  contra- 
vention of  the  law.' 

This  rule  is  perhaps  subject  to  a  qualification  in  the  servant's 
favor,  where  the  act  which  he  was  ordered  to  do  was  one  which  was 
not  obviously,  and  to  his  own  knowledge,  within  the  statutory  prohi- 
bition.    Under  such  circumstances  it  has  been  held  that  he  may  re- 


Or  a  statute  forbidding  the  oiling  of 
machinery  while  in  motion.  Riley  v. 
Pittston  Coal  Min.  Go.  (1909)  224 
Pa.   633,   73  Atl.   944. 

\Yhere  a  statute  (carriages  regulation 
act  of  1884)  required  that  "drivers"  as 
well  as  their  employers  should  see  that 
vehicles  were  provided  with  available 
brakes  and  efficient  breeching,  it  was 
held  that  a  driver  could  not  recover 
for  an  injury  caused  by  the  absence  of 
these  safeguards.  Patterson  v.  Stevens 
(1890)  11  New  South  Wales  L.  E. 
(L.)   83. 

It  has  been  held  that  a  railroad  en- 
gineer who  was  voluntarily  engaged 
in  the  transportation  of  Confederate 
troops,  for  the  purpose  of  making  war 
on  the  government  of  the  United  States, 
cannot  recover  for  injuries  caused  by 
the  carelessness  of  other  employees  en- 
gaged in  the  same  illegal  employment. 
The  court  said  that  it  is  only  where 
both  parties  have  been  engaged  in  the 
same  illegal  transaction  that  the  maxim 
"in  pari  delicto  potior  est  conditio  de- 
fendentis"  applies.  Wallace  v.  Cannon 
(1868)    38   Ga.   199,   95   Am.   Dec.  385. 

Under  a  statute  declaring  it  to  be 
the  duty  of  the  "owner,  agent,  or  op- 
erator" of  a  mine,  to  put  catches  on  the 
cage  at  the  top  of  a.  shaft,  the  failure 
of  the  "pit  boss"  to  see  that  such 
catches  were  put  on  was  held  to  be 
such  contributory  negligence  as  woxild 
bar  a  recovery  for  his  death,  caused 
thereby.  Jieaucoup  Coal  Co.  v.  Cooper 
(1883)   12  111.  App.  373. 

2  Missouri,  K.  &  T.  B.  Co.  v.  Boherts 
(1898)  —  Tex.  Civ.  App.  — ,  46  S.  W. 
270  (ordinance  fixing  the  rate  at  which 
trains  were  to  be  run)  ;  Lloyd  v.  North 
Carolina  B..  Co.  (1909)  151  N.  C.  536, 
—  L.Il.A.(N.S.)  — ,  66  S.  E.  604 
(statute  forbidding  train  crews  to  work 
over  sixteen  hours  in  any  twenty  four. 

But  in  Moore  v.  St.  Louis  Transit 
Co.     (1906)     193    Mo.    411,    91    S.    W. 


1060,  it  was  held  that  an  instruction 
assuming  it  to  be  the  servant's  duty 
to  obey  a  city  ordinance  should  not,  in 
a  suit  between  the  master  and  the 
servant,  ignore  a  question  of  the  mas- 
ter's order  on  the  subject,  if  there  was 
evidence  on  that  point. 

It  may  be  mentioned  in  this  con- 
nection that,  in  an  action  against  a 
third  person,  recovery  has  been  denied 
where  the  work  for  which  the  servant 
was  engaged  could  not  be  lawfully 
executed  unless  a  license  was  first 
granted  by  the  proper  authorities,  and 
tlie  servant's  employer  had  failed  to 
procure  such  a  license.  Banks  v.  High- 
land Street  R.  Go.  (1884)  136  Mass. 
485,  holding  that  where  an  employee 
of  a  telegraph  company,  to  which  a 
municipality  has  not  issued  any  license 
to  run  its  wires  through  the  streets,  is 
injured  by  a  street  car  running  against 
a  wire  which  he  was  stretching,  he  can- 
not maintain  an  action  against  the 
railway  company,  unless  the  driver  was 
guilty  of  wanton  recklessness. 

3  Goal  <&  Min.  Co.  v.  Clay  ( Consoli- 
dated Coal  &  Min.  Co.  v.  Floyd)  (1894) 
51  Ohio  St.  542,  25  L.R.A.  848,  38 
N.  E.  610  (holding  it  error  to  instruct 
a  jury  that  a  miner  could  recover,  al- 
though he  had  transgressed  a  statute 
imposing  upon  miners  the  duty  of  prop- 
ping the  roof  of  the  drift  where  he 
was  working)  ;  Voshefskey  \.  Hill- 
side Coal  d  I.  Co.  (1897)  21  App.  Div. 
168,  47  N.  Y.  Supp.  386  (miner  trans- 
gressed statute  prohibiting  all  persons 
from  riding  on  loaded  cars). 

In  Morris  Goal  Go.  v.  Donley  (1906) 
73  Ohio  St.  298,  76  N.  E.  945,  It  was 
held  that  a  failure  to  comply  with  the 
requirements  of  the  statute  that  a 
miner  shall  securely  prop  the  roof  of 
a  working  place  under  his  control  can- 
not be  excused  because  the  presence  of 
props  might  render  machine  mining 
impracticable. 
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cover,  although  his  compliance  with  the  orders  given  may  have  ren- 
dered him,  as  a  matter  of  fact,  a  participant  in  the  breach  of  the 
statute.* 

[The  rule  is  also  subject  to  the  qualification  that  the  violation  of 
a  statute  will  not  necessarily  prevent  a  recovery  where  the  statute 
was  not  enacted  for  the  benefit  of  the  servant.^ 

It  has  been  held  that  although  the  servant  was  doing  an  act  pro- 
hibited by  law,  yet  that  fact  will  not  prevent  a  recovery  if  the  vio- 
lation was  not  the  proximate  cause  of  the  injury.^] 

As  to  the  right  of  action  for  injuries  received  on  Sundays,  or  for 
working  over  the  statutory  time,  see  §  1240,  ante. 

1279.  [363]  Acts  done  in  contravention  of  orders. — (See  also 
§  1258.) — According  to  nearly  all  the  decisions,  contributory  negli- 
gence should  be  inferred,  as  a  matter  of  law,  whenever  the  injury  re- 
sulted from  the  servant's  noncompliance  with  a  specific  order  given 
by  the  master  or  his  representative,  even  though  such  an  inference 
might  not  be  a  necessary  one  if  the  order  were  not  a  factor  in  the 
case.  This  doctrine  is  applicable  whether  the  order  related  to  the 
position  which  the  servant  was  to  take  at  a  given  time  or  place,*  or 

4  Gampiell  v.  Calderbanic  Steel  &  Coal  not  thereby  prevented  from  recovei-y 
Co.  (1898)  25  Sc.  Sess.  Gas.  4th  series,  for  injuries  caused  by  his  employer's 
753.  There  the  servant  had  violated  a  negligence  in  the  use  thereof.  Currelli 
clause  of  the  English  explosive  act  of  v.  Jackson  (1904)  77  Conn.  115,  58 
1875,  but  the  court  considered  that  the  Atl.  762.  And  see  St.  Louis,  I.  M.  d. 
inference  of  fault  was  rebutted  by  the  S.  R.  Go.  v.  Caraway  (1906)  77  Ark. 
fact  that  he  was  new  to  the  work,  and  405,  91  S.  W.  749. 

knew  nothing  about  the  clause  in  ques-  6  Moran    v.    Dickinson     (1910)     204 

tion.     The  consideration  thus  relied  on,  Mass.  559,  —  L.R.A.  (N.S. )  — ,  90  N.  E. 

however,  seems  to  be  insufficient  to  over-  1150    ( child  operating  elevator,  in  vio- 

come    the    effect    of    the    general    pre-  lation   of   statute,    not   precluded   from 

sumption  entertained  with  regard  to  a  recovering    if    injury   was    due    to    the 

servant's  knowledge  of  the  contents  of  independent  negligence  of  the  master)  ; 

a  public  statute.  Malloy   v.    American   Hide    &    Leather 

5  A  fireman  is  not  guilty  of  contribu-  Co.  (1911)  107  C.  C.  A.  646,  185  Fed. 
tory  negligence  as  a  matter  of  law,  776  (similar  facts;  action  arose  in 
because    of   failure    to   keep    a    lookout  Massachusetts). 

at    a    curve,    as    required    by    statute.  That  plaintiff  and  defendant  are  en- 

where   the   statute   was   intended   as   a  gaged  in  violating  the  Sunday  law  does 

protection    to   third    persons,    and    not  not  prevent  the  former  from  recovering 

to  the  employees  of  the  railroad.    Choc-  damages    from    the    latter    for    injury 

taw,  0.  &  O.  R.  Co.  V.  Doughty   (1905)  negligently  inflicted,  unless  the  unlaw- 

77  Ark.  1,  91  S.  W.  768.  ful  act  contributed  to  produce  the  in- 

The  statute  prohibiting  the  handling  jury.      Hughes    v.    Atlanta    Steel    Oo^ 

of    dynamite   or    other   high   explosives  (1911)    136   Ga.   511,   36   L.R.A.  (N.S.) 

without    procuring    a    written    permit  547,  71  S.  E.  728. 

therefor   from   certain   officials  was   in-  '>■  O'Brien  v.  Staples  Coal  Co.    (1896) 

tended  solely  to  prevent  the  use  of  such  165  Mass.  435,  43  N.  E.  181    (servant 

explosives   for  unlawful   purposes ;   and  went  into  vicinity  of  apparatus  and  was 

a    laborer   who   procures    dynamite   for  caught  by  it  while  working  in  its  ac- 

his   employer   without   such   permit    is  customed  manner)  ;  Rome  d  D.  R.  Co. 
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V.  Chasteen    (1889)    88  Ala.  591,  7  So.    proper  signal  was  then  given,  the  rail- 
94    (brakeman  atempted  to  couple  cer-    road    company    is    not    liable    for    the 
tain  cars  in  violation  of  conductor's  or-    death  of  an  employee  of  the  car  com- 
der)  ;    Mendota   Light    cf    Heat    Co.    v.    pany,   who   had   crawled   under   one   of 
Laffcrty  (1900)   92  111.  App.  74   (work-    the  new  cars  for  the  purpose  of  com- 
man  asphyxiated  by  reason  of  his  hav-    pleting  some  repairs,  in  violation  of  a 
ing  removed  the  cap  from  the  end  of    direction    of    the    employer.      Coops    v. 
a  gas  main  on  which  some  alterations    Lake  Shore  d  M.  8.  R.  Co.    (1887)    66 
were  to  be  made)  ;    Knickerbocker  Ice    Mich.  448,  33  N.  W.  541. 
Co.   V.   De   Haas    (1890)    37   111.   App.        A  brakeman  who  at  the  time  of  his 
195    (servant   rode   on   a   scraper,   and    employment    knows    that    he    will    be 
was  kicked  by  vicious  horse)  ;  Lendberg    required  to  couple  cars  provided  with 
V.    Brotherton    Iron    Min.    Co.     (1893)     a  Miller  hook  to  those  provided  with 
97  Mich.  443,  56  N.  W.  846   (employee    a  common  drawhead,  and  is  instructed 
in  mine  worked  at  pump,  while  the  men    not    to   stand   between   the   cars   while 
at  the  windlass  were  raising  and  lower-    making   such   coupling,   and   is   warned 
ing  buckets  above  him)  ;   McDowell  v.    just  before  attempting  to  make  a  coup- 
Wenticorth     Gypsum     Go.     (1910)     45    ling  that  it  is  to  be   of  that  kind,   is 
N.  S.  85    (servant  employed  in  quarry    guilty   of  such  contributory  negligence 
remained  near  bank  while  steam  shovel    as    will    prevent    a    recovery    for    his 
was   in   operation)  ;    Demko   v.    Carbon    death,    where    he    stands    between    the 
Hill  Goal  Co.    (1905)    69   C.  C.  A.   74,    cars  while  making  the  coupling.     Cof- 
136  Fed.  162    (brakeman  rode  on  rear    man    v.    Chicago,    R.    I.    &    P.    R.    Co. 
car  of  logging  train  when  he  had  been     (1894)   90  Iowa,  462,  57  N.  W.  955. 
instructed  to   ride   in  cab   of  engine)  ;        For  a  servant  to  take  a  position  on 
Vinson  y.  Los  Angeles  P.  R.  Co.  (1905)     the  platform  of  a  car   in  violation  of 
147    Cal.   479,   82   Pac.   53    (motorman    orders     is    negligence.      Smithwick    v. 
failed  to  ascertain  location  of  another    Hall  &    V.    Co.    (1890)    59   Conn.   261, 
train)  ;   Kauffmann    v.    H.    W.    Johns-    12  L.R.A.   279,   21   Am.   St.   Rep.   104, 
Mansville  Co.   (1910)   156  111.  App.  426    21  Atl.  924. 

(servant  went  into  elevator  shaft)  ;  A  track  repairer  who  rides  on  the 
McGee  v.  Cuyler  (1910)  112  Md.  314,  pilot  of  an  engine  instead  of  in  the 
75  Atl.  970  (servant  stood  on  plat-  box  car  provided  for  his  transporta- 
form  to  operate  machine)  ;  Shannon  tion  is  negligent.  Lehigh  Valley  R.  Co. 
V.  Kew  York  G.  &  H.  R.  R.  Co.  (1903)  v.  Greiner  (1886)  113  Pa.  600,  6  Atl. 
88  App.  Div.  349,  84  N.  Y.  Supp.  646    246. 

(engineer  failed  to  follow  rules  in  re-  A  brakeman  killed  in  a  collision  when 
gard  to  observing  caution)  ;  Cleveland,  another  train  ran  into  the  rear  of  that 
A.  d  G.  R.  Co.  V.  Workman  (1902)  on  which  he  was  stationed,  while  it 
66  Ohio  St.  509,  90  Am.  St.  Rep.  602,  was  awaiting  orders  at  a  junction,  is 
64  N.  E.  582  (switch  light  tender  rode  guilty  of  contributory  negligence,  where 
his  hand  car  on  main  track)  ;  Imhoof  the  deceased  was  on  the  front  platform 
V.  Northwestern  Lumber  Co.  (1906)  of  the  caboose,  and  not  at  the  rear  end 
43  Wash.  387,  86  Pac.  650  (servant  or  on  the  track  behind  the  train  where 
ordered  to  keep  away  from  timber  as  his  duties  as  a  flagman  required  him 
it  was  being  carried  to  saw)  ;  Imhoof  to  be.  Wabash  R.  Go.  v.  Zerwick 
V.  Northwestern  Lumber  Go.  (1906)  (1897)  74  111.  App.  670. 
43  Wash.  387,  86  Pac.  650  (disobeyed  A  brakeman  who,  of  his  own  accord 
signal  to  keep  out  of  the  way  of  timber  and  in  disobedience  of  orders,  leaves 
moving  on  line  rollers)  ;  Royal  Electric  the  brake  which  he  is  told  to  operate 
Go.  V.  Paquette  (1905)  35  Can.  S.  C.  and  attempts  to  reach  another  one  by 
202  (servant  remained  on  car  loaded  passing  over  a  coal  car,  is  guilty  of 
with  posts  about  to  be  unloaded  after  negligence  which  will  prevent  his  re- 
he  had  been  ordered  to  get  down)  ;  covering  damages  if  he  is  thrown  off 
Jones  v.  Morton  Co.  (1907)  14  Ont.  that  car  by  a  sudden  jolt.  Louisville 
L.  Rep.  402  (servant  used  defective  d  N.  R.  Co.  v.  Woods  (1894)  105 
elevator).  Ala.  561,  17  So.  41. 

Where  defendant's  conductor,  before  A  track  hand  ordered  to  walk  with 
removing  new  cars  from  the  yard  where  a  red  light  backwards  and  forwards 
manufactured,  examined  the  cars  and  over  the  track  between  certain  points, 
found  no  person  about  them,   and  the    at  one  of  which  a  red  light  was  placed 
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to  the  manner  in  which  an  act  incident  to  his  duties  was  to  be  done/ 


because  of  a  crack  in  the  embankment 
due  to  a  heavy  rain,  who  stops  a  train, 
and  in  response  to  an  inquiry  says  the 
track  is  all  right  until  the  red  light 
is  reached,  and  without  invitation  gets 
on  the  engine  and  rides  until  it  plunges 
down  a  chasm  where  a  washout  oc- 
curred, whereby  he  is  killed, — is  the 
author  of  his  own  misfortune,  where 
he  had  opportunity  to  pass  the  place 
in  pursuance  of  his  orders  several  times 
before  the  accident  occurred.  Shenan- 
doah Valley  R.  Co.  v.  Luoado  (1889) 
86  Va.  390,  10  S.  E.  422. 

An  indemnity  which,  under  an  acci- 
dent allowance  scheme  of  a  railway 
company,  is  to  be  paid  "in  the  case 
of  the  death  of  the  insured  from  any 
accident  in  the  discharge  of  duties  in 
the  company's  service,"  is  not  payable 
where  the  insured  was  killed  while 
crossing  a  yard,  in  direct  contravention 
of  the  company's  orders,  for  the  pur- 
pose of  reaching  the  office  where  he 
was  to  receive  the  check  which  it  was 
necessary  to  obtain  before  his  hours  of 
work  began.  Vickery  v.  Great  Eastern 
R.  Go.  (1896)  14  Times  L.  R.  562 
(per  Hawkins,  J.,  sitting  alone). 

A  servant  who  has  reported  a  dan- 
gerous spot  in  the  roof  of  a  mine  while 
at  work,  and,  contrary  to  orders,  con- 
tinued working  without  waiting  for 
the  props,  which  soon  came,  cannot 
recover  for  injuries  caused  by  the  fall 
of  slate.  Knight  v.  Gooper  (1892)  36 
W.  Va.  232,  14  S.  E.  999. 

A  servant  in  a  mine,  who  disobeys 
a  prohibition  as  to  following  the  hoist- 
ing bucket  up  an  incline,  and  is  in- 
jured by  the  breaking  of  the  rope,  can- 
not recover.  Patnode  v.  Barter  (1889) 
20  Nev.   303,  21   Pac.  679. 

A  servant  who  fails  to  follow  his 
instruction  to  stand  at  one  side  instead 
of  in  front  of  an  emery  wheel,  and  is 
injured  in  consequence  of  such  failure 
when  the  wheel  burst,  cannot  recover. 
Smith  V.  Foster  (1900)  93  111.  App. 
138.  See  also  cases  cited  in  §  1253, 
ante. 

A  master  is  not  responsible  for  in- 
jury to  or  death  of  a  servant,  due  to 
the  servant  going  into  a  dangerous 
place  on  the  master's  premises,  in  dis- 
obedience of  the  master's  express  in- 
structions. Lapsley  v.  United  Electric 
Go.  ( 1909 )  79  N.  J.  L.  131,  74  Atl.  283. 


UGahill  V.  Eilton  (1887)  106  N.  Y. 
512,  13  N.  E.  339  (servant  was  repair- 
ing a  belt  while  the  machinery  was  in 
motion)  ;  Marnin  v.  Kitson  Mach.  Co. 
(1893)  159  Mass.  156,  34  N.  E.  89 
(servant  did  not  wait  to  procure  assist- 
ance in  putting  a  heavy  piece  of  ma- 
chinery on  an  elevator)  ;  Gardner  v 
Michigan  C.  R.  Co.  (1886)  58  Mich. 
584,  26  N.  W.  301  (switchman  tried 
to  uncouple  cars  in  motion)  ;  Murray 
V.  Gulf,  G.  &  S.  F.  R.  Go.  (1889)  73 
Tex.  2,  11  S.  W.  125  (fireman  mounted 
moving  tender  at  the  end  approaching 
him)  ;  Richmond  &  D.  R.  Go.  v.  Risdon 
(1891)  87  Va.  335,  12  S.  E.  786  (brake- 
man  attempted  to  uncouple  cars  from 
a  moving  train,  and  caught  his  foot  in 
a  frog)  ;  Roiinson  v.  West  Virginia 
d  P.  R.  Co.  (1895)  40  W.  Va.  583,  21 
S.  E.  727  (train  was  run  at  excessive 
speed  over  a  cei-tain  curve,  and  was 
derailed)  ;  Loneer  v.  Lehigh  Valley  R. 
Go.  (1900)  196  Pa.  610,  46  Atl.  937 
(derailment  caused  by  running  an  en- 
gine in  excess  of  the  speed  prescribed 
by  a  special  notice  on  the  bulletin 
board  informing  engineers  that  a  cer- 
tain piece  of  track  was  dangerous)  ; 
Primeau  v.  Merchants'  Cotton  Co. 
(1900)  Rap.  Jud.  Quebec,  19  C.  S. 
62  (employee,  while  shoveling  coal  from 
a  pile,  the  top  of  which  was  frozen, 
permitted  the  frozen  crust  to  remain)  ; 
Georgia  P.  R.  Go.  v.  Mapp  (1888)  80 
Ga.  631,  6  S.  E.  24  (servant  engaged 
in  unloading  cars  on  a  siding  started 
cars  with  a  crowbar)  ;  Great  Western 
Sugar  Co.  v.  Pray  (1908)  86  C.  C.  A. 
112,  158  Fed.  756  (servant  held  nozzle 
of  steam  hose  too  near  revolving 
shaft)  ;  Redus  v.  Milner  Coal  &  R.  Co. 
(1906)  148  Ala.  665,  41  So.  634  (miner 
dumped  car  before  receiving  directions 
to  do  so)  ;  Pre  v.  Standard  Portland 
Cement  Co.  (1908)  9  Cal.  App.  591, 
100  Pac.  122  (servant  undermined 
clinker  pile)  ;  Brown  v.  Louisville,  B. 
&  St.  L.  R.  Co.  (1901)  23  Ky.  L.  Rep. 
1504,  65  S.  W.  588  (manner  of  coupling 
cars  on  curve)  ;  Sanders  v.  Natalhany 
Lumber  Co.  (1909)  124  La.  37,  49  So. 
942  (repairing  machinery)  ;  Steele  v. 
Red  River  Lumber  Go.  (1910)  110 
Minn.  210,  124  N.  W.  978  (failure  of 
conductor  to  have  trainmen  in  position 
to  signal  to  engineer)  ;  Lynes  v.  North- 
ern P.   R.   Co.    (1911)    43   Mont.    317, 
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or  to  the  work  wliicli  lie  was  or  was  not  to  undertake,^  or  to  the 


117  Pac.  81  (engineer  ran  his  engine 
past  a  siding,  contrary  to  orders)  ; 
Western  Mattress  Co.  v.  Ostergaard 
(1904)  71  Neb.  572,  99  N,  W.  229, 
affirmed  on  rehearing  in  71  Neb.  575, 
101  N.  W.  334  (servant  stood  with  his 
face  in  direction  of  molds  while  melted 
metal  was  being  poured)  ;  Bipp  v. 
Fuchs  (1908)  129  App.  Div.  321,  113 
N.  Y.  Supp.  361  (bricklayer  did  not 
complete  wall  by  courses)  ;  Whitson  v. 
Wrenn  (1903)  134  N.  C.  86,  46  S.  E. 
17  (servant  went  under  a  truck  to 
push  it,  instead  of  to  the  rear  or  side)  ; 
Burnett  v.  Roanoke  Mills  Co.  (1910) 
152  N.  C.  35,  67  S.  E.  30  (manner  of 
unchoking  macliine)  ;  Eaynes  v.  Pen/- 
field  (1911)  231  Pa.  329,  80  Atl.  565 
(employee  in  laundry  placed  article  in 
mangle  by  reaching  over  the  top;  ; 
Quick  V.  Millfort  Mill  Co.  (1907)  78 
S.  C.  472,  59  S.  E.  365  (method  of 
moving  timbers)  ;  Goetsch  v.  Inter- 
national Harvester  Co.  (1909)  138 
Wis.  387,  120  N.  W.  281  (servant 
failed  to  remove  crank  on  shaft  as 
power  was  applied)  ;  Conan  v.  Charest 
(1908)  Rap.  Jud.  Quebec,  32  C.  S.  385 
(servant,  in  feeding  dough  into  a 
kneading  machine,  did  not  obey  in- 
structions not  to  extend  his  fingers 
downward  toward  the  machine ) . 

A  railroad  company  is  not  liable 
where  a  brakeman  started  to  make  a 
switch  without  orders,  when  his  duties 
required  him  to  do  it  only  when 
ordered,  and  was  killed  by  the  starting 
of  the  cars  before  he  was  ready.  Ken- 
tuclcy  C.  B.  Co.  V.  Jameison  (1892)  14 
Ky.  L.  Rep.  345,  20  S.  W.  258,  rehear- 
ing denied  in  (1892)  14  Ky.  L.  Rep. 
347. 

Negligence  is  inferable  where  the  evi- 
dence is  that  an  engineer  ran  his 
train  onto  a  siding,  with  orders  to  al- 
low three  sections  of  train  running  in 
the  opposite  direction  to  pass;  that  he 
went  to  sleep  and  was  awakened  by  a 
train  which  proved  to  be  the  second 
section,  but  which  the  indicator  on  the 
caboose  showed  to  be  the  third;  that 
the  passing  section  whistled  and  also 
carried  lights  to  indicate  that  another 
section  was  following;  that  the  en- 
gineer whistled,  thus  showing  that  he 
understood  the  signal;  and  that  the 
conductor  of  the  stationary  train,  see- 
ing the  indicator  on  the  caboose  and  as- 


suming it  to  give  correct  information, 
ordered  the  engineer  to  proceed  wiiich 
he  did.  Under  such  circumstances  the 
engineer  was  guilty  both  of  a  breach 
of  specific  orders  from  tne  train  dis- 
patcher, and  of  a  violation  of  liis  duty 
to  keep  a  proper  lookout  and  make  sure 
that  the  track  was  clear.  Galveston, 
H.  &  S.  A.  R.  Co.  V.  Brown  (1901)  95 
Tex.  2,  63  S  W.  305,  reversing  (1900) 
—  Tex.  Civ.  App.  — ,  59  S.  W.  930. 

No  recovery  can  be  had  for  the  death 
of  a  brakeman,  caused  by  his  failure 
to  lock  a  switch,  as  required  by  the 
rules.  Holland  v.  Seaboard  Air  Line  R. 
Co.  (1906)  143  N.  C.  435,  55  S.  E. 
835. 

s  Chielinsky  v.  Hoopes  &  T.  Co. 
(1894)  1  Marv.  (Del.)  273,  40  Atl. 
1127;  Pioneer  Min.  d  Mfg.  Co.  v. 
Thomas  (1902)  133  Ala.  279,  32  So. 
15  (servant  directed  to  repair  danger- 
ous roof,  but  failed  to  do  it)  ;  Hyde  v. 
Mendel  (1902)  75  Conn.  140,  52  Atl. 
744  (operation  of  elevator)  ;  Illinois 
Steel  Co.  V.  Kinnare  (1902)  100  111. 
App.  208  (servant  attempted  to  fix 
electric  lamp)  ;  Lindquist  v  King's 
Croum  Plaster  Co.  (1908)  139  Iowa, 
107,  117  N.  W.  46  (boy  assisted  in  re- 
pairing belt)  ;  Straight  Creek  Coal  Co. 
V.  Haney  (1905)  27  Ky.  L.  Rep.  1117, 
87  S.  W.  1114  (miner  failed  to  jirop 
roof  as  he  was  ordered)  ;  Neas  v.  Chi- 
cago, B.  d  Q.  R.  Co.  (1009)  138  Mo. 
App.  484,  120  S.  W  120  (running  hand 
car  over  track  at  night  alone)  ;  Thayer 
V.  Vtica  Knitting  Co.  (1905)  183  N.  Y. 
18,  75  N.  E.  577  (employee  in  knitting 
mill  did  not  obey  orders  in  putting  goods 
into  drying  basket)  ;  Nichols  v.  Searle 
Mfg.  Co.  (1909)  134  App.  Div.  62,  118 
N.  Y.  Supp.  651  (riding  on  elevator)  ; 
Whitson  V.  Wrenn  (1903)  134  N.  C. 
86,  46  S.  E.  17  (servant  went  under 
trucks  to  assist  in  moving  them)  ;  F'an- 
ner  v.  Kinston  Cotton  Mills  (1911)  154 
N.  C.  394,  70  S.  E.  733  (servant  con- 
tinued to  work  in  sand  pit  after  he  had 
been  ordered  out)  ;  Smith  v.  Centennial 
Eureka  Min.  Co.  (1904)  27  Utah,  307, 
75  Pac.  749  (failure  of  laborer  to  fol- 
low instructions  in  regard  to  control  of 
cars  moving  dovpii  a  grade  by  gravity)  ; 
Williams  v.  Norton  Coal  Co.  ( 1908 )  108 
Va.  608,  62  S.  E.  342  (raotorman  in 
mine  ran  car  with  trolley  pole  in 
front). 
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purpose  for  which  an  appliance  was  to  be  used,*  or  to  the  precautions 
to  be  adopted  while  the  work  was  going  on.^ 

Minors,  as  well  as  adults,  are  within  the  scope  of  this  doctrine.^ 
But  presumably  cases  may  arise  in  which  a  child's  mental  incapacity 
to  understand  an  order,  or  the  danger  involved  in  disobeying  it,  or 
his  physical  incapacity  to  carry  it  out,  would  be  material  in  this  con- 
nection. 

Negligence  ia  inferred  where  a  serv-  Canadian  P.  B.  Co.  v.  Elliott  (1905) 
ant,  in  disobedience  of  orders,  under-  70  C.  C.  A.  242,  137  Fed.  904. 
talves  woric  outside  the  proper  scope  of  Where,  in  an  action  by  an  employee 
his  employment.  Indiana  Natural  &  against  his  employer  for  injuries  re- 
Illuminating  Oas  Co.  v.  Marshall  suiting  from  his  being  knocked  off  a 
(1898)  22  Ind.  App.  121,  52  N.  E.  232.  bench  or  path  on  the  face  of  a  cliff 
4  A  workman  injured  in  leaving  a  where  he  was  at  work,  and  falling  75 
ship,  by  the  fall  of  a  ladder  insecurely  feet  to  the  bank  below,  it  is  claimed 
placed,  cannot  recover  where  he  has  that  he  was  guilty  of  contributory 
been  told  not  to  use  it.  The  Privateer  negligence  in  not  following  the  in- 
(1883)  14  Fed.  872.  Compare  the  more  structions  of  the  foreman  to  have  a 
general  principle  stated  in  §  1258,  ante,  rope  tied  around  him  to  prevent  falling, 
&  Munn  V.  Wolff  Mfg.  Co.  (1900)  94  and  he  denies  that  such  instructions 
111.  App.  122  (omission  to  put  on  were  given  him,  the  question  of  his 
goggles  while  working  with  an  emery  contributory  negligence  should  be  sub- 
wheel)  ;  O'Brien  v.  Hargraves  Mills  mitted  to  the  jury  Di  Yito  v.  Crage 
(1907)  196  Mass.  559,  82  N.  E.  677  (1901)  165  N.  Y.  378,  59  N.  E.  141, 
(failure  of  servant  to  ask  advice  where  reversing  (1898)  35  App.  Div.  155,  55 
he  did  not  know  what  to  do)  ;  Western    N.  Y.  Supp.  64. 

Mattress  Co.  v.  Ostergaard  (1904)  71  e  Card  v.  MHlkins  (1898)  61  N.  J.  L. 
Neb.  572,  99  N.  W.  229,  atKrmed  on  re-  296,  39  Atl.  676  (boy  of  twelve  years 
hearing  in  (1904)  71  Neb.  575,  101  N.  of  age  was  explicitly  forbidden  to  do  a 
W.  334  (omission  to  turn  his  face  particular  act  in  connection  with  a  ma- 
while  pouring  molten  metal)  ;  Wheeling  chine  on  which  he  was  working)  ;  Penn- 
&  L.  E.  R.  Co.  V.  Wisher  (1904)  25  Ohio  sylvania  Coal  Co.  v.  Nee  (1888)  9  Sad- 
C.  C.  566  (engineer  failed  to  keep  look-  ler  (Pa.)  579,  13  Atl.  841  (boy  em- 
out  for  falling  rocks  at  one  place  on  his  ployed  to  keep  culm  in  motion  down  a 
run)  ;  International  d  G.  N.  R.  Go.  v.  chute  in  a  coal  breaker  did  not  enter 
Reiden  (1908)  48  Tex.  Civ.  App.  401,  the  chute  at  the  place  prescribed)  ;  Mc- 
107  S.  W.  661  (failure  to  put  torpedoes  Mellen  v.  Union  News  Co.  (1891)  144 
on  the  track).  Pa.  332,  22  Ala.  706  (newsboy  attempt- 

No  action  can  be  maintained  where  a  ed  to  get  off  moving  train)  ;  Robertson 
servant,  departing  from  his  instruc-  v.  Cornelson  (1888)  34  Fed.  716,  and 
tions,  undertakeSj  in  conjunction  with  a  the  case  cited  in  the  next  note, 
eoservant,  to  lower  a  heavy  stone  by  An  errand  boy  twelve  years  of  age 
means  of  the  handles  of  a  derrick,  the  and  of  more  than  ordinary  intelligence, 
result  being  that  the  one  operated  by  employed  in  the  fourth  story  of  a  fac- 
the  eoservant  came  off  and  threw  the  tory,  who,  when  sent  down  on  an  er- 
whole  weight  on  that  operated  by  the  rand  not  relating  to  freight,  leans  upon 
plaintiff,  jerking  it  out  of  his  hand  and  a  chain  which  hands  across  the  entrance 
causing  it  to  revolve  rapidly  and  strike  to  the  shaft  of  the  freight  elevator  to 
him.  Lehman  v.  Bagley  (1898)  82  111.  look  for  the  elevator,  upon  which  he 
App.  197.  has  no  right  to  ride,  and  is  injured  by 

A  car  repairer  cannot  recover  for  in-  the  giving  away  of  the  chain, — is  guilty 
juries  caused  by  his  failure  to  comply  of  contributory  negligence  relieving  the 
with  the  instructions  he  had  received  owner  of  the  building,  who  had  charge 
with  regard  to  setting  out  signal  flags,  of  the  elevator,  from  liability  for  a  de- 
Chicago,  B.  &  Q.  R.  Go.  v.  McGroM  feet  in  the  hook  on  which  the  chain  was 
(1896)     22    Colo.    363,    45    Pac.    383;    fastened.     Knox  v.  Hall  Steam  Power 
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The  mere  fact  that  the  servant  was  not  warned  that  the  prohibited 
act  was  dangerous  does  not  render  the  doing  of  that  act  any  the  less 
culpable.' 

If  the  evidence  is  conflicting  as  to  whether  the  servant  actually  did 
disobey  an  order  the  meaning  of  which  is  not  open  to  dispute,  the 
case  must  be  submitted  to  the  jury.'  But  if  the  question  of  the  serv- 
ant's disobedience  depends  simply  upon  whether  the  order  bears  one 
or  other  of  two  meanings,  its  proper  scope  is  for  the  court  to  deter- 
mine.^ 

In  cases  where  the  essence  of  the  negligence  imputed  to  the  serv- 
ant is  that  he  was  in  a  position  where  he  should  not  have  been,  his 
conduct  is  often  viewed  rather  as  an  act  of  omission  than  that  of  com- 
mission, and  the  inability  to  recover  is  put  upon  the  ground  that  his 
presence  at  the  place  where  the  accident  occurred  is  a  circumstance 
which  necessarily  implies  that  he  was  absent  from  his  post  of  duty, 
and  therefore  culpable.^"    Compare  §  1253,  ante. 

The  fact  that  an  order  forbidding  the  act  which  caused  the  injury 
was  given  at  some  antecedent  time  will,  of  course,  cease  to  be  a  con- 
trolling element,  if  it  appears  that,  before  the  accident  occurred,  the 


Co.  (1893)  69  Hun,  231,  23  N.  Y.  Supp. 
490. 

T  Bergeron  v.  Tooke  (1896)  Rap.  Jud. 
Quebec,  9  C.  S.  506  (girl  in  factory 
combed  her  hair  before  the  signal  was 
given  to  ceaae  work,  and,  while  she  was 
stooping  to  pick  up  her  comb,  her  hair 
caught  in  an  unguarded  shaft) . 

Even  a  minor  need  not  be  warned 
that  a  prohibited  act  is  dangerous. 
National  Hosiery  <&  Yarn,  Co.  v.  Napper 
(1911)  —  Tenn.  — ,  135  S.  W.  780. 

sstringham  v.  Stewart  (1885)  100 
N.  Y.  516,  3  N.  E.  575. 

9  A  railroad  company  is  not  liable  for 
the  death  of  an  engineer  in  a  collision 
occasioned  by  the  misconstruction  and 
consequent  disobedience,  by  himself  and 
the  train  conductor,  of  orders  given, 
which,  taken  in  connection  with  the 
general  rules  well  known  to  both,  were 
plain,  and  not  misleading.  Harris  v. 
Norfolk  &  W.  U.  Co.  (1892)  88  Va.  560, 
14  S.  E.  535. 

The  designation  "middle  brakeman," 
and  the  general  location  implied  there- 
in, are  not  construed  as  confining  such 
a  brakeman  exclusively  to  one  par- 
ticular part  of  the  train.  Hence,  the 
mere  fact  that  he  was  not  in  the  middle 
part  of  the  train  at  the  time  of  the  ac- 
cident will  not  prevent  the  maintenance 


of  an  action  for  his  death  resulting 
from  a  collision.  Au  v.  New  York,  L. 
E.  &  W.  R.  Co.  (1886)  29  Fed.  72  (jury 
directed  to  find  for  plaintiff  on  this 
point) . 

An  engineer  is  not  prohibited  from 
running  at  a  greater  rate  of  speed  than 
25  miles  an  hour  by  an  order  to  make 
25  miles  an  hour  on  the  whole  trip,  in- 
cluding stops.  Houston  &  T.  0.  It.  Co. 
V.  Higgins  (1900)  22  Tex.  Civ.  App. 
430,  55  S.  W.  744. 

A  direction  by  a  freight  conductor  to 
a  brakeman,  to  ride  on  top  of  the  train 
to  give  his  assistance  in  going  down 
hill,  does  not  make  the  brakeman  dis- 
obedient in  going  upon  the  engine  at  a 
place  where  there  are  no  hills  to  be 
descended,  so  as  to  prevent  a  recovery 
for  his  death  caused  by  the  derailment 
of  the  train.  Texas  &  P.  B.  Co.  v. 
Magrill  (1897)  15  Tex.  Civ.  App.  353, 
40  S.  W.  188. 

10  Daniel  v.  Chesapeake  &  0.  R.  Co. 
(1892)  36  W.  Va.  397,  16  L.R.A.  383,  32 
Am.  St.  Rep.  870,  15  S.  E.  162;  Phil- 
lips V.  Chicago,  M.  &  St.  P.  R.  Co. 
(1885)  64  Wis.  475,  25  N.  W.  544; 
Gonners  v.  Burlington,  C.  R.  &  M.  R. 
Co.  (1887)  71  Iowa,  490,  60  Am.  Rep. 
814,  32  N.  W.  465. 


§  1279]  KEGLIGENCE  AT  TIME  OF  INJURY.  3577 

servant  had  received  permission,  express  or  implied,  to  do  that  act." 
Compare  §  1283,  subd.  (9),  -post. 

In  one  case  the  position  has  been  taken  that  the  mere  fact  that  a 
servant  who  is  ordered  by  his  master  to  do  something  does  not  do  it 
in  the  particular  manner  specified  will  not  exonerate  the  master 
from  liability  for  an  injury  to  the  servant,  received  in  the  perform- 
ance of  the  act  commanded.  The  question  in  this  case,  as  in  those 
in  which  no  direct  order  is  given,  is  declared  to  be  simply  whether 
the  way  selected  by  the  servant  was  more  dangerous  than  one  which 
might  have  been  adopted.^^  This  suggested  qualification  of  the  rule 
seems  to  be  devoid  of  any  rational  foundation,  as  it  is  certainly  op- 
posed to  the  weight  of  authority. 

The  fact  that  the  act  which  was  the  immediate  cause  of  the  injury 
was  done  in  violation  of  an  order  given  by  one  superior  employee,  at 
some  time  anterior  to  the  accident,  does  not  necessarily  show  that 
the  servant  was  negligent,  if  it  is  also  proved  that  the  act  was  done 
in  compliance  with  the  directions  of  another  superior  employee  un- 
der whose  control  he  was  working  at  the  time  when  the  accident 
oecurred.^^  On  the  other  hand  a  servant  whose  injury  resulted  from 
his  doing  an  act  which  had  not  only  been  forbidden  by  his  master's 

11  Chielinsky    v.     Roopes    &    T.     Go.  in  §   1273,  note  1,  ante,  the  court  pro- 

(1894)  1  Marv.  (Del.)  273,  40  Atl.  1127  ceeded  thus:     "It  does  not  appear  wliat 

(servant  was  trying,   when  injured,  to  authority  the  yard  master  had  over  the 

put  a  belt  on  a  shafting).  plaintiff,  or  whether  he  had  any.     If  he 

l^  Citizens'    Gaslight    &    'Beating    Go.  had   none,   then   what   he   said    to    the 

V.  O'Brien   (1886)   118  111.  174,  8  N.  E.  plaintiff   was,    in   effect,    nothing    more 

310,  disapproving  an  instruction  which  than  a  caution  addressed  by  one  fellow 

left  tlie  jury  to  infer  that  the  failure  servant   to  another.     Perhaps   tlie   real 

of    the   servant   to   follow    the    precise  significance,  in  either  aspect,  would  lie 

directions  of  his  master  was  negligence,  in  its  effect  upon  the  question  whether 

as  a  matter  of  law.  the   plaintiff    did    or   did   not   use   due 

13  Where  there  is  no  general  rule  of  care;  but  in  the  present  case  the  error 
a  railroad  company  forbidding  em-  lay  in  assuming  what  was  not  shown 
ployees  to  go  between  the  rails  to  un-  to  exist, — namely,  that  the  plaintiff  was 
couple  cars,  the  company  is  not  entitled  bound  to  obey  the  directions  of  the 
to  an  instruction  that  a  brakeman  is  yardmaster.  Further,  if  we  assume 
negligent  who  couples  oars  in  this  man-  tliat  the  plaintiff  was  bound  to  obey  the 
ner,  after  being  told  by  the  yard  master  directions  of  the  yard  master,  and  that 
not  to  do  so,  as  it  was  unsafe,  where  it  what  was  said  by  the  yard  master  to 
is  in  evidence  that  some  brakeman  the  plaintiff  was  a  direction  not  to  go 
coupled  from  outside  the  rails  and  between  the  rails  in  removing  the  coup- 
others  from  inside,  and  that  the  injured  ling  pin,  still  there  was  no  evidence  of 
servant  went  between  the  cars  while  any  rules  established  by  the  defendant 
they  were  slowly  moving,  under  the  road  forbidding  it,  and  the  plaintiff  was 
conductor's  direction,  because  the  coup-  afterwards  told  by  Campbell,  the  con- 
ling-pin  stuck,  and  he  was  unable  to  ductor  of  the  train  which  the  plaintiff 
pull  it  out  while  standing  outside  the  was  helping  to  make  up,  and  under 
track.  Hannah  v  Connecticut  River  R.  whose  immediate  control  he  was  at  the 
Go  (1891)  154  Mass.  529,  28  N.  E.  682.  time,  that  he  wanted  the  cars  cut  off 
After  referring  to  the  point  mentioned  in  between;   and  the  plaintiff  may  well 
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representative,  but  which  he  himself  also  knew  to  be  essentially  dan- 
gerous, cannot  recover  on  the  theory  that  the  act  was  done  in  compli- 
ance with  a  subsequent  order  given  by  another  employee  to  whose  di- 
rections he  was  bound  to  conform." 

[The  rule  has  been  laid  down  that  disobedience  to  an  order  is  not 
necessarily  negligence  where  the  order  is  not  given  with  respect  to 
the  servant's  safety.  Under  such  circumstances  the  disobedience  is 
not  necessarily  the  proximate  cause  of  the  injury.  See  §§  1237, 
1238."] 

1280.  [364]  Doing  acts  against  which  the  servant  has  been  warned. — 
A  considerable  number  of  cases  have  been  decided  upon  the  theory 
that  the  injured  servant's  disregard  of  a  warning  received  from  his 
employer  or  his  employer's  representative  rendered  him  chargeable 
with  contributory  negligence,  as  a  matter  of  law.  In  all  these  cases 
the  warning  is  viewed  as  an  expression  of  the  employer's  opinion 
that  the  course  of  conduct  to  which  it  related  was  not  a  proper  one. 
Logically,  therefore,  it  is  equivalent  to  an  implied  direction  not  to 
pursue  that  course  of  conduct,  whether  it  amounts,  as  in  some  in- 
stances, merely  to  a  caution  regarding  the  danger  involved  in  such 
conduct,'  or,  as  in  other  instances,  to  something  scarcely,  if  at  all, 
distinguishable  from  an  actual  prohibition.^ 

have  understood  that,  even  if  v^hat  was  1  The  warning  may  be  said  to  have 
said  by  Campbell  was  not  an  order  to  been  of  this  description  in  decisions  de- 
go  in  between  the  cars,  he  was  author-  nying  recovery  where  a  bralreman,  who 
ized  to  cut  them  apart  by  going  in  be-  liad  been  warned  that  some  of  the  over- 
tween  them,  in  such  mode  as  appeared  head  bridges  on  his  employer's  line 
to  him,  in  the  exercise  of  ordinary  care,  were  too  low  to  admit  of  his  standing 
to  be  necessary."  upright  on  the  top  of  the  cars,  remained 

Where  two  agents  are    in    authority  seated  on  the  top  of  a  brake,  where  he 

over  a  servant,  the  latter  may  obey  the  was   at  a   higher   elevation   than   if  he 

superior  of  the  two,  and  the  principal  was  standing.     Devitt  v.  Pacifio  R.  Co. 

will  be  bound.     Sims  v.  Omaha,  K.  C.  (]872)  50  Mo.  302. 

d  E.  R.  Co.   (1901)  89  Mo.  App.  197.  Or  where  an  engineer  leans  out  of  his 

11  An  employee  in  a  lumber  mill  who  cab,  although  he  knows  that  telegraph 

piles  lumber  on  a  dock  when  he  knows  poles  are  located  dangerously  near  the 

it  is  unsafe,  from  his  own  observation,  track,  and  he  has  been  warned  to  keep 

and  after  he  has  been  told  by  the  vice  his    head    inside    the    cab.     Helfrich    v. 

principal  of  his  employer  not  to  work  Ogden  City  R.  Co.   (1891)   7  Utah,  186, 

at  such  place,  assumes  the  risk  of  an  26  Pac.  295. 

injury  by  the  falling  of  the  dock,  al-  Or  where  an  employee,  when  directed 

though  he  is  directed  to  work  there  by  to   clean    the   windows     of     a     factory, 

a   foreman   who  is   a  vice   principal   in  selected  the   hazardous  method  of   sus- 

giving    the    direction.     Soderstrom     v.  pending  himself  by  rope  and  tackle  on 

Holland-Emery  Lumler  Co.   (1897)   114  the  outside  of  the  building,  at  a   high 

Mich.  83,  72  N.  W.  13.  elevation,   without   direction    from    his 

18  Cavanaugh   v.   Windsor  Cut   Stone  employer    and    after    warning    of    the 

Corp.  ( 1908 )   80  Conn.  585,  69  Atl.  345 ;  danger,  and  was  killed  by  the  breaking 

Bayles  v.  Savery  Hotel  Co.   (1910)    148  of  the  rope,     Erskine  v.   Chino   Valleii 

Iowa,  29,  126  N.  W.  808.  Beef-Sugar  Co.  (1895)  71  Fed.  270. 
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Or  where  a  brakeman  undertook  to 
couple  moving  cars.  Muldowney  v. 
Illinois  C.  R.  Co.   (1874)   39  Iowa,  61.5. 

Or  where  an  employee,  instead  of  rid- 
ing in  the  gondola  prepared  for  carry- 
ing the  workmen,  seated  himself  on  the 
rear  end  of  the  tender,  with  his  feet 
dangling  over  the  side,  and  thereby 
was  injured.  Lehigh  Valley  R.  Go.  v. 
Greiner  (1886)   113  Pa.  600,  6  Atl.  246. 

Or  where  an  employee  sat  on  a  plat- 
form car,  when  there  was  abundance  of 
room  within  the  sides  of  the  car,  with 
his  legs  hanging  over  the  side,  and  had 
his  leg  injured  by  coming  in  contact 
with  a  cattle  guard.  St.  Louis  &  8.  F. 
R.  Co.  V.  Marker  (1883)  41  Ark.  542. 

Or  where  an  employee  was  injured  by 
the  derailment  of  a  truck  which  was 
being  pushed  forward  by  the  engine  of  a 
construction  train  on  which  he  was 
being  carried  to  his  home  from  work. 
Reese  v.  Wheeling  &  E.  G.  R.  Co. 
(1896)   42  W.  Va.  333,  26  S.  E.  204. 

Or  where  a  servant  undertook  to  put 
a  belt  on  moving  machinery.  Johnson 
V.  Bridgeport  Deoxidized  Bronze  & 
Metal  Go.    (1905)    135  Fed.  216. 

Or  where  a  miner  was  injured  while 
working  under  a  roof  against  which  he 
had  been  warned.  Mascott  Coal  Co.  v. 
Garrett  (1908)  156  Ala.  290,  47  So. 
149. 

Or  where  the  servant  had  been 
warned  of  the  danger  of  the  manner  in 
which  he  operated  a  drop  press.  Morelli 
V.  Noera  Mfg.  Co.  (1908)  81  Conn.  447, 
71  Atl.  353. 

Or  where  an  employee  dismounted  on 
the  dangerous  side  of  a  train,  in  spite 
of  warning.  Baltimore  £  0.  8.  W.  R. 
Co.  v.  Clapp  (1905)  35  Ind.  App.  403, 
74  N.  E.  267. 

Or  where  servant  poured  powder  from 
a  large  can  into  a  hole  where  a  shot 
had  been  missed,  and  stood  with  his 
face  directly  over  the  hole.  Hilman 
Land  &  Iron  Co.  v.  Littlejohn  (1906) 
28  Ky.  L.  Rep.  983,  90  S.  W.  1053. 

Or  where  an  employee  oiling  ma- 
chinery in  a  mill  neglects  the  oppor- 
tunity given  by  the  starting  wliistle  to 
take  a  safe  position  before  the  ma- 
chinery starts.  Riekman  v  Lee  Lum- 
ber Co.   (1909)   122  La.  909,  48  So.  320. 

Or  where  an  employee  passed  under 
plank  being  hoisted.  Slade  v.  Beattie 
(1904)    186  Mass.  267,  71  N.  E.  540. 

Or  where  the  servant  was  warned 
-that  a  bridge  was  to  be  lowered,  and 
failed  to  get  out  of  the  way.    Ft.  Worth 


&  R.  G.  R.  Co.  V.  RoUnson  (1904)  37 
Tex.  Civ.  App.  465,  84  S.  W.  410,  af- 
firmed in  (1905)  99  Tex.  110,  87  S.  W. 
667. 

Or  a  servant  engaged  in  moving  coal 
cars  stood  astride  a  rail,  instead  of  at 
the  side,  as  he  had  been  warned.  Street 
V.  Norfolk  d  W.  R.  Co.  (1903)  101  Va. 
746,  45  S.  E.  284. 

Or  where  a  lineman  neglects  the 
warning  not  to  touch  high  voltage 
wires.  Templeton  v.  Lynchburg  Trac- 
tion &  Light  Co.  (1910)  110  Va.  853, 
67  S.  E.  351. 

Or  where  a  quarryman  went  to  work 
in  a  dangerous  part  of  the  quarry. 
Alabama  Consol.  Coal  &  I.  Co.  v.  Eam^ 
mond   (1908)    156  Ala.  253,  47  So.  248. 

Or  where  servant  persisted  in  riding 
upon  the  engine,  although  warned  not 
to.  Jemnienski  v.  Lobdell  Car  Wheel 
Co.  (1905)  5  Penn.  (Del.)  385,  63  Atl. 
935. 

Or  where  a  lineman  at  work  removing 
wires  from  a  post  had  been  warned  not 
to  cut  the  guy  wire.  Leach  v.  Central 
New  York  Teleph.  &  Teleg.  Go.  (1903) 
81  App.  Div.  637,  80  N.  Y.  Supp.  1037. 

A  fireman  is,  as  matter  of  law,  guilty 
of  contributory  negligence  in  remaining 
on  the  side  of  an  engine  which  is  run- 
ning upon  a  track  partly  laid  on  made 
ground,  precluding  recovery  for  his 
death  due  to  the  giving  way  of  such 
ground  and  the  falling  of  the  engine 
upon  him,  where  he  was  present  when 
the  superintendent  directing  the  con- 
struction of  the  track  warned  the  crew 
to  be  careful,  as  he  did  not  know  wheth- 
er an  engine  had  been  over  the  track; 
and  the  engineer  told  him  to  remain  on 
the  other  side  of  the  engine.  Niles  v. 
Minneapolis,  St.  P.  d>  Ste.  M.  R.  Co. 
(1895)    107  Mich.  238,  65  N.  W.  103. 

A  request  for  a  charge  that  plaintiff 
was  guilty  of  contributory  negligence,  if 
he  was  warned  that  the  position  under 
the  scaffold  was  a  dangerous  place  to  be 
in,  and  in  spite  thereof  took  the  posi- 
tion wherein  he  was  hurt,  is  properly 
refused,  for  the  reason  that  it  fails  to 
state  that  the  warning  had  reference 
to  the  place  of  injury.  Coates  v.  Chap- 
man (1900)   195  Pa.  109,  45  Atl.  676. 

8  Warnings  of  this  kind  are  illustrat- 
ed in  decisions  where  an  employee  for 
whom  a  caboose  was  provided,  took  his 
seat  upon  the  side  of  a  flat  car  with  his 
legs  hanging  over,  although  his  su- 
periors had  warned  him  not  to  ride  on 
a  flat  car  at  all.     St.  Louis  &  8.  E.  R. 
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The  fact  that  a  fellow  workman  had  warned  the  injured  servant  as 
to  the  danger  which  cansed  the  injury  is  manifestly  a  circumstance 
which  it  is  proper  to  consider,  as  bearing  upon  the  question  of  his 
negligence  in  exposing  himself  to  that  danger.*  But  the  conception 
of  disobedience  to  an  implied  command  proceeding  from  a  person 
authorized  to  control  the  servant's  actions  is  necessarily  lacking  in 
cases  which  involve  this  situation.    Accordingly,  evidence  that  such 


Co.  V.  Schumacher  (1894)  152  U.  S.  77, 
38  L.  ed.  361,  14  Sup.  Ct.  Rep.  479. 

Or  where  a  brakeman  was  injured  in 
attempting  to  make  a  coupling  with  a 
straight  link,  against  the  use  of  which 
he  had  been  warned,  instead  of  a  crook- 
ed link,  which  was  furnished  to  him  for 
the  purpose.  St.  Louis,  I.  M.  &  8.  It. 
Co.  V.  Biggins  (1884)  44  Ark.  293. 

Or  where  a  track  man  went  into  a 
cut  before  the'  passage  of  a  given  train, 
contrary  to  a  warning  of  his  superior, 
and  was  injured  by  the  loose  dirt  at  the 
side  of  the  cut  giving  way  when  ho 
stepped  thereon,  to  avoid  the  approach- 
ing train.  Styles  v.  Richmond  &  D.  R. 
Co.  (1896)  118  N.  C.  1084,  24  S.  E.  740. 

Or  where  a  section  hand  failed  to 
look  out  for  a  train  after  he  had  been 
warned  to  do  so.  Welling  v.  Chicago, 
St.  P.  S  K.  C.  R.  Co.  (1895)  98  Iowa, 
554,  63  N.  W.  568,  67  N.  W.  404  (see 
further),  as  to  this  case,  §  1274,  note 
10,  ante. 

Or  where  a  servant,  after  being 
warned  against  doing  so,  rode  on  an 
elevator  used  for  hoisting  the  materials 
for  a  building  under  construction. 
McGonigle  v.  Kane  (1894)  20  Colo.  292, 
38  Pac.  367. 

Or  where  an  employee  in  a  brickyard, 
while  operating  a  car  drawn  by  a  cable 
used  to  haul  clay  out  of  a  clay  pit,  was 
injured  by  the  cable  tearing  up  a  board 
from  the  track,  while  he  was  riding  on 
the  front  of  the  car,  facing  to  the  rear, 
with  his  back  to  the  cable,  though 
cautioned  by  the  foreman  to  turn 
around,  and  mind  the  cable.  Young- 
bluth  V.  Stephens  (1899)  104  Wis.  343, 
80  N.  W.  443. 

Or  where  an  employee  in  a  paper  mill 
was  killed  by  the  falling  of  an  oil  barrel 
upon  him  through  an  elevator  shaft,  by 
reason  of  his  leaving  out  of  place  a  bar 
to  the  entrance  of  the  shaft,  although 
he  knew  that  the  barrel  was  near  the 
mouth  of  the  shaft,  and  had  been 
warned  not  to  leave  the  bar  out.     Free- 


man V.  Glens  Falls  Paper  Mill  Co. 
(1893)  70  Hun,  530,  24  N.  Y.  Supp. 
403. 

Or  where  an  employee  was  injured 
while  standing  in  the  hold  of  a  vessel 
under  an  open  hatchway,  through  which 
freight  was  being  lowered  or  lifted, 
after  having  been  warned  by  an  officer 
of  the  vessel  against  standing  in  such  a 
position.  McCarthy  v.  Lehigh  Valley 
Transp.  Co.  (1892)  48  Minn.  533,  51 
N.  W.  480;  Miller  v.  Navassa  Ouano 
Co.   (1899)   125  N.  0.  323,  34  S.  E.  497. 

Or  where  a  lineman  disregarded  a 
warning  against  allowing  the  wires 
which  he  was  handling  to  come  into 
contact  with  one  which  was  carrying 
a  current  of  electricity.  Tri-City  R. 
Co.  V.  Killeen    (1900)    92  111.  App.  57. 

Or  where  a  servant  who  knew  the 
danger  of  applying  fire  to  powder, 
voluntarily  and  knowingly  lighted  a  fire 
in  proximity  to  powder,  over  the  pro- 
test and  warning  of  his  employer. 
Downey  v.  Pence  (1895)  98  Ky.  261, 
32  S.  W.  737. 

A  miner  is  guilty  of  contributory 
negligence  precluding  recovery  for  his 
death  from  smoke,  which  could  have 
been  avoided  if  the  fan  had  been  kept 
in  operation,  if  he  voluntarily  remains 
in  the  mine,  where  he  has  been  warned 
of  the  effect  and  cautioned  to  leave,  and 
knows  that  those  in  charge  of  the  fan 
may  not  know  the  location  of  the  fire, 
and  may  act  under  a  misapprehension. 
Hughes  v.  Oregon  Improv.  Go.  (1898) 
20  Wash.  294,  55  Pac.  119. 

A  jury  is  correctly  instructed  that  a 
servant  cannot  recover  if  he  used  an 
appliance,  without  necessity,  in  a  man- 
ner against  which  he  had  been  directly 
warned  by  the  master.  Carlson  v.  Mars- 
ton  (1897)  68  Minn.  400,  71  N.  W. 
398. 

3  See  Southern  P.  Co.  v.  Seley  (1894) 
152  U.  S.  156,  38  L.  ed.  396,  14  Sup. 
Ct.  Rep.  530;  Moeller  v.  Brewster 
(1892)    131   N.   Y.   606,   30  N.  E.   124. 
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a  warning  was  disregarded  does  not  require  the  peremptory  conclu- 
sion that  the  injured  servant  was  negligent.* 

Where  the  servant,  at  the  time  of  the  accident,  was  not  only  doing 
something  which  he  had  been  warned  not  to  do,  but  also  failed  to 
exercise  proper  vigilance  while  engaged  in  the  work,  his  action  is 
plainly  barred  on  two  distinct  grounds.' 

1281.  [365]  Negligence  usually  inferred,  as  matter  of  law,  where 
violation  of  a  rule  is  proved.—  The  accepted  doctrine  is  that,  if  the 
evidence  clearly  shows  that  the  injury  complained  of  was  caused  by 
the  servant's  violation  of  a  rule  promulgated  for  the  protection  of 
the  class  of  employees  to  which  he  belonged,  under  such  circumstan- 
ces as  those  attending  the  accident,  a  court  is  justified  in  declaring 
him  to  have  been,  as  a  matter  of  law,  guilty  of  contributory  negli- 
gence, provided  that  the  rule  in  question  was  valid  and  reasonable; 
that  its  observance  under  the  given  circumstances  was  possible  with- 
out infringing  another  rule  or  duty  of  paramount  obligation;  that 
its  contents  were  known  to  him,  either  actually  or  constructively; 
that  it  had  been  neither  abrogated,  nor  suspended,  nor  waived  at 
the  time  when  the  injury  was  received ;  and  that  he  was  chargeable 
with  notice  of  the  fact  that  the  conditions  which  the  rule  was  framed 
to  meet  existed  at  the  time  when  the  injury  was  received 

The  duty  of  the  servant  to  comply  with  the  rules  which  the  master 
has  published  for  his  guidance  may  be  referred  to  the  broad  prin- 
ciple that  the  rules,  if  reasonable,  may  be  assumed  to  indicate  the 
methods  of  work  which  experience  has  shown  to  be  calculated  to  fur- 
nish the  best  chance  of  safety,  under  the  circumstances,  both  to  the 
servant  himself  and  to  his  fellow  employees;  and  that  a  breach  of 
those  rules  must,  by  consequence,  charge  him  with  that  culpability 
which  the  law  infers  from  the  doing  of  a  certain  act  in  an  un- 
necessarily dangerous  manner.^     But  the  duty  may  be,  and  more 

i  Hannah  v.  Connecticut  River  R.  Co.  an   injury   occasioned  thereby."     Davis 

(1891)    154  Mass    529,   28   N.   E.   682.  v.  Nuttallslurg  Coal  d  Colce  Co.   (1890) 

See  §  1279,  note  13,  ante.  34  W.  Va.  500,  12  S.  E.  539. 

S  Barstow  V.  Old  Colony  R.  Co.  (1887)        "It  would  be  most  unreasonable  and 

143  Mass.  535,  10  N.  E.  255   (employee,  unjust,  after  imposing  upon  the  master 

while   walking   on   track,   did  not  look  the    duty   of    promulgating   a   rule    for 

out  for  train).  securing  the   safety   of   his   servant,   to 

1  Such  is  possibly  the  conception  un-  permit  the  servant  to  recover  from  the 

derlying  statements  like  these:     "Where  master  damages  for  injuries  which  the 

a   servant   wilfully   encounters    dangers  observance  of  the  rule  would  have  pre- 

which   have   been    pointed    out   to   him,  vented.     As  the  master  is  bound  to  his 

and  does  not  avail  himself  of  the  rules  peril    to    make   the    rules,    the    servant 

and  regulations  which  the  master   has  should   be    equally   bound   at   his    peril 

provided  to  avoid  and  avert  such  dan-  to  obey  them.    In  such  case  the  disaster 

ger    the  master  is   not  responsible  for  i?  brought  upon  the  servant  by  his  own 
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commonly  is,  referred  to  the  conception  that  an  agreement  on  his 
part  to  obey  the  rules  may  be  implied  from  his  having  entered  or  re- 
mained in  the  employment  with  a  knowledge  of  their  provisions.^ 

In  cases  where  a  rule  is  alleged  to  have  been  violated  the  evidence 
will  sometimes  show  that,  even  if  the  rule  be  left  out  of  account,  the 
servant's  conduct  was  negligent.  The  action  may  then  be  success- 
fully defended,  although  the  rule  was  waived  or  was  for  some  other 

But  the  master's  position  is 


reason  not  binding  on  the  servant.' 


voluntary  act,  and  he,  and  not  the  mas- 
ter who  has  discharged  his  duty,  should 
bear  the  consequences.  So  it  has  been 
uniformly  ruled."  Francis  v.  Kansas 
City.  St.  J.  &  C.  B.  R.  Go.  (1892)  110 
Mo.  387,  19  S.  W.  935. 

"If  the  employee  knowingly  and  in- 
tentionally disobeys  a  reasonable  rule 
or  regulation  established  for  his  safety, 
unless  he  does  so  under  the  influence 
of  fear  produced  by  the  appearance  of 
sudden  danger,  and  the  act  of  disobe- 
dience is  the  proximate  cause  of  the 
injury  complained  of,  he  cannot  re- 
cover." Gulf,  W.  T.  d  P.  R.  Co.  V.  Ryan 
(1888)   69  Tex.  665,  7  S.  W.  83. 

The  servant's  nonobservance  or  dis- 
obedience of  rules  at  a  time  when  they 
are  capable  of  observance  is  negligence 
as  a  matter  of  law,  and  is  not  to  be 
judged  by  the  undefined  and  varying 
requirements  of  ordinary  care.  Elm- 
gren  v.  Chicago,  M.  &  St.  P.  R.  Go. 
(1907)  102  Minn.  41,  12  L.R.A.(N.S.) 
754,   112   N.   W.   1087. 

"It  is  well  settled  that  where  an  em- 
ployee is  injured  in  the  line  of  his  duty, 
and  as  a  result  of  a  failure  to  observe 
a  rule  imposed  on  him  as  to  the  dis- 
charge of  the  duty,  the  doctrine  of 
respondeat  superior  does  not  apply." 
Memphis  Gonsol.  Gas  cC-  Electric  Go. 
V.  Sinvpson  (1907)  —  Tenn.  — ,  109  S. 
W.   1355. 

Z  See  Pennsylvania  Co.  v.  Whitcomi 
(1887)  111  ind.  212,  12  N.  E.  380. 
Compare  also  the  language  used  in 
Richmond  &  D.  R.  Go.  v.  Rush  (1894) 
71  Miss.  987,  15  So.  133,  to  the  effect 
that  "for  injury  sustained  through  its 
violation  an  employee  who  knew  the 
rule  and  contracted  with  reference  to 
it  cannot  recover." 

The  implied  contract  to  obey  the  rules 
is  frequently  converted  into  an  express 
one  by  exacting  from  the  servant  a 
promise  to  obey  the  rules.  See,  for 
example,  Richmond  &  D.  R.  Go.  v.  Fin- 


ley  (1894)  12  C.  C.  A.  595,  25  U.  S. 
App.  16,  63  Fed.  228;  Loice  v.  Chicago, 
St.  P.  M.  &  0.  R.  Go.  (1893)  89  Iowa, 
420,  56  N.  W.  519;  Chicago  d  A.  R.  Go. 
V.  Stevens  (1901)  189  111.  226,  59  N. 
E.  577;  Sheridan  v.  Long  Island  R.  Go. 

(1899)  40  App.  Div.  381,  57  N.  Y. 
Supp.  1075;  Lehigh  Valley  R.  Co.  v. 
Snyder  (1893)  56  N.  J.  L.  326,  28  Atl. 
376;    Chicago    &    A.    R.    Go.    v.    Myers 

(1900)  95  111.  App.  578;  Erie  R.  Go. 
V.  Kane  (1902)  55  C.  C.  A.  129,  118 
Fed.  223;  St.  Louis  &  8.  F.  R.  Go.  v. 
Dewees  (1907)  82  C.  C.  A.  190,  153 
Fed.  56 ;  Oreen  v.  Brainerd  d  N.  M.  R. 
Co.  (1902)  85  Minn.  3]  8,  88  N.  W. 
974. 

Such  a  contract  is  often  evidenced 
by  a  written  instrument,  in  which  the 
servant  had  acknowledged  the  receipt 
of  a  copy  of  the  Kules,  and  stated  that 
he  had  read  the  same  and  would  be 
governed  thereby.  See,  for  example, 
Fluhrer  v.  Lake  Shore  d  M.  S.  R.  Go. 
(1899)   121  Mich.  212,  80  N.  W.  23. 

"It  was  an  implied  condition  of  his 
contract  of  employment  that  he  should 
.study  and  apply  these  rules."  Foley 
V.  Boston  d  N.  Street  R.  Go.  (1908) 
198  Mass.  532,  84  N.  E.  846. 

3  See,  for  example,  Wright  v.  South- 
ern P.  Go.  (1896)  14  Utah,  383,  46 
Pac.  374;  Spaulding  v.  Chicago,  St.  P. 
d  K.  C.  R.  Go.  (1896)  98  Iowa,  205, 
67  N.  W.  227;  Louisville  &  'N.  R.  Go. 
V.  Hiltner  (1900)  21  Ky.  L.  Rep.  1826, 
56  S.  W.  654  (this  judgment  was  re- 
versed on  rehearing  (1900)  22  Ky.  L. 
Rep.  114],  60  S.  W.  2,  but  the  reversal 
does  not  affect  the  decision,  as  an  au- 
thority for  the  statement  in  the  text)  ; 
St.  Louis  &  S.  F.  R.  Go.  v.  Ames  (1906) 
—  Tex.   Civ.  App.  — ,  94   S.   W.   1112. 

If  the  act  was  negligent  in  itself,  the 
fact  that  a  rule  prohibiting  it  was  cus- 
tomarily broken  does  not  free  the  serv- 
ant from  contributory  negligence.  El 
Dorado  d  B.  R.  Co.  v.'Whateley  (1908) 
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necessarily  less  advantageous,  for  if  the  rule  is  not  an  element,  the 
question  of  the  servant's  contributory  negligence  must  usually  be  left 
to  the  jury,  vsrhile  disobedience  to  a  known  rule,  conceded  to  be  rea- 
sonable and  expressed  in  definite  terms,  is,  as  already  stated,  negli- 
gence, as  a  matter  of  law.*  Proof  having  been  given  of  the  serv- 
ant's knowledge  of  a  valid  and  existing  rule,  and  of  its  violation  by 
him,  the  only  question  left  open  for  submission  to  the  jury  is  whether 
or  not  such  negligence  was  the  proximate  cause  of  the  injury,  or 
concurred  with  the  negligence  of  the  master  in  producing  the  in- 
jury.' This  principle  is,  however,  subject  to  a  necessary  modifica- 
tion in  cases  where  the  rule  alleged  to  be  violated  is  couched  in 
terms  which  require  that  the  qtiality  of  the  plaintiff's  acts  should  be 
tested  by  the  standard  of  the  general  law  of  negligence ;  ^  or  where 


88  Ark.  20,  129  Am.  St.  Kep.  93,  114 
S.  W.  234 

i^  Georgia  P.  R.  Co.  v.  Propst  (1887) 
83  Ala.  518,  3  So.  764;  Gleason  v.  De- 
troit, a.  H.  &  M.  R.  Co.  (1896)  19  C. 
C.  A.  636,  43  U.  S.  App.  89,  73  Fed. 
647 ;  and  cases  cited  passim  in  the  en- 
suing notes. 

6  Lake  Erie  &  W.  R.  Co.  v.  Craig 
(1897)  25  C.  C.  A.  585,  47  U.  S.  App. 
647,  80  Fed.  488,  disapproving  an  in- 
struction which  proceeded  on  the  theory 
that  the  contract  to  observe  the  rule 
did  not  make  the  case  different  from 
what  it  would  be  if  treated  as  controlled 
by  general  principles,  unaffected  by  con- 
tract. 

Where  a  xn^".  peremptorily  requires 
that  brakemen  before  making  a  coup- 
ling shall  know  that  their  signals  are 
understood  and  obeyed  by  the  engineer, 
i>  brakeman  who  is  injured  by  a  sudden 
and  unexpected  increase  in  the  speed 
of  i.lie  engine  cannot  excuse  his  viola- 
tion of  the  rule  on  the  ground  that, 
at  the  lime  he  prepared  to  make  the 
coupling,  the  speed  was  not  such  as  to 
endanger  a  person  who  used  ordinary 
care.  Deeds  v.  Chicago,  R.  I.  d  P.  R. 
Co.  (1888)  74  Iowa,  154,  37  N.  W. 
124. 

It  is  not  necessary  that  a  plea  setting 
up  the  defense  that  a  servant  caused 
his  injury  by  disobeying  a  rule  should 
aver  that  he  "negligently"  violated  the 
rule.  Louisville  d  N.  R.  Co.  v.  Mother- 
shed  (1895)   no  Ala.  143,  20  So.  67. 

A  verdict  for  the  plaintiff  should  be  set 
aside  where  evidence,  not  contradicted 
except    by   witnesses   who   contradicted 


themselves,  shows  that  the  injury  was 
caused  by  the  plaintiff's  violation  of  a 
rule.  Sotithern  P.  Co.  v.  Ryan  ( 1 895 ) 
—  Tex.  Civ.  App.  — ,  29  S.  W.  527. 

6  Whether  certain  conduct  on  the  part 
of  a  servant  is  negligence  as  being  a 
violation  of  rules  is  a  question  of  fact 
where  the  rules  relied  upon  do  not  com- 
mand the  doing  or  not  doing  of  a  par- 
ticular act  or  acts,  but  simply  impose 
upon  him  in  general  terms  duties  call- 
ing for  the  exercise  of  judgment,  skill, 
and  diligence.  Lake  Shore  &  M.  S.  R. 
Go.  V.  Parker  (1890)  131  111.  557,  23 
N.  E.  237,  affirming  (1889)  33  111.  App. 
405. 

Where  a  rule  simply  forbids  the 
coupling  of  cars  while  they  are  moving 
at  a  dangerous  rate,  it  is  for  the  jury 
to  say  whether  the  rule  was  violated 
under  the  circumstances  in  evidence. 
Denver,  T.  &  Ft.  W.  R.  Co.  v.  Smock 
(1897)    23  Colo.  456,  48  Pac.  681. 

A  locomotive  engineer  of  a  freight 
train  is  not,  as  matter  of  law,  guilty  of 
such  contributory  negligence  as  will 
preclude  a  recovery  for  injuries  sus- 
tained by  the  washout  of  a  culvert,  on 
the  ground  that  he  violated  the  rules 
of  the  company,  requiring  conductors 
and  engineers,  when  overtaken  between 
stations  by  storms  or  indications  of 
high  water  which  will  cause  damage, 
to  proceed  with  great  caution,  and  to 
stop  to  examine  bridges  and  culverts 
or  other  places  liable  to  be  damaged 
by  high  water,  unless  the  engineer  knew 
that  the  storm  was  so  severe  or  unusual 
as  to  call  for  the  exercise  of  the  pre- 
caution demanded  by  such  rule.    Grouse 
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the  rule  is  subject  to  a  certain  qxialification,  under  circumstances  the 
existence  of  which  must  be  determined  as  a  question  of  fact.' 

The  fact  that  a  fellow  employee  who  had  the  right  to  control  the 
plaintiff  observed,  prior  to  the  time  when  the  act  which  caused  the 
injury  was  done,  that  the.  plaintiff  was  not  provided  with  the  neces- 
sary appliances  for  doing  that  act  in  the  manner  prescribed  by  a 
rule,  and  nevertheless  suffered  him  to  proceed  without  those  ap- 
pliances, is  no  excuse  for  a  violation  of  that  rule.' 

Where  a  rule- is  reasonable  and  susceptible  of  two  constructions,  a 
servant  who  in  good  faith  attaches  a  certain  meaning  to  it,  and  re- 
ceives an  injury  in  consequence,  is  not  precluded  from  recovery,  as  a 
matter  of  law.' 

The  breach  of  a  rule  will  preclude  a  minor  from  maintaining  an 
action,  where  he  may  be  presumed  to  have  the  capacity  for  compre- 
hending the  meaning  of  the  rule  and  the  danger  resulting  from  his 
disobedience.^"    See  §  1264,  ante. 


V.  Chicago  d  N.  W.  R.  Co.  (1899)  102 
Wis.  196,  78  N.  W.  446,  778. 

'f  Whether  the  servant  committed  an 
infraction  of  a  rule  forbidding  em- 
ployees to  enter  between  cars  in  motion 
to  couple,  except  under  favorable  con- 
ditions, is  a  question  for  the  jury  where 
the  evidence  is  that  he  was  an  experi- 
enced brakeman,  familiar  with  defend- 
ant's track;  that  he  attempted  to  un- 
couple cars  moving  at  about  4  miles 
an  hour;  that  it  was  dark,  and  he  ran 
along  on  the  track  between  the  cars 
while  doing  the  uncoupling;  that,  as 
he  started  to  go  from  between  the  cars, 
he  stepped  into  a  hole,  and  was  in- 
jured; that  (according  to  plaintiff's 
witnesses)  the  hole  was  outside  of  the 
rail,  and  some  distance  from  a  certain 
switch,  and  had  been  excavated  by 
sectionmen  who  had  been  working 
there;  and  that  (according  to  defend- 
ant's witnesses)  the  hole  was  a  neces- 
sary excavation,  to  enable  the  switch 
to  work  properly,  and  had  existed  for 
a  long  time.  Jarvis  v.  Flint  &  P.  M. 
R.  Co.  (1901)  128  Mich.  61,  87  N.  W. 
136. 

Where  a  rule  forbids  employees  to 
jump  from  engines  moving  at  a  high 
rate  of  speed,  it  is  a  question  whether 
the  speed  at  which  it  was  actually  mov- 
ing (here  about  5  miles  an  hour)  was 
within  the  purview  of  the  rule,  so  as 
to  charge  the  plaintiff  with  negligence. 
Coif  V.  CUcago,  St.  P.  M.  d  0.  R.  Co. 


(1894)   87  Wis.  273,  58  N.  W.  408. 

Where  the  rules  required  a  lineman 
to  test  the  poles  and  pins  if  he  thought 
there  was  danger,  he  cannot  be  held 
negligent  as  a  matter  of  law  in  failing 
to  test  them  where  there  is  nothing  to 
show  that  he  suspected  or  ought  to 
have  suspected  danger.  Chisholm  v. 
New  England  Teleph.  &  Teleg.  Co. 
(1904)   185  Mass.  82,  69  N.  E.  1042. 

8  Port  Royal  d  W.  C.  R.  Go.  v.  Dams 
(1894)  95  Ga.  292,  22  S.  E.  833,  where 
a  conductor  failed  to  stop  a,  brakeman 
who,  to  his  knowledge,  was  attempting 
to  couple  cars  without  a  stick. 

9  Texas  d  P.  R.  Go.  v.  Leighty  ( 189.') ) 
88  Tex.  604,  32  S.  W.  515. 

If  a  rule  promulgated  by  the  master 
is  open  to  doubt  as  to  its  construction 
and  meaning,  or  its  application  to 
duties  to  be  performed  by  the  employee, 
such  doubt  presents  an  issue  of  fact 
to  be  determined  by  the  jury.  Le  Due 
V.  Northern  P.  R.  Co.  (1904)  92  Minn. 
287,  100  N.  W.  108. 

10  E.  8.  Biggins  Carpet  Co.  v.  O'Keefe 
(1897)  25  C.  C.  A.  220,  51  U.  S.  App. 
74,  79  Fed.  900  (where  a  boy  of  fifteen 
was  denied  a  remedy  for  an  injury  re- 
ceived in  consequence  of  his  disobedience 
of  a  rule  forbidding  the  cleaning  of  ma- 
chinery while  it  was  in  motion)  ;  Cul- 
len  V.  National  Sheet  Metal  Roofing  Co. 
(1889)  114  N.  Y.  45,  20  N.  E.  831 
(where  a  boy  of  seventeen  had  his  hand 
crushed  in  consequence  of  his  disobey- 
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The  rule  alleged  to  have  been  violated  is  admissible  in  evidence, 
without  first  proving  that  the  employee  had  knowledge  thereof,  since 
such  knowledge  may  be  shown  after  its  admission."  But  where 
there  is  an  entire  absence  of  evidence  on  the  question  whether  the 
plaintiff  violated  a  certain  rule,  it  is  proper  to  exclude  testimony 
as  to  the  contents  of  that  rule.^^ 

Wherever  the  evidence  tends  to  show  that  the  injured  servant  vio- 
lated a  rule,  the  master  is  entitled  to  have  the  jury  instructed  that 
there  can  be  no  recovery  if  they  find  that  the  accident  would  not 
have  happened  if  the  rule  had  been  observed."  Under  such  cir- 
cumstances, it  is  not  siTfScient  merely  to  tell  the  jury  not  to  find  for 
plaintiff  if  they  believed  he  could  have  escaped  injury  by  the  use  of 
ordinary  care.''* 

Where  a  complaint  alleges  that  a  railroad  company  was  guilty  of  a 
breach  of  duty  in  failing  to  provide  cars  that  could  be  coupled  by 
hand,  an  answer  that  the  contract  between  the  employee  and  the  com- 
pany embraced  a  rule  that  the  company  would  not  assume  any  lia- 
bility on  account  of  injuries  received  in  coupling  by  hand  presents  at 
least  a  prima  facie  defense  which  demands  a  replication  from  the 
plaintiff." 

It  is  not  necessary  to  plead  rules  of  the  company  or  any  usage  as 
to  the  manner  of  the  performance  of  duty  in  order  to  authorize  their 
introduction  in  evidence.  These  rules  and  usages  are  mere  evidence 
bearing  upon  the  question  of  negligence  of  the  defendant  or  its  em- 
ployees, and  the  care  and  diligence  of  the  plaintiff.^^ 

A  special  finding  that  the  plaintiff  used  proper  care  to  avoid 
injury  to  himself  is  inconsistent  with  other  findings  to  the  effect  that 
he  injured  himself  while  doing  his  work  in  a  manner  forbidden  by 
a  rule." 

The  question  of  contributory  negligence,  so  far  as  it  is  depend- 
ent on  the  construction  and  meaning  of  the  rules  alleged  to  have 
been  violated,  is  discussed  in  §  1121,  ante. 

in?   a    rule   forbidding   him    to   put   it  654,  judgment  reversed  on  rehearing  in 

between  the  dies  of  a  stamping-press).  (1900)   22  Ky.  L.  Eep.  1141,  60  S.  W. 

11  Binion  v.  Georgia  Southern  &  F.  U.  2,  but  not  on  this  point. 

Co     (1900)    111  Ga.  878,  36  S.  E.  938.  l^  Pennsylvania     Co.     v.     Whitcornb 

12 Lake  Erie  &  W.   R.   Co.  v.   Mugg  (1887)   111  Ind.  212,  12  N.  E.  380. 

(1892)   132  Ind.  168,  31  N.  E.  564.  le  Henry  v.   Stoux   Gvty  &  P.  R.   Co. 

13  McGreery    v.    Ohio    River    R.    Co.  (1885)    66    Iowa,    52,    23   N.    W.    260; 

(1901)    49   W.  Va.   301,  38   S.   E.  534;  Alcorn  v.  Chicago  &  A.  R.  Co.    (1891) 

Bonner  v.    Moore    (1893)    3   Tex.   Civ.  -  Mo.  -    16  S    W    229 

App    416    22  S.  W.  272.  n  Lake  Shore  &  M.  S.  R.  Co.  v.  Uc- 

li Louisville  &  N.  R.  Go.  v.   Hiltner  Cormick   (1881)   74  Ind.  440. 
<1900)    21  Ky.  L.  Eep.  1826,  56  S.  W. 
M.  &  S.  Vol.  III.— 225. 
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That  the  violation  of  a  rule  is  no  bar  to  an  action,  unless  the- 
injury  was  proximately  caused  by  such  violation,  see  §§  1237,  1238, 
ante. 

1282.  [365a]  Decisions  illustrative  of  this  principle. — In  accordance 
with  the  general  principle  enunciated  in  the  preceding  section  the 
servant  has  been  held  guilty  of  contributory  negligence  on  the  ground 
that  the  cause  of  the  injury  complained  of  was  his  violation  of  rules 
relating  to  the  various  acts  and  situations  indicated  in  the  following: 
paragraphs.  In  the  notes,  it  will  be  merely  necessary  to  specify  the 
particular  rule  infringed,  the  implication,  in  the  absence  of  any  state- 
ment to  the  contrary,  being  that  the  action  was  declared  not  main- 
tainable. 

(1)  Kules  regulating  the  operation  of  trains.* 


1  Rvile  requiring  trainmen  to  observe 
schedule  time  in  starting  their  trains. 
Westcott  V.  New  York  &  N.  E.  R.  Co. 
(1891)  153  Mass.  460,  27  N.  E.  10; 
Georgia  R.  &  Blcg.  Co.  v.  McDade 
(1877)    59  Ga.  73. 

Rule  requiring  trains  ahead  of  time 
to  r>in  at  low  speed.  Sittig  v.  Pennsyl- 
vania R.  Co.  (1910)  229  Pa.  15,  77 
Atl.    1097. 

Rule  forbidding  engineers  of  inferior 
trains  leaving  station  unless  next  sta- 
tion can  be  reached  in  time  to  clear 
properly  superior  trains.  8tone  v. 
Union  P.  R.  Go.  (1909)  35  Utah,  305, 
100  Pac.  362. 

A  railroad  engineer  who  knows  that 
the  conductor  of  his  train  has  received 
a  notice  that  there  are  no  further  or- 
ders for  his  train,  and  that  the  rules 
of  the  company  require  the  train  to 
remain  at  the  station  where  it  is  until 
the  arrival  of  a  train  from  the  opposite 
direction,  and  that  there  will  probably 
be  a  collision  if  he  starts  his  train,  is 
guilty  of  such  contributory  negligence 
as  will  prevent  a  recovery  for  his  death, 
by  obeying  a  signal  of  the  conductor 
to  start  the  train,  where  one  of  the 
rules  provides  that  the  conductor  shall 
have  charge  and  control  of  all  persons 
employed  on  the  train  except  where  his 
directions  conflict  with  the  rules,  or 
involve  risk  or  hazard,  in  which  ease 
the  engineer  will  be  held  equally  ac- 
countable. York  V.  Chicago,  M.  d  St. 
P.  R.  Co.  (1896)  98  Iowa,  544,  67  N. 
W.  574. 

Rule  requiring  trainmen  to  run  in 
strict  accordance  with  their  written  or- 


ders. Louisville,  N.  A.  &  C.  11.  Co.  v.. 
Heck  (1898)  151  Ind.  292,  50  N.  E.. 
988. 

Rule  specifying  the  distance  at  which 
one  train  should  follow  another.  Louis- 
ville &  N.  R.  Co.  V.  Hiltner  (1900)  22- 
Ky.  L.  Rep.  1141,  60  S.  W.  2,  reversing 
on  rehearing  (1900)  21  Ky.  L.  Rep. 
1826,  56  S.  W.  654. 

Rule  that  trains  must  keep  ten' 
minutes  apart.  International  d  G.  N. 
R.  Co.  V.  Brice  (1906)  100  Tex.  203,. 
97  S.  W.  461. 

Rule  regulating  the  operation  of 
trains  where  a  double  track  was  ex- 
changed for  a  single  one.  Wert  v.  Keim 
(1888)  8  Sadler  (PaO  617,  13  Atl. 
548. 

Rule  In  respect  to  entering  single 
track.  Gogbill  v.  Louisville  &  N.  R.  Co. 
(1907)    152   Ala.   154,  44   So.   683. 

Rule  fixing  the  maximum  rate  of 
speed  at  which  trains  may  be  run  be- 
tween stations.  Sutherland  v.  Troy  c& 
B.  R.  Co.  (1891)  125  N.  Y.  737,  26  N. 
E.  609,  second  appeal  before  supreme 
court  (1893)  74  Hun,  162,  26  N.  Y.. 
Supp.  237  (collision  caused  through 
train's  reaching  a  point  where  it  would 
not  have  been  if  the  proper  speed  had' 
been  kept)  ;  Conger  v.  Flint  &  P.  M. 
R.  Go.  (1891)  86  Mich.  76,  48  N.  W. 
695 ;  Lyon  v.  Detroit,  L.  &  L.  M.  R.  Co. 
(1875)  31  Mich.  429;  Gulf,  C.  <£  S.  F.. 
R.  Co.  V.  John  (1895)  9  Tex.  Civ.  App.. 
342,  29  S.  W.  558. 

Rule  prescribing  the  speed  at  which 
trains  shall  approach  bridges.  Norfolk- 
&  W.  R.  Co.  V.  Williams,  (1892)  89  Va.. 
165,  15  S.  E.  522. 


§  1282]  NEGLIGENCE  AT  TIME  OF  INJURY. 


3587 


Rule    prescribing   slackened   speed   in  stops,    the    following    train    should    be 

running    trains    over    bridge.      Ritten-  flagged.     Smith  v.  New  York  G.  d  B 

house    V.     Wilmington    Street    R.    Co.  R.  R.  Co.   (1895)  88  Hun   468   34  N  Y 

(1897)   120  N.  C.  544,  26  S.  E.  922.  Supp.   881;    Southern   R.    Go.' y.   Riteh 

Rule  requiring  engineer  to  approach  (1911)   108  C.  0.  A.  55,  185  Fed.  717; 

stations  at  a  certain  speed.     Louisville  Scott  y.  Eastern  R.  Co.  (1903)  90  Minn. 

&  N.  R.  Co.  V.  Sca-nlon   (1901)   22  Ky.  135,   95   N.   W.  892;    Burris   v.  Mintw- 

L.  Rep.  1400,  60  S.  W.  643.  apolis,  St.  P.  &  S.  Ste.  M.  R.  Go.  (1905) 

Rule  requiring  engineers  to  have  their  95   Minn.   30,    103   N.   W.   717;    Froun- 

trains  under  control  when  approaching  fellcer   v.    Delaware,    L.    &    W.    R.    Co. 

stations.      Merritt    v.    Great    Northern  ( 1902 )  74  App.  Div.  224,  77  N.  Y.  Supp. 

R.  Co.   (1900)    81  Minn.  496,  84  N.  W.  470;  Driver  v.  Southern  R.  Go.   (1905) 

321    (injured  engineer  ran  train  at  25  103   Va.   650,   49    S.   E.   1000;   Boucher 

miles  an  hour);  International  &  O.  N.  v.    Oregon    R.    &    Nav.    Go.    (1908)    50 

R.  Go.  V.  Brice  (1908)  —  Tex.  Civ.  App.  Wash.  627,  97  Pac.  661. 

— ,  111  S.  W.  1094   (train  was  run  into  Rule   prescribing  that,    in   case   of   ii 

station    within    prohibited    time    after  train    stopping    between    stations,    the 

another  train,  and  was  not  under  con-  flagman  shall  go  back  J  mile,  and  that 

trol).  the  conductor   shall  require  this  to  be 

Rule  requiring  engineers  to  know  ab-  done.     Frounfellcer   v.   Delaioare,   L.   <f 

solutely  what   trains   had   passed   at   a  W.   R.    Go.    (1900)    48   App.   Div.   206, 

certain  station.     Fritz  v.  Missouri,  K.  62   N.   Y.    Supp.   840    (error   to   refuse 

&  T.  R.   Go.    (1895)   —  Tex.   Civ.  App.  instruction  that   if  conductor  failed  to 

— ,  30  S.  W.  85    (result  of  disobedience  see  that  flagman  went  back  the  proper 

was  a,  premature  starting  of  the  train  distance,   and  this  caused  the  collision 

and  a  collision ) .  with    a    following   train,    by   which    he 

Rule   forbidding  the  operation  of  an  was  killed,  there  could  be  no  recovery), 

"ngine  by  a  fireman  unless  the  engineer  Rule    requiring    the    sounding    of    a 

is   on  it.     Barry  v.  Hannibal  &  St.  J.  whistle  and  a  certain  rate  of  speed  when 

R.   Co.    (1888)    98  Mo.   62,   14  Am.  St.  a,  train  is  running  round  a  curve  in  an 

Rep.    610,    11    S.    W.    308.  obscure  place.    Southern  P.  Go.  v.  Ryan 

Rule  by  which  an  engineer  is  required  (1895)   — ■  Tex.  Civ.  App.  — ,  29  S.  W. 

to   approach   stations   with   great   care,  527. 

and    is    not   entitled   to    notice    that    a  Rule   prescribing  that,  when  a  train 

preceding  train  is  late.     Illinois  G.  R.  stops    between    stations,    the    engineer 

Co.   V.   Neer    (1887)    26   111.   App.    356.  shall  blow  the  whistle   as   a  signal   to 

Rule  requiring  engineer   to  keep  his  the   brakeman   to  take   position,   so   as 

train    under    control    and    prepared    to  to  prevent  collision  with  another  train, 

atop    in    case   the    track    is    obstructed.  Culpepper  v.  International  <&  G.  N.  R. 

Dickson    v.    Omaha    &    St.    L.    R.    Go.  Go.    (1897)   90  Tex.  627,  40  S.  W.  380. 

(1894)    124  Mo.  140,  25  L.R.A.  320,  46  Rule  requiring  employees   to   keep   a 

Am.  St.  Rep.  429,  27  S.  W.  476.  constant   lookout   for   signal   lights    on 

Rule  requiring  engineers  to  run  at  a  trains.  Ward  v.  Chesapeake  d  0.  R.  Go. 
slower  rate  of  speed  than  that  specified  (1894)  39  W.  Va.  46,  19  S.  E.  389  (fail- 
by  the  time  card  if  the  traclc  was  not  ure  to  look  out  led  to  a  collision  with 
in  good  repair.  Illinois  C.  R.  Go.  v.  the  second  section  of  a  train)  ;  Shan- 
Patterson    (1879)    93  111.  290.  non   v.   New  York   G.   &   H.   R.   R.   Co. 

Rule  requiring  engineer  to  stand,  in-  (1903)  88  App.  Div.  349,  84  N.  Y.  Supp. 

stead    of    sitting,    while    his    engine    is  646. 

passing  "close  places."     Louisville  d  N.  Rule   that   imperfect   display   or    ab- 

R.   Co.  v.  Stutts    (1894)    105  Ala.  368,  sence  of  signal  shall  be  regarded  as  a 

53  Am.  St.  Rep.  127,  17  So.  29.  danger  signal.     Chicago  &  W.  I.  R.  Go. 

Rule   requiring   engineers   to   slacken  v.  Flynn   (1895)    154  III.  448,  40  N.  E. 

speed  when  approaching  switches.    Mem-  332;   Western  Coal  &  Min.  Go.  v.  Bums 

phis  &  C.  R.  Co.  V.  Thomas    (1875)   51  (1907)    84   Ark.    74,    104    S.    W.    535; 

Miss.  637;   East  Tennessee,  V.  &  G.  R.  Pond  v.  Norfolk  d  W.  R.   Go.    (1911) 

Co.    V.    Kane    (1893)    92    Ga.    187,    22  111  Va.  735,  69  S.  E.  949?  Sowiftern  ie. 

LRA.  315,  18  S.  E.  18;   Savannah,  F.  Co.  v.  Satterfield    (1911)    111  Va.  771, 

d   W    R    Co.   v.  Folks    (1886)    76   Ga.  69  8. 'E.  93S;  Holden  y.  Grand  Trunk  R.. 

527.  "  Co.   (1903)   5  Ont.  L.  Rep.  301. 

Rule  requiring  that,  in  case  a  train  Rule  requiring  engine  drivers  to  ob- 
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(2)  Eules  regulating  the  manner  in  which  switching  is  to  be 
done.^ 

(3)  Rules  regulating  the  operation  of  coupling  cars.' 


serve  signals.  Ruddick  v.  Canadian  P. 
K.  Go.  (1909)   8  Can.  R.  Cas.  484. 

Rule  requiring  irregularities  of  sig- 
nals to  be  reported.  Southern  R.  Vo. 
V.  Johnson  (1910)  111  Va.  499,  69 
S.  E.  323. 

Rule  forbidding  engineers  to  main- 
tain more  than  a  specified  head  of 
steam.  Illinois  V.  U.  Go.  v.  Uouoh 
(1874)    72  111.  285. 

Rule  requiring  reduced  speed  at  a 
dangerous  point.  Lanen  v.  Haverhill, 
G.  t&  D.  Street  R.  Co.  (1909)  200  Mass. 
337,  86  N.  E.  776. 

Rule  prescribing  speed  as  street  car 
approaches  crossing.  Craig  v.  Great 
Northern  R.  Go.  (1910)  56  Wash.  640, 
106  Pac.  155. 

Rule  prescribing  the  maximum  speed 
at  which  train  is  to  run.  Louisville  & 
N.  R.  Co.  V.  Murphy  (1911)  143  Ky. 
31,  135  S.  W.  422. 

Rule  prescribing  that  the  yard  mas- 
ters shall  direct  the  movements  of  all 
trains  and  engines  while  at  their  sta- 
tions. Galveston,  H.  &  8.  A.  R.  Go. 
V.  Adams  (1900)  94  Tex.  100,  58  S.  W. 
831,  affirming  ( 1900 )  —  Tex.  Civ.  App. 
— ,  55  S.  W.  803.  There,  however,  the 
question  whether  the  action  of  the  serv- 
ant was  negligent  was  held  to  be  for  the 
jury,  as  it  appeared  that  defendant's 
train  had  not  reached  the  station,  and 
had  not  been  placed  in  charge  of  the 
yard  master. 

Rule  that  trains  entering  yards  must 
be  under  control.  Chicago,  R.  I.  £  P.  R. 
Go.  V.  Ship  (1909)  98  C.  C.  A.  257,  174 
Fed.  353. 

Rule  that  all  trains  must  pass 
through  yards  "under  full  control." 
Brown  v.  Northern  P.  R.  Co.  (1906) 
44  Wash.  1,  86  Pac.  1053  (train  running 
8  miles  an  hour). 

Rule  forbidding  helpers  from  hand- 
ling engines  in  a  yard.  Matthews  v. 
Chicago,  B.  &  Q.  R.  Co.  (1910)  227  Mo. 
241,  126  S.  W.  1005. 

Rule  forbidding  the  use  of  a  stick  to 
set  up  brakes.  Leahy  v.  Southern  P.  R. 
Co.  (1884)  65  Cal.  150,  3  Pac.  622  (in 
this  case  the  defendant  failed  to  prove 
its  allegation  that  a  stick  had  been 
used). 

It  is  error  for  the  trial  court  to  in- 


struct the  jury  to  the  effect  that  if  the 
plaintiff  exercised  the  care  and  diligence 
to  keep  his  train  under  control  or- 
dinarily exercised  by  engineers  under 
like  circumstances,  he  was  not  guilty 
of  contributory  negligence,  and  ignore 
a  rule  specifically  laying  down  the  de- 
gree of  control  which  the  engineer  must 
exercise.  Maehren  v.  Great  Northern 
R.  Go.  (1906)  98  Minn.  375,  107  N.  W. 
951. 

2  Rule  forbidding  flying  switches. 
Pilkinton  v.  Gulf,  G.  &  S.  F.  R.  Go. 
(1888)    70  Tex.  226,  7  S.  W.  805. 

Rule  requiring  that  trains  running  in 
one  particular  direction  shall  be  run 
onto  sidings  at  the  end  where  they  are 
approached.  West  v.  Southern  P.  Co. 
(1898)  29  C.  C.  A.  219,  56  U.  S.  App. 
323,  85  Fed.  392  (brakeman  fell  into 
an  open  culvert  while  a  train  was  being 
backed  into  a  siding). 

Rule  prohibiting  the  shifting  of  cars 
down  grade  without  the  control  of  the 
engine.  Richmond  i&  D.  R.  Co.  v.  Dud- 
ley (1893)  90  Va.  304,  18  S.  E.  274. 

Rule  requiring  brakeman  to  lock 
switch  after  his  train  has  taken  a  sid- 
ing. Holland  v.  Seaboard  Air  Line  R. 
Co.   (1906)   143  N.  C.  435,  55  S.  E.  835. 

3  Rule  requiring  the  use  of  coupling 
stick.  Norfolk  &  W.  R.  Co.  v.  Briggs 
(1892)  1  Va.  Dec.  757,  14  S.  E.  753; 
Richmond  &  D.  R.  Go.  v.  Rush   (1894) 

71  Miss.  987,  15  So.  133;  Richmond  & 
D.  R.  Go.  V.  Finley  (1894)  12  C.  C.  A. 
595,  25  U.  S.  App.  16,  63  Fed.  228; 
Sloan  V.  Georgia  P.  R.  Go.  (1890)  86 
Ga.  15,  12  S.  E.  179;  Richmond  &  D. 
R.  Go.  V.  Pannill  (1893)  89  Va.  552,  16 
S.  E.  748;  Horan  v.  Chicago,  St.  P.  M. 
&  0.  R.  Co.  (1893)  89  Iowa,  328,  56 
N.  W.  507;  Richmond  &  D.  R.  Co.  v. 
Free  (1893)  97  Ala.  231,  12  So.  294; 
Central  R.  &  Bkg.  Co.  v.  Maltsby 
(1892)  90  Ga.  630,  16  S.  E.  953;  Zum- 
loalt  V.  Chicc.go  &  A.  R.  Co.  (1889)  35 
Mo.  App.  667;  Bird  v.  Sparlcs  (1897) 
100  Ga.  616,  28  S.  E.  395;  Nichols  v. 
Chicago  &  W.  M.  R.  Co.  (1900)  125 
Mich.  394,  84  N.  W.  470;  WUte  v. 
Louisville,   N.   0.   d   T.  R.   Co.    (1894) 

72  Miss.  12,  16  So.  248. 

Rule  requiring  brakemen  to  use  a 
stick  in  making  couplings,  and  to  avoid 
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going  between  the  cars.    Badges  v.  Kim-  iting  employees  from  "entering  between 

hall    (1900)    44  C.  0.  A.  193,  104  Fed.  cars  in  motion"   is  not  violated  by  an 

745.  employee's  entering  between  oars  while 

Rule    prohibiting    coupling   by   hand,  at   rest  for  the  purpose  of  uncoupling 

when  it  is  practicable  to  use  a  sticlc  or  them,  and  remaining  between  them  for 

pin   for   guiding   the  link.      Gleason  v.  a  short  distance  after  they  are  put  in 

Detroit,  G.  H.  d  M.  B.  Go.    (1896)    19  motion.     Galveston,  H.  &  S.  A.  R.  Co. 

C.  C.  A.  636,  43  U.  S.  App.  89,  73  Fed.  v.  Pitts    (1897)    —  Tex.  Civ.  App.  — , 

647.  42  S.  W.  255. 

Rule  prohibiting  the  coupling  or  un-  Rule  forbidding  employees  to  go  be- 

coupling     of     cars     when     in     motion,  tween  oars  except  when  they  are  moving 

Baltzer   v.    Chicago,    M.    &    N.    R.    Co.  slowly.      Missouri,  K.   &    T.   R.    Co.   v. 

(1892)    83    Wis.    459,    53   N.    W.   885;  Wood   (1896)   —  Tex.  Civ.  App.  — ,  35 

East  Tennessee,  V.  d  G.  R.  Co.  v.  Smith  S.  W.  879;  Huggins  v.  Southern  R.  Co. 

(1890)    89  Tenn.   114,   14  S.  W.   1077;  (1906)    148  Ala.  153,  41  So.  856. 

Darracott   v.    Chesapeake   <&   0.   R.   Go.  Rule  forbidding  employees  to  go  be- 

(1887)   83  Va.  288,  5  Am.  St.  Rep.  266,  tween   cars   when   a   locomotive    is    at- 

2  S.  E.  511;   Sehaub  v.  Hannibal  &  St.  tached  to  them.    Richmond  &  D.  B.  Oo. 

J.  R.  Co.   (1891)   106  Mo.  74,  16  S.  W.  v.   Rush    (1894)    71   Miss.   987,   15   So. 

924;    Richmond  &  D.  R.   Go.  v.  Thorn-  133;    Richmond  &  D.  R.  Go.  v.  Finley 

ason    (1892)    99   Ala.   471,  12  So.   273;  (1894)    12  C.  C.  A.  595,  25  U.  S.  App. 

Alabama  0.  8.  R.  Co.  v.  Ritchie  (1895)  36,  63  Fed.  228;  Richmond  &  D.  R.  Go. 

Ill   Ala.    297,   20    So.    49;    Johnson   v.  v.  Parmill   (1893)   89  Va.  552,  16  S.  E. 

Chesapeake  d  0.  R.  Co.    (1893)    38  W.  748. 

Va.   206,    18    S.    E.   573;    Lockivood   v.  Rule    forbidding    the    going   between 

Chicago  <£  N.  W.  R.  Co.   (1882)  55  Wis.  cars    until    train    is    fully    made    up 

50    12  N.  W.  401;    Gleason  v.  Detroit,  Louisville   &    N.   R.    Co.   v.   Woodvxird 

G.'ji.  &  M.  Co.  (1896)  19  C.  C.  A.  636,  (1910)  99  C.  C.  A.  479,  176  Fed.  5. 

43  U.  S.  App.  89,  73  Fed.  647    (in  this  Rule    forbidding   an   employee   to   go 

case    the    act   of    the   plaintiff   was    es-  on  the  track  in  front  of  a  moving  car 

pecially  culpable,  as  he  had  had  an  op-  for  the   purpose  of  coupling  it  to  an- 

portun'ity  of  uncoupling  the  cars  while  other.     Pryor  v.  Louisville  &  N.  R.  Co. 

they  were  at  rest)  ;  Louisville  &  N.  R.  (1889)   90  Ala.  32,  8  So.  55;  Pettigrew 

Go.   v.    Reagan    (1896)     96    Tenn.    128,  v.   Grand  Trunk  R.  Co.    (1911)    2  Ont. 

33  S.  W.  1050;  Grand  v.  Michigan  G.  R.  Week.  N.  709,  18  Ont.  Week.  Rep.  531. 

Co.  (1890)   83  Mich.  564,  11  L.R.A.  402,  Rule   requiring  brakemen,  before  en- 

47  N.  W.  837  ( recovery  denied  although  tering   upon    the   track    in   front    of    a 

the  accident  was  directly  caused  by  the  moving  train,  to  look  and  see  that  the 

brakeman's    foot    catching    in    an    un-  track  is  clear.     Loranger  v.  lAike  Shore 

blocked  switch,  and  there  was  a  statute  £  M.  8.  R.  Go.  (1895)   104  Mich.  80,  62 

requiring   the  blocking   of   switching)  ;  N.   W.   137    (brakeman,   while   walking 

Craig  v.  Lake  Erie  &  W.  R.  Go.   (1896)  sideways,  and  attempting  to  reverse  a 

35  Ohio  L.  J.  15,  reversed  in  Lake  Erie  crooked  link,  stumbles  against  a  pile  of 

&  W.  R.  Oo.  V.  Craig  (1896)  19  C.  C.  A.  ashes  lately  dumped  on  the  track). 

631,   37   U.  S.  App.   654,  73  Fed.   642;  Rule  requiring  employees  coupling  a 

Fluhrer  v.  Lake  Shore  &  M.  8.  R.  Go.  car  with  a  projecting  load  to  stoop  be- 

(1899)    121  Mich.   212,   80  N.   W.   23;  low  the  body  of  the  car.     Northern  C. 

Sanders  v.  McGhee  (1897)  114  Ala.  373,  R.  Co.  v.  Husson  (1882)   101  Pa.  1,  47 

21  So.  1006;  Sedgwick  v.  Illinois  0.  R.  Am.  Rep.  690. 

Co.   (1888)   76  Iowa,  340,  41  N.  W.  35;  Rule    requiring    an    employee    when 

Ford    V.    Chicago,    R.    I.    &    P.   R.    Co.  coupling  cars  to  know  that  the  signal 

(1894)    91    Iowa,    179,   24  L.R.A.    657,  which  he  has  given  to  the  engineer  has 

59  N.  W.  5 ;  Lake  Shore  &  M.  8.  R.  Co.  been  understood   and  obeyed   before  he 

V     McCornvick     (1881)     74    Ind.    440;  places  himself  in  a,  position  of  danger 

Shorter  v.  Southern  R.  Co.   (1898)    121  relying  upon  such  obedience.     Strong  v. 

Ala    158    25  So.  853;   Chicago  &  A.  R.  Iowa  0.  R.  Co.  (1895)  94  Iowa,  380,  62 

Co  'v    Mvers   (1901)   95  111.  App.  578;  N.  W.  799;  Deeds  v.  Chicago,  R.  I.  & 

McMillans.  Grand  Trunk  R.  Go.  (1904)  P.  R.  Go.  (1888)  74  Iowa,  154,  37  N.  W. 

65  C.  C.  A.  165,  130  Fed.  827.  124. 

A  rule  of  a  railroad  company  prohib- 


3590 


MASTER  AND  SERVANT. 


[chap.  lii. 


(4)  Eules  regulating  the  operation  of  hand  cars.* 
5)    Eules   regulating   the   setting   of   signal   flags   by   employees 
working  on  railway  tracks.* 

(6)  Eules  regulating  the  manner  of  getting  onto  or  off  of  rail- 
way ears.* 


*  Rules  requiring  section  men  to  guard 
their  hand  cars  by  flags  or  other  pre- 
cautions against  the  approach  of  spe- 
cial and  wild  trains.  Louisville  &  N. 
K.  Go.  V.  Markee  ( 1893 )  103  Iowa,  160, 
49  Am.  St.  Rep.  21,  15  So.  511;  Kansas 
d  A.  Valley  B.  Co.  v.  Dye  (1895)  16  C. 
C.  A.  604,  36  U.  S.  App.  23,  70  Fed. 
24  (held  to  be  a  clear  case  of  "special 
danger"  requiring  compliance  with  a 
rule  prescribing  thb  use  of  a  flag  where 
such  danger  existed,  the  collision  be- 
tween the  hand  car  and  the  train  hav- 
ing occurred  at  a  place  where  there  was 
a  sharp  curve  lined  with  timber  which 
obscured  the  view,  and  on  a  heavy  down- 
ward grade,  and  where,  on  account  of 
a  strong  wind  which  was  blowing 
towards  the  train,  the  sound  of  an  en- 
gine whistle  could  not  be  heard  at  any 
great  distance)  ;  McGrath  v.  Wew  York 
&  N.  E.  R.  Co.  (1885)  15  R.  I.  95,  22 
Atl.  927. 

Failure  of  trackmen  running  a  hand 
car  around  a  curve,  to  follow  oral  in- 
structions and  a  general  custom  to  flag 
all  curves  regardless  of  the  grade  is  in 
law  equivalent  to  a  disobedience  of  the 
rules  of  the  company,  although  the 
printed  rule  merely  requires  them  to 
flag  all  curves  in  "going  up  grades." 
Southern  P.  Co.  v.  Ryam  ( 1895 )  —  Tex. 
rCiv.  App.  — ,  29  S.  W.  527. 

Rule  forbidding  anyone  but  employees 
-to  ride  on  hand  cars.  Mischke  v.  Chi- 
•cago,  B.  &  Q.  R.  Co.  (1894)  56  111.  App. 
472  (section  foreman  allowed  his  wife 
to  ride  upon  his  car). 

5  Rule  requiring  car  repairers  or  ear 
inspectors  to  put  out  signal  flags  while 
at  work.  Alabama  G.  8.  R.  Go.  v. 
Roach  (1895)  110  Ala.  266,  20  So.  132; 
Central  B.  &  Bkg.  Go.  v.  Kitchens 
(1889)  83  Ga.  83,  9  S.  E.  827,  Illinois 
C.  R.  Go.  V.  Winslow  (1894)  56  111. 
App.  462 ;  Moeller  v.  Delaivare,  L.  &  W. 
R.  Co.  (1900)  55  App.  Div.  636,  66  N. 
Y.  Supp.  882;  Hulien  v.  Chicago  &  N. 
W.  B.  Co.  (1900)  107  Wis.  122,  82  N. 
W.  710;  Elliott  V.  Canadian  P.  R.  Co. 
(1908)  88  C.  C.  A.  286,  161  Fed.  250; 
.Snellen  v.  Kwnsas  City  Southern  R.  Go. 


(1907)  82  Ark.  334,  102  S.  W.  193; 
Wetzel  V.  Baltimore  &  0.  8.  W.  B.  Co. 
(1909)  147  111.  App.  195;  Bussell  v. 
Louisville  &  N.  B.  Go.  (1910)  —  Ky. 
— ,  124  S.  W.  841;  Bouse  v.  Morgan's 
L.  £  T.  B.  &  S.  S.  Go.  (1910)  127  La. 
240,  53  So.  550;  Van  Gamp  v.  Wahash 
R.  Co.  (1910)  141  Mo.  App.  344,  125 
S.  W.  530;  New  York,  G.  d  St.  L.  R. 
Go.  V.  Bopp  (1907)  76  Ohio  St.  449, 
11  L.R.A.(N.S.)  413,  81  N.  E.  748; 
Coutlee  V.  Grand  Trunk  B.  Go.  (1903) 
Rap.  Jud.  Quebec,  23  C.  S.  242. 

Rule  requiring  track  repairers  to 
place  a  green  flag  at  a  reasonable  dis- 
tance from  the  point  where  they  are 
working.  Bruen  v.  Vhlmann  ( 1899 )  44 
App.  Div.  620,  60  N.  Y.  Supp.  222,  deny- 
ing rehearing  of  (1898)  30  App.  Div. 
453,  51  N.  Y.  Supp.  958. 

Rule  prescribing  that,  when  two  men 
went  to  repair  a  ear  without  a  flag,  and 
both  were  required  to  do  the  work,  they 
should  call  for  a  third  man.  Renfro  v. 
Chicago,  B.  I.  d  P.  B.  Go.  (1885)  86 
Mo.  302. 

Rule  requiring  employees  to  display 
a  blue  flag  upon  a  car  before  placing 
themselves  in  a  position  of  danger  un- 
der it.  Sheridan  v.  Long  Island  B.  Go. 
(1899)  40  App.  Div.  381,  57  N.  Y.  Supp. 
1075. 

6  Rule  prohibiting  employees  from 
getting  on  or  off  cars  or  trains  while  in 
motion.  San  Antonio  d  A.  P.  B.  Go.  v. 
Wallace  (1890)  76  Tex.  636,  13  S.  W. 
565;  Oulf,  W.  T.  d  P.  B.  Co.  v.  Byan 
(1888)  69  Tex.  665,  7  S.  W.  83;  Francis 
v.  Kansas  City,  St.  J.  d  C.  B.  B.  Co. 
(1892)  110  Mo.  387,  19  S.  W.  935;  El- 
gin, J.  d  E.  B.  Co.  V.  Docherty  (1895) 
66  111.  App.  17;  Overhy  v.  Chesapeake 
d  0.  B.  Co.  (1893)  37  W.  Va.  524,  16  S. 
E.  813;  Woodward  Iron  Co.  v.  Leuns 
(1911)  170  Ala.  233,  54  So.  566. 

And  from  hanging  upon  or  leaning 
out  beyond  the  sides  of  moving  cars. 
Mohr  V.  Lehigh  Valley  B.  Co.  ( 1900 )  55 
App.  Div.  176,  66  N.  Y.  Supp.  899. 

Rule  forbidding  employees  to  step  on 
the  front  of  approaching  engines  or 
ears.     Oleason  v.  Detroit,  G.  H.  &  M.  B. 
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(7)   Kules  prescribing  the  particular  places  in  which   servants 
should  or  should  not  be.' 


Co.  (1896)  19  C.  C.  A.  636,  43  U.  S. 
App.  89,  73  Fed.  647 ;  Elgin,  J.  &  E.  R. 
-Co.  V.  Docherty   (]895)   66  111.  App.  17. 

Rule  forbidding  employees  to  jump  on 
■or  off  trains  or  engines  while  moving 
-at  a  high  speed.  Gleason  v.  Detroit,  G. 
H.  d  M.  R.  Co.  (1896)  19  C.  C.  A.  636, 
43  U.  S.  App.  89,  73  Fed.  647. 

''  Rule  forbidding  trainmen  to  be  on 
"the  pilot  of  a  moving  locomotive.  Louis- 
ville &  N.  R.  Co.  V.  Wilson  (1890)  88 
Tenn.  316,  12  S.  W.  720;  Southern  R. 
■Co.  V.  Salmon  (1909)  132  6a.  753,  65  S. 
E.  70;  Bunker  v.  Union  P.  R.  Co. 
(1911)   38  Utah,  575,  114  Pae.  764. 

Rule  forbidding  any  employees  ex- 
cept those  specified  to  travel  on  the  en- 
gine. Abend  v.  Terre  Baute  d  I.  R.  Co. 
(1884)  111  111.  202,  53  Am.  Rep.  616; 
Hurlbut  V.  Walash  R.  Co.  (1895)  130 
Mo.  657,  31  S.  W.  1051;  O'TSfeill  y.  Keo- 
Jcuk  &  D.  M.  R.  Co.  (1877)  45  Iowa, 
546;  Chattanooga  Southern  R.  Co.  v. 
Miyers  (1900)  112  Ga.  237,  37  S.  E.  539; 
Central  R.  Co.  v.  Mitchell  (1879)  63 
<j!a.  173;  Shenandoah  Valley  R.  Co.  v. 
Lucado  (1889)  86  Va.  390,  10  S.  E. 
422;  Martin  v.  Kansas  City,  M.  d  B.  R. 
'Co.   (1900)   77  Miss.  720,  27  So.  646. 

There  can  be  no  recovery  for  the 
death  of  an  engine  hostler  who  rides  on 
the  engine  while  going  to  a  place  to 
which  he  is  sent  by  the  company,  in 
violation  of  a  rule  of  this  tenor,  and  is 
tilled  by  a  collision  in  which  none  of 
the  cars  of  the  train  are  overturned  or 
thrown  off  the  track,  although  while  on 
the  engine  he  is  shown  how  the  injector 
works,  at  the  direction  of  the  engineer. 
McGucIcen  v.  Western  New  York  d  P. 
R.  Co.  (1894)  77  Hun,  69,  28  N.  Y. 
Supp.   298. 

Rule  requiring  brakemen  to  be  at 
their  posts  while  their  train  is  running. 
Sprong  v.  Boston  d  A.  R.  Co.  (1874) 
58  N.  Y.  56    (1871)    60  Barb.  30. 

Rule  requiring  trainmen  to  be  on 
the  top  of  the  car  while  the  train  is  in 
motion.  Central  Trust  Co.  v.  East  Ten- 
nessee, V.  d  0.  R.  Co.  (1888)  69  Fed. 
353  (plaintiff  injured  by  striking 
against  coal  chute  while  on  tlie  side  of 
a  car). 

Rule  requiring  a  conductor  to  take  a 
position  on  the  front  of  the  leading  car 
in  a  train  which  is  being  backed.     Mc- 


Creery  v.  Ohio  River  R.  Co.   (1901)   49 
W.  Va.  301,  38  S.  E.  534. 

Evidence  that  it  was  customary  for 
a  conductor,  and  sometimes  his  duty,  to 
be  on  top  of  a  box  ear,  will  not  excuse 
him  for  violating  a  rule  which  prohibit- 
ed him  from  taking  such  a  position  on 
a  train  which  was  passing  through  a 
truss  bridge,  where  it  is  also  in  evidence 
that  his  duty  only  required  him  to  be  in 
that  position  when  it  became  necessary 
to  assist  in  braking,  coupling,  and  sig- 
naling, or  in  making  switches  at  sta- 
tions. San  Antonio  d  A.  P.  R.  Co.  v. 
Wallace  (1890)  76  Tex.  636,  13  S.  W. 
565. 

Where  the  rules  of  a  railroad  com- 
pany provided  that  brakemen  should  be 
under  the  direction  of  the  conductor  at 
all  times  when  on  duty,  and  should  re- 
main at  their  post  of  duty  at  all  times 
unless  excused  by  the  conductor,  and 
further  provided  that  conductors  on 
freight  trains  should  require  their 
brakemen  to  be  on  top  of  the  cars  when 
ascending  or  descending  grades,  it  can- 
not be  held,  as  a  matter  of  law,  that  a 
brakeman  violated  his  duty  by  being  in 
the  caboose,  with  the  knowledge  and 
acquiescence  of  the  conductor,  when  the 
train  was  starting  up  a  grade.  Tullis 
v.  Lake  Erie  d  W.  R.  Go.  ( 1901 )  44  C. 
C.  A.  597,  105  Fed.  554. 

Rule  requiring  brakeman  to  be  on 
the  ground  as  a,  flagman  while  a  portion 
of  the  train  is  backing  to  couple  on  to 
a  detached  portion.  Terre  Haute  d  I.  R. 
Co.  V.  Mansherger  (1895)  12  C.  C.  A. 
574,  24  U.  S.  App.  551,  65  Fed.  196,  re- 
hearing denied  in  (1895)  14  C.  C.  A. 
306,  24  U.  S.  App.  687,  67  Fed.  67. 

Rule  forbidding  employees  to  walk 
between  the  rails.  Chicago,  B.  d  Q.  R. 
Co.  V.  Maney  (1894)  55  111.  App.  588. 

Rule  directing  fireman  not  to  stand 
between  the  apron  of  the  chute  and  the 
cab  while  his  engine  was  taking  coal. 
Illinois  0.  R.  Co.  v.  Zerunck  (1899)  88 
111.  App.  651. 

Rule  forbidding  employee  to  go  into 
dangerous  place  without  giving  notice. 
Dallas  Coal  Co.  v.  Rotenberry  (1908) 
85  Ark.  237,  107  S.  W.  997. 

Rule  forbidding  employees  to  walk  in 
a  space  between  track  and  adjoining 
building.  Tkac  v.  Maryland  Steel  Co. 
(1905)   101  Md.  179,  60  Atl.  618. 
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(8)  Eules  requiring  that  appliances  shall  be  inspected  or  tested 
by  employees.'  The  validity  and  effect  of  rules  requiring  a  servant 
to  inspect  appliances  is  discussed  in  §  1136,  ante,  §  1340,  post. 

(9)  Rules  requiring  employees  to  report  the  existence  of  danger- 
ous conditions.* 

(10)  Rules  regulating  the  conduct  of  employees  in  establishments 
where  dangerous  machinery  is  used." 


Rule  forbidding  gateman  to  do  any 
other  work.  Tirrell  v.  'New  York,  N.  U. 
&  H.  R.  Co.  (1902)  180  Mass.  490,  62 
X.  E.  74.5  (gateman  left  his  place  and 
was  struck  by  a  train  while  between 
the  tracks ) . 

Rule  requiring  brakeman  to  be  on 
rear  of  last  car.  Green  v.  Brainerd  d 
N.  M.  R.  Co.  (1902)  85  Minn.  318,  88 
N.  W.  974. 

Rule  forbidding  employees  to  sit  on 
platform  of  car.  Howard  v.  Southern 
R.  Go.  (1903)  132  N.  C.  709,  44  S.  E. 
401. 

Rule  requiring  brakeman  stationed 
to  flag  following  train  to  remain  at  his 
place.  Texas  &  N.  0.  R.  Go.  v.  Fields 
(1903)  32  Tex.  Civ.  App.  414,  74  S.  W. 
930. 

8  Rule  requiring  brakemen,  before  a 
train  starts,  to  test  the  hand  brakes 
and  see  that  they  are  in  good  condition. 
La  Cray  v.  New  York,  L.  E.  &  W.  R. 
Go.  (1892)  132  N.  Y.  570,  30  N.  E.  391, 
reversing  (1890)  57  Hun,  67,  10  N.  Y. 
Supp.  382. 

Rule  requiring  conductor  to  test  air 
brakes.  Nordquist  v.  Great  Northern 
R.  Go.  (1903)  89  Minn.  485,  95  N.  W. 
322. 

Rule  requiring  brakemen  to  frequent- 
ly examine  the  brakes  and  coupling 
and  running  gear  of  cars,  and  to  know 
that  they  are  in  good  order.  Louisville, 
E.  &  St.  L.  Gonsol.  R.  Co.  v.  Vtz  (1892) 
133  Ind.  265,  32  N.  E.  881  (here,  how- 
ever, the  servant's  knowledge  of  the  rule 
was  not  shown). 

Rule  requiring  brakemen  to  inspect 
coupling  apparatus.  Louisville  &  N. 
R.  Go.  V.  Reagan  (1896)  96  Tenn.  128, 
33  S.  W.  1050;  Alalama  G.  8.  R.  Co.  v. 
Carroll  (1898)  28  C.  C.  A.  207,  52  U. 
S.  App.  442,  84  Fed.  772. 

Rule  requiring  a  brakeman  to  exam- 
ine the  cars  and  satisfy  himself  as  far 
as  he  reasonably  can  that  they  are  in 
good  order.  Karrer  v.  Detroit,  G.  E.  & 
M.  R.  Co.    (1889)    76  Mich.  400,  43  N. 


W.  370  (case  of  defective  drawhead 
which  the  plaintiff  could  have  at  once 
observed  if  he  had  taken  the  trouble  to 
look  at  the  car  when  it  was  approach- 
ing)- 

Rule  prohibiting  going  between  cars 
to  make  a  coupling  "unless  the  draw- 
head  and  other  coupling  appliances  are 
known  to  be  in  good  order."  St.  Louis, 
I.  M.  £  8.  R.  Co.  V.  Rice  (1888)  51 
Ark.  467,  4  L.R.A.  173,  11  S.  W.  699. 

If,  by  the  rules  of  a  railroad  com- 
pany, the  duty  of  inspecting  foreign 
cars  is  thrown  upon  the  conductor,  he 
cannot  recover  for  injuries  caused  by  a 
failure  to  make  such  an  inspection.  Ft. 
Wayne,  C.  &  L.  R.  Co.  v.  Grujf  (1892) 
132  Ind.  13,  31  N.  E.  460. 

See  also  next  note. 

8  Rule  requiring  brakemen  to  test 
brakes  and  either  report  the  defects 
found  therein  or  themselves  make  the 
proper  repairs.  Beall  v.  Pittsburgh,  C. 
d  St.  L.  R.  Go.  (1893)  38  W.  Va.  525, 
18  S.  E.  729. 

Rule  requiring  miners  to  report  dan- 
gerous places  in  tunnels.  Davis  v.  Nut- 
tallsburg  Coal  &  Coke  Go.  (1890)  34 
W.   Va.  500,   12   S.   E.   539. 

10  Rule  forbidding  servants  to  wipe 
machinery  while  it  is  in  motion.  Shan- 
ny  v.  Androscoggin  Mills  (1876)  66 
Me.  429;  E.  S.  Biggins  Carpet  Co.  v. 
O'Keefe  (1897)  25  C.  C.  A.  220,  51  U. 
S.  App.  74,  79  Fed.  900. 

Rule  forbidding  the  oiling  of  ma- 
chinery while  in  motion.  Burroughs 
v.  Gurtiss  Lumber  Go.  (1911)  58  Or. 
270,  114  Pac.  103. 

Rule  in  respect  to  manner  in  which 
servant    would    oil    machinery.      Houg 
V.  Girard  Lumber  Go.   (1911)' 144  Wis 
337,  140  Am.  St.  Rep.  1012,  129  N.  w! 
633. 

Rule  requiring  cotton  loom  to  be 
fanned  for  cleansing  purposes  while  it 
is  in  motion.  Gideon  .v.  Enoree  Mfg. 
Go.   (1894)  _44_S.  C.  442,  22  S.  E.  598. 

Rule  forbidding  employees  working  a 
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(11)  Eules  regulating  work  in  mines.^* 

(12)  Eules  regulating  personal  habits  of  servant." 

1283.  [366]  Limits  of  the  doctrine  that  a  servant  violating  a  rule 
cannot  recover.— The  fact  that  the  injured  servant,  at  or  before  the 
time  of  the  accident,  violated  a  rule,  will  not  prevent  recovery,  as  a 
matter  of  lavs?,  unless  all  the  evidential  elements  adverted  to  in  the 
statement  of  the  doctrine  set  forth  at  the  beginning  of  §  1281,  ante, 
are  established.  That  is  to  say,  the  rule,  as  such,  becomes  an  indeci- 
sive factor  in  the  following  predicaments : 

(1)  Where  the  notification  addressed  to  the  servant  was  not,  in 
the  proper  sense  of  the  word,  a  rule.^ 


stamping  press  to  place  their  hands  be- 
tween tlie  dies.  Oullen  v.  National 
Sheet  Metal  Roofing  Co.  (1889)  114  N. 
Y.  45,  20  N.  E.  831. 

Rule  forbidding  press  operator  to  put 
Lis  hands  under  the  die  again  after 
he  had  once  withdrawn  them.  Ladiew 
V.  Sherwood  Metal  Working  Co.  (1908) 
125  App.  Div.  65,  109  N.  Y.  Supp.  477. 

Rule  forbidding  servants  to  put  their 
hands  in  a  putty  mixer  while  machinery 
wag  in  motion.  Meigel  v.  E.  V.  Cran- 
dall  Oil  &  Putty  Mfg.  Co.  (1910)  141 
App.   Div.    828,    126   N.   Y.   Supp.   720. 

Rule  forbidding  factory  employees  to 
make  their  toilet  before  the  closing 
hour,  or  near  the  machines.  Tooke  v. 
Burgeron  (1897)  27  Can.  S.  C.  567 
(girl's  hair  caught  in  shafting). 

Rule  requiring  employees  to  ask  for 
further  instructions  under  certain  con- 
ditions of  the  work.  National  Hosiery 
&  Yard  Go.  v.  Napper  (1911)  —  Tenn. 
— ,  135  S.  W.  780. 

Rule  forbidding  servants  to  go  be- 
hind certain  shafting.  Darling  v.  Bur- 
nett (1910)  96  Ark.  461,  132  S.  W. 
212. 

11  Rule  forbidding  miners  to  remain 
in  their  working  places  when  they  are 
unable  to  find  a  sufficient  supply  of 
timber  for  props.  Heaney  v.  Glasgow 
Iron  &  Steel  Co.  (1898)  25  So.  Sess. 
Cass.  4th  series,  903. 

See  also  note  9,  supra. 

Where  a  special  rule  framed  by  a 
mine  owner  under  the  power  conferred 
by  35  &  36  Vict.  chap.  76,  forbade  per- 
sons "employed  in  or  about  the  works" 
to  go  up  or  down  the  pit  contrary  to 
the  direction  of  the  banksman  or  hooker- 
on,  it  was  held  that  the  prohibition 
was  applicable  to  miners  for  a  reason- 


able time  after  they  had  discharged 
themselves,  as  they  had  a  right  to  do 
in  the  given  instance,  at  a  moment's 
notice.  They  were,  therefore,  declared 
to  be  guilty  of  a  violation  of  the  rule 
in  having  quitted  the  pit  without  per- 
mission an  hour  after  they  had  deter- 
mined their  contract,  and  three  hours 
before  the  end  of  the  shift  in  which 
they  were  employed.  Higham  v.  Wright 
(1877)  L.  R.  2  C.  P.  Div.  397,  46  L. 
J.  Mag.  Cas.  N.  S.  223,  37  L.  T.  N.  S. 
187,  10  Mor.  Min.  Rep.  24. 

Rule  forbidding  miners  to  brush  gas. 
Central  Coal  &  Coke  Co.  v.  Wilson 
(1907)   83  Ark.  428,  104  S.  W.  174. 

Rule  requiring  miners  to  leave  their 
places  of  work  at  a  definite  time  each 
day  to  escape  danger  from  blasts.  El 
Paso  Gold  Min.  Co.  v.  Eimng  (1906) 
36   Colo.   513,   86  Pac.   119. 

Rule  requiring  the  roof  to  be  scaled 
after  a  blast.  Runians  v.  Keller  &  B. 
Co.  (1911)  141  Ky.  827,  133  S.  W. 
960. 

Rule  forbidding  miners  to  use  the 
cage  in  ascending  from  the  mine.  An- 
derson V.  Mikado  Min.  Co.  (1902)  3 
Ont.  L.  Rep.  581. 

Rule  forbidding  miners  to  stand  on 
the  "haulage  way."  Howie  v.  Dominion 
Goal  Go.  (1905)  37  N.  S.  111. 

12  Rules  forbidding  the  use  of  intoxi- 
cating liquors.  Gulf,  W.  T.  &  P.  R. 
Co.  V.  Ryan  (1888)  69  Tex.  665,  7  S. 
W.  83;  Western  &  A.  R.  Co.  v.  Bussey 
(1894)   95  Ga.  584,  23  S.  E.  207. 

See  also  note  10,  supra. 

1  It  was  urged  in  one  case  that  a 
rule  of  a  railroad  company  printed  on 
a.  time-table,  warning  employees  against 
certain  risks,  with  a  notice  that  they 
will    have    no    claim    for    injuries    re- 
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(2)  "Where  there  was  no  actual  violation  of  the  rule." 


ceived  in  consequence  of  taking  such 
risks,  was  merely  advising.  But  the 
contention  was  rejected.  Ford  v.  Chi' 
cago,  R.  I.  &  P.  R.  Co.  (1894)  91  Iowa, 
179,   24  L.R.A.  657,   59  N.  W.  5. 

A  direction  was  held  binding  on  a 
servant  who  had  signed  a  receipt,  stat- 
ing that  he  had  received,  understood, 
and  would  obey,  the  circular  in  which 
such  direction  was  contained.  Illinois 
C.  R.  Co.  V.  Zerwick  (1900)  88  111. 
App.  651. 

A  card,  furnished  by  a  railroad  com- 
pany to  its  engineers,  and  containing 
a  column  headed  "Minimum  time  freight 
trains  between  stations,"  but  relative 
to  which  there  is  no  rule  of  the  com- 
pany making  it  an  engineer's  duty  to 
regard  this  minimum  time,  is  not  legal- 
ly binding  upon  the  engineer,  so  as  to 
forfeit  the  right  of  his  widow  to  re- 
cover, if  he,  while  attempting  to  run 
his  train  between  two  stations  in  less 
than  the  time  given  in  the  column  men- 
tioned, is  killed  by  the  negligence  of 
his  coemployees.  Central  of  Georgia 
R.  Co.  V.  Vining  (1902)  116  Ga.  284, 
42  S.  E.  492    (syllabus  by  the  court). 

The  doctrine  that  an  employee  cannot 
recover  when  he  receives  an  injury 
which  has  been  brought  about  by  his 
wilful  violation  of  rules  laid  down  by 
the  employer  for  the  safety  of  his  em- 
ployee, and  within  the  knowledge  of 
the  employee,  does  not  debar  recovery 
by  an  employee  who  merely  violates  an 
instruction  given  to  him  onlj'  for  his 
guidance  in  carrying  on  the  work,  and 
without  knowledge  of  any  danger  in- 
volved in  its  violation.  Horandt  v. 
Rosenthal  (1911)  81  N.  J.  L.  474,  79 
Atl.  321. 

2  If  a  servant  does  anything  which 
he  reasonably  can,  under  the  circum- 
stances, in  order  to  carry  out  the  rule, 
he  cannot  be  held  negligent.  The  ac- 
tion, for  example,  is  not  barred  because 
an  engineer  failed  to  have  his  train  un- 
der control  at  a  point  where  it  was  pro- 
vided by  the  rules  of  the  company  he 
should  have  it  under  control,  if  he  had 
repeatedly  signaled  the  brakeman  to 
apply  the  brakes,  and  they  did  not  re- 
spond. Louisville  &  N.  R.  Co.  v.  Moth- 
ershed  (1898)  121  Ala.  650,  26  So.  10, 
first  appeal  (1895)  110  Ala.  143,  20 
So.  67. 

A   rule    requiring    conductors   to    see 


that  their  trains  are  in  proper  running 
order  before  starting,  and  to  see  wheth- 
er the  running  gear,  brakes,  etc.,  are 
in  proper  order,  does  not  require  the 
conductors  to  examine  the  several  cars 
in  their  trains  and  the  attachments 
thereto  with  that  degree  of  particular- 
ity which  measures  the  duty  of  the  com- 
pany itself.  Baltimore  &  0.  R.  Co.  v. 
Burris  (1901)  50  C.  C.  A.  48,  111  Fed. 
882. 

A  rule  requiring  an  employee  desir- 
ing to  fix  the  lights  upon  an  engine  in 
a  yard  to  signal  the  holster  to  stop  is 
not  violated  by  the  employee  failing 
to  give  the  signal  where  the  car  is  al- 
ready stopped.  Northern  Alabama  R. 
Go.  V.  Key  (1907)  150  Ala.  641,  43  So. 
794. 

A  rule  requiring  conductors  to  know 
at  all  times  that  their  train  is  pro- 
vided with  everything  necessary  to 
enable  them  to  comply  with  the  regula- 
tions, and  to  know  that  there  is  a 
reliable  brake  on  the  rear  car,  does  not 
require  a  conductor  to  do  more  than 
try  the  brake  in  the  usual  way,  and 
does  not  require  him  to  make  a  minute 
inspection  thereof.  McDonald  v.  Mich- 
igan G.  R.  Co.  (1903)  132  Mich.  372, 
102  Am.  St.  Rep.  426,  93  N.  W.  1041. 

The  attempted  coupling  together  of 
foreign  cars  with  defective  couplers  in 
a  through  train  that  had  been  separated 
to  leave  a  highway  open  is  not  a  viola- 
tion of  the  rule  forbidding  the  placing 
of  defective  cars  in  a  train.  Southern 
P.  Co.  V.  Winton  (1901)  27  Tex.  Civ. 
App.  503,  66  S.  W.  477. 

The  rule  forbidding  employees  to 
place  themselves  in  a  dangerous  position 
is  not  violated  by  a  brakeman  who, 
after  signaling  an  engineer  to  stop  his 
engine,  which  was  done,  went  onto  the 
track  to  adjust  the  drawhead  of  a 
freight  car  which  was  to  be  coupled 
to  the  engine,  so  that  it  would  couple 
automatically,  and  while  he  was  so 
engaged  the  engine  was  started  without 
signal  or  warning,  and  he  was  injured. 
Gulf,  C.  &  S.  F.  R.  Go.  V.  Cooper  (1903) 
33  Tex.  Civ.  App.  319,  77  S.  W.  263. 

A  rule  making  it  the  duty  of  a  con- 
ductor to  examine  the  cars  in  his  train 
"as  often  as  his  duty  will  permit"  will 
not  be  held  to  impose  such  an  absolute 
duty  upon  the  conductor  as  to  render 
him   guilty    of   contributory   negligence 
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(3)  Where  the  violation  of  the  rule  was  not  the  efficient  cause  of 
the  injury.* 

[(3a)   Where  the  rule  violated  was  not  one  which  was  promul- 
gated for  the  benefit  or  protection  of  the  servant.'^] 

(4)  Where  the  rule  violated  was  unreasonable,  and  therefore  not 
binding  upon  him.* 

(5)  Where  the  rule  could  not  have  been  observed  without  vio- 
lating another  rule  or  duty  of  paramount  obligation.* 


in  failing  to  notice  a  defect  in  the 
coupling  of  a  car  taken  into  the  train 
at  a  way  station,  which  was  not  ap- 
parent to  observation  of  external  indi- 
cations. Louisville  &  N.  R.  Co.  v.  Wil- 
son (1911)  110  C.  C.  A.  217,  188  Fed. 
417. 

It  is  error  to  direct  a,  verdict  for  the 
defendant  upon  the  ground  that  tlie 
plaintiff  was  guilty  of  contributory 
negligence  in  violating  his  instructions, 
wliere  the  servant  did  not  voluntarily 
put  his  hand  on  the  top  of  the  die 
under  a  mechanical  hammer,  but  his 
hand  slipped,  and  was  injured  while 
under  the  hammer.  Borton  v.  Excelsior 
Drum  Worlcs  (1911)  81  N.  J.  L.  658, 
80  All.  334. 

3  See  §§  1237,  1238,  ante. 

A  railroad  engineer  who,  in  violation 
of  road  rules,  places  his  train  on  the 
main  track  on  the  time  of  a  fast  train 
having  the  right  of  way,  after  placing 
the  proper  signals  to  stop  the  train, 
may  recover  for  injuries  caused  by  a 
resulting  collision  if  those  in  charge 
of  the  other  train  see,  or  by  the  exer- 
<?ise  of  ordinary  care  could  see,  the 
engine  in  time  to  avert  the  collision. 
Illinois  G.  R.  Co.  v.  Stith  (1905)  120 
Ky.  237,  1  L.K.A.(N.S.)  1014,  85  S. 
W.   1173. 

3a  The  violation  of  a  rule  intended 
solely  for  the  protection  of  the  master, 
and  not  of  the  servant,  will  not  of  it- 
self prevent  a  recovery.  McGinn  v. 
McCormiok  (1902)  109  La.  396,  33  So. 
S82. 

It  has  been  held  that  rules  intended 
merely  for  the  orderly  and  prudent 
management  of  the  business  do  not  fix 
the  obligations  and  liabilities  of  the 
master  to  his  employees.  Dixon  v. 
Grand  Trunk  Western  R.  Go.  (1908) 
155  Mich.  169,  118  N.  W.  946. 

4  See  §  1134,  ante. 

In  Louisville  &  N.  R.  Co.  v.  Foley 
(1893)  94  Ky.  220.  21  S.  W.  866,  it  was 


said,  arguetido,  that  a  written  agree- 
ment by  which  the  plaintiff  stipulated 
that  he  would  observe  a  rule  requiring 
him  to  use  a  coupling  stick  was  not 
binding  on  him,  unless  such  an  imple- 
ment was  in  fact  indispensable,  or  at 
least  clearly  necessary  for  security  of 
brakemen  against  the  danger  incident 
to  coupling  cars,  since  the  defendant 
had  otherwise  no  right  to  require  the 
plaintiff  to  use  the  stick,  or  to  make 
habitual  use  of  it  a  condition  of  his 
right  to  maintain  an  action  for  personal 
injury  received  while  he  was  engaged 
in  coupling  cars. 

In  Roran  v.  Chicago,  St.  P.  M.  &  0. 
R.  Co.  (1893)  89  Iowa,  328;  56  N.  W. 
507,  the  court  expressed  a  doubt  wheth- 
er, in  view  of  the  ordinary  practice  of 
coupling  by  hand,  a  rule  requiring 
coupling  sticks  to  be  used  ought  to  be 
held  obligatory. 

8  Whether  the  engineer  of  a  freight 
train  complied  with  a  rule  of  the  com- 
pany requiring  him  to  apply  for  and 
to  get  orders  or  a  clearance  card  be- 
fore leaving  a  particular  station,  where 
he  applied  for  and  received  orders  three 
quarters  of  an  hour  before  leaving  the 
station  and  acted  upon  such  orders 
without  making  further  application,  is 
a  question  for  the  jury,  where  he  had 
found  by  calculation,  after  getting  hia 
orders  to  pass  a  passenger  train  be- 
tween certain  stations,  that  he  would 
not  have  time  to  reach  the  only  point 
at  which  he  could  pass  the  other  train 
and  at  the  same  time  comply  with  a 
standing  rule  requiring  freight  trains 
to  reach  passing  points  ten  minutes 
before  passenger  trains  were  due.  Bal- 
timore &  0.  R.  Co.  V.  Gamp  (1900)  44 
C.  C.  A.  451,  105  Fed.  212. 

Where  a  conductor  was  required  by 
the  rules  to  remain  in  the  middle  of  his 
train,  so  as  to  be  able  to  command  the 
crew  and  regulate  the  speed  on  descend- 
ing   grades,    it    was    held    that,    while 


3596  MASTER  AND  SERVANT.  [chap.  lii. 

(6)  Where  the  rule  violated  was  not  applicable  to  an  employee  of 
the  class  to  which  the  injured  servant  belonged,  or  to  such  circum- 
stances as  those  which  accompanied  the  accident.® 

reasonable   observance    of    such    a    rule  take    any    chances    in    supposing    that 

was  obligatory,  he  had  a  general  duty  nothing   is   following   them,   where   the 

as    well,    and    a    certain    discretion    to  trainmen,    without    objection    from    the 

exercise   in   an   emergency.     Tne   court  officers  of  the  company,  have  construed 

accordingly  refused  to  say,  as  a  matter  such   rule   as   not   applying   in   such   a 

of  law,  that  he  was  negligent  in  going  ease,  but  only  in  case  of  a  break-down 

forward  to  the  engine  cab  to  warn  the  or    accident    necessitating    considerable 

engineer   that   there   was    a   possibility  delay.     Texas  &  P.  B.  Co.  v.  Johnson 

of  meeting  at  a,  certain  point  the  en-  (1896)   —  Tex.  Civ.  App.  — ,  34  S.  W. 

gines  of  an  iron  company  which  were  ]86,  rehearing  denied  in  (]896)  14  Tex. 

sometimes  outside  their   proper  limits.  Civ.  App.  560,  37  S.  W.  973,  which  has 

Somerset    &    G.    R.    Co.    v.    Oalbraith  writ  of  error  denied  in   (1897)   90  Tex. 

(1885)    109  Pa.  32,  1  Atl.  371.  304,  38  S.  W.  520. 

Noncompliance  with  a  rule  does  not  A  rule  having  reference  to  the  switch- 
constitute  contributory  negligence  if  ing  of  cars  on  grades  is  inadmissible 
compliance  is  rendered  impossible  by  in  evidence  where  the  accident  occurred 
inconsistent  rules  or  duties.  Maehren  on  a  level  track.  Henry  v.  Sioux  City 
V.  Great  'Northern  R.  Co.  (1906)  98  &  P.  R.  Co.  (1885)  66  Jowa,  52,  23 
Minn.  375,  107  N.  W.  951.  N.  W.  260. 

Contributory    negligence    is    not    im-        In  Texas  d  N.  0.  R.  Co.  v.  Tatman 

putable  to  a  conductor  in  running  his  (1895)   10  Tex.  Civ.  App.  434,  31  S.  W. 

train  in  violation  of  an  order,  where  he  333,  the  admission  of  certain  rules  was 

is  acting  under  a  time  order  which  vir-  objected  to  by  appellant  on  the  ground 

tually    authorized   him    to    disobey   the  that   they   had  no   application   to  such 

rule.     Boyle  v.  Union  P.  R.  Co.   (1903)  work  as  was  being  done  at  the  time  dc- 

25  Utah,  420,  71  Pac.  988.  ceased  was  killed.     Most  of  them,  from 

6  In  an  action  by  a  foreman  in  rail-  their  own  terms,  appeared  to  have  no 
road  yards  to  recover  for  an  injury  re-  such  application;  and  all  of  the  wit- 
eeived  while  attempting  to  release  a  nesses  testified  that  none  of  them  had 
set  brake  on  a  freight  car  being  reference  to  the  work  in  which  the  in- 
switched,  by  reason  of  a  defect  in  the  jury  was  received.  The  court  said: 
brake,  a  rule  of  the  company  for  the  "The  purpose  in  thus  introducing  the 
government  of  "freight  brakemen,"  re-  rules  may  have  been:  First,  to  show 
quiring  them  to  examine  the  brakes  for  the  absence,  as  alleged,  of  any  provision 
themselves  before  using  them,  is  irrele-  such  as  ought  to  have  been  made  to 
vant.  New  Orleans  &  N.  E.  R.  Co.  v.  guard  against  such  casualties  as  that 
Clements  (1900)  40  C.  C.  A.  465,  100  in  which  deceased  lost  his  life;  or. 
Fed.  415.  second,  to  show  that  one  or  more  of  the 

Where    a    freight   train    had    parted,  rules  did  apply,  and  had  been  violated 

and  in  backing  the  engine  to  find  the  by  the  servants  of  appellant,  and  that 

lost    cars    a    brakeman    riding    on    the  they  were  thus  guilty  of  negligence;  or, 

engine  was  injured  in  a  collision  with  third,   to   develop   that,   if   none   of  the 

the  cars,  the  fact  that  no  flagman  was  rules  applied  specifically  to  the  situa- 

sent  back  as  required  by  a  rule  of  the  tion  existing  when  Tatman  was  killed, 

company   does   not   prevent   the   brake-  still    provision    was    made    for    others, 

man   from   recovering,   as   the   duty   of  wherein  the  risk  was  similar,  vrhich,  by 

sending  the  flagman  rested  on  the  en-  proper  care  and  foresight,  ought  to  have 

gineer,  who  was  then  the  superior  officer  been   made  to  apply  to  such  states  of 

in  charge  of  the  engine.     Southern  R.  fact  as  that  In  question.    If  none  of  the 

Co.    V.    Barr    (1900)    21    Ky.    L.    Rep.  rules  made  such  provision   against  the 

1615,  55  S.  W.  900.  risk  imposed  upon  Tatman  as  the  com- 

A  freight   conductor   stopping   for   a  pany,  in  the  exercise  of  ordinary  care, 

few  moments  at  a  watering  station  need  should   have  made,  the   omission  could 

not  comply  with  a  rule  of  the  company  be   made    to    appear   by    production    of 

admonishing    such    conductors    not    to  the  rules,  though  the  more  direct  and 
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(Y)   "Where  the  servant  was  not  chargeable  with  notice  of  the  con- 
tents of  the  rule.' 


simpler  mode  of  showing  the  absence 
of  a  rule  is  usually  found  in  tlie  testi- 
mony of  those  acquainted  with  the  sub- 
ject. On  the  other  hand,  if,  when  the 
rules  were  in  evidence,  any  of  them 
appeared  to  relate  to  such  a  situation 
as  that  under  investigation,  it  was 
competent  for  either  party  to  show  that 
in  fact  it  did  not  so  apply,  or  that  it 
was  adequate  or  inadequate  for  the  pur- 
pose. And  if,  by  any  of  the  rules,  safe- 
guards were  provided  against  the  dan- 
gers arising  from  conditions  similar  to 
those  existing  when  Tatman  was  killed, 
which  could  have  been  extended  so  as 
to  apply  to  the  latter,  this  was  a  fact 
for  the  jury  to  consider  in  determining 
what  could  and  what  should  have  been 
done  by  the  company  to  protect  its  em- 
ployees, when  engaged  as  Tatman  was 
when  killed.  We  think,  therefore,  it 
was  proper  to  inquire  into  all  of  the 
rules  which  bore  upon  the  issues,  as 
suggested,  but  in  the  trial  below  many 
of  them  were  dwelt  upon  which  seem 
to  us  to  throw  no  light  upon  the  ques- 
tions under  investigation." 

Signs  in  an  elevator,  forbidding  the 
use  of  the  elevator  to  all  persons,  do 
not  apply  to  employees  directed  to  use 
the  elevator  to  cari-y  goods  up  and 
down.  Jenson  v.  Will  &  F.  Co.  (1907) 
150  Gal.  398,  89  Pac.  113. 

Rules  requiring  freight  conductors 
and  their  brakemen  to  inspect  all 
brakes,  couplings,  etc.,  so  as  to  know 
"before  starting  that  each  and  every 
car  is  in  good  condition,"  do  not  neces- 
sarily apply  as  a  matter  of  law  to 
switching  crews  making  up  trains  in 
yards.  Lynch  v.  Great  'Northern  R.  Co. 
(1910)    112  Minn.  382,  128  N.  W.  457. 

'See  §§  1132,  1133,  mte;  and  the  fol- 
lowing cases:  Louisville,  E.  &  St.  L. 
Consol.  R.  Co.  v.  Utz  (1892)  133  Ind. 
265,  32  N.  E.  881;  Memphis  &  C.  R. 
Co.'v.  Graham  (1891)  94  Ala.  545,  10 
So.  283;  Conners  v.  Burlington,  C.  R. 
d  N  R.  Go.  (1893)  87  Iowa,  147,  53 
N.  W.  1092;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Kizziah  (1893)  4  Tex.  Civ.  App.  356, 
22  S.  W.  no,  26  S.  W.  242  (no  at- 
tention had  been  paid  to  servant's  re- 
peated requests  for  a  copy  of  the 
rules)  ;  St.  Louis,  I.  M.  &  8.  R.  Co. 
V.  Holmes  (1908)  88  Ark.  181,  114  S. 
W.  221;   8t.  Louis,  I.  M.  tt  8.  R.  Co. 


V.  PucJcett  (1908)  88  Ark.  204,  114  S. 
W.  224;  St.  Louis,  I.  M.  d  S.  R.  Co. 
v.  Welst&r  (1911)  99  Ark.  265,  137 
S.  W.  1103,  1199;  Central  of  Georgia 
R.  Co.  V.  Bell  (1909)  133  Ga.  92,  65 
S.  E.  155;  Georgia,  F.  &  A.  R.  Co.  v. 
Sasser  (1908)  4  Ga.  App.  276,  61  S. 
E.  505:  Matthews  v.  New  Orleans  £ 
N.  E.  R.  Co.  (1908)  93  Miss.  325,  136 
Am.  St.  Rep.  543,  47  So.  657;  Humph- 
ries V.  Raritan  Copper  Works  (1905) 
—  N.  J.  L.  — ,  60  Atl.  62. 

In  New  York  it  has  been  held  that  an 
employee  who  has  expressly  agreed  in 
a  written  application  for  work  to  be 
bound  by  his  master's  rules  cannot  re- 
cover for  an  injury  caused  by  a  viola; 
tion  of  one  of  them,  irrespective  of 
whether  he  actually  knew  of  that  rule 
or  not.  Sheridan  v.  Long  Island  R. 
Co.  (1809)  40  App.  Div.  381,  57  N.  Y. 
Supp.  1075,  citing  a  Massachusetts  case 
to  the  effect  that  an  employee  in  a 
theatrical  company,  who  signs  a  con- 
tract stipulating  that  she  will  conform 
to  all  the  rules  of  the  company,  ac- 
cepts its  rules  whether  she  knows  of 
them  or  not.  Violette  v.  Rice  (1899) 
173  Mass.  82,  53  N.  E.  144  (action  for 
wrongful   discharge). 

On  the  other  hand,  in  Brown  v.  Louis- 
ville &  N.  R.  Co.  (1896)  111  Ala.  275, 
19  So.  1001,  it  was  held  that  a  plea 
charging  contributory  negligence  in  re- 
spect of  the  violation  of  a  rule  is  not 
sufficient  unless  it  avers  that  the  serv- 
ant had  actual  knowledge  of  it.  The 
court  took  the  position  that  his  negli- 
gence in  not  pursuing  an  inquiry  after 
having  notice  of  the  fact  that  rules  had 
been  promulgated  is  merely  a  remote 
cause  of  any  injury  which  he  may  re- 
ceive by  reason  of  his  violating  one  of 
those  rules  while  its  contents  were  still 
unknown  to  him.  Bui)  this  position 
can  scarcely  be  correct.  It  is  irrecon- 
cilable with  the  general  principle 
which,  for  juridical  purposes,  assimi- 
lates knowledge  which  has  been  actual- 
ly acquired  and  knowledge  which  ought 
to  have  been  acquired. 

So,  it  has  been  laid  down  that  a 
written  contract  by  which  a  servant 
stitpulates  to  obey  not  only  the  rules 
of  which  a  copy  is  furnished  him  when 
the  contract  is  signed,  but  also  such 
reasonable  regulations  as  the  employer's 
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(7a)  Where  the  servant  was  not  chargeable  with  notice  of  the  fact 
that  the  circumstances  under  which  the  course  of  action  prescribed 
by  the  rule  was  to  be  followed  had  arisen  at  the  time  when  the  acci- 
dent occurred.'* 

[(7b)   Where  the  servant  was  acting  in  an  emergency.'"'] 
(8)  Where  the  circumstances  were  such  as  to  estop  the  employer 
from  asserting  that  the  rule  violated  was  still  in  force, — as,  where 
the  appliances  themselves  were  of  such  a  character  or  in  such  a  con- 
dition that  it  was  impossible  to  do  the  work  properly,  and  at  the 

superintendence  should  make,  is  not  terfere  with  the  machinery  will  not 
binding  as  to  any  new  regulations  un-  preclude  recovery  for  injuries  re- 
less  they  are  brought  to  his  notice,  ceived  by  a  servant  while  removing  a 
Lehigh  Valley  R.  Co.  v.  Snyder  (1893)  belt,  where  the  only  notice  he  received 
56  N.  J.  L.  326,  28  Atl.  376  (action  for  was  a  statement  by  the  foreman  that 
wrongful   discharge).  there  was  a  rule  to  that  effect,  and  he 

It  has  been  held  that  a  nonsuit  should  had  been  directed  by  tne  foreman  to  re- 
have  been  granted  where  the  evidence  move  the  belt.  Daubert  v.  Western 
was  that  the  car  repairer  injured  was  Meat  Co.  (1901)  135  Cal.  144,  67  Pac. 
a    foreigner,    slightly    acquainted    with  133. 

the  English  language;  that  he  had  been  'a  In  Chicago  &  A.  R.  Co.  v.  Stevens 

in   defendant's   service   two   years,   and  (1901)    189  111.  226,  59  N.  E.  577,  af- 

was  informed  of  the  rule  violated;  that  firming   (1900)   91  111.  App.  171,  it  was 

his   fellow   servant   was   familiar   with  held  that  negligence  was  not  predicable, 

the   rule ;    and   that   the   company   had  as  matter  of  law,  in  regard  to  the  act  of 

printed   its   rules   on   the   backs   of   its  a  brakeman  who  transgressed  a  rule  of 

time-tables,   which   were   kept   for    dis-  the    company    in   descending   a   moving 

tribution,  and  were  furnished  to  a  large  ear   on  the  side  towards   a  coal   chute, 

number    of   its   employees.      Moeller   v.  the  evidence  being  such  that  it  was  not 

Delaifare,   L.   &  V/ .   R.   Co.    (1900)    55  certain  that  he  knew  or  ought  to  have 

App.  Div.  636,  66  N.  Y.  Supp.  882.  known  that  the  ear  was  drawing  near 

A  rule  requiring,  in  case  of  a  train  the  chute, 
stopping  between  stations,  that  the  tb  Broivn  v.  Southern  R.  Co.  (1909) 
flagman  go  back  i  mile,  and  that  the  82  S.  C.  528,  64  S.  E.  522. 
conductor  require  this  to  be  done,  will  It  is  for  the  jury  to  say  whether  the 
be  presumed  to  be  known  by  the  con-  presence  of  an  unguarded  freight  train 
ductor,  where  it  has  been  printed  on  on  a  track  at  about  the  time  a  passen- 
the  back  of  the  time-tables,  and  pro-  ger  train  was  due,  and  the  fact  that  the 
vision  has  been  made  for  distributing  car  to  be  coupled  was  in  danger  of  run- 
time-tables, when  issued,  to  all  con-  ning  off  the  track  if  left  free,  constitute 
ductors,  and  it  is  impossible  for  them  an  emergency  which  would  justify  the 
to  safely  run  trains  without  them,  conductor  in  going  between  the  cars 
Frounfelker  v.  Delaware,  L.  &  W.  R.  while  they  were  moving,  in  violation  of 
Co.  (1900)  48  App.  Div.  206,  62  N.  Y.  the  rule,  rather  than  waiting  until  they 
Supp.  840.  were  stopped.    Hall  v.  Northwestern  R. 

"An  employee  of  a  railroad  company  Co.    (1907)   81  S.  C.  522,  62  S.  E.  848. 

is  not  hound  by  any  rule,   regulation.  It    is    not    negligence    per   se    for    a 

custom,  or  usage,  not  communicated  to  brakeman  to  violate  a  rule  of  the  com- 

him,  or  furnished  to  him,  or  spoken  or  pany   forbidding  employees   to   ride   on 

told    him,    and    of    which    he    had    no  the  pilots  of  engines,  when  defendant's 

knowledge,   and  of  which  he  could  get  negligence    creates    an   emergency,    and 

no  knowledge  by  the  use   and  exercise  renders  disobedience  of  the  rule  neces- 

of   ordinary   care   and   diligence."     At-  sary  to  the  discharge  of  the  brakeman's 

lantic    Coast   Line    R.    Go.    v.    McLeod  duties.    Pounds  v.  Chicago  0.  W.  R.  Co. 

(1911)   9  Ga.  App.  13,  70  S.  E.  214.  (1911)    114  Minn.  312,  131  N.  W.  ,32^ 

A   rule   forbidding   employees   to    in-  (headnote  by  the  court). 
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same  time  comply  with  the  rule ;  *  or  -where  the  rule  had  been  habitu- 
ally disregarded,  and  that  disregard  was  known  to  and  acquiesced  in 
by  him.^ 


8  A  rule  requiring  the  use  of  coupling 
sticks  to  couple  cars  is  no  .protection 
to  the  master,  where  the  sticks  fur- 
nished are  such  that  a  coupling  could 
not  be  made  without  going  between  the 
cars.  Memphis  &  C.  It.  Co.  v.  Graham 
(1891)  94  Ala.  545,  10  So.  283.  There, 
however,  the  principle  was  also  affirmed 
that  the  fact  that,  ordinarily,  freight  or 
box  cars  having  no  platform  cannot  be 
uncoupled  without  going  between  them 
is  no  defense  to  an  employee  who  failed 
to   use   a  platform. 

A  brakeman  is  not  guilty  of  negli- 
gence in  coupling  cars  without  using 
a  stick,  although  the  rules  of  the  rail- 
road company  require  it,  when  the  cars 
and  coupling  are  in  such  a  position  and 
condition  that  the  stick  would  be  use- 
less. Berrigan  v.  2Veta  York,  L.  E.  &  W. 
R.  Co.  (1891)  37  N.  Y.  S.  R.  414,  14 
N.  Y.  Supp.  26,  reversed  in  (1892)  131 
N.  Y.  582,  30  N.  E.  57,  but  not  as  to 
this  point. 

In  Holmes  v.  Southern  P.  Co.  (1898) 
IZO  Cal.  357,  52  Pac.  652,  the  court  ap- 
proved the  refusal  of  an  instruction,  to 
the  effect  that  the  fact  that  a  rule  may 
be  impracticable,  and  not  observed,  does 
not  excuse  an  employee  who  is  injured 
owing  to  his  not  having  complied  with 
it. 

Whether  an  engineer  is  guilty  of  neg- 
ligence contributing  to  his  injury  in 
running  into  a  yard  at  a  rate  of  speed 
in  excess  of  that  allowed  by  a  rule  of 
the  company  is  for  the  jury  where  there 
was  some  evidence  that  had  he  run  at 
the  low  rate  of  speed  allowed  by  the 
rule,  his  train  would  have  been  stalled. 
Jones  v.  Wilcoa;  (1908)  79  S.  C.  69,  60 
S.  E.  231. 

"For  a  railroad  company  to  say  by 
invariable  rule  that  no  employee  is  to 
go  between  cars  to  make  adjustments 
of  pins  or  couplings  under  any  circum- 
stances while  an  engine  is  attached 
would  be  to  give  a  direction  so  imprac- 
ticable of  execution  as  to  warrant  the 
belief  that  the  master  had  made  the 
rule  without  any  intention  that  it 
should  be  obeyed."  Schaufele  v.  Cen- 
tral of  Georgia  R.  Co.  (1909)  6  Ga. 
App.   660,   65   S.   E.   708.  ,  ^^    ,  , 

9  Sec   §§  1138,  1139,  ante,  and  the  fol- 


lowing cases:  Kane  v.  Erie  R.  Co. 
(1908)  73  C.  C.  A.  672,  142  Fed.  682; 
Seaioard  Air  Line  R.  Go.  v.  Shanklin 
(1906)  78  C.  C.  A.  334,  148  Fed.  342; 
Royce  v.  Delaware,  L.  d  W.  R.  Co. 
(1911)  no  C.  C.  A.  125,  188  Fed.  55, 
reversing  judgment  (1910;  C.  0.)  180 
Fed.  879;  St.  Louis  I.  M.  &  S.  R.  Co. 
V.  Caraway  (1906)  77  Ark.  405,  91  S. 
VV.  749;  St.  Louis,  I.  M.  d  8.  R.  Co.  v. 
Dupree  (1907)  84  Ark.  377,  120  Am. 
St.  Rep.  74,  105  S.  W.  878;  St.  Louis, 
I.  M.  &  8.  R.  Co.  V.  York  (1909)  92 
Ark.  554,  123  S.  W.  376;  Binion  v. 
Georgia,  S.  &  F.  R.  Co.  (1902)  115  Ga. 
330,  41  S.  E.  646;  Austin  v.  Central  of 
Georgia  R.  Co.  (1908)  3  Ga.  App.  775, 
61  S.  E.  998;  Kenny  v.  Marquette  Ce- 
m-ent  Mfg.  Co.  (1910)  243  111.  396,  90 
N.  E.  724;  Chicago  &  A.  R.  Co.  v. 
Myers  (1901)  95  111.  App.  578;  Kenny 
V.  Marquette  Cement  Mfg.  Co.  (1909) 
149  111.  App.  173,  affirmed  in  (1910) 
243  111.  396,  90  N.  E.  724;  Preble  v. 
Wahash  R.  Co.  (1909)  149  111.  App. 
584,  affirmed  in  (1910)  243  111.  340, 
90  N.  E.  716;  Pike  v.  Cedar  Rapids  & 
M.  C.  R.  Go.  (1911)  152  Iowa,  53,  m 
N.  W.  50;  Newport  Neivs  &  M.  Valley 
R.  Co.  v.  Campbell  (1894)  15  Ky.  I.. 
Rep.  714,  25  S.  W.  267;  Cincinnati,  .A'. 
0.  &  T.  P.  R.  Go.  v.  Silvers  (1910)  — 
Ky.  — ,  126  S.  W.  120;    Cincinnati,  X. 

0.  &  T.  P.  R.  Co.  V.  Lovell  (1910)  141 
Ky.  249,  —  L.R.A.(N.S.)  — ,  132  S.  W. 
569,  rehearing  denied  in  (1911)  142  Ky. 

1,  133  S.  W.  788;  Rivers  v.  Bay  City 
Traction  &  Electric  Co.  (1910)  164 
Mich.  696,  128  N.  W.  254,  131  N.  W. 
86;  LeDv.c  v.  Northern  P.  R.  Co. 
(1904)  92  Minn.  287,  100  N.  W.  108; 
Sprague  v.  Wisconsin  C.  R.  Co.  (1908) 
104  Minn.  58,  116  N.  W.  104;  Dunlap 
V.  Mallinckrodt  Chemical  Works  (1911) 
159  Mo.  App.  49,  139  S.  W.  828;  Burch 
V.  Southern  P.  Co.  (1909)  32  Nev.  75, 
104  Pac.  225,  Ann.  Cas.  1912  B,  1166; 
Willis  V.  Plymouth  &  C.  Teleph.  Exch. 
Co.  (1910)  75  N.  H.  453,  30  L.R.A. 
(N.S.)  477,  75  Atl.  877;  Alcen  v.  Bar- 
net  &  A.  Knitting  Co.  (1907)  118  App. 
Div.  463,  103  N.  Y.  Supp.  1078,  af- 
firmed in  (1908)  192  N.  Y.  554,  85 
N.  E.  1105 ;  Haley  v.  Solvay  Process  Co. 
(1908)    127  App.   Div.   753,   112  N.  Y. 
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(9)  Where  the  act  in  question  was  done  in  obedience  to  the  order 
of  a  superior  employee,  whose  authority  in  the  premises  was  of  such 


Supp.  25 ;  Biles  v.  Seaboard  Air  Line  R. 
Co.  (1905)  139  N.  C.  528,  52  S.  E.  129; 
Baynes     v.     North     Carolina     B.     Co. 

(1906)  143  N.  C.  154,  9  L.R.A.(N.S.) 
972,  55  S.  E.  516;  Smith  v.  Atlantic  & 
C.  Air  Une  R.  Co.  (1908)  147  N.  C. 
603,  61  S.  E.  575;  Cromartie  v.  Atlan- 
tic Coast  Line  R.  Co.  (1911)  156  N.  C. 
97,  72  S.  E.  98;  Michigam,  C.  B.  Co.  v. 
Butler  (1902)  13-23  Ohio  C.  0.  459; 
Bussey  v.   Charleston  &   W.   C.  R.   Co. 

(1907)  78  S.  C.  352,  58  S.  E.  1015; 
Galveston,  H.  £  8.  A.  R.  Co.  v.  Slinkard 
(1897)   17  Tex.  Civ.  App.  585,  44  S.  W. 

35 ;  Missouri,  K.  <£  T.  R.  Co.  v.  May- 
field  (1902)  29  Tex.  Civ.  App.  477,  68 
S.  W.  807 ;  Galveston,  H.  &  S.  A.  R.  Co. 
V.  Collins  (1902)  31  Tex.  Civ.  App.  70, 
71  S.  W.  560;  Texas  C.  R.  Co.  v.  Yarlro 
(1903)  32  Tex.  Civ.  App.  246,  74  S.  W. 
357;  Worcester  v.  Galveston,  H.  &  8. 
A.  R.  Co.  (1906)  —  Tex.  Civ.  App.  — , 
91  S.  W.  339;  El  Paso  &  8.  R.  Co.  v. 
Darr  (1906)  —  Tex.  Civ.  App.  — ,  93 
S.  W.  166;  8t.  Louis  &  8.  F.  R.  Co.  v. 
Arms  (1911)  —  Tex.  Civ.  App.  — ,  136 
S.  W.  1164;  Western  U.  Teleg.  Co.  v. 
Tweed  (1911)  —  Tex.  Civ.  App.  — , 
138  S.  W.  1155;  Wright  v.  Southern  P. 
Co.  (1896)  14  Utah,  383,  46  Pac.  374; 
Gilbourne  v.  Oregon  Short  Line  R.  Co. 
(1911)  —  Utah,  — ,  114  Pac.  532; 
iVarmington  v.  Palmer  (1902)  32  Can. 
S.  C.  126. 

The  mere  fact  that  the  officials  of  a 
company  knew  that  employees  were  in 
the  habit  of  violating  a  rule  is  no  ex- 
cuse for  its  violation  by  one  of  them. 
See  Chattanooga  Southern  R.  Co.  v. 
Myers  (1900)  112  Ga.  237,  37  S.  E.  439, 
where  it  was  held  that  a  railway  serv- 
ant who  rode  on  an  engine  was  exercis- 
ing a  mere  permissive  privilege,  which 
he  enjoyed  with  all  the  concomitant 
perils. 

But  in  Louisville  &  N.  R.  Co.  v.  Foley 
(1893)  94  Ky.  220,  21  S.  W.  866,  one  of 
the  circumstances  commented  upon  as 
tending  to  negative  contributory  negli- 
gence was  that,  although  a  coupling 
stick  was  delivered  to  the  plaintiJBf  at 
the  time  he  signed  an  undertaking  to 
use  it,  the  conductor  who  delivered  it 
told  him  that  the  written  undertaking 
was  required  as  a  mere  form.  It  was 
also  proved  that  the  coupling  stick  had 
been  generally  discarded  by  railway  em- 


ployees, and  not  used  at  all  by  brake- 
men  on  the  defendant's  trains. 

Where  there  is  a  conflict  in  the  evi- 
dence as  to  whether  the  nonobservance 
of  the  rule  violated  was  so  general  as  to 
raise  the  presumption  that  such  nonob- 
servance was  known  to  the  company,  it 
is  error  to  direct  a.  verdict  for  the  de- 
fendant. Binion  v.  Georgia  Southern  £ 
F.  R.  Co.  (1900)  111  Ga.  878,  36  S.  E. 
938. 

Where  a  rule  of  a  railroad  company 
forbade  employees  jumping  on  or  off 
moving  trains,  the  fact  that  there  was 
evidence,  in  an  action  for  injuries  to  a 
brakeman  who  jumped  on  a  car  being 
backed  onto  another  track  and  attached 
to  the  engine,  that  it  was  customary  for 
bralcemen  to  jump  on  detached  cars  in 
transferring  them,  to  protect  them  from 
collision  with  other  cars,  was  insuf- 
ficient to  show  that  the  company  had 
waived  the  rule,  since  such  evidence  did 
not  establish  a  custom  for  brakemen  to 
jump  on  cars  attached  to  and  controlled 
by  an  engine.  Mohr  v.  Lehigh  Valley 
R.  Co.  (1900)  55  App.  Div.  176,  66  N. 
Y.  Supp.  899. 

An  unqualified  instruction  that  if 
there  was  a  custom  on  defendant's  road 
to  do  the  work  in  question  as  plaintiff 
did,  and  it  was  in  conflict  with  plain- 
tifi^'s  agreement,  it  was  a  waiver  by  de- 
fendant of  plaintiff's  agreement  not  to 
couple  cars  in  that  manner,  was  errone- 
ous, since  the  custom  was  not  sucli 
waiver,  unless  it  was  so  universal  and 
notorious  that  the  defendant  must  be 
presumed  to  have  known  and  assented 
thereto.  Nichols  v.  Chicago  &  W.  M. 
R.  Co.  (1900)  125  Mich.  394,  84  N.  W. 
470. 

The  customary  violation  of  rules  by 
the  employees  will  not  estop  the  master 
unless  he  knows  of  it,  or  it  has  con- 
tinued so  long  that  he  must  be  held  to 
know  it.  Hugging  v.  Southern  R.  Co. 
(1906)  148  Ala.  153,  41  So.  856;  Him- 
rod  Coal  Co.  v.  Glingan  (1904)  114  111. 
App.  568. 

Evidence  of  the  habitual  violation  of 
a  rule  is  admissible  where  defendant 
relies  on  the  plaintiff's  violation  of  the 
rule.  Alabama  G.  8.  R.  Co.  v.  Bonner 
(1905)   —  Ala.  — ,  39  So.  619. 

The  company,  having  furnished  a  car 
to  carry  the  employees  back  and  forth 
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an  extent  that  the  effect  of  the  order  was  to  supersede  the  rule 
ad  hanc  vicem.^"  Whether  the  order  in  any  particular  instance  was 
an  excuse  for  infringing  the  rule  depends  partly  upon  the  subject- 
matter  of  the  rule  and  partly  upon  the  views  held  by  the  court  with 
regard  to  the  doctrine  of  vice  principalship. 

The  accepted  doctrine  in  the  majority  of  the  American  courts  is 
that  the  mere  possession  of  that  authority  to  manage  a  train,  with 
which  conductors,  and  sometimes  engineers,  are  invested,  does  not 
imply  the  possession  of  authority  to  make  or  unmake  rules  for  the 


to  their  work,  cannot,  in  an  action  for 
injuries  to  an  employee  while  being  so 
•carried,  rely  on  a  rule  forbidding  the 
employees  to  ride.  Beaumont  Traction 
Co.  V.  Dilworth  (1906)  —  Tex.  Civ. 
App.  — ,  94  S.  W.  352. 

The  question  as  to  whether  a  rule  of 
an  employer  respecting  the  conduct  of 
employees  has  been  waived  by  the  mas- 
ter is  primarily  for  the  jury.  Tullis  v. 
Lake  Erie  d  W.  B.  Co.  (1901)  44  C.  C. 
A.  597,  105  Fed.  554. 

If  a  servant  has  been  given  specific 
instructions  not  to  jump  on  the  pilot 
of  an  engine,  the  fact  that  a  rule  for- 
bidding such  acts  has  been  habitually 
violated  is  immaterial.  Crawford  v. 
Southern  R.  Co.  (1909)  150  N.  C.  619, 
64  S.  E.  589. 

9a  If  apparently  conflicting  orders  are 
given  by  the  superintendent  and  re- 
spondent's immediate  superior,  the  same 
are  proper  for  the  consideration  of  the 
jury,  in  determining  whether  respond- 
ent was  guilty  of  contributory  negli- 
gence, and  assumed  the  ri«ks  of  hia 
work.  Rudquist  v.  Empire  Lumber  Co. 
(1908)   104  Minn.  505,  116  N.  W.  1019. 

An  engineer  is  not  guilty  of  negli- 
gence as  a  matter  of  law  in  moving  his 
engine  forward  before  the  switch  light 
had  been  turned,  contrary  to  the  rules, 
where  the  head  switchman,  who  had 
gone  forward  to  see  if  the  road  was 
clear  and  to  turn  the  switch,  signaled 
him  with  his  lantern  to  proceed.  Dwyer 
V.  Northern  P.  R.  Co.  (1908)  106  Minn. 
281,  118  N.  W.  1020. 

A  servant  is  not  bound  to  conform  to 
the  rules  of  the  superintendent  while 
acting  under  the  direct  orders  of  the 
foreman,  who  is  present.  Wiley  v.  St. 
Joseph  Gas  Co.  (1908)  132  Mo.  App. 
380,  111  S.  W.  1185. 

M.  &  S.  Vol.  III.— 226. 


Instructions  are  erroneous  which  in- 
volve the  idea  that  the  plaintiff  cannot 
recover  if  he  had  been  instructed  not 
to  run  a  motor  by  the  general  officers 
of  the  company,  even  though  the  gen- 
eral foreman  had  ordered  him  to  run 
one  on  the  night  in  question.  Mitchell 
V.  Boston  &  M.  Consol.  Copper  d  8.  Min, 
Co.   (1908)   37  Mont.  575,  97  Pac.  1033. 

Contributory  negligence  cannot  be 
imputed  to  a  servant  in  disobeying  gen- 
eral orders  not  to  couple  cars,  where 
he  coupled  cars  at  the  direct  command 
of  the  superintendent.  Liles  v.  Fos- 
hurg  Lumber  Co.  (1906)  142  N.  C.  39, 
54  S.  E.  795. 

That  a  boy  employed  in  a  mill  dis- 
obeyed a  printed  rule  in  obeying  the 
direction  of  his  foreman  to  remove 
threads  from  the  cogs  of  a  machine  in 
motion  will  not  shield  the  employer 
from  liability  for  injuries  resulting 
therefrom.  Dougherty  v.  Dobson 
(1906)  214  Pa.  252,  8  L.R.A.(N.S.) 
90,  63  Atl.  748. 

A  switchman  who  goes  under  a  draw- 
head  of  a  car  to  examine  it  is  not  pre- 
cluded from  recovery  for  injuries  re- 
ceived while  in  that  position,  merely 
because  he  failed  to  protect  himself  by 
signals,  as  required  by  a  rule  of  the 
company,  where  he  was  obeying  the  di- 
rect command  of  a  superior.  El  Paso 
d  S.  W.  R.  Co.  v.  Welter  (1910)  — 
Tex.  Civ.  App.  — ,  125  S.  W.  45. 

It  is  not  contributory  negligence  for 
a  minor  employee  of  a  sawmill  to  go 
through  a  passageway  at  the  direction 
of  the  sawyer,  although  it  was  cus- 
tomary to  exclude  all  persons  from  the 
passageway.  Barrett  v.  Banner  Shingle 
Co.  (1906)  45  Wash.  12,  87  Pac.  919. 

See  note  to  Dougherty  v.  Dobson,  8 
L.K.A.(N.S.)    90. 


3602  MASTEE  AND  SERVAKT.  [chap.  lii. 

control  of  employees.^"     [There  is  some  authority  to  the  contrary."*] 
Sometimes,  however,  a  rule  conferring  a  special  power  upon  a  con- 
ic Overhy  v.  Chesapeake  &  0.  R.  Co.    conductor  with  all  the  powers  held  by 

(1893)  37  W.  Va.  524,  16  S.  E.  813.  the  highest  officer  of  the  railroad  sys- 
In  Russell  v.  Richmond  £  D.  R.  Co.    tern.     If  this  engineer,  accidentally  and 

(1891)  47  Fed.  204,  the  court  declined  temporarily  in  charge  of  a  train,  could 
to  say  that  the  disregard  of  their  duty  rescind  or  waive  or  suspend  a  fixed  rule 
by  conductors  could  render  obsolete  a  of  the  company,  a  rule  impressed  in  the 
regulation  of  the  company,  or  that  a  most  formal  way  upon  a  very  large 
conductor  so  far  represents  the  com-  class  of  employees, — the  class  engaged, 
pany  as  to  be  authorized  to  rescind  or  likely  to  be  called  upon  to  engage,  in 
rules  made  by  the  corporation  for  his  coupling  cars, — a^  a  part  of  the  con- 
guidance,  and  for  that  of  the  train  tract  and  a  condition  precedent  to  their 
hands.  employment,  he  could  revoke  all  rules. 

In  Atchison,  T.  &  8.  F.  R.  Co.  v.  and  govern  himself  and  control  his 
Reesman  (1894)  23  L.R.A.  768,  9  C.  train  at  his  own  will,  and  at  the  risk 
C.  A.  20,  19  U.  S.  App.  596,  60  Fed.  and  responsibility  of  his  employer. 
370,  the  court  refused  to  concur  with  Granting  that,  within  the  scope  of  his 
the  doctrine  that,  "if  the  plaintiff  [a  agency,  he  represents  his  employer,  it 
brakeman]  disobeyed  the  rules  of  the  can  scarcely  be  supposed  that  it  is  with- 
company,  and  such  disobedience  contrib-  in  the  scope  of  the  agency  of  an  en- 
uted  directly  to  the  injury,  he  may  gineer,  or  even  of  a  conductor,  to  re- 
nevertheless  recover,  and  cannot  be  held  scind  the  standing  rules  of  the  company, 
guilty  of  contributory  negligence  pro-  or  to  cancel  a  contract  made  by  his  em- 
viding  that  such  disobedience  was  with  ployer  with  one  of  his  servants  antece- 
the  knowledge  and  consent  of  the  con-  dent  to  and  as  a  condition  for  his  em- 
ductor  of  the  train;  or,  in  other  words,  ployment.  When  the  plaintiff  in  the 
that,  if  the  conductor  failed  to  enforce  action  below  followed  the  suggestion  of 
the  rules  of  the  company,  the  employee  the  engineer,  he  knew  the  risk  he  was 
may  knowingly  disregard  them,  and  yet  taking,  knew  that  he  had  contracted 
in  no  manner  be  barred  from  recover-  not  to  take  it  under  any  circumstances, 
ing  for  injuries  which  would  not  have  knew  that  the  engineer  could  not  make 
resulted  but  for  such  disobedience."  him  take  it,   and  he  assumed  the  risk 

In  Richmond  d  D.  R.   Co.  v.  Finley    himself.     ...     In  consideration  that 

(1894)  12  C.  C.  A.  595,  25  U.  S.  App.  the  company  would  employ  and  would 
16,  63  Fed.  228,  an  instruction  implying  continue  to  employ  him,  he  bound  him- 
that  an  engineer  in  temporary  control  self  to  obey  this  rule,  and  assumed  all 
of  a  train,  in  the  absence  of  a  tempo-  results,  not  only  of  disobedience,  but  al- 
rary  conductor,  had  power  to  waive  a  so  of  the  infraction  of  the  rule.  When, 
rule  forbidding  couplings  to  be  made  therefore,  the  engineer  on  the  engine  at- 
without  coupling  sticks,  was  held  er-  tached  to  the  train  suggested  to  him  to 
roneous,  the  court  saying:  "There  is  go  between  the  cars  to  couple,  he  knew 
too  great  a  tendency  to  clothe  subordi-  that  under  no  circumstances, — even  an 
nate  employees  with  the  power  and  duty  order  from  a  superior, — could  this  be 
of  vice  principals,  and  then  to  conclude  done  without  an  assumption  of  risk  by 
that  they  represent  the  master  in  every  himself ;  and  he  knew,  also,  that  he  had 
respect,  and  as  fully  as  if  he  were  pres-  waived  in  advance  any  liability  of  the 
ent.  ...  Be  this  as  it  may,  what-  company  for  this  infraction  of  the  rule, 
ever  may  be  the  authority  of  a  person.  He  had  dealt  with  his  master  immediate- 
himself  an  employee  on  a  train  over  ly,  and  had  from  him  his  instructions 
other  eoemployees  on  the  same  train,  in  writing.  He  had  no  right  to  per- 
he  and  they  are  bound  to  respect  and  mit  the  suggestion  of  a  subordinate 
obey  the  general  rules  and  regulations  to  reverse  or  annul  his  master's  express 
of  their  common  master,  whose  orders  direction,  a  direction  for  the  government 
press  equally  upon  each  of  them,  coming  of  his  conduct  under  all  circumstances." 
with  the  highest  sanction,  and  each  of  lOa  Where  an  employee,  when  acting 
them  must  know  that  the  other  cannot  under  the  order  of  the  conductor,  but 
rescind  them.  The  learned  judge  has  contrary  to  a  rule  of  the  railroad 'eom- 
invested  the  substitute  of  a  substituted    pany,  to  which  he  has  assented,  was  in- 
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ductor  may  reasonably  be  construed  as  conferring  by  implication 
a  power  to  relax  another  rule  dealing  with  the  same  subject-matter 
as  the  former. ^^ 

That  rules  requiring  trainmen  to  run  trains  in  strict  accordance 
with  schedule  time  may  be  superseded  by  special  orders  from  a  train 
despatcher,  which  change  the  times  for  starting  from  the  stations, 
specify  altered  meeting  places,  etc.,  is  a  doctrine  necessarily  implied 
in  all  the  cases  which  treat  train  despatchers  as  vice  principals  in 
regard  to  the  operation  of  trains.     See  chapter  lxiv.,  post}^ 


jured  in  coupling  defective  cars  of  wliicli 
he  had  no  notice  until  it  was  too  late 
to  escape,  it  was  error  to  withdraw 
the  case  from  the  jury  on  the  ground 
that  the  plaintiff,  under  such  facts, 
could  not  recover.  Mason  v.  Richmond 
&  D.  R.  Go.  (1892)  111  N.  C.  482,  18 
L.K.A.  845,  32  Am.  St.  Rep.  814,  16 
S.  E.  698.  To  the  same  effect,  Elmore 
v.  Seaboard  Air  Line  R.  Go.  (1903) 
132  N.  C.  865,  44  S.  E.  620. 

A  brakeman  is  not  precluded  from 
recovery  for  failing  to  flag  an  approach- 
ing train,  where  he  acted  upon  the  di- 
rect orders  of  his  conductor,  who  was 
in  immediate  charge  of  the  train.  Grow 
V.  'Northern  P.  R.  Co.  (1907)  45  Wash. 
605,  88  Pac.  1022. 

And  see  Snipes  v.  Southern  R.  Co. 
(1908)  91  C.  C.  A.  593,  166  Fed.  1 
(engineer  may  follow  directions  of  con- 
ductor, although  he  acts  contrary  to 
certain  rules)  ;  Carson  v.  Southern  R. 
Co.  (1903)  68  S.  C.  55,  46  S.  E.  525, 
judgment  affirmed  in  (1904)  194  U.  S. 
136,  48  L.  ed.  907,  24  Sup.  Ct.  Rep. 
609  (recovery  allowed  for  injuries  to 
trainman  in  going,  contrary  to  rule  of 
defendant,  between  cars  at  direction 
of  the  conductor). 

11  Thus,  in  a  case  where  the  defense 
was  that  the  plaintiff  (a  brakeman) 
had  violated  a  rule  forbidding  him  to 
ride  on  an  engine,  it  appeared  that  a 
rule  instructed  conductors  of  freight 
trains  to  "require  all  of  their  brakemen 
to  be  on  top  of  the  train  .  .  .  while 
descending  or  ascending  grades."  The 
evidence  showed  that  the  night  was  in- 
tensely cold,  and  tended  to  prove  that 
the  conductor  had  directed  plaintiff  on 
this  occasion  to  ride  in  the  cab  of  the 
engine.  It  was  held  that,  under  the 
rule,  the  conductor  had  authority  to 
direct  the  plaintiff  in  respect  to  his 
duties  in  being  on  top  of  the  train,  and 


that  plaintiff  could  not  be  charged  with 
contributory  negligence  for  riding  in 
the  engine  descending  a  grade,  if  he  did 
so  in  obedience  to  directions  of  the  con- 
ductor. Hurlhut  V.  Watash  R.  Co. 
(1895)    130  Mo.  657,  31  S.  W.  1051. 

The  fact  that  a  brakeman  in  uncoup- 
ling ears  in  violation  of  a  rule  requiring 
the  use  of  a  coupling  stick  was  acting 
under  the  order  of  the  conductor,  who 
had  "the  right  to  control  or  direct  his 
services,"  within  the  meaning  of  Miss. 
Const.  1890,  §  193,  will  not  enable  him 
to  recover,  since  he  was  under  no  obli- 
gation to  obey  an  order  to  violate  a  rule 
binding  on  all  employees,  including  the 
conductor.  Richmond  <S>  D.  R.  Co.  v. 
Rush  (1894)  71  Miss.  987,  15  So.  133. 
The  court  accordingly  held  that  it  was 
error  either  to  instruct  the  jury  that 
the  company  was  liable,  notwithstand- 
ing the  existence  of  the  rule,  if  the  con 
ductor  knew  of  and  acquiesced  in  plain- 
tiff's violation  thereof  and  occasioned 
the  injury  by  negligently  signaling  the 
train  to  start,  since,  even  if  the  con- 
ductor is  the  superior  officer  of  the 
brakeman,  he  could  not  dispense  with 
any  general  rule;  or  to  instruct  them 
that  the  company  was  liable  if  the  con- 
ductor ordered  plaintiff  to  go  between 
the  cars  to  uncouple,  having  first  taken 
from  him  his  coupling  stick,  and,  with- 
out knowing  that  he  had  come  out,  neg- 
ligently signaled  the  engineer  to  move, 
thus  causing  injury. 

12  The  mere  fact  that  a  train  is  a 
"wild"  train  not  running  on  schedule 
time  does  not  justify  an  inference  that 
the  conductor  is  relieved  from  the  rules 
regulating  the  running  of  trains,  and  is 
under  the  control  of  some  agent  or  des- 
patcher of  the  company.  Northern  F. 
R.  Co.  V.  Poirier  (1897)  167  U.  S.  48, 
42  L.  ed.  72,  17  Sup.  Ct.  Rep.  741. 


3604 


MASTER  AND  SERVANT. 


[chap.  lii. 


An  unqualified  direction  issued  by  such  a  functionary  is  binding 
upon  trainmen  whose  conduct  is  regulated  by  a  rule  requiring  them 
to  run  in  strict  accordance  with  their  written  instructions,  and  will 
justify  running  their  train  as  directed,  notwithstanding  a  verbal 
statement  made  by  a  telegraph  operator,  which,  if  true,  indicates 
that  a  compliance  with  those  instructions  is  not  unlikely  to  lead  to 
an  accident."  But  an  order  issued  by  him  does  not  supersede  any 
standing  rules  which  trainmen  can  observe  without  disregarding 
his  instructions."  jSTor  can  the  right  to  rely  implicitly  upon  the 
propriety  of  a  special  order  for  a  train  despatcher  be  extended  to 
cases  in  which  the  circumstances  are  such  that  a  prudent  man  would 
feel  bound  to  seek  some  further  information  as  to  the  reason  why  the 
regular  routine  of  the  business  has  been  in  this  instance  departed 
from.*^ 

A  superintendent,  being  of  still  higher  rank  than  a  train  despatch- 
er, necessarily  has  power  to  regulate  the  movements  of  all  rolling 
stock  upon  the  road  under  his  management.^* 


13  In  a  case  where  an  operator  had 
told  the  engineer  of  an  extra  freight 
train  that  there  was  a  work  train  on 
the  track  over  which  he  was  about  to 
run,  as  directed  by  the  despatcher,  it 
was  held  that  the  engineer  was  not  neg- 
ligent in  proceeding  on  tlie  assumption 
that  the  track  was  clear.  It  was  ac- 
cordingly held  that  the  company  could 
not  absolve  itself  from  the  charge  of 
ihaving  failed  to  notify  the  crew  of  the 
"freight  train  as  to  the  presence  of  the 
Tvork  train  on  the  track  by  the  plea  that 
the  employees  in  control  of  the  latter 
train  were  the  parties  whose  negligence 
was  responsible  for  a  subsequent  col- 
lision between  the  two  trains, — ^especial- 
ly when  there  was  another  rule  of  such 
a  tenor  that  those  employees  were  justi- 
fied in  supposing  that  an  order  had 
previously  been  sent  to  the  freight  train 
to  report  at  some  designated  place  for 
instructions.  Louisville.  N.  A.  <f  C.  li. 
Co.  V.  Heck  (1898)  151  Ind.  292,  50  N. 
E.  988. 

14  The  fact  that  an  engineer  is  under 
instructions  to  make  certain  time  does 
not  relieve  him  from  the  obligation  to 
obey  a  standing  rule  as  to  the  care  to  be 
observed  in  approaching  stations.  Illi- 
nois G.  R.  Go.  V.  Neer  (1887)  26  III. 
App.  356. 

In  a  case  where  one  train  ran  against 
another  which  was  standing  at  a  sta- 
tion,   and   killed  the   conductor   of   the 


latter  train,  and  the  question  was 
whether  the  engineer  of  the  former 
train  was  negligent,  it  was  held  that  a 
special  order  by  a  train  despatcher  to 
run  between  two  stations  does  not  re- 
lieve the  engineer  of  a  freight  train 
from  the  duty  of  observing,  at  any  in- 
termediate stations  he  may  have  to 
pass,  a  general  rule  requiring  that  all 
such  trains  shall  "approach  all  stations 
under  full  control."  En/rigJit  v.  Toledo. 
A.  A.  &  N.  M.  R.  Co.  (1892)  93  Mich. 
409,  53  N.  W.  536. 

15  In  Westcott  v.  New  York  &  N.  E. 
R.  Go.  (1891)  153  Mass.  460,  27  N.  E. 
10,  the  conductor  of  a  train  was  held  to 
be  negligent  in  starting  the  train,  when 
he  knew  that,  under  the  rules,  he  had 
no  right  to  do  so  until  the  arrival  of  a 
certain  train,  without  inquiring  of  the 
despatcher  on  that  section  of  the  road 
whether  he  had  received  any  special  in- 
formation which  would  make  it  safe  to 
leave  the  station.  The  court  said  that, 
even  supposing  that  it  was  ordinarily 
his  duty  to  obey  the  orders  of  the  de- 
spatcher, even  if  they  were  in  violation 
of  the  rules  of  the  road,  this  particular 
order  was  so  obviously  wrong,  and  was 
likely  to  involve  such  dreadful  conse- 
quences, that  it  was  manifestly  negli- 
gent to  act  upon  it  without  inquiring 
the  reason  for  it. 

16  In  an  action  under  the  Alabama 
statute    (see   chapter  Lxxiv.,   post)    to 
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In  Illinois  the  position  has  been  taken  that  the  order  of  a  yard 
master  superseded  a  rule  which  declared  that  inferior  class  trains 
must  run  carefully  through  a  certain  yard,  expecting  to  find  the 
main  track  occupied."  It  seems  safe  to  say  that  this  ruling  would 
not  be  treated  as  good  law  in  any  states  except  those  which,  like  Illi- 
nois itself,  have  adopted  the  doctrine  that  all  superior  servants  are 
vice  principals  in  regard  to  the  exercise  of  their  functions  of  con- 
trol.    See  chapter  xxi.,  post. 

The  question  whether  a  servant's  violation  of  a  rule  is  or  is  not 
contributory  negligence,  as  a  matter  of  law,  where  he  relied  iipon  a 
coemployee  to  protect  him  against  that  particular  peril  which  the 
rule  violated  was  intended  to  avert  has  evoked  a  conflict  of  opinion.^* 


recover  for  the  death  of  a  section  fore- 
man on  a  railroad,  wlio  was  killed  by  a 
train  which  struck  and  derailed  the 
hand  car  upon  which  he  was  riding  with 
his  men  before  daylight  on  a  dark  and 
rainy  morning,  it  was  shown  that  a  rule 
of  the  company  prohibited  the  running 
of  a  hand  car  after  dark  without  spe- 
cial permission.  But  the  evidence  left 
it  in  doubt  whether  the  deceased  had 
knowledge  of  such  rule.  It  was  also 
shown  that  deceased  usually  went  to 
work  with  his  men  about  daylight,  and 
that  the  evening  before  he  received  a 
telegram  from  the  track  superintend- 
ent, directing  him  to  take  his  men  in 
the  morning  to  work  at  a  particular 
place,  to  reach  which  with  the  hand 
car  required  about  1  hour  and  20  min- 
utes. Under  these  circumstances  it  was 
held  that  the  question  whether  the  mes- 
sage required  the  deceased  to  go  upon 
the  track  with  his  hand  car  at  such  an 
early  hour  as  he  did  should  have  been 
submitted  to  the  jury,  as  having  a  ma- 
terial bearing  upon  the  question  wheth- 
er he  was  negligent.  McGhee  v.  Gamp- 
hell  (1900)  42  C.  C.  A.  94,  101  Fed. 
936.  Doubtless  the  same  conclusion 
would  have  been  arrived  at  under  the 
doctrines  of  the  conamon  law. 

17  Plaintiff,  an  engineer  of  such  train, 
was  told  by  the  yard  master,  who  had 
authority  to  discharge  him,  and  whom 
he  was  bound  to  obey,  to  "hurry  up" 
through  the  yard,  and  in  obeying  this 
order  he  was  injured  by  a  collision.  It 
was  held  that  it  could  not  be  said,  as  a 
matter  of  law,  that  plaintiff  contributed 
to  his  injury  by  disobeying  the  rule, 
since  the  fact  that  he  had  disobeyed  it 
might  be  accounted  for  by  the  fact  that 


the  master  gave  other  and  different 
commands.  Norris  v.  Illinois  G.  R.  Co. 
(1900)    88  111.  App.  614. 

In  Feneff  v.  Boston  d  M.  R.  Co. 
(1907)  196  Mass.  575,  82  N.  E.  705, 
where  a  yard  brakeman  was  injured 
while  riding  by  the  express  orders  of 
the  yard  master  on  a  locomotive,  which 
was  a  violation  of  the  rules,  it  was  held 
that  the  rules  forbidding  such  riding 
must  be  read  in  connection  with  the 
rules  relating  to  the  powers  of  the  yard 
master. 

18  In  one  case  it  has  been  laid  down 
that  a  car  inspector  is  not,  as  matter 
of  law,  guilty  of  contributory  negligence 
in  going  under  a  car  without  putting  up 
a  signal  required  by  a  rule  of  the  com- 
pany, where  the  yard  foreman,  who  has 
control  of  the  movement  of  cars,  has 
promised  that  no  car  will  be  sent  back 
on  the  track  on  which  stands  the  train 
which  he  is  inspecting.  Canon  v.  Chi- 
cago, M.  &  St.  P.  R.  Go.  (1897)  101 
Iowa,  613,  70  N.  W.  755. 

In  another,  it  was  held  that  the  prom- 
ise of  a  foreman  of  car  repairers  to  pro- 
tect a  car  repairer  binds  the  company, 
and  precludes  it  from  taking  advantage 
of  the  latter's  failure  to  set  out  a  flag 
as  a  rule  required.  Moore  v.  Wahash, 
St.  L.  &  P.  R.  Co.  (1885)  85  Mo.  588, 
where  the  court  said:  "It  being  con- 
ceded, as  it  must  be,  that  the  company 
owed  a  duty  to  the  men  under  the  car 
to  provide  for  their  safety,  can  it  be 
that  the  foreman  had  no  authority  in  an 
emergency  to  use  any  other  means  than 
those  adopted  by  the  company?  That 
the  red  flags,  and  nothing  but  the  red 
flags,  was  the  means  he  was  to  employ? 
If  for  any  reason  that  would  clearly, 
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But  in  view  of  the  fact  that  the  duty  of  a  servant  to  ohey  a  rule  may 
always  be  referred  either  to  an  express  or  an  implied  contract  (see 
§  1278,  ante),  it  is  difficult  to  see  on  what  ground  the  servant  can 
ever  be  exculpated  under  such  circumstances,  except  in  those  cases 
where  the  coemployee  was  invested  with  authority  to  suspend  the 
obligation  of  the  rule.    See  preceding  paragraph. 

Considered  as  a  statement  of  an  absolute  duty,  a  rule  is  binding 
only  as  between  the  master  and  the  servant  themselves.  Hence,  the 
failure  of  a  servant  to  observe  a  rule  of  his  master  is  not  necessarily 
contributory  negligence,  as  a  matter  of  law,  where  the  servant  is  in- 
jured by  the  act  of  a  stranger.^® 

1284.  [367]  Doctrine  that  violation  of  a  rule  does  not  imply  negli- 
gence, as  matter  of  law. —  In  New  York  and  Texas,  views  have  been 
expressed  which  are  more  or  less  at  variance  with  the  doctrine  that 
culpability  is  a  legal  inference  when  the  servant's  act  is  once  proved 
to  have  constituted  an  infraction  of  a  valid  rule  of  which  he  had 
notice.^  It  can  scarcely  be  doubted,  however,  that,  even  if  the  nu- 
merous authorities  on  the  other  side  are  left  out  of  account,  these 


in  a  given  case,  have  been  insufficient 
as  a  vparning,  can  it  be  possible  that  the 
foreman  would  be  restricted  to  the  use 
of  the  red  flags?  Or  if,  in  such  case, 
he  had  had  the  red  flag  set  up,  and 
one  of  the  men  vras  injured,  in  conse- 
quence of  its  insufficiency  to  give  the 
vparning,  that  the  company  vpould  not 
be  liable  to  the  injured  party?  Has  it 
discharged  its  duty  by  simply  adopting 
a  means  of  protection  ordinarily  suffi- 
cient, when  the  person  in  charge  of  the 
work  knows  that,  in  the  particular  case, 
it  is  not  a  sufficient  warning?  If  the 
foreman  has  authority  in  such  an  emer- 
gency, that  authority  results  from  his 
general  authority  to  perform  the  duty 
of  the  company  in  protecting  the  em- 
ployees under  his  control  in  the  per- 
formance of  a  dangerous  work  for  the 
company,  and  he  was  authorized  to 
make  the  promise  to  the  plaintiff  for 
the  company,  and  undertook  to  set  out 
the  red  flags  in  his  possession,  or  to 
adopt  any  other  means  necessary  to  se- 
cure the  safety  of  the  men,  thereby  ab- 
solving them  from  the  duty  of  setting 
out  the  flag,  or  setting  the  watch." 

On  the  other  hand  the  view  has  been 
taken  that  a  car  repairer  who  goes  un- 
der a  car  standing  upon  the  track  to 
repair  it,  without  displaying  signals  re- 
quired by  the  rules  of  the  company,  and 


relying  upon  another  employee  to  pro- 
tect him  from  moving  engines,  is  guilty 
of  negligence  which  will  defeat  recovery 
for  injuries  sustained.  Illinois  C.  R. 
Co.  V.  Winslow  (1894)  56  111.  App.  462. 

And  that  the  violation  of  such  a  rule 
is  not  excused  by  the  fact  that  the  car 
repairer  agreed  with  a  conductor  that 
the  latter  should  not  permit  any  of  the 
cars  in  the  train  to  come  upon  the  re- 
pair track.  Johnson  v.  Cleveland,  L.  & 
W.  R.  Co.  (1896)  11  Ohio  C.  C.  553,  5 
Ohio  C.  D.  290. 

19  San  Antonio  &  A.  P.  R.  Co.  v.  Way 
(1894)  9  Tex.  Civ.  App.  214,  29  S.  W. 
205  (action  by  motorman  of  street  rail- 
way against  a  railway  company  by 
whose  train  his  car  was  struck ) . 

1  In  a  recent  New  York  case  the  su- 
preme court  laid  it  down  that  the  doc- 
trine finally  settled  in  that  state  is  that 
the  failure  to  perform  a  duty  imposed 
by  statute  or  by  rule  may  be  shown,  but 
that  such  failure  is  not  conclusive  evi- 
dence of  negligence.  It  was  therefore 
held  that  the  nonobservance  by  an  en- 
gineer of  a  rule  of  the  railroad  company 
requiring  a  headlight  upon  the  tender 
when  running  backwards  was  not  con- 
clusive evidence  of  his  contributory  neg- 
ligence, requiring  a  nonsuit  in  an  action 
by  him  for  injuries  from  the  preesence 
of  another  locomotive  on  the  track  at  a 
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views  are  erroneous.  The  decisive  consideration  which  is  altogether 
ignored  in  the  decisions  cited  is  that  every  breach  of  a  rule  repre- 
sents a  breach  of  a  contractual  obligation  which  has  either  -been  ex- 


point  where  he  had  a  right,  under  the 
rules  of  the  company,  to  assume  the 
track  would  be  clear.  Gross  v.  Penn- 
sylvania, P.  &  B.  R.  Co.  (1891)  42  N. 
Y.  S.  R.  808,  16  N.  Y.  Supp.  616. 

The  authority  cited  was  Kmipfle  v. 
Knickerbocker  Ice  Co.  (1881)  84  N.  Y. 
488,  where  a  municipal  ordinance  was 
infringed, — a  case  which  has  frequently 
been  followed  in  later  decisions.  See, 
generally,  Shearm.  &  Redf.  Neg.  §  13. 

In  Texas  the  position  has  been  taken 
that,  in  the  absence  of  a  statutory  dec- 
laration, a  trial  court  is  forbidden  to 
charge  the  jury  that  any  particular  act 
or  omission  constitutes  negligence;  and 
this  principle  has  been  declared  to  jus- 
tify a  refusal  to  give  an  instruction 
which,  in  effect,  included  the  proposi- 
tion that  it  was  negligence  per  se  to 
run  a  train  at  a  greater  speed  than  that 
permitted  by  the  rules  of  the  company. 
Ft.  Worth  d  D.  C.  R.  Co.  v.  Thompson 
(1893)  2  Tex.  Civ.  App.  170,  21  S.  W. 
137,  citing  Missouri  P.  R.  Co.  v.  Lee 
(1888)    70  Tex.  496,  7  S.  W.  857. 

In  Hogan  v.  Missouri,  K.  &  T.  R.  Co. 
(1895)  88  Tex.  679,  32  S.  W.  1035,  the 
contributory  negligence  of  the  servant 
in  obeying  an  order  to  meet  a  train, 
which  order  is  alleged  to  have  been  im- 
perfect and  in  violation  of  the  rule  and 
custom  of  the  defendant  company,  was 
held  to  have  been  properly  submitted  to 
the  jury. 

In  Galveston,  H.  &  8.  A.  R.  Co.  v.  Ad- 
ams (1900)  94  Tex.  100,  58  S.  W.  831, 
it  was  held  to  be  for  the  jury  to  say 
whether  negligence  was  predicable  of  the 
action  of  a  conductor  who,  at  a  point  on 
the-  line  where,  under  the  company's 
rules,  a  yard  master  had  control  of  the 
train,  took  upon  himself  to  ask  an  en- 
gineer employed  by  another  company  to 
assist  him  in  getting  the  train  up  a 
grade  on  which  it  was  stalled.  In  the 
court  of  appeals  (1900)  55  S.  W.  803, 
the  case  was  said  to  be  for  the  jury 
because  it  was  an  open  question  whether 
the  yard  master  had  really  assumed  con- 
trol of  the  train. 

That  the  violation  of  a  rule  by  an  em- 
ployee is  not  negligence  per  se  has  also 
been  laid  down  in  Galveston,  E.  &  8.  A. 
R.  Co.  V.  Sweeney  (1896)    14  Tex.  Civ. 


App.  216,  36  S.  W.  800;  8t.  Louis  South- 
western R.  Co.  V.  Hynsen  (1908)  101 
Tex.  543,  109  S.  W.  929;  Texas  d  N.  0. 
R.  Co.  V.  Mortensen  ( 1901 )  27  Tex.  Civ. 
App.  106,  66  S.  W.  99;  San  Antonio  d 
A.  P.  R.  Co.  V.  Connell  (1901)  27  Tex. 
Civ.  App.  533,  60  S.  W.  246;  Missouri, 

E.  d  T.  R.  Co.  V.  Pawkett  (1902)  28 
Tex.  Civ.  App.  583,  68  S.  W.  323;  Mis- 
souri, K.  d  T.  R.  Co.  V.  May  field  (1902) 
29  Tex.  Civ.  App.  477,  68  S.  W.  807; 
Gulf,  C.  d  8.  F.  R.  Co.  V.  Cornell  (1902) 
29  Tex.  Civ.  App.  596,  69  S.  W.  980; 
Missouri,  K.  d  T.  R.  Co.  v.  Bodie  {1903) 
32  Tex.  Civ.  App.  168,  74  S.  W.  100; 
Texas  C.  R.  Co.  v.  Tarhro  (1903)  32  Tex. 
Civ.  App.  246,  74  S.  W.  357 ;  Texas  C. 
R.  Co.  V.  Bender  (1903)  32  Tex.  Civ. 
App.  568,  75  S.  W.  561;   Gulf,  C.  d  8. 

F.  R.  Co.  V.  Boyce  (1905)  39  Tex.  Civ. 
App.  195,  87  S.  W.  395;  Missouri,  K.  d 
T.  R.  Co.  V.  Parrott  ( 1906 )  43  Tex.  Civ. 
App.  327,  94  S.  W.  1135,  96  S.  W.  950; 
Texas  d  N.  0.  R.  Co.  v.  Conway  ( 1907 ) 
44  Tex.  Civ.  App.  68,  98  S.  W.  1070; 
Galveston,  H.  d  8.  A.  R.  Co.  v.  Cherry 
(1907)  44  Tex.  Civ.  App.  344,  98  S.  W. 
898;  Galveston,  E.  d  8.  A.  R.  Co.  v. 
Still  (1907)  45  Tex.  Civ.  App.  169,  100 
S.  W.  176;  Southern  P.  R.  Co.  v.  Allen 

(1907)  48  Tex.  Civ.  App.  66,  106  S.  W. 
441 ;   Texas  d  N.  0.  R.  Co.  v.  Jackson 

(1908)  51  Tex.  Civ.  App.  646,  113  S.  W. 
628;  Missouri,  K.  d  T.  R.  Co.  v.  Jones 
(1903)  —  Tex.  Civ.  App.  _,  75  S.  W. 
53 ;  Worcester  v.  Galveston,  B.  d  8.  A. 
R.  Co.  (1906)  —  Tex.  Civ.  App.  — ,  91 
S.  W.  339;  Texas  d  P.  R.  Co.  v.  Cotts 
(1906)  —  Tex.  Civ.  App.  — ,  95  S.  W. 
602;  El  Paso  d  8.  W.  R.  Co.  v.  Alexan- 
der (1909)  —  Tex.  Civ.  App.  — ,  117 
S.  W.  927;  Eouston  d  T.  C.  R.  Co.  v. 
Ravanelli  (1909)  —  Tex.  Civ.  App.  — , 
123  S.  W.  208 ;  Missouri,  K.  d  T.  R.  Co. 
V.  Richardson  (1910)  —  Tex.  Civ.  App. 
— ,  125  S.  W.  623 ;  Fraser- Johnson  Brick 
Co.  v.  Baird  (1910)  —  Tex.  Civ.  App. 
— ,   128  S.  W.  460. 

The  ultimate  test  is  the  question  of 
negligence  in  what  the  plaintiff  did, — 
whether  the  act  was  negligent  or  not. 
El  Paso  d  8.  W.  R.  Co.  v.  Alexander 

(1909)  —  Tex.  Civ.  App.  — ,  117  S.  W. 
927. 
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pressly  assumed  by  the  servant,  or  is  implied  from  the  fact  of  his 
having  accepted  or  continued  in  the  given  employment  with  notice 
of  the  existence  of  the  rule  so  violated.  Whether  the  infraction  of 
a  statutory  duty  is  or  is  not  negligence  per  se  is  a  question  which 
this  consideration  renders  wholly  immaterial.^  The  servant's  agree- 
ment is  that,  whatever  may  have  been,  apart  from  the  rule,  the 
standard  of  proper  care  under  the  circumstances,  the  rule  itself  is  to 
define  that  standard,  as  between  the  servant  and  his  master,  as  long 
as  the  former  remains  at  work.  But  even  in  the  two  states  above 
mentioned  there  are  numerous  decisions  in  which  recovery  has  been 
denied,  as  a  matter  of  law,  for  the  reason  that  the  injury  was  caused 
by  the  violation  of  a  rule.* 

*  In  this  connection  a  fact  should  be  Smith  v.  'New  York  0.  £  B.  R.  R.  Co. 

noted,  which,  singularly  enough,  seems  (1895)    88   Hun,   468,   34  N.   Y.   Supp. 

to  have  escaped  the  supreme  court  of  881;  Frounfelker  v.  Delaware,  L.  £  W. 

New  York  in  the  decision  cited  in  note  R.  Co.   (1900)   48  App.  Div.  206,  62  N. 

1, — viz.,  that  the  principle  relied  upon  Y.  Supp.  840 ;  Mohr  v.  Lehigh  Valley  iJ, 

was  enunciated  with  regard  to  the  right  Co.    (1900)   55  App.  Div.  176,  66  N.  Y. 

of  action  under  statutes  and  ordinances  Supp.  899;   Oulf,  W.  T.  d  P.  R.  Co.  v. 

creating   duties   in   general   terms,    and  Ryan   (1888)    69  Tex.  665,  7  S.  W.  83; 

had  no  reference  to  cases  in  which  an  Texas  £  P.  R.  Co.  v.  Leighty  (1895)  88 

obligation  was  expressly  imposed  upon  Tex.   604,  32  S.  W.  515;    Culpepper  v. 

one  person  for  the  benefit  of  another.  International  £  G.  N.  R.  Co.   (1897)   90 

The  position  that  it  is  necessary  to  take  Tex.   627,   40   S.   W.  386;    Pilkinton  v. 

the  opinion  of  a  jury  as  to  the  proper  Oulf,  C.  £  8.  F.  R.  Co.   (1888)   70  Tex. 

inference  to  be  drawn  from  a  breach  of  226,  7  S.  W.  805;  San  Antonio  £  A.  P. 

the  latter  kind  of  obligation  is,  to  say  R.  Co.  v.  Wallace   (1890)    76  Tex.  639, 

the  least,  rather  an  extraordinary  one.  13  S.  W.  565;  International  &  G.  N.  R. 

SLaCroy  v.  New  York,  L.  E.  £  W.  R.  Co.  v.  Moore   (1893)    3  Tex.  Civ.  App. 

Co.  (1892)  132  N.  Y.  570,  30  N.  E.  391;  416,  22  S.  W.  272;  Southern  P.  Co.  v. 

Sutherland  v.  Troy  £  B.  R.  Co.   (1891)  Ryan   (1895)   —  Tex.  Civ.  App.  — ,  20 

125  N.  Y.  737,  26  N.  E.  609;  McGucken  S.  W.  527;  Fritz  v.  Missouri,  K.  £  T.  R. 

V.    Western    New    York    £    P.    R.    Co.  Co.   (1895)  —  Tex.  Civ.  App.  — ,  30  S. 

(1894)  77  Hun,  69,  28  N.  Y.  Supp.  298;  W.  85. 
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VOLENTI  NON  FIT  INJURIA. 

1285.  Introductory. 

A.  Meaning  and  effect  of  the  maxim. 

1286.  Generally. 

1287.  Relation  of  the  maxim  to  the  doctrine  of  a  contractual  assumption 

of  risks. 

1288.  Relation  of  the  maxim  to  the  defense  of  contributory  negligence. 

1289.  Maxim  not  a  defense  unless  the  injured  servant  comprehended  th& 

risk. 

1290.  Maxim  not  a  defense  unless  the  injured  servant  voluntarily  under- 

took the  risk. 

1291.  Logical  significance  of  the  servant's  knowledge  of  the  risk. 

1292.  Ordinary   risks   always   presumed   to  have  been  voluntarily  under- 

taken. 

1293.  Doctrine  that  voluntary  action  is  inferable,  as  matter  of  law,  when. 

appreciation  of  an  extraordinary  risk  is  proved, 
a.  United  Kingdom  and  British  Colonies. 
6.  United  States. 

1294.  Doctrine  that  voluntary  action  is  not  inferable,  as  matter  of  law, 

when  appreciation  of  an  extraordinary  risk  is  proved. 
a.  United  Kingdom  and  British  Colonies. 
6.  United  States. 
B.  Pabticttlab  circumstances  bearing  upon  the  question  whether  the  serv- 
ant WAS  VOLENS. 

1295.  Increased  compensation  given  for  encountering  a  specific  risk. 

1296.  Injury  inevitable  if  the  servant  remains  at  work. 

1297.  Assumption  by  the  master  of  responsibility  for  any  injury  that  may- 

be received. 

1298.  Injury  the  result  of  the  servant's  own  acts  or  omissions. 

1299.  Work  undertaken  by  the  order  of  master  or  superior  employee. 

1300.  Work   undertaken   outside   scope   of   ordinary   duties. 

1301.  Servant's    fear    of   losing   his    position. 

1302.  Complaint,  objection,  or  protest  omitted  or  made. 

a.  No  complaint,  protest,  or  objection  established  by  the  evidence. 
6.  Complaint,  protest,  or  objection  established  by  the  evidence. 
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1303.  Existence  of  risk  contemporaneous  with  or  subsequent  to  entry  upon 

the  employment. 

1304.  Length  of  time  which  elapsed  between  the  discovery  of  the  risk  and 

the  occurrence  of  the  accident. 

1305.  Act  rendered  necessary  by  the  arrangement  of  the  plant. 

As  to  the  availability  of  the  maxim  as  a  defense  to  an  action  for 
breach  of  a  statutory  duty,  see  chapter  lxxii.,  post. 

1285.  [368]  Introductory. —  It  is  well  settled  that,  independently 
of  the  relation  of  master  and  servant,  there  may  be  a  voluntary  as- 
siunption  of  the  risk  of  a  known  danger,  which  will  debar  one  from 
recovering  compensation  in  case  of  injury  to  person  and  property 
therefrom,  even  though  he  was  in  the  exercise  of  due  care.^  Wher- 
ever there  is  no  contractual  relation  between  the  plaintiff  and  de- 
fendant, it  is  evident  that  this  defense  must  rest  upon  the  general 
principle  expressed  in  the  maxim.  Volenti  non  fit  injuria,  and  can- 
not be  founded  upon  the  theory  of  an  implied  agreement,  to  which 
it  has  been  usually  referred  in  suits  by  a  servant  against  his  own 
employer.  The  absence  of  privity  of  contract  necessarily  entails 
the  consequence  that,  as  has  been  held  in  one  case,  there  is  no  pre- 
sumption that  the  servant  of  one  person  accepts,  as  an  implied  term 
of  his  contract,  the  hazards  arising  from  the  negligence  of  a  stran- 
ger.* 

Most  of  the  cases  in  which  the  maxim  has  been  discussed  in  con- 
nection with  the  kind  of  accidents  to  which  workmen  are  liable  have 
been  actions  in  which  the  defendant  was  the  plaintiff's  master.  But 
a  more  adequate  conception  of  its  meaning  will  be  obtained  by  also 
titilizing  the  discussions  in  those  cases  where  the  person  sued  was 
a  stranger.  The  citation  of  both  lines  of  authorities  indifferently  is 
amply  justified  by  the  fact  that,  as  the  maxim  is  of  universal  appli- 
cation, the  determination  of  the  question  whether  it  is  or  is  not 
available  cannot  be  affected  by  the  mere  fact  that  the  relations  of 
the  parties  to  the  action  were  for  some  purposes  defined  by  a  con- 
tract.* 

A.  Meaning  and  effect  of  the  maxim. 

1286.  [369]  Generally.— In  the  course  of  the  judgment  delivered 
by  him  in  a  leading  English  case,  Lord  Watson  remarked:     "The 

'i- Miner  v.   Connecticut  River  B.   Co.  324   (said  of  an  express  messenger  who 

(1891)    153  Mass.  398,  26  N.  E.  994.  had  brought  a  suit  against  a  railway 

S Brewer  v.  New  York,  L.  E.  &  W.  R.  company). 

<7o.    (1891)    124   N.   Y.   59,    11   L.R.A.  3  gee  the  opinion  of  Bowen,  L.  J.,  in 

483,   21   Am.   St.   Rep.   647,   26   N.   E.  Thomas  v.  Quartermaine   (1887)   L.  R. 
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maxim,  Volenti  non  fit  injuria,  originally  borrowed  from  the  civil 
law,  has  lost  much  of  its  literal  significance.  A  free  citizen  of  Kome 
who,  in  concert  with  another,  permitted  himself  to  be  sold  as  a 
slave  in  order  that  he  might  share  in  the  price,  suffered  a  serious 
injury,  but  he  was,  in  the  strictest  sense  of  the  term,  volens.  The 
same  can  hardly  be  said  of  a  slater  who  is  injured  by  a  fall  from 
the  roof  of  a  house ;  although  he,  too,  may  be  volens  in  the  sense  of 
English  law."  ^ 

The  modification  of  meaning  thus  adverted  to  by  this  distin- 
guished jurist  is  not  the  result  of  any  change  of  opinion  as  to  the 
true  import  of  the  Latin  words.  These  must  always  have  borne 
virtually  the  same  significance  as  that  indicated  by  the  various 
translations  and  paraphrases  collected  in  the  note  below.*  The  na- 
ture and  extent  of  the  alteration  which  the  scope  of  the  maxim  has 
undergone  in  modern  times  seems  rather  to  consist  essentially  in 
this, — that,  whereas  it  was  originally  applied  in  cases  where  the  per- 
son against  whom  it  was  invoked  had  deliberately  become  a  con- 
senting party  to  some  transaction  which  restricted  or  took  away 
siibstantive  or  remedial  rights  already  existing  or  accrued,  and  had 
either  actually  expressed  his  intention  to  accept  the  consequences 

18  Q.  B.  Div.  685,  56  L.  J.  Q.  B.  N.  S.  Co.    (1891)    155  Mass.  155,  31  Am.  St. 

340,  57  L.  T.  N.  S.  537,  35  Week.  Rep.  Rep.  537,  29  N.  E.  464. 

555    51  J.  P.  516.  "No  one  can  maintain  an  action  for 

i  Smith  V.  Baker    (1891)    A.   C.  325,  a   wrong,    where   he    has    consented   or 

355.  contributed  to  the  act  of  which  he  com- 

The  maxim  is  available  as  a  defense  plains."      Curtis,   J.,    in   Byam   v.  Bul- 

under  the  French  law  as  administered  lard    (1852)    1    Curt.   C.    C.    100,    Fed. 

in  the   Province  of   Quebec.     Richelieu  Cas.  No.  2,262. 

d  0.  Nav.  Co.  V.  St.  Jean  (1883)  28  No  one  can  maintain  an  action  for  a 
L.  C.  J.  (Q.  B.)  91,  citing  Larombiere  wrong,  where  he  has  consented  or  con- 
on   Obligations.  tributed   to    the    act   which    occasioned 

2  "One  who  has  invited  or  assented  to  it.    Mad  River  &  L.  E.  R.  Co.  v.  Barber 

an  act  being  done  towards  him  cannot,  (1856)  5  Ohio  St.  541,  67  Am.  Dec.  312. 

when   he   suffers   from   it,    complain  of  No  one  can  maintain  an  action  for  a 

it    as    a    wrong."      Lord    Herschell    in  wrong  where  he   has  consented  to   the 

Smith  V.  Baker   (1891)   A.  C.  325,  360.  act   which   occasions  his   loss.     Broom, 

"One  man  cannot  sue  another  in  re-  Legal  Maxims,  p.  265. 

spect  of  a  danger  or  risk,  not  unlawful  "That  to  which  a  person  •  assents   is 

in  itself,  that  was  visible,  apparent,  and  not  esteemed  in  law  an  injury."  Broom, 

voluntarily  encountered  by  the  injured  Legal  Maxims,  268.                       ^   .          . 

person"     Bowen,   L.   J.,   in   Thomas  v.  "He   who  consents  to  an   act  is  not 

Quartermaine    (1887)    L.   R.   18   Q.   B.  wronged    by     it."       Cal.     Civil     Code, 

Div.   685,   699.  §   3515.                                    t  ,,       ^ 

"One  who  knows  of  a  danger  from  the  "Consent  is  generally  a  full  and  per- 

neffligence  of  another,  and  understands  feet  shield  when  that  is  complained  of 

and    appreciates    the    risk    therefrom,  as  a  civil  injury  which  was  consented 

and  voluntarily  exposes  himself  to   it,  to.     .     .     .     [A    man]    is    not    injured 

is  precluded  from  recovering  for  an  in-  by  a  negligence  which  is  partly  charge- 

iurv  which  results  from  the  exposure."  able  to  his  own  fault.       Cooley,  Torts, 

Fitzgerald  v.  Connecticut  River  Paper  2d  ed.   '  163,  p.  187. 
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of  that  transaction,  or  had  joined  in  some  formal  proceeding  which 
created  an  equally  binding  obligation,  it  is  now  construed  in  such 
a  sense  that  it  may  operate  as  a  bar  to  an  action  in  many  instances 
in  which  the  consent  and  the  intention  of  the  person  concerned  are 
alike  a  mere  matter  of  implication,  more  or  less  forced,  from  a 
certain  course  of  conduct,  and  in  which  the  rights  affected  are  in- 
choate and  dependent  for  their  genesis  upon  future  events  of  an 
essentially  contingent  desci'iption.^  The  doctrine  that  the  maxiiii 
is  admissible  as  a  defense  in  cases  of  the  latter  description  seems  to 
be  of  comparatively  recent  growth,  even  in  common-law  jurisdic- 
tions.* 

Not  the  least  important  result  of  this  extension  of  the  domain  in 


3  It  is  noticeable  that,  leaving  out  of 
account  the  cases  relating  to  actions 
for  personal  injuries,  all  the  decisions 
cited  by  Mr.  Broom  to  illustrate  the 
maxim  deal  with  conditions  of  the  kind 
to  which  alone  it  seems  to  have  been 
originally  applicable.  It  is  stated  to 
be  a  bar  to  actions  in  the  following 
predicaments : 

(1)  Where  it  was  proved  in  an  action 
for  criminal  conversation  that  the  hus- 
band had  consented  to  his  wife's  adul- 
tery. 

(2)  Where  the  plaintiff  had  express- 
ly agreed  to  give  up  rights  which 
might   otherwise   have    been    asserted. 

(3)  Where  the  party  aggrieved  by 
the  resolution  of  a  board  of  local  com- 
missioners had  concurred  in  that  reso- 
lution. 

(4)  Where  a  person  with  full  knowl- 
edge of  the  facts  had  voluntarily  paid 
money  which  was  not  legally   due. 

(5)  Where  money  had  been  paid  un- 
der illegal  compulsion. 

(6)  Where  money  had  been  paid  un- 
der pressure  of  legal  process. 

*The  earliest  reported  decision  in 
which  the  conception  of  an  implied  in- 
tention to  accept  the  contingent  risk 
of  injury  from  the  existence  of  certain 
conditions  was  distinctly  relied  upon 
seems  to  be  the  so-called  "Spring-Gun 
Case;"  Ilott  v.  Wilkes  (1820)  3  Barn. 
&  Aid.  304,  25  Eng.  Rul.  Cas.  85. 
The  language  of  the  opinions  is  de- 
cidedly interesting  in  the  present  con- 
nection, as  it  indicates  the  views  held 
by  English  judges  not  long  before  the 
doctrine  of  assumption  of  risks  was 
introduced  in  the  law  of  master  and 
servant  by  Priestley  v.  Fowler   (1837) 


3  Mees.  &  W.  1,  Murph.  &  H.  305,  1 
Jur.  987,  19  Eng.  Rul.  Cas.  102.  The 
phraseology  of  such  a  passage  as  this., 
(from  the  opinion  of  Bayley,  J.)  bears 
a  close  resemblance  to  that  which  has 
since  become  so  familiar  in  employers' 
liability  cases:  "It  is  sufficient  for  a 
party  generally  to  say  'There  are  spring 
guns  in  this  wood,'  and  if  anotlier  tlien 
takes  upon  himself  to  go  into  the  wood, 
knowing  that  he  is  in  the  Iiazard  of 
meeting  with  the  injury  whicli  the 
guns  are  calculated  to  produce,  it  seems 
to  me  that  he  does  it  at  liis  own  peril,, 
and  must  take  the  consequences  of  his 
own  act.  The  maxim  of  law.  Volenti 
non  fit  injuria,  applies,  for  he  volun- 
tarily exposes  himself  to  the  mischief 
which  has  happened.  He  is  told  that 
if  he  goes  into  the  wood  he  will  run  a 
particular  risk  for  that  in  those 
grounds  there  are  spring  guns.  Not- 
withstanding that  caution  lie  says,  'I 
will  go  into  the  wood,  and  I  will  run 
the  risk  of  all  consequences.'  Has  he, 
then,  any  right,  after  he  has  been  dis- 
tinctly apprised  of  his  danger,  to  bring 
an  action  against  the  owner  of  the  soil 
for  the  consequences  of  his  own  impru- 
dent and  unlawful  act?  I  think  not, 
for  he  had  no  right  to  enter  the  wood, 
and  in  so  doing,  he  became  a,  tres- 
passer and  a  wrongdoer." 

Readers  of  Sidney  Smith's  Essays 
will  recollect  his  amusing  criticism 
upon  the  doctrines  propounded  by  the 
judges  in  this  case. 

An  American  decision  which  is 
scarcely  less  interesting  and  which  in- 
volves an  almost  equally  preposterous, 
if  strictly  logical,  conclusion,  is  Scanlon 
V.  Wedger    (1892)    156  Mass.  462,  465, 
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which  the  maxim  may  become  a  controlling  factor  is  that  it  is  now 
frequently  necessary  to  determine  the  applicability  of  the  maxim 
with  reference  to  a  question  of  fact,  the  solution  of  which  is  usually 
beset  with  embarrassing  difficulties.  That  question  the  eai-lier  de- 
cisions, as  will  be  seen  in  the  course  of  this  chapter,  evaded  in  a 
large  measure  by  the  simple  expedient  of  entertaining  the  rigid 
presumption  that  consent  should  be  always  implied  under  certain 
■circumstances.  But  there  has  recently  been  a  revolt,  in  England 
more  especially  (see  §  1187,  ante),  against  this  arbitrary  method  of 
determining  a  plaintiff's  rights,  and  at  the  present  time  the  law  of 
the  subject  is  in  a  transitional  stage  of  its  development.  In  some 
jurisdictions  the  position  of  the  courts  has,  by  dint  of  repeated  ad- 
judications, been  defined  with  tolerable  clearness.  But  in  those  in 
which  the  effect  of  the  maxim  has  not  been  discussed  at  all,  or  has 
only  been  discussed  in  a  cursory  manner,  it  is  at  best  a  matter  of 
mere  conjecture  which  of  the  main  opposing  theories  on  the  sub- 
ject will  be  adopted  when  a  categorical  decision  is  called  for.  Such 
being  the  situation,  it  would  be  a  futile  and  hopeless  task  to  attempt 
to  construct  a  consistent  and  symmetrical  body  of  principles  from 
the  materials  furnished  by  the  reports.  All  that  can  be  done  is  to 
•exhibit  the  effect  of  the  authorities  in  such  a  way  as  show  the  grounds 
upon  which  the  opposing  theories  are  rested  by  their  respective  advo- 
cates, and  the  results  of  those  theories  when  applied  to  various 
groups  of  facts. 

1287.  [370]  Eelation  of  the  maxim  to  the  doctrine  of  a  contractual 
assumption  of  risks. — According  to  many  of  the  authorities,  both  the 
earlier  and  the  more  recent,  the  maxim  is  to  be  regarded  as  the  em- 
bodiment of  a  comprehensive  principle,  of  which  the  servant's  con- 
tractual assumption  of  known  risks  is  one  special  application.^  In  a 
strictly  logical  point  of  view,  however,  the  more  exact  conception  of 

Ifi  LRA    395    31  N    E.  642,  where  a  Am.  Rep.  835;  Devitt  v.  Pacific  R.  Co. 

voluntary    spectator,    present    for    the  (1872)    50   Mo.    302;    Mundle   v.    Hill 

purpose  of  witnessing  a  display  of  fire-  Mfg.    Go.    (1894)    86   Me.  400,   30   Atl. 

works  in  a  public  highway,  was  held  to  16;     Fitzgerald    v.     Connecticut    River 

haye  consented  to  tfke  the  risk  of  in-  Paper   Co.    (1891)    155   Mass.    155,    31 

Jury   ?rom   an   explosion.     Morton   and  Am    St.  Rep.  537,  29  N.  E.  464;   Cre.- 

Knnwlton    JJ     dissented  on  the  ground  well  y.  Wilmington  &  N.  R.  Co.   (1899) 

thTthe  ev  dence  did  not  show  that  the  2  Penn.   (Del.)   210,  43  Atl.  629;  Miller 

•It  wn,  nnnrpciated  y-  ^'f^it'^  Bronze  Monument  Co.   (1908) 

""'fslZTTattern   Counties   R.   Co.  141  Iowa,  701,  118  N.  W   518,  18  Ann. 

(1853)    9  Exch.  223,  3  C.  L.  Rep.  185,  Cas.  957;  and  the  cases  cited  m  §  1293, 

9q  T,    T   Exch    N.  S.  23;   Oibson  v.  Pa-  note  4,  post.  

rtncR    Co    (1870)    46  Mo.  163,  2  Am.        "Before   the   employer's   liability   act 

Rep    497;  Louisville,  N.  0.  &  T.  R.  Co.  there   was   this   condition   in   the   con- 

V     Conroy     (1886)     63    Miss.    562,    56  tract   of   hiring,   that,   if  there  was   a 
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the  relation  between  the  two  defenses  seems  to  be  rather  that  which 
was  explained  by  Bowen,  L.  J.,  viz.,  that  the  principle  expressed  by 
the  maxim  is  quite  distinct  from  the  principle  which  is  denoted  by 
the  statement  that  the  servant  had  impliedly  agreed  to  assume  the 
risk  in  question,  but  that  the  former  principle  is  no  less  applicable 
than  the  latter  to  cases  in  which  the  servant  is  suing  his  master  for 
personal  injuries,  and  will,  under  some  circumstances,  lead  to  pre- 
cisely the  same  consequences.* 


defect  in  the  premises  or  machinery, 
which  was  open  and  palpable,  whether 
the  servant  actually  knew  it  or  not,  he 
accepted  the  employment  subject  to  the 
risk.  That  is  the  doctrine  which  is 
embodied  in  the  maxim,  Volenti  non 
fit  injuria."  Yarmouth  v.  France 
(1887)  L.  R.  19  Q.  B.  Div.  647,  17 
Eng.  Rul.  Cas.  217,  per  Lord  Esher 
(p.  651  of  Law  Reports).  See,  how- 
ever, note  2,  infra,  for  some  language 
used  by  this  judge  with  which  it  seems 
difficult  to  reconcile  this  remark. 

"Assumed  risk  is  a  contract,  and 
may  be  implied  as  well  as  expressed. 
When  a  servant  enters  upon  or  con- 
tinues in  a  service  with  full  knowledge 
that  it  is  dangerous,  and  is  fully  aware 
of  the  extent  of  the  danger  to  which 
he  is  exposed,  there  is  an  implied  con- 
tract of  assumed  risk,  by  which,  on  the 
principle  of  the  maxim.  Volenti  non 
fit  injuria,  the  servant  waives  his  right 
to  recover  for  injuries  received  by  him 
in  such  service."  Faulkner  v.  Mam- 
moth Min.  Co.  (1901)  23  Utah,  437, 
66  Pac.  799. 

The  defense  of  assumed  risk  comes 
within  the  principle  expressed  by  the 
maxim,  Volenti  non  fit  injuria.  Choc- 
taw, 0.  &  G.  B.  Co.  V.  Jones  (1906) 
77  Ark.  367,  4  L.R.A.(N.S.)  837,  92 
S.  W.  244,  7  Ann.  Cas.  430. 

"In  its  application  to  questions  be- 
tween the  employer  and  the  employed, 
the  maxim,  as  now  used,  generally 
imports  that  the  workman  had,  either 
expressly  or  by  implication,  agreed  to 
take  upon  himself  the  risks  attendant 
upon  the  particular  work  which  he  was 
engaged  to  perform  and  from  which 
he  has  suffered  injury.  The  question 
which  has  most  frequently  to  be  con- 
sidered is  not  whether  he  voluntarily 
and  rashly  exposed  himself  to  injury, 
but  whether  he  agreed  that  if  injury 
should  befall  him  the  risk  was  to  be 
his,   and  not  his  master's."     Smith  v. 


Baker     (1891)     A.    C.    325,    per    Lord 
Watson    (p.  355   of  Law   Reports). 

"The  doctrine  of  assumption  of  the 
risk  of  his  employment  by  an  employee 
has  usually  been  considered  from  the 
point  of  view  of  a  contract,  express  or 
implied;  but  as  applied  to  actions  of 
tort  for  negligence  against  an  employer, 
it  leads  up  to  the  broader  principle  ex- 
pressed by  the  maxim.  Volenti  non  fit 
injuria."  O'llaley  v.  South  Boston 
Gaslight  Co.  (1893)  158  Mass.  135, 
47  L.R.A.  161,  32  N.  E.  1119.  In  a 
later  passage  of  the  same  judgment  we 
also  find  it  laid  down  that,  if  a  serv- 
ant "contracts"  to  take  the  obvious 
risks  of  danger  from  defective  machin- 
ery, "his  employer  owes  him  no  duty  in 
respect  to  such  risks,  and,  if  he  is 
hurt  from  a.  cause  included  in  the  con- 
tract, the  defect  is  not  within  the 
terms  of  the  statute  [i.  e.,  employers' 
liability],  the  maxim.  Volenti  non  fit 
injuria,  applies,  and  he  cannot  recover." 

In  many  decisions,  owing  to  the  fact 
that  the  phraseology  appropriate  to  the 
discussion  of  a  contractual  acceptance 
of  risks  must  be  essentially  the  same 
as  that  employed  where  the  acceptance 
is  discussed  independently  of  a  con- 
tract, it  is  often  impossible  to  say  with 
any  confidence  whether  the  court  in- 
tended to  rely  on  the  maxim  or  an 
implied  contract. 

In  many  decisions,  owing  to  the  fact 
that  the  phraseology  appropriate  to  the 
discussion  of  a  contractual  acceptance 
of  risks  must  be  essentially  the  same 
as  that  employed  where  the  acceptance 
is  discussed  independently  of  a  con- 
tract, it  is  often  impossible  to  say  with 
any  confidence  whether  the  court  in- 
tended to  rely  on  the  maxim  or  an  im- 
plied contract. 

^Thomas  v.  Quartermaine  (1887)  L. 
R.  18  Q.  B.  Div.  685.  The  learned 
judge,  after  pointing  out  that  the  terms 
in   which   the   employers'    liability   act 
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As  the  phrase,  "assumption  of  risk,"  has  by  force  of  universal 
usage  acquired  a  meaning  suggestive  of  the  notion  of  an  implied 


of  1880  was  couched  rendered  it  im- 
possible for  a  master  sued  under  the 
act  to  rely  upon  the  theory  of  an  im- 
plied contract  to  assume  the  risk,  thus 
proceeded  to  discuss  the  two  available 
defenses  which  were  independent  of  con- 
tract: "These  two  defenses,  that  which 
rests  on  the  doctrine,  Volenti  non  ■fit 
injuria,  and  that  which  is  popularly 
described  as  contributory  negligence, 
are  quite  different,  and  both,  in  my 
opinion,  are  left  open  to  an  employer 
if  sued  under  the  employers'  liability 
act  of  1880.  Neither  of  these  is  a  de- 
fense that  merely  arises  by  implication 
out  of  the  workman's  contract  of  serv- 
ice. A  confusion  in  applying  the  first 
of  these  two  broad  principles  to  the 
special  case  of  master  and  servant  has 
at  times  arisen  out  of  the  fact  that  by 
the  contract  of  service  the  workman 
was  deemed  to  have  taken  upon  him- 
self the  ordinary  risk  of  a  business 
lawfully  carried  on  upon  his  master's 
premises,  and  it  has  been  assumed  as 
an  a  fortiori  ease  that  he  took  upon 
himself  such  risks  as  were  visible  or 
known.  This  is  one  way  of  putting 
such  a  defense,  and  may  in  many  cases 
be  sufficient;  but  there  is  another  way 
of  stating  it,  and  another  principle 
wholly  independent  of  contract  on 
which  a  similar  defense  arises.  The 
law  is  full  of  instances  where  duties 
assume  a  double  aspect,  and  may  be 
viewed  concurrently  as  arising  by  im- 
plication out  of  a  contract,  or  as  created 
by  some  wider  principle  of  law  which 
happens  to  take  effect  and  to  receive 
apt  illustration  in  the  particular  in- 
stance of  some  particular  contract.  It 
is  in  most  cases  a  barren  and  meta- 
physical inquiry  to  discuss  whether 
such  duties  are  best  treated  as  aris- 
ing by  implication  from  the  contract, 
or  from  the  general  law  outside;  and 
down  to  the  employers'  liability  act, 
1880,  it  may  have  been  less  important, 
in  the  case  of  visible  and  apparent 
risks,  which  explanation  of  the  mas- 
ter's immunity  was  given.  The  em- 
ployers' liability  act  of  1880  makes  pre- 
cision on  this  point  necessary,  and  ren- 
ders it  important  to  remember  that, 
quite  apart  from  the  relation  of  mas- 
ter and  servant,  and  independent  alto- 
gether of   it,   one  man  cannot  sue  an- 


other in  respect  of  a  danger  or  risk 
not  unlawful  in  itself,  that  was  visible, 
apparent,  and  voluntarily  encountered 
by  the  injured  person." 

A  similar  point  of  view  is  indicated 
by  Lord  Esher's  remarks  in  a  later  case : 
"Under  the  old  law  it  would  have  been 
said:  'You  (the  servant)  have  entered 
into  or  continued  in  this  employment 
where  this  thing  of  which  you  complain 
is  open  and  palpable,  and  therefore  it  is 
an  implied  condition  of  your  contract  of 
service  that  you  take  upon  yourself  the 
risk  of  accidents  therefrom,  and  conse- 
quently you  have  no  remedy  against 
your  employer.'  As  between  master  and 
servant  that  was  the  way  the  immu- 
nity from  liability  was  always  stated. 
The  maxim.  Volenti  non  fit  injuria, 
was  not  wanted  as  between  master  and 
servant.  It  was  only  wanted,  if  at  all, 
where  no  such  relation  as  that  of  mas- 
ter and  servant  existed."  Yarmouth 
V.  France  (1887)  L.  E.  19  Q.  B.  Div. 
647,   651,   17  Eng.  Eul.   Cas.  217. 

In  Knisley  v.  Pratt  (1896)  148  N.  Y. 
372,  32  L.R.A.  367,  42  N.  E.  986,  the 
court  distinguishes  between  the  concep- 
tion of  an  "implied  contract"  and  "an 
independent  act  of  waiver,"  the  latter 
phrase,  as  the  context  shows,  being  in- 
tended to  express  the  effect  of  the 
maxim. 

So  also  in  Mad  River  &  L.  E.  R. 
Co.  V.  Barher  (1856)  5  Ohio  St.  541,  67 
Am.  Dec.  312,  it  is  laid  down  that  "if 
the  agent  or  employee  of  the  company 
waive  the  omission  of  duty  on  the  part 
of  the  company,  he  takes  the  risk  upon 
himself,  and  if  damaged,  he  must  abide 
by  the  maxim.  Volenti  non  fit  injuria." 

There  is  a  somewhat  singular  con- 
fusion of  expressions  in  the  late  case  of 
Williams  v.  Birmingham  Battery  & 
Metal  Go.  [1899]  2  Q.  B.  338,  where 
Smith,  L.  J.,  after  stating  that  the  de- 
fendant's counsel  purposely  abstained 
from  raising  the  defense  that  the  in- 
jured servant  had  "contracted  or  con- 
sented or  undertaken"  to  run  the  risk 
in  question,  in  order  that  they  might 
raise  the  defense  given  by  the  maxim, 
put  the  question  in  a  subsequent  part  of 
his  opinion,  where  he  was  commenting 
on  the  finding  of  the  jury  that  the  serv- 
ant knew  of  the  danger:  "How  does 
that  prove  that  he  either  contracted,  or 
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contract,  it  would  seem  to  be  advisable,  in  referring  to  the  juridical 
situation  which  exists  when  the  maxim  is  applied,  to  describe  it  by 
language  which  bears  a  less  specialized  significance, — as,  that  the 
servant  "took  upon  himself,"  '  or  "accepted,"  *  or  "voluntarily  un- 
dertook," *  or  "voluntarily  incurred,"  ^  or  "voluntarily  encoun- 
tered," ''  the  risk  to  which  the  injury  was  due ;  or  that  he  waived  the 
right  of  action  which  he  had  acquired  by  that  injury.' 

1288.  [371]  Relation  of  the  maxim  to  the  defense  of  contributory 
negligence. — The  older  authorities  construe  the  maxim  as  covering 
the  defense  of  contributory  negligence,  as  well  as  that  of  a  contract- 
ual assumption  of  risks. ^  On  the  other  hand.  Lord  Justice  Bowen 
has  expressed  the  opinion  that  the  principle  embodied  by  the  maxim 
is  outside  the  principle  of  contributory  negligence  altogether.* 

Of  these  two  theories  the  former  is  conceived  by  the  present  writer 
to  be  the  correct  one.  The  reasoning  by  which  the  latter  was  sus- 
tained is  far  from  being  satisfactory  or  convincing.     In  the  first 

consented,   or  undertook  to   accept  the  25  L.  J.  Q.  B.  N.  S.  121,  2  Jur.  N.  S. 

risk?"     The   word   italicized  seems   es-  116,  4  Week.  Rep.  231;   Byam  v.  Bul- 

peoially   inappropriate,   considering  the  lard    (1852)    1    Curt.    C.   C.    100,    Fed. 

hasis  on  which  the  case  was  argued  and  Cas.  No.  2,262.     See  also  Broom,  Legal 

■decided.  Maxims,  *268. 

3  Romer,  J.,  in  Williams  v.  Birming-  The   same  view   seems   to   have   been 

ham  Battery  &  Metal  Go.   [1899]   2  Q.  adopted   by   Lord   Watson   in   the   pas- 

B.  338,  68  L.  J.  Q.  B.  N.  S.  918,  81  L.  sage  quoted  in  §  1287,  note  1,  ante. 

T.  N.  S.  62,  47  Week.  Rep.  680.  In  Britton  v.  Great  Western  Cotton 

*Lord    Watson    in    Smith    v.    Baker  Co.    (1872)   L.  R.  7  Exch.  130,  19  Eng. 

[1891]   A.  C.   325,  354,  60  L.  J.  Q.  B.  Eul.  Cas.  42,  Channell,  B.,  denied  that 

N.  S.  683,  65  L.  T.  N.  S.  467,  55  J.  P.  the  servant  was  "volens  in  the  sense  of 

660,  40  Week.  Rep.  392.  being  guilty  of  contributory  negligence" 

^  Ibid.  (as  reported  in  the  Law  Journal  only). 

6  Bowen,  L.  J.,  in  Memhery  v.  Chreai  Compare  also  the  statement  that  it  is 
Western  R.  Co.  (1889)  4  Times  L.  R.  a  fundamental  principle  in  this  branch 
S04;  Lindley,  L.  J.,  in  Yarmouth  v.  of  jurisprudence,  that  one  who  volun- 
France  (1887)  L.  R.  19  Q.  B.  Div.  tarily  incurs  a  known  and  immediate 
647,  651,  57  L.  J.  Q.  B.  N.  S.  7,  36  danger  is  guilty  of  contributory  negli- 
Week.  Rep.  283,  17  Eng.  Rul.  Cas.  217.  gence.     Indianapolis  &  St.  L.  R.  Go.  v. 

7  Bowen,  L.  J.,  in  Thomas  v.  Quar-  Watson  (1887)  114  Ind.  20,  5  Am.  St. 
termaine  (1887)  L.  R.  18  0-  B.  Div.  Rep.  578,  14  N.  E.  721,  15  N.  E.  824. 
«85,  699,  56  L.  J.  Q.  B.  N.  S.  340,  57  z  Thomas  v.  Quartermaine  (1887)  L. 
L.  T.  N.  S.  537,  35  Week.  Rep.  555,  51  R.  18  Q.  B.  Div.  685,  697.  His  position 
J.  P.  516.  is  explained  at  length  in  the  following 

^  Mad  River  &  L.  E.  R.  Co.  v.  Barher  passage:  "Contributory  negligence  arises 

(1856)    5    Ohio   St.    541,    67   Am.   Dec.  when  there  has  been  a  breach  of  duty  on 

312;  Knisley  v.  Pratt  (1896)   148  N.  Y.  the  defendant's  part,  not  where  etv  hy- 

372,  32  L.R.A.  367,  42  N.  E.  986.  pothesi  there  has  been  none.     It  rests 

^Griffiths  v.  Gidlow  (1858)  3  Hurlst.  upon  the  view  that  though  the  defend- 

&  N.   648,   27   L.   J.    Exch.   N    S.   404,  ant  has  in  fact  been  negligent,  yet  the 

10  Mor.  Min.  Rep.  639 ;  Senior  v.  Ward  plaintiff   has   by   his   own    carelessness 

(1859)   1  El.  &  El.  385,  28  L.  J.  Q.  B.  severed  the   causal   connection  between 

N.   S.   139,  5  Jur.  N.   S.   172,  7   Week,  the  defendant's  negligence  and  the  acci- 

Hep.  261,  10  Mor.  Min.  Rep.  646;   Gas-  dent  which  has  occurred;   and  that  the 

well  V.  Worth   (1856)   5  El.  &  Bl.  849,  defendant's   negligence,    accordingly,    is 
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place,  it  presupposes  the  soundness  of  the  doctrine  that  any  evidence 
which  suffices  to  show  that  the  servant  was  volens  necessarily  in- 
volves the  conclusion  that  there  had  not  been  any  antecedent  breach 
of  duty  on  the  master's  part.  This  doctrine  is  not  conceded  by  all 
the  authorities  to  he  correct.  See  §  1291,  post.  But  even  if  its 
correctness  be  conceded,  there  is  still  a  serious  flaw  in  Lord  Justice 
Bowen's  exposition  of  principles.  The  finding  of  the  jury  with  refer- 
ence to  which  his  theory  was  propounded  merely  negatived  contribu- 
tory negligence  as  regards  the  act  which  was  the  immediate  cause  of 
the  injury.  But  manifestly  this  is  not  the  only  description  of  contrib- 
utory negligence  which  constitutes  a  possible  factor  in  the  determin- 
ation of  the  right  of  parties  to  such  actions.  Want  of  care  may  be 
shown,  not  only  by  a  failure  to  observe  the  precautions  appropriate  to 
be  taken  at  the  moment  when  the  injury  was  received,  but  by  the  fact 
that  the  plaintiff  remained  in  a  situation  in  which  there  was  a  proba- 
bility of  his  being,  sooner  or  later,  injured,  owing  to  the  existence  of 
a  certain  known  peril,  although  he  might  be  in  the  exercise  of  due 
care  at  the  moment  when  an  immediate  necessity  for  avoiding  that 
peril  arose.  See  chapter  xi.,  ante.  If  the  probability  of  being  thus 
injured  was  so  great  that  a  prudent  man  would  have  declined  to  ex- 
pose himself  to  the  danger,  the  supposed  case  is  evidently  one  in 
which  the  injured  person  would  be  guilty  of  contributory  negligence 
and  chargeable  with  the  legal  consequences  of  that  kind  of  culpa- 
bility. Here  we  have  voluntary  and  deliberate  action, — "intelligent 
choice,"  in  fact,  to  use  the  very  words  of  Lord  Justice  Bowen, — and 
no  sound  reason  can  be  suggested  why  the  maxim  should  not  be  held 
applicable  under  such  circumstances.  With  all  deference,  therefore, 
it  is  submitted  that  this  distinguished  judge  has  fallen  into  an  error, 

not  the  true  proximate  cause  of  the  contributory  negligence,  and  is  in  no 
injury.  It  is  for  this  reason  that,  way  limited  by  it.  In  individual  in- 
■under  the  old  form  of  pleading,  the  de-  stances  the  two  ideas  sometimes  seem 
fense  of  contributory  negligence  was  to  cover  the  same  ground,  but  careless- 
raised  in  actions  based  on  negligence  ness  is  not  the  same  thing  as  intelligent 
Tinder  the  plea  of  'not  guilty.'  It  was  choice,  and  the  Latin  maxim  often  ap- 
said  and  said  rightly,  in  Wehlin  v.  plies  when  there  has  been  no  careless- 
Baliard  (1886)  L.  R.  17  Q.  B.  Div.  ness  at  all.  A  confusion  of  ideas  has 
122  55  L.  J.  Q.  B.  N.  S.  395,  54  L.  T.  frequently  been  created  in  accident 
N.  S.  532,  34  Week.  Rep.  455,  50  J.  P.  cases  by  an  assumption  that  negligence 
597  that  in  an  inquiry  whether  the  to  the  many  who  are  ignorant  may  be 
plai'ntifif  has  been  guiltv  of  contributory  properly  treated  as  negligence  as  re- 
negligence  the  plaintiff's  knowledge  of  gards  the  one  individual  who  knows  and 
the  danger  is  not  conclusive.  Obvious-  runs  the  risk,  and  by  dealing  with 
ly  such  knowledge  may  have  even  led  the  case  as  if  it  turned  only  on  a  sub- 
him  to  exercise  extraordinary  care,  sequent  investigation  into  contributory 
But  the  doctrine  of  Volenti  non  fit  negligence." 
injuria  stands  outside  the  defense  of 
M.  &  S.  Vol.  III.— 227. 
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and  that  his  error  is  probably  accounted  for  by  his  having  failed  to 
take  into  account  one  of  the  possible  aspects  under  which  the  evidence 
before  him  might  have  been  viewed.' 

The  theory  which  separates  the  defense  given  by  the  maxim 
from  that  of  contributory  negligence  clearly  finds  no  warrant  in 
the  words  of  the  maxim  themselves,  for  the  idea  underlying  them 
is  simply  that  of  voluntary  action  which  incapacitates  the  actor 
from  maintaining  a  suit  for  damages  in  a  court  of  law  against  some 
person  who  would  otherwise  be  amenable  to  such  suit.  ISTo  other 
quality  is  predicated  of  the  disabling  action  tlian  that  it  should  have 
followed  an  unconstrained  exercise  of  the  actor's  will.  Nor  can 
such  a  theory  be  made  to  harmonize  with  any  juristic  concept  of 


3  Other  eminent  authorities  seem  to 
have  made  a  similar  mistake.  Thus,  in 
a  Massachusetts  case  we  find  tlie  law 
laid  down  as  follows:  "Independently 
of  any  relation  of  master  and  servant, 
there  may  be  a  voluntary  assumption 
of  the  risk  of  a  known  danger,  which 
will  debar  one  from  recovering  compen- 
sation in  case  of  injury  to  person  or 
property  therefrom,  even  though  he 
was  in  the  exercise  of  due  care.  In 
other  words,  it  may  be  consistent  with 
due  care  to  incur  a  known  danger  vol- 
untarily and  deliberately;  and  this 
may  be  so  when  the  danger  arises  from 
the  known  or  apprehended  neglect  or 
carelessness  of  others."  Miner  v.  Gon- 
necticut  River  R.  Co.  (1891)  153  Mass. 
398,  26  N.  E.  994.  There  the  action 
was  to  recover  damages  for  the  death 
of  a  horse  which  was  frightened  by  a 
moving  locomotive  while  standing  in 
a  railway  yard,  and  backed  itself  and 
a  wagon  over  the  edge  of  an  unpro- 
tected embankment.  The  court  held 
that  where  there  is  evidence  that  a 
plaintiff's  employee  knew  and  appre- 
ciated the  danger  which  caused  the 
injury  complained  of,  it  is  error  to  re- 
fuse a  ruling  that,  if  the  jury  should 
find,  independently  of  any  question  of 
contributory  negligence,  that  the  plain- 
tiff's employee  with  full  knowledge  vol- 
untarily assumed  the  risk,  or  inten- 
tionally took  it  upon  himself,  the  ver- 
dict shoxild  be  for  the  defendant.  "The 
principle,"  said  the  court,  "that  one 
may  be  debarred  from  a  recovery 
when  he  voluntarily  assumes  the  risk  is 
not  identical  with  the  principle  on 
which  the  doctrine  of  contributory  neg- 


ligence rests,  and  in  proper  cases  this 
ought  to  be  explained  to  the  jury.  One 
may,  with  his  eyes  open,  undertake  to 
do  a  thing  which  he  knows  is  attended 
with  more  or  less  peril;  and  he  may, 
both  in  entering  upon  the  undertaking 
and  in  carrying  it  out,  use  all  the  care 
he  is  capable  of.  But  whether  or  not 
he  thereby  assumes  the  risk  may  depend 
on  other  circumstances."  Here  it  is 
apparent  that  the  court,  in  considering 
the  logical  situation,  failed  to  take 
account  of  that  type  of  contributory 
negligence  which  implies  deliberation. 
In  his  work  on  Negligence  (§  132), 
Wharton  lays  it  down  that  "negligence 
.  .  .  necessarily  excludes  a  condition 
of  mind  which  is  capable  either  of  de- 
signing an  injury  to  another  or  of 
agreeing  that  an  injury  should  be  re- 
ceived from  another."  As  to  the  former 
of  the  alternatives  here  presented,  it  is 
submitted  that  the  learned  author  mis- 
conceives the  situation.  The  true  the- 
ory, we  take  it,  is  that,  in  cases  where 
design  can  be  proved,  the  question 
whether  the  actor  was  imprudent  or  not 
is  wholly  immaterial  and  does  not  ap- 
pear as  an  element  in  the  problem.  A 
similar  remark  applies  to  the  latter  al- 
ternative. A  plaintiff  naturally  chooses 
what  he  considers  to  be  the  surest 
ground  upon  which  to  found  his  action, 
and  if  he  can  establish  a  specific  agree- 
ment by  the  defendant,  it  will  clearly  be 
a  gratuitous  piece  of  folly  to  desert  this 
vantage  ground  and  allow  the  contro- 
versy to  be  fought  out  with  reference 
to  the  vague  standards  which  are  alone 
available  for  determining  whether  an 
act  is  negligent  or  not. 
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negligence ;  for  a  want  of  care,  although  it  may,  merely  as  a  matter 
of  abstract  metaphysics,  be  predicated  of  an  action  induced  by 
coercion,  cannot,  without  doing  violence  to  one  of  the  fundamental 
doctrines  of  all  systems  of  law,  be  recognized  as  a  factor  in  the  prac- 
tical determination  of  legal  rights,  unless  the  negligent  person  was 
a  free  agent. 

The  conception  entertained  by  Lord  Justice  Bowen  and  the  other 
authorities  just  referred  to  seems  to  be  that  the  maxim  is  applicable 
only  in  those  cases  in  which  deliberation  precedes  action,  while  con- 
tributory negligence  implies  action  without  deliberation.*  A  very 
little  consideration,  however,  will  show  that  the  defenses  cannot 'be 
differentiated  upon  this  footing.  A  man  may  bestow  the  most  anx- 
ious thought  upon  the  sokition  of  the  question  whether  he  will  en- 
counter a  certain  risk,  and  yet  if  his  ultimate  action  in  electing  to 
expose  himself  to  that  risk  would  be  pronounced  imprudent  by  the 
average  sense  of  the  community,  the  law  certainly  charges  him  with 
the  guilt  of  negligence. 

The  present  writer  ventures  to  think  that  the  rationale  of  these 
two  defenses,  so  far  as  the  maxim  is  concerned,  is  simply  this, — that, 
where  the  maxim  is  relied  on,  the  plaintiff's  mental  condition  prior 
to  the  adoption  of  the  course  of  conduct  which  proved  hurtful  to 
him  is  the  particular  matter  upon  which  his  right  of  recovery  is 
made  to  depend,  while  the  plea  of  contributory  negligence  brings 
into  the  foreground  the  more  special  consideration  that  the  course 
of  conduct  so  adopted,  or  some  particular  act  done  after  the  plain- 
tiff had  committed  himself  to  that  course  of  conduct,  was  of  such 
a  character  as  to  show  that  he  was  wanting  in  due  care,  and  that  this 
carelessness  was  the  true  proximate  cause  of  the  accident.  In  other 
words,  the  maxim  stops  with  the  preliminary  question  whether  the 
plaintiff's  will  was  exercised  freely  and  without  constraint,  while 
the  defense  of  contributory  negligence  concerns  itself  rather  with  the 
subsequent  question,  whether  it  was  prudent  for  him  to  exercise  his 
will  in  a  certain  manner.  As,  however,  the  law  takes  no  account  of 
a  mental  attitude,  except  in  so  far  as  it  may  express  itself  in  overt 

4  This    conception    seems    to    be    the  beyond  the  operation  of  the  rule  on  the 

basis  of  the  following  ruling:     A  plain-  subject  of  contributory  negligence,  and 

tiff  who  not  only  carelessly  seeks  and  comes  within  the  scope  of  the  maxim, 

remains   in   a  place  of  danger,  but  re-  Aufdenberg  v.  St.  Louis,  I.  M.  d  8.  B. 

mains,  there    in    disobedience   of   direc-  Co.    (1896)    132  Mo.  565,  34  S.  W.  485 

tions  given  him  and  despite  of  warnings  (a  case  of  a  passenger  riding  on  top  of 

which   he  received,  consents  to  any  in-  a  box  car). 
jury  he  may  receive.     Such  a  case  goes 
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acts,  it  is  evident  that,  although  the  freedom  of  the  will  is  the  point 
emphasized  by  the  maxim,  the  inquiry  whether  it  is  applicable  in 
the  premises  really  projects  the  view  forward  to  the  same  circum- 
stances as  those  which  suggest  the  farther  inquiry  whether  the  plain- 
tiff was  negligent.  Add  to  this  the  fact  already  alluded  to,  that,  in 
the  practical  administration  of  justice,  negligence  can  only  be  predi- 
cated of  a  voluntary  agent,  and  it  will  be  apparent  that,  for  the  pur- 
pose of  gauging  the  servant's  rights,  the  defense  that  his  action  was 
voluntary,  and  the  defense  that  it  was  negligent,  should  rather  be 
regarded  as  the  expression  of  two  conceptions  which  are  both  com- 
prehended under  the  maxim,  than  referred  to  two  distinct  ideas, 
one  of  which  does,  and  the  other  of  which  does  not,  lie  within  its 
scope.  A  circumstance  which  goes  very  strongly  to  support  this  view 
of  its  effect  is  that  any  state  of  facts  which  suggests  its  availability 
as  a  defense  will  usually  be  such  that  the  pleader  may  rely  either  up- 
on a  general  acceptance  of  the  risks  of  the  situation,  or  upon  the 
theory  that  the  plaintiff,  in  continuing  to  expose  himself  to  those 
risks,  or  in  doing  that  particular  thing  from  which  his  injury  re- 
sulted, was  guilty  of  contributory  negligence. 

1289.  [372]  Maxim  not  a  defense  unless  the  injured  servant  compre- 
hended the  risk. —  That  a  master  who  seeks  to  escape  liability  to  his 
servant  on  the  ground  that  he  assumed  the  risk  as  a  part  of  his  con- 
tract must  lay  a  foundation  for  the  defense  by  proving  that  he  was 
not  only  aware  of  the  conditions  which  caused  his  injury,  but  also 
understood  the  risk  created  by  those  conditions,  is  a  familiar  prin- 
ciple. See  §  1179,  ante.  The  same  rule  prevails  where  the  plain- 
tiff's assumption  of  the  risk  is  referred  directly  to  the  maxim.^ 

Where  direct  proof  of  the  servant's  knowledge  is  not  obtainable, 

1  "When,  as  is  commonly  the  case,  his  existence   of  the  danger,  without  com- 

[the  servant's]  acceptance  or  nonaccept-  prehension    of    the    risk."      Thomas    v. 

ance  of  the  risk  is  left  to  implication,  Quartermaine    (1887)    L.   R.    18   Q.   B. 

the  workman  cannot  reasonably  be  held  Div.    685,    696. 

to  have  undertaken  it,  unless  he  knew        In  Yarmouth  v.  France   (1887)   L.  R. 

of  its  existence  and  appreciated,  or  had  19  Q.  B.  Div.  647,  57  L.  J.  Q.  B.  N.  S. 

the  means  of  appreciating,  its  danger."  7,    36    Week.    Rep.   283,    17    Eng.    Rul! 

Smith  V.  Baker  [1891]  A.  C.  325,  355,  Gas.  217,  this  sentence  was  objected  to 

per  Lord  Watson.  by  Lord  Esher  on  the  ground  that  it 

Before   the    servant    can    be    charged  implied  that  a  dull  man  might  recover 

with   having  voluntarily  undertaken   a  where  a  man  of  intelligence  might  not, 

dangerous  business  "plus  the  risk  from  as  both  would  know  of  the  danger,  but 

defective  machinery,"  it  must  be  shown  one  would  be  imperfectly  informed  as 

that  there  was  an  assent  to  undertake  to  its  nature  and  extent.    This  criticism 

the  work,  with  full  appreciation  of  the  seems  to  be  unjust.     The  proper  ques- 

risk.     lUd.,  per  Lord  Morris,  p.  369  of  tion    under    such    circumstances    must 

Law  Reports.  surely  be,  not  merely  whether  the  serv- 

"There   may  be   a   perception   of   the  ant  appreciated  the  risk,  but  whether  he 
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the  problem  for  solution  is  whether  the  circumstances  are  such  that 
constructive  notice  of  the  danger  must  be  imputed  to  him.  Primar- 
ily, of  course,  this  question  is  one  for  the  jury.  The  point  to  be  de- 
termined is  whether  the  servant  ought,  as  a  reasonably  careful  man, 
to  have  ascertained  the  nature  and  extent  of  the  perils  to  which  he 
was  exposed.     The  circumstances  to  be  considered  as  bearing  upon 


ought  to  have  appreciated  it,  and  this 
can  be  determined  only  by  assuming  a 
certain  normal  standard  of  intelligence 
amongst  employees  of  the  class  to  which 
the  plaintiff  belongs.  Individual  cases 
of  defective  understanding  must  be 
disregarded  except  where  it  is  due  to 
special  causes,  such  aa  youth  or  inex- 
perience, and  even  then  the  question 
of  fact  to  be  answered,  though  it  covers 
a  more  limited  area,  should  still  be 
couched  in  a  general  form,  viz. :  Would 
a  person  of  average  intelligence,  at  the 
same  age  and  with  the  same  experience 
as  the  plaintiff,  have  appreciated  the 
given  risk? 

"This  principle  applies  only  when  the 
plaintiff  has  voluntarily  assumed  the 
risk.     .     .  The  chief  practical  diffi- 

culty in  applying  it  is  in  determining 
when  the  risk  is  assumed  voluntarily. 
In  the  first  place,  one  does  not  volun- 
tarily assume  a  risk  who  merely  knows 
that  there  is  some  danger,  without  ap- 
preciating the  danger.  On  the  other 
hand,  he  does  not  necessarily  fail  to  ap- 
preciate the  risk  because  he  hopes  and 
expects  to  encounter  it  without  injury. 
If  he  comprehends  the  nature  and  the 
degree  of  the  danger,  and  voluntarily 
takes  his  chance,  he  must  abide  the  con- 
sequences, whether  he  is  fortunate  or 
unfortunate  in  the  result  of  his  ven- 
ture. Sometimes  the  circumstances 
may  show,  as  matter  of  law,  that  the 
risk  is  understood  and  appreciated; 
and  often  they  may  present  in  that  par- 
ticular a  question  of  fact  for  the  jury." 
Fitzgerald  v.  Connecticut  River  Paper 
Co.  (1891)  155  Mass.  159,  31  Am.  St. 
Kep.  537,  29  N.  E.  464. 

In  Pritchett  v.  Poole  (1897)  76  L.  T. 
N.  S.  472, — an  appeal  which  turned  on 
a  technical  point  of  procedure,— Cave, 
J.,  remarked  in  the  course  of  his  opin- 
ion that  he  doubted  whether  the  maxim 
was  applicable  simply  because  the 
plaintiff  could  see  the  defect  which 
caused  his  injury.  In  view  of  the  cases 
already  cited,  it  is  evident  that  this 
hesitating  expression  of  opinion  might 


with  perfect  propriety  have  been  ex- 
changed for  a  categorical  denial  of  the 
applicability  of  the  maxim  under  the 
circumstances   supposed. 

A  judgment  for  the  plaintiff  should 
be  entered  though  the  jury  find  that  he 
worked  "voluntarily"  with  a  knowledge 
of  the  danger,  where  he  has  testified 
that  he  had  not  full  knowledge  of  the 
danger  he  was  incurring,  but  only  that 
an  accident  might  happen,  and  the 
question  has  not  been  piit  to  them 
whether  he  knew  the  particular  risk  he 
was  incurring.  Sanders  v.  Barker 
(1890)    6  Times  L.  R.  324. 

A  miner  who  was  injured  while  he 
was  being  hoisted  from  a  shaft  cannot 
be  debarred  from  recovering  on  the 
ground  that  there  was  no  banksman 
stationed  at  the  pit  mouth  during  the 
ascent  of  the  cage,  as  the  rules  of  his 
employer  required,  unless  it  is  shown 
that  those  rules  were  brought  to  his 
notice.  Baddeley  v.  Oranville  (1887) 
L.  R.  19  Q.  B.  Div.  423,  56  L.  J.  Q. 
B.  N.  S.  501,  57  L.  T.  N.  S.  268,  36 
Week.  Rep.  63,  51  J.  P.  822,  17  Eng. 
Rul:  Gas.  212. 

For  other  explicit  affirmations  of  the 
same  doctrine,  see  Brooke  v.  Ramsden 
(1890)  63  L.  T.  N.  S.  287,  55  J.  P.  262; 
Britton  v.  Great  Western  Cotton  Co. 
(1872)  L.  R.  7  Exch.  132,  41  L.  J. 
Exch.  N.  S.  99,  27  L.  T.  N.  S.  125,  20 
Week.  Rep.  525,  19  Eng.  Rul.  Gas.  42; 
Medway  v.  Greenwich  Inland  Linoleum 
Co.  (1898)  14  Times  L.  R.  291  (ap- 
plicability of  maxim  held  to  be  nega- 
tived by  a  finding  that  the  plaintiff  did 
not  appreciate  the  risk)  ;  Madden  v. 
Hamilton  Iron  Forging  Co.  (1889)  IS 
Ont.  Rep.  55 ;  Haight  v.  Wortman  &  W. 
Mfg.  Co.  (1893)  24  Ont.  Rep.  618; 
Fitzgerald  v.  Connecticut  River  Paper 
Co.  (1891)  155  Mass.  155,  31  Am.  St. 
Rep.  537,  29  N.  E.  464;  Illingsworth 
V.  Boston  Electric  Light  Co.  (1894) 
161  Mass.  583,  25  L.R.A.  552,  37  N.  E. 
778;  Perham  v.  Portland  General  Elec- 
tric Co.  (1897)  33  Or.  451,  40  L.R.A. 
799,  72  Am.  St.  Rep.  730,  53  Pac.   14 
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this  point  are  the  natural  intelligence  and  acquired  information  and 
experience  of  the  servant,  the  simple  or  recondite  character  of  the 
facts  to  which  the  inquiry  relates,  and  the  opportunities  which  a  per- 
son in  his  position  would  have  had  for  exercising  his  faculties  of  ob- 
servation. All  these  elements,  having  been  discussed  by  the  courts 
most  elaborately  in  relation  to  cases  in  which  the  defense  of  a  con- 
tractual assumption  of  the  risk  was  relied  upon,  will  be  treated  at 
length  in  the  following  chapter.* 

1290.  [373]  Maxim  not  a  defense  unless  the  injured  servant  volun- 
tarily undertook  the  risk. —  That  the  ultimate  question  to  the  solu- 
tion of  which  evidence  of  the  servant's  knowledge  of  the  risk  is  di- 
rected is  whether  he  was  a  voluntary  agent  in  exposing  himself  to  it 
is  a  necessary  deduction  from  the  meaning  of  the  operative  word  in 
the  maxim.  To  let  in  the  maxim  as  a  defense,  it  must  be  shown, 
not  only  that  the  servant  was  "a  volunteer  in  the  sense  that  he  went 
into  a  place  of  danger  when  he  might  have  stopped  away,  but  that  he 
went  voluntarily,  with  a  full  knowledge  and  understanding  of  the 
risk."  * 

In  §  1201,  ante,  some  particular  instances  are  mentioned  in  which 
it  is  considered  that  the  existence  of  the  element  of  voluntary  action, 
which  must  be  established  in  order  to  support  the  defense  of  a  con- 
tractual assumption  of  a  risk,  cannot  be  inferred,  as  a  matter  of  law, 
from  the  mere  fact  that  the  risk  was  known  to  the  servant.  Similar 
conclusions  would  doubtless  be  entertained  if  similar  circumstances 
were  presented  in  cases  where. the  maxim  was  directly  relied  upon. 
But  with  regard  to  cases  which  do  not  involve  any  such  special  fea- 

( these  two   last-named   cases   were   ac-  was  for   the   jury  to  say  whether   the 

tions    against    a    stranger)  ;     Scott    v.  servant   really   did   know,   or   ought  to 

Fernie   Lumber   Co.    (1905)     11    B.    C.  have  known,  the   animal's  temper.     It 

91.     And  see   Canada   Foundry   Co.   v.  was  surely  not  a  conclusive  presumption 

Mitchell   (1905)    35  Can.  S.  C.  452.  that  the  occurrences  indicating  vicious- 

2  In  an  action  by  a  stableman  for  in-  ness  operated  as  notice  to  plaintiif  of 

juries  received  from  the  bite  of  a  vicious  such    viciousness.      That    the    question 

horse,  allegations  that  the  horse  was  a  whether  the  plaintiflf's   act  was   volun- 

dangerous  animal,  and  on  several  pre-  tary  should  also  have  been  left  to  the 

vious    occasions    had    attacked,    bitten,  jury    can    scarcely    be    disputed,    since 

and    severely    injured    those    who    had  the  decision  in  Smith  v.  Baker   (1891) 

charge  of  it,   have  been  held  to   show  A.  C.   325,   60  L.   J.  Q.   B.   N.  S.   683, 

that    the    plaintiff    knew   the    animal's  65  L.  T.  N.   S.  467,   55  J.   P.   660,   40 

temper,   and  was  therefore  well   aware  Week.  Rep.  392    (see  §  1294,  post). 

of   and   wilfully    assumed  the    risk   he  l  Britton  v.  Great  Western  Cotton  Co. 

incurred  in  entering  the  stall  to  tie  it  (1872)    L.  R.  7  Exch.   130,   137,  41  L. 

up.    Fraser  v.  Hood  (1887)  15  Sc.  Sess.  J.  Exch.  N".  S.  99,  27  L.  T.  N.  S.  125, 

Cas.    4th    series,    178.      But   this    case  20  Week.  Rep.  525,   19  Eng.  Rul.  Cas. 

would  certainly  not  be  followed  in  all  42,   per  Bramwell,   B. 
jurisdictions.     It   seems    clear   that   it 
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tures  as  those  which  are  discussed  in  the  passage  referred  to,  there 
is  a  conflict  of  opinion  which  it  seems  hardly  possible  to  adjust  with- 
out the  interference  of  the  legislature,  inasmuch  as  it  really  reflects 
the  two  essentially  different  points  of  view  from  which  it  is  possible 
to  regard  the  social  and  economic  relations  between  the  parties  to 
a  contract  of  service.    See  §§  1293,  1294,  1301,  1302,  post. 

1291.  [374]  logical  significance  of  the  servant's  knowledge  of  the 
risk.— The  doctrine  that,  where  the  implied  terms  of  the  contract  of 
service  are  the  measure  of  the  rights  and  liabilities  of  the  parties 
thereto,  the  master  is  to  be  regarded  as  being  free  from  culpability 
or  negligence,  according  as  the  servant  was  or  was  not  chargeable 
with  a  comprehension  of  the  risk  to  which  the  injury  was  due,  has 
been  discussed  in  chapter  zl.,  ante.  A  similar  point  of  view  is 
traceable  in  the  decisions  relating  to  the  efl'ect  of  the  maxim,  Volenti 
non  fit  injuries  The  position  taken  is  that  the  effect  of  evidence 
which  shows  that  the  servant  appreciated  the  risk  which  caused  his 
injury,  and  that  this  appreciation  was  attended  by  circumstances 
which  make  a  proper  case  for  the  application  of  the  maxim,  is  to 
demonstrate  that  the  master  was  not  guilty  of  any  breach  of  duty  in 
exposing  the  servant  to  the  risk  in  question.-' 

1  Of  this  doctrine  the  late  Lord  Bowen  take  such  precautions  as  are  reasonable 
has  given  the  following  admirably  lucid  in  each  instance  to  prevent  mischief, 
and  forcible  explanation:  "The  com-  and  this  is  but  the  adaptation  to  a 
mon  law  imposes  on  the  occupier  of  special  case  of  the  general  doctrine, 
premises  no  abstract  obligation  at  all  Sio  utere  tuo  ut  alienum  non  ladas. 
as  to  the  state  in  which  he  is  to  keep  In  the  absence  of  any  further  act  of 
them,  provided  that  he  carries  on  no  omission  or  commission  by  the  occupier 
unlawful  business  and  is  guilty  of  no  of  the  premises  or  his  servants,  or  of 
nuisance.  In  the  case  of  premises  that  any  disregard  of  statutory  provisions 
contain  an  element  of  danger,  a  duty  or  of  individuals'  rights,  can  it  prop- 
arises  as  soon  as  there  is  a  probability  erly  be  said  that  there  has  been  upon 
that  people  will  go  upon  them;  but  it  his  part  any  breach  of  duty  towards  a 
is  a  duty  only  towards  such  people  as  person  who,  knowing  and  appreciating 
actually  do  go.  It  is  not  a  duty  in  the  the  danger  and  risk,  elects  voluntarily 
air,  but  a  duty  towards  particiilar  peo-  to  encounter  them?  I  employ  a  builder 
pie.  The  occupier  is  bound  to  use  all  to  mend  the  broken  slates  upon  my 
r«asonable  care  to  prevent  such  persons  roof,  and  he  tumbles  oflf.  Have  I  been 
from  being  hurt.  It  is  obvious  that  guilty  of  any  negligence  or  breach  of 
this  duty  must  vary  according  to  the  duty  towards  him?  Was  I  bound  to 
character  of  the  danger  and  the  circum-  erect  a  parapet  around  my  roof  before 
stances  under  which  the  premises  are  I  had  its  slates  mended?  In  the  ease 
to  be  visited.  It  differs  in  the  case  of  now  before  us  the  negligence  relied  on 
hidden  dangers  and  the  case  of  dangers  by  the  plaintiff  is  that  a  vat  in  the 
that  are  palpable  and  visible;  it  may  room  in  which  he  worked  was  left  with- 
vary  according  to  the  age  and  eompre-  out  a  railing.  Let  us  suppose  that  the 
hension  of  the  visitor;  in  the  case  of  defendant,  impressed  with  the  danger, 
bare  licensees  and  of  those  who  come  had  actually  sent  for  a  builder  to  put 
upon  the  premises  on  the  occupier's  one  up,  and  the  builder  had  fallen  in 
business  and  at  his  invitation.  The  while  executing  the  work.  Would  the 
only   obligation   on   the   occupier   is   to  defendant  have  been  guilty  of  a  breach 
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On  the  other  hand,  judges  of  the  highest  eminence  have  taken  the 
ground  that  the  rationale  of  the  application  of  the  maxim  in  this 
type  of  cases  is  that  the  master  has  been  guilty  of  a  breach  of  duty, 

self  cannot  say,  That  is  owing  to  your 
negligence,"  is  possibly  another  judicial 
recognition  of  the  theory.  Paterson  v. 
Wallace  (1854)  28  Eng.  L.  &  Eq.  48, 
t  Macq.  H.  L.  Cas.  748. 

See  also  opinion  of  Cockburn,  Ch.  J., 
in  Woodley  v.  Metropolitan  Dist.  R.  Co. 
(1877)  L.  R.  2  Exch.  Div.  384,  386,  46 
L.  J.  Exch.  N.  S.  521,  36  L.  T.  N.  S. 
419,  as  quoted  in  §  1293,  o,  post. 

"It  is  well  settled  that  a  servant  as- 
sumes the  obvious  risks  of  the  service 
into  which  he  enters,  even  if  the  busi- 
ness be  ever  so  dangerous,  and  if  it 
might  easily  be  conducted  more  safely 
by  the  employer.  This  is  implied  in  his 
voluntary  undertaking,  and  it  comes 
within  a  principle  which  has  a  much 
broader  general  application,  and  which 
is  expressed  in  the  maxim.  Volenti  non 
fit  injuria.  The  reason  on  which  it  is 
founded  is  that,  whatever  may  be  the 
master's  general  duty  to  conduct  his 
business  safely  in  reference  to  persons 
who  may  be  affected  by  it,  he  owes  no 
legal  duty  in  that  respect  to  one  who 
"Contracts  to  work  in  the  business  as  it 
is."  Fitzgerald  v.  Connecticut  River 
Paper  Co.  (1891)  155  Mass.  155,  157, 
31  Am.  St.  Rep.  537,  29  N.  E.  464. 

In  the  case  last  cited  the  court  in 
one  part  of  its  judgment  went  so  far 
as  to  extend  this  theory  to  cases  where 
the  defense  raised  is  contributory  neg- 
ligence, and  declared  that  a  jury 
"should  not  be  permitted  to  consider 
the  conduct  of  the  defendant  by  itself, 
and  find  that  it  was  negligent,  and  then 
consider  tlie  plaintiff's  conduct  by  it- 
self, and  find  that  it  was  reasonably 
careful."  But  this  doctrine,  is  inconsist- 
ent with  the  accepted  view  of  the  signifi- 
cance of  this  defense,  as  being  mere- 
ly an  allegation  that  the  plaintiff's  neg- 
ligence has  severed  the  causal  connec- 
tion between  the  defendant's  act  and 
the  injury  complained  of.  Thomas  v. 
Quartermaine  (1887)  L.  R.  18  Q.  B. 
Div.  685,  697,  per  Bowen,  L.  J.,  who 
also  remarks  that  "contributory  negli- 
gence arises  when  there  has  been  a 
breach  of  duty  on  the  defendant's  part, 
not  where  ex  hypothesi,  there  has  been 
none."     See  also  §  1237,  ante. 


of  duty  toward  the  builder?"  Thomas 
V.  Quartermaine  (1887)  L.  R.  18  Q.  B. 
Div.  685,  695.  To  a  like  effect,  are 
the  remarks  of  Fry,  L.  J.,  in  the  same 
case.  The  theory  of  Lord  Justice 
Bowen  has  been  adopted  by  the  Ontario 
court  of  appeals  in  Hurdman  v.  Canada 
Atlantic  R.  Co.  (1895)  22  Ont.  App. 
Rep.  292    (see  §  1294,  note  6,  post). 

Compare  also  the  following  passages : 

"If  the  plaintiff  did  voluntarily  un- 
dertake the  risk  from  which  he  suffered, 
there  could,  as  a  matter  of  course,  be 
no  negligence  imputable  to  the  defend- 
ants." Smith  V.  Baker  (1891)  A.  C. 
25,  352,  per  Lord  Watson. 

"In  the  course  of  the  argument  I  said 
that  the  maxim.  Volenti  non  fit  injuria, 
did  not  apply  to  a  case  of  negligence, 
that  a  person  never  was  volens  that  he 
should  be  injured  by  negligence, — at 
least,  unless  he  specially  agreed  to  it.  I 
think  so  still.  The  maxim  applies  where, 
knowing  the  danger  or  risk,  the  man  is 
volens  to  undertake  the  work."  Lord 
Bramwell  in  Smith  v.  Baker  (1891)  A. 
C.   325,   344. 

"Where  both  parties  have  equal 
means  of  knowledge,  the  rule  is  that 
the  master  is  under  no  obligation  to 
provide  for  the  safety  of  the  servant  to 
a  greater  extent  than  the  servant  is 
bound  to  provide  for  his  own  safety. 
To  this  case  the  maxim,  Volenti  non  fit 
injuria,  applies."  Rudd  v.  Bell  (1887) 
13  Ont.  Rep.  47. 

"One  who,  knowing  and  appreciating 
a  danger,  voluntarily  assumes  the  risk 
of  it,  has  no  just  cause  of  complaint 
against  another  who  is  primarily  re- 
sponsible for  the  existence  of  the  dan- 
ger. As  between  the  two,  his  voluntary 
assumption  of  the  risk  absolves  the 
other  from  any  particular  duty  to  him 
in  that  respect,  and  leaves  each  to  take 
such  chances  as  exist  in  the  situation, 
without  a,  right  to  claim  anything  from 
the  other.  In  such  a  case  there  is  no 
actionable  negligence  on  the  part  of  him 
who  is  primarily  responsible  for  the 
danger."  O'Maley  v.  South  Boston 
Gaslight  Co.  (1893)  158  Mass.  135,  47 
L.R.A.   161,   32  N.  E.   1119. 

The  remark  of  Lord  Cranworth,  that 
"a  party  who  rushes  into  danger  him- 
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but  that  the  voluntary  action  of  the  servant  in  exposing  himself, 
with  knowledge,  to  the  danger  created  by  such  breach  prevents  him 
from  relying  upon  it  as  a  cause  of  action.* 

Which  of  these  antagonistic  views  is  correct  as  a  matter  of  abstract 
logic  is  a  question  upon  which  the  commentator  may  well  refrain 


2  The  most  forcible  exposition  of  this 
view  is  contained  in  the  following  pas- 
sage from  Lord  Esher's  opinion  in  a 
case  where  the  servant  was  injured  by 
a  vicious  horse  of  whose  qualities  he 
had  for  some  time  past  been  fully 
aware:  "If  the  master  had  any  duty 
at  all  to  take  care  of  his  workmen,  then 
allowing  this  imperfect  plant  to  con- 
tinue to  be  used  was  surely  a  breach 
of  that  duty.  But  it  is  said  he  may 
have  had  that  duty,  and  may  have  neg- 
lected it  as  to  those  of  his  workmen  who 
did  not  know  of,  or  were  not  affected 
by,  the  particular  defect,  but  not  as  to 
the  plaintiff,  who,  knowing  of  the  de- 
fect, still  continued  to  drive  the  horse, 
and  therefore  comes  within  the  maxim 
referred  to.  I  confess  that  has  always 
seemed  to  me  to  be  not  a  bad  way  of 
illustrating  the  result;  but  it  is  to  my 
mind  a  horrible  way  of  stating  the 
duty,  to  say  that  a  master  owes  no 
duty  to  a  servant  who  knows  that  there 
is  a  defect  in  machinery,  and,  having 
pointed  it  out  to  one  in  authority,  goes 
on  using  it.  It  seems  cruel  and  un- 
natural, and,  in  my  view,  utterly 
abominable  It  may  be  that  the  breach 
of  this  duty  gives  no  right  of  action, — 
that  it  is  what  is  called  a  duty  of  im- 
perfect obligation."  Yarmouth  v. 
France  (1887)  L.  R.  19  Q.  B.  Div.  647, 
652,  17  Eng.  Rul.  Cas  217.  In  a  later 
passage  in  his  opinion  the  same  judge, 
referring  to  the  theory  of  Bowen,  L.  J., 
in  Thomas  v.  Quartermaine  (1887)  L. 
R.  18  Q.  B.  Div.  685,  694,  695,  that  "the 
duty  of  an  occupier  of  premises  which 
have  an  element  of  danger  upon  them 
reaches  its  vanishing  point  in  the  case 
of  those  who  are  cognizant  of  the  full 
extent  of  the  danger,  and  voluntarily 
run  the  risk,"  said  (p.  657  of  Law  Re- 
ports);  "I  must  confess  I  do  not  like 
that  way  of  putting  it.  I  think  there 
is  a  duty,  though  I  agree  that  there  is 
no  actionable  breach  of  that  duty  if  the 
person  injured,  knowing  and  appreciat- 
ing the  danger,  voluntarily  elects  to  en- 
counter it."  Lindley,  L.  J.,  in  the  same 
case  seems  to  have  regarded  the  situa- 


tion in  the  same  light.     See  p.  659  of 
the  Law  Reports. 

Compare  also  the  statement  of  Lord 
Herschell  in  Smith  v.  Baker  (1891)  A. 
C.  325,  366,  that  if  there  had  been  no 
breach  of  duty,  it  would  obviously  have 
been  unnecessary  to  inquire  whether  the 
maxim  afforded  a  defense. 

Lord  Halsbury  also,  in  describing  the 
conduct  of  the  defendants  in  the  same 
case,  said  (p.  336  of  the  Law  Reports) 
that  he  emphasized  the  word  "negligent- 
ly" because  some  of  the  judgments  be- 
low seemed  to  him  to  "alternate  be- 
tween the  question  whether  the  plain- 
tiff consented  to  the  risk,  and  the  ques- 
tion whether  there  was  any  evidence  of 
negligence  to  go  to  the  jury,  without 
definitely  relying  on  either  proposition." 

Compare  also  the  language  of  Lord 
Herschell  in  Memhery  v.  Great  'Western 
R.  Go.  (1889)  L.  R.  14  App.  Cas.  179, 
193,  58  L.  Q.  B.  N.  S.  563,  61  L.  T.  N. 
S.  566,  38  Week.  Rep.  145,  54  J.  P.  244. 

In  Williams  v.  Birmingham  Battery 
&  Metal  Co.  (1899)  2  Q.  B.  338,  CS  L. 
J.  Q.  B.  N.  S.  918,  81  L.  T.  N.  S.  62,  47 
Week.  Rep.  680,  it  was  assumed  by 
Romer,  L.  J.,  that  the  question  to  be 
determined  was  whether  the  servant 
had  lost  his  right  of  action  for  injuries 
caused  by  a  breach  of  duty  on  the  mas- 
ter's part.     See  §  1294,  note  7,  post. 

In  Wallace  v.  Culter  Paper  Mills  Go. 
(1892)  19  Sc.  Sess.  Cas.  4th  series,  915, 
it  was  laid  down  that  the  servant's  con- 
tinuance of  work  did  not  show  a  will- 
ingness to  take  the  risk  on  agreement 
"to  relieve  his  master  of  the  conse- 
quences of  any  injury  caused  by  what, 
ex  hypothesi,  is  the  master's  fault." 

In  Booney  v.  Brogan  Constr.  Co. 
(1906)  113  App.  Div.  813,  90  N.  Y. 
Supp.  939,  it  was  held  that  to  bring 
a  case  within  the  operation  of  the 
maxim  Volenti  non  fit  injuria  there 
must  be  found  to  exist  on  the  part  of 
the  person  injured  knowledge  of  all  the 
facts  making  the  work  dangerous,  or 
an  opportunity  to  acquire  such  knowl- 
edge, appreciation  of  the  danger,  and 
voluntary  action  thereunder. 
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from  expressing  any  decided  opinion,  since  it  is  apparent  from  the 
above  citations  that  any  opinion  which  he  expresses  must  necessarily 
run  counter  to  that  of  some  of  the  most  distinguished  of  modern 
jurists.  But  it  seems  quite  safe  to  say  that  the  latter  view  is  the 
more  likely,  in  the  practical  administration  of  justice,  to  lead  to 
correct  conclusions.  An  act  which  changes  its  quality  completely, 
according  as  the  servant  is  or  is  not  aware  of  the  physical  conse- 
quences which  it  may  entail,  is,  we  think,  a  conception  altogether 
too  subtle  and  refined  to  be  comprehended  by  the  average  juror. 
This  consideration  should  perhaps  be  deemed  decisive  in  any  court 
which  follows  the  rule  laid  down  in  the  leading  case  on  the  subject,* 
that  the  question  whether  the  maxim  is  a  bar  to  an  action  must 
always,  in  the  first  instance  at  least,  be  one  of  fact;  though  it  is  of 
less  moment  in  those  jurisdictions  in  which  the  functions  of  the  jury 
are  virtually  restricted  to  determining  in  doubtful  cases  whether  the 
servant  fully  appreciated  the  conditions  under  which  he  was  working 
at  the  time  of  the  accident. 

1292.  [375]  Ordinary  risks  always  presumed  to  have  been  volun- 
tarily undertaken. —  That  a  servant  is  "volens"  in  regard  to  what  are 
termed  the  "ordinary"  risks  of  his  employment — that  is  to  say,  risks 
the  existence  of  which  does  not  import  negligence  on  the  master's 
part — is  axiomatic  in  this  branch  of  law.  As  to  these  the  presump- 
tion, both  of  knowledge  and  of  voluntariness  of  action,  must  nec- 
essarily be  conclusive,  whatever  conception  may  be  entertained  as  to 
the  economic  aspect  of  the  relations  between  masters  and  servants.^ 
What  risks  are  deemed  ordinary,  so  as  to  fall  within  the  scope  of  this 

3  Smith  V.  Baker    (1891)    A.  C.  325,  be  invoked  in  such  a  case.     The  prin- 

60  L.  J.  Q.  B.  N.  S.  683,  40  Week.  Rep.  ciple  embodied  in  the  maxim  has  some 

392,  65  L.  T.  N.  S.  467,  55  J.  P.  660.  times  in  relation  to  cases  of  employer 

1  "There  are  many  kinds  of  work  in  and  employed,  been  stated  thus:  A  per- 
which  danger  is  necessarily  inherent,  son  who  is  engaged  to  perform  a  dan- 
where  precautions  such  as  would  insure  gerous  operation  takes  upon  himself  the 
safety  to  the  workman  are  either  im-  risks  incident  thereto.  To  the  proposi- 
possible,  or  would  only  be  attainable  at  tion  thus  stated  there  is  no  difficulty  in 
an  expense  altogether  incommensurate  giving  an  assent,  provided  that  what  is 
with  the  end  to  be  accomplished.  In  meant  by  engaging  to  perform  a  danger- 
all  such  cases  the  workman  must  rely  our  operation,  and  by  the  risks  incident 
upon  his  own  nerve  and  skill;  and,  in  thereto,  be  properly  defined  The 
the  absence  of  expense  stipulation  to  neglect  of  such  definition  may  lead  to 
the  contrary,  the  risk  is  held  to  be  with  error.  Where  a  person  undertakes  to 
him,  and  not  with  the  employer."  Lord  do  work  which  is  intrinsically  danger- 
WatsoninSmiifev.  Bo7cer  (1891)  A.  C.  ous    notwithstanding    that     reasonfble 

r<^?  '^^^^  ^^^  ^^^'^  taken  to  render  it  as  little 
The  maxim,"  said  Lord  Herschell  in  dangerous    as    possible,    he    no    doubt 
the   same   ease,   "has   no   special  appli-  voluntarily  subjects  himself  to  the  risks 
cation  to  the  case  of  employer  and  em-  inevitably    accompanying   it,    and    can- 
ployed,  though  its  application  may  well  not,  if  he  suffers,  be  permitted  to  com- 
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rule,  is  a  question  already  discussed  in  a  former  chapter.     See  §§ 
1112-1111,  ante. 

1293.  [376]  Doctrine  that  voluntary  action  is  inferable,  as  matter  of 
law,  when  appreciation  of  an  extraordinary  risk  is  proved. — 
a.  United  Kingdom  and  British  colonies. — The  earlier  decisions  in 
England  proceed  upon  the  theory  that  the  servant's  inability  to  main- 
tain the  action  became  a  necessary  inference  as  soon  as  it  was  clearly 
established  that  he  had  accepted  or  remained  in  the  employment 
with  a  full  comprehension  of  the  risk  from  which  his  injury  resulted.^ 
This  theory  is  now  superseded  in  that  country  and  its  colonial  de- 


plain  that  a  wrong  has  been  done  him, 
«ven  though  the  cause  from  which  he 
suffers  might  give  to  others  a  right  of 
action.  For  example,  one  who  has 
agreed  to  take  part  in  an  operation  ne- 
cessitating the  production  of  fumes  in- 
jurious to  health  would  have  no  cause 
of  action  in  respect  of  bodily  suffering 
or  inconvenience  resulting  therefrom, 
though  another  person  residing  near  to 
the  seat  of  these  operations  might  well 
maintain  an  action  if  he  sustained  such 
injuries  from  the  same  cause." 

"A  workman,  whether  he  belongs  to 
the  regular  staff  of  the  occupier  of 
premises,  or  is  called  in  for  the  occa- 
sion, cannot  be  heard  to  complain  that 
a  part  of  those  premises  which  he  is 
hired  to  repair  was  in  a  dangerous  con- 
dition, as  he  is  paid  for  the  risk  he  runs 
in  doing  the  work,  and  voluntarily  in- 
curs it."  Roberts  &  W.  Employers'  Lia- 
bility, 3d  ed.  252,  quoted  witli  approval 
by  Fry,  L.  J.,  in  Thomas  v.  Quarter- 
maine"  (1887)  L.  R.  18  Q.  B.  Div.  685, 
702,  56  L.  J.  Q.  B.  N.  S.  340,  57  L.  T. 
N.  S.  537,  35  Week.  Rep.  55,  51  J.  P. 
516. 

"If  people  \vill  enter  into  dangerous 
employment,  they  do  so  without  making 
other  people  liable  for  injuries  they 
sustain."  Lindley,  L.  J ,  in  his  opinion 
delivered  in  the  court  of  appeals  in 
Smith  V.  Baker  (1891)  A.  C.  325,  343. 
In  the  same  case  (p.  346),  Lord  Bram- 
well  argues  on  the  hypothesis  that  the 
maxim  operates  as  a  bar  to  an  action 
under  such  circumstances,  and  ex- 
pressly approves  of  the  statement  in 
the  court  of  appeal,  that  "a  person  who 
is  eng-aged  to  perform  a  dangerous 
operation  takes  the  risk  of  the  opera- 
tion of  the  work  that  he  is  called  on  to 
perform." 

If  the  employment  is  in  its  own  na- 


ture attended  with  danger,  the  work- 
man is  presumed  to  know  its  danger, 
and  therefore,  if  he  voluntarily  en- 
gages in  it,  he  is  not  entitled  to  com- 
plain of  the  danger  attending  it.  In 
such  a  case  the  maxim.  Volenti  nmi  fit 
injuria,  is  applicable.  Gooh  v.  Bell 
(1857)   20  Sc.  Sess.  Cas.  2d  series,  137. 

See  also  Rudd  v.  Bell  (1887),  13  Ont. 
Rep.  47,  where  a  servant  whose  hand 
came  into  coniaet  with  the  knives  of  a 
jointer  working  through  a,  slot  in  a 
table  was  denied  recovery. 

1  Skipp  V.  Eastern  Counties  R.  Go. 
(1853)  9  Exch.  223,  3  C.  L.  R.  185,  23 
L.  J.  Exch.  N.  S.  23;  Senior  v.  Ward 
(1859)  1  El.  &  El.  385,  28  L.  J.  Q.  B.  N. 
S.  139,  5  Jur.  N.  S.  172,  7  Week.  Rep. 
261,  10  Mor.  Min.  Rep.  846;  Griffiths  v. 
Gidloio  (1858)  3  Hurlst.  &  N.  648,  27 
L.  J.  Exch.  N.  S.  404,  10  Mor.  Min. 
Rep.  639. 

The  most  elaborate  presentment  of 
this  view  is  to  be  found  in  the  leading 
case  of  Woodley  v.  Metropolitan  Dist. 
R.  Go.  (1877)  L.  R.  2  Exch.  Div.  384. 
Three  out  of  five  justices  of  the  court 
of  appeal  held  that  no  action  could  be 
maintained  against  a  railway  company 
by  a  contractor's  servant  who  was  in- 
jured, while  working  on  the  track,  by  a 
passing  train  which  came  upon  him  un- 
expectedly, owing  to  the  failure  of  the 
company  to  have  a  proper  system  by 
which  warning  could  be  conveyed  to 
laborers  in  the  plaintiff's  position. 
Cockburn,  Ch.  J.,  said:  "If  the  plain- 
tiff, in  doing  the  work  on  the  railway, 
is  to  be  looked  upon  as  the  servant  of 
the  company,  the  decision  of  the  court 
of  exchequer  in  his  favor  cannot,  as  it 
seems  to  me,  be  upheld.  It  could  not 
be  said  that  any  deception  was  practised 
on  the  plaintiff  as  to  the  degree  of 
danger  to  which  he  would  be  exposed. 
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pendencies  by  the  one  which  will  be  explained  in  §  1294,  post.  But 
even  in  the  cases  which  have  established  the  new  rule  there  has  been 
more  or  less  difference  of  opinion.  Some  distinguished  judges  have 
unreservedly  declared  themselves  in  favor  of  retaining  the  original 


He  must  be  taken  to  have  been  aware 
of  the  nature  and  character  of  the  work 
and  its  attendant  risks  when  he  entered 
into  the  employ  of  the  contractor  for 
the  job  in  question,  or,  at  all  events,  he 
must  have  become  fully  aware  of  it  as 
soon  as  he  began  to  work.  If  he  had 
been  misled  in  supposing  that  pre- 
cautionary measures  such  as  the  danger- 
ous nature  of  the  service  rendered 
reasonably  necessary  would  be  taken,  he 
had  a  right  to  throw  up  his  engagement 
and  to  decline  to  go  on  with  the  work; 
and  such  would  have  been  his  proper 
course.  But,  with  a  full  knowledge  of 
the  danger,  he  continued  in  the  employ- 
ment, and  had  been  working  in  the  tun- 
nel for  a  fortnight  when  the  accident 
happened.  A  man  who  enters  on  a 
necessarily  dangerous  employment  with 
his  eyes  open  takes  it  with  its  accom- 
panying risks.  On  the  other  hand,  if 
the  danger  is  concealed  from  him  and 
an  accident  happens  before  he  becomes 
aware  of  it,  or  if  he  is  led  to  expect,  or 
may  reasonably  expect,  that  proper  pre- 
cautions will  be  adopted  by  the  em- 
ployer to  prevent  or  lessen  the  danger, 
and  from  the  want  of  such  precautions 
an  accident  happens  to  him  before  he 
has  become  aware  of  their  absence,  he 
may  hold  the  employer  liable.  If  he  be- 
comes aware  of  the  danger  which  has 
been  concealed  from  him,  and  which  he 
had  not  the  means  of  becoming  ac- 
quainted with  before  he  entered  on  the 
employment,  or  of  the  want  of  the  nec- 
essary means  to  prevent  mischief,  his 
proper  course  is  to  quit  the  employ- 
ment. If  he  continues  in  it  he  is  in  the 
same  position  as  though  he  had  accept- 
ed it  with  a  full  knowledge  of  its  dan- 
ger in  the  first  instance,  and  must  be 
taken  to  waive  his  right  to  call  upon  the 
employer  to  do  what  is  necessary  for 
his  protection,  or,  in  the  alternative,  to 
quit  the  service.  If  he  continues  to  take 
the  benefit  of  the  employment  he  must 
take  it  subject  to  its  disadvantages. 
He  cannot  put  on  the  employer  terms  to 
which  he  has  now  full  notice  that  the 
employer  never  intended  to  bind  him- 
self. It  is  competent  to  an  employer,  at 
least  so  far  aa  civil  consequences  are 


concerned,  to  invite  persons  to  work  for 
him  under  circumstances  of  danger 
caused  or  aggravated  by  want  of  due 
precautions  on  the  part  of  the  employ- 
er. If  a  man  chooses  to  accept  the  em- 
ployment, or  to  continue  in  it  with  a 
knowledge  of  the  danger,  he  must  abide 
by  the  consequences,  so  far  as  any  claim 
to  compensation  against  the  employer  is 
concerned.  Morally  speaking,  those 
who  employ  men  on  dangerous  work 
without  doing  all  in  their  power  to  ob- 
viate the  danger  are  highly  reprehensi- 
ble, as  I  certainly  think  the  company 
were  in  the  present  instance. 
But  it  may  be  said  the  plaintiff  was  not 
in  the  service  of  the  defendants  at  all. 
He  was  on  their  premises,  not  only  on 
lawful  business,  but  it  may  be  said  by 
their  invitation,  as  he  was  working  un- 
der a  contractor  employed  by  them  to 
do  the  work  in  question  He  sustained 
the  injury  complained  of  through  what 
the  jury  have  found  to  have  been  negli- 
gence on  the  part  of  the  company;  he 
is  therefore  entitled  to  damages.  But 
this  reasoning  appears  to  me  to  be  fal- 
lacious. That  which  would  be  negligence 
in  a  company  with  reference  to  the  state 
of  their  premises  or  the  manner  of  con- 
ducting their  business,  so  as  to  give  a 
right  to  compensation  for  an  injury  re- 
sulting therefrom  to  a  stranger  law- 
fully resorting  to  their  premises  in  ig- 
norance of  the  existence  of  the  danger, 
will  give  no  such  right  to  one  who,  be- 
ing aware  of  the  danger,  voluntarily 
encounters  it,  and  fails  to  take  the  ex- 
tra care  necessary  for  avoiding  it.  The 
same  observation  arises  as  before :  With 
full  knowledge  of  the  manner  in  whicli 
the  traffic  was  carried  on,  and  of  the 
danger  attendant  on  it,  the  plaintiff 
thought  proper  to  remain  in  the  employ- 
ment. No  doubt  he  thought  that  by  the 
exercise  of  extra  vigilance  and  care  on 
his  part  the  danger  might  be  avoided. 
By  a  want  of  particular  care  in  deposit- 
ing one  of  his  tools  he  exposed  himself 
to  the  danger,  and  unfortunately  suf- 
fered from  it.  He  cannot,  I  think,  make 
the  company  liable  for  injury  arising 
from  danger  to  which  he  voluntarily 
exposed   himself.     The   contractor,   the 


§  1293]  VOLENTI  NON  ?IT  INJURIA.  3629 

doctrine.*  Others,  while  they  admit  that  proof  of  the  servant's 
knowledge  of  the  risk  which  caused  his  injury  is  not  of  itself  suffi- 
cient to  let  in  the  operation  of  the  maxim,  have  so  qualified  the  effect 
of  this  concession,  both  by  the  language  in  which  they  have  stated 

immediate  employer  of  the  plaintiff,  un-  2  in  Yarmouth  v.  France  ( 1887 )  L. 
dertook  to  execute  work  which  he  knew  R.  19  Q.  B.  Div.  G47,  667,  17  Eng.  Eul. 
would  be  attended  with  danger  in  the  Cas.  217,  Lopes,  L.  J.,  thus  sums  up 
circumstances  under  which  it  was  to  be  his  views  with  regard  to  the  applica- 
executed.  The  plaintiff  as  his  servant  tion  of  the  maxim  in  cases  where  the 
did  the  same.  They  are  in  a  very  dif-  servant  brings  suit  under  the  em- 
ferent  position  from  that  in  which  they  ployers'  liability  act  of  1880:  "Where- 
would  have  stood  had  they  been  at  work  as,  before  the  act  of  knowledge  would 
on  the  defendant's  premises  in  igno-  have  disentitled  the  workman  to  re- 
rance  of  the  danger."  Mellor,  J.,  ex-  cover,  now  knowledge  in  the  specified 
pressed  his  concurrence  as  follows:  cases  is  no  longer  to  create  a  disability, 
"When,  therefore,  the  contractor  in  this  provided  the  workman  gives  informa- 
case  undertook  to  perform  the  work  in  tion;  but  if,  after  giving  information, 
question,  and  in  the  performance  of  he  continues  in  the  employment  know- 
which  the  plaintiff  was  engaged  at  the  ing  the  danger  he  is  incurring  the  same 
time  of  the  accident  it  is  reasonable  to  inference  arises  as  heretofore,  viz.,  the 
assume  that  the  character  and  nature  inference  that  he  voluntarily  runs  the 
of  the  work  was  duly  considered  and  in-  risk;  and  any  evidence  of  negligence 
eluded  in  the  price  paid  for  it;  and  arising  from  any  breach  of  duty  on  the 
if  the  plaintiff  thought  that  there  was  part  of  the  employer  is  by  the  work- 
danger  of  an  unusual  character  in  the  man's  conduct  displaced."  See  further, 
nature  of  the  work,  he  ought  either  to  as  to  this  judge's  views,  in  §  1302,  note 
have  stipulated  with  his  master  or  the  4,  post. 

company  to  provide  some  additional  In  Membery  v.  Great  Western  R.  Co. 
means  or  precautions  against  such  pos-  (1889)  L.  R.  14  App.  Cas.  179,  58  L.  J. 
sible  danger,  or,  as  he  was  better  able  Q.  B.  N.  S.  563,  61  L.  T.  N.  S.  566,  38 
to  judge  than  they  whether  the  work  Week.  Rep.  145,  54  J.  P.  244,  Lord 
could  safely  be  performed  without  ad-  Bramwell  expressed  a  very  decided 
ditional  precautions,  he  ought  to  have  opinion  that  the  maxim  was  a  bar  to 
refused  the  task  unless  they  were  pro-  the  action  simply  for  the  reason  that 
vided.  ...  I  think  that  the  com-  the  servant  had  been  fully  aware  of  the 
pany  can  in  no  respect  be  said  to  be  danger  to  which  he  was  exposed.  See 
guilty  of  negligence.  They  conducted  §  1294,  note  12,  post,  for  the  facts, 
the  business  in  the  ordinary  way,  and  In  Smith  v.  Baker  (1891)  A.  C.  325, 
the  accident  did  not  occur  through  any  60  L.  J.  Q.  B.  N.  S.  683,  40  Week.  Rep. 
misconduct  or  mismanagement  on  their  392,  65  L.  T.  N.  S  467,  55  J.  P.  660, 
part.  I  think  that  the  plaintiff,  who  by  which  the  new  theory  was  definitely 
must  be  presumed  to  know  the  ordinary  settled,  the  same  eminent  jurist  record- 
traffic  of  the  company,  and  the  limited  ed  an  emphatic  dissent  from  the  con- 
space  within  which  he  had  to  work,  elusions  arrived  at  by  the  House  of 
came  within  the  maxim.  Volenti  non  fit  Lords.  The  original  theory  seems  also 
injuria,  and  has,  at  all  events,  no  rem-  to  have  held  its  ground  in  Scotland 
edy  against  the  defendants.  .  .  .  almost  up  to  the  time  when  Smith  v. 
In  the  present  case  the  plaintiff  had  Baker  was  decided, 
probably  the  same  opportunity  of  judg-  In  Fraser  y.  Eood  (1887)  15  Sc.  Sess. 
ing  of  .the  possible  danger  as  his  master  Cas.  4th  series,  178,  it  was  held  that, 
had  and  might  have  declined  the  work,  although  the  vicious  temper  of  a  horse 
and'refused  to  undertake  it,  without  ad-  was  a  defect  m  the  plant  of  his  em- 
ditional  precautions  being  taken  or  ployer,  a  stableman  who  entered  his 
means  provided  by  his  master,  but,  as  stall,  having  known  for  four  years  that 
it  appears  to  me,  that  was  a  matter  af-  the  animal  was  a  dangerous  one,  was,  as 
fectmc  his  relation  with  his  master,  and  matter  of  law,  debarred  from  recover- 
not  in  any  way  affecting  the  duty  of  ing  for  injuries  caused  by  a  bite, 
the  company  "  I"  another  case,  where  a  judge  put 
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their  abstract  doctrinal  position,  and  by  tbe  practical  construction 
which  they  have  placed  upon  the  maxim  with  reference  to  concrete 
facts,  that  the  adoption  of  their  views  would  do  very  little  to  improve 
the  servant's  position.  Indeed,  their  utterances  have  been  cited  as 
authority  for  decisions  which  are  in  no  respect  different  from  what 
they  would  have  been  if  the  original  English  theory  had  been  relied 
upon.* 

b.  United  States. — In  most  of  the  American  states  the  correctness 
of  the  original  English  theory  has  always  been  taken  for  granted, 
the  consequence  being  that  the  servant's  position  in  cases  where  he  is 
shown  to  have  had  knowledge  of  the  abnormal  risk  to  which  his 
injury  was  due  is  the  same,  whether  the  master  relies  upon  the 
theory  of  a  contractual  assumption  of  that  risk  or  upon  the  defense 
furnished  by  the  maxim.* 

the  question  to  the  jury  whether  "the  missed    in    two    Australian    cases.      In 

plaintiflf,  a   carrier,   Icnowing  the  char-  one  of  these  it  was  laid  down  that  the 

acter  of  a  restive  horse  he  was  told  to  servant    cannot    recover    if,    before   the 

drive,"   did,   with   that  knowledge   and  happening  of  the  accident,  he  had  full 

with  knowledge  of  the  danger  to  which  knowledge,  not  merely  of  the  facts,  but 

he  was  exposed,   undertake  the  charge  of   the   risks   attendant   upon   the   per- 

of  it,  "a  finding  that  the  plaintiff  knew  formance     of    his     duties.       Collins    v. 

of   the   horse's   character   and  the   risk  Uunro    (1887)    14  Vict.   L.  R.    (L.)    1. 

he  ran  in  taking  charge  of  it"  was  held  In  the  other  the  maxim  was  held  to  be 

to  imply  that  the  plaintiff  went  volun-  a,  bar  to  the  action,  as  a  matter  of  law, 

tarily  to  drive  the  horse  and  undertook  where  the  plaintiff  went  on  using  a  de- 

the  risk,  and  to  amount,  therefore,  to  a  fective  boiler  after  receiving  a  promise 

verdict   for   the   defendant.     Wilson   v.  that   it  should   be   repaired.     Simat  v. 

Boyle     (1889)     17    Sc.    Sess.    Cas.    4th  Silva    (1887)    8  New.  So.  Wales  L.  R, 

series,  62.  (L.)    415.     The  correctness   of  the  lat- 

3  In   Yarmouth  v.  France    (1887)    L.  ter  decision  was  questioned  in  Patter- 

R.  19  Q.  B.  Div.  647,  57  L.  J.  Q.  B.  N.  son  v.  Stevens  (1890)   1  New.  So.  Wales 

S.  7,  36  Week.  Rep.  283,  17  Eng.  Rul.  L.  R.    (L.)    83,  on  the  ground  that  it 

Cas.  217,  it  is  mentioned  that  for  some  was  inconsistent  with  Thomas  v.  Quar- 

months  after  the  publication  of  the  opin-  termaine.    This  change  of  view  was  pre- 

ions    delivered    in    Thomas   v.    Quarter-  sumably  the  result  of  the  explanatory 

maine   (1887)   L.  R.  18  Q.  B.  Div.  685,  remarks  in  Yarmouth  v.  France.     But 

56  L.  J.  Q.  B.  340,  57  L.  T.  N.  S.  537,  even  under  the  older  theory,   the  deci- 

35  Week.   Rep.   555,  51  J.  P.   516,  the  sion   is   probably  erroneous  in  view  of 

judges   of   the   courts   of   first   instance  the  fact  that  the  servant  had  gone  on 

made  a  practice  of  taking  cases  from  the  working  in  reliance  on  the  promise  of 

juries  whenever  the  servant's  knowledge  repairs.     See  chapter  LV.,  post. 
of  the  risk  was  proved,  this  course  being       4  In   the   following   cases   the   maxim 

supposed  to  be  justified  or  required  by  was  explicitly  referred  to  as  operating 

the  decision  of  the  court  of  appeal.  That  to  bar  the  servant's  recovery  in  an  ac- 

this  supposition  was  not  altogether  in-  tion    against   his    employer.     Devitt   v. 

excusable    is    clear    from    the    extracts  Pacific  R.  Co.   (1872)   50  Mo.  302;  Mad 

from  the  opinions  both  of  Bowen  and  River  &  L.  E.  R.  Co.  v.  Barber   (1856) 

Fry,  LL    J.,  which   is  set  out  in  note  5  Ohio  St.  541,  67  Am.  Dec.  312;  West 

11   to   the  following  section.  v.  Southern  P.  Go.    (1898)   29  C.  C.  A. 

The  true  significance  of  the  decision  219,  56  U.   S.  App.  323,  85   Fed.  392; 

ot   Thomas  v.  Quartermaine,  as  it  was  Williams    v.    Louisville    &    N.    R.    Go. 

afterwards    explained    in    Yarmouth   v.  (1901)    111    Ky.    822,    64    S.   W.    738; 

France    (see    §    1294,    post),    was   also  Bogenschwtz   v.   Smith    (1886)    84   Ky. 
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In  Alabama  the  extreme  view  was  at  first  taken  that  the  maxim 
never  constituted  a  defense  to  an  action  under  an  employers'  liability 
act  which  was  copied  from  that  of  England.*  But  this  doctrine  was 
repudiated  five  years  afterwards  by  a  decision  which  embodied  the 
more  rigorous  rule  that  the  maxim  is  applicable,  as  a  matter  of  law, 
whenever  the  risk  was  appreciated  by  the  servant.® 

In  two  Massachusetts  cases  a  strong  inclination  was  manifested  to 
adopt  the  English  doctrine  explained  in  §  1294,  post?  But  shortly 
afterwards,  that  doctrine  was  denied  to  be  applicable  to  a  case  in 
which  the  risk  was  due  to  the  condition  of  a  permanent  structure 


330,  1  S.  W.  578;  Southern  P.  Co.  v. 
Johnson  (18y5)  16  C.  C.  A.  317,  44  U. 
S.  App.  1,  69  Fed.  559. 

In  Knisley  v.  Pra,U  (1896)  148  N.  Y. 
372,  32  L.R.A.  367,  42  N.  E.  986,  where 
the  servant  was  injured  by  reason  of 
the  master's  failure  to  fence  machinery, 
as  required  by  statute,  the  court  said: 
"Where  the  obvious  risks  of  the  business 
result  in  injury,  the  inability  of  the  em- 
ployee to  sue  is  due  to  the  fact  that 
he  voluntarily  assumed  those  risks,  not 
necessarily  under  an  implied  contract  to 
do  so,  but  by  an  independent  act  of 
waiver  evidenced  by  his  entering  the  em- 
ployment with  a  full  knowledge  of  all 
the   facts." 

A  similar  doctrine  has  been  applied 
in  several  American  cases,  where  the 
defendant  was  not  the  plaintiflf's  mas- 
ter, and  the  doctrine  of  a  contractual 
assumption  of  risks  had,  therefore,  no 
pertinence. 

An  employee  of  a  railroad  company 
which  has  the  right  under  a  contract 
to  use  the  railroad  track  of  another 
party  has  no  right  of  action  against 
the  owner  of  the  track  for  injuries  re- 
ceived in  consequence  of  his  foot  becom- 
ing caught  in  a  defective  or  improper- 
ly protected  frog  in  such  track,  where 
he  went  to  work  upon  the  track  know- 
ing its  condition.  His  assumption  of 
the  risks  of  the  employment  is  no  less 
than  if  he  had  been  under  contract  with 
such  owner.  Wood  v.  Locke  ( 1888 )  147 
Mass.  604,  18  N.  E.  578. 

The  danger  which  arises  from  the  fact 
that  merchandise  is  piled  against  the 
slats  inclosing  the  well  of  a  freight  el- 
evator in  a  leased  store  in  such  a  man- 
ner that  the  tenant's  employees  can 
only  start  the  elevator  by  standing  on 
the  platform  is  obvious,  and  therefore 
accepted  by  them  in  such  a  sense  that 


one  of  them  cannot  hold  the  landlord 
liable  for  injuries  received  in  operat- 
ing the  elevator.  McCarthy  v.  Vaster 
(1892)   156  Mass.  511,  31  N.  E.  385. 

In  Erslew  v.  Tslew  Orleans  &  N.  E.  R. 
Co.  (1897)  49  La.  Ann.  86,  21  So.  153, 
it  was  conceded  that  a  brakeman  em- 
ployed by  a  steam  railroad,  who  was  in- 
jured through  being  swept  off  the  top 
of  a  car  by  a  guy-wire  maintained  in 
a  dangerous  position  by  an  electric  rail- 
road company,  would  be  debarred  from 
recovering  damages  from  the  latter  com- 
pany if  it  had  been  proved  that  he  had 
continued  in  the  service  with  a  positive 
knowledge  of  the  precise  danger  as- 
sumed; but  it  was  held  that  the  evi- 
dence did  not  establish  the  conclusion. 

6  Mobile  &  B.  B.  Co.  v.  Eollorn 
(1887)  84  Ala.  133,  4  So.  146.  The 
court  said:  "If  it  was  intended  in 
Thomas  v.  Quartermaine  (1887)  L.  R. 
18  Q.  B.  Div.  685,  56  L.  J.  Q.  B.  N.  S. 
340,  57  L.  T.  N.  S.  537,  35  Week.  Rep. 
555,  51  J.  P.  516,  to  apply  the  maxim. 
Volenti  non  fit  injuria,  to  the  case  of 
a  defect  of  which  the  employer  was 
aware  and  negligently  failed  to  rem- 
edy, we  are  not  willing  to  adopt  such 
construction    of   the   statute." 

6  Birmingham  B.  &  Electric  Co.  v. 
Allen  (1892)  99  Ala.  359,  20  L.R.A. 
457,  13  So.  8.  To  the  same  general  ef- 
fect see  Louisville  d>  N.  if.  Co.  v.  Banks 
(1894)  104  Ala.  508,  16  So.  547;  Louis- 
mile  d  N.  B.  Co.  V.  Stutts  (1894)  105 
Ala.  368,  53  Am.  St.  Rep.  127,  17  So. 
29;  Alabama  G.  S.  B.  Co.  v.  Davis 
(1898)  119  Ala.  572,  24  So.  862;  Bridg- 
es V.  Tennessee  Coal,  I.  &  B.  Co.  (1895) 
109  Ala.  287,  19  So.  495. 

">  In  Fitzgerald  v.  Connecticut  River 
Paper  Co.  (1891)  155  Mass.  156,  31  Am. 
St.  Rep.  537,  29  N.  E.  464,  it  was  held 
that  an  employee  in  attempting  to  de- 
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which  had  remained  unchanged  since  the  servant  began  work,  several 
years  before  the  accident.'  In  a  still  later  case  it  was  laid  down  that 
where  a  new  risk  is  created  by  the  introduction  of  new  appliances 
after  the  servant  has  entered  the  employment,  and  he  continues  to 
work  without  any  objection,  he  is  as  much  debarred  from  an  action 
as  if  the  risk  had  existed  when  he  first  entered  the  employment.® 
[The  view  now  taken  by  this  court  apparently  is  that  if  the  risk 


scend  slippery  steps  holding  by  the 
rail  does  not,  as  matter  of  law,  volun- 
tarily assume  the  risk  of  slipping  and 
falling,  where,  although  she  knows  their 
condition  and  that  there  is  some  danger 
in  passing  over  them,  their  condition  is 
constantly  changing  with  spray  falling 
on  them  and  freezing,  the  extent  of  the 
danger  is  not  obvious,  from  a  mere  oc- 
ular inspection,  and  she  has  no  means 
of  egress  from  the  building  she  works 
in  except  the  steps. 

In  Mahoney  v.  Dore  (1892)  155 
Mass.  513,  30  N.  E.  366,  where  a  fe- 
male employee  was  injured  through 
slipping  on  a  staircase  which  became 
temporarily  covered  with  ice  during  the 
term  of  her  employment,  it  was  held 
to  be  a  question  of  fact  whether,  when 
she  started  down  the  stairs,  she  under- 
stood and  appreciated  the  danger  of  go- 
ing, and,  if  she  understood  it,  whether 
she  assumed  it  voluntarily,  or  because 
she  felt  obliged  to  continue  in  the  serv- 
ice and  make  the  best  of  the  situation 
in  which  she  found  herself.  Knowlton, 
J.,  after  laying  it  down  that  the  maxim 
was  a  conclusive  defense  in  the  case  of 
ordinary  risks  and  extraordinary  dan- 
gers which  may  be  considered  normal, 
proceeded  thus:  "But  in  a  much  larger 
class  of  cases  it  is  a  question  of  fact, 
when  one  has  been  injured  by  reason 
of  an  exposure  which  he  knew  involved 
some  risk,  whether  he  voluntarily  took 
the  risk  of  the  injury  which  he  received. 
The  question  divides  itself  into  two 
parts,  first,  whether  he  understood  and 
appreciated  the  risk,  which  is  sometimes 
a  question  of  law  and  sometimes  a  ques- 
tion of  fact;  secondly,  if  he  appreciated 
it,  whether  he  assumed  it  voluntarily 
or  acted  under  such  an  exigency,  or  such 
an  urgent  call  of  duty,  or  such  con- 
straint of  any  kind,  as,  in  reference  to 
the  danger,  deprives  his  act  of  its  volun- 
tary character.  He  may  reluctantly,  so 
far  as  the  danger  is  concerned,  and  un- 
der extraneous  pressure  which  amounts 


almost  to  compulsion,  expose  himself  to 
a  danger  which  originates  in  another's 
fault,  and  under  such  circumstances  it 
cannot  be  said  that  he  assumes  the  risk 
voluntarily.  .  .  .  The  tendency  of 
recent  decisions  is  to  hold  that,  in  re- 
gard to  dangers  growing  out  of  the  mas- 
ter's negligence,  which  are  not  covered 
by  the  implied  contract  between  the 
master  and  servant  when  the  service 
was  undertaken,  it  is  a  question  of  fact 
whether  a  servant  who  works  on,  appre- 
ciating the  risk,  assumes  it  voluntarily 
or  endures  it  because  he  feels  con- 
strained to.''  The  learned  judge  added 
that  he  was  not  aware  of  any  adjudica- 
tions in  Massachusetts  which  were  nec- 
essarily inconsistent  with  the  "just  and 
reasonable  doctrine"  of  Smith  v.  Baker 
(see  §  1294,  note  7,  post,  although  dif- 
ferent opinions  had  been  expressed  in 
the  point  ruled  in  that  case  by  eminent 
judges,  both  English  and  American. 

8  O'Maley  v.  South  Boston  Gaslight 
Co.  (1893)  158  Mass.  135,  47  L.R.A. 
161,  32  N.  E.  1119  (servant  denied  re- 
covery for  injuries  caused  by  the  want 
of  guards  upon  a  run  along  which  he 
was    employed    to   wheel    coal). 

9  Carrigan  v.  WasKburn  &  M.  Mfg. 
Co.  (1898)  170  Mass.  79,  48  N.  E.  1079. 
Compare  Davis  v.  Forbes  (1898)  171 
Mass.  548,  47  L.R.A.  170,  51  N.  E.  20, 
where  a  servant  was  denied  recovery 
for  injuries  caused  by  a  defective  strap. 
The  maxim  was  not  mentioned  in  the 
opinion  of  the  majority,  but  Knowlton, 
J.,  in  a  lengthy  dissenting  judgment, 
argued  on  the  assumption  that  the 
rights  of  the  plaintiff  turned  upon  the 
question  whether  the  servant  was  vol- 
ens,  and  he  considered  that  this  ques- 
tion, in  view  of  the  fact  tnat  the  risk 
had  been  superadded  to  the  employment, 
was  for  the  jury  to  determine. 

See  Marks  v.  Harriet  Cotton  Mills 
(1905)  138  N.  C.  401,  50  S.  E.  769,  3 
Ann.  Cas.  812  (following  the  English 
rule). 
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is  one  existing  at  the  time  the  employment  begins,  the  risk,  if 
known,  is  assumed  by  the  servant  by  virtue  of  his  contract;  but  if 
it  is  a  risk  added  after  the  employment,  then,  if  known,  the  risk  is 
assumed  by  reason  of  the  servant's  conduct  in  remaining  in  the 
employment.*"]  It  would  seem,  therefore,  that  this  court  has  finally 
elected  to  repudiate  the  English  doctrine  in  toto.  Compare  §  1303, 
post. 

1294.  [377]  Doctrine  that  voluntary  action  is  not  inferable,  as  mat- 
ter of  law,  when,  appreciation  of  an  extraordinary  risk  is  proved. — 
a.  United  Kingdom  and  British  Colonies. — After  an  extraordinarily 
protracted  and  elaborate  discussion  by  some  of  the  ablest  of  the  Eng- 
lish judges,  it  has  at  length  been  finally  settled  that,  in  order  to  let  in 
the  defense  embodied  in  the  maxim,  it  is  necessary  to  do  something 
more  than  to  prove  that  the  servant  knew  of  and  comprehended  the 
risk  from  which  his  injury  resulted. 

This  doctrine  is  possibly  recognized  in  an  early  Scotch  case  which 
was  afterwards  declared  by  the  House  of  Lords  to  have  been  rightly 
decided  on  the  facts.*  But  the  language  used  was,  as  is  indicated 
by  the  passage  quoted  in  the  note  below,  rather  nebulous,  and  more 
than  thirty  years  elapsed  before  the  theory  thus  vaguely  hinted  at 
was  adopted  by  any  English  judge.  The  decision  referred  to  was, 
however,  carefully  limited  to  the  point  that  voluntary  action  is  not 
necessarily  deducible  from  the  servant's  knowledge,  if  the  injury 
was  caused  by  the  master's  breach  of  a  specific  duty  imposed  by 

10  In   Oooney  v.   Commonwealth  Ave.  English  of  that,"  said  the  learned  judge, 

Street  R.  Co.    (1907)    196  Mass.  11,  81  "would    just    be    that,    if    the    pursuer 

N.   E.    905,   the   court   held   that   there  wished  to  be  killed,  why  let  him  be  so. 

could  be  no  assumption  of  risk  by  con-  But  I   am  afraid  that  will  hardly  do. 

tract  where  the  injured  servant  was  em-  Suppose  that  the  pursuer  had  walked 

ployed  before  the  negligent  servant  was  up   to  the  blast  and  sat  down   on  the 

hired,   and   that   if   the   risk   of   injury  top  of  the  charge,  it  could  scarcely  be 

from  the  negligence  of  such  incompetent  pleaded   that   Duff    [the   foreman]    was 

servant   was   assumed   at   all,    it  must  entitled  then  to  fire  the  shot,  and  say 

have  been  by  conduct.  that  if  the  pursuer  wished  to  be  blown 

lln  Sword  v.  Cameron  (1839)  1  Sc.  up  he  should  be  indulged."  This  case 
Sess.  Cas.  2d  series,  493,  where  the  de-  was  relied  upon  by  Lord  Watson  in 
fendant  was  held  liable  for  a  defective  Smith  v.  Baker  (1891)  A.  0.  325,  60 
system  in  blasting  which  left  the  work-  L.  J.  Q.  B.  N.  S.  683,  65  L.  T.  N.  S. 
man  an  insufficient  interval  to  reach  a  467,  55  J.  P.  660,  40  Week.  Rep.  392, 
place  of  safety  after  the  signal  to  fire  who  considered  that  Lord  Cranworth, 
the  charge.  Lord  Mackenzie  remarked  although  he  did  not  refer  directly  to 
that  he  did  not  see  any  ground  for  sup-  the  maxim,  must  have  approved  of  the 
porting  the  finding  of  the  lower  court  reasoning  of  the  Scotch  court,  as  he  ex- 
implying  that  the  plaintiff  had  not  used  pressed  the  opinion  that  tfte  decision 
sufficient  expedition  to  escape,  except  it  was  justifiable,  in  Barton's  Hill  Coal 
should  be  thought  that  the  maxim  Vo-  Co.  v.  Reid  (1858)  4  Jur.  N.  S.  767,  3 
lenti  non  fit  injuria,  could  apply.  "The  Macq.  H.  L.  Cas.  290. 
M.  &  S.  Vol.  III.— 228. 
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statute  for  the  protection  of  the  servant.''  A  few  years  afterwards  a 
similar  doctrine,  devested  of  this  restriction,  was  propownded  in  a 
dissenting  opinion  delivered  by  Mellish,  L.  J.,  in  a  case  where  the 
action  was  brought  by  the  servant  of  a  contractor  against  the  railway 
company  by  which  the  latter  was  employed.* 

The  fact  that  this  case  was  decided  only  by  a  bare  majority  of  three 


2  Britton  v.  Great  Western  Cotton,  Go. 
(187^)  L.  E.  7  Exch.  130,  41  L.  J. 
Exch.  N.  S.  99,  27  L.  T.  N.  S.  125,  20 
Week.  Rep.  525,  19  Eng.  Kul.  Cas.  42, 
where  the  plaintiff's  decedent  was 
caught  in  an  unprotected  tty  wheel  while 
greasing  the  bearings.  The  reasons  of 
the  judges  are  rather  obscurely  stated, 
and  the  difiSculty  of  ascertaining  their 
precise  point  of  view  is  increased  by  the 
fact  that  the  language  ascribed  to  them 
in  the  Law  Reports  diflers  in  some  im- 
portant respects  from  that  found  in  the 
Law  Journal.  In  the  former  the  gist  of 
the  argument  of  Bramwell,  B.,  is  given 
as  follows  (p.  137)  :  "It  is  further  con- 
tended that  at  any  rate  the  deceased 
knew  the  danger  as  well  as  his  employ- 
ers. That  may  be  doubtful  in  fact. 
.  .  .  Assuming,  however,  that  he  did 
share  his  employer's  knowledge,  it  must 
be  remembered  that  the  liability  of  the 
defendants  here  is  not  at  common  law, 
but  by  statute.  They  are  in  default  to 
begin  with,  and  the  mere  circumstance 
that  the  deceased  entered  on  a  danger- 
ous employment  does  not  exonerate 
them,  unless  he  knew  the  nature  of  the 
risk  to  which,  in  consequence  of  that 
default,  he  was  exposed."  In  the  Law 
Journal  the  last  sentence  is  considerably 
expanded,  and  appears  in  this  form  (p. 
101 )  :  "Here  the  plaintiff  is  not  placed 
in  the  dilemma  which  arises  when  the 
action  is  for  a  breach  of  a  duty  at  com- 
mon law.  That  dilemma  is  this, — either 
the  danger  was  obvious  or  it  was  not. 
If  obvious  the  servant  must  have  known 
it  as  well  as  the  employer ;  if  it  was  not 
obvious,  there  was  no  negligence  in  the 
employer.  That  dilemma  is  not  in  the 
plaintiff's  way  here,  for  the  duty  is  a 
statutory  one.  If  the  deceased  dis- 
pensed with  the  performance  of  it, 
knowing  the  duty  and  knowing  the  dan- 
ger, I  think  he  would  be  'volens,'  but 
not  otherwise."  In  the  latter  report 
Channell,  B.,  is  said  to  have  expressed 
his  agreement  with  Bramwell,  B.,  as  to 
the  distinction  which  he  drew  between 
an  action  on  a  breach  of  a  common-law 


duty  and  an  action  on  a  breach  of  a 
statutory  duty,  and  to  have  added:  "In 
the  latter  case,  if  the  plaintiff  rushed 
into  the  danger  with  a  full  knowledge 
of  it,  he  could  not  maintain  an  action 
for  negligence;  but  in  the  present  case 
the  deceased  [plaintiff],  though  he  was 
volens,  in  the  sense  that  he  was  at  lib- 
erty to  accept  or  reject  the  employment, 
yet  he  was  not  volens  in  the  sense  of 
being  guilty  of  contributory  negligence. 
If  the  servant,  fully  aware  of  the  dan- 
gerous nature  of  the  employment,  was 
induced  to  accept  it  by  a  higher  pay, 
then  it  is  clear  he  would  be  volens." 

3  Woodley  v.  Metropolitan  Dist.  R. 
Co.  (1877)  L.  R.  2  Exch.  Div.  (0.  A.) 
384.  "Is  it,  then,"  asked  the  learned 
judge,  a  necessary  inference  in  point  of 
law  from  the  fact  of  the  plaintiff  hav- 
ing worked  in  the  tunnel  for  a  fort- 
night, without  making  any  objection 
and  without  abandoning  his  service  with 
his  master,  that  he  consented  to  the 
company's  running  their  trains  as  usual 
without  taking  any  precautions  for  the 
safety  of  the  workman  m  the  tunnel? 
In  my  opinion  it  is  not.  In  the  first 
place,  it  is  by  no  means  certain  that  the 
plaintiff,  an  ordinary  bricklayer's  labor- 
er, understood  at  all  what  the  extent  of 
the  risk  was  which  he  was  running,  or 
what  the  precautions  were  which  were 
reasonably  necessary.  In  the  next  place, 
assuming  that  he  did  understand  what 
the  risk  was  which  he  was  running, 
and  that  he  knew  that  the  workmen 
in  the  tunnel  were  not  reasonably  pro- 
tected, it  seems  to  me  it  would  be  ex- 
tremely unjust  to  hold  that  he  was  ob- 
liged either  at  once  to  quit  his  master's 
employment,  or  else  to  lose  his  right  of 
action  against  the  railway  company  for 
negligently  running  over  him.  I  think 
he  is  entitled  to  say :  'I  know  I  was  run- 
ning great  risk,  and  did  not  like  it  at 
all,  but  I  could  not  afford  to  give  up 
my  good  place  from  which  I  get  my 
livelihood,  and  I  supposed  that  if  I  was 
injured  by  their  carelessness  I  should 
have   an   action    against   the   company, 
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justices  to  two  possibly  explains  to  some  extent  the  reopening  of 
the  question  ten  years  later  in  the  same  court.  But  the  main  reason 
why  another  discussion  was  inevitable  was  that,  during  the  inter- 
vening period,  the  employers'  liability  act  had  come  into  force,  and 
it  was  necessary  to  determine  how  far,  if  at  all,  the  defense  of 
assumption  of  risks  was  open  to  the  master  in  actions  brought  under 
that  statute.  The  conclusion  of  the  court  of  appeal  was  that,  as  the 
servant  was,  by  the  words  of  the  statute,  put  upon  the  same  footing 
as  a  stranger,  he  could  no  longer  be  debarred  from  recovery  on  the 
ground  of  an  implied  agreement  to  assume  the  abnormal  risk  which 
caused  his  injury,  but  that  the  principle  embodied  in  the  maxim  was 
still  available  to  the  master  if  the  evidence  was  such  as  to  render  it 
applicable.*  If  the  judgment  in  the  ease  referred  to  had  stopped 
there,  the  differentiation  of  the  two  defenses  would  have  been  of  no 
advantage  to  the  servant,  for  the  reason  that,  under  the  earlier  de- 
cisions, it  was,  for  practical  purposes,  a  matter  of  indifference 
whether  the  effect  of  the  evidence  was  considered  with  reference  to 
the  conception  of  an  implied  contract  or  with  reference  to  the  maxim. 
In  either  event  it  was  a  peremptory  inference  of  law  that  the  servant 
could  not  recover  for  an  injury  caused  by  a  risk  which  he  compre- 
hended. See  §  1293,  ante.  But  Bowen,  L.  J.  (with  whom  Fry, 
L.  J.,  concurred),  went  on  to  draw  the  very  important  distinction 
that,  although  the  servant's  knowledge  of  the  risk  was  a  conclusive 
bar  to  his  action  under  the  theory  of  an  implied  agreement,  it  was 
merely  evidence  tending  to  show  his  acceptance  of  the  risk  in  cases 

and  that  if  I  was  killed  my  wife  and  the  streets  in  the  case  I  have  supposed 

children  would  have  their  action  also.'  is  entitled  to  maintain  his  action,  and 

Suppose  this  ease:    A  man  is  employed  in  my  opinion  his  case  does  not  differ 

by  a  contractor  for  cleaning  the  street,  from   the    case   we   have   to   determine, 

to   scrape  a  particular  street,  and  for  there  being  no  contract  between  the  de- 

the  space  of  a  fortnight  he  has  the  op-  fendants    and    the    plaintiff    any    more 

portunity  of  observing  that  a  particular  than     between      the    cabman    and    the 

hansom  cabman  drives  his  cab  with  ex-  scraper  of  the  streets.    On  the  whole,  I 

tremely  little  regard  for  the  safety  of  am  of  the  opinion  that  the  judgment  of 

the  men  who  scrape  the  streets.    At  the  the  court  below  ought  to  be  affirmed." 

end  of  a  fortnight  the  man  who  scrapes  i  Thomas  v.  Quartermaine    (1887)   .L. 

the   streets   is   negligently  run  over  by  E.  18  Q.  B.  Div.  685,  56  L.  J.  Q.  B.  340, 

the  cabman.     An  action  is  brought  in  57  L.  T.  N.  S.  537,  35  Week.  Kep.  555, 

the  county  court,  and  the  cabman  says  51    J.   P.    516.      The   doctrine   here  ex- 

in    his    defense:     'You   know   my   style  plained  seems  to  have  been  anticipated 

of  driving,  you  had  seen  me  drive  for  a  by  the  Scotch  court  of  session  in  a  case 

fortnight,    I    was    only    driving    in   my  decided  two  years  previously.     Murdoch 

usual  style.'    'Yes,  but  your  usual  style  v.  MaoTcirmon   (1885)   12  So.  Sess.  Cas. 

of    driving    is    a    very    negligent    style,  4th  series,   810.     But  the  decision   did 

and    my     Having    seen    you    drive    for  not  actually  turn  upon  the  effect  of  the 

a  fortnight  has  nothing  to  do  with  it.'  maxim,  nor  was  it  specifically  referred 

It  will  not  be  disputed  the  scraper  of  to  by  the  judges. 
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where  the  master  was  forced  to  rely  upon  the  maxim.  A  portion 
of  the  remarkably  able  judgment  in  which  this  conception  of  the 
effect  of  the  maxim  was  explained  has  been  already  quoted.  See  § 
1293,  note  3,  ante.  As  there  stated,  much  of  the  language  used  by 
the  Lord  Justices  (see  note  11  to  the  present  section)  created  a 
misapprehension  as  to  the  real  scope  of  the  doctrine  propounded,  and 
the  position  of  the  court  of  appeal  remained  somewhat  obscure  until 
the  rendition  of  another  decision  a  few  months  later.* 

s  "Mere  knowledge  of  the  danger  will  whose   opinion   has    been   quoted    in    § 

not  do;  there  must  be  an  assent  on  the  1293,  note  2,  ante,  held  that  the  maxim 

part  of  the  worlanan  to  accept  the  risk,  was  a  bar  to  the  plaintiff's  claim.   Com- 

with  a  full  appreciation  of  its  extent,  menting  on  the  construction  placed  by 

to  bring  [him]  the  workman  within  the  the  trial  judge  upon  Thomas  v.  Quar- 

maxim."     Yarmouth  v.  France    (1887)  termaine,   Lindley,    L.    J.,    said:     "The 

L.  R.  19  Q.  B.  Div.  647,  657,  17   Eng.  principles   laid  down   in  that   case  are 

Rul.  Gas.  217,  per  Lord  Esher,  summar-  no  doubt  to  be  accepted  and  followed; 

izing  the  eflfect  of  Thomas  v.  Quarter-  and,   if  I  may  say  so,   I   entirely  con- 

maine.  cur  in  them;  but  it  ia  not,  in  my  opin- 

The    plaintiflf   is   entitled    to    recover  iipn.  correct  to  regard  that  case  as  de- 

'■unless  the  circumstances  were  such  as  ciding   this.     The   facts   there   and  the 

to  warrant  a  jury  in  coming  to  the  con-  facts  here  are  materially  different.     In 

elusion  that  the  plaintiff  freely  and  vol-  Thomas  v.  QiMrtermaine  the  facts  were 

untarily,    with    full   knowledge    of    the  all  one   way;    there  was  evidence  that 

nature  and  extent  of  the  risk,  he  ran,  the  plaintiff  was  volens,  and  not  merely 

impliedly  and  agreed  to  incur  it."  Per  sciens;  he  was  not  even  directed  to  do 

Lord   Esher   in   the   same    case.     (This  what  led  to  his  injury;   he  did  it  vol- 

statement   was   adopted   in   Oslorne   v.  untarily,  of  his  own  accord;   there  was 

London  &   N.  W.  B.   Go.   [1888]   L.  R.  no    evidence     that     the     plaintiff    was 

21  Q.  B.  Div.  220.  volens;  the  plant  was  not  defective  or 

"The  question  in  each  case  must  be,  dangerous  to  persons  engaged  in  the  or- 

not  simply  whether  the   plaintiff  knew  dinary  course  of  their  employment;  the 

of   the    risk,   but   whether   the   circum-  plaintiff   had   never   complained   of   it; 

stances  are  such  as  necessarily  to  lead  the  injury  was  the  result  of  a  pure  ac- 

to   the  conclusion   that  the  whole  risk  cident;    and  the  case  might  well  have 

was  voluntarily  incurred  by  the  plain-  been  decided  on  that  ground  alone.    In 

tiff."     Per  Lindley,  L.  J.,  in  the  same  the  present  case  the  horse  was  vicious; 

case   (p.  660  of  Law  Reports ) .  the  plaintiff  was  constantly  complaining 

In    Yarmouth   v.   France   the   injury  of  i*  to  the   defendant's  foreman;    the 

was  caused  by  a  vicious  horse  bought  foreman  told  the  plaintiff'  to  go  on  driv- 

several  years  after  the  plaintiff  had  en-  ing  it,  and  the  plaintiff  did  so  rather 

tered  the  employment.     The  essence  of  than  run  the  risk  of  dismissal;  nor  is 

the  evidence  was  that  the  plaintiff'  ob-  it  possible  to  regard  this  case  as  one  of 

jected  to  driving  him,  and  told  the  fore-  accident       Under    these    circumstances, 

man  of  the  stable  that  the  horse  was  the    question    is    whether    the    plaintiff 

unsafe  to  drive,  whereupon  the  foreman  with    knowledge    and    appreciation    of 

said:   "You  have  to  drive  him;  and,  if  of  hoth   the  risk   and  the   danger  vol- 

any  accident  happens,  we  (meaning  the  untarily   took    the    risk    upon    himself, 

employer)     will    be    responsible."      The  The  plaintiff  was  not  engaged  to  drive 

trial   judge  thought  he  was   bound   by  vicious    horses;    and    the    conversation 

Thomas  v.  Quartermwine  to  decide  that  'with  the  foreman,  though  not  evidence 

there  could  be  no  recovery  for  injuries  against  the  defendant  of  any   promise 

caused  by  a  kick  which  the  plaintiff  re-  by  him  to  take  the  risk,  is,  in  my  opin- 

ceived  from  the  animal.     Two  members  ion,  admissible  to  explain  the  conduct 

of  the  court  of  appeal,  Lord  Esher  and  of  the  plaintiff,  and  to  rebut  the  infer- 

Lindley,  L.  J.,  were  of  a  different  opin-  ence  that  he  voluntarily  took  the  risk 

ion,   while   Lopes,   L.   J.,   a   portion   of  upon  himself." 
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During  the  next  four  years  the  doctrine  thus  established  was  ap- 
plied in  several  cases/  and  was  then  finally  ratified  by  a  majority  of 


Lord  Esher,  while  he  agreed  with 
these  views  in  the  abstract,  considered 
that,  on  the  facts,  Thomas  v.  Quart er- 
maine  had  been  wrongly  decided:  "For 
myself,  I  cannot  help  thinking  that 
whether  or  not  a  workman  has  volun- 
tarily agreed  to  incur  the  risk  of  defect- 
ive machinery  is  a  question  of  fact,  and 
that,  in  may  opinion,  would  have  made 
the  decision  in  Thomas  v.  Quartermaine 
wrong,  for  the  majority  of  the  judges 
there  took  upon  themselves  to  decide 
the  question  of  fact,  whereas  in  my 
opinion  they  had  no  right  to  decide  it; 
the  utmost  they  properly  could  do  was 
to  send  it  back  to  the  county  court. 
They  held  in  that  case  that  the  facts 
were  conclusive  to  show  that  the  plain- 
tiflf  did  voluntarily — in  the  sense  in 
which  they  understood  the  word — ac- 
cept the  risk.  This  revives  the  old  dif- 
ficulty as  to  contributory  negligence  in 
cases  of  railway  accidents.  ...  1 
have  always  protested  that  it  is  not  for 
the  judge  to  say  whether  or  not  a  plain- 
tiff (or  the  deceased  in  the  case  of 
negligence;  he  (the  judge)  has  no  right 
death)  has  been  guilty  of  contributory 
to  hold  that  the  evidence  of  it  is  conclu- 
sive; it  should  be  left  for  the  decision 
of  the  jury.'" 

6  A  judge  is  not  justified  in  with- 
drawing the  case  from  the  jury  unless 
the  evidence  can  bear  no  other  contruc- 
tion  than  that  the  servant  thoroughly 
understood  the  risk.  Amos  v.  Duffy 
(1890)   6  Times  L.  R.   (Q.  B.  D.)   339. 

The  maxim  is  not  a  bar  to  the  action 
where  a  defective  machine  was  stopped 
upon  the  complaint  of  the  plaintiff,  and 
he  was  told  when  he  resumed  work, 
that  it  was  working  properly.  Bacon 
V.  Dawes   (1887)   3  Times  L.  R.  557. 

"Mere  knowledge  by  the  workman 
that  a  risk  would  be  run  by  him  is  not 
enough  to  deprive  him  of  the  right  to 
recover.  There  must  be  a  thorough 
comprehension  on  his  part  of  the  dan- 
ger and  the  risk,  and  a  voluntary  under- 
taking by  him  of  that  risk  and  dan- 
ger." Brooke  v.  Eainsden  (1890)  63  L. 
T.  N.  S.  287. 

Where  a  servant  was  killed  by  falling 
from  an  unrailed  platform,  the  court 
held  that  his  continuance  of  the  service 
with  knowledge  of  the  risk  justified  a 
finding  that  he  was  willing  to  encounter 


that  risk.  ChAirch  v.  Appleby  (1889)  5 
Times  L.  R.   (Q.  B.  D.)   88. 

As  to  the  case  of  Baddeley  v.  Gran- 
ville (1887)  L.  R.  19  Q.  B.  Div.  423,  56 
L.  J.  Q.  B.  N.  S.  501,  57  L.  T.  N.  S.  268, 
36  Week.  Rep.  63,  51  J.  P.  822,  17  Eng. 
Rul.  Cas.  212,  see  chap.  Lxxn.,  post. 

A  finding  that  the  servant  knew  that 
the  frog  in  which  he  caught  his  foot 
was  not  packed  is  not  conclusive  against 
him.      LeMay    v.    Canadian    P.    R.    Co. 

(1889)  18  Ont.  Rep.  314,    (aifirmed  in 

(1890)  17  Ont.  App.  Rep.  293,  but  the 
maxim  was  not  referred  to). 

The  mere  fact  that  a  servant  does  not 
object  and  refuse  to  take  the  risk  when 
he  becomes  apprehensive  that  danger 
will  result  from  the  system  adopted  for 
doing  the  work  in  hand  does  not  show 
that  he  assumes  the  risk.  Madden  v. 
Hamilton  Iron  Forging  Co.  (1889)  18 
Ont.  Rep.  55. 

See  also  Bateman  v.  Moffatt  (1868) 
W.  W.  &  A'B.  (Victoria)  162,  §  1302, 
note  5,  post. 

Where  a  servant  of  one  of  several 
contractors  engaged  in  erecting  a  build- 
ing suffered  injury  through  the  negli- 
gent manner  in  which  another  of  those 
contractors  carried  on  his  work,  an  ac- 
tion against  the  latter  contractor  is  not 
necessarily  barred  by  the  maxim  be- 
cause the  injured  servant  had  asked  to 
be  protected  from  danger,  and  had  gone 
on  working  after  his  request  had  been 
refused.  Thrussell  v.  Handyside  (1888) 
L.  R.  20  Q.  B.  Div.  359,  57  L.  J.  Q.  B. 
N.  S.  347,  58  L.  T.  N.  S.  344,  52  J.  P. 
279. 

In  Osiorne  v.  London  <&  If.  W.  R.  Go. 
(1888)  L.  R.  21  Q.  B.  Div.  220,  a  rail- 
way passenger  was  injured  in  attempt- 
ing to  descend  a  flight  of  ice-covered 
steps.  The  court  laid  it  down  that  a 
defendant  cannot  succeed  in  a  court  of 
review  on  the  ground  that  the  maxim 
is  applicable,  unless  he  has  either  had  a 
finding  of  fact  in  his  favor,  or  all  the 
facts  are  before  the  court,  so  that  it  is 
in  a  position  to  decide  it.  Grantham,  J., 
said:  "I  think  that  the  judgment  of 
Bowen,  L.  J.,  in  Thomas  v.  Quarter- 
maine confirms  the  view  which  I  take 
that  the  maxim.  Volenti  non  fit  injuria, 
does  not  apply  to  such  a  case  as  the 
present.  If  it  did,  it  would  go  to  the 
root  of  the  liability  of  all  persons  who 
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the  House  of  Lords  in  a  decision,  the  effect  of  which,  broadly  speak- 
ing, is  that  the  mere  fact  of  the  servant's  having  continued  to  work 
with  a  knowledge  of  the  abnormal  risk  which  caused  his  injury  does 
not  necessarily  and  as  a  matter  of  law  require  the  inference  that  he 
had  voluntarily  consented,  within  the  meaning  of  the  maxim,  to 
assume  that  risk.'' 


would  otherwise  be  liable  to  provide  safe 
premises  or  safe  machinery.  For  in- 
stance, in  the  case  of  a  stage  coach,  if  a 
passenger  sees  that  one  of  the  horses  is 
vicious,  is  he  bound  to  stay  at  home 
and  give  up  his  journey,  or  if  he  does 
not  do  so,  and  suffers  injury,  is  he  to 
lose  all  remedy?  The  same  considera- 
tions would  apply  in  the  case  of  a  rail- 
way. It  seems  to  me  that  the  whole 
difficulty  in  the  present  case  arises  from 
the  answer  of  the  plaintiff  to  a  question 
put  to  him  in  cross-examination  being 
too  much  relied  on.  What  he  meant 
was  that  he  knew  there  w^as  some  dan- 
ger in  going  down  the  steps,  and  that 
it  was  necessary  to  be  careful,  but  he 
thought  he  could  get  down  safely  with 
the  assistance  of  the  hand  rail.  The 
only  chance  for  the  defendants  was  to 
show  contributory  negligence  on  the  part 
of  the  plaintiff,  and  this  they  have 
failed  to  show." 

T  Smith  V.  Baker  [1891]  A.  C.  325. 
There  the  plaintiff,  after  doing  different 
Icinds  of  work  for  the  defendant,  had 
been  transferred  about  two  months  be- 
fore the  accident  to  the  duties  which  he 
was  discharging  when  injured.  These 
consisted  in  drilling  holes  in  a  rock  cut- 
ting near  a  crane  worked  by  his  coem- 
ployees,  which  at  times  would  swing 
stones  so  that  they  passed  over  his  head. 
One  of  the  stones  broke  in  pieces  while 
it  was  in  the  sling,  and  fell  upon  the 
plaintiff.  He  sought  to  recover  damages 
on  the  ground  that  this  system  of  hand- 
ling the  stones  without  taking  precau- 
tions to  warn  him  so  that  he  might 
move  to  a  place  of  safety  while  the 
hoisting  was  in  progress  indicated  neg- 
ligence. The  evidence  on  which  it  was 
asserted  that  a  nonsuit  should  have  been 
granted  consisted  of  the  statements  of 
the  plaintiff  himself.  Speaking  of  the 
operation  of  slinging  the  stones  over  the 
heads  of  the  workmen,  he  said  that  it 
was  not  safe,  and  that  whenever  he  had 
sufficient  warning,  or  saw  it,  he  got  out 
of  the  way.  The  gang  foreman  told  the 
workmen  to  get  out  of  the  way  of  the 


stones  which  were  being  slung.  The 
plaintiff  said  he  had  been  long  enough 
at  the  work  to  know  that  it  was  dan- 
gerous, and  another  workman  in  his 
hearing  had  complained  that  it  was  a 
dangerous  practice.  A  clear  statement 
of  the  rationale  and  effect  of  this  deci- 
sion, abstracted  from  the  more  general 
discussions  of  the  maxim  by  the  judges, 
is  contained  in  the  following  passage  of 
Lord  Herschell's  opinion  (p.  362  of  the 
Law  Reports)  :  "Whatever  the  dangers 
of  the  employment  which  the  employed 
undertakes,  amongst  them  is  certainly 
not  to  be  numbered  the  risk  of  the  em- 
ployer's negligence,  and  the  creation  or 
enhancement  of  danger  thereby  engen- 
dered. If,  then,  the  employer  thus  fails 
in  his  duty  towards  the  employed,  I  do 
not  think  that  because  he  does  not 
straightway  refuse  to  continue  his  serv- 
ice, it  is  true  to  say  that  he  is  willing 
that  his  employer  should  thus  act  to- 
wards him.  I  believe  it  would  be  con- 
trary to  fact  to  assert  that  he  either  in- 
vited or  assented  to  the  act  or  default 
which  he  complains  of  as  a  wrong,  and 
I  know  of  no  principle  of  law  which 
compels  the  conclusion  that  the  maxim 
Volenti  non  fit  injuria  becomes  applica- 
ble. ...  I  think  that,  where  a 
servant  has  been  subjected  to  risk  ow- 
ing to  a  breach  of  duty  on  the  part  of 
his  employer,  the  mere  fact  that  he  con- 
tinues his  work,  even  though  he  knows 
of  the  risk,  and  does  not  remonstrate, 
does  not  preclude  his  recovering  in  re- 
spect of  the  breach  of  duty,  by  reason 
of  the  doctrine.  Volenti  non  fit  injuria, 
which,  in  my  opinion,  has  no  applica- 
tion to  such  a  case." 

Another  passage  wtich  may  usefully 
be  inserted  here  is  the  following  extract 
from  Lord  Watson's  opinion:  "The 
only  question  which  we  are  called  upon 
to  decide,  and  I  am  inclined  to  think 
the  only  substantial  question  in  the 
case,  is  this;  Whether,  upon  the  evi- 
dence, the  jury  were  warranted  in  find- 
ing as  they  did,  that  the  plaintiff  did 
not  'voluntarily  undertake  a  risky  cm- 
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Although  the  decision  in  Smith  v.  Baker  (cited  in  preceding- 
note)  was  rendered  in  an  action  brought  under  the  employers' 
liability  act,  the  reasoning  on  which  it  was  founded  is  quite  general 
in  its  scope  and  character.  There  is,  accordingly,  no  ground  upon 
which  it  can  be  contended  that  the  principle  there  laid  down  is  in- 
applicable to  common-law  actions.     That  it  is  not  inapplicable  was 


ployment  with  a  knowledge  of  its  risks.' 
Whether  the  plaintiff  appreciated  the 
full  extent  of  the  peril  to  which  he  was 
exposed  or  not,  it  is  certain  that  he  was 
aware  of  its  existence  and  apprehensive 
of  its  consequences  to  himself;  so  that 
the  point  to  be  determined  practically 
resolves  itself  into  the  question  whether 
he  voluntarily  undertook  the  risk.  If 
upon  that  point  there  are  considerations 
pro  and  oon,  requiring  to  be  weighed 
and  balanced,  the  verdict  of  the  jury 
cannot  be  lightly  set  aside.  The  de- 
fendant's case  is  that  the  evidence  is  all 
one  way;  that  the  plaintiff's  continuing 
in  their  employment,  after  he  had  be- 
come aware  and  had  complained  of  the 
danger,  of  itself  affords  proof  absolute 
and  conclusive  of  his  having  accepted 
the  risk  of  a  stone  falling  in  the  course 
of  its  transit  from  the  quarry  to  the 
loading  bank.  ...  I  am  unable  to 
accede  to  the  suggestion  that  the  mere 
fact  of  his  continuing  at  his  work  with 
such  knowledge  and  appreciation  will 
in  every  case  necessarily  imply  his  ac- 
ceptance. Whether  it  will  have  that  ef- 
fect or  not  depends,  in  my  opinion,  to  a 
considerable  extent  upon  the  nature  of 
the  risk  and  the  workman's  connection 
with  it,  as  well  as  upon  other  consider- 
ations which  must  vary  according  to  the 
circumstances  of  each  case."  (p.  355  of 
Law   Reports ) . 

Lord  Halsbury  (p.  336  of  Law  Re- 
ports) thought  that  the  nonconclusive- 
ness  of  a  plaintiff's  knowledge  of  a  risk 
might  be  deduced  from  principles 
which  are  independent  of  the  fact  that 
the  person  sued  is  his  employee.  He 
said:  "It  appears  to  me  that  the  prop- 
osition upon  which  the  defendants  must 
rely  must  be  a  far  wider  one  than  is  in- 
volved in  the  maxim,  Volenti  non  fit  in- 
juria. I  think  they  must  go  to  the  ex- 
tent of  saying  that,  whenever  a  person 
knows  there  is  a  risk  of  injury  to  him- 
self, he  debars  himself  from  any  right 
of  complaint  if  an  injury  should  hap- 
pen to  him  in  doing  anything  which  in- 
volves that  risk.    For  this  purpose,  and 


in  order  to  test  this  proposition,  we 
have  nothing  to  do  with  the  relation  of 
employer  and  employed.  The  maxim  in 
its  application  in  the  law  is  not  so  lim- 
ited; but  where  it  applies  it  applies 
equally  to  a  stranger  as  to  anyone  else; 
and  if  applicable  to  the  extent  that  is 
now  insisted  on,  no  person  ever  ought 
to  have  been  awarded  damages  for  being 
run  over  in  London  streets;  for  no  one 
(at  all  events,  some  years  ago,  before 
the  admirable  police  regulations  of  later 
years)  could  have  crossed  London 
streets  without  knowing  tiiat  there  was 
risk  of  being  run  over." 

Lord  Morris  concurred  with  the  ma- 
jority on  the  narrow  ground  that,  al- 
though the  servant  was  both  sciens  and 
volens  as  to  the  danger  of  working  with- 
out anyone  to  warn  him  when  the  crane 
would  pass  over  his  head,  he  was  not 
shown  to  have  been  aware  of  the  danger 
arising  from  unfit  machinery. 

Later  decisions  in  which  the  same 
doctrine  has  been  recognized  are  Green- 
halgh  V.  Gwmaman  Goal  Co.  (1891)  8 
Times  L.  R.  31  (no  combings  round  a 
hatchway)  ;  Medway  v.  Greenwich  Li- 
noleum Co.  (1898)  14  Times  L.  R.  291; 
Marley  v.  Oslorn  (1894)  10  Times  L. 
R.  388 ;  Williams  v.  Birmingham,  Bat- 
tery &  Metal  Co.  [1899]  2  Q.  B.  336, 
68  L.  J.  Q.  B.  N.  S.  918;  Wallace  v. 
Cutler  Paper  Mills  Co.  (1892)  19  Se. 
Sess.  Cas.  4th  series,  915;  Badgers  v. 
Hamilton  Cotton  Co.  (1893)  23  Ont. 
Rep.  425 ;  Sim  v.  Dominion  Fish  Co. 
(1901)  2  Ont.  L.  Rep.  69;  Rohertson  v. 
Primrose  (1909-10)  Sc.  Sess.  Cas.  Ill; 
Broughton  v.  Fielding  (1910)  10  New. 
So.  Wales  St.  Rep.  367;  Robertson  v. 
Primrose  &  Co.  [1910]  S.  C.  Ill,  47 
Scot.  L.  R.  147. 

Where  it  is  specially  found  by  the 
jury  in  an  action  brought  by  an  em- 
ployee of  a  lumber  company  to  recover 
for  injuries  caused  by  the  negligent 
manner  in  which  the  servants  of  a  ra,il- 
v.'ay  company  shunted  its  cars  on  a  sid- 
ing belonging  to  his  employer,  that  the 
employee     "voluntarily     accepted     the 
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assumed  in  a  recent  decision  by  the  court  of  appeals.'  The 
scope  of  this  decision,  it  will  be  observed,  is  merely  that,  if  the  de- 
risks  of  shunting,"  these  will  be  taken  jury  have  not  said  so;  the  question  and 
to  mean  simply  that  the  employee  had  answer  must  therefore  be  rejected  as  ir- 
voluntarily  incurred  the  risks  attendant    relevant." 

upon  shunting  in  a  careful  manner,  and  The  plaintiff's  knowledge  of  only  one 
the  inference  will  therefore  be  that  the  of  the  two  causes  from  which  the  injury 
maxim  is  not  applicable.  Hurdman  v.  resulted  will  not  bar  his  action.  Foley 
Canada  Atlantic  It.  Go.  (1893)  25  Ont.  v.  Welster  (1892)  2  B.  C.  138.  Com- 
Rep.  209  (1895)  22  Ont.  App.  292  pare  §§  1179,  1207,  o»<e. 
(1895)  25  Can.  S.  C.  205.  Discussing  It  is  a  misdirection  to  charge  a  jury 
the  effect  of  this  finding  in  the  Ontario  that  the  servant's  knowledge  of  the  dan- 
court  of  appeal.  Osier,  J.,  said:  "This  ger  of  the  employment  is  an  absolute 
at  first  sight  might  seem  opposed  to  the  bar  to  the  plaintiff's  claim.  Tobin  v. 
answers  finding  negligence,  because  if  it  New  Glasgow  Iron,  Coal  do  R.  Co. 
were  to  be  inferred  therefrom  that  the  (1896)  29  N.  S.  70. 
deceased  had  absolved  the  defendants  A  declaration  against  a  master  for 
from  any  duty  towards  him  of  taking  negligence  in  providing  defective  appll- 
care  in  the  management  of  the  shunting  anees  is  not  demurrable  for  the  reason 
engine,  then  there  was  no  breach  of  that  it  does  not  allege  the  servant's  ig- 
duty  on  their  part,  no  negligence  of  norance  of  the  defect.  Lake  v.  Drury 
which  he  or  the  plaintiff  could  com-  (1893)  32  N.  B.  82. 
plain.  The  defendants  do  not  assert  A  court  will  not  set  aside  a  genera! 
that  the  deceased  was  guilty  of  contrib-  verdict  for  the  defendants  where  there 
utory  negligence,  which  assumes  or  ad-  is  evidence  sufficient  to  sustain  a  find- 
mits  negligence  in  the  first  instance  on  ing  that  the  plaintiff  was  volens  in  re- 
their  part.  Their  defense  is  rested  on  gard  to  the  special  risk  from  which  his 
the  application  of  the  maxim,  Volenti  injury  resulted.  Carniphell  v.  Railway 
non  fit  injuria.  The  deceased,  they  say,  Comrs.  (1900)  21  New  So.  Wales  L.  R. 
was  assenting  to  all  risks  of  shunting    (L. )   371. 

incident  to  his  situation  in  the  car,  even  In  Skoropata  v.  Yukon  Gold  Co. 
to  those  incurred  by  their  negligent  or  (1910)  16  West.  L.  Rep.  (Can.)  178, 
improper  management  of  it;  in  other  the  following  was  said  to  be  a  correct 
words,  that  they  were  entitled  to  con-  statement  of  the  law:  "There  is  no 
duct  their  operations  without  regard  to  doubt  that  if  a  workman  goes  to  work 
the  fact  that  he  was  in  the  car.  But  at  an  occupation  where  the  danger  is 
the  answer  of  the  jury,  in  my  opinion,  one  that  may  occur  and  does  occur 
does  not  go  as  far  as  this.  It  can  only  daily  or  hourly,  and  he  knows  the  na- 
be  understood  as  affirming  that  the  de-  ture  of  the  risk  he  is  incurring,  and 
ceased  assumed  or  accepted  the  risks  in-  that  that  risk  is  part  of  his  occupation, 
cident  to  shunting,  so  far  as  the  oper-  then  he  is  volens,  and  knowingly  as- 
ation,  when  performed  with  reasonable  sumes  all  the  risk  himself,  that  being 
care,  would  be  intrinsically  dangerous  the  character  of  the  work  in  which  he 
to  a  person  in  his  situation,  not  that  he  is  engaged,  under  the  ordinary  risk  of 
assented  to  their  managing  it  just  as  if  his  employjnent,  which  he  assumes 
he  were  not  in  the  car.  Given  that  the  when  he  enters  upon  the  employment 
shunting  was  performed  without  un-  with  that  knowledge." 
necessary  violence,  such  an  occurrence  8  In  Williams  v.  Birmingham  Battery 
as  the  shifting  of  the  lumber  was  not  £  Metal  Co.  [1899]  2  6.  B  338,  68  L 
inevitable,  and  here  it  was  the  unneces-  j.  Q.  b.  N.  S.  918,  an  action  was 
sary  force  used  which  produced  that  re-  brought  under  Lord  Campbell's  act  to 
suit,  and  thereby  caused  the  death  of  recover  damages  at  common  law  for  the 
the  deceased.  It  is  a  question  of  fact  death  of  a  workman  who  had  been 
m  every  case  m  which  the  maxim  is  in-  killed  while  descending  from  an  ele- 
voked,  what  risks  were  accepted,  and  it  vated  tramway  on  which  he  had  been 
ought  to  be  very  clearly  made  out  that  working  for  the  defendant.  The  jury 
that  of  negligence  was  one  of  them.  See  found  that  the  defendants  'did  not  exer- 
Pollock,  Torts,  3d  ed.  p.  154.  There  is  cise  due  care  to  have  the  tramway  in  a 
no  evidence  here  that  it  was,  and  the   proper  condition  so  as  to  protect  their 
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fendant  in  an  action  of  this  class  has  elected  to  rely  upon  the  maxim, 
and  not  the  theory  of  a  contractual  assumption  of  the  risk,  it  is 
primarily  a  question  for  the  jury  whether  he  was  volens.  To  this 
extent  the  doctrine  of  the  earlier  English  cases  cited  in  1293,  a,  ante, 
is  abrogated.  It  may  yet  be  an  interesting  subject  of  investigation, 
whether  the  modern  theory  of  the  respective  provinces  of  the  court 
and  the  jury  in  determining  the  applicability  of  the  maxim  does 
not  logically  point  to  the  conclusion  that  the  conception  of  an  implied 
contract  to  assume  a  risk  should  no  longer  be  treated  as  furnishing  a 
basis  for  a  peremptory  conclusion  of  law.  Broadly  speaking,  the 
essential  question  to  be  decided  is  the  same,  whether  the  servant's 
rights  are  referred  to  that  conception  or  to  the  maxim, — viz.,  whether 
he  had  or  had  not  voluntarily  accepted  the  responsibility  for  any 
injury  which  he  might  receive  owing  to  the  existence  of  a  certain 
risk  known  to  and  appreciated  by  him.  Apart  from  precedent, 
it  is  difficult  to  see  any  adequate  reason  why  it  should  be  deemed 
proper  that  this  question  should  be  determined  by  the  court  or  left 
to  the  jury,  according  as  the  defendant  may  elect  to  take  his  stand 
upon  the  theory  of  an  implied  agreement,  or  of  a  waiver  of  rights 
which  is  independent  of  the  conception  of  contract. 

In  the  leading  case  already  cited,  Lord  Halsbury  expressed  the 
opinion  that,  "in  order  to  defeat  a  plaintiff's  right  by  the  applica- 
tion of  the  maxim  relied  on,  .  .  .  the  jury  ought  to  be  able  to 
affirm  that  he  consented  to  the  particular  thing  being  done  which 
would  involve  the  risk,  and  consented  to  take  the  risk  upon  himself."  ' 

servants   woi'king  upon   it   against   un-  jury.     In  order  to  escape  liability  the 

necessary  risk;    that  it  was   dangerous  employer  must  establish  that  the  serv- 

to   descend  from   the  tramway  without  ant    has   taken   upon   himself   the   risk 

a    ladder;    that    the    deceased    had   the  without  the  precautions.     Whether  the 

same    means    of    knowing   that   it    was  servant  has  taken  that  upon  himself  is 

dangerous  as  the  defendant  had;    that  a  question  of  fact  to  be  decided  on  the 

he   knew   that   it   was   dangerous;    and  circumstances  of  each  case.     In  consid- 

that  he  had  not  been  guilty  of  contrib-  ering  such  a  question  the  circumstance 

utory  negligence.     It  was   held  that  a  that   the    servant   has   entered    into    or 

judgment  for   the   defendant   could  not  continued     in     his     employment     with 

be   entered   on   these   findings.     Romer,  knowledge  of   the   risk  and   of  the   ab- 

L.  J.,  said:   "If,  by  reason  of  breach  of  sence   of  precautions  is  important,  but 

that  duty   [i.  e.,  to  protect  a  servant]  not  necessarily  conclusive  against  him." 

a  servant  suffers   injury,   the  employer  It   had   been   suggested   by   defendant's 

is  prima  facie  liable;  and  it  is  no  suffi-  counsel    that    the    rule    laid    down    m 

cient  answer  to  the  prima  facie  liabil-  Smith  v.  Baker  was  not  applicable  to 

ity   for   the   employer   to   show   merel5  common-law    actions.      But    no    notice 

that  the  servant  was  aware  of  the  risk  was  taken  of  this  contention  by  either 

and  of  the  nonexistence  of  the  precau-  of  the  lord  justices  who  delivered  opin- 

tions  which  should  have  been  taken  by  ions.                               nonn    a     /-.    ooc 

the    employer,    and    which,    if    taken,  ^  Sumth  v.   Bah&r   [1891]    A.   C.   325 

would  or  might  have  prevented  the  in-  (p.  338  of  Law  Reports).    Referring  to 
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But  SO  far  as  can  be  judged  from  the  rest  of  his  opinion  and  the  con- 
clusions at  which  he  arrived  with  regard  to  the  facts  before  him,  the 
test  thus  proposed  seems  to  yield,  in  its  practical  application,  results 
which  are  essentially  identical  with  those  obtained  by  the  doctrines 
which  are  enunciated  in  the  opinions  of  the  other  members  of  the 
House  of  Lords.  The  same  remark  is  applicable  to  the  somewhat 
similar  language  which  had  previously  been  used  by  Lord  Justice 
Lindley  in  an  earlier  case.^" 

The  limits  of  the  right  of  a  court  to  control  or  override  the  finding 
of  a  jury  in  favor  of  a  servant  have  not,  as  yet,  been  defined  with 
any  precision.  The  theoretic  rule  governing  this  right  is  similar  to 
that  which  prevails  in  every  instance  where  the  extent  of  the  respec- 
tive provinces  of  judges  and  juries  in  drawing  inferences  from  ad- 
mitted facts  comes  into  question ;  viz.,  that,  if  only  one  inference  can 
reasonably  be  drawn,  it  is  justifiable  either  to  direct  a  verdict  embody- 
ing that  inference,  or  to  set  aside  a  verdict  which  is  inconsistent 
therewith.  But  it  seems  impossible  to  maintain  with  any  show  of 
plausibility  that  all  the  cases  can  be  satisfactorily  reconciled  on  this 
basis.  In  only  two  English  cases  has  the  servant,  so  far  as  the 
writer  has  been  able  to  ascertain,  been  declared  unable  to  recover,  as 
a  matter  of  law.  One  of  these  cases  is  that  which  established  the 
doctrine  now  under  discussion.^^     In  another  a  judgment  of  the 

the  facts  of  the  case  before  him,  his  a  fact  that  a  workman  agreed  to  incur 
Lordship  said:  "If  I  were  to  apply  my  a  particular  danger,  or  voluntarily  ex- 
proposition  to  the  particular  facts  of  posed  himself  to  it,  and  was  thereby 
this  case,  I  do  not  believe  that  the  injured,  he  cannot  hold  his  master  lia- 
plaintiff  ever  did  or  would  have  con-  ble.  But,  in  the  cases  mentioned  in  the 
sented  to  the  particular  act  done  under  act,  a  workman  who  never  in  fact  en- 
the  particular  circumstances.  He  would  gaged  to  incur  a  particular  danger,  but 
have  said,  'I  cannot  look  out  for  my-  who  finds  himself  exposed  to  it  and 
self  at  present.  You  are  employing  me  complains  of  it,  cannot,  in  my  opinion, 
in  a  form  of  employment  in  which  I  be  held,  as  a  matter  of  law,  to  have 
have  not  the  ordinary  means  of  looking  impliedly  agreed  to  incur  that  danger, 
out  for  myself;  I  must  attend  to  my  or  to  have  voluntarily  incurred  it  be- 
drill.  If  you  will  not  give  me  warning  cause  he  does  not  refuse  to  face  it; 
when  the  stone  is  going  to  be  slung,  at  nor  can  it,  in  my  opinion,  be  held  that 
all  events  let  me  look  out  for  myself,  there  is  no  case  to  submit  to  a  jury  on 
and  do  not  place  me  under  a  crane  the  question  whether  he  has  agreed  to 
which  is  lifting  heavy  stones  over  my  incur  it  or  has  voluntarily  incurred  it 
head,  when  you  keep  my  attention  fixed  or  not,  simply  because,  though  he  pro- 
upon  an  operation  which  prevents  my  tested,  he  went  on  as  before.  The  facts 
looking  out  for  myself.'  ...  So  of  each  particular  ease  must  be  ascer- 
far  from  consenting,  the  plaintiff  did  not  tained  and  considered."  Yarmouth  v. 
even  know  of  the  particular  operation  Prance  (1887)  L.  R.  19  Q.  B.  Div.  647, 
that  was  being  performed  over  his  head  661,  17  Eng.  Rul.  Gas.  217. 
until  the  injury  happened  to  him,  and  ^i  Thomas  v.  Quartermaine  (1887)  L. 
consent,  therefore,  was  out  of  the  ques-  R.  18  Q.  B.  Div.  685.  There  an  em- 
*'°'2-''  .  ployee  in  a  brewery,  while  trying  to 
10    If  m  any  case  it  can  be  shown  as  pull  from  under  the  boiling  vat  a  plank 
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court  of  appeal  was  affirmed  by  the  House  of  Lords  not  long  before 
the  subject  underwent  the  exhaustive  discussion  in  Smith  v.  Baker 
(see  note  6  in  this  section).  In  the  lower  court,  Bowen,  L.  J.,  pro- 
ceeded upon  the  supposition  that  the  facts  brought  the  case  within 
the  scope  of  the  same  rule  which  he  had  previously  enunciated  in  the 
case  last  cited."    The  position  taken  by  Lord  Bramwell  in  the  House 


which  he  required  for  the  purpose  of 
covering  the  adjacent  cooling  vat,  which 
was  not  fenced  but  surrounded  by  a  rim 
IG  inches  high,  fell  into  the  latter  vat 
owing  to  the  fact  that  the  plank,  after 
at  first  sticking  fast,  suddenly  yielded 
when  he  gave  it  a  harder  pull.  He  had 
worked  round  the  vats  for  several 
months  and  was  fully  acquainted  with 
the  conditions.  The  following  passage 
from  the  opinion  of  Bowen,  L.  J.,  con- 
tains the  gist  of  the  reasoning  by  which 
he  was  led  to  this  conclusion:  "Knowl- 
edge on  the  part  of  the  injured  person 
which  will  prevent  him  from  alleging 
negligence  against  the  occupier  [oi 
premises]  must  be  a  knowledge  under 
such  circumstances  as  leads  necessarily 
to  the  conclusion  that  the  whole  risk 
was  voluntarily  incurred.  The  maxim, 
be  it  observed,  is  not  Scienti  non  fit  itir 
juria,  but  volenti.  It  is  plain  that 
mere  knowledge  [of  the  risk]  may  not 
be  a  conclusive  defense.  There  may  be 
a  perception  of  the  existence  of  the  dan- 
ger without  comprehension  of  the  risk; 
a,s,  where  the  workman  is  of  imperfect 
intelligence,  or,  though  he  knows  the 
danger,  remains  imperfectly  informed 
as  to  its  nature  and  extent.  There 
may,  again,  be  concurrent  facts  which 
justify  the  inquiry  whether  the  risk, 
though  known,  was  really  encountered 
voluntarily.  .  .  .  Knowledge  is  not 
a  conclusive  defense  in  itself.  But 
when  it  is  a  knowledge  under  circum- 
stances that  leave  no  inference  open  but 
one,  vie.,  that  the  risk  has  been  volun- 
tarily encountered,  the  defense  seems  to 
me  complete.  .  .  .  Knowledge 
is  not  conclusive  where  it  is 
consistent  with  the  facts  that,  from  its 
imperfect  character,  or  otherwise,  the 
entire  risk,  though  in  one  sense  known, 
was  not  voluntarily  encountered;  but 
here,  on  the  plain  facts  of  the  case, 
knowledge  on  the  plaintiff's  part  can 
mean  only  one  ^  thing.  For  many 
months  the  plaintiff,  a  man  of  full  in- 
telligence, had  seen  this  vat — known  all 
about      it — appreciated      its      danger — 


elected  to  continue  working  near  it.  It 
seems  to  me  that  legal  language  has  no 
meaning  unless  it  were  held  that  knowl- 
edge such  as  this  amounts  to  a  volun- 
tary encountering  of  the  risk." 

The  language  used  by  Fry,  L.  J.,  pro- 
pounds a  doctrine  even  less  favorable  to 
the  servant,  whom  it  would  virtually 
place  in  a  position  not,  as  it  would 
seem,  materially  different  from  that 
which  he  occupied  under  the  earlier 
English  decisions  cited  in  §  1293,  ante. 
Construing  §  1  of  the  employers'  liabil- 
ity act  of  1S80,  he  put  the  question: 
"If  the  workman  is  to  have  the  same 
rights  as  if  he  were  not  a  workman, 
whose  rights  is  he  to  have?"  and  an- 
swered it  thus:  "I  think  that  we  ought 
to  consider  him  to  be  a  member  of  the 
public  entering  on  the  defendant's  prop- 
erty by  his  invitation.  Can  such  a  per- 
son maintain  an  action  in  respect  of 
an  injury  arising  from  a  defect,  of 
which  defect  and  of  the  resulting  dam- 
age he  was  as  well  informed  as  the 
defendant?  I  think  not.  To  such  a  per- 
son it  appears  to  me  that  the  maxim, 
Volenti  non  fit  injuria,  applies." 

Except  on  the  ground  suggested  by 
Lord  Morris  in  Smith  v.  Balcer  [189]] 
A.  C.  325,  60  L.  J.  Q.  B.  N.  S.  683,  40 
Week.  Eep.  392,  65  L.  T.  N.  S.  467,  55 
J.  P.  660,  iTiij!.,  that  the  facts  did  not 
show  any  negligence  on  the  part  of  the 
master,  it  seems  quite  impossible,  upon 
the  facts,  to  reconcile  this  decision 
with  the  latest  pronouncement  on  the 
subject  by  the  court  of  appeal  in  Wil- 
liams V.  Birmingham  Battery  &  Metal 
Co.  [1899]  2  Q.  B.  338,  68  L.  J.  Q.  B. 
N.  S.  918  (see  note  7,  supra),  in  which 
the  risks  also  were  created  by  a  per- 
manent arrangement  of  the  plant,  with 
which  the  servant  had  long  been  fa- 
miliar. 

12  That  rule  he  is  reported  to  have 
stated  as  follows:  "If  a  man  volun- 
tarily incurred  a  risk  he  could  not 
afterwards  complain.  The  question 
whether  his  conduct  was  voluntary  or 
not  was  an  issue  of  fact,  but  it  was  not 
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of  Lords  has  been  already  stated  in  tte  last  section.  The  judgment 
of  the  rest  of  the  House,  except  in  so  far  as  it  was  not  influenced 
by  the  special  reason  noticed  in  §  1298,  fost,  seems  rather  to  be 
based  upon  the  conception  that  no  negligence  on  the  master's  part 
had  been  established,  than  upon  the  conception  that  the  maxim  was, 
as  a  matter  of  law,  a  bar  to  the  action.  Supposing  this  to  be  the 
actual  rationale  of  the  decision,  it  is  not  inconsistent  with  that  which 
was  rendered  in  Smith  v.  Balcer.  But  much  of  the  language  used 
in  the  opinions  seems  to  indicate  that  the  House  was  not  as  yet 
entirely  prepared  to  stand  sponsor  for  that  liberal  construction  of 
the  maxim  which  was  indorsed  two  years  afterwards.  In  British 
Columbia  it  has  quite  recently  been  decided  that  a  servant  who,  with 
a  full  knowledge  of  the  conditions,  took  a  certain  route  which  had 
been  rendered  unsafe  through  the  master's  breach  of  duty,  when  he 
might  have  taken  another  route  which  was  secure,  must  be  held,  as 
a  matter  of  law,  to  have  consented  to  incur  the  risk  of  injury  while 
using  that  route. ^*  But  the  facts  involved  in  this  case  would  seem 
to  indicate  that  the  servant's  inability  to  recover  should  have  been 
referred  to  the  conception  that  he  was  negligent  in  exposing  himself 
to  a  danger  unnecessarily,  rather  than  to  the  conception  of  a  consent 
to  incur  that  danger.  Hence,  even  if  it  can  be  properly  said  to  fall 
within  the  scope  of  the  maxim  (see  §  1288,  ante),  it  does  not  throw 
any  light  upon  the  point  discussed  in  the  English  decisions  just  cited. 
See  further  §§  1299-1302,  post. 

b.  United  States. — The  supreme  court  of  Indiana  has  recently 
followed  the  lead  of  the  English  judges  to  the  extent  of  holding  that, 
where  the  duty  violated  was  a  statutory  one,  the  servant's  action  is 
not  necessarily  barred  by  the  fact  that  he  was  chargeable  with  actual 

always   for   the   jury.     If  the  evidence  his  master  had  contracted  to  perform. 

was  all  one  way,  it  was  for  the  judge  This  agreement  had  been  carried  out  for 

to  withdraw   the   case  from   them.     If  several  years.     A  new  arrangement  was 

there   was   conflicting  evidence, — as,   if,  then  made,  the  purport  of  which  was 

for  instance,  there  was  evidence  of  com-  merely  that  the  defendant  should  fur- 

pulsion,   as   in   Yarmouth  v.  Prance, —  nish  an  assistant  if  it  had  one  avail- 

the  question  must  be  left  to  the  jury."  able,  and  the  plaintiff  continued  to  work 

Membery  v.  Oreat  Western  R.  Co.   (C.  for    several   years,    sometimes   with    an 

A.  1889)   4  Times  L.  R.  504,  judgment  assistant   and   sometimes   without   one. 

affirmed  in    (1889)    L.  R.  U  App.  Cas.  It  was  held  that,  under  these  circum- 

179,  58  L.  J.  Q.  B.  N.  S.  563,  61  L.  T.  stances,  he  could  not  recover  damages 

N.  S.  566,  38  Week.  Rep.  145,  54  J.  P.  for  an  injury  caused  by  the  want  of  an 

244.     In  that   case  the  original   agree-  assistant. 

ment  between  the  plaintiflf's  master  and        13  Davies  v.  Le  Roi  Min.  &  Smelting 

the     defendant     was     that     the     latter  Co.    (1899)    7  B.  C.  6    (miner  ascended 

should  furnish  an  assistant  for  the  pur-  by  a  "ship"  [i.  e.,  elevator]  from  which 

pose   of  enabling   him   to  execute  with  the  safety  appliances  had  been  removed, 

greater  safety,  the  shunting  work  which  instead  of  using  the  ladders). 
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or  constructive  knowledge  of  tlie  dangerous  conditions."  But  a  com- 
parison of  the  cases  cited  in  the  last  subdivision  and  in  §  1293,  h, 
ante,  shows  that,  on  the  whole,  the  maxim  is  construed  in  essentially 
different  senses  by  the  English  judges  and  by  those  of  the  American 
states  in  which  its  effect  has  been  discussed. 

So  far  as  regards  the  Massachusetts  and  Alabama  decisions  in 
actions  brought  under  the  employers'  liability  acts,  there  would  seem 
to  be  good  grounds  for  arguing  that  the  position  thus  taken  is  in 
contravention  of  the  familiar  principle  that  the  presumed  intention 
of  a  legislature  which  adopts  a  foreign  statute  is  that  it  shall  receive 
the  same  construction  as  the  courts  have  put  upon  it  in  the  country 
where  it  was  originally  enacted.  As  regards  Alabama,  it  may  be 
remarked  that  the  situation  is  peculiarly  unsatisfactory,  as  the  lead- 
ing English  case  was  not  even  cited  in  the  judgment  by  which  the 
prevailing  rule  in  that  state  was  established.^^  It  remains  to  be 
seen  whether  a  controlling  force  will  be  ascribed  to  this  principle 
in  any  of  the  American  states  in  which  statutes  modeled  upon  the 
English  one  have  been,  or  may  hereafter  be,  adopted.-'^ 

The  obligation  of  the  American  courts  to  defer  to  the  authority 
of  the  English  judges  in  actions  at  common  law  is  of  course  not 
equally  strong.  But  the  reasoning  which  has  been  employed  to 
sustain  the  doctrine  that  the  applicability  of  the  maxim  in  such 
actions  also  is  primarily  and  essentially  a  question  for  the  jury  is  in 
itself  quite  convincing.*'' 

B.  Pabticulae    cikcumstances    beaeing    upon    the    question 

WHETHEE    THE    SEEVANT    WAS    VOLENS. 

1295.  [378]  Increased  compensation  given  for  encountering  a 
specific  risk. — The   advocates  of  both  the  doctrines  discussed  in  §§ 

liMonteith  v.  KoJcomo  Wood  Enam-  viding  that  an  assumption  of  the  risk 

eling    Co.     (1902)     159    Ind.     149,    58  shall   not  be   inferred,   as   a  matter   of 

L.R.A.  944,  04  N.  E.  610,  citing  Smith  law,    from    the    fact    of    the    servant's 

V.  Baher  and  the  decisions  which  pre-  knowledge.      See    chapter   Lxxiv.,    post. 

ceded  it  ^"^  ^^®  following   remark  made   argit^ 

15  Birmingham  R.  &  Electric  Co.  v.  endo  in  a  Maine  case  may  perhaps  be 
Allen  (1892)  99  Ala.  359,  20  L.R.A.  regarded  as  indicating  that  the  English 
457  13  So  8.  This  decision  was  ren-  rule  will  be  adopted  m  that  state  when 
dered,  as  is  apparent  from  a  compari-  the  point  is  specifically  presented; 
son  of  dates,  in  the  year  after  SmAth  v.  "The  risk  from  the  master  s  breach  of 
Baker  had  finally  settled  the  English  duty  never  rests  upon  the  protesting  or 
doctrine.     See  note  7,  supra.  even    unwilling    servant.      Yolens,    not 

16  In  the  New  York  act  of  1902,  it  sciens,  is  the  test."  Dempsey  v.  Soao- 
will  be  observrd  that  the  legislature  yer  (1901)  95  Me.  295,  49  Atl.  1035. 
has  introduced  a  clause  expressly  pro- 
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1293,  1294,  ante,  are  apparently  agreed  upon  the  doctrine  that 
knowledge  is  conclusive  against  a  servant,  where  he  is  to  receive 
higher  pay  in  consideration  of  his  doing  the  work  which  involves 
an  abnormal  risk  due  to  a  defective  condition  of  the  instrumental- 
ities.* 

1296.  [378a]  Injury  inevitable  if  the  servant  remains  at  work. — 
In  the  leading  English  case  Lord  Herschell  conceded  that  there  might 
be  cases  in  which  a  workman  would  be  precluded  by  the  maxim  from 
recovering,  even  though  the  risk  which  led  to  the  disaster  resulted 
from  the  employer's  negligence.  Such  a  case  would,  he  suggested, 
be  presented  if  the  inevitable  consequence  of  the  employer's  dis- 
charging his  duty  would  obviously  be  to  occasion  him  personal  in- 
jury.' 


1  On  the  one  hand  we  find  it  laid 
down  that  there  is  "a  marked  distinc- 
tion .  .  .  [between]  the  case  of  one 
who  undertakes  dangerous  work  in  the 
ordinary  course  of  his  employment,  and 
one  who  undertakes  extra  risk  for  ex- 
tra wages.  In  the  latter  case  he  would 
be  properly  considered  a  'volunteer,'  be- 
cause for  a  higher  rate  of  remuneration 
he  undertakes  the  risk,  knowing  its 
nature."  Channel],  B.,  in  Britton  v. 
Great  Western  Cotton  Co.  (1872)  L.  R. 
7  Exch.  130,  138,  19  Eng.  Rul.  Cas.  42. 

So  also  in  Smith  v.  Baker  [1891] 
A.  C.  325,  344,  60  L.  J.  Q.  B.  N.  S.  683, 
65  L.  T.  N.  S.  467,  55  J.  P.  660,  40 
Week.  Rep.  392,  Lord  Bramwell  laid  it 
down  that  a  servant  who  undertakes 
work  exposing  him  to  a  particular  dan- 
ger for  a  certain  compensation  less  than 
that  which  he  demanded  is  in  the  same 
situation  as  one  whose  wages  the  mas- 
ter agrees  to  increase  in  consideration 
of  his  incurring-  the  additional  risk. 

On  the  other  hand,  we  find  one  of  the 
chief  advocates  of  the  more  liberal  view 
expressing  himself  as  follows:  "I  need 
hardly  repeat  that  I  detest  the  attempt 
to  fetter  the  law  by  maxims.  They  are 
almost  invariably  misleading;  they  are 
for  the  most  part  so  large  and  general 
in  their  language  that  they  always  in- 
clude something  which  really  is  not  in- 
tended to  be  included  in  them.  I  do 
not  doubt  that  if  we  put  this  maxim 
into  plain  English  part  if  it  is  true; 
that  is  to  say,  that  if  a,  thing  is  put 
before  a  workman,  and  he  is  told,  'Now, 
I  do  not  ask  you  to  do  this  unless  you 
like;  but  I  will  give  you  more  wages  if 


you  do.  You  see  what  it  is.  There  is 
a  rotten  ladder;  it  is  ten  to  one  that 
it  will  break  under  you;  but  if  you 
choose  to  run  that  risk,  I  will  give  you 
higher  wages.'  If  the  workman,  seeing 
the  risk,  elects  to  incur  it,  no  one  could 
doubt  that  he  would  be  precluded  from 
recovering  damages  against  his  employ- 
er for  any  injury  he  might  sustain  from 
the  breaking  of  the  ladder.  The  same 
result  would  follow  if  the  injured  per- 
son was  not  a  workman  fit  for  hire." 
Lord  Esher  in  Yarmouth  v.  France 
(188V)  L.  R.  19  Q.  B.  Div.  647,  17 
Eng.  Rul.  Cas.  217. 

Compare  the  following  passage, 
which  also  suggests  the  limitation  of 
the  effect  of  the  maxim  to  cases  where 
there  is  adequate  consideration  for  in- 
curring the  additional  risk  caused  by 
defective  appliances :  "If  the  employed 
agreed,  in  consideration  of  special  re- 
muneration, or  otherwise,  to  work  un- 
der conditions  in  which  the  care  which 
the  employer  ought  to  bestow,  by  pro- 
viding proper  machinery  or  otherwise, 
to  secure  the  safety  of  the  employed,, 
was  wanting,  and  to  take  the  risk  of 
their  absence,  he  would  no  doubt  be 
held  to  his  contract,  and  this  whether 
such  contract  were  made  at  the  incep- 
tion of  the  service  or  during  its  contin- 
uance,"— per  Lord  Herschell  {arg.)  in 
Smith  V.  Baker  [1891]  A.  C.  325,  362, 
60  L.  J.  Q.  B.  N.  S.  683,  65  L.  T.  N.  S. 
467,  55  J.  P.  660,  40  Week.  Rep.  392. 

1  Smith  V.  Baker  [1891]  A.  C.  325. 
The  learned  judge  thus  contrasted  this 
hypothetical  case  with  the  one  under 
consideration:   "Suppose,  to  take  an  il- 
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1297.  [379]  AssTunption  by  the  master  of  responsibility  for  any  in- 
jury that  may  be  received.—  In  some  instances  the  evidence  may 
justify  the  inference  that  it  is  the  intention  of  the  master  to  make 
himself  answerable  for  any  injury  that  the  servant  may  receive. 
Under  such  circumstances  the  legal  situation  is  simply  that  the  mas- 
ter is  deemed  to  have  surrendered  any  right  he  might  othervs^ise 
have  had  to  protect  himself  by  the  maxim.^  The  shifting  of  the 
responsibility  will,  of  course,  inure  to  the  servant's  benefit,  what- 
ever theory  may  be  held  as  to  the  proper  inference  to  be  drawn  from 
his  knowledge  of  the  risk. 

1298.  [380]  Injury  the  result  of  the  servant's  own  acts  or  omissions. 
— One  of  the  exceptions  to  which  it  is  conceded  that  the  doctrine  now 
established  in  England  is  subject  rests  upon  a  distinction  which  is 
taken  between  cases  in  which  the  operations  or  conditions  which  pro- 
duced the  servant's  injury  were  independent  of  his  own  volition  and 
removed  from  his  own  control,  and  cases  in  which  the  injury  was 
the  direct  result  of  his  own  act  of  omission.  In  the  former  class  of 
cases  his  knowledge  of  the  risk  may  or  may  not  let  in  the  operation 
of  the  maxim ;  in  the  latter  class  his  knowledge  of  the  risk  is  deemed  to 
be  conclusive  against  him.* 

lustration,   that,   owing  to   a   defect   in  reason  that  he  is  not  deemed  sufficiently 

the    machinery    at   which    he    was    em-  strong.     Alierte  v.  Bache   (1890)   32  N. 

ployed,  the  workman  could  not  perform  Y.  S.  R.  1014,  10  N.  Y.  Supp.  639. 

the  required  operation  without  the  cer-  l  In  Smith  v.  BaJcer  [1891]  A.  C.  325, 

tain   loss   of   a   limb.     It   may  be   that  Lord  Halsbury  said  (p.  338  of  the  Law 

if  he,   notwithstanding  this,   performed  Reports)  :    "Every    sailor   who    mounts 

the  operation,  he  could  not  recover  dam-  the  rigging  of  a  ship  knows  and  appre- 

ages  in  respect  of  such  a  loss,  hut  that  ciates  the  risk  he  is  encountering.     The 

is  not  the  sort  of  case  with  which  we  act  is  his  own,  and  he  cannot  be  said 

have  to  deal  here.     It  was  a  mere  ques-  not   to   consent  to  the   thing  which   he 

tion  of  risk  which  might  never  eventu-  himself  is  doing.     And  examples  might 

ate  in  disaster.     The  plaintiff  evidently  he  indefinitely  multiplied  where  the  es- 

did  not  contemplate  injury  as  inevita-  sential  cause  of  the  risk  is  the  act  of 

ble,  not  even,  I  should  judge,  as  prob-  the   complaining  plaintiff  himself,    and 

able."  where,  therefore,  the  application  of  the 

1  Nonvoluntary  action  may  be  proper-  maxim  Volenti  non  fit  injuria  is  com- 

ly   inferred  by   a   jury   if   it  is   proved  pletely  justified." 

that  the  workman  was  told  by  his  su-  Similar  views  were  thus  expressed  by 

perintendent  not  to  mind,   and  that  if  Lord  Watson  in  the  same  case    (p.  357 

any    accident    happened    the    employer  of  the  Law   Reports)  ;    "The   risk  may 

must     make     it    good.       Yarmouth    v.  arise  from  a  defect  in  a  machine  which 

France   (1887)   L.  R.  19  Q.  B.  Div.  647,  the    servant   has    engaged   to   work,    of 

661,  57  L.  J.  Q.  B.  N.  S.  7,  36  Week,  such  a  nature  that  his  personal  danger 

Rep.   281,   17   Eng.   Rul.   Cas.   277,   per  and    consequent    injury    must    be    pro- 

Lindley,  L.  J.  duced  by   his   own   act.     If   he   clearly 

The    master's    acceptance    of   the    re-  foresaw  the  likelihood  of  such  a  result, 

sponsibility  is  implied  where  he  directs  and,      notwithstanding,      continued     to 

the  servant  to  perform  labor  to  which  work,  I  think  that,  according  to  the  au- 

he  is  not  accustomed,  after  the  foreman  thorities,   he   ought   to  be   regarded  as 

of  the  work  has  sent  him  back  for  the  volens.    The  case  may  be  very  different 
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No  objection  can  reasonably  be  made  to  the  enforcement  of  this 
qualification  in  any  instance  in  which  the  servant  created,  or  consented 
to  the  creation  of,  the  defect  which  caused  his  injury.*  But  there  is  a 
manifest  danger  that  it  may  be  construed  by  some  judges  in  such  a 
sense  as  to  revive  many  of  the  hardships  of  the  older  doctrine  in  that 
large  class  of  cases  in  which  the  employee's  duties  are  restricted  to 
the  use  of  some  particular  instrumentality.  Under  such  circum- 
stances the  injury  is  always,  in  a  partial  degree  at  least,  the  result 
of  something  done  or  omitted  by  the  servant  himself,  and  if  this  fact 
alone  is  sufficient  to  warrant  a  court  in  declaring  the  maxim  to  be 
applicable  as  a  matter  of  law,  the  beneficial  effect  of  the  doctrine 
enunciated  by  the  House  of  Lords  in  Smith  v.  Baker j  must,  it  is  clear, 
be  seriously  diminished.  But  perhaps  it  may  be  said  that  there  is  no 
longer  any  risk  of  such  a  result  since  the  recent  decision  of  the  court 
of  appeal  mentioned  in  §  1294,  note  1,  ante.  That  decision  impliedly 
operates  as  an  affirmation  of  the  principle  that  the  mere  fact  that 
the  servant  was  using  a  defective  instrumentality  in  the  course  of 
his  employment  does  not  constitute  a  sufficient  reason  for  holding  that 
his  knowledge  of  the  defect  is  conclusive  against  his  right  of  recovery. 


when  there  is  no  inherent  peril  in  the 
work  performed  by  the  servant,  and 
the  risk  to  which  he  is  exposed  arises 
from  a  defect  in  the  machinery  used  in 
another  department  over  which  he  has 
no  control.  The  present  case  belongs  to 
that  category.  There  was  no  intrinsic 
danger  in  the  operation  of  drilling  in 
which  the  plaintiff  was  engaged;  the 
peril  from  which  he  suffered  [the  drop- 
ping of  a  large  stone  which  was  slung 
over  his  head  by  a  crane]  was  not 
evoked  by  his  act,  but  was  brought 
into  contact  with  him  by  workmen  em- 
ployed in  a  different  operation."  This 
passage  was  cited  as  an  authority  in  a 
Canadian  case  where  a  farm  servant 
was  injured  owing  to  the  fact  that  a 
cord  which  operated  the  brake  of  a 
horse-power  machine  automatically 
gave  way,  the  consequence  being  that 
the  machine  began  to  run  at  a  danger- 
ous speed  and  the  driving  wheel  burst. 
It  was  held  that  the  maxim  was  a  bar 
to  his  recovery,  as  the  evidence  showed 
that  he  fully  understood  the  nature  of 
the  machine,  that  he  had  made  no  com- 
plaint, and  that  he  had  been  in  the 
habit  of  replacing  the  cord  whenever  it 
became  worn.  Poll  v.  Hewitt  (1893) 
23  Ont.  Rep.  619. 


In  Membery  v.  Great  'Western  B.  Co. 
(1889)  L.  R.  14  App.  Cas.  179,  the  de- 
cision, in  so  far  as  it  rested  upon  the 
applicability  of  the  maxim,  was  referred 
by  Lord  Halsbury  to  the  conception 
thus  explained  (p.  186  of  the  Law  Re- 
ports) :  "The  man  obviously  encount- 
ered a  known  risk  which  he  had  en- 
countered for  a  period  of  seven  years, 
and  therefore  he  is  not  entitled  to  re- 
cover, upon  the  ground  that  he  was 
voluntarily  incurring  the  risk;  he  knew 
that  the  risk  existed;  and,  further,  he 
was  himself  doing  the  very  thing  which 
caused  danger  and  ultimately  injury 
to  himself." 

8  Highland  Ave.  &  Belt  R.  Go.  v.  Wal- 
ters (1890)  91  Ala.  435,  8  So.  357,  hold- 
ing that  a  railway  company  cannot  be 
held  liable  for  the  death  of  a  yardmas- 
ter  due  to  his  being  thrown  off  the  foot- 
board on  the  front  of  a  switch  engine  by 
striking  against  a  pile  of  coal  near  the 
track,  which  had  been  deposited  there 
by  the  consignee  with  his  permission. 
See  also  Poll  v.  Hewitt  cited  in  note  1, 
supra,  in  which  the  servant's  right  of 
recovery  might  have  been  denied  on  the 
same  special  ground. 
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1299.  [381]  Work  undertaken  by  the  order  of  master  or  superior 
employee. — The  effect  of  evidence  that  the  work  in  course  of  perform- 
ance when  the  injury  was  received  was  undertaken  in  compliance 
with  the  direct  order  of  a  superior  does  not  seem  to  have  been  dis- 
cussed by  any  court  which  infers  voluntary  action  from  the  mere 
fact  of  the  servant's  knowledge.  But  presumably  the  significance 
of  this  element  in  any  such  court  is  the  same  as  it  is  in  cases  where 
the  servant's  rights  are  being  considered  with  reference  to  the  ques- 
tions whether  he  had  contractually  assumed  the  risk,  or  had  been 
guilty  of  contributory  negligence.     See  chapter  lvi.,  post. 

Under  the  English  doctrine,  the  fact  that  the  servant  was  injured 
in  obeying  an  order  to  perform  dangerous  duties  evidently  cannot  be 
of  any  differentiating  import.  But,  so  far  as  it  goes,  it  makes  in 
the  servant's  favor.* 

1300.  [381a]  Work  undertaken  outside  scope  of  ordinary  duties. — 
(Compare  chapter  lviii.,  post.) — In  all  jurisdictions,  English,  co- 
lonial, and  American,  it  would  probably  be  held,  as  it  has  been  held 
in  Massachusetts,  that  the  servant  is  debarred  from  recovery,  as  a 
matter  of  law,  where  he  was  injured  while  engaged  in  work  outside 
his- ordinary  duty,  which  was  undertaken  at  the  suggestion  of  a  fel- 
low workman,  and  with  the  mere  consent  of  his  immediate  superior.* 

If  such  work  was  undertaken  by  the  orders  of  an  employee  who 
represented  the  master,  the  question  whether  the  servant  was  volens 
will  depend  upon  the  considerations  adverted  to  in  the  preceding  sec- 
tion.   See  the  first  of  the  two  cases  cited  in  note  1. 

1301.  [382]  Servant's  fear  of  losing  his  position. — (Compare 
§§  1200,  1215  (6),  ante.) — It  is  manifest  that,  in  the  last  analysis 
tiie  evidential  significance  which  shall  be  attached  to  the  influence 
exercised  upon  a  servant's  mind  by  the  apprehension  that,  if  he  de- 
clines to  undertake  a  certain  extra-hazardous  duty,  he  may  lose  his 

1  In  one  case  it  was  held  to  be  a  ques-  held  that  where   the  plaintiff  was  in- 

tion  for   the  jury  whether  the  servant  jured  while  in  the  performance  of  his 

was   willing   to   encounter   the   danger,  duties   and   in  obedience  to  the   direct 

where  he  was  ordered  to  adjust  a  belt,  command  of  the  master,  the  defense  of 

that  duty  being  outside  the  scope  of  his  volenti  non  fit  injwna  is  for  the  jury, 

emolovment  and  dangerous.     Boater  v.  i  Mellor     v.     Merchants'     Mfg.     Co. 

■Wvmwn  (1888)  4  Times  L.  R.  255.  (1890)   150  Mass.  362,  5  L.R.A.  792,  23 

In  another  he  was  allowed  to  recov-  N.  E.  100.    There  a  loom  fixer  who  was 

cr  while   complying  with   an   order  to  injured  by  a  belt  slipping  off  a  pulley 

clean  moving  machinery.    Mauley  t.  Os-  while   he  was   attempting  to   repa.ir   a 

lar«.  (1S94)  10  Times  L.  R.  388.  defect  failed  to  recover,  for  the  reason 

And  in  Wood  v.  Canadian  P.  R.  Go.  that  he  had  voluntarily  taken  the  risk 

(1910)   20  Manitoba  L.  Rep.  92,  it  was  of  an  obvious  danger. 
M.  &  S.  Vol.  III.— 229. 
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position,  must  depend  upon  considerations  which  are  sociological 
rather  than  juristic.     See  §  960,  ante. 

One  theory  applied  in  the  decisions  embodies  the  same  conception 
of  the  relation  between  masters  and  servants  as  that  postulate  of 
economic  science  which  is  commonly  known  as  the  mobility  of  labor. 
The  servant,  that  is  to  say,  is  assumed  to  be  an  entirely  free  agent  in 
respect  to  taking  up  or  abandoning  an  employment.  This  assumption 
obviously  involves  the  corollary  that  no  coercive  influence  can  be 
ascribed  to  his  fear  of  the  consequences  of  a  refusal  to  incur  an  ab- 
normal risk.^     According  to  the  judges  who  take  this  view  of  the 

iThe  most  uncompromising  of  the  volens,  why  does  not  the  desire  to  con- 
English  exponents  of  this  theory  was  tinue  employed  do  so?  If  he  would 
the  late  Lord  Bramwell.  In  Ogden  v.  have  a  right  to  refuse  the  work  and  his 
Rummens  (1863)  3  Fost.  &  F.  751,  discharge  would  be  wrongful,  with  a 
while  he  was  trying  a  case  one  of  the  remedy  to  him,  why  does  not  his  pref- 
workmen  testified  that  if  he  had  com-  erenee  of  certain  to  an  uncertain  law 
plained  of  the  danger  of  the  work  he  not  make  him  volens  as  much  as  any 
would  have  been  told  that  someone  else  other  motive?  There  have  been  an  in- 
would  do  it.  The  remark  of  the  judge  finity  of  profoundly  learned  and  useless 
was  that  this  was  "a  very  sensible  an-  discussions  as  to  freedom  of  the  will; 
swer,  .  .  .  but  that  showed  that  he  but  this  notion  is  new.  This  is  an  im- 
had  an  option  to  do  it,  or  not  to  do  it."  portant  question.  Is  the  maxim  to  be 
This  brief  comment  was  expanded  into  got  rid  of?  Are  we  to  say  Volenti  fit 
the  following  incisive  homily  in  the  injuria  provided  he  grumbles,  as  Mr. 
opinion  which  he  delivered  in  Membery  Bell  contended?  To  do  so  would  be 
V.  Great  Western  R.  Go.  (1889)  L.  R.  most  unjust  and  unreasonable.  The 
14  App.  Cas.  179:  "I  hold  that  where  master  says.  Here  is  the  work,  do  it  or 
a  man  is  not  physically  constrained,  let  it  alone.  If  you  do  it,  I  pay  you; 
where  he  can  at  his  option  do  a  thing  if  not,  I  do  not.  If  he  has  engaged  him, 
or  not,  and  he  does  it,  the  maxim  ap-  he  says,  I  discharge  you  if  you  do  not 
plies.  What  is  volens f  Willing;  and  do  it;  I  think  I  am  right;  if  wrong,  I 
a  man  is  willing  when  he  wills  to  do  a  am  liable  to  an  action.  The  master 
thing  and  does  it.  No  doubt  a  man,  says  this,  the  servant  does  the  work  and 
popularly  speaking,  is  said  to  do  a  earns  his  wages,  and  is  paid,  but  is 
thing  unwillingly,  with  no  good  will,  hurt.  On  what  principle  of  reason  or 
but  if  he  does  it,  no  matter  what  his  justice  should  the  master  be  liable  to 
dislike  is,  he  prefers  doing  it  to  leaving  him  in  respect  of  that  hurt?  On  this 
it  alone.  He  wills  to  do  it.  He  does  ground,  also,  I  am  of  opinion  the  judg- 
not  will  not  to  do  it.  I  suppose  nolens  ment  should  be  afSrmed.  1  may  observe 
is  the  opposite  of  volens,  its  negative,  that  the  court  of  appeal  thought  that 
There  are  two  men;  one  refuses  to  neither  of  the  cases  where  this  novel 
do  work,  wills  not  to  do  it,  and  does  notion  was  entertained  bore  on  the  pres- 
not  do  it.  The  other  grumbles,  but  ent."  In  the  later  case  we  find  him 
wills  to  do  it,  and  does  it.  Are  both  reiterating  these  views:  "It  is  said  that 
men  nolentes,  unwilling?  Suppose  an  to  hold  the  plaintiff  is  not  to  recover 
extra  shilling  induced  the  man  who  did  is  to  hold  that  a  master  may  carry  on 
the  work.  Is  he  nolens  or  has  the  ahil-  his  work  in  a  dangerous  way  and  dam- 
ling  made  him  volens?  There  must  be  age  his  servant.  I  do  so  hold,  if  the 
a  strange  notion  either  that  a  man  who  servant  is  foolish  enough  to  agree  to  it. 
does  a  thing  and  grumbles  is  nolens,  This  sounds  very  cruel.  But  do  not 
is  unwilling,  has  not  the  will  to  do  it,  people  go  to  see  dangerous  sports? 
or  that  there  is  something  intermediate  Acrobats  daily  incur  fearful  dangers — 
between  nolens  and  volens,  something  lion-tamers  and  the  like.  Let  us  hold 
like  a  man  being  without  a  will,  and  to  the  law.  If  we  want  to  be  charitable, 
yet  who  wills.    If  the  shilling  made  him  gratify  ourselves  out  of  our  own  pock- 
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situation,  the  servant's  proper  course  is  to  throw  up  his  position,  as 
he  has  a  right  to  do.* 

The  other  theory  takes  into  account  the  notorious  and  indisputable 
fact  that  in  those  parts  of  the  civilized  world  in  which  the  common 
law  prevails  the  industrial  conditions  are  such  that  the  labor  market 
is  normally  more  or  less  overcrowded,  and  in  times  of  unusual  stress 
is  "thronged  with  suitors"  to  such  an  extent  that  fresh  employment 
in  any  given  line  of  business  is  almost  impossible  to  procure.  It  is 
recognized  that  the  servant's  knowledge  of  this  fact  may  reasonably 
be  supposed  to  impair  his  freedom  of  will,  to  a  greater  or  less  extent, 
when  he  finds  that  a  new  hazard  has  been  superadded  to  his  environ- 
ment by  a  breach  of  duty  on  his  master's  part,  and  that  he  is  com- 
pelled to  elect  between  encountering  that  hazard,  or  abandoning  his 
position,  or  running  the  risk  of  a  possible  discharge,  if,  without  actu- 
ally leaving  the  service,  he  declines  to  do  the  work  which  will  involve 
exposure  to  the  hazard.*     See  §  963,  ante. 


eta."  Smith  v.  Baker  [1891]  A.  C.  325, 
346. 

Other  judges  have  used  similar  lan- 
guage. In  Yarmouth  v.  France  (1887) 
L.  R.  19  Q.  B.  Div.  647,  17  Eng.  Rul. 
Cas.  217,  Lopes,  L.  J.,  was  of  opinion 
that  the  inference  of  a  voluntary  as- 
sumption of  a  risk  caused  by  a  master's 
breach  of  duty  could  not  be  rebutted  by 
showing  that  he  feared  that  a  refusal 
to  incur  the  risk  would  cost  him  his 
position. 

"This  is  a  country  of  free  labor. 
...  It  has  been  said  that  the  servant 
is  more  powerful  than  his  master.  But 
I  rather  think  the  servant  is  not  less 
powerful  than  his  master;  and  certain- 
ly he  is  quite  able  to  enforce  the  con- 
tract and  defend  his  rights."  Oriohton 
V.  Keir  (1863)  1  Sc.  Sess.  Caa.  3d  se- 
ries, 407,  per  Inglis,  J. 

8  Woodley  v.  Metropolitan  Dist.  R. 
Co.  (1877)  L.  R.  2  Exch.  Div.  384,  per 
Coekburn,  Ch.  J.,  whose  remark  that 
"if  a  man,  for  the  sake  of  the  employ- 
ment, takes  it  or  continues  in  it,  with 
a  knowledge  of  its  risks,  he  must  trust 
to  himself  to  keep  clear  of  injury," 
seemed  to  Lopes,  L.  J.,  to  embody  the 
true  principle.  Yarmouth  v.  France 
(1887)  L.  R.  19  Q.  B.  Div.  647,  665,  57 
L.  J.  Q.  B.  N.  S.  7,  36  Week.  Rep.  281, 
17  Eng.  Rul.  Cas.  217. 

In  one  case  Bramwell,  B.,  declared 
that  he  "could  not  consider  that  he  [the 
servant]  was  acting  under  compulsion, 


even  if  he  had  been  bound  by  contract 
to  serve."  Britton  v.  Great  Western 
Cotton,  Co.  (1872)  L.  R.  7  Exch.  130, 
19  Eng.  Rul.  Cas.  42  (as  reported  in 
the  latter  serial  only,  p.  101 ) .  The 
views  of  this  learned  judge,  however, 
respecting  what  is  and  is  not  compul- 
sion, are  of  a  very  extreme  character. 
See  note  1,  supra. 

3  In  Yarmouth  v.  France  ( 1887 )  L. 
R.  19  Q.  B.  Div.  647,  17  Eng.  Rul.  Cas. 
217,  Lord  Esher  and  Lindley,  L.  J., 
both  declared  that  evidence  of  the  serv- 
ant's fear  of  being  discharged  tended  to 
rebut  the  inference  that  he  was  volens 
in  continuing  to  work.  The  former  said 
(p.  657  of  Law  Reports):  "Here  the 
judge  of  the  court  below  has  come  to 
the  conclusion  that  the  moment  it  ap- 
peared that  the  plaintiflf  knew  and  ap- 
preciated the  danger,  and  did  not  at 
once  quit  the  defendant's  employ,  he 
came  within  the  maxim,  and  was  there- 
fore, upon  the  authority  of  Thomas  v. 
Quartermaine,  disentitled  to  recover. 
He  did  not  bring  his  mind  to  bear  upon 
the  motives  which  induced  the  plaintiff 
to  act  as  he  did, — whether  he  relied 
upon  the  foreman's  statement  that  the 
employer  would  be  responsible  in  case 
of  an  accident,  or  whether  he  was  in- 
fluenced by  the  fear  of  being  thrown  out 
of  employ  if  he  disobeyed  the  foreman's 
orders.  All  that  was  for  a  jury;  and 
the  judge  ought  to  have  applied  his 
mind  to  it."    The  latter  said  (p.  660  of 
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Law  Reports)  :  "The  act  [i.  e.,  employ- 
ers' liability]  cannot,  I  think,  be  prop- 
erly construed  in  such  a  way  as  to  pro- 
tect masters  who  knowingly  provide 
defective  plant  for  their  workmen,  and 
who  seek  to  throw  the  risk  of  using  it 
on  them  by  putting  them  in  the  un- 
pleasant position  of  having  to  leave  their 
situations  or  submit  to  use  what  is 
known  to  be  unfit  for  use.  ...  If 
nothing  more  is  proved  than  that  the 
workman  saw  the  danger,  reported  it, 
but,  on  being  told  to  go  on,  went  on  as 
before  in  order  to  avoid  dismissal,  a 
jury  may,  in  my  opinion,  properly  find 
that  he  had  not  agreed  to  take  the  risk, 
and  had  not  acted  voluntarily  in  the 
sense  of  having  taken  the  risk  upon 
himself.  Fear  of  dismissal,  rather  than 
voluntary  action,  might  properly  be  in- 
ferred." 

Similar  views  were  again  expressed 
in  the  following  year  by  Lord  Esher, 
who  in  discussing  the  meaning  of  a  pro- 
vision in  the  employers'  liability  act  of 
1880  made  these  remarks:  "There  have 
always  been,  I  think,  two  schools  of 
thought  in  relation  to  cases  of  this 
kind.  .  .  .  The  view  of  one  school 
has  been  that,  in  order  to  prevent  in- 
justice to  masters,  the  construction  of 
these  enactments  relating  to  masters 
and  workmen  should  be  narrowed,  and 
that  they  should  be  construed  as  strict- 
ly as  possible.  The  view  of  the  other 
school  is  that  masters  and  workmen  are 
not  really  on  an  equal  footing;  that,  if 
there  is  danger  in  the  employment  it 
does  not  exist  with  regard  to  the  mas- 
ter, but  only  in  the  case  of  the  work- 
man; and  the  workman  is  not  on  an 
equal  footing,  because  he  must  run  the 
risk  or  give  up  his  employment.  .  .  . 
I  myself  have  always  belonged  to  the 
latter  school."  Walsh  v.  Whiteley 
(1888)    L.  R.  21  Q.  B.  Div.  371,  374. 

About  the  same  time  we  find  Haw- 
kins, J.,  using  the  following  language 
in  Thrussell  v.  Handyside  (1888)  L.  R. 
20  Q.  B.  Div.  359 :  "It  cannot  be  said, 
where  a  man  is  lawfully  engaged  in 
work,  and  is  in  danger  of  dismissal  if 
he  leaves  his  work,  that  he  wilfully  in- 
curs any  risk  which  he  may  encounter 
in  the  course  of  such  work,  and  here 
the  plaintiff  had  asked  the  defendants' 
men  to  take  care.  It  is  different  where 
there  is  no  duty  to  be  performed,  and  a 
man  takes  his  chance  of  the  danger,  for 
there  he  voluntarily  encounters  the 
risk.     If  the  plaintiff  could  have  gone 


away  from  the  dangerous  place  without 
incurring  the  risk  of  losing  his  means 
of  livelihood,  the  case  might  have  been 
different;  but  he  was  obliged  to  be 
there;  his  poverty,  not  his  will,  con- 
sented to  incur  the  danger.'  The  learn- 
ed judge  also  suggested  that,  if  it  had 
been  impossible  for  the  defendants  to 
take  precautions  against  the  danger,  it 
might  have  been  held  that  the  plaintiff 
was  bound  to  take  his  chance.  The  case 
was  distinguished  from  Woodley  v. 
Metropolitan  IHst.  R.  Co.  (1877)  L.  R. 
2  Exch.  Div.  384,  46  L.  J.  Exch.  N.  S. 
521,  on  the  ground  that,  in  the  latter 
case  the  plaintiff  not  only  knew  that 
there  was  danger,  but  had  it  in  his 
power  to  protect  himself,  while  in  the 
former  the  plaintiff  could  not  have 
avoided  the  danger,  unless  he  had  dis- 
obeyed the  orders  of  his  employers,  and 
incurred  the  risk  of  dismissal. 

In  Memhery  v.  Great  Western  R.  Co. 

(1889)  L.  R.  14  App.  Cas.  179,  the 
other  members  of  the  House  of  Lords 
seem  to  have  been  somewhat  staggered 
by  Lord  Bramwell's  outspoken  advo- 
cacy of  the  doctrine  that  the  putting  a 
man  in  fear  of  starvation  does  not 
amount,  in  a  legal  point  of  view,  to  the 
application  of  physical  coercion  ( see  note 
1,  supra),  and  preferred  to  reserve  their 
opinion  on  the  subject.  Lord  Hals- 
bury  contented  himself  with  saying  that 
there  was  no  evidence  that  the  plain- 
tiff' had  been  compelled  to  do  the  work 
by  any  such  fear,  but  subsequently  re- 
marked that  he  wished  to  leave  open 
the  question  as  to  the  true  scope  of  the 
maxim.  Lord  Herschell  also  desired 
that  the  matters  should  be  left  open  for 
argument  and  declined  to  express  any 
positive  opinion  as  to  the  correctness 
of  Lord  Bramwell's  views.  Lord  Fitz- 
gerald did  not  directly  discuss  the  ques- 
tion whether  the  fear  of  losing  employ- 
ment was  compulsion,  but  thought  that 
no  compulsion  could  be  predicated  of  a 
case  where  the  servant,  after  having 
asked  for  assistance  and  met  with  a  re- 
fusal, simply  went  on  doing  the  same 
work  in  the  same  manner  in  which  he 
must  often  have  done  it  before  during 
his  seven  years  of  service. 

The  "physical  compulsion"  theory  of 
Lord  Bramwell  was,  however,  emphatic- 
ally condemned  by  Lord  Coleridge  and 
Mathew,     J.,     in    Sanders    v.    Barker 

(1890)  6  Times  L.  R.  324. 

In  Madden  v.  Ham,ilton  Iron  Forging 
Co.    (1889)    18  Ont.  Rep.   55,  the  fact 
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1302.  [383]  Complaint,   objection,   or  protest  omitted   or  made.— 

(Compare  §  1202,  ante.) — The  logical  significance  whicli  shall  be 
ascribed  to  the  fact  that,  before  the  accident,  the  servant  either  had 
or  had  not  complained  of,  objected  to,  or  protested  against,  the  main- 
tenance of  the  abnormally  dangerous  conditions  which  caused  his  in- 
jury, will  obviously  depend  upon  the  particular  doctrine  held  by  the 
court  as  to  the  inference  to  be  drawn  from  the  servant's  having  con- 
tinued to  work  with  a  knowledge  of  the  conditions, — such  knowledge 
being  manifestly  an  element  always  present  in  any  case  where  the 
servant  has  thus  expressed  dissatisfaction  with  his  environment. 

a.  No  complaint,  protest,  or  objection  established  by  the  evidence. 
— If  the  maxim  is  deemed  to  be  a  conclusive  bar  to  his  action  when- 
ever it  is  shov?n  that  he  went  on  working  with  a  knowledge  of  the 
risk  which  caused  his  injury,  the  failure  to  express  any  dissatisfac- 
tion can  carry  no  higher  significance  than  that  of  a  circumstance 
tending  to  corroborate  the  inference  of  voluntary  action.  Under  such 
circumstances  it  cannot  be  a  differentiating  element.^  Under  the 
doctrine  that  knowledge  is  not  of  itself  conclusive  of  the  voluntary 


that  the  servant  went  on  working  to 
avoid  being  discharged  was  mentioned 
as  one  of  the  elements  which  excluded 
the   operation  of  the  maxim. 

In  Mellor  v.  Merchants'  Mfg.  Go. 
(1890)  150  Mass.  362,  5  L.E.A.  792, 
23  N.  E.  100,  Holmes,  J.,  remarked: 
"It  may  be  that  a  case  like  Thomas  v. 
Quartermaine  (1887)  L.  E.  18  Q.  B. 
Div.  685,  comes  very  near  the  line;  be- 
cause, if  the  servant  is  acting  within 
the  scope  of  his  regular  employment,  or 
in  obedience  to  special  orders,  the  lear 
of  losing  his  place  may  take  away  his 
choice  so  far  that  he  cannot  be  said 
freely  to  take  the  risk  upon  himself." 

Compare  the  following  remarks  of 
the  same  judge  in  Boyle  v.  New  York  & 
N.  E.  R.  Co.  (1890)  151  Mass.  102,  23 
N.  E.  827.  "This  accident  happened  be- 
fore the  date  of  this  statute,  and  here 
there  can  be  no  doubt  that  the  risk  was 
assumed  by  the  plaintiff's  intestate,  so 
that  even  if  his  conduct  was  not  negli- 
gent in  the  sense  of  culpable,  still,  as 
it  involved  danger  manifest  to  him,  he 
could  not  complain  of  the  consequences, 
or  argue,  as  it  might  be  argued,  per- 
haps, in  some  cases  under  the  act  of 
1887,  that  if  he  acted  under  the  fear  of 
losing  his  place  he  did  not  act  at  his 
own  peril,  unless  a  jury  found  him  to 
have  been  culpably  careless."     The  ap- 


plication of  these  expressions  of  indi- 
vidual opinion  seems  intended  to  be 
limited  to  cases  arising  under  the  em- 
ployers' liability  act.  If  not  so  limited 
they  are  in  direct  conflict  with  the  spe- 
cific rulings  of  this  court,  as  noticed 
§  1200,  arkte.     Compare  §  963,  ante. 

1  The  earliest  case  in  which  _this  sit- 
uation is  illustrated  is  Skipp  v.  East- 
ern Counties  R.  Co.  (1853)  9  Exch.  223, 
where  the  servant  was  injured  owing 
to  the  inadequacy  of  the  number  of 
servants  furnished  for  the  work.  The 
judges,  during  the  argument  of  counsel, 
unanimously  declared  that  he  could  not 
recover  for  reasons  stated  by  each  of 
them  as  follows:  "The  case,"  said 
Piatt,  B.j  "falls  within  the  maxim  Vo- 
lenti nan  fit  injuria."  "I  acted  upon 
that  principle  at  the  trial,"  said  Mar- 
tin, B.,  "being  of  opinion  that  the  com- 
pany was  not, liable,  as  the  plaintiff  had 
done  the  same  work  for  several  months 
without  any  intimation  on  his  part  that 
he  was  unable  to  carry  it  on;  and  I 
therefore  considered  him  a  voluntary 
agent."  "The  defendants,"  said  Parke, 
B.,  "were  bound  to  use  all  due  and  rea- 
sonable care  only.  Here  the  plaintiflF 
was  engaged  in  the  same  work  for  sev- 
eral months,  and  made  no  complaint 
whatever  as  to  the  inadequacy  of  the 
means  employed.    If  he  felt  that  he  was 
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character  of  the  servant's  action,  the  fact  of  his  not  having  com- 
plained is  ordinarily  nothing  but  a  circumstance  for  the  jury  to  con- 
sider in  connection  with  the  rest  of  the  evidence  in  the  case.''  But 
in  cases  in  which  the  court  is  justified,  apart  from  this  circum- 
stance, in  declaring  that  the  maxim  is  applicable,  the  fact  of  his 
having  made  no  complaint  sometimes  appears  as  a  corroborative  ele- 
ment.' 

b.  Complaint,  protest,  or  objection  established  by  the  evidence. — 
In  any  jurisdiction  in  which  voluntary  action  is  inferred,  as  a  matter 
of  law,  as  soon  as  it  appears  that  the  servant  comprehended  the  risk 
to  which  his  injury  was  due,  it  is  obvious  that  the  fact  of  a  com- 
plaint having  been  made  is  nothing  but  a  circumstance  which  shows 
conclusively  that  he  understood  the  hazardous  nature  of  his  environ- 
ment, and  which  therefore  serves  merely  to  establish  the  existence  of 
the  single  element  upon  which,  in  this  point  of  view,  the  applica- 
bility of  the  maxim  depends.* 


in  danger  by  reason  of  the  want  of  a 
sufficient  number  of  fellow  servants,  he 
should  not  have  accepted  the  service." 
Similar  language  was  employed  by  Mar- 
tin, B.,  in  his  opinion:  "I  think  that  if 
the  case  had  gone  to  the  jury  they  must 
have  found  a  verdict  for  the  defendants. 
But,  as  I  entertained  a  very  strong 
opinion  upon  the  matter,  I  thought  it 
clearly  to  be  my  duty  not  to  leave  the 
■case  to  .them  upon  the  chance  of  their 
^finding  a  verdict  for  the  plaintiff  from 
motives  of  commiseration.  The  plain- 
tiff brought  the  accident  upon  himself; 
for  if  he  found  that  he  could  not  do  the 
work  which  was  set  him,  he  ought  to 
have  declined  it  in  the  first  instance. 
He,  however,  carried  it  on  for  several 
months,  and  never  made  the  least  com- 
plaint upon  the  matter." 

In  a  very  recent  case  a  brakeman 
•was  denied  recovery  for  an  injury 
■caused  by  his  falling  into  an  uncovered 
•culvert,  where  he  knew  at  the  time  when 
he  accepted  the  service  that  the  culverts 
were  all  in  this  condition,  and  had  re- 
mained three  years  in  the  service  with- 
out objection.  West  v.  Southern  P.  Co. 
(1898)  29  C.  C.  A.  219,  56  U.  S.  App. 
323,  85  Fed.  392. 

2  "The  mere  fact  that  he  [the  servant] 
continues  his  work,  even  though  he 
knows  of  the  risk  and  does  not  remon- 
strate, does  not  preclude  his  recovering 
in  respect  of  the  breach  of  duty,  by 
reason  of  the  doctrine.    Smith  v.  Baker 


[1891]  A.  C.  325,  per  Lord  Herschell 
(p.  365  of  the  Law  Reports).  See  also 
Yarmouth  v.  France  (1887)  L.  R.  19 
Q.  B.  Div.  647,  57  L.  J.  Q.  B.  N.  S.  7, 
36  Week.  Rep.  283,  17  Eng.  Rul.  Gas. 
217,  per  Lindley,  J.  (p.  660  of  the  Law 
Reports ) . 

3  See,  for  example,  Poll  v.  Heu)itt 
(1893)  23  Ont.  Rep.  619  (§  1192,  note 
1,  ante). 

*  In  Yarmouth  v.  France  ( 1887 )  L. 
R.  19  Q.  B.  Div.  047,  17  Eng.  Rul.  Gas. 
217,  Lopes,  L.  J.,  argued  as  follows  in 
his  dissenting  opinion :  "The  point  that 
Yarmouth  was  not  engaged  to  drive  a 
dangerous  horse  is  met  by  the  fact  that 
he  continued  in  the  service  after  he 
knew  the  horse  was  dangerous;  and  his 
constant  complaints  may  be  regarded 
as  evidence  of  his  thorough  appreciation 
of  the  risk  he  was  incurring  and  of  his 
willingness  to  incur  that  risk  rather 
than  relinquish  his  employment.  After 
complaining  he  remains  in  the  service 
for  a  long  time,  knowing  the  risk  and 
knowing  that  no  steps  had  been  taken 
to  prevent  its  continuance.  This  is  more 
consistent  with  his  acquiescence  in  a 
disregard  of  his  complaints,  and  with 
a  willingness  to  incur  the  risk,  than 
with  the  contrary  view.  .  .  .  The 
present  case  seems  a  stronger  case  of 
voluntary  exposure  to  danger  than  that 
of  Thomas  v.  Quartermaine  (1887)  L. 
R.  18  Q.  B.  Div.  685,  56  L.  J.  Q.  B. 
N.  S.  340,  57  L.  T.  N.  S.  537,  35  Week. 
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On  the  other  hand,  under  the  modern  English  doctrine,  the  serv- 
ant's expressions  of  dissatisfaction  are  naturally  regarded  as  evidence 
that  he  was  not  volens  within  the  meaning  of  the  maxim.®  Especially 
will  a  court  refuse  to  hold  the  action  not  maintainable,  as  a  matter  of 


Hep.  555,  51  J.  P.  516.  In  the  latter 
case  there  is  little,  if  any,  evidence  that 
Thomas  knew  of  or  appreciated  the 
danger;  but  in  the  present  ease  the 
evidence  is  strong  to  show  that  Yar- 
mouth thoroughly  understood  the  dan- 
ger to  which  he  was  exposing  himself. 
With  a  knowledge  of  the  danger,  though 
complaining,  he  continues  in  the  serv- 
ice, indicating  thereby  a  willingness  to 
incur  the  risk  rather  than  give  up  his 
employment."  Commenting  on  Wood- 
ley's  Case  (see  §  1293,  note  1,  ante), 
the  learned  judge  said:  "The  only  dis- 
tinctions that  I  can  find  between  that 
case  and  the  present  are  the  following: 
Woodley  was  hired  to  do  dangerous 
work,  and  knew  its  dangerous  charac- 
ter and  attendant  risks.  Yarmouth 
was  hired  to  do  work  not  dangerous, 
viz.,  amongst  other  work  to  drive  horses, 
which  most  frequently  are  manageable. 
The  horse  which  did  the  mischief  was 
intrusted  to  his  care  after  he  entered 
on  the  employment,  and  it  was  then 
first  he  learned  its  propensities;  but 
long  after  he  had  been  made  aware  of 
its  vicious  nature  he  continued  to  drive 
it.  There  was  no  evidence  that  Woodley 
ever  made  any  complaint  to  his  employ- 
er. Yarmouth,  on  the  contrary,  com- 
plained, but  continued  in  the  employ- 
ment. Having  regard  to  the  judgments 
of  the  majority  of  the  court,  I  do  not 
think  that  what  I  have  suggested  fur- 
nishes any  substantial  ground  for  dis- 
tinction." 

See  also  the  extract  given  in  §  1299, 
note  1,  ante,  from  Lord  Bramwell's 
opinion  in  Memhery  v.  Great  Western 
R.  Go.  (1889)  L.  R.  14  App.  Cas.  179, 
58  L.  J.  Q.  B.  N.  S.  563,  61  L.  T.  N.  S. 
566,  38  Week.  Rep.   145,  54  J.  P.  244. 

5  In  Smith  v.  Baker  [1891]  A.  C.  325, 
where  the  servant  had  been  exposed  for 
two  weeks  to  the  danger  which  produced 
his  injury,  two  members  of  the  house. 
Lord  Halsbury  (p.  337)  and  Lord  Wat- 
son (p.  357)  explicitly  rejected  the  con- 
tention that  his  remedy  was  barred 
because  he  had  made  repeated  com- 
plaints. The  latter  said:  "The  com- 
plaints made  to  the  foreman  by  his 
fellow  workmen,  coupled  with  the  fact 


of  their  continuing  to  work,  might  be 
fairly  construed  as  an  intimation  to  the 
defendants  that  they  must  either  discon- 
tinue the  vicious  practice  of  slinging 
stones  over  the  heads  of  their  workmen 
or  take  the  consequences.  It  was  a 
protest  against  the  practice,  which  does 
not  naturally  or  necessarily  imply  that 
they  were  willing  to  submit  to  it  or 
to  accept  the  risk  of  it." 

In  Bacon  v.  Dnwes  (1887)  3  Times 
L.  E.  557,  it  was  held  that  the  serv- 
ant could  recover  where  the  evidence 
was  essentially  that  he  had  complained 
of  a  defect  in  a  machine,  that  the  work 
had  been  stopped  for  the  purpose  of 
remedying  the  defect,  and  that  when  he 
resumed  work  he  was  told  it  was  work- 
ing properly.  Cave,  J.,  said  that  mere- 
ly going  on  with  work  is  not  enough  to 
let  in  the  maxim;  to  produce  that  re- 
sult there  must  be  something  to  show 
that  he  was  perfectly  contented  to  go 
on,  that  he  had  made  no  complaint, 
and  that  he  understood  and  acquiesced 
in  the  danger. 

In  Sanders  v.  Barker  (1890)  6  Times 
L.  R.  324,  it  was  laid  down  broadly  that 
evidence  of  a  remonstrance  by  the  serv- 
ant tended  to  negative  the  inference  of 
voluntary  action  on  his  part. 

In  Brooke  v.  Ramsden  (1890)  63  L. 
T.  N.  S.  287,  Mr.  Justice  Cave  remarked 
that  "if  everyone  who  complained  or 
knew  of  a  defect  was  held  to  be  disen- 
titled to  recover,  bad  masters  would  only 
have  to  point  out  defects  to  put  them- 
selves in  a  better  position  than  masters 
who  took  all  possible  pains  to  ensure 
the  safety  of  their  workmen." 

Where  a  machine  became  unfeneed 
after  the  servant  entered  the  employ- 
ment, and  he  was  injured,  after  making 
complaint,  while  he  was  pointing  out 
the  defect  to  the  employer's  engineer, 
the  question  of  his  consent  was  held  to 
be  for  the  jury.  The  proper  inference 
from  his  complaining  and  not  getting 
the  defect  removed  is  that  he  let  the 
master  take  the  risk.  Wallace  v.  Cul- 
ter  Paper  Mills  Co.  (1892)  19  Sc.  Sess. 
Cas.  4th  series,  915. 

In  Deam  v.  Ontario  Cotton  MilTs  Co^ 
(1887)    14  Ont.  Rep.  119,  it  waa  held 
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law,  where  the  servant's  protest  elicited  from  the  master  a  promise- 
that  the  dangerous  conditions  should  be  remedied.*  See  chapter  lv., 
post.  But  where  the  period  during  which  the  servant  continued  to- 
work  was  so  long  that  the  only  inference  which  can  reasonably  be 
drawn  is  that  he  had  resolved,  however  reluctantly,  to  make  the  best 
of  a  dangerous  situation,  it  would  seem  the  presumption  of  an  accept- 
ance of  the  risk  becomes  so  strong  that  it  cannot  be  disturbed  by  evi- 
dence that  he  had  often  expressed  his  dissatisfaction.' 

1303.  [384]  Existence  of  risk  contemporaneous  with  or  subsequent  to 
entry  upon  the  employment. —  (Compare  §  1195,  ante.) — Taking  the- 
Massachusetts  decisions  as  they  stood  a  few  years  ago,  the  doctrine 
then  prevailing  might,  it  would  seem,  be  enunciated  in  this  form: 
that,  in  cases  where  the  risk  to  which  the  servant's  injury  was  due  ex- 
isted when  he  commenced  the  performance  of  his  contract,  proof  that, 
he  was  chargeable  with  an  appreciation  of  that  risk  would  justify  the- 
court  in  declaring,  as  a  matter  of  law,  that  he  was  volens  in  regard  to- 
it ;  ^  while  on  the  other  hand,  in  cases  where  the  risk  in  question  had* 
supervened  after  he  began  work,  the  applicability  of  the  maxim  was 
essentially  a  matter  to  be  determined  by  the  jury.^  But  this  doctrine- 
has  now  been  definitely  repudiated  in  that  state  (see  §  1293,  b^  ante), 

that  evidence  of  a  complaint  made  by  servant's  having  made  repeated  demands, 

the  servant  justified  the  inference  that  for  additional  assistance,  and  protested 

he  had  not  consented  to  take  the  risk,  against  the   dangers   to   whicn   he   was. 

By  an  Australian  court  it  has  been  exposed  on  account  of  its  not  being  fur- 
declared  that  the  maxim  is  not  a  bar  nished,  -will  not  prevent  the  maxim  Ve- 
to an  action  merely  because  a  servant,  lenti  non  fit  injuria  from  being  a  con- 
although  he  objects  to  his  master's  mode  elusive  bar  to  his  action, 
of  driving,  voluntarily  allows  himself  1  Thia  is  the  effect  of  O'Maley  v.  South- 
to  be  driven  by  him.  The  master  is  Boston  Gaslight  Co.  (1893)  158  Mass. 
still  bound  to  exercise  skill  and  proper  135,  47  L.R.A.  161,  32  N.  E.  1119. 
caution.  Bateman  v.  Moffatt  (1868)  5  2  Such  were  the  circumstances  involved 
W.  W.  &  A'  B.  (Victoria)  125,  reversed  in  Fitzgerald  v.  Gomvecticut  River  Pa- 
in (1869)  L.  R.  3  P.  C.  115,  22  L.  T.  per  Go.  (1891)  155  Mass.  156,  31  Am. 
N.  S.  140,  6  Moore  P.  C.  C.  N.  S.  369,  St.  Rep.  537,  29  N.  E.  464 ;  Mahoney  v.. 
but  not  on  this  point.  Dare    (1892)    155  Mass.  513,  30  N.  E. 

e  Foley   v.   Webster    (1892)    2   B.   C.  366.     In  the  latter  case  it  was  consid- 

138.  ered  that  the  effect  of  Smith  v.  Baker 

'Thus,  in  Membery  v.  Great  Western  [1891]  A.  C.  325,  60  L.  J.  Q.  B.  N.  S. 
R.  Go.  (1889)  L.  R.  14  App.  Cas.  179  683,  40  Week.  Rep.  392,  65  L.  T.  N.  S. 
58  L.  J.  Q.  B.  N.  S.  563,  61  L.  T.  N.  S.  467,  55  J.  P.  660,  was  that  "a  servants 
566,  38  Week.  Rep.  145,  54  J.  P.  244,  who  continues  to  work  where  he  is  ex- 
where  the  plaintiff  had  remained  in  the  posed  to  a  danger  which  he  understands 
service  several  years  after  the  alleged  and  appreciates,  and  which  results  from 
breach  of  duty  in  not  furnishing  a  help-  his  employer's  negligence,  and  which 
er,  all  the  law  lords,  including  some  he  did  not  assume  by  his  implied  con- 
who  afterwards  concurred  in  the  deei-  tract  when  he  entered  the  service,  does- 
sion  in  Smith  v.  Baker  [1891]  A.  C.  not,  as  matter  of  law,  voluntarily  as- 
325,  60  L.  J.  Q.  B.  N.  S.  683,  40  Week,  sume  it  by  merely  remaining  in  a  place- 
Rep.  392,  65  L.  T.  N.  S.  467,  55  J.  P.  which  is  rendered  unsafe  by  his  master's^ 
660,  were  of  opinion  that  the  fact  of  the  fault."     ( See  note  9,  infra,  ad  fi,nem. }. 
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and  there  can  be  very  little  doutt  that  the  distinction  suggested  by 
the  decisions  just  referred  to  is  neither  warrantable  on  logical  grounds 
nor  sustained  by  any  adequate  authority. 

The  objections  to  which  it  is  open  on  the  former  score  are  suffi- 
ciently obvious.  Although  a  person  who  is  seeking  employment  gen- 
erally enjoys  a  larger  liberty  of  action  in  regard  to  the  acceptance  or 
rejection  of  work  which  involves  an  abnormal  amount  of  danger  than 
one  who,  after  he  has  entered  upon  the  performance  of  his  duties, 
finds  himself  confronted  by  the  necessity  of  choosing  between  incur- 
ring an  additional  peril  or  looking  for  a  new  place,  yet  the  unwilling- 
ness to  decline  a  situation  which  is  desirable,  except  in  the  single 
respect  that  some  of  the  instrumentalities  are  in  a  bad  condition,  is  a 
feeling  which  is  the  same  in  kind  as  his  unwillingness  to  throw  up  a 
situation  having  the  same  drawback.  There  is,  accordingly,  no  satis- 
factory grounds  upon  which  it  can  be  affirmed  that  evidence  of  the 
servant's  having  had  notice  of  a  risk  before  he  entered  the  employ- 
ment should  be  regarded  as  raising  an  absolute  bar  to  an  action  for 
injuries  due  to  that  risk,  while  voluntariness  of  action  is  not  a  neces- 
sary inference  from  evidence  that  he  obtained  knowledge  of  a  risk 
after  entering  the  employment,  and  with  that  knowledge  went  on 
working.  To  ascribe  essentially  diiferent  legal  consequences  to  the 
operation  of  a  specific  constraining  motive,  simply  because  it  may 
exercise  a  somewhat  more  powerful  influence  in  the  one  case  than  in 
the  other,  is,  it  is  submitted,  wholly  unjustifiable.  There  is  clearly 
no  logical  alternative  between  refusing  altogether  to  treat  this  feeling 
as  a  factor  in  the  problem,  and  declaring  it  to  be  a  constant  quantity 
in  that  problem,  the  effect  of  which  is  that,  whether  the  extraordinary 
risk  existed  when  the  contract  of  service  was  made,  or  only  arose  after- 
wards, the  servant's  assumption  of  that  risk  cannot  be  inferred  from 
his  knowledge  alone. 

It  will  be  observed  that,  in  this  point  of  view,  the  question  whether 
the  contract  under  which  the  servant  was  working  was  one  which 
bound  him  for  a  definite  period,  or  one  which  was  terminable  at  will, 
is  wholly  immaterial.  The  action  is  in  no  event  sustainable  unless 
the  master  has  been  guilty  of  some  act  of  commission  or  omission 
which,  when  considered  without  reference  to  the  servant's  knowledge, 

The  court  said  it  was  not  aware  of  any  that  the  presumptions  with  reference  to 

adiudications    in    Massachusetts    which  which   the   inquiry  is  to  be  conducted 

were  necessarily  inconsistent  with  this  are  wholly  diflFerent,   according  as  the 

iust  and  reasonable  doctrine.  known   risk   existed  when   the   servant 

Mr.  Beven  treats  the  subject  (1  Neg.  began  work,  or  was  afterwards  super- 

pp    767  et  seq.)    upon  the  hypothesis  added  to  the  employment. 
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and  possibly  whether  that  knowledge  be  treated  as  a  factor  or  not  (see 
§  1291,  ante),  constitutes  a  breach  of  duty,  and  that  breach  of  duty 
clearly  absolves  the  servant  from  any  obligation  under  which  he  may 
otherwise  lie  to  remain  in  employment  for  a  certain  term.  The  most 
that  can  be  said  with  regard  to  such  an  obligation  is  that,  if  such  a 
term  had  come  to  an  end  between  the  time  when  the  risk  was  dis- 
covered and  the  injury  was  received,  that  school  of  thought  which  re- 
gards the  servant  as  a  free  agent  will  naturally  view  the  fact  of  his 
having  failed  to  take  advantage  of  the  expiration  of  the  term  as  being 
absolutely  conclusive  evidence  of  his  consent  to  acquiesce  in  the  situa- 
tion.' The  authorities  are  in  full  accord  with  the  conclusions  to 
which  this  reasoning  conducts  us. 

Of  none  of  these  English  decisions  can  it  be  reasonably  affirmed 
that  the  time  when  the  risk  became  an  incident  of  the  servant's  en- 
vironment was  really  treated  as  a  differentiating  factor.  In  those 
instances  in  which  the  risk  existed  when  the  servant  began  work,  he 
was  held  unable  to  recover  either  because,  as  under  the  older  theory, 
his  knowledge  was  deemed  to  be  conclusive  proof  that  he  had  con- 
sented to  incur  the  risk,*  or  because,  as  under  the  later  theory,  the 
facts  were  such  that  a  jury  could  not  reasonably  infer  involuntary 
action.*  The  decisions  in  which  the  maxim  is  held  to  be  a  bar  to 
recovery  for  injuries  caused  by  a  risk  superadded  after  entry  into  the 
employment  are  governed  by  precisely  the  same  considerations,  the 
former  being  the  rationale  of  the  conclusion  arrived  at  in  the  older 
cases,®  the  latter  being  relied  upon  in  those  of  a  more  recent  date.'' 

The  negative  testimony  which  is  thus  furnished  against  the  sound- 
ness of  any  theory  which  would  place  on  a  different  footing  risks 

3  In  Smith  v.  Baker  [1891]  A.  C.  325,  claiming  any  indemnity  for  an  injury 

Lord   Bramwell,   speaking   witE  special  traceable  to  that  danger, 
reference  to  the  terms  of  the  contract        4  Woudley   v.    Metropolitan   Dist.    E. 

of   hiring,    under   which   most   English  Co.    (1877)   L.  R.  2  Exch.  Div.  384,  46 

laborers    work,    said     (p.    346    of    Law  L.  J.  Exch.  N.  S.  521. 
Reports):    "In  these  services  every  week        ^  Thomas  v.  Quartermaine   (1887)    18 

there  is  a  new  engagement,  and,  there-  Q.  B.  Div.  685,  56  L.  J.  Q.  B.  N.  S.  340, 

fore  his  last  week's  work  was  under  a  57  L.  T.  N.  S.  537,  35  Week.  Rep.  555! 

contract  made  by  the  plaintiff,  with  full  51  J.  P.  516 

knowledge  of  the  risk.     If  we  suppose        e  Skipp   r.   Eastern   Comities   R.    Co. 

the  contract  was  from  week  to  week  till  (1853)    9  Exch.  223,  23  L.  J.  Exch.  N. 

determined  by  notice,  surely  he  is  volens  S.  23,  3  C.  L.  Rep.  185 ;  Senior  v.  Ward 

if  he  does  not  give  the  notice."     In  the  ( 1859 )    1   El.  &  El.  385,  28  L.  J.  Q.  B. 

same  case  he  expressed  the  opinion  that  N.   S.   139,  5  Jur.  N.  S.   172,   7  Week, 

if  a  servant  found  himself  exposed  to  a  Rep.    261;    Griffiths   v.    Oidlo'w    (1858)' 

new  danger  after  his  term  of  employ-  3  Hurlst.  &  N.  648,  27  L.  J.  Exch.  N. 

rnent  had  begun,  the   right  course   for  S.  404. 

him  to  take  was  to  sue  for  a  breach  of        7  Memlery  v.   Great   Western  R.   Co 

the  engagement,  and  that,  if  he  contin-  ( 1889 )  L.  R.  14  App.  Cas.  179,  58  L   J 

ued  work  with  a  knowledge  of  the  condi-  Q.  B.  N.  S.  563,  61  L.  T.  N.  S.  566.  38 

tions,    the    maxim   would    prevent    his  Week.  Rep.    145,  54  J.  P.  244. 
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which  existed  when  the  employment  began  and  risks  subsequently 
.added  thereto  is  corroborated  by  the  fact  that  none  of  the  cases,  either 
•early  or  recent,  in  which  the  maxim  was  held  not  to  be  applicable, 
attach  any  controlling  importance  to  the  time  when  the  risk  came 
into  existence,  the  specific  grounds  upon  which  recovery  was  allowed 
being  either  that  the  duty  infringed  was  statutory,'  or  that  knowledge 
"was  not  of  itself  conclusive  of  the  voluntary  character  of  the  servant's 
actions.*  Various  specific  circumstances  are  adverted  to  by  the  courts 
as  evidence  tending  to  negative  such  voluntary  action  (see  preceding 
sections)  ;  but  there  is  no  suggestion  that  the  servant's  position  is  in 
any  respect  strengthened  by  the  fact  that  the  risk  was  one  not  origi- 
nally incident  to  the  employment. 

The  American  cases  lend  even  less  support,  if  that  be  possible,  than 
those  of  the  English  courts,  to  the  doctrine  stated  at  the  commence- 
ment of  this  section.  Setting  aside  the  suggestions  contained  in  the 
Massachusetts  cases  there  cited,  the  authorities  unanimously  hold  that 
the  maxim  constitutes  a  bar  to  the  action  in  any  case  in  which  the 
servant  is  proved  to  have  continued  work  with  an  appreciation  of  that 
risk,  whether  that  risk  existed  when  he  began  work,"  or  supervened 
subsequently.^^ 


8  Britton  v.  Oreat  Western  Cotton  Go 
(1872)  L.  R.  7  Exch.  130,  41  L.  J 
Exch.  N.  S.  99,  27  L. 


In   this   connection   it  should  be   re- 
marked that,  although  the  actual  sub- 
T.  N.  S.  125,  20    stance    of    the    decision     in    Smith    v. 


Week.  Rep.  525,  19  Eng.  Rul.  Gas.  42.  Baker  J^1891]  A.  C.  3|5^  60^L.  X  Q.  B 
&  Risk  eacisting  when  loork  begun. —  '^'^  "  °'"'  ■*"  '"--'-  ■"-  """  0=  t  m 
'Williams  v.  Birmingham  Battery  & 
Metal  Go.  [1899]  2  Q.  B.  338,  68  L.  J. 
•Q.  B.  N.  S.  918;  Oreenhalgh  v.  Gwma- 
mwn  Goal  Go.  [1891]  8  Times  L.  R.  31; 
Medway  v.  Greemoich  Inlaid  Linoleum 


N.  S.  683,  40  Week.  Rep.  392,  65  L.  T. 
N.  S.  467,  55  J.  P.  660,  is  correctly 
stated  by  the  supreme  court  of  Massa- 
chusetts in  the  case  cited  in  note  2, 
supra,  there  is  no  intimation,  in  any  of 
the  opinions  delivered  in  the  House  of 


Co    (1898)' 14  Times  L.  R.  291;  Wallace    Lords,   that  the   fact  of  the   servant's 
V.  Gulter  Paper  Mills  Go.  (1892)   19  Sc.    environment  having  been  rendered  more 


Sess.  Gas.  4th  Series,  915;  Rodgers  v. 
Hamilton  Gotton  Go.  (1893)  23  Ont. 
Rep  425;  Dean  v.  Ontario  Gotton  Mills 
'Co.  (1887)  14  Ont.  Rep.  119;  Foley  v. 
Webster  (1892)   2  B.  C.  138. 

Risk  superadded  after  employment  be- 
gan.— Yarmouth  v.  France  ( 1887 )  19  Q 


dangerous  after  he  entered  the  employ- 
ment is  in  itself  to  be  regarded  as  a 
material    circumstance. 

10  West  V.  Southern  P.  Go.  ( 1898 )  29 
C.  G.  A.  219,  56  U.  S.  App.  323,  85  Fed. 
392;  Williams  v.  LovAsmlle  &  N.  R.  Co. 
(1901)    111    Ky.    822,    64    S.   W.    738; 


:b  Div  647  57  L.'  J.  Q.  B.  N.  S.  7,  36  Devitt  v.  Pacific  R.  Go.  (1872)  50  Mo. 
Weelc  Rep  '283  17  Eng.  Rul.  Gas.  217;  302;  Knisley  v.  Pratt  (1896)  148  N.  Y. 
weeic.  ±iep._.ioo,  i(_x._g     ^     ^,   ^^^    ^^    372,  32  L.R.A.  367,  42  N.  E.  986. 

11  Birnvingham  R.   d   Electric   Co.  v. 
Allen  (1892)  99  Ala.  359,  20  L.R.A.  457, 


.Sndth  V.' Baker  [1891]  A.  C.  325,  60 
L.  J.  Q.  B.  N.  S.  683,  40  Week.  Rep. 
392,  65  L.  T.  N.  S.  467,  55  J.  P.  660; 
Baxter  v.  Wyman  (1888)  4  Times  L. 
R.  255;  Amos  v.  Duffy  (Q.  B.  D.  1890) 


13  So.  8;  Bridges  v.  Tennessee  Goal,  I. 
&  R.  Go.    (1895)    109   Ala.  287,  19  So. 


«  Time's  L  R  339;  Brooke  v.  Ramsden  495;  Alabama  G.  8.  R.  Go.  v.  Davis 
n890r63  L  T  N  S.  287,  55  J.  P.  262;  (3898)  119  Ala.  572,  24  So.  862;  Louis- 
^r°'v'  D.;L    (1187)    3  Times  L.  R.    ville  dj.  R,  Co.  v.  Banks   (1894)^  104 


W°VI^Ierroi6'om(1894)T0  Times  Ala.  508,  16  So.  547;  Bogenschut.  v. 
T k^l7 Sim  V  Dominion  Fish  Co.  8n,ithJ1886l  84  Ky.  3J0,^1  S.  W^  578; 
[1901]    2  'Ont.   L.   Rep.   69. 


Mad  River  d  L.  E.  R.   Co.  v.  Barber 
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1304.  [385]  Length  of  time  which  elapsed  between  the  discovery  of 
the  risk  and  the  occurrence  of  the  accident. — (Compare  §§  1196,  1215, 
ante.) — The  cases  in  which  the  maxim  is  directly  discussed  throw  no 
light  whatever  upon  the  materiality  of  the  question  whether  the  length 
of  the  period  which  elapsed  between  the  time  when  the  servant  ascer- 
tained the  existence  of  the  risk  and  the  time  when  he  received  the 
injury  was  a  long  or  short  one.  Under  the  English  rule  this  question 
can  very  seldom  be  of  any  practical  importance,  inasmuch  as  the- 
opinion  of  the  jury  must  in  any  event  be  taken  in  the  first  instance ; 
and  since  the  most  recent  decision  on  the  subject  by  the  court  of  ap- 
peal,^ it  seems  difficult  to  maintain  that  any  period  of  continuance,, 
however  long,  would  be  conclusive  against  the  servant. 

Under  the  American  rule,  it  might  be  that  some  courts  would,  in  a 
case  where  the  maxim  was  specifically  relied  upon,  be  unwilling  to 
draw  a  legal  inference  of  voluntary  action  under  circumstances  such 
as  those  discussed  in  §  1215,  ante  (notes  6-9).  But  it  is  merely  a 
matter  of  conjecture  what  position  they  would  take  in  these  instances. 
As  a  matter  of  fact  it  will  almost  always  happen  that,  where  the 
servant  is  held  to  have  assumed  a  new  risk,  the  injury  was  received  a 
sufficient  time  after  the  servant's  knowledge  was  acquired  to  render  it 
not  unreasonable  to  say  that  he  had  had  an  opportunity  for  consider- 
ing whether  he  should  go  on  with  or  give  up  the  work.  The  time  may 
be  only  a  few  hours,  or  it  may  be  several  years,  but  if  it  has  been  long- 
enough  to  furnish  an  opportimity  for  real  deliberation  and  an  esti- 
mate of  the  comparative  advantages  of  continuing  in  or  leaving  the 
employment,  it  would  seem  that  the  respective  rights  of  the  master 
and  servant  are  definitely  fixed,  and  that  an  extension  of  the  period 
can  carry  with  it  no  additional  or  characteristic  legal  results. 

1305.  [386]  Act  rendered  necessary  by  the  arrangement  of  the 
plant. — There  is  some  authority  for  the  doctrine  that,  where  the  char- 
acter of  a  servant's  action  in  taking  a  certain  route  through  his  mas- 
ter's premises  is  in  question,  the  fact  that,  owing  to  manner  in  which 
the  plant  was  arranged,  he  had  practically  no  alternative  but  to  take 
that  route,  tends  in  some  degree  to  show  that  he  was  not  a  free  agent 
in  subjecting  himself  to  the  risks  which  were  thus  encountered.^ 

(1856)    5   Ohio   St.   541,   67   Am.   Dec.  had  no  way  of  leaving  his  employer's 

312;  Mundle  v.  Eill  Mfg.  Co.  (1894)  86  mill  except  by  going  down  steps  covered 

ile.  400,  30  Atl.  16.  -with  ice  -was  proper  to  be  considered  in 

1  Williams  v.  Birminqham  Battery  dc  deciding   whether    he    voluntarily    took 

Metal  Co.  [1899]  2  Q.  B.  338,  68  L.  J.  the  risk  of  using  the  steps.     Fitzgerald 

Q.  B.  N.  S.  918.  V.  Connecticut  River  Paper  Co.    (1891) 

1  In   one   case   it  was   remarked  that  155  Mass.  155,  31  Am.  St.  Rep.  537,  29 

evidence  which  showed  that  an  employee  N.  E   464. 


